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428 SUPREME COURT JUDGMENTS REPORTED 1H A, 
. FROM JANUARY TO NOVEMBER 1976 


a 32 SUPREME COURT JUDGMENTS EXCLUSIVELY REPO 
ALLB. NO OTHER JOURNAL HAS YET REPORTED TH 


ja _ A. L R reports the largest number of decisions of the 
` Bupreme Court and is the guickest* in reporting them; 
“ # (Three Supreme Court Judgments, delivered in Octeber 
1976 have been included in this part. Out of these, one judgment 
“is delivered as recently as on 13-10-1976). 
To be up-to-date in law there is no substitute for A. L R: 
_Subseription to A.LR. is a key to the wealth of.case-law. Besides, 
it is your wisest investment, the returns of which are rather 
Semy to reckon in terms of money. 
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! AIR 1976 SC 2191 
For ‘P. S, Shinghal JJ’, Read P. `N. 


gual jt x 


AIR 1976 Cal 430 Head note 
Short Note (A) Line 4: For the word Jaw read ‘love’. 





COMMENCEMENT OF ACTS OF PARLIAMENT 
(or their provisions) 


Beedi and Cigar Workers (Conditions of Employ- 
ment) Act (1966), S. 1 (8) —- Act in its entirety 
enforced on 1-6-1976, throughout the State of 
West Bengal — Cal. Gaz., 26-8-1976, Pt 1 
P. 2064. 

Deposit Insurance Corporation (Amendment) Act 
1968), S. 1 (2) — Section 7 of the Act enforced 
in West Bengal on 1-9-76 — [S. O. 572 (E), 
D/- 27-8-1976] — Gaz. of India, 27-8-1978, 
Pt. H-S. 3 (ï), Ext, P. 1729. 

Disturbed Areas (Special Courts) Act (1976), S. 1 
(8) — Act enforced on 15-8-1976 — [S. O. 549, 
D/- 18-8-1976] — Gaz. of India 14-8-1976, 
Pt. II-S. 3 Gi), Ext, P. 1687. 


. Equal Remuneration Act (1976), S. 1 (8) — Act 


' Amal Krisbna v. Bejoy Gopal 


 Chadisetty. Samaraju and Sons v. State of A. P. 


‘Banku Behari v. State 


enforced on 27-8-76, in respect of 
_ing employments :—~ : 
~i. Factories located in plantations [S. O. 568 
(EF) ue 25-8-1976]. 

Manufacture of electrical and electronic 
‘machinery, apparatus and appliances speci- 
‘fied in 

570 
27-8- 
1725. 


e follow- 


2. 


976, Pt. II-S. 3 (i), Ext, Pp. 1723, 


Sch. annexed to the Notfn. — [S. O. . 
®) D/- 25-8-1976] —. Gaz. of India, 


- Prevention of Corruption Act (194 


(1976), 
G. S. R. 
5-8- 


Forei Contribution (Regulation) Act 
S. 1 (3) — Act enforced on 5-8-1976 — (C 
755 (Œ), D/- 5-8-1976] —_Gaz of In 
1976, Pt. II-S. 8 G), Ext., P. 2187. 

Pharmacy (Amendment) Act (1976), S. 1 (2) — Act 
enforced on 1-9-1976 — [S. O. 561 (E), D/- 
23-8-1976] — Gaz. of India, 23-8-1976, Pt. H- 
S. 8 (ii), Ext., P. 1700. - 

— Act en- 
forced on 1-9-1976 in State of Sikkim — [S. O. 
8257, DJ- 30-8-1976] — Gaz. of India, 11-8- 
1976, Pt. II-S. 3 (ii), P. 2995. 

Reserve Bank of India Act ga — Act enforced 
on 14-8-1976, in State of Sikkim — [S, O. 547 
(E), D/- 18-8-1976] — Gaz. of India, 14-8-1976, 
Pt. H-S. 3 fi), Ext., P. 1685. 

State Bank of India Act (1955) — Act enforced 


on 14-8-1976, in State of Sikkim — [S. O. 548 
(E), DJ- Poa — Gaz. of India, 14-8- 
1976, Pt. T1-S. 8 (ii), Ext., P. 1686. 


Tobacco Board Act (1975), S. 1 (8) — Sections 10 
and 11 enforced on 28-8-76 in State of Andhra 
Pradesh and Karnataka and Ss. 12, 14 and 15 
„enforced in whole of India — [S. O. 3141, D/- 
20-8-1976] — Gaz. of India, 28-8-1976, Pt. II- 
S. 3 (ii), P. 2870. - ; 





Mad 868 

Abdul Shukoor Sahib v. Umachander Mad 850 

All India Reserve Bank Employees’ Association v. 
N. C. P : See SC 2345 

Akoijam Ranbir Singh v. Goyt. of Manipur 

E : : SC 2191 

. Gauhati 82 


Ambaram v. State of M. P. SC. 2196 


Avutha Ammal Selvi Ammal v. Joseph Gomez 
i Ker 181 (FB) 
Babulal Gulabchand v. Nathulal Badrilal 
5 `.. Madh Pra 222 
Baljit Singh v. State of -U. P. 


SC 2273 
Bandaru Veeramma v.. Chirravuri Ramakrishna 


. ; Andh Pra 370 
Banerjee T. C. v. B..V. S. Rao- 


Banney Khan v. Chief Inspector of Stamp, U. P. 


All 475 (SB 
Basanti Devi v. ‘Abdul Sattar Raj 
Basappa Ningappa ‘Arabi: v. Asst. Commr., 
Bagalkot Sub-Divn. 
Collector ot 


Bengal Paper Mills Co. Ltd. ye 
> Calcutta > ._ Cal 416 (SB) 
Bihar State Electricity Board v. Jawahar Lal 


Bishundeo Rai v. Chandrawati Kuer 


Burn and Company: Ltd. v. State Cal 389 


“See SC 2243. eed 
(November) 1976 Indexes/1 


Kant 224. 


®t l NOMINAL TABLE 
Abdul Jabbar U. v. M/s. Manonmani Pictures 


Chandan S. K. v. Union of India SC 2374 
Chander Nagar Co operaie House Building 
Society Ltd. v. -Ashok Ahri Delhi 299 


Chandra Kanta v. Lakheswar Nath Gauhati 94 
Chandrakant Mahadeo v. Dilip Sadashiv 
See. SC 2283 


Chatterji S. K. v. Hiralal All 512 
Chela Meri v. Mohd. . Abdul Khair Khan 
. Pat 332 
Chothu Ram v. Budhu Ram Punj 354 
Collector, af Madras v, E. K. Pattabirama 
ay Mad 3843 
Commr. of L-T. v. Simon Carves Ltd. SC 2868 
Sopor Hon of the City of Bangalore v. B. T. 
ampanna SC 2361 
Dal Govind Bhokta v. State Pat 345 
Damadilal v. Parashram SC 2220 
Dattatraya Mahadeo v. Shripad Hari Bom 398 
Dayananda Sagar R. v. Vatal Nagaraj SC 2183 
oe v. gon Ram i All 478 
anda J. D. v. Des Raj Nayyar unj 339 
Dhanna Mal Seha AAEN a 


j Ram M/s, v. State Punj 365 
Dhanyalakshmi Rice Mills v. Commr, of Civil 


Supplies | - i . SC 2243 
pide Husain v. Ali Husain All 502 
oon 


ji R. D. v. State of M. P. See SC 2250 

Dwarka Prasad v. Rajkunwar Bai -Madh Pra 214 
Excise Commr, U. P. v. Ram Kumar SC 2237 
Govindrao Atmaramji v. State Bom 383 


Gulam Mohamed Mohamed Yunus v. Lalchand 
Chellaram 


Bom 389 

. Haji Sharafat- Hussain v. Badri Bishal. -SC 2825 
_Hammagi V. A. v. State of Karnataka 
. See SC 2377 i e 


Hari .Chand v. State of U. P. See SC 2278 
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Hasmukhalal Dahyabhai v. State of Gujaiat’ 
Healthways Dairy Products Co. 
Hemalatha P. v. Govt of A. P 


Hir Lal v. Ranjit Singh $ 
a ala Devi v. Bishnupada 


SC 2316 © 


v. Union of India 
SC 2221 


Andh Pra 375 Ge) 
“All 480 
Cal 404 


Hiranb . 
Ikram Khan v. S. T. A Tribunal SC 2333 
Igbala aali aog me ae Judge D eee 
Jagdish Narain v. A : Aa 
akrishna Mangaraj v. State Orissa 203 . 
tet K.. S. te State of Kerala SC 2881 
handa Singh v. State Punj 358 - 
pat Bai and Sons v. G. C. Batra -> Delhi 310 


Vishakapatnam v. State. of 
t. R of Food, is p oe 
‘Jokam Reddy v. Kokar- Malliah Andh Pra 399 
Kandasamy K. V. v. Collector and Inspector ot 
Panchayats - Mad 367 
Khushiram Behari Lal and Co. v. The a 
Authority, Sangrur 
Kartar Singh v. Mst. Durpati Pat 338 
Em ad ihari Lal & Co. v. Assessing Autho- 


Sangrur SC 2872 
Kul a ihi v. Faquira Punj 341 
Kulchhinder Singh v. Hardayal Singh SC 2216: 
Kumaraswamy P. v. S. T. A Tribunal, Mar can 
L. L. C. of India v. Dinanath Mahadeo ` Bom 395 
PE Singh v., State ak cr i SC 2263 

aghavachar 

Lakshminarasamma v. Kat 209 
Lala Sri Ram v. Dhani Ram ‘Gupta 
Lalit Mohun v. Basudeb Cal 480 


Lalji Purshottam v. Thacker Madkay: a L B j 
Teen a Ronco brane of Govt. af W.B. yao 


De ‘Sat Pvt Ltd. v. M/s, Bhanwarlal ees 


Madhukar G. E. Pankakar v. Jaswant Chobbildas 


Rajani SC 2283 
Mahadeo Dnyamu v. State of Maharashtra 
SC 2327 
Mainuda Khateen v. Beniyan Bibi Cal 415 (FB): 
Mangalam v, C. 5, Appavoo Mad 860 
Maniar D. H. v. veaa Laxman SC 2340 


Pratapgarh 
Manulal Singhania v. .Natwar Lal Thaker 

Pat 321 
Mihirbala Sm. v. State Cal 388 


Minerals and Metals Trading Corpa. of India Ltd. 
v. State Orissa 194 (FB) 
Mohinder Singh v. State of Punjab 


Monogram Mills Ltd, v. State of Gujarat 


SC 2177 
Motor and General Finance Ltd. v. State of 
Kerala See SC 2832 

Municipal Corpn. of Delhi v. Sh. Ram Pratap 

Sin SC 2301 
Municipal Council, Amravati v. Govind Vishnu 

Bom 401 

Muniyappa Naidu C. v. State of Karnataka 

SC 2377 

Munnu Raja v. State of M. P. SC 2199 

Nadir Khan v. State SC 2205 

Nagnathappa v. Shrinivas Bom 872 

Naraini Devi v. Ramo Devi SC 2198 


Nattan v. State of Tamil Nadu SC 2197 
New Great Insurance Ce. of India Ltd. v. Baladeb 
Gahir Orissa 201 


Nithin Kumar and Ca, v. Union of India 
See SC 2243 


Raman Balkrishna v. P. Vasudevan 


“Orissa Road T ort Co, Ltd. v. Sibananda 
a Road Transp ae 


Orissa Transport Co. Ltd. vy. Workmen SC 2224 
Pandurang v. Saraswatibai Bom 369 
Parvathiyammal v. Sivathanu Mad 339 
Patai Sheikh v. State Cal 427 


Prabandha Samiti, a J. P. Arya Kannya Inter 
College v. State ® All 488 
Pradeep and Co. v. Union of India See SC 2248 
Prem Parkash v. Atma Ram Kirpa Ram Delhi 316 
Promod Sharma v. Smt. Radha Punj 355 
Pudukottah ; Textiles Ltd, v. B. R. Adityan. Sed adi 

Ma 

Purshottam ' Waman v. Shripad Ramchandra 
Bom 375 


_ Puyvada Narasimhamurthy v. Gadi ae 
Andh Pra 400 


Radha Krishna Thakur Ji v. S. D. O. MOREE YE 
Pat 
Ragho Prasad v. B. Prata: Narain All 470: (FB) 


India Ltd. v. G i Kanthan, 
j AA, ‘SC 2330 
Ramachandra v. Srideviamma Kant 217. 
Ramadhar -y. Baldeo Pat 349 


Ker 13% (FB) 
nee aag Hotel v. ‘Rajasthan Hotel Wor- 


kers” Union SC 2303 
erid v. Mandir Shri Latminarain f 
~. Madh Pra 216 
Rashik Ch. Deb Barma v. Govt, of apes = 
t 
Reserve Bank of India v] N. C., Paliwa} i 
SC 23 
Saksena- L N. v. State of M. P. sc Aan 
Salig Ram v. Uma Shanker © - All 495 


Sankaran Madhavan v. Kochehi Krishnan 
Ker 129 

Sarwan Singh v. State of Punjab SC 28 
Shankar Laxman y. Dr, Sharad Mahadea jis 
6 
Shantilal Thakordas v, Chimanlal Magani me 
Shrinfvasa Satnarayana v. Union of. iia sis 

See SC 2248 


ae eal v. District Panchayat Raj Officer, 


Unn All 499 
Sri Gopaldds Dwarkadas Family Trust Estate v. 
State ee 337 
eo Pa Pasricha Ta Jag annath SC 2335 
ama Rice an Oi Mil 
= See 80 2348 ls v. State of A. P. 
eet araman 
aye cae janeya Rice Mills v. State of A. P. 


State v. Kohinoor Tea Co. Ltd. Cal 482 
State v. L. M. Das Cal 408 
State of A. P. v. K. Venkata Reddy SC: 2207 


State of Kerala v. Motor and General Finance 
Ltd. SC.2332 
State of Kerala v. “Philomina © SC 2868 
State of W. B. v. Haridas Mundra See SC 22 
Steel Co, (Construction) v, Union of India x 


Pat 334 
Subramonian P. R. v, State f 
SC 2368 .of Kerala See 


Surendra Singh v. Dy. Director of orsono 


All 510 
Suruchi Bala v. Suruchi Bala Deb Gauhati Pe 
Swadeshi tton Mills Co. Ltd. yv., Munici 
Board, Azamgarh hl dod 
Swamy Iyer P. R v. State of Kerala 
See SC 2263 


Tauali Sri T Rice Factory v. State 
of A. P. See SC 2243 


x ae 
0 ga r 
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Thakur Kanta Prasad Singh v. State of Bihar 


Thimmappa D. Dr.. v. N. Nagaveni Kant 215 
Thiru V. Thanigachalam v. State of Tamil Nadu 
« - SC 2800 

Ujjagar Singh v. Gurdawara Shahidan Ladewal ` 
anions ee : Punj 352 

Union of India v. D. N. Revri and Co. 
~ SC 2257 


"r 


SC. 2219. 


All 491 
Vadla Krishnaiah .v. Nelli Narasimhareddy - 
— -  ,  ‘Andh Pra 395 
Walter Alfred Baid v. Union of India Delhi 302 
Workmen v. Orissa Transport Co. Ltd. 
. See SC 2224 - : Se 
Yadunandan Prasad v. Smt. Saudamini Sinha’ 


Union of India v. Firm Banshidhar Premsukh 
Dass - 


`. Pat 340 





SUBJECT INDEX: = 


ADMINISTRATION OF EVACUEE PROPERTY: 
. ——S. 58-B Ka inserted by Gujarat Amendment 


ACT (81 of 1950) / 


—-§. 46 — Civil P. C. (1808), O. 7,-R. 10 — 
Suit for possession of property which was allotted 
to defendant by Custodian. of Evacuee Peper 
— Jurisdiction of Civil Court — If Civil Court 
had no jurisdiction, whether plaint should be re- 
turned. ya .Punj 354 


ANDHRA PRADESH GENERAL SALES TAX 
ae ACT (6 0f 1957)", 
~ See under Sales Tax. 


ARBITRATION ACT (10 of: 1940) a 
——Ss. 2 (a), 9 — Arbitration agreement — Con- 
auction ae Contract, . not to be thwarted by 
narrow pedantic interpretation 
——S. 9 — See Ibid, S. 2 (a) SC 2257 
Ta . 80 ia eee ote awarding 
es without, ifying the ; — No mis- 
conduet ee l Cal 406 A 


——S. 30 — Application "for setting aside award ` 


— Notice under S. 14 (2) prescribed by Rules 
of Calcutta High Court nat given. — Limitation 


-—Starting: point i . Cal 406 B 
——S. 30 — Omission tq give reasons — Not 
fatal to validity of award Pat 334 


BENGAL CO-OPERATIVE SOCIETIES ACT 
(21 of 1940) . : 
See under Co-operative Societies, 


BENGAL MUNICIPAL ACT (15 of 1982) 
See under Municipalities. , : 


BENGAL MUNICIPAL RULES (1932) 
See under Municipalities, ` 


BIHAR AND ORISSA MUNICIPAL ACT 
(7 of 1922) : 
See under Municipalities. : 


BIHAR FOODGRAINS (DECLARATION OF 
STOCK BY CULTIVATORS AND REQUIRE- 
MENT TO SELL) ORDER (1974) > 


——CL 2 (d) — ‘Cultivator’ — Members of -fami- 


ly mutated separately in record of rights — Each 


ane is cultivator 5 Pat 342 
——Cl. 3 — See Essential Commodities Act 
(1955), S. 8 "Pat 845 A 
—Cl 4 — See Essential Commodities: Act 
(1955), S. 8 Pat 345 E 


BIHAR TENANCY ACT (8 of 1835) 
See under Tenancy Laws. i 


BOMBAY COURT-FEES ACT (36 of 1959) © 
See under Court-fees and Suits Valuations, 


BOMBAY INDUSTRIAL, RELATIONS ACT 
-~—S. 53-A (as inserted by Gujarat Amendment 
Act No, 21 of 1972) — See Constitution of India, 
Art, 246 ` SC 2177 


4 


- SC 2257 ` 


BOM. INDUSTRIAL RELATIONS ACT (contd.) 
Act No. 21 of 1972) — See Constitution of India, 
Art, 248 a, ee ee SC 2177 
‘BOMBAY INDUSTRIAL RELATIONS 

is IR (GUJARAT) RULES- (1968) 

——R. 47-A (as added in 1978) — See Constitu- 
tion of India, Art,--246 SC 2177 
——Rr. 61-A to 61-ZB (as added in 1973) — See 
Constitution of India, Art. 246 SC 2177 

BOMBAY RENTS, HOTEL AND LODGING 
= .HOUSE RATES CONTROL ACT. 
f (57 of 1947) 
See under Houses and Rents, _ 

. BOMBAY. STAMP ACT (60 of 1958) 
See under Stamp Duty. 


CALCUTTA HIGH ee AND ` 


: ORD : 
See. under High Court Rules and Orders, _. 
CENTRAL EXCISES AND SALT ACT 


& . (1 of 1944) -~ 
———S. 3 and Sch. 1, Iteml-B (as added by Fin- 
ance Act, 1969) — Levy of duty — Central Gov- 


ernment Notification No. G. S. R. 339 dated 1-3- 
1970 — Exemption under — Condensed milk ex- 
cluded from exemption — Condensed skimmed 
milk, if also excluded. C. M. W. P, No. 5546 of 
1971, DJ- 5-5-1972 (All), Reversed SC 2221 A 
-+—S. 6 — Central Excise Rules (1944), R. 8 (1) 
:— ‘Exemption of goods duty under — 
Licence to manufacture said goods — Necessity 
re i SC 2221 B 
——Sch. 1,. Item 1-B (as added. Fi t 
1969) — See Ibid, S. 3° ve SC 2221 A 
CENTRAL EXCISE RULES (1944) 


` —R. 8 (1) — See 


(1) Central Excises and Salt Act (1944), S. 3 
i f SC 2221 A. 
(2) Central Excises and Salt Act (1944), S. 6 
T SC 2221 B 
CENTRAL ES TAX ACT (74 of 1956 
See under Sales Tax. oe i 
CITY OF BANGALORE MUNICIPAL COR- 
PORATION SERVICES (GENERAL) 
CADRE AND RECRUITMENT 
_-_* REGULATION 1971 
See under Municipality. 

CIVIL PROCEDURE CODE (5. of 1808) 
——Ss, 2 (2), 115 and O. 43, R. 1 — Order re- 
jecting time-barred memorandum of appeal con- 
sequent on refusal ta condone delay under Sec- 
ton 5, Limitation Act — Neither a denise nor’ an 

ealable order — Order is however revisable. 
18) 17 Cal WN 807-and (1988) 42 Cal WN 72, 
Overruled i - Cal 415 (FB) 
———S. 2 (11) — ‘Legal representative’ — Jnter- 
meddler when is legal representative Mad 368 A 
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——S. _ Co-operative Societies — 

Bengal Co-operative Societies Act (1940), S. 89 
Cal 408 B 

——S, 9 — See also Interpretation of Statutes 


i 299 B 


——S. 8 — Jurisdiction of Civil Court under — 
Its exclusion not to be readily inferred but must 
be strictly proved Punj 341 C 
——S, 11 — Judgment declaring Hiba-bil-Ewaz 
void — Persons not parties to suit if bound 

ae 8 Gauhati 92 A 
——S. 27, O. 5, R. 20-A — Return of summons 
unserved — Is candition precedent for service of 
summons by registered. post Cal 


—-S. 47 — See also T. P. Act (1882), S. 106 


prey Madh Pra 222 B 
—~—S. 47 and O. 21, Rr. 60 and 90 — Attach- 
ment and sale of property in hands of Receiver 
in insolvency — ve of court not obtained — 
Sale is not void ; 


' Pat $21 B 
—-S. 96 and O. 1, R. 8 — Appeal — Necessary 
parties —- Compromise which is neither lawful 
nor equitable cannot command legal smeni 
` 508 


——sS. 100, O. 41, R. 33 — Question of bona fide 


j 


requirement of landlord — Finding of fact arriv- 


ed at ignoring relevant evidence — Finding can 
be set aside SC 2229 C 


——S. 100 — Findings of fact — Though errone- ` 


ous cannot be upset in second appeal z 
Gauhati §2 A 
——Ss, 100-101 — New case —+ Appellate Court 
should ‘not make out a new case which was not 
pleaded by a party Pat 332 A 
——Ss, 100-101 — Re-appreciation of evidence 


Pat 332 B 

—-—Ss. 100-101 — Construction of documents 
í j Pat 382 C 
—-S. 109 — See Constitution of India, Arti- 
ele 188 (1) - 7 7. All 495 
——S. 110 — See Constitution of India, Art.. 133' 
All 495 
—~-§, 115 — See also Ibid, S. 2 (2) -> í 
` Cal 415 (FB) 


——S. 115 — “Suit” — Application under S. 21 
of the U. P. Urban Buildings (Regulation of Let- 
ting, Rent and Eviction) Act (18 of 1972), is not 
a “suit” within S, 115 i - All 480 B 
able warrant- without jurisdiction — Revision — 
Party, on whose: beh 
locus standi to apply Madh 
interim injunction — Revision against the order 
— Maintainability Pat 323 B 
—-—§, 148, O. 20, R. 14 — Decree specifying 
riod within which amount to be deposited — 
urt has no power to grant extension of time 
Bom 369. 
——S, 151, O. 21, Rr. 58, 60 and 97 — Order 
releasing property from attachment — Order can- 
not be passed even under Section 151 after con- 
firmation of sale Pat 321 A 
S. 152 — Omission to award statutory im- 
terest under Section 28, Land Acquisition Act — 
No period of limitation for: correcting: such omis- 
sion — Petitioner guilty of gross negligence and 
laches — Petitioner saddled with costs 
Orissa 203 


——O, 1, R. 3 — See Ibid, S. 96 All §08 
——~—-O. 1, R. 8 — Scope of — Word “But” — 
Meaning — Permission withaut notices to person 
‘interested — Propriety å Bom 401 





——S. 115, ©. 16,.R. 10 — Order issuing bail-. 


witnesses were called, has 
: Pra 214 B’ 


——S. 115 and’ O. 39, R. 1 — Order granting ad . 


Tepresentatives — 


CIVIL P. C. (contd.) 


——O..1, R; 9 — Non-joinder of parties — Suit ` 


for eviction — Plea should be taken at earliest 
opportunity . SC 2335 B 
——O. 5, R. 20-A — See Ibid, S. 27 Cal 425 
——O. 6, R. 1 — Claim for sirdari rights based 
on co-tenancy rights — Acquisition of sirdari rights 
by adverse possession cannot be granted 

. All 502 C 
—-—O. 7, R. 10 — See Administration of Evacuee 


Property Act (1950), S. 46 ` 
——O 


Punj 339 


Madh: Pra 214 B 
——O. 16, R. 10 — Bailable warrant against 
witnesses —: Witnesses unserved — No evidence 
of intentional avoidance of service — Issuauce ot 
warrant is without jurisdiction 


: Madh Pra 214 A 

——O. 20, R. 1 — See also Ibid, O. 41, R. 30 
: 4 SNE: Raj 239 A 
——0O. 20, R. 1 — a are when becomes 
operative. AIR 19 1 221 (FB), Dissonted 
from be Andh Pra 400 


——O, 20, R. 2 — See Ibid, O. 41, R. 80 
aj 

——O. 20, K. 8 — See Ibid, O. 41, R. 50. 

; Raj 239 A 

——O. 20, R. 14 — See Ibid, S. 148 Bom 369 

——0O. 21, R. 2 — See Ibid, O. 21, R. 16, Proviso 

; All 504 


"—O. 21, R. 16, Proviso and R. 2 — Assignment 


of decree — Simultaneous executions by assignee 
and decree-holder — Compromise by decree-holdey 
with judgment-debtor before recognition of assi- 
gnee’s right — Validity — Remedy of assimes 


——O. 21, R. 49 (2) — Attachment of partner- 
.ship property — Rule when applies 


Mad 368 B 
——O. 21, R. 58 — See Ibid, S. 151 


es ns Pat 321 A 
—O. 21, R. 80 — See i $ 

g): Ibid; S..47 | - Pat 321. B 

. Ibid, 5. 151. Pat 321:A. 


——O. 21, R. 89 (2) — Consolidated application 
under . Rr.. 89 and 90 — Withdrawal of part of 
application pertaining to relief under Rule 90 — 
Application under Rule 89 will be deemed to 
have been made only on date of such withdrawal 


: -Bom 886 

——O., 21, R. 90 — See Ibid, S. 47 Pat 321 B 
——O. 21, R. 87 — See Ibid, S. 151 

Pat 321 A 

——O. 22, Rr. 4 and 11 — Abatement of appeal 


— Death of party — One of the legal representa- `` 


tives on record — Omission to bring other legal 
5 — App does not 
abate, unless interest of left out legal representa- 


tives is different Pat 852 A 


‘——QO, 22, Rr. 4 and 11 ne Abatement of appeal 


— Setting aside — Jurisdiction of Court 


Pat 352 B 


——O. 22, R. 11 — See Ibid, O. 22, R. 4 


Pat 352 ALB 


——O. 23, R. 3 — See Travancore Cochin Com- 


panim for Tenants Improvements Act (1958) ` 


17 ; i Mad 339 
——0. 39, R. 1 — See alsa Ibid, S. 115° 
Pat 323 B 


-——O. 39, Rr. I and 4 and O. 48, R. 1 (r) — Ex - 


parte order granting temporary injunction — Ap- 
peal against order does not lie — Defendants 


remedy lies under O. 39, R. 4. AIR 1973` Mad . 


2 
t 


Punj 354 - 
11, R. 11 — “Order requiring him to ans- 

wer” — Form of — Grant of leave to deliver in- 

. terrogatories ;is not such “order” , 

425. ___O. 16, R. 10 — See also Ibid, S. 115 
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CIVIL P. C. (contd.) . A 

258, Overruled; AIR 1970 All 376 (FB), Dissented 
from Mad 850 
——O. 89, R. 1 — Ad interim injunction — Onus 


— Plaintiff must establish that he would suffer 
irreparable loss if injunction is not ° ranted 


Pat 323 C 

——O. 39, R 4 — See Ibid, O. 39, R. 1 
' ad. 350 
o_O, R. 25 — Remand — Scope of — 
prune “add was limited in the ‘circumstances of 
case ~ SC 2330 
L oa, Rr. 30, 3 ; O. 20, Rr 1, 2 and 3 — 


_Jadgment "dictated 2 ” shorthand ete in. ted 
Court in the Raking of parties — Jud: yee ed 
before si e typed transcript — 

signing ie oe etc, held were mere is 
malities non- compliance whereof was not fatal 


Raj 239 A 


——O. 41, R. 81 — See Ibid, O. 41, R, 30 


——0. 41, R. 33 — See Ibid, S, 100, SC 2229 C 
—O. 48, R. 1 — See Ibid, S. 2 can 


i 
——0. 48, R 1) — See Ibid, O. 39, R. 1 
Mad 850 

CONSTITUTION OF INDIA . 


Art, 1 
R Cal 393 
359 _. Pat 345 D 
——Arts. t4 and 16 — Combined Soona 
Scheme introduced by Reserve, Bank ts Cir- 
cular, DJ- 13-5-1972 -— Validi l War.. 
No. 690 of 1972, D/- 11-5-1973 elhi), Reversed 


——Art 15 (4) — Socially and educationally 
backward class ~~ Reservation of: seats in medi 
cal colleges for backward classes — Exclusion ot 
candidates belon to‘families whose annual in- 
come is Rs. 10,000/- or. above on the 

Commission Report is not violative of ae 15 


——Art. 16 — See’ Ibid, Art. 14 
——Art, 16 (2) —- Discrimination on 
sex. — Recruitment rule 
ineligible for promotion’ in pr ominently Barn 
institution — Provision violates Art. 16 (2). 
1972 Punj. and Har 117, Dissented from. 

Delhi 802 


19 — See Ibid, Art. 245 ` $C 2250 A 


—i— Art, 
—— Art. 19 (1) (a) — See 
(1) nies ties — Maharashtra Municipali- 


{2) Penal f Gade. 386) 30), 8 SEA ons 


— At a See, pia, Ata SC 2250 


—aArt. 31, Cl Punjab Wheat Dealers 
ee: and a Control (Fourth Amendment) 
l. 1 — Order ‘is Central legisla- 


Order (1974), C 
tion in the eye of the law and Kana not sub- 
ject to restriction impased by Art. 1e A 


Punj 365 

——Arts. 31-A (1) Second Proviso, 31-B — Guja- 

rat Agricultural Land Ceiling ‘Act (XXVII of 
1961), S. 6 (2) — Validity — E Does not violate 
second proviso to Art, 31-A (1) — Is protected 
by Art. '31-B sc 
— Art... SEB — See Ibid, Art. 31-A o, 
Proviso 2 ` -SC 23 


——årt. 72 — Application for clemency by ee 
of commutation under consideration of President 


of India ee. C 2299 - 
M ibid Art. 14°. SC 2345 
2) Contract’ Act (1872), S. 72 SC 2243 . 
——Art. 133 (1) — Pro 


vision is. sole repository pf 
right of appeal to Supreme Court in Civil 


239 A 


Pro- | 


ceding initiated 
ment) Act 


— See Land. Acquisition Act ve 
— See also Criminal P. © “asi, ; 
Art. 1386 — Murder Case —- Concurrent find- 
iog of of fact — Scope for interference by Supreme 


in special leave appeal . SC 2263 D 
——Art. 186 — Finding of fact — ~ Intecference, ~ 





when not open ‘SC 2872 A 
—. 187 — oa daa | of Supreme Court to re- 
view its jud — en exercised. . SC 2183 
—Art. 14 fi also Art. 245 © SC 2250 B 


——Art; 141 — Law laid down by Supreme 
Court is Binding an, the High Court even if cer- 
tain aspects of the matter were not" considered by 
the Supreme’ Comt .: Ca) 406 
“——Art.. 142 — See Ibid, S. 245 _" SC 2250 B 
——Art. 144 — See Ibid; Art. 245 SC 2250 B 
——Art. 161 — Article comprehends within its 
ambit the power to a State ronment to remit 
or commute the sentence of only such convicts 
who happen to be sentenced within its territory 
i pi Punj 358 A 


——Art, 226 — See also 

O M Contat Act (1872), S. 72 SC 2243 
alities — Bengal Municipal Act - 

"adsa, SMe ~ Gauhati 87 D 
— 330 — Natural. justice —- See Land 
“Acquisition Act TE S. 8 D Cal 393 C 
Art. 226 — Natural Justice — See Tenancy: 
Laws — W. B. Estates Acquisition Act (1954), 
S. 8-(3), Proviso Cal 432 
~—Art, 226 — Remedy of — Unavailable to` 
énforce a` contract qua contract SC 2216 
226 — “Attachment of chassis — Pro- 


‘Ber -remedy ‘of aggrieved party..is to fle a suit in 











r Court not ta invoke oes of 

tig Court under Art, 226 SC 2332 
——Art. 226 no piston of High Court — 
Nature of. SC 2372 B 
Art. 226 — Pleadings — New plea raised at 

late stage All 484 B 
Art. 226 —.Procedure — Re- e aA of 
‘evidence .. All 502 A 
——Art. 296 — Procedure —.Power to record 
finding as to adverse possession All 502 B 


——Art. 226 — Joint petition » Ar two money- 
lenders challenging arator validity of Ordin- 
ance No. VII of 1975 and. praying interim writs 
g its enforcement — Maintainabllity — 
ciples Bom 383 
Arts, 226, 14 — Writ petition challenging 
provision as violative of Art. 14 — Petitioner must 
indicate how and in what manner the 

said aipe e is violative of Constitution 
Cal 393 D 











—årt. Hee — Order of liquidation of a Co- 
Boos” Pein challenged on ground of mala 
ciples to be satin | Saternining 
. Cal 408 

Appeal -= Limi- 

tation — ages = Dit Act, 1968 applies 
and not Chap. nt eh Court (Ap- 
pellate’ Side) Rie uere) 1 Cal LJ 667, Dis- 
sented from Cal 427 
Art. 226 — Mandamus — ~ Vending contract 
with Railways — Revised policy empowering rene- 
wal of licences of certain classes of existing 
vendees — Effect i ' Delhi 310 
Art. 226 — Writs — Laches War-. 
ranto sought’ against Administrator Munici- ' 
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CONSTITUTION OF INDIA (oont) 
pality — Laches if and when fa 
ta uhat 87 A 


Art. 245 — See also Co-operative Societies 


— Pwj tive Societies Act (1961), Sec- 

tion 18 (8) to (12) (as ARE Haryana Act 

18 of 1871) . Ponj 345 A 

——~Art, 245 — Delegated le 2 a See Es- 
sential Commodities Act (1 . 8 

Punj 365 A 

Arts, 245, 246, 19, 81, 309, Sch. 7, List II, 

fay fi — Validating law — V. ty — Tests 


— M. P. Shasktya Sevak alg Seventyritit Ka 


kraak aT Adhiniyam 
and 5 — Valid 


5 of pa Ss. 
Bos A 


——Arts, 245, 24B, 14], 142 and ue? “Legis- 
lative” and cjudictal” functions — Distinction — 


M. P. Shas Anivarya Sevaniyrith kae 
Vidhimanyat tes ees (1967) ac pegs 
0B 


——Art. 245 and Sch. 7, List II, Entries 1, 2 
and 4 — Power to enact laws having extra-terri- 
torial operation ~~ Powers of State es ga 
sud ew aont 

— See also’ Ibid, a 345 
2250 A, B 

——-Art. 248, Sch. 7, List 3, Ents 24 
Bombay Industrial Relations Act (1 of 1947), Sec- 
tions A, 58-B (as inserted by Gujarat Amend- 
ment Act No. 21 of 1972) — Bombay Industrial 
_ Relations se Rules (1983), Rr. 47-A, 61-A 
to 6l- a as added in 1973)}—V. idity of Ss. 53-A, 
53-B SC 2178 
an a (1) aye — Central Sales Tax Act ° 
(ese), Ae ee e,of mineral ore — Assessee, 
Metals Trading Corporation ol 
Dia i pur A mineral ores from mine owners 


Q 


to foreign buyers on F. O. B. T. basis. 
at on in Orissa State — Sales by assessee held. 


were in course of export Orissa 194 B (FB) 
Art, 809 — See Ibid, Art. 245 





——-Art. 858 — Pre-emergency legislation —-Can 
be challenged under Art. -19 (1) (f) and a (a oe 
continuation of emergency 65 B 
Art. 859 — Promulgation of ect a on 
26-6-1975 — Enforcement of Art. 14 suspended 
— Order under Essential Sng ee Act, 1955 





— Cannot be challenged on basis of Art. 14 eyen, 
if it was made before promulgation of Port hee . 


Pat.845 C 
——Arts, 359, 14 — Promulgation of emergen 
E 28-8-1975 — Enforcement of Art. 14 suspen 


reasonableness, without taking aid of Art. 14, was 
still available not sound : 


Cal 898.E 
——Art. 372 — Doctrine of acopton and Art, 372 


——Sch. ee List I, I 
Laws — W. B 


em 18 — See 
. Land Reforms Act 180 S 


` 388 
. 7, List I, Entry 41 —= See Ibid, Arti- 


2250 
. 7, List TH, Entry 1 — See Ibid. Arti- 

Punj 358 C 
. 7, List II, Entry 2 — See Ibid, Arti- 
cle 245- Punj 358 C 
——Sch. 7, List DI, Entry 4 — See Ibid, Arti- 
cle 245 PaaS 
. 7, List II, Entry 22 — See Ibid, Arti- 


l SC 2177 
. 7, Last 8, Entry 24 — See Ibid, Art. 246 | 
ia SC 2177 


SC 2250 A ` 


Order under Essential Commodities- yeaa ca 
1955 challenged — Contention ioe? question of -; 


Pat 845°D | 
———Art. 859 (1) — Effect of proclamation under" 


Pra 875, E E (SB). 


ancy. 
S 19-8 


A rights ts of ‘shebaits — Claim not ca 
; ctively valoed — Suit valua 
eld nat ee 


.CONTRACT ACT (9 of aa 
——S, 10 — See Arbitration Act Rive 


oe 21 — See Ibid, S. 72 . 
25 (1) — Agreements simpliciter are not 
macho to be registered —; Agreement executed 
for natural love and affection between the parties 
— Not tegistered — Agreement is enforceable in 
law Cal 480 A 
5. 51 — Simultaneous performance — Readi- 
ness an s on the part of plaintiff esta- 
blished: — Decree for specific performance grant- 
ed SC 2825 


-—— $s. 72 and 21 — Export of rice —. Amount 
paid by licensee to Government as administrative 
surcharges to obtain permits — Claim for rofund 
— Mandamus SC 2243 
ZIS. 980 — Director actin for and on behalt 
of company — Director not aving any personal 
interest or securing any benefit for self while so | 
acting — He cannot be made personally Hable 


Mad 841 

i CO-OPERATIVE SOCIETIES. 
Thar ane CO-OPERATIVE’ SOCIETIES ACT 
ee n TEPA 

— Power of Registrar to order 

tion of ajsociety on representation of a aed party 
408 A 
——Ss. 82 and 80 — + Section 82 does not require 
x g any time limit for submission of report 


on — Submission of wt beyond tim 
fixed order — Order = anne È a ar bo 
challenged on that pound i Cal 408 C 
—~—~S., 89 — See Ibid, S. 82 Cal 408 C 


—-—-S. 3 — Decision to 
amounts to order 


ELHI CO-OPERATIVE SOCIETIES A 
(85 of £ 1072) mr 
——S. 60 (2) — Definition under — Is exhaustive 
a NAD GO OPERA: 
P TIVE SOCIETIES ACT 
(25 of i1961) 3 
——S. 18 (8) to (12) (as amended aryana 
Act No. 13 of 1971) —. Not setae on 
groimd of excessive delegation Punj 345 A 
——S. 13 8) — Order under — Necessary con- 
tents ` Punj 345 C 
—S. 18 (8) — Duty of Registrar acting under 
— . Independent ‘application of mind necessary 
345 D 


uldate sod he 


Pun 
. Ss. 1s (9) b) and 18 (11) + Provivions are 
> - mandato. Punj 345 B 





tae ACT g of 1870) ZT 
“ See ‘under Court- fees and uits an 

COURT-FEES AND SUITS VALUATIONS 
—BOMBAY COURT-FEES ACT (86 of’ 1959) 
as 6 (dv) G) and Sch, 1, Art, {— Distinction 


m: 389 
——Sch. 1, Art, 7. — See Ibid, S. om. 


=-COURT-FEES AGT (7 of 1870) ; 
. T'— Suit for ession and assertion 

ble of er 

at Rs. 1007- 


Cal 404 
KENI ee 7 (tv) (b) (U. P.) — Appeal 
against final ecree — Suit for accounts — Court- 
fees — Section 7 (iv) (b) and not Section 7 (1), 
applies. AIR 1970 197 (FB), Overruled 

470 C (FB). 
——S, 7! (iy) (6) (U. "PY “4 Scope — Ap 
against final decree —+ Suit for accqunts — 
` Court- fes; payable All 470 A (FB) 


a 


” COURT-FEES & 
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SUITS VALUATIONS: — 
COUET PERS ACT (contd.) | 
7 (iv) (b) and Proviso U. P) — Word 


=S, 
“A: ” — Tt embraces oal galak eee 
nary decres as well as final 

š “ALL 470 -B: (FB) 





CRIMINAL PROCEDURE CODE (5 of 1898) 
——S, 157 — Delay in despatch of First Infor- 
mation Report ta Magistrate — . . 

SC’ 2304" D 


—-—S, 195 (1) 9 ~ ~ Anplabilty — Commission . 


becoming ‘a party to 
of which’ of- 


of offence shoul 
roce gs — eed in 
fence alleged to be wnmited add a been 
roduced in evidence in- epee gs. Case 
o. 2-4 of 1967, D/- nse (Cal), AEAN 


——S. 195 (1) (0) — ee ‘does not pr oy 

offences under Ss. 418 and 477-A — Trial for 
offences under Ss. A ka and 477-A — Trial 
in respect of Ss. 418 and 477-A is not vitlated. 
Case No, 2-4" of 1967, and: ARTO ows Paes 


——S, 286 — Duty of prosecution - —. Nor ermi- 
nnen of witness SC 2304 F 
. 876 — See Penal Code oom S. Mai i 


——S. 423 — A against ery — Find- 
ing of on proper appreciation of 
one — High Court is we eg in er- 

Criminal Case No. 2 of 


g with finding. : : 
Ides D/- 11-3-1971 Maaie Reversed 


SC 2191 
—S. 423 — Appeal against acquittal — Fiad- 


ing of fact —  Tatarference with — Hemini Dy 


C 2304 A 

——S. denco By app eae aaa — ap- 

predanon uke evidence by i, Bp S pellate Court, 

al No. 781 of 1971, DJ- 30-7-1973 (a 
Har), Reversed - SC 2804 


reat — ie 

clation of evidence te ee N 781_of 

1971, D/- 30-7-1973 Puni an ), Reversed 

Soe ER Appeal ‘against- acquittal — 
urt 


Power of High ta reverse saat an convict 
the accused — Exercise of, held justifi 


———§s, 
1950), S. 8 — Person convicted and sentenced” 


y Court in one State — Transfer af prisoner to’ ~ 


another State —; Appropriate Government to remit” 
or commute sentence is the State in whose. terri- 
tory he was convicted. AIR 1969 Madh Pra 252, 
Dissented from ` Punj 358 B 
——S. 488 — See Ibid, S. 432 Punj"358 B- 


CRIMINAL PROCEDURE CODE (2 of .1974)- 
——S, 95 — “Stating grounds of its opinion”-—~- 
Requirement is‘mandatory — Objectionable matter- 
set out in the order — There is sufficient com- 

pliance :Andh Pra 375 A (SB) 
Eg. 95 — Grounds of opinion — Some ot 
grounds found not valid — Order of forfeiture 
cannot be set aside on that ground 

Andh Pra 375 B (SB) 
——S§, 854 (8) — Morgat — Sentence — Life 
imprisonment is role .and death sentence an ex- 
ception — Differerice between old Code and new 
Code pointed out: + - SC 2196 A 
——S. 354 (8) —.-Convictlon of more than one 
accused for murder — Death sentence Topps 
on only appellant-accused -without giving an 

reasons — Legality SC 2196 


- Court 


SC 2273 A~ 
482 and 483 — ‘Transfer of Prisoners Act. ` 


CRIMINAL P. C. (1974) (enata) 
——S. 877 — See Ibid, S 


s 886 {c) (tii) — See e S. 401 
SG. 2205 
cee 401, 877 and 886 (c) Gif) — Enhance- 
ment of sentence — Revisio jurisdiction of 
High Court to act sou motu — Exercise of discre- 
tion by High Court — Interference by Supreme 
SC’ 2205 
—S, 482 = Panan ia quashing j certi, ed 
es on un t tioner, a mem of Tax- 
5 ‘Committee of fonicipal Council, is not a 
nio servant — Decision of E uestion in abstract 


‘SC 2205 


petition — Validity. Decision ot 
a Court ad), Reversed SC 23800 
DEBT LAWS: 


—KERALA AGRICULTURISTS” ‘DEBT RELIEF 
- ACT (11 of 1970) 


——S. 4 — See Ibid, S. 20 (8) . Ker 133 (FB) 
——S. 10- — See Ibid, S. 20 (8) Ker 133 (FB) 
——S. 14 — See Ibid, §..20 (8) Ker 133 (FB) 


——Ss. 20 (8), 4, 10 and 14 — First instalment of 
decretal debt deposited more than six months 
‘after commencement of Act — Sale if can be set 
aside under Section 20 (8). 1962 ae oa 267, 
Overruled 33 (FB) 
en ; 

-. ~ | DEED ; 
——Construction —~ Consideration of surrounding 
circumstances to interpret words in instrument 

o Mad 360 À 
DELHI CO-OPERATIVE SOCIETIES ACT 


(35 of 1972) 
See under Co-operative Societies, 


`: DELHI RENT CONTROL ACT (59 of 1958) 
See under Houses and Rents, 
‘EASEMENTS ACT (5 of 1882} 


—S. 52 — See Stamp Duty — Stamp Act ~- 
(1899), S. 2 PE Al 475 B (SB) 
——S. 62 pi aog Small Cause 
Courts Act i 882), S SE. 2340 


EDUCATION _ 


<P, IATE EDUCATION ACT 
e of 1921) 


(Ss, 16-A-(6), 16-B, 16.0 — Shemo- ot ad. 


ministration providing for appointment of adminis. 
——S. 16-B — See Ibid, S. 16-A (6) AJl 488 


—s. 16-C — See Ibid, S. 16-A si All 488 
se eer 


e rier (SUPPLY) ACT (54 of 1948) 
=e 49 — Enhancement of. tarif by the Board 
under — Justiciable Pat 323 A 

EMPLOYEES’ STATE INSURANCE ACT 
(34 of 1948) 
——S, 96 — See Municipalities — Maharashtra 
Municipalities Act (1965), S: 16 med) (g) a 
SC 2283 A 


ESSENTIAL COMMODITIES ACT (10 of 1955) 


——S, Pe DTE Foodgrains (Declaration of Stock 
by Cultivators and Requirement to Sell) Order 
(1974), ‘a 8 — Declaration of food: = 
Father and son separate cultivators — Their labi- 
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ESSENTIAL COMMODITIES ACT (coùtd.) 
lity for declaration would be separate . ; 
mS. 3 — Bihar Foodgrai Delate of 
. 38 — ar aration O 
Stock by Cultivators and Requirement to Sell) 
Order (1974), CL 4 — Validity — Determination 
of reasonable requirements of cultivator and com- 
pulsory sale of surplus — Provision not arbitrary 
: à Pat 345 E 
——§s, 3, 5 — Punjab Wheat Dealers Licensing 
and Price Control ourtth Amendment) Order 
(1974), Cls. 8, 4 and 6 — Order does not go 
eyond the power or authority conferred by the 
Act and is valid Punj 365 A 
——5S. 3 — Punjab Wheat Dealers Licensing and 
Price Control (Fourth Amendment) Order (1974), 
Cl. 8 — Order not violative of Art. 19 (1) (f) and 
G) of the Constitution or the Essential Commo- 





ities Act Punj 365 C 
S. 8 (8) — Applicability —- Provision is 
directory Pat 345 B 


S. 5 — See Ibid, S. 3 . Pmj 2885 A 
i EVIDENCE ACT (1 of 1872) 
mS. 3.— See also Penal Code (1860), S. 300 

SC 2268 A, B 

—-—S. 3 — Interested and partisan witness — Evi- 
dentiary value of SC 2304 E 

——~+§. 3 — Relation — Evidence of — Value — 

Relationship by itself not a ground to discredit 

testimony of witness, if it is otherwise found to 
be consistent and true SC 2304 G 

———§. 3 — Criminal trial — Murder -charge — 

Inquest report — Appreciation of evidence 

: _ SC 2327 B 
-——S. 9 — Identification — Evidence of — Pro- 

secution of A along with other 12 accused persons 

— A identified — Witnesses not saying anything 

as regards pee played by A — Effect. Cr, A, 

No. of 19689.and Cr. Rev. Case No. 391 of 

1969, D/- 31-7-1970 (AP), Reversėd SC 2207 B 

——S. 32 — Statement by victim recorded as 

F. L R. — It could be treated as dying declara- 

tion : SC 2199 A 

———§, 32 — Dying declaration — Admissibility 

~~ Corroboration — Necessity SC 2199 B 

+S. 32 — Dying declaration — Oral statement 

of victim not giving full account of incident — 

Admissibility SC 2199 C 

——S, 82 — Dying decleri tee — Statément made 

by deceased at police station by way of F. L R 

— Statement held could not be said to have been 
made to Investigating Officer _ SC 2199 D 
——S. 32 — Dying declaration —- Victim in pre- 
carious condition while making statement — Ñn- 
vestigating Officer himself recording statement — 





Propri SC 2199 E 
Prope as — See Penal Code (1860), S. 300 

SC 2263 B 

——S. 59 — See Succession Act (1925), S. 63 (c) 

(1885). S 68 (0) 

——S. — See Succession Act (1925), S. c; 

e (1985), S63 (0) 

—_-S. 70 — See Succession Act (1925); S. o 

a 5 Andh Pra 370 


. — See Succession Act (1825), S. 63 (o) 

. wr S si Act >. C, 
O gay eee Oa B 

. 114 — See also Penal Code ea S. 300 


; C 2268 A, B 
———-S. 114 — Registered Hiba-bil-Ewaz transfer- 
ring land for consideration — Presumption 


j Cauhati 92 B 
——S.' 114, Illus. — Copies of Khasra and 


Khatauni conclusive y showing who was in actual 


‘——S, 26 — See Ibid, S. 24 


EVIDENCE ACT (contd.) ee 
cultivating possessiqn of land in dispute -= Non- 
production — Adverse inference SC 2278 B 
S. 114, Illus. (g) — Non-production of docu- 
ment — Presumption - Cal 389 B 
——S§. 115. — Equitable est 1 — See Land 
Acquisition Act (1894), S. 17 a Cal 389 A 
——S. 115 — Sales of country liquor exempt 
from sales tax at the time of auction of liquor 
licences — Government is nat estopped from sub- 
jecting sales to sales tax later SC 2237 B 
——S. 116 — Denial of title of landlord ~~ Suit 
for eviction —- Tenant is estopped from question- 
ing the title of landlord SC 2885 C 


GUJARAT AGRICULTURAL LAND CEILING 
l ACT (27 of 1961) 
See under Tenancy Laws. 


HIGH COURT RULES AND ORDERS - 


—CALCUTTA HIGH COURT RULES AND 
ORDERS 


—R. 86 — Case of rule nisi relating to writ of 
certiorari —- Transmission of records — Duty of 
Tribunal and advocate pointed out Cal 408 E 


—RAJASTHAN HIGH COURT RULES (1962) 
emigre B Se applies oa to pone 
where the ‘Ju Q pronounce u ent 
died before spuie the typed trans a 
: i - - Raj 239 B 











| cere aaaea i 
HINDU LAW 


—— Copa Property — Alienee in posses- 
sion — Suit by him for injunction restraining other. 
coparceners fram disturbing his possession is not 
maintainable. AIR 1975 Andh Pra 250, Reversed 
: a Andh Pra 895 
—-—Joint family property’ — Presumption and 
burden of proof about property being joint 
er: : Gauhati 83 B 
—— Religious endowment — Shebaitship — Line 
of succession — Founder cannot lay down line 
of succession inconsistent with general law - 
Cal 404 A> 
Surrender — By limited owner in favour ot 
reversioner and his son, who is remote reversioner 
— Surrender is invalid and inoperative in law 
Kant 217 B 


HINDU MARRIAGE ACT (25 of 1955) 
——S, 12 — See Ibid, $. 15 - Punj 855 
—Ss. 15 and 12 — Provisions of S. 15 È ly 
to divorced' persons — Provislons not applicable 
to decree ‘for nullity under Sec. 12. F. A. O. No. 
29-M of 1965, Dj- 18-10-1972 (Punj), Reversed 

$ - Punj 355 


——Ss. 24, 28 — Interim mainte for wi 
and children a e y 





Kant 215 
HINDU SUCCESSION ACT (30 of 1956) . 

——S. 8 — Last male holder dying before Act 

— Mother succeeding, taking widow’s estate —- 


Death of mother after Act came into force — ` 


Next heir to last male holder ought to be deter- 
mined in accordance with the provisions of S; 8 

‘ : Kant 217 A 
——S. 14 (2) — Widow acquiring under an award 
D/- 4-1-1948 a right to receive rent out of a 
house property — Section 14 (2) and not S. 14 (1) 
applie l l SC 2198 
——S. 18 and Sch., Class. II, Entry II — ‘If the 
nature- of relationship is the same in every other 
respect? — Interpretation —- Contest between full- 


k 
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HINDU SUCCESSION ACT (contd.)_ - 

sister and half brother — Former does nat ex- 
clude latter. AIR 1971 Punj and Har 323, 
Dissented from Bom 375 


— See Ibid, S. 18 
——Sch., Class I, Entry I ee Ta m 


HOUSES AND RENTS 


—BOMBAY RENTS, HOTEL AND LODGING 
HOUSE RATES CONTROL ACT (57 of 1947) 


ww —S. 11 — See T. P. Act (1882), S. 76 (a) 
) a eS (FB) 
——S. 12 — See T. P. Act (1882), S. 76 (a 
l apt 7 Ms Guj 161 (FB) 
——S. 18 (1) (g) — Landlord a partner in a firm 
— Requirement of landlord for bona fide occupa- 
tion for use by firm — Death of landlord — 
New firm constituted with some outsiders as part- 
ners — Although requirement of landlord for his 
use of himself enures to his family members, 
held, it did not enure to firm AIR 1973 SC 
2110, Overruled SC 2358 
——S. 15-A (as inserted in 1978) — See Presi- 
dency Small Cause Courts Act (1882), ee es 


—DELHI RENT CONTROL ACT (59 of 1958) 
——S. 2 (1) (as amended by Ordinance 24 of 
1975) — § of amendment — Death of statu- 
tory tenant leaving behind ‘widow, son, parenls 
etc, — Protection granted by amendment, whether 
available to son Delhi 366 


—M. P. ACCOMMODATION CONTROL ACT 
(41 of 1961) 

+S. 2 (i) — Statutory tenant, if has heritable 

interest in premises SC 2229 A 

——S. 12 (i) (a) — Payment of rent — Cheque 

sent by east ta landlord, whether a lawful 

tender 


—U. P. (TEMPORARY) CONTROL OF RENT 
AND EVICTION ACT (8 of 1947) 


—S. 7 Fe hom See Houses and Rents — U. P. 
Urban B (Regulation of Letting, Rent and 
Eviction) Act Tigra) S. 16 py. All 493 


-—U. P. URBAN BUILDINGS (REGULATION 
OF LETTING, RENT AND EVICTION) ACT 
(18 of 1972) ° 

Ss. 10 (8), 21 and 22 — Order in appeal 

under S. 22 against order under S. 21 — It is 

final and no revision will lie — Doctrine of Muta- 

tis Mutandis —. Applicability All 480 A 

——S. 16 — Allotment order to terminate upon 

expiry of 15 days from date of handing over 

charge by allottee of his post — Allottee trans- 

ferred — F i 

sion — Application for release is misconceived 


; All 493 
——S. 21 — See 

a Ibid, S. 10 (8) All 480 A 

2) Ibid, S. 16 - All 498 

3) Civil P. C. (1908), S. 115 ` All 480 B 


++—S. 21, Explanation 4 — Conclusive proof ot 
landlord’s bona fide requirement — Landlord in 
occupation of a portion — Four other tenants also 
occupying house —- Benefit of Explanation not 
available to landlord All 512 
———S. 22 — See Ibid, S. 10 (3) All 480 A 
m— Ss. 38 and 40 — Protection under — Condi- 


tions essential — lay in making deposits can- 

not be goadoued — Section 5, taton, n A 

~not app > ) u: 78 
ab — See Ibid, S. 89° = AN 4a D 


SC 2229 B- 


ly members remaining in posses- 


HOUSES & RENTS (cont 


—WEST BENGAL PREMISES TENANCY ACT 


(12 of 1956) 
——S. 8 (1) (e) — Fixation of fair rent where 
evidence of rent of exactly s location not 
available — Mode Cal 422 A 


——S. 8 (1) (e) — Fixation of rent — Poten- 
tiality of premises in question — Factor to be 
taken into consideration ` Cal 422 B 
—S. 13 (1) () — Co-owner landlord is an 
“owner” — Suit by such landlord on ground -ot 
reasonable requirement of members of the family 
— Suit maintainable SC 2335 A 





HYDERABAD ABOLITION OF INAMS AND 
CASH GRANTS ACT (8 of 1955) 
See under Tenancy Laws. 


INCOME TAX ACT (43 of 1961) 
——S. 147 (b) — Income escaping assessment 
— LT.O. adopting method of computation 
under R, 83 ‘which resulted in lower tax liabi- 
lity — Whether it is a case of income escap- 
ing assessment SC 2368 


INCOME-TAX RULES (1962) 
——R. 33 — See Income-tax Act (1961), Sec- 
tion 147 (b) ` SC 2368 
INDUSTRIAL DISPUTES ACT (14 of 1947) 
——Third Schedule, Item 2 — Tips received 


by staff of hotel — Cannot be taken into con- 
sideration in awarding dearness -allowance 


SC 2303 
INTERPRETATION OF STATUTES 
——tIntention of Legislature — See Houses 


and Rents ~— U, P. Urban Buildings (Regula- 
tion of Letting Rent and Eviction) Act (1972), 
S. 21, Expln. 4 All 512 
——Fiscal Statutes — Interpretation’ of Stamp 
Act. Bom 895 A 
——Provision ousting jurisdiction of Civil Court 
— Must be construed strictly Delhi 299 B 
KARNATAKA LAND aa ACT (10 of 
1 
See under Tenancy Laws, ` 


KARNATAKA VILLALGE PANCHAYATS 
AND ‘LOCAL BOARDS ACT (10 of 1959) 
See under Panchayats, ‘ 


KERALA AGRICULTURISTS’ DEBT RELIEF 
ACT (11 of 1970) 
See under Debt Laws, 


KERALA LAND REFORMS ACT (1 of 1964) 
See under Tenancy Laws. 


‘KERALA NAMBUDIRI ACT (27 of 1958) 


——S. 5 — Alienation of Illom roperty — 
Execution of sale deed and specification deed 
of Illom property — Written consent of major 
members of illom necessary — In absence con- 
sent of major members illom sale deed executed 
by defendants is invalid Ker 129 B 
LAND ACQUISITION ACT (1 of 1894) 
——S. 4 — Notification under section — Pur- 
pose of — Notification, when cannot be said to 


vague Cal 393 A © 
——Ss. 5-A, 6 — Jurisdiction of Collector 
under 5. 5-A — Declaration under S, 6 (1) — 
Validity oa Cal 393 B 
-——S. 6' — See Ibid, S. 5-A Cal 393 B 
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LAND ACQUISITION ACT (contd.) 

——S. 6 (1) — Declaration under S. 6 (1) — 
Hearing or further opportunity -— Necessity — 
Procedure under Section 6 (1) Gf violative oł 
tules of natural j Cal 388 C 
——S, 17 D “Compan y taking long term 
lease of land from co-sharers for manufacturing 
purposes —- AodniaiHon proceeding and taking 
of possession under S. I7 (1) by State — Plea 
that land vested in State — Maintainal my T 


~r—S, 23 — Market Value — Assessment — 
Determination — Interference by Supreme Court 
in appeal under Art. 133 (1) 2) era 


93 — Determination of compensation — 
aie lands — Deduction for reclamation 
charges Mad 843 A. 
——S, 28 — See Civil P. C. (1908), S. 152 

Orissa 203 
——S. 30 — Landlord and tenant —. Appor- 
tlonment of compensation — Principles to be 
applied In evelaating interests of lessor and les- 
see in acquired lan 


et ACT (86 of 1963) 


ars 
Cuil I P. Se hen S: 2 @) Cal 415 (FB) 
ie and tane U. Urban Build- 
(Regulati of oars Rent, and 
Eviction) Act (1972), S. 39 All-478 B 


S. 5 — Sufficient cause — Delay in filing 


— Recourse to proceedings under -O. 9, 
appeal C.P.C. does not > constitute ‘sufficient 
cause” Andh Pra 389 
——§. 7 — licability — Section a ‘Reais 

Sceedings. = er U. olition 
Šnd Land Reforms Act ; 510 B 
Art. 19 — Loan or d = nus io 
prove whether transaction is loan or deposit — 
Presumption Punj 
—r—Art. 64 — 


See also Constitution of. Judie, 
Art. 226 All 


— Arts. 64 and 65 — Co-tenants — pete 
_ Hon by individnel who was joint in he 


| 65 — See also 
& dd AE SA e madla, Art. 226 
ns on 9 All 502 B 


Arts, 65 and 100 — ae for possession by 
hei f B on ground 
lad. after death e B and before utilisation and 
that the order of utilisation could not be justi- 
fled under law — Proper Article applicable. 
Ponj 341 B 


` Artt. 100 — See Ibid, Art. 65 


——Art. 119 — 
Section 30 : 


MADHYA PRADESH ACCOMMODATION 
CONTROL ACT (41 of 1986) . 


See under Houses and Rents. 


MADHYA PRADESH LAND REVENUE 
. CODE (20 of 1959) 

=S. 168 (2) (v) — Idol — Is a disabled per- 
ba ee conde CL (v) — ‘Person’ includes 

Madh Pra 216 B 
ae Ies °@) (viii) — “Public institution” — 
Muaf Devasthan wheth er public institution — 
Burden of proof Madh Pra 216 A 
——+S, 168 (4) and (2) — ‘Lease ceasing to be 
in force’ — Cessation of lease may be statutory 


Mad 343 B., 


"R. 155-A invalid. Writ Pet, No. 583 
eversed SC. 220 


All 502 D. 


they had no surplus . 


. See Arbitration Poe (940) . 


M. P. LAND REVENUE CODE contd.) 
cessation’ under Second Proviso. Sec, a 
or contractual cessation ~ Madh Pra 216 


M. P. SHASKIYA SEVAK ANIVARYA SEVA- 
NIVRITIL KA TAKARAN 


VIDHIMANYA 
ADHINIYAM (5 of 1967) 
Š. 37 See Constitution. of India, Ait, 245 


SC. 2250 
——S. 5 — Seo Gonstitution of India, Art, 243 
SC 2250 A 


— 8. 5 (b) and {c) — Scope SC 2250 C 


MAHARASHTRA st IRES: ACT (40 
o 
See ee Municipalities, 


MALAYALA BRAHMINS ACT (3 of 1106) 
——S. 2 (1) — See _Marumakkathayam Law 
Ker 129 


\MARUMAKKATHAYAM LAW. 
—Namboodiri — Partition — Ilom peoperty 
— Right to partition — Undivided share in 


Ilom — Undivided interest in illom property 
cannot be alienated Ker 129 A 


MOTOR VEHICLES ACT (4 of 1939) 
——Ss. 47 and 64 — Grant of non-temporary 
aes carriage ermits — Considerations under 

. 47 — Cons tion by Tribunal 
sc 2933 A 
——S, 47 (1) — Grant of shee carriage 
mits — ‘Considerations — rd of f 
TTE 


D/- 8-3-1971 (Mad), 
— 5. 64. — See Ibid, S. 47 SC 2833 A 
——S, 10 — faan t in 
i ent near Sec pee 
17-12-1989 beoe t Cuttack Tui. — Teibisnal 
has jurisdiction to adjudicate claim 
Orissa 205 A 


—s. hos — Accident arising out of Colli- 
sion of ‘Jeep and Truck coming in opposite 


on — Accident caused due to rash and. 


negligent driving of both drivers — Compensa- 
tion — Apportionment of liability Orissa 201 


—S. P — Rash and negligent ive 308 
B 


— uction from compensation 
amount, ‘of benefits accruing to erry 


Orissa 205 C 
MUNICIPALITIES 
B —BENGAL MUNICIPAL ACT (15 ef 1982) 


~—S. 155 — Demand notice for tax dues — 
Notice in respect of. quarterly instalments of 
several years issued — In view of Rule. 87 of 
Rules under the Act it is valid ; 


FRE E nevis notice — pie tad ser- 
tax payer -— Notice hung on 
wall of.his dwelling house — er nodes 
sent under certificate of posting —- It is sub- 
stantial icomp Gauhati 87 E 


——S. 215 (8) — See Ibid, S, 155 


——+S. B54 (2) — Extension ` or otherwise of 
supersessign order 


Gauhati 87 D 


— Order. repeatedly extended] 


Gauhati 87 D. 


T 
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MUNICIPALITIES — BENGAL MUNICIPAL 
ACT (contd.) 


— One such extension issued with retrospective 
effect after expiration of the existing order — 
If and when invalid - | Gauhati 87 C 


meu MUST RoS (1932) 
See M ities — Bengal 
TER “Act st (1932), Ss. us Gauhati 87 D 


—BIHAR AND ORISSA MUNICIPAL ACT (7 


of Wr 
24, 87-A, 37-B, 107 (1) (b} and 108 
(as aah by Bihar Act 20 of 1965) 
— Mutation of assessment records of the Muni- 
cipality — Executive Officer and not the Chair- 


man has the power to order mutation 
Pat 840 


——S. 37-A (as ames by Bihar Act 20 of 
1965) — See Ibid, S. 24 (as amended by Bihar 
Act 20 of 1965) Pat 340 
—S. 87-B (as amended by Bihar Act 20 of 
eae — See Ibid, S. 24 {as amended by Bihar 
Act 20 of ives Pat 340 
S 107 (1) (b) (as amended by Bihar Act 
20 of 1985) — See Ibid, S. 24 (as amended by 
Bihar Act 20 of 19 Pat 340 
——sS. 108 (as amended by Bihar Act 20 ot 
1965) — See Ibid, S. 24 (as amended by B Bihar 
Act 20 of 1865) Pat 340 
—CITY OF BANGALORE MUNICIPAL COR- 
PORATION SERVICES (GENERAL): CADRE ` 
UITMENT REGULATIONS (1971) 
——Regn. 8 and Schedule 
Senior Health Inspectors from Karnataka State 
Civil Services — Cannot be absorbed as per- 
manent Senior Health Inspectors a the Cor- 
poration Establishment $ C 2377 A 
—DELHI MUNICIPAL CORPORATION 
(66 of Pel : 
——S. 95 (1), Proviso — Order of dismissal — 
Appointing authority Commissioner -— Dismis- 
ging authority Deputy Commissioner ao ani 


—MAHARASHTRA 

(40 of 1965) i 
—S,.16 (1) (g) — Office of. profit under State 
Government — Medical- Practitioner working as 
panel doctor under Employees’ State Insurance 
Scheme does not hold “ofice of profit” a 
State Government SC 2283 `A 
——Ss. 16 (1) (g) and 21 — Only two candi- 
dates for election of President — Election oof . 
ane declared invalid — Other candidate with 
valid nomination mE get automatically elect- 
ed - SC 2283 C 
——5, 21 — See also Ibid, S. 16 a) AS Pee ae 


——Ss. 21 and 44 — Sco ‘Eu of | 
S. 21 are wider and all-inclusive — -Invalida- 
tion of election of President — Disqualification 


for being a Councillor — ee petition 
under Sec. 21 is competent ` C 2283 B 
——S, 44 — See Ibid, S. 21 SG 2283 B 


—TRIPURA STATE MUNICIPAL ACT (2 ot 
1349 T.E) 
——-S. 292 — Supersession of mimicipality — 


Order made following en masse resignation of 
commissioners — If and when vali 
` Gauhati 87 B 


wv. P. MUNICIPALITIES ACT (2 of 1916) 


Gan ne 185, 296, ea General 
Clauses Act (1 of 1904), S. 23 — Imposition 


; section (11) 


ACT 


MUNICIPALITIES ACT- 


MUNICIPALITIES — U, P, MUNICIPALITIES 
ACT (contd.} 

of Octroi am i municipality — Rules not 

Published — Validity of pontin: — Imposi- 

Hon Hee octroi bir invalid All 484 A 


. 185 — See Ibid, S. 134 All 484 A 
T$ 296 — See Ibid, S. 194° All 484 A 
——S, 800 — See Ibid, S. 134 All 484 A 





ORISSA SALLES TAX ACT (14 of 1947) 
See under Sales Tax. 


ORISSA SALES TAX RULES (1947) 
See under Sales Tax. 
PANCHAYATS ` 
—KARNATAKA VILLAGE ` PANCHAYATS 
AND LOCAL BOARDS ACT (10 of 1959) 


——S."32 (1) — Vice-Chairman cannot convene 
meeting for passing a motion of_ no-confidence 
against Chairman Kant 224 


- E NADU PANCHAYATS ACT (35 of 
~S. 149-A (11) — Int tation — Only a 
prospective date is contemp ted under sub- 

: Mad 867 


U. P. PANCHAYAT RAJ ACT (26 of 1947) 
` S, 14 Meeting to consider no-confidence 
motion against Pradhan ‘At least 15 days’ 
. previous notice”, requirement as tq — Interpre- 
„tation * All 499 A 
——S, 14 — S. 14 is mandatory and not direc- 
tory in nature All 499 B 


PARTNERSHIP ACT (9 of 1982) 
~S. T — Partnership at will — Provision in 


* deed as to retirement of artnet is not provi- . 


sion . for br ithe i of © 


their partnership’ 
within’ meaning of S 


Bom 405 


PAYMENT OF BONUS ACT (21 of 1985) 
~S. 20 — Settlement between parties — 
Question of applicability of S., 20 left open to 
be agitated betore reference then pending — 


ect 
Hs PENAL CODE (45 of 1860) 7 
—s. 21 — See Criminal P, c. yer), v Pn 


ect 34 — See Ibid, S. 802 sc 2207 A 
——Ss. 97, 147,, 149, 300, Panel 2, 802 304, 
Part I — Accused party in possession of dis- 
puted’ land — Complainant’s party armed with 
sti trying to dispossess them’ — Right of 
private defence of person and propery eres 


` ——S. 124A — orterna Seditious 
matter — Poems journal while expressing 
grievances, inciting E advocating’ ov: ow of 
Government by violence and unlawful means — 
S. 124-A held attracted È 
- Andh Pra 875 C (SB) 
——S. 124-A — Seditious matter — Evidence 
— Other decisions — Value of : 
Andh Pra 875 D (FB) 


S 14 — Seo tia, $87" SC 2273 C 

weg. A pede Pangea SC 2273 C 
— See also 

“SC 2278 C 


——S. 
Gy is, Si a 
2) Constitution of India, Art, 188 
5 SC 2263 D 
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PENAL CODE (contd.) 
——S. 300 — Murder case — Non-explanation 
of injuries sustained by accused — Inferences 
to be drawn — Cr. App, Nos. 479 and 483 
of 1968, D/- 30-4-1971 (Pat), Reversed 

SC 2263 A 
——S. 300 — Murder case -— Bloodstained 
earth from place of occurrence not sent to che- 
mical examinee — Effect SC 2263 B 
——S. 300 — Murder case — Conspiracy of 
all witnesses to implicate innocent persons — 


Effect — Duty of court SC 2263 C 
S. 302 — See also 
A Ibid, S. 97 SC 2273 C 
Criminal P. C. (1974), S. 354 (3) 
- $C 2196 A, B 


—=—S. 802 — Sentence — Appellant causing 
only one sword injury to deceased at the insti- 
gation’ of another accused — Other accused 
were either acquitted or awarded the lesser sen- 
tence on conviction under S. 302/149, LP.C. — 
Death sentence awarded to appellant commut- 
ed to one for life imprisonment SC 2197 
——Ss, 802, 84 — Prosecution of several ac- 
cused persons under S. 302 read with S. 34 — 
Conviction. of one alone — Legality 
` SC 2207 A 


——S. 802 — Murder — Sentence of death 


~—+ High Court held was justified in confirming | 


conviction and the death sentence 





SC 2327 A 

—e—§. 804, Part I — See Ibid, S. 97 
SC 2273 C 

PRECEDENT , 
Litigation not inter partes —- Finding in 
such litigation — Value of Kant 217 C 


PRESIDENCY SMALL CAUSE COURTS ACT 
(15 of 1882) 
—r—S. 19, Cl. (h) —+ Suit for specific perform- 
ance of contract — No difficulty in ascertaining 
actual amount that would be payable for non- 
performance of contract — Suit is maintainable 
in the Court of Small Causes Cal 430 B 
——S. 41 — See Ibid, S. 43 SC 2340 
‘—~—Ss. 43 and 41 — Application under S. 41 
against licensee W after expiry of term of 
licence — Rejection of defence that W was a 
tenant -— Introduction of S. 15-A in Bombay 
Rent Act in 1973 during pendency of proceed- 
ings — Effect — Civil Revn. Appla. No. 741 
of 1974, D/- 18-2-1975 (Bom), Reversed 
SC 2340 


PROVINCIAL INSOLVENCY ACT (5 of 1920) 
——S, 28 (2) — See also Civil P. C. (1808), 
S. 47 Pat 321 B 
S. 28 (2) — Retiring Gratuity Rules of Tata 
Tron and Steel Co., R. 6 — Property of insol- 
vent — Gratuity sanctioned but not received 
by employee proren — Cannot be treated 
as property of insolvent Fat 338 


PUNJAB CO-OPERATIVE SOCIETIES ACT 
: (25 of 1961) 
See under Co-operative Societies, 


PUNJAB SECURITY OF LAND TENURES 
ACT (10 of 1953) . ‘i 
See under Tenancy Laws. 


PUNJAB WHEAT DEALERS LICENSING 
AND PRICE CONTROL (FOURTH AMEND- 
MENT) ORDER (1974) 

——~Cl, 1 — See Constitution of India, Arti- 
cle 31° (8) Punj 365 D 





‘and date of 


- Government can tax itself 


_ PUNJAB WHEAT DEALERS ETC; (FOURTH. 


AMENDMENT) ORDER (contd.) i 
——-Cl. 3 — See Essential Commodities Act 


(1955), S. 3 Punj 365 A, C, 
——-Cl. 4 — See Essential Commodities Act 
(1955), S. 3 Punj 865 A 
——Cl], 6 — See Essential Commodities Act 
(1955), S. 3 Punj 865 A 


RAILWAY ESTABLISHMENT CODE 


——Para. 157 — Rules under — Railway Esta- 
blishment Manual Chapters I and IN — Rules 





801 and 324 to 328 newly introduced by Ad-. 


vance Correction slip No. 70 in Chapter III — 
Whether govern right of promotion of Class II 
non-Gazetted servant to Class II Gazetted. post 

. SC 2874 A 


RAILWAYS ACT (9 of 1890) 


——Ss. 77, 140 (c) and 142 — Notice under 
S. 77 — Mere posting of notice on last day of 
limitation not sufficient — It must be so posted 
as to reach the addressee within 6 months. in 


the normal course All 491 
——S. 140 (c) — See Ibid, S. 77 All 491 
—S. 142 — See Ibid, S. 77 All 491 


RAJASTHAN HIGH COURT RULES (1962) 
See under High Court Rules and Orders. 


RAJASTHAN MOTOR VEHICLES RULES 


(1951) i 


-R. 108 (C) — Notice of appeal — Time 
earing mentioned — Appellant re- 
ceiving the notice — Omission to mention place 
of hearing if fatal SC 2833 B 


REPRESENTATION OF THE PEOPLE ACT 
(43 of 1951) 


-—S. 97 — Plea of recrimination under Sec-. 
tion 97 — Nature of — Election petition by 
unsuccessful candidate for composite relief — 
Election for filling some vacancies in State Le- 
gislative Council challen — One successful 
candidate if should e recrirnination against 
another successful candidate - SC 2184 


SALES TAX 
—CENTRAL SALES TAX ACT (74 of 1956) 


——Ss. 2 (b), 6 — Sales of foodgrains and’ fer- 
tilisers by Central Government to States — 
Sales tax, proceeding ‘against Joint Director of 
Food representing Government in such sales 
SC 2322 A 
——Ss. 2 (b), 9 — Dealer — Whether Central 
SC 2322 B 
——S. 2 (b) — Dealer — Business of buying 
and seling — Whether Central Government 
can do | 
——S, 5 — See Constitution of India, Art. 286 





(1) (b) Orissa 194 B (FB) 
<- 5S. 6 — See Ibid, S. 2 (b} SC 2822 A 
——S. 9 — See Ibid, S. 2 SC 2822 B 


—ORISSA SALES TAX ACT (14 of 1947) 


——S. 5 (2) (a) (ii), Proviso — Goods purchas 
ed by “registered dealer from registered -dealers 
upon furnishing declarations in terms of R. 27 
D undertaking to resale the same within the 


State —- Go carried to a Port within the 


State and resold -to foreign buyers — Proviso. 


if attracted Orissa 194 A (FB) 


SC 2822 C 
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SALES TAX (contd). 
—ORISSA SALES TAX RULES (947) 


——R. 27 (2) — See Sales Tax — Orissa Sales 
Tax Act (1947), S. 5 (2) (a) i, Proviso ; 
Orissa 194 A (FB) 


SHOPS AND ESTABLISHMENTS 


—TAMIL NADU SHOPS AND ESTABLISH- 
MENTS ACT (36 of 1947} 

——S. 41 — See Civil P. C. (1808), O. 41, 

R 25 SC 2330 





SPECIFIC RELIEF ACT (47 of 1983) 


ance cannot be paler 


STAMP gents Rs of 1899) 
See under Stamp Du 


STAMP DUTY 
—BOMBAY STAMP. ACT (60 of 1958) 


——-S. 2 (n) and Sch. I, Arts. 5 and 36 (vii) — 
Definition of lease is only: inclusive —- For pur- 
pose of Act lease means an instrument creating 
ease of immovable property Bom 395 B 
——Sch. I, Art, 5 — See Ibid, S. 2 (n) 

Bom 895 B 


——Sch. I, Art. 36 (vii) — See Ibid, S. 2 (n) 
Bom 395 B 


—STAMP ACT (2 of 1899) 


——Pre. — ‘Act to consolidate and amend’ — 
Implication of — Nature of document to be 
determined by provisions of. Act alone. 

All 475 A (SB) 


—S. 2. (5) and Sch. l-A, . Art. 15 — ‘Bond’ 
— Instrument evidencing an agreement ta Te- 
pay loan of Rs. 15 lacs in three equal annual 
instalments oh default clause — Held ta be 
a bond and not agreement — Adjudication of 
Sump Duty under Sch. 1-A, Art. 15 oes ae 


pee 2 (16) and Sch, 1-B, Art. 35 (b) (U. P.) 
— Document creatin a lease of right to col- 
lect tolls on all poo. © coming within munici- 
pal market for one year is a lease chargeable 
to duty under Sch. I-B, Art. 35 (b) 

; All 475 B (SB) 
——Sch. 1-A, Art. 15 — See Ibid, S. 2 (5) 
Cal 416 (SB) 
— See Ibid, 


——Sch. 1-B, Art. 85 (b) (U. P. 
l] 475 B (SB) 


S. 2 (16) 





SUCCESSION ACT (89 of 1925) - 
——S. 63 (c) — Attestation of the Will — At 
-testor declared hostile =y ES tr of will 
can cross-examine Other evidence to 
show proper execution “of will can be relied 
upon All 370 
——S. 68 (c) — Evidence Act (1872), Ss. 68, 
101, 59 — Execution of an unprivileged Will 
— Proof — Onus of propounder 

Gauhati 94 B 


SUCCESSION ACT (contd) . . : 
——S3. a 283 (1) (c) (2), 372, 878 (1), (@ 
b) — te pro gs — Procedure — 
Special tiie to persons interested in pro- 
perty involyed in the will — Not necessary 


Gauhati 94 
aah 283 (1) (c) (2) — See Ibid, S. 276 
Gauhati 94 A 
——S. 372 — See Ibid, S. 276 
Gauhati 94 A 
—-—S. 373 (1) (a) (b) — See Ibid, S. 276 
Gauhati 94 A 


TAMIL. NADU LAND REFORMS (FIXATION 
OF CEILING ON LAND) ACT (58 of 1961) 
See - under Tenancy Laws, 


TAMIL NADU LAND REFORMS (FIXATION 
OF CEILING ON LAND) RULES ara 
See under Tenancy Laws. 


TAMIL NADU Pt ARLES RULES 


a 
——R. 155-A — See Motor Vehicles He AER 
S. 47. (1) 


TAMIL NADU or S ACT (85 of 
See under Panchayats, 


TAMIL NADU SHOPS AND ESTABLISH- 
MENTS ACT (86 of 1947) 
See under Shops and Establishments. 


TENANCY LAWS 
—BIHAR TENANCY ACT (8 of 1885) 


—S. 26-A — See Ibid, S. 48-C 
Pat 349 A 


Ss. 48-C, 48-D and 26-A — Under-raiyat 
— His land cannot be sold in execution pro- 
ceeding Pat 349 A 
—S. 484D — See Ibid, S. 48-C 

Pat 349 A 
——S. 162-A Second Proviso — Under-raiyats’ - 
land — Execution proceeding — Court can 
release. under-raiyat’s jana ‘without deciding 
whether the sale proceeds of the other land 
belonging to the enor dentar is sufficient 
to meet the decre amount Pat 349 B 


—GUJARAT AGRICULTURAL LAND CEIL- 


ING ACT (XXVI of 1961) 
——S. 6 (2) — See Constitution of India, Arti- 
cle 81-A (1) SC 2316 
—HYDERABAD ABOLITION OF INAMS 


AND CASH GRANTS ACT (8 of 1955) 
——S. 2 (1) (j) — ‘Tenant’ — Person satisfying 
ingredients of aleon of tenant as given in 
Hyderved Tenan ct, 1950, is tenant within 

Ci of`S. 2 H (j) — Fact that . Tenancy 
Act did not apply to service inam lands 


is im- 
material Bom 372 A 
—S. 6 (1) (a) — even — Possession en- 
visaged by S. 6 (a) is actual possession 
and not Hah AA possession, Bom 372 B 


“ea LAND REFORMS ACT (10 of 


—-—S. 8 — See me, SC 2361 
——Ss. 107, 8 and 133° — Applicability — 
Suit for possession of property — Lease grant- 
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TENANCY LAWS — KARNATAKA LAND 
REFORMS ACT (contd.) 

ed by local authority — Reference to Tribunal 

under S, 133 cannot made, Civil Revn. 

No. 198} of 19738, D/- 25-6-1974 (Karnataka), 

Reversed SC 2861 


——S. 183 — See Ibid, S. 107 SC 236) 


—KERALA LAND REFORMS ACT (1 of 1964) 


——S. 1 — Part of mortgaged property situate 
inside City Corporation limits — Applicability 
‘of the Act not excluded — Act is validated 
under Art. 81-B of the Constitution 

Ker 181- A (FB) 


——S. 4A (1) (a) — Scope and applicability 
. Ker 181 B (FB) 


——Ss. 81 (a), Cl. (1), 84 and 85 (as amended 
by Act 35 of 1969) — Amendment brought 
about by S. 65 of Amending Act — Not re- 
trospective — Voluntary transfers in cespect of 
Kayal padasakharams between 15-9-63. and 
1-1-1970 — Valid “SC 2863 A 


——S. 84 (as amended by Act 35 of 1969)-—See 
Ibid, S. 81 (a), Cl. (1) (as amended by Act 35 
of 1969) SC 2863 A 


——S. 84 (as amended by Act 17 of'-1972) — 
Applicability — Transfers between 1-1-1970 to 
2-11-1972 SC 2363 B 


—S. 85 (as amended by Act 35 of 1969)—See 
Ibid, S. 81 (a), Cl. (1) (as amended by Act 35 of 
1969) SC 2863 A 


—PUNJAB SECURITY OF LAND TENURES 
ACT (10 of 1953) 


—— $s, 10-A (b), 10-B and 25 — Jurisdiction 
of Civil Court when barred — 1074 Punj LJ 
1, Reversed Punj 341 A 


——S. 10-B — See Ibid, S. 10-A (b) ; 

Punj 341 A 

——S, 25 — See Ibid, S. 10-A ` (b) : 
Punj 341 A 


—TAMIL NADU LAND REFORMS (FIXA- 
TION, OF CEILING ON LAND) ACT (58 
O. 


——S. 10 — Rules under the Act, R. 8 — Ser- 
vice of notice — What. constitutes —. Service 
on trust — Service on managing trustee suffi- 
cient — amas trustee appearing and ob- 
jecting that he had no notice — Objection con- 
sidered frivolous Mad 337 


—TAMIL NADU LAND REFORMS 


(1961) 


——R. 8 — See Tenancy Laws — Tamil Nadu 
Land Reforms (Fixation of Ceiling on Land) 
Act (1961), S. 10 Mad 337 


—TRAVANCORE COCHIN COMPENSATION 
FOR fa IMPROVEMENTS ACT (10 
OF 1956 : 


S. 17 — Compromise decree passed prior 
to Act — Decree prohibiting tenant further im- 
provements — Tenant is debarred from claiming 
compensation under S. 17 — S. 17 has no ap- 
plication — Compromise decree not equivalent 
to contract Mad 839 





(FIXA-" 
TION OF CEILING ON LAND) RULES’ 


TENANCY LAWS (contd.) 
—U. P. ZAMINDARI ABOLITION 
LAND REFORMS ACT (1 of 1951)-. 


—-—S. 176 — See Civil P. C. (1908), S. 96 
All 508 


——Ss. 209, 210 — Acquisition of Sirdari rights 
— Tcespasser when can acquire such rights 
where there are more than one Bhumidhars 

All 510 A 
——S. 210 — See-Ibid, S. 209 All 510 A 


—WEST BENGAL ESTATES ACQUISITION 
ACT (L of 1954) . 


——S. 5 (aa) (as amended by Act 25 of 1957) 
-= See Land Acquisition Act (1894), S. 17 (1) 
Cal 889 A 


———S. 6 (8), Proviso -= Power to revise earlier 


AND 


order made under S. 6 (8) — Requirements of . 


Proviso —- Adjudication if quasi-judicial — 
Right of lessee to be heard Cal 482 
—W. B. LAND REFORMS ACT (10 of 1956) 
——S. 19-B (1) (a) — Constitution of India, 
Sch. VII, List TI, Item 18 — Provision for for- 
feiture of produce in S. 19-B — Not ill oc 
unconstitutional 388 


TRANSFER OF PRISONERS ACT (29 of 1950) 
——S. 3 — See Criminal P. C, (1898), S. 432 
Punj 358 B 


TRANSFER OF PROPERTY ACT (4 of 1882) 
—S. 53-A — See Hindu Law 

Andh Pra 395 
——S. 60 — See also Ibid, S. 76 (a) 

Guj 161 (FB) 
~S. 60 — Right of redemption — Priority 
as between purchaser in prior mortgagee’s suit 
and that in puisne mortgagee’s suit — Determi- 


‘nation . Kant 209 
——Ss. 76 a) and 60 — Applicability — Ur- 
ban Immovable Property — Po do not 
apply Guj 161 (FB} 


——S. 91 — Landlord, if can redeem property 
mortgaged by tenant Bom 898 B 
——S. 105 — See also Stamp Duty — Stamp 
Act (1899), S. 2 (18) All 475 B (SB) 
——S. 105 — Whether agreement created lease 
or licence, — Test indicated 

a= Madh Pra 222 A 


——Ss. 106 and 111 — Civil P. C. (1908), Sec- 
tion 47,—- Compromise decree in ejectment suit 
— Decree held created fresh tenancy and was 
unexecutable — Remedy of landlord was by 
way of fresh suit Madh Pra 222 B 
——S. 111 — See Ibid, S. 106 

Madh Pra 222 B 
——-S. 111 (g) —+ _ Determination of lease by 
forfeiture — Lease-deed providing clause of for- 
feiture in case of alienation — There cannot be 
automatic resumption — Lessor must exercise 
his right to determine the lease Bom 398 A 


—-—S. 116 — Tenant holding over — Tests 
— Statutory tenancies —. Effect of holding over 
All 478 A 


TRAVANCORE COCHIN “COMPENSATION 
FOR TENANTS IMPROVEMENTS ACT (10 
of 1956) 

See under Tenancy Laws. 


7 





TRIPURA STATE, „MUNICIPAL ACT (2 of 
See under, Municipalities, 
U. P. EXCISE ACT (4 of 1910) 


——Ss. 24, 28, 29,-31 — Condition in licence- 


prescribing minimum liquor to be lifted every 
month’ by licencee and in case of default, to 
pay excise duty on unlifted quantity, as com- 
pensation: — Validity of provision Ace compen- 


sation C 2237 A 
LS. 28 — Seė Ibid, S. 24 PTA 
—— S. 29 — -See Ibid, S. 24 SC 2287 A 
——S. 81 — See Ibid, S. 24 SC 2237 A 


u P. Pca NER aS ACT (L of 1904) 

— U. P, Muni- 
5 “184 

All 484 A 
U. P, IATE EDUCATION ACT 
(2 of 1921) 

See under Education. 
U. P. MUNICIPALITIES ACT (2 of 1916) 
See under Municipalities, 
U. P. PANCHAYAT RAJ ACT (26 of 1947) 


See under Panchayats. 


23 — 
cipalities Act E of Toig 
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U. P. (TEMPORARY) CONTROL OF RENT 
AND EVICTION ACT (8 of 1947) 


See under Houses and ‘Rents. 
U. P. URBAN BUILDINGS 


OF LETTING, RENT AND EVICTYO. 
(18 of 1972) 


See under Houses and Rents, 


U. P. ZAMINDARI ABOLITION AND LAND 
REFORMS ACT (1 of 1951) 


See under Tenancy Laws. 


WEST BENGAL ESTATES ABOLITION ACT 
(1 of 1954) 


See under Tenancy Laws. 


WEST BENGAL LAND’ REFORMS ACT (10 
of 1956) 


See under Tenancy , Laws. 


WEST BENGAL. PREMISES TENANCY ACT 
AL ; (12 of 1956) 


Ta under Houses and Rents, 
^ WORDS AND PHRASES 

“But” — See Civil P. C. (1908), 
i Bom 401 


. (REGULATION 
N) ACT 


—— Word 
0.1, R: 8 


LIST OF CASES OVERRULED, REVERSED "AND DISSENTED FROM ETC. 
IN A. I. R. 1976 NOVEMBER - 


Diss, = Dissented from in; Not F. = Not followed in; Over. = Overruled in; 
a Revers. = = Reversed in: 


- SUPREME COURT” 
AIR 1973 PR 2110 = a a 8 SCR: “67 - _ 
Over. 1976 2358, 


ALLAHABAD 


AIR 1949 All ‘382 eee 1949 ALL 
(FB) — Over. eT en B). 

AIR 1966 All 221 = 1986- All LJ 24 (ŒB) — 
Diss. AIR 1976 Andh Pra 


Memoar aeo ON a GR 
Over.- AIR 1976 All 470 C (FB). _ 
AIR 1970 All 876 (Pt. A = 1970 AN LJ 5 

a eae AIR 1 Mad 850. 
(1972) C 


M. W. P. No. Sie ‘of 1971, D/-. 
5-5-1972 (All) — Revers, AIR 1976 SC 
2221 A . z 


-~“ANDHRA PRADESH 
ae Cui. A. No: 45 of 1 


969 and Cri. R 
No. 891 of 1969. nya 81-7-1970 (Andh 
Pra) — Revers, AIR 1976 SC 2207 B. 


(1975) Ci 


Andhra Pradesh contd.) 
E r evers. AIR 1976 
_Andh Pra 3 
“BOMBAY 


AIR 1926 Bom 389 = ILR 50 B 2 
AT 1976 Andh Pra 395. E E 
vil Revo. Appln. No. 741 of 1974, 
D/- 182-105 (Bom) — Reverse AIR 1976. - 
CALCUTTA - 
(1918) 17 Cal ` WN 807 — , Over. AIR 1976 
Gal 418 5 (FB). 
(998) 42 Cal WN 72 — Over, AIR 1976 Cal 
Pee ee ee No. 24 of 1967, I D/- 27-4-1967 


(Cal) 1976 SC 2225 A, B. 
aoe l l Cal LJ 667 e67 = T 3 Cal HC (WN) 
“AIR 1 6. Cal 427, 


DELHI - 
asra Eb writ No. 690 of ‘1972, De 11-5- 
(Delhi) — Revers. AIR 1976 SC 
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GAUHATI 
(1971) Criminal “Appeal Case No. 2 of Ke 
D/- 11-3-1971 (Manipur) — Revers. 
1976 SC 2191. 
KARNATAKA 


(1874) Civil Revn. No. 1881 of 1973, He oo 
Be (Kant) — Revers. AIR 


KERALA 


1962 Ker LT 267 = 1962 Ker ER. 1118 = 
: Over. AIR 1976 Ker 133 


MADHYA PRADESH 
ATR 1007 Midh Pra 252 = r a ae 


AIR 1976 Punj 358 
MADRAS 
` (1971) W. P. na Bis of 1971, D/- 3-8-1971 
(Mad) — AIR 1976 SC 2202. 
AIR 1973 Mad ai pt B) = Or) 1 Mad 
LJ 128 —- Over. AIR 1976 Mad 350; 


PATNA | 
1963 BLJR 90 — Not F. AIR 1976 Pat 940°A. 


(1971) Cri. App. Nos. 479 and 483 of 1968, 
D/- 30-4-1971 (Pat) — Revers, AIR 1976 
SC 2263 A. 


PUNJAB | 
AIR 1970 Punj 872 = 1970 tah IC 1129 (FB) 
— Diss. AIR 1976 Delhi 302. 
AIR 1971 Punj 323 = ILR KE 1 Punj 158 
Diss. } AIR 1976 875. 


AIR 1972 ioe 117 = Rae 1 Sar LR 688 


— 1976 Delhi 30 
(1972) E CON No. aN of ae Ble 18-10- 
aye (Punj) — Revers, AIR Punj 


A978) o Ca. Appeal No, 731 of 1971, 7 80-7- 
(Pun uni) — Revers. AIR 1976 SC 
- 3304 B, C 
1974 Punj LJ 1 — Rovers AIR 1976 Punj 
341 A, B. 
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AIR 1976 Madras 
AIR 


Other Journals 


341 89 Mad L W 788 
848 (1978) 1 Mad 
LJ178 
B50 . 89 Mad L W 880 
860 89 Mad L W 272 
(1976) 1 Mad 
LJ 414 
867 89 Mad. L W 398 
(1976) 2 Mad 
. Ld 183 
868 89 Mad L W 867 


(1978) 2 Mad 
LJ 102 


AIR 1976 Orissa 


AIR Other Journals 
194F B42 Out L T 888 


201 1975 ACJ 498° 
41 Out L T 1190 
203 41 Out DT 1175 


205 


AIR 1976 Patna 


ATR Other Journals 


AIR 1976 Patna 


AIR 


{888 


840 
842 


845 


849 
852 


Other Journals 
1s76 BBOT 
(Ho) 163 
19768 B BO J 201 
1976 BBOJ 
(HO) 166 
1976 BBO0J 
(HO) 264 


AIR 1976 Punjab 


AIR 


889 . 


B41 
845 


Other Journals 


78 Pon L R 887 
1978 Rev L R 457 
1976 Pun L J 802 
1976 Pun L R 584 
1976 Oar L J 

(Oiv) 455 - 
78 Pun L'R 789 


77 Pun L B 447 
ILR (1976) 2 
Punjab 385 


ILR (1878) 2 
Punjab 174 








887 89MadLWi7l (s21 1975B8B078s04 | AIR 1976 Rajastham 
AIR Other Journala |g39 89Mad L W119 |823 1976 Pat L J R 401 |AIR Other Journals : 
209 (1976) 1 Kant (1976) 2 Mad 882 sn 289 1976 WLN 97 
LJ il4 LJ 64 |884 1976 Pat L JR 869 1976 Baj L W 220 
NARA NATE LA, OEE 
ANA. I. R PUBLICATION 


Fifteen Years’ Digest 
-1951-1965 


(Civil, Criminal & Revenue ) 
(In 14 Volumes) 


Te make The Digest cover the entire post-Constitution period up to end 
of 1966, cases of 1950 have been included in it. 


-A masterpiece of Consolidation % A monumental work 
in A. I. R. tradition. 


A 


“MUST BUY” 


FOR EVERY LAWYER 


A key to the vast mass of case law of the post-Constitution 
pericd, incorporating all the special features of 
Digests published by 


ALL INDIA REPORTER LTD, 
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JUST OUT . . JUST OUT 
| ` DeSouza’s ee 
FORMS AND PRECEDENTS OF CONVEYANCING © 


Tenth Edition 1976 Cassbound Rs. 35.00 ` 


Paperback Rs. 20.00 


The present edition of the book is a complete and meticulous revision of the entire 
subject of conveyancing. Each chapter of the book has been thoroughly rewritten by in- 
-troductory observation, incorporation of substantive. law relating to different aspects of the 
subject and also new forms and precedents. The old, antiquated and unnecessary words, 
cope none and forms have been done away with and those have been replaced by modern 
` substitutes. The origin and history of some of the deeds is a novel feature of the edition, 
It contains precedent of virtually every kind of non-litigious form which provides a valuable 
guidance to lawyers for actual use in practice. i 

The great value of the book lies in the fact that within the covers of the single volume 
are to be found all the more usual forms on.matters coming within the routine of daily 
practice. The lawyers as well as students will find this latest edition most useful. - : 


‘Ganguly’s 
CRIMINAL COURT PRACTICE & PROCEDURE - 


Sixth Edition 1976 f Casebound Rs. 60.00 
Paperback Rs. 80.00 


; Hailed as a standard book since its first publication in 1937, it deals with all recent 
developments in criminal matters, This book contains important case laws bearing on the 
subject ‘often required’ for’ reference in daily practice. The latest (6th) edition was delved 
in publication because the new Code of Criminal Procedure was kept pending on the anvil of 
Parliament for a long time, 2% : Ab ote hs 
The aim of this new edition is to give the legal profession a reliable guide on criminal 
practice, The law has been explained in a practical way for the benefit of criminal lawyers. 
` For convenience Chapters on Medico-Legal Jurisprudence, Cross-Examination, etc., have been 
retained after revision. - 
The Contents and Subject Index have been so arranged that the required topic can be 
spotted out without much difficulty. , i 


= Mitra’s i 
LEGAL AND COMMERCIAL DICTIONARY. 


Second Edition 1976 Casebound Rs. 48.00 
' Paperback Rs. 20.00 


-_, First of its kind in India and unique in the legal and commercial feld, Mitra’s Legal and 
Commercial dictionary has been acclaimed as the most valuable piece of work specially for 
` men of legal profession. With a view that nomography has failed to catch up with technology 
of the modern age, this has made necessary for lexicography and judicial interpretation to fill 
in the gap in law. The present work is, therefore, a triple alliance in this respect, namely, 


compendium of nomography, lexicography and judicial interpretation. Words and Phrases’ 


— Indian, English, Latin, glossary, legal’ maxims—have been treated exhaustively in an 
alphabetical order. mae: i 

To understand the modern age clearly and vividly in legally-defined words and 
. Phrases, the book provides an essential food for all concerned. 





54, Ganesh Chunder Avenue, . and 


oh Eastern Law House Private Ltd. Publishers 
“CALCUTTA 700013 a Booksellers 
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Tripathi’s Current Publications 


AGRAWALA, R., K. (Mrs.): Matrimonial Remedies Under Hindu Law. 
AGRAWALA, S. K.: Aircraft Hijacking & International Law. 

AGRAWALA, S. K.: (Ed.) Legal Education in India, Problems & Perspectives. 
BAKSHI, P. M.: Introduction to Legislative Drafting, 2nd Edn. 

BENTHAM: Theory of Legislation. 

CHAWLA, A. K.: Constitutional Study of Sales Tax Legislation in India 
CHOPRA, D. S,: Law Relating to Provident Funds. 

DESAI, K.: (Mrs.): Indian Law of Marriage & Divorce, 2nd Edn, 
DHAGAMWAR, V. (Kum.). Law, Power & Justice. 

GAUR, K. D.: Criminal Law ; Cases & Materials. 

GUPTE, S. V.: Hindu Law of Marriage, 2nd Edn. 

GUPTE, S. V.: Hindu Law of Succession, 2nd Edn. 

GUPTE, S. V.; Hindu Law of Adoption, Maintenance, Minority & Guardianship. 
INDIAN LAW INSTITUTE: Services under the State. ~ 


Contractual Remedies in Asian Countries. 
Constitutional. Developments since Independence. 


JHA, G.: Judicial Review of Legislative Acts. 

KABLY & MARKANDEYA : The Customs Act, 1962. ; E 
KANGA & PALKHIVALA: Law and practice of Income tax, 7th Edn. 2 Vols. 
KARMALI, A. E.: International Commercial Arbitration. 

KATJU, M.: Domestic Enquiry. : 

KOTHARI, G. M.: Standing Orders. ` 

KOTHARI, G, M.: Labour Demands & Their Adjudications, Vol. I. 
MAHESH CHANDRA: Industrial Jurisprudence, 

MAHESH CHANDRA: Gratuity Law in India, 

MAHESH CHANDRA: Commentary on Payment of Wages Act, 1968. 
MAHMOOD, T.: An Indian Civil Code & Islamic Law. 

MAHMOOD, T.: (Ed.): Family Law & Social Change (Fyzee Comm. Vol.) 
MAJMUNDAR, P.: An Anatomy of Peaceful Industrial Relations. 
MAXWELL’'S: Interpretation of Statutes, 1969 Reprinted. 

MERCHANT, B. B.: Monopoly Laws. A comparative Study : India & U. S. A. 
MERILLAT, H. C. L.: Land and Constitution in India. 

MULLA, D. F.: Principles of Hindu Law, 14th Edn. 

MULLA, D. F.: Transfer of Property Act, 5th Edn. by A. Setalwad. 
MULLA, D. F.: Indian Registration Act. 8th Edn. by A. K. Sarkar. 
MULLA, D. F.: Civil Procedure Code, 10th Edn. 

NANAVATI & NANAVATI: Estate Duty Act, 3rd Edn, 

PACHAURI, P, S.: Law of Parliamentary Privileges in U. K. & India. 
PANDIA, R, H.: Principles of Mercantile Law, 8th Edn. 

POLLOCK & MULLA: Indian Contract & Specific Relief Acts, 9th Edn, 
RAINA, K. N. (Ed.): Sapru’s " Responsa ”, Selected Legal Opinions. 
RAMAMOORTHY, R.: Law of Malicious Prosecution & Defamation. 
RAMASWAMY IYER, Law of Torts, 7th Edn, 

RAO & RAO: Criminal Trial, 3rd Edn, 1973 with Suppl. 

SATHE, S. P,: Administrative Law, 3nd Edn, ` 

SEERVAI, H. M.: Constitutional Law of India, 2nd Edn. in 2 Vols. 
‘SHAH, J. H. (Mrs.): Studies in Criminology ; Probation Services in India. 
SHARMA, B. R.: Fire-arms in Criminal Investigation & Trials, 

SHARMA, O. P.: Milita Law in India. 

SHAVAKSHA, K. S. İnan Trade & Merchandise Marks Act, 2nd Edn. 
SINGHVI, L. M. (Ea): gaw & Poverty Cases & Materials. 


SOONAVALA, £ ? Supem Court on Criminal Law, 2 Vols. 2nd Edn. 
SORABJEE, S. Law Press Censorship in India. 
SWARUP, J.: Human Rights & Fundamental Freedoms (T. L. L.). 


TRIPATHI, P. K.: Spotlights on Constitutional Interpretation, 
“VARMA, B. R,: Law of Contempt in India, 


N. M. TRIPATHI PRIVATE LTD., 
164, Samaldas Gandh] Marg, BOMBAY.2. 
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Vol. 2 (Secs. 60 to 181)- Now available 


Chaturvedi & Pithisaria’s As amended 
i up to the 

| Fin Act, 

Income Tax Law isa ~ 


SECOND EDITION 1976 IN 4 VOLUMES. 


CHATURVEDI & PrrarsantA hag earned judicial approval. The first edition was 
exhausted within a span of only three months. Since then, there had been persistent and 
numerous enquiries from all quarters. Since the Taxation Laws (Amendment) Bill, 1973, was 
on the legislative anvil for about two years, the second edition had to await its passage. This 
having been passed on 7 August 1975, the work was immediately taken up in hand. 


In its first edition, CHATURVEDI & Prramanrta comprised 3,350 pages. Tha second 
edition is estimated to contain between 4,500 to 4,800 pages. It has, therefore, been decided that 
the work should consist of four volumes, each having over 1,000 pages. 


Vol. 1 became out of print within a month of the date of publication. The same is under 
reprint, also incorporating the amendments made by the Finance Act, 1976. 


Those who have already purchased vol. 1 will receive free of cost along with vol. 2 
(secs. 60 to 181) & supplement containing the amendments made by the Finance Ack, 1976, to 
secs. 1 to 69. These may be pasted at proper places in the volume itself. Vol. 3 is under print 
and expected to be released shortly. 


THE ORIGINAL ARRANGEMENT in vol. 1 has been scrupulously maintained in vol. 2. 


THE TEXT of the law has been amended up-to-date. This includes the amendments effected 
by the Taxation Laws (Amendment) Act, 1976, and the Finance Act, 1976. Footnotes 
indicate the date from which a particular amendment has come into force. ; 


THE CHANGE IN LAW brought about by each amendment has been explained in simple 
language. Wherever found, the departmental circulars explaining such changes have 
been fully extracted. 


ANNOTATIONS embrace all the case laws on the point, right up to L T. R. Vol. 103. 


CASE LAW indicates also the year and the name of the Court deciding it. Oases from 
Income Tax Reports, Taxation Law Reports, Taxation and other law reports have 
been given. 


DEPARTMENTAL CIRCULARS have been set at appropriate places in the annotation portion 
indicating the departmental view on the import of the text. 








pli Eastern Law House Private Ltd. Publishers 
54, Ganesh Chunder Avenue By Ger ae and 
ae? sS EA G aa 


CALCUTTA 700013 TR E Booksellers 





22 All India Reporter, 1976 November 


Phone: 3441 : ©- Grams: Document Houses, SIMLA-3 
7 ( A. L F. D. INVESTIGATION BUREAU ) 1980-19768, 
FULLY EQUIPPED with MODERN LABORATORY & LIBRARY, 
for DETECTING FORGERIES in IMPORTANT cases in any Language. 
‘Wills, Partnerships, Agreements, Deeds, Pronotes, oto. 


Refer to; SENIOR CONSLTS. 


SCIENTIFICALLY FORENSIC OPINION UPHELD by JUDGES 
of the SUPREME COURT of INDIA. 


on Ewamination of Questioned Documents, Inks £ Paper Analysis € Ballistic Ewpertu 
Dr. BAWA R. SINGH, Ph D, Gold Medallist, 


(Great Britain), etc. F.R. M. 8., M. R.P. 8. 
wiih NO EQUIVALENT & NOTHING PARALLEL 
More than 46 (Forty-six) Years’ Successful Experience 


QUESTIONED DOCUMENT EXAMINER'S HOUSE, SIM LA- 3. 





For disputed writings, signatures, inks, thumb imprints and firearms, 


Consult : P. R. MAHANT, B.A. (Pb.) C.S.F.I. (Lausanne) 
GOVERNMENT EXAMINER OF QUESTIONED DOCUMENTS 


( Trained and qualified in ACh 
‘The only Document. Examiner in India, who has received practical training in the 
examination of documents at a Government Institute’ in: Europe. 


45 yeare’ enpertence, Bs oat P 
| Head Office : — Bungalow 1 ‘MALKAGANJ, DELHI, _ (Phone. 227864) 
_ Branch Office | | Lohari Naka, (Opp. Gurdwara) KHANDWA (M. P.). -- 


_ For HANDWRITING, FIREARMS ¢& FINGERPRINT Opinion and Evidences. 
j SIARAM GUPTA, B.8c., F.A.F.8.0., LP.g. (Retd.) 
eae of Police, Scientific Section, C.I.D., cum Director-in-charge, Forensic Science Laboratory, U.P 
(Chief Govt. Handwriting pat since 1950, Chief Govt. Firearms Expert since 1947 and 
Chief Govt, Fingerprint Expert since 1947). 
Lecturer in Forensic Science, National Polise Academy, Institute of Criminology & Forensic 
Sciences, M.H.A., Lucknow University, ete, 
Author of Research Papers on Handwriting, Firearms and Fingerprints, 
Fellow of Indian Academy of Forensic Sciences, 
Address — A-2, Vigyanpuri, (Behind C. I. D. Office), Mahanagar, LUCKNOW — 22.6006 
Phone ~81551.; Gram — OPINION LUCKNOW 








JUST PUBLISHED 
Monir: Principles and Digest of the Law of Evidence ; ' 
5th Edition 1975 (Sections 1 to 31) Volume I Rs. 50°00 


Volumes II and III In the Press 
OM PRAKASH AGARWALA: Compulsory Acquisition of Land in India, 
Fourth 1974 Edition Rs. 70°00 


MALHOTRA: Dismissal, Discharge, Termination of Service and Punishment 
with Model Forms, 5th 1976 Edition Rs. 48°00 


s 
Justice MALIK: The Art of a. Lawyer Second 1974 Edition. Rs. 40'00 
HARGOPAL: The Indian Draftsman (Book on Legal Drafting) Third 1976 Edn, Rs. 55°00 
Rs 
Rs 


Supe wb ; 


ROY : All India Services Manual, 1972 Edn. . 40°00 
KHANNA : Law of Court-Fees and Suits Valuation in India, 5th Edn. 1970, . 38000 


THE UNIVERSITY BOOK AGENCY 
ELGIN ROAD, POST BOX 63, ALLAHABAD 211001 
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Quality a8 a 
l DOCUMENT EXAMINER 


for a BETTER Future, STATUS & SUCCESSFUL CAREER OF SECURITY 
. VERY VALUABLE GENERAL TRAINING COURSE at 


COLLEGE OF DOCUMENTS SPECIALISTS 
(Established : 1930) 
Rastarted after partition of the Country 


Prospectus for Postage stamps of only ninety-five paige, . 
QUESTIONED DOCUMENT EXAMINER'S HOUSE, SIMLA-:3;, - 








DISPUTED DOCUMENTS? Phons: 565485 
Consult: Mie X, MEHTA, Examiner: Quesiionsd Dooumenisi 
15-A/33. Western Extension Ares, Ajmal Khan Road, Karol Bagh, NEW DELHI- $. 
Author of : . IDENTIFICATION OF HANDWRITING & CROSS-EXAMINATION OF EXPERTS. 


enlarged & revised edition. Price Ra. 32-50 
Pecan OF THUMB IMPRESSIONS & OROSS-BXAMINATION ~ OF 
FINGER PRINT EXPERTS, 2nd Edition, Price Ba, 15-00 


The Supreme Court & almost all the High Courts have purchased the books for Judges’ Library, 
Various Courts throughout India send original documents to M, K, MEHTA for opinion, 





Grams: 'EXPERL’ JAIPUR : Phones (Office & Residence) : 72185 
Please refer your disputed documents to internationally known expert} 


Prof. B. B. Kashyap 


B, A, (Hons.) LL.B. (Delhi), M. I. A. I. (U.S.A.) F.R.M.S. (England) 

GOVT. & COURT CONSULTANT, HANDWRITING & FINGERPRINT EXPERT 
(Examiner of Questioned Doouments of 32 years’ international experience) 
Hony. Prof., French Association of Technical Examiners of Questioned Documents in Paris 
REPORTS USUALLY SENT WITHIN A WEEK (EVEN WITHIN 24 HOURS) 
Work appreciated by Hon'ble Judges of Supreme Court of India & several Indian High Courts 
Consulted in several cases by Govt. of India, Ministry of Home Affairs S. P, E. Govt. of 
Rajasthan, Anti-corruption Department of North Rly., U. P, C. 1. D. and Delhi Police etc. 
Various Courts from all over India regularly send documents for opinion, 


Address: CHITRANJAN MARG, C-SCHEME, JAIPUR-4 (Rajasthan) 








TELEPHONE: 23113 ` . TELEGRAMS: “EXPERT, NAGPUR” 
For Expert Opinion & Evidence 


C. T BHANAGAY. 


TRAINED IN ENGLAND F A, F.5o, , B.A.{LL.B., F.E.4.8. (LONDON) 


Government Consultant For Questioned Documents 
HANDWRITING, FINGER-PRINTS AND: BALLISTICS EXPERT AND CRIMINOLOGIST 


“Ramdaspeth, NAGPUR - 10. 


c 
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Prone No.: 38432 ‘Telegrams: ‘Documents’ 


CONSULT Nagpur. 


SENIORMOST GOVT. EXPERT 
RA, B. DIXIT, wa. wes. 


Govt. Reaminer of Questioned Documsnte M, P, 
CAN SEND PHOTOGRAPHER 


Near Mecosabagh High School, 
NAGPUR-4, 





‘A. T. BHANAGAY, 
BAI B.8G,) LL.B, BELAY 
-“Buaminer of Questioned Documents 


(Formerly a Govt. Examiner of Questioned 
Oncuments in Bombay State for over 12 years) 


369-A, Gandhinagar L. A. D, College Square 


North Ambazeri Roadı NAGPUR. 





“Forensic Science Laboratory Phons: 8741 


Haqlqat Nagar—SAHARANPUR. U, P, Under- 
takes Comparison of disputed Finger-Prints & 
Writings, Ascertains age of Ink-Type-Writing 
Machine | Range & Direction of a shot: Use of g 


particular weapon, Courts & parties from India & 
abroad send origina) documents,” 
Directors + 


A. 8 NANDA, M.A. K, 8, NANDA, B.A, 





Consuls 


G. 8. PRAKASA RAO 
Handwriting ¢ Finger Print Experi 
34, Madhava Nagar, NAGPUE-}0, 
Knows Indian scripts — Devanagari 
Polugu: Tamil; Kannada, Urdu & 
Others. Fees reasonable. 








FORGERY DETEOTION BUREAU 


PARMESHWAR DAYAL & 
ANIL KUMAR MATHOR, 
Eeaminers of Questioned Documents 

- Medows House, Medows St, Fort, 
BOMBAY 400023 Phone Office 274191 
Resi: 1/5 E. M. Estate, Juno, of S. V. Rd. 
& 30th Rd:, near Bandra Talkies, Bandra, 
BOMBAY 400050 Phones — 583785 





Grams ‘ DOCUMENTS’ 
INDORE -8. 


Phone: 6853 
OONSULT 


0. T. SARWATE, pa. LBi FARMS, 


Consultant to 
MADHYA PRADESH & RAJASTHAN 


For Disputed Documents, Finger-Prints 
d Pire-Arms 


Can send Photographer 


15, Yeshwant Colony, INDORE-3. (M. P.) 











Pho Offs: 271804 
{ Rsi. ; 44128) 


T, J. GAJJAR H, T, GAJJAR 
GAJJAR & GAJJAR 
Handwriting Heperts 
Examiner ‘Press Building 
35, ‘Dalal Street, BOMBAY.-4, 










Refer your problems of Handwriting—Finger- 
prints requiring Lego-scientiflo accurate 


solutions == Phong : 2680 
To, 6. BESHAGIRI RAO, B. ås Bln 


HANDWRITING & FINGHRPRINT HXPHRT 
8/237 Ilrd. Road, ANANTAPUR-2, (Andh-Frso}, 


CROSS-EXAMINATION OF EXPERTS, 
PREPARATION OF NOTES FOR CROSS. 
EXAMINATION OF EXPERTS, undertaker 


‘FOR DISPUTED DOCUMENTS AND . 


“FINGER PRINT CASES” 


“Consult: "T P. PATIL, B.A. LL.B, 


(Trained in England) . 
DOCUMENT HXAMINER 
Jatharpeth Road, AKOLA (M, 8.) 
Bombay Of fios Address '— Srd floor, 43, Veer 
` Nariman Road, Fort, Bombay—L, 
Akola : Phone 839 Bombay Phone ; 252646 








Phons No. 38562 


nis, Typa, or anything about 
Document stos’ NSULT 


H. L. BADHWAR 


Bor Pinger- 
E Cont 


EXAMINER OF QUESTIONED DOCUMENTS, 


31 Sir Hukamchand Bhawan, Rasia Road 
(near Janta Hotel ) INDORE (M. P.) 


Consulted by Govt, Daptis.— Experience ovar 37 yrs, 











Telephons : 23113 Telegram: “Expert-Nagpur”. 


For Identification of Handwriting . 
: & Finger Prints. 


Constalt : 
Wg. Cdr. M. B. ATHALE (Retd). 
Handwriting and Finger Print Hepert. 
“Swagat”, Bhanagay’s Bungalow, 
Ramdas Peth, NAGPUR.10. 








Grams: FORGERFOE Phone: 412182 
FFORGERFOE OFFICE, MADRAS. 

K. S. PRASAD, B.4. 
Handwriting, Document & Fingerprint Expert, 
Notes for cross-examination on any Expert’s 
opinion and tor arguments, 

Addresa: 3, III Main Road, Gandhinagar, 

'  Adyar—Madras—600020, 
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8. Appeal and revision. 


The High Oourt may exercise, so fer as 
they may ba applicable, ail the powers oon- 
ferred by Ohapters XXIX and XXX of the 
Uode on a High Oourt, as if a Special Court 
ia a Court of Session trying cases within the 
ties limits of the jurisdiction of the High 

ourt, 


9. Overriding effect of Act. 


(1) The provisions of this Aot shall have 
effect notwithstanding anything contained in 
hə QOode or any other law, but save 
eas expressly provided in thig Aot the 
provisions of the Oode shall in so far as 
they are not Imconsistent with the provisions 
of this Acti avply to the proceedings 
‘before a Special Court; and for the pur. 
poses of the said provisions of the Ooda, tha 
Special Court shall bo deemed to be a Court 
of Segsion and the person conducting a pro- 
secution before a Special Court shall be 
deemed to ba a public proseautor. - 


(2) In particular and without prejudice to 
the generality of the provisions contained in 
aub-geation (1), the provisions of sections 326 
and 475 of the Code shall, so far as may be, 
apply to the proceedings before a Special 
Oourt; and for this purpose references in those 
provisions to a Magistrate. shall be construed 
as references to the Special Court. 


10. Saving. 


(1) Nothing in this Act shall affect the 
jurisdiction exercisable by, or the procedure 
applicable to, any court or other authority 
under any law relating to the Naval, Military 
or Air Forces ox any other armed forces of 
‘the Union. 


(2) For the removal of doubts, it is hereby 
‘declared that for the purposes of any such 
Jaw as is referred to in sub-section (1), a 


Special Court shall be deemed to be & court 


of- ordinary criminal juatice, 
THE SOHEDULE 
[ See gestion 2(d) J 


1. Offences under the following provisions 
-of the Indian Penal Code:— 
Section 120B; 


Sections 143 to 145, 147, 148, ii to 1557 


157, 158 and 160; 
Sections 182, 183, 186 to 190; 
Beotiony 193 to 195, 199, 201 to 203; 211 
+o 214, 216, 164 and 225; 
Sections 295 to 298; 


Sections 302, 303, 304, 307, 308, 323 


fo 336, 341 to, 348, 352 to 358, 363 to 369 


and 376: 
1976 Acts 17. 


The High Court at Patna eto, Act, 1976 


fAct 57] 257 


Sections 379, 380, 382, 384 to 387, 392 
to 399, 402, 411, 412, 426, 427, 431, 435, 
436, 440, 447 to 462; ~ 

Sections 504 to 506 and 609." ` 

2. Offences under the following provisions 
of the Arms Act, 1959:— 

Sestions 25 to 30. 

3. Offences undar tha following provisions 
of the Indian Explosives Act, 1884:— 

Sections 6(3) and 8(2). 


THE HIGH COURT AT PATNA 
(ESTABLISHMENT OF 
A PERMANENT BENCH AT 
RANCHI) ACT, 1976 


(Act No. 57 of 1976)+ 
[8th April, 1976] 


An Act to provide for the establishment 
of a permanent bench of the High 
Court at Patna at Ranchi. 


Ba it enacted by Parliamant in tha Twenty- 
sayonth Year of the Republic of India ag 
follows :— . 


1. Short title. 


- This Ack may ba called THE HIGH COURT 
AT PATNA (ESTABLISHMENT OF A PER. 
MANENT BENOH AT RANOHD) AOT, 1976. 


2. Establishment of a permanent bench 
of High Court at Patna at Ranchi. ` 


Thare shall be established a permanent 
bench of the High Oourt at Patna st Ranchi, 
and such Judges of the High Court at Patna, 
being not legs than three in number, as the 
Ohisf Justice of that High Court may, from 
time to time, nominate, shall sit at Ranchi in 
order to exercise the jurisdiction and power _ 
for the time being vested in that High Court 
in respect. of cases arising in the distriots of 
Hazaribagh, Giridih, Dhanbad: Ranchi, Pala- 
mau and Singhbhum : 

Provided that the Ohief Justice of. that 
High Oourt may, in his discretion, order that 
any casa or class of oases arising in any euch 
district shall be beard at Patna. ee 





[t]. Received the assent of the. President on 
8-4-1976, Act published in Gas of India, 
8-4-1976, Part II-B. 1, Ext., p. 491. 


For Statement of Objects and Reasons see Gaz. of 
India, 6-2-1976, Part II-B. 2, Ext, p. 803. 
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THE DEPARTMENTALISATION OF 
UNION ACCOUNTS (TRANSFER 
OF PERSONNEL) ACT, 1976 
(Act No. 59 of 1976)* 

[8th April, 1976] 
An Act to provide for the transfer of 
officers serving in the Indian Audit 
and Accounts Department to any 
Ministry, Department or office of the 
Central Government for facilitating the 
efficient discherge by such Ministry, 
Department or office of the responsi- 
bility in connection with compilirg the 
accounts thereof. 
Bu it enacted by Parliament.in the Twenty- 


seventh Year of the Republic of India as 


follows :— 
1. Short title and commencement. 

(1) This Act may be called THE DEPART. 
MENTALISATION OF UNION ACCOUNTS 
(TRANSFER OF PERSONNEL) AOT, 1976. 

‘ (2) It shall be deemed to have come into 
force on the 1st day of March, 1976. 


2. Transfer of officers and employees of 
the Indian Audit and Accounts De- 
partment. - : f 

-(1) Where the President has by order 


-` under the firet proviso to sub.section (1) of 


section 10 of the Comptroller and Auditor. 
General's (Duties, Powers and Conditions 
of Service) Act, 1971, provided for reliev. 
ing, with effect from’ any date (hereinafter 
referred to as the prescribed date), the 
Comptroller and Anditor.General from the 
responsibility for compiling eny accounts of 
the Union or of any services or departments 
of the Union.as may be specified in such 
order, then, subject to the provisions of this 
Act, it shall be lawful for the Contral Govern. 
‘ment, on the advice of a Committee esta- 
blished under sub-section (2), to transfer, by 
order and with effect from guch date or dates 
(which may be either retrospective to any date 
not earlier than the prescribed date or pros. 
pective) as may be specified in the order, to 
any Ministry or ‘Department of the Central 
Government or any of its attached or eub- 
ordinate officers, any of the officers or em. 
ployees serving in the Indian Audit and 


. Accounts Department, for the purpose of 


faollitating the efficient discharge by such 


- Ministry, Department or office of the responsi. 


bility of compiling such acsounts : 


Provided that no order under this sub. ` 


[*] Reseived the assent of the President on 
8-4-1978. Aot published in Gas, of India, 
8.4.1976, Part II-S. 1, Ext., p. 497, T? 

"For Statement of Objests and Reasons, See Gaz., 


- of India, 28-8-1978, Part II-8. 2, Bxt,, p, 725, 
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section shall be made in relation to any suek 
officer or employee serving in the Indian Audit 
and Accounts Department who has, in respect 
of the proposal made on the advice of the 
Committee to transfer such officer or employee 
under this sub-section, intimated, within such 
time as may be specified in this behalf his un- 
willingness to be go transferred, unless the 
Central Government is of opinion that it is 
necessary in the public interest to tranafer- 
such. officer or employee aa aforesaid: 


Provided further that nothing in tbis sub- © 


section shall affect the right of any such officer 
or employes to resign or retire from service 
in accordance with the rules applicable to him 
in the Indian Audit and Accounts Department. 
(2) The Oentral Government may, by order, 
establish one or more Advisory Committees 
consisting of such number of members as ib 
thinks fit for the purpose of assisting it in re- 
gard to the transfer of officers and employees 
under sub-section (1). SpA 
(3) An officer or other employee trans- 
ferred to any Minisiry, Department or office 
of the Central Government by an order made 
under sub.gection (1) shall, on and from the 
data of transfer, cease to be an officer or em- 
ployee in the Indian Audit and Accounta De- 
partment and shall, subject to the provisions 
of sub.section (4) and of any law or ruleg 


made under Ohapter I of Part XIV of the. 


Constitution, hold offee in such - Ministry, 
Department or office with such designation as 
the Central Government may specify. 

- (4) Every officer or employes transferred 
under sub-section (1) shall be entitled to be- 
appointed to a post carrying & scale of pay not 
legs favourable than that of the post which he 
held immediately before the date of suck: 
transfer and in the game capacity (whether- 
substantive or officiating) in which he held 
the post last mentioned : 

Provided thet if immediately before the 
date of such transfer any such officer or em- 
ployee is officiating in a highter post in the 
Indian Andit and Accounts Department. either 
in a leave vacancy or in any other vacancy of 
a specified duration, his pay, on transfer, shal} 
be protected for the unexpired period of such 
vacancy. a 
3. Repeal and saving. 


(1) The Deparimentalisation of Union Ace 
counts (Transfer of Personnel) Ordinances 


_ 1976; is hereby repealed, 


-(2) Notwithstanding such repeal, anything 


‘done: or any action taken under the said Ordi. 


nance shall be deemed to have been done or 
taken under the corresponding provisions of 
this Act. 
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THE NATIONAL LIBRARY. OF 
INDIA ACT, 1976 


(ACT No, 78 of 1976)* 
l [14th July, 4978] 


An Ast to provide for the administration 
of the National Library and certain 
other connected matters, 


Ba it enacted by Parliament in the Twenty. 
seventh Year of the ae of India ag 
follows :— 


OHAPTER I 
PRELIMINARY 


4. Short titia and commencement. 


(1) This Act may be called THE NATIONAL 
LIBRARY OF INDIA AOT, 1976. 


(8) It shall come into force on such date ag 
the Central Goyernment may, by notification 
in the Official Gazette, appoint.: 


2. Definitions. 


In this Act. unless the context t otherwise 
requires,— 


(a) ‘'Board’? means the Board established 
under section 3; 


(b) '‘Ohairmen” means the Ohairman cf 
the Board; 


(c) “Fund” means the Fund roferred to in 
section 23;. 

(a) “Library” means the institution located 
at Calontta and known at the commencement 
of the Constitution ag the National Library; - 


(o) '‘member’’ means a member of the 
Board and includes the Chairman; 


(f£) “prescribed” means prescribed by rules 
made under. this Act. 


[*] Received the assent of the President on 11-8-1978, 
` Aot published in Gaz, of India: li. 8-1976, 
Part II-S, 1, Ext, p. 791, 
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OHAPTER II 


Tan NATIONAL LIBRARY BOARD 


3. Establishment and incorporation of 
Board. 


(1) With effess from such date ai the 
Oentral Government may, by notification in 
the Official Gazette, appoint, there ghall be 
established for the purposes of this Act, s 
Board to be known as the National Library 
Board. 


(2) The Board shall be a body corporate 
with the name aforesaid, having perpetual 
succession and a common geal with power, 
subject to the provisions of this Act, to acquire, 
hold and dispose of property and contract and 
may by that name sue and be suad. 


(3) Notwithstanding anything contained in 
sub.section (2) the Board shall not, except 
with the previous approval of the Osentral 
Government, gell or otherwise dispose of any 
manuscripts, books, articles or things belong. 
ing to the Library, other then articles of 
furniture, stationery avd dead stock of like 
nature : 


Provided that where any such manuscripts, 
books articles or things donated by any 
person to the Library are proposed to ba sold 
- or otherwise disposed-of, no approval under 
this sub-cection shell. be accorded unless the 
donor or his guccessor-in interest, as the cage 
may ba, has permitted in writing to do so. 


4. Composition of the Board. 


_ The Board shall consist of the following 
members, namely :— 


(i) a Ohsirman, being a person of academia 
distinction, to ba nom’nated by the Central 
- Government; 


(ii) three persons to be elected by Parlia- 
ment, two from the House of the People by 
the members of the House of the People and 
one from the Council of States by the mem. 
bers of the Oouncil of States; 


(iii) three persona to be nominated by the 
Governments of the States by rotation in the 
alphabetical order; 


(iv) four persona to represent the Univer- 
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sities in India, to be nominated in the pres. 


cribed manner, 


~ Explanation. — For the purpose of this 
clause ''Univeralty” bas the meaning assigned 
to it in the University Grants Commission 
Act, 1958 and includes an educational insti- 
tution declarad by Parliament by law to be 
an institution of national importance; 


A. I. R. 


(v) the Chairman of the University Grants 
Commision oria member of that Commission 
to be nominated by the Chairman thereof; 

(vi) the Ohief Librarlan, hy whatever name 
called, of one of tha publio libraries within 
the meaning of clause (b) of section 2 of the 
Delivery of Books and Newspapers (Public 
Libraries) Act, 1954, but not including the 
National Library, Oaleutta, to be nominated 
by the Cantral Government by rotation in the 
alphabetical order; 

(vii) the Chief Librarian by whatever name 
called, of one of the public libraries in India 
[not being a library referred to in clause (vi)] 
containing important collections of manus. 
cripts of historical, literary or asathetic im. 
portance, to be nominated by the Central 
Government; 

(viii) one person to be nominated by the 
Indian Library Assooclation, a eosiety register. 
ed under the Societies Registration Act, 1860; 

(ix) the Director, National Archives of 
India; 

(x) eight scholars of repute in different dis. 
ciplines covering humanities, science, social 
science, medicine, engineering and technology 
and law, to be nominated by the Central: Gov. 
ernment; 

(xi) two persons to be elected by the officers 
and other employees serving in the Library 
from amongst themselves in such manner ag 
may be prescribed : 

_ Provided that at least one such person shall 
bea member of the technical staff of the 
Library, 


Explanation. — For the purposes of this 
clause ‘member of the technical staff” means 
the Librarian, Deputy Librarian, Assistant 
Librarian, Technical Assistant, Junior Techni. 
cal Assistant, Lecturer, Microphotographer, 
Ohemist and such other like categories of per- 
fons ag may be prescribed; 

(xii) two persons, not below the rank of 
Joint Secretary to the Government of India, 
to be nominated by the Central Government, 
to represent respectively the Ministry or 
Department of the Central Government deal- 


ing with matters relating to the Library and. 


the Ministry of the Central Government deal. 
ing with Finance; 

(xiii) one person to be nominated by the 
Government of West Bengal to represent that 


- Government; 


(ziv) the Director of the Library, who 
shall be the Member.Secretary. 
B. Disqualification for office of member. 


A person shall be disqualified for being 
nominated, or, ag the case may be, elected ag, 
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and for being, a member of the Board or the 
Executive Council referred to in section _11,— 


(a) if he has been convicted ‘and sentenced 
to imprisonment for an offence which involves 
moral turpitude; or 


(b) if he is an undischarged snoeatite or 

(o) it he ig of unsound mind and is so 
declared by a competent court; or 

(d) if he hag such financial or other interest 
in the Board ag is likely to affect prejudicially 
the discharge by him of his function as a 
mem ber. 


6. Term of office, ets., of members. 


(1) Every nominstion or election, as the 
gage may be, of the Chairman and the other 
members under section 4 shall be notified by 
the Central Government in the Official Gazette 
and their term of office shall be three years 
from the date of sach notification : 


Provided that the teim of office of a mem. 
ber elected under clause (ii) of sub.ssotion (1) 
of section 4 or under clause (xi) of thas sub. 
gection shall come to an end as soon as he 
ceases to be a member of the House from 
which he was elected or, as tha cage may be, 
ah oars to be in the employment of the 

ard, 


(2) Any nominated or electad member may 
resign his office by giving notice in writing 
to the Central Government and,°on such 
resignation being notifed by the Central Gov- 
ernment in the Official Gazette, he shall be 

. deemed to have vacated bis office. 


(3) A casval vacansy created by the re. 
signation of a nominated or elected member 
under sub-section (2) or by any other reason 
may be filled by fresh nomination by the 
authority which nominated the member -or, 
‘ ag the case may be, by fresh election by the 
House or: body which elected the member and 
such nomination or election shall be notified 
by the Oential Government in the Official 


Gazette and a member so nominated or elect. 


ed shall hold office for the remaining period 
for which the member in whose place he is 
nominated or elected would have held office. 


(4) An ontgoing member shall be eligible 
for re-nomination or re-election. 


(5) If any nominated member is: by in- 
firmity ‘or .otherwise rendered temporarily 
incapable of carrying out his duties or- is 
absent on leave or otherwise in circumstances 
not involving the vacation of his office, the 
authority which nominated the member may 


nominate another person to act in his placa 


- during his abgence. 
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1. Vacation of office of member. 

The Central Government shall remove a 
member of the Board or the Executiva 
Oouncil referred ta in gestion 11 if he— 

(a) becomes subject to any of the disquali. 
fications mentioned in section 5: 


Provided that no member shall be removed | 


on the ground that ha has become subject to 
the disqualification mentioned in clause (d) of 
that section unless he has been given a 
reasonable opportunity of being heard in the 
matter; or 

(b) is, without obtaining leave of absence 
from the Board, absent from three consean- 
tive meetings of the Board or the Executive 
Council, as the case may be. 


8. Vacancies, eto., not to invalidate acts. 

No act of the Board shall ke invalid merely 
by reason of— 

(a) any vacancy in, or defect in the consti. 
tution of, tha Board, or 
- (b) any defect in the nomination of the 
person acting as a member thereof, or 

(o) any irregularity in its procedure not 
affecting the merits of the case. 


9. Members to disclose their finanoial or 
other interest in the Board. 


Any member who is in any way directly or 
indirestly intereated in a contract made or 
proposed to be made by the Board shall, as 
goon as porsible, after the relevant circum- 
stances have come to his knowledge, disclore 
the nature of his interest at a meeting of the 
Board and the disclogure sholl be recorded in 
the minutes of the Board and the member 
sball not take part after the disclosure in any 
deliberation or decision of the Board with 
respect to that contract. 


10. Meetings of Board. 


(1) The Board shall weet at least twice a 
year, ordinarily atthe premises of the Library, 
and shell, subject to the provisions of gub. 
sections (2), (3) and (4), observe such roles of 
procedure in regard to the transaction of 
business at its meeting including the quorum 
at meetings, as thay be provided by regula. 
tions made under this Act. 


(2) The Obairman or, jn bis absence, any 


member chosen by the members present from. `. 


among themselves. shall preside at a meeting 
-of the Board, 


` (3) If any member, being an officer of the 
Government, is unable to attend any mesting 
of the Board, he may,-with the previous ap- 
proval of the Chairman, authorise, an officer 
of the Ministry or Department not below tha 
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of India, in writing to do go. 


(4) All questions at 2 meeting of the Board 
shall be decided by a majority of the votea of 
the members present and- voting and in the 
Case of an equality of votes, the Ohairman or, 
in his absence, the member presiding, shall 
have s second or casting vote. 


14. Executive Oounoll. 


(1) There shall be an Executive Council of 
the Board consisting of nine members. 


-` (2) The Direstor of the Library shall be 
the Chairman of the Executive Oouncil and 
the other membera thereof shall be appointed 
by the Board partly from among the members 
of the Board and partly from outside : 

Provided that a representative each from 
the Ministry of the Central Government dealing 
with Finance and the Ministry or Department 
of the Oentral Government dealing with the 
Library snd a representative of the Govern. 

_ment of West Bengal shall bs members of the 
Executive Counail : 

Provided further that without prejudice to 
the provis'ons of the preceding proviso not 
more than three persons shall be appointed 
from outside. i 


(3) The Executive Council shall assist the 
Board in the exersies of its powers and the 
performance of its duties under thia Act. and 
shall exercise such of the powers and perform 
such of the duties of the Board ag may be 
prescribed or as the Board may delegate to it 
subjact to such conditions as the Board may 
deem fit. 


` (4) With the previous approval of the Board, 
it shall be competent for the EHxeoutive 
Council to entertain and adjudicate upon any 
grievance of the officers and other employees 
of the Board. 


(5) The term of office of those members of 
the Executiva Council who are: not members 
of the Board shall be conterminous with the 
term of offica of the members of the Board. 


42, Temporary assosiation of persons with 
Board for particular purposes. 

(1) The Board may associate with. itself in 
such manner end for such purposes as may be 
provided by regulations made under this Act, 
any person whose assistance or advice it may 


desire in performing any ofits functions under ` 
this Aot. a 


(2) A person associated with it by the 
Board under sub-section {1) for any purpose 
shall have the right to take part in the dig. 
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cussions of the Board relating to that purpose! 
but shall not, by virtue of this section, be 
entitled to’ vote. 


48. Authentication of orders and other 
instruments of Board and Executive 
Council. 


(1) All ordera and desisions of the Board 
shall be authenticated by the signature of the 
Chairman or any other member authorised 
by the Board in-this behalf and all other in- 
struments issued by the Board shall be authen- 
ticated by the signature of an officer of the 
Board authorised in like manner in this behalf. 


(2) All orders and decisions of the Hxecu- 
tive Council shall be authenticated by the 
signature of the Director of the Library. 


4%. Wisitor. 


(1) The President of- India shall be the 
Visitor of tha Library. 


(2) The Visitor shall have the right to 
Cause an inspection of the Library to be made 
or to cause an inquiry to be made in respect 
of any matter connected with the Library by 
such person or persons as he may diredl. 


(3) The Visitor shall in every cass give 
notice to the Board of his intention to csnse 
an inspsation or inquiry to be made and the 
Board shall be entitled to appoint a represen. 
tative who shall have the right to be present 
and be heard at such inspeotion or inquiry. 


(4) The Visitor may address the Obairman 
with reference to the regult of such inepection 
and inquiry, and the Chairman shall commu. 
nicate to the Board the views of the Visitor 
with such advice as the Visitor may offer upon 
the action to be taken thereon, 


(5) The Board shall communicate through ` 
the Chairman to the Visitor such action, if 
any, ag it is proposed to take or has been 
taken upon the result of such inspection or 
inquiry. 


{6) Where the Board does not, within a, 
reasonable time, take action to the satisfaction 
of the Visitor, the Visitor may, efter consider. 
ing any explanation furnished or representa- 
tion made by tha Board, issue such direction 
as he may think fit and the Board shall be 
bound to comply with such direction. 


(7) Without prejudice to the foregoing pro- 
visions of this section, the Visitor may, by 
order-:ia writing, annul or stay any proceed- . 
ings of the Board which are not in conformity 
with the provisions of this Act or the rules or 
regulations made thereunder : 


ary ; 


Provided that: no guch order ‘shall be madé_-: 
aanlegs the Board has bsen given a reasonable: 
Opportunity of making a representation in tha 
matter. 


15. Diraotor of Library. l : 

(1) The Visitor shall appoint, in such 
manner a8 may be pressribed,-a person who is 
a scholar of distinction oz is a distinguished 
librarian pogaessing high academic status, as 
¢he Director of the Library. 


(2) The term of office of the Director shall 
ba for a period of five years from the date on 
which he assumes office or up to the aga of 
sixty years, whichever is later.: 

Provided that no person shall hold the 
offica of Director after he attains the age of 
sixty-five years. 


(3) Tha Director shall be entitled to such. 
@alary and allowances and shall be subject to 
auth other conditions of service as may be 
prescribed, 


(4) The parson n appointed as the director 
and holding office ag such at the commence- 
ment of this Act shall be deemed to have been 
appointed under this section and the provisions 
¢hereof shall apply to him accordingly. 


16. Staff of Board, 

(1) Subject to the provisions of this gestion, 
the Board may, for the purposa of enabling it 
officiently to perform ita functions under this 
Act, appoint such number of offisers and other 
employees as it may deem fit and in making 
guch appointments the Board shall act in 
conformity with the orders of the Oentral 
Government for the time being in force re- 
garding reservation for the Scheduled Castes 
and the Scheduled Tribes in the services of 
the Union. 


(2) The recruitment and conditions of sger- 
~ viga of-auch officers and other employess shall 

ba gush as may be provided by regulations 
- made under this Act. 


(3) Every officer or other employea of the 
Board, not being an officer or other employee 
appointed on deputation shall ba appointed 
on a writien contract which shall be lodg- 
ed with the Board and a copy of which 
shall be furnished to the employee concsrned. 


(4) Any dispute arising out of a contract 


between the Board and any of its officers or ~ 
* other employees, not baing an offiser or other-- 
employes appointed ‘on: deputation, shall, æt- 


tha request of tha employee ‘conc3rned or at 
tha instance of the Board, ‘be referred ‘toa 
Tribunal of Arbitration consisting of one 
membər ëppainted ae the Board; one mem- 
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ber nominated by the employes. and an’ 
umpire appointed by the- Visitor. 


(5) Tha decision of the Tribunal of Arbitra- 


tion shall be final and shall nog ‘be questionad oH 
` in any court, 


(8) No suit or other proceeding. shall lie in 
any court in respect of any matter which ig 
required by sub-section 4 to be referred to 


_the Tribunal of Arbitration, - 


(7) The Tribunal of Arbitration shall have 
power to regulate its own procedure, ` 


(8) Nothing in any law for the time being 
in force relating to arbitration shall apply to 
arbitrations under his section. 


47. Transfer of service of existing emplo- 
yees to Board. 

(1) On the establishment of the Board it 
shall be lawful for the Central Government 
to transfer by order and with affect from 
such date or dates ag may be specified in. the 
order to the Board any of the officers or . 
other employees serving in the Library: 

Provided that no order under thig sub- 


‘gection shall be made in. relation to an 


officer or other employee who hag in respect 
of the proposal of the Oentrat Government. to 
transfer such officer or employee to the Board 


- intimated within such time a3 may be specified 


in this behalf by that Government, hig inten- . 
tion of not besoming an “employee - of the 
Board. 


(2) An officer or other employee transferred 
by an order made under sub-section (1) shall, 
on and from such date, cease to be an ems 
ployee of the Contral Government, and shall 
become an employee of the Board with. such 
designation as tho Board may determine and 
shall; subject to the provisions of gub.gec- 
tions (3), (4) and (8) be governed by the re.” 
gulations made by the Board under thia Aot 
as respects remuneration and other conditions 
of service including pension, leave and provi. 
dent fund and ‘shall continue to ba an employee 
of the Board unless and until his employment. 
fg terminated by the Board. 


(3) Every officer or other employee trans- 
ferred by an order made under gub.sec- 
tion (1), shall; within six montks from such 


date, exercise his option ia writing fe be. 3 


govarned— 


-(a) by the scale -of pay applicable i? tha 4 


post held by him under the Government im- 


- mediately before the date of establishment of 
_ thə Board or by the scale of pay applicable to 

the. post under.the Board: fo which he is trang. 
- ferred, 
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(b) by the leave, provident fund: retire- 
ment or other terminal benefits sdmisaible to 
employees of the Central Government in ac- 
cordance with the rules and orders of the 
Osntral Government as amended from time 
to time or the leave, provident fund or other 
terminal benefits admissible to the employees 
of the Board under the regulations made by 
the Board under this Act, and such option 
once exercised shall be final: 


Provided that the option exercised under 
_ clause (a) shall be applicable only in respect 
~of the post to which such person is transferred 
to the Board and on appointment to a higher 
post under the Board, he shall be eligible 
only for the soale of pay applicable to such 
higher post: 
. Provided further that if immediately before 
the date of hig trangfer any such person is 
officiating in a higher post under the Govern- 
ment either in a leave vacancy orlin any 
other vacancy of a specified duration, his pay, 
on tranafer, shall be protected for the un. 
expired period of such vacancy and thereafter 
he shall be entitled to the scale of pay applic 
` able to the post under the Government to 
which he would have reverted or to the goale 
of`pay applicable to the post under the Board 
to which he is transferred, whichever he may 
opt. 


(4) No officer of other employee transferred 
by an order made under sub.section (1) — 

(a) shall ba dismissed or removed by an 
authority subordinate to that competent to 
make a similar or equivalent appointment 
under the Board as may be specified in the 
regulations made by the Board under this 


} 

(b) shall bo dismissed or removed or reduc- 
ed in rank except after an inquiry In which 
_ he hag been informed of the charges against 
` him and given a reasonable opportunity of 
being heard In raspect of those charges and 


where it is proposed, after such inquiry, to . 


impose on him any such penalty, until he has 
been given a reasonable opportunity of mak. 
ing a representation on the penalty proposed, 
but only on the basis of the evilence adduced 
during such inquiry: 

Provided that this clausa shall not apply, — 
G) whore any officer or other employee is 

dismissed or removed or reduced in rank on 
the ground of conduct which has led to hia 
‘conviction on s criminal charge; or 


(ii) where the authority empowered to 
dismiss or remove any Officer or other emplo- 
yee or to reduce him in rank is satisfied that 
for some reason, to be recorded by that 
authority in writing, it is not reasonably prac. 
ticable to hold such inquiry; or ` 
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(iii) to any officer or other employee who, 
after transfer to the Board, is appointed to a 
higher post under the Board in response to 


an open advertisement and in compstilion 
with outsiders, 


(5) If, in respect of auy auch officer or other 


employee as aforesaid a question arises whe.. 


ther it is reasonably practicable to hold such 
inquiry as is referred to in sub-section (4) the. 
decision thereon of the authority empowered 
to dismiss or remove him or to reduce him in 
rank shall be final. 


48. Library to be known as “Nationak 
Library of India” and location of 
Library. 

(1) On and after the commencement of this 


Aot, the Library shall be known as "the ' 


National Liabrary of India’, and any refe- 
rence to the National Juibrary in any law for 
tha time being in foroa or in any indenture, 
instrument or other document shall be cons- 
trued as a reference to the National Library 
of India, 


(2) The Library shall continue to be located 
at Oaleutta. 


OHAPTER ILI 


PROPERTY; LIABILITIES AND FUNOTIONS 
oF THA BOARD 


48. Property and liabilities of Board. 


(1) On tha establishment- of the Board — 

(i) all properties, funds and dues which 
ate vested in, or realigable by, the Central 
Government fox the purposes of the Library 
shall yest in, and be realisable by, the Board; 
and 


(ii) all liabilities in relation to the Library, 
which -are enforceable against the Central 
Government shall be enforasable only against 
the Board. 


(2) All properties, which may, after the 
establishment of the Board, be given, be. 
queathed or otherwise. transferred to the 
Library or acquired by the Board shall vess 
in the Board. 


_ 20. (1) It shall be the general duty of the 
Board to manage the Library and to imple- 
ment programmes for the development of the 
Library. on modern scientific lines, to advise 
the Central and State Governments on mat- 


ters relating to libraries and the working ' 


thereof, indluding the preparation of biblio- 
graphies, descriptive catalogues and other 
matters and perform such other functions as 
the Central Government may, from time to 
time, assign to the Board. 
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the generality of the foregoing provision, the 
Board may take auch steps ag it thinks fit,— 


(a) to render service to the public for using 
the Library and to conserve the existing col- 
lection of manugoripts, books and other arti- 
cles in the Library, on modern scientific 
lines: 
` (b). to acquire and conserve -all significant 
production of material: printed in India, all 
printed material concerning India irrespective 
of the place from where it is published, and 
manuscripts of national importance; 

-(c) to render technics] advice to the other 

publio libraries within the meaning of 
anaes (b) of section 2 of the Delivery of Books 
and Newspapers (Publio Libraries) Act, 1954; 

(d) to undertake publication of bibliogra. 
phies and assist institutions and scholars in 
the publication of bibliographies; 

(e) to provide facilities for: or to promote 
symposia and seminars on matters relating to 
history, literatuze, soience and the like; — 

(f) to arrange for the exhibition of such 
manuscripts, books, articles or things of the 
Library as, in the opinion of the Board, 
would be of interest to the publio; 

(g) to undertake and promote exchange of 
„booka and periodicala with libraries and other 
institutions in countries outside India; 

(h) to undertake duplication (including 
photo-duplication), preservation of manus. 
cripts, books, articles or things on behalf of 
- any person or institution on such terms and 
conditions as may be agreel upon between 
the Board and auch pergon or institution; and 

(i) to do all such other things as may be 
commensurate with the role of a. national 
library. 

21. Powers of Board. 


(1) Subject to such conditions and restric- 
tions as the Central Government may think 
fit to impose, the Board may exercise all such 
_ powers as may be necessary or expedient for 
the purpcse of carrying out its duties under 
this Aot. 


(2) Subject to auch regulations as may be 
made by the Board in this behalf, the Board 
may, from time to time, purchase or other- 
wise acquire such manueoripis, books, articles 
or things as may, in the opinion of the Board, 

be worthy of preservation in the Library. 


CHAPTER IV 
FINANOR, ACCOUNTS, AUDIT AND BEPORT 
92, Grants by Central Government to 
Board. : v 
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Act: the Central Government may, after due: 
appropriation made by Parliament by law in 


` this behalf, pay to the Board in each financial 


year such sums of money 83 that ‘Government 


considers necessary by way of grant, loan or 
otherwise. 


98. Fund of Board.. 


.(1) The Board shall maintain a Fund ies 
which shall be credited — 

(a) all moneys paid by the Central Govern. 
ment; 

(b) all fees and other charges levied under 
this Act; 

(c) all moneys received by the Board by 
way of grant, gift, donation, benefaction, be- 
quest, subscription, contribution or transfer; 

(d) all other moneys received by the Board 
in any other manner or from any other 
source. 


(2) The Board may expend sae sume as it 
thinks fit for petforming its fonctions under 
this Aot and such sums shall be treated as 
expenditure payable out of the Fund. . - 


(3) A sumof money not exceeding such 
amount ag may be provided by regulations 
made under this Act may be kept. in current 
account with any scheduled bank ag defined in. 
section 2 of the Reserve Bank of India Act, 
1934, or any other--bank approved by the 
Central Government. in this behalf but any. 
moneys in excess of that sum: shall. be depo.. 
sited in the Reserve Bank of India or with. 
the agents of the Regerve Bank of India or 
invested in such manner as may be approved: 
by the Oentral Government. 


24. Budget. 


(1) The Board shall by such date in each. 
year as may be specified by the Oentrab. 
Government, submit to it for approval a 
budget for the next financial year in the form 
specified by it, showing tho estimated receipts 
and expenditure, and the sums which would: 
be required from the Central Government 
during that financial year. 


(2) If any som granted by the Central 
Government remains wholly or partly unspent. 
in any financial year, the unspent sum may 
be carried forward to the next financial year 
and taken into account in determining the- . 
sum to be provided by the Central Govern. 


; “meni tor that year. 


-| (3) Bubjeot to the ‘provisions of “sub-gec. 
_ tion (4), no gum shall be expended by or on: ‘ 


behalf of the Board, unlegs the expenditure is 
For the purpose of enabling the Board to 


perform its functions efficiently under this 


-covered by provision in the budget approved: 
2i the Central Government. 
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(4) Subject to such conditions and. restric. 


stlong as the Central Government may think 
‘fit to impose, the Board may sanction any 
sfeappropriation’ from one head of expenditure 
so another or from-a provision mada for one 
gpurpoge to that for another purpose. ` 


48, Accounts and audit. 


(1). The Board shall maintain proper ac- 
-oounta and other relevant records and prepare 
-an annual statement of account including the 
"balange sheet in such form as may be specified, 
<and in accordance withsuch general directions 
«ad may be issued, by the Cantecal Government 
dn consultation with the Comptroller and 
Auditor.General of India, 


(2) The accounts of the Board shall be 
audited annually by the Comptroller and 
Auditor-General of India and any expenditure 
‘incurred by him in connection with such 
audit shall be payable by the Board, to the 
Oomptroller and Auditor General of India. 


(3) The Comptroller and Auditor-General 
-of India and any person appointed by him in 
gonnedtion with the audit of the accounts of 
the Board shall have the same rights, privi. 
‘leges and authority in connection with such 
audit as the Comptroller and Auditor-General 
«of India has In connection with the audit of 
~Government accounts, and, in particular, 
shall have the right to demand the production 
of books, accounts, connected vouchers and 

‘-other documents ‘and papers and io inspect 
the office of the Board and the Library. 


(4) The acconnig of tha Board as certified 
‘hy the Comptroller and Auditor-General of 
India or any otber person appointed by him 
-in.thia behalf, together with the audit report 
thereon. shall be forwarded by the Board 
annually to the Central Government and that 
~Government shall cause the same to be laid 
before each House of Parliament. 


“26. Returns and report. 
(1) The Board shall furnish to the Central 
Government st such time and in such form 
-and in such manner as the Central Govern. 
ment may direct such returns, statements and 
particulars as the Central Government may, 
from time to time, require. 


(2) Without prejudice to the provisions of 
<gub.seotion (1), the Board shall, as soon as 
possible after the commencement of each 


-financial year, submit to the Central Govern- . 


- ‘ment within such time ay may be specified by 
‘4he Central Government.a report giving true 


and full account of the activities of the Hoard - 
during the previous financial year and an- 
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account of activities likely to be undertaken 
during the current financial year and the 
Central Government shall cause the same to 
be laid before each House of Parliament, 


OHAPTER V 
MISCELLANEOUS 


97, Delegation of powers and daties. 

The Board may, by a general or speciel 
order in writing, direct that all or any of the 
powers or duties which may ba exercised or 
discharged by it shall, in such circumstances 
and under such conditions, if any, as may ba 
specified in the order, be exercised or dis- 
charged also by any member, or any officer or 
other employee of the Board, specified in this 
behalf in the order. 


98. Officers and employees of Board to be 
public servants. 

All officers and other employees of the 
Board (including the Direstor of the Library) 
ehall, when acting or purporting to actin 
pursuance of the provisions of this Act or of 
any rule or regolation made thereunder, be 
deamed to be public servants within the 
meaning of section 21 of the Indian Penal 
Oode. : 


99. Protection of action taken under the 


Act. 

No suit, prosecution or other legal proceed. 
ing shall lie against the Board or any mem. 
ber. or any officer or other employee of the 
Board (including the Director of the Library), 
for anything which is in good faith. done or 
intendel to be done in pursuance of the pro. 
visions of thia Aot or of any rule or regulation 
made thereunder. 


30. Power of Centra! Government to make 
rules, 

(1) The Central Government may, by. noti- 
fication in the Official Gazette, make rules to 
give effect to the provisions of this Act ; 

Provided that when the Board has been 
established no such rule shall be made with- 
out consulting the Board. 


(2) In particular and without prejudice to 


the generality of the foregoing power, such — 


rules may provide for all or any of the follo w- 
ing matters, namely :— 


(a) the travelling and other allowances 


payable to a member (including a member of 
the Hxecative OC unail appointed under sea. 
tion 11) and to a person associated witb. the 
Board under gestion 12; 

(b) the manner of appointment to the post 
‘of, and the salary and allowances and other 
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forma and conditions of service of, the Dites.. 
éor of the Library under agation 15; 

(o) the conditions anbjact to which, and the 
«mode in which, contracts may be entered into 
Dy or on behalf of the Board: 

(a) any other matter which hag to be, or 
may ba, prescribed. 


(3) Every rule made under this section 
Shall be laid, as soon as may be after it is 
rmade, before each House of Parliament while 


-i$ ig In session for a total period of thirty 


days, which may be comprised in one session 
or in two or more successive sestions, and if, 


before the expiry of tha sessions immediately 


following the session or the successive sessions 
aforesaid, both Houses agree. in making any 
modification in the rule or both Houses ¢gree 
that the rule should not be made, the rule 
shall thereafter have effeot, only in such 
modified form or be of no effect, as the case 
may be; go, however, that any such modifica- 
tion or annulment shall be without prejudice 
to the validity of anything provigoaly done 
ander that rule. 


31. Power of Board to make regulations, ` 


(1) The Board may, with the previous 
<approval of the Central Government, by noti- 
fication in the Official Gazette, make rogala- 

longs, not inconsistent with this Act and the 


rules mide thereunder. for enabling it to per- - 


"form its fanotions under this Act. 

(2) In partionlar and without prejudice to 
‘the generality of the foregoing power such 
regulations may provide for all, or any of the 
‘following matters, namely :— 

(a) tha conditions and restrictions abies 
to which manuscripts and books in the Library 
rmay be used; 

(b) the manner in which and the purposes 
‘for which persons may ba sasoolated with the 
Board; 

(c) the time and place of meetings of the 
‘Board, the prosedure to be followed in regard 
to the transaction of business at such meetings 
and the quorum necessary for the transaction 
-of business at a meeting; 


(d) the maintenance of minutes of meetings 
-of the Board and the transmission of copies 
thereof to the Central Government; 

(e) the recruitment and conditions of ser- 
‘vice of officers and other employees of the 
Board; 

1 (i) the person by whom. and the manner 
dn which, payments, deposits and investments 
“may be made on behalf of the Board ; 


' (g) the maximum amount that may be kept 


-ån the current acconnt; 
(h). the maintenance ‘of registers and BO" 
soten; ; 
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. (i) the - compilation of catalogues and in. 
‘yentories of the manuatripis, books, articles 
and things in the Library: 

(j) the ateps to ba taken fox the preserva- 
tion of the manuscripts,” booka, grtioles and 
things in the Library; ` 

(k) the general managemeni of the Library; 

(1) the feas and other charges to be levied 


for the facilities that may be afforded for ~ 


photo. copying of manuscripts and books in the 
Library 

(m) i the charges that may be levied by way 
of rent for the use of roome in the readera’ 
hostel in the Library; 

(n) any other matter in’ respect of which 
provision is, in the opinion of the Board, 
necessary for the performance of its functions 
under this Act, 

(3) The Central Government may, after: 

contultation with tha Board, by notification 
‘in the Official Gazette amend, vary or resend 
any ‘regulation which it has approved and 
thereupon the regulation shall have effeot 
accordingly but without prejudice to the exer- 
cise of the powers of the Board under sub- 
sections (1), and (2). 


THE MAINTENANOE OF INTERNAL 
- SECURITY (SECOND: AMENDMENT)” 
AOT. 1916 


(Aot No. 18-of 1978)* 
[98th August, 1978] 
An Act furthar to amend the maintenance 
of Internal Security Act, 1971. 


Bsz it enacted by Parliament in the Twenty- 
seventh Year of the Republic of India a8 
follows :— 


1. Short title and commencement, 


(1) This Act may ba called THE MAIN- . 


TENANCE OF INTERNAL SECURITY (8E. 
COND AMENDMENT) ACT, 1976. 


(2) It shall ba deamed to ‘have come into 
force on the 16th day of Jane, da ah 


2. Amendment of Act 26 of 4971, 

In section 16A of the Maintenance of In- 
ternal Seonrity Act, 1971 (horeinafter re. 
ferrel to as the principal Act), in eub-seo- 
tion {1), for the words "twelve months,” the--. 


a | 
[*] Received the assent. of the President on” 


| 25-8-1976. Aot published in Gaz: of Taaie `- . 


25-8-1978, Part II-B. 1, Ezt.. p. 10 


-For Statement of Objects and Reasons, sea- Gaz. of i 


= India, 10-8- 1976, Part IT-8. 2, 





. worda “twenty-four months". ghall be. ssabati. fog 
tuted. reii 


as 
x 


© Ezt. y 
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3. Removal of doubts. 

. For the removal of doubts, it is hereby 
declared that every declaration made under 
section IGA of the principal Act before the 
commencament of this Act and in force im. 
mediately before such commencement shall 
have effect as if the amendment mada in that 
section by this Aot had been in force on and 
from the 29th day of Jane, 1975. 


4, Repeal and saving. 

_ (1) The Maintenance of Internal Security 
(Amendment) Ordinance, 1976 is hereby re- 

pealed. 


(2) Notwithstanding such repeal: anything 
done or any action taken under the principal 
Act as amended by the eaid Ordinance shall 
be deemed to have been done or taken under 
the principal Act as amended by this Act. 


THE TERRITORIAL WATERS, OON- 
TINENTAL SHELF, EXOLUSIVE 
-ECONOMIC ZONE AND OTHER 

MARITIME ZONES ACT, 1976 


(ACT No. 80 of 4978)" 
l - [25th August, 1976] 


_An Act to provide for certain matters rə.’ 


lating to the territorial waters, conti. 
nental shelf, exclusive economic zone 
and other maritime: zones of India, 


- Bu it enacted by Parliament in the Twenty. 
seventh Year of the Republic of India as 
follows :—~ 
‘4, Short title and commencement. 

(1) This Act may be called THE TERRITO. 
RIAL WATERS, CONTINENTAL SHELF, 
EXOLUSIVE ECONOMIO ZONE AND 
OTHER MARITIME ZONES AOT, 1976. 


(2) Sections 5 and 7 shall come into force 
on such date or on such differen dates as 
the Central Government may, by notification 
in the Official Gazette. appoint; and the re. 
maining provisions of this Aok shall come into 
force at once. 


2. Definition, : 


In this Ack, ‘‘limit’y in relation to the 
territorial waters, the continental shelf, the 
~ exclusive economic zone or any other mari- 


time zone of India, means the limit of such 


[¥] Received the assent of the President‘on 25.8. 
1978; Act published in Gas, of India; 26-8. 
1978, Part II-S, 1, Ext,, p. 1067. For State- 
ment of Objects and Reasons, see Gas, of 
India: 28-5-1978, Part II-S, 2, Ext., p. 980. 
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waters, shelf or zone with reference to the 
mainland of India 43 well as the individual or 
composite group or groups of islands consti- 
tuting part of the territory of India. 


8. Sovereigaty over, and limits of, terri- 
torial waters. 


(1) The sovereignty of India extends anë 
has always extended to the territorial waters 
of India (hersinafter referred to as the torri- 
torial waters) and to the seabed and subsoit 
underlying, and the air space over such 
waters, 


(2) Tho jimit of the territorial waters is 
the line ovary point of which ia at a distance 
of twelve nautical milas from the nearest 
point of the aypropriate baseline. 


(3) Notwithstanding anything contained in 
sub.sestion (2), the Central Government may» 
whenever it considers necessary so to de 
having ‘regard to International Law and 
State practice, alter, by notification in the 
Official Gazette, the limit of the territorial 
waters. 


(4) No notification shall bs issued under 
sub.gection (3) unless regolutions approving 
the issue of such notification are ‘passed by 
both Houses of Parliament. 


4. Use of territorial waters by foreign 
ships. 

(1) Without prejudice to the provisions of 
any other law for the time being in force, alk 
foreign ships (other than warships including 
sub-marineg and other underwater vehicles) 
shall enjoy the right of innocent passage 
through the territorial waters. 


Explanation. — For thea purpozes of this 
section, passage is innocent so long as if is 
not prejudicial to the peace, good order or 
security of India. 


(2) Foreign warships including submarines 
and other underwater vehioles may enter or ` 
pass through the territorial waters after 
giving prior notica to the Cantral Goverment: 


Provided that submarineg and other under- 
water vehicles shall navigate on the surface 
and show their flag while passing through 
such waters. 


(3) The Central Government may, if satis. 
fied that it ig necessary £o to do in the im 
tereats of the peace, good order or security of . 
India or any part thereof, suspend, by notiĝ. 
cation in the Official Gazette, whether abso- 
lotely or subject to such exceptions and 
qualifications as may be specified in the 
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motification, the entry of all or any class ot 


foreign ships into such area of the temitorial 
waters as may be specified in the notification. 


$. Contiguous zone of India. 

(1) The contiguous zone of India (herein. 
after referred to a4 the contiguous zone) is an 
area beyond and adjacent to the territorial 
~watera and the limit of the contiguous zone 
4g the lina every point of which is at a dis- 
‘tance of twenty-four nautical miles from the 
. Mearest point of the baseline referred to in 
sub.gection (2) of section 3. 


{2) Notwithstanding anything contained in 
gub.gection (1). the Central Government msy, 
avhenever if considers necessary go to do 
having regard to International Law and State 
practice, alter, by notification in the Official 
Gazette, the limit of the contiguous zone. 


(3) No notification shall be issued under 
sub-section (2) unless resolutions. approving 
the issue of sich notification are passed by 
` both Houses of Parliament. 


(4) The Central Government may exercise 
such powers and take such measures in or in 
. eelation to the contiguous zone a3 if may con- 
Aider necessary with respect to,— 

(a) the security of India, and 

(b) immigration, sanitation, customs and 
other fiscal matters. 


- (5) The Central Government may by noti- 


fication in the Official Gazette, — 


` (a) extend with such reatrictious and modi. 
‘fications as it thinks fit, any enactment, rela. 
ting to any matter referred to in clauge (a) 
or clausa (b D of sub.section (4). for the time 
being in force in India or any part thereof, to 
he contiguous zone, and 
(b) make such provisions a3 it may consi- 
der necessary in such notification for facili. 
tating the enforament of such enactment; 
and any enactment so eXtended ahall have 
. affect es if the contiguous zone is a pari of 
the territory of India. 


€. Continental shelf. 

.'(1) The continental shelf of India (herein- 
after referred to ag the continental. shelf) 
comprises the seabed and subsoil of the 
submarine areas that extend beyond the limit 


af its territorial waters throughout the natural `. 
- prolongation of its land territory to the outer 
- edge of the continental margin or to a dis.: 


anoe of two hundred nautical miles from the 
. baseline referred to in sub-geotion (2) of section 


3- whore the outer edge of the continental’. 


margin does not extend up to that ara 
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. (2) India. hag, and always bad, full and 
exclusive sovereign rights in respoot of its 
continental shelf. 


(3) Without prejudice to the soneeaaliy of 
the provisions of aub-section (2),.the Union 
has in the continental shelf,— _ 

(a) sovereign rights for the puproges of 
exploration, exploitation, conservation and 
management of all resources; 

(b) exclusive rights and jurisdiction for the 
construction, maintenance or operation of 
artificial islands, offshore terminals, instal- 
lations and other structures and devices neces- 
sary for the exploration and exploitation of 
the reaources of the continental shelf or for 
the convenience of shipping or for any other 
purpose; 

(0) exclusive jurisdiction to authorise, regu- 
late ond control scientific reasearch; and 


(d) exclusive juriediction to preserve and 
protect the marine environment and to, pre- 
vent and control marine pollution. 


(4) No person (including a foreign Govern. 
ment) shall, except under, and in accordance 
with; the terms of s licence or 4 letter of 
authority granted by the Central Government, 
eXplore the continental shelf or exploit its 
regources Or carry Out any search or eXcava. 
tlon or conduct any research within the conti- 
nental shelf or drill therein or- construct, 
maintain or operate any artificial islandı 
off-shore terminal, installation ‘or other 
strudture or device therein for any purpose 
whatsoever. 


(5) The Central Government p may, by noti- 
fication in the Official Gazette, — 

(a) declare any area of the continental shelf 
and its superjacent waters to be a designated 
grea; and 

(b) make such provisions as it may deem 
necessary with respect toir 

(i) the exploration, exploitation and pro. 
tection of the resources of the continental 
shelf within such designated area; or 

(i) the safety and protection of artificial 
islands, of.shore terminals, installations and 
other structures and devices in such designated 
area; or 

(iii) the protection of marine environment 
of such designated area; or 

(iv) customs and other fiscal matters in 
relation to such designated area. us 


“ Baæplanation. — A notification issued is 
this sub-section may provide for the regula- 
tion of entry Into. and passage through the 
designated area of foreign ships by the esta- - 
blishment of fairways, sealanes, traffic sepa- 


_ ration schemes or any other mode of ensuring, 


270 [Aat 80] 


4reedom of navigatioa whioh i is not prejudicial 
to the interests of India. 


(6) The Central Government may. by noti. 
fication in the Official Gazetta, — 

- - (a) extend with such restrictions and modi- 
fications as it thinks fit, any enactment for the 
time being in-forae in India or any part 
thereof to the continental shelf or any part 
[including any designated area under sub- 
section (5)] thereof; and 

(b) make such provisions as it may consider 
necessary for facilitating the enforcement of 
such enactment, 

‘and any enactment so extended shall have 
effect as if the continental shelf or the part 
[including, ag the case may be, any designated 
area under sub.gection (5)] thereof to which 
it has been extended is a part of the iat | 
of India. 


(7) Without prejudice to the provisions of 
gub.gection (2) and subjeot fo any measures 
- ‘thab may ba necessary for protecting the 
interests of India, the Central Government 
. may- not impede the laying or maintenance of 
_ ‘pobmarine cables or pipelines on the conti. 
nental shelf by foreign States : 

Provided that the consent of the Central 
Government shall be necegsary for the deli- 
neation of the courge for the laying of such 
‘Gable or pipelines. 


7. Exclusive esonomic zone. 

(1) The exclusive economic zone of India 
(hereinafter referred to as the exclusive 
economic zone) is an area beyond and adjacent 
to the territorial waters, and the limit of 
such zone is two hundred nantical miles from 
the baseline referred to in gub.section (2) of 
pection 3 


(2) Notwithstanding anything contained in 
sub.seotion (1), the Central Government may, 
whenever it considers necessary so to do having 
‘regard to International Law and State prac. 
‘tice. alter, by notification in the Offcial 
Gazatte, the limit of the ezolngiya: economia 
zone. 


(3) No notification shall be igoned under 


iS Suh sestion (2) unless - resolutions approving 


the issue of such notification are passed by 
both Houses of Parliament. 


(4) In the exclusive economic zone, the 
‘Union has,— 
‘(a) sovereign rights for ike purpose of 


‘exploration, exploitation, conservation and. 


management of the natural resources, both 


living and non.living as well ag for producing . 


energy from tides, winds-and currents ; 
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(b) exclusive rights and jurisdiction for the- 
construction, maintenance or operation of 
artificial islands, off-shore terminals, installa— 
tions and other dtructures and devices neces- 
sary forthe exploration and exploitation of 
the regources of the zone or for the conveni- 
ence of shipping or for any other purpose ; 

{c) exclasive jurisdiction to authorise, regu 
lata and control scientific research ; 

(d) exalugive jurisdiction to preserve an® 
protect the marine environment and to pre- 
vent and control marine pollution ; and 

(s) such other rights ag are recognised by 
International Law. 


(5) No peraon (including a foreign Govern- 
ment) shall, except under, and in accordance 


with, the terms of any agrcement with the ` 


Oentral Government or of a licence or a letter 

of authority granted by the Central Govern- 
ment, explore or exploit any resources of the 

exclusive economic zone or carry out any~ 
search or excavation or conduct any research 

within the exclusive economic zone or dril 
therein or construct: maintain or operate any 

artificial island, off-shore terminal, installa. 

tion or other structure or device therein tor. 
any purpose whatsoever : 


Provided that nothing in this eub.seotion 
shall apply in relation to fishing by & citizem-*” 


of India. 


(6) The Oontral Government may, by noti- 
fication in the Official Gazette: — 

(a) declare any area of the exclusive econo. 
mic zone to be a designated area ; and 

(b} make such provisions as it may desm: 


` necessary with respect to: — 


(i) the exploration, exploitation and pro- 
tection of the resources of such designated 
area | Or 

(ii) other activities for the economic exploi- 
tation and exploration of such designated ares 
guch ag the production of energy from tides. 
winds and current, ; or 

(fii) the safety and protection of artificial, 
island, off-shore terminals, installations and 
other structures and devices in such designated 
Brea | OF 

(iv) the protection of marine environment 
of such designated area ; or 

(v) customs and other fiscal matters im 
relation to auch designated areg, 


Explanation, — A notification issued under 
this sub-section may provide for the regula- 
tion of entry into and passage through the 
designated area of foreign ships by thé estab- 
lishment of fairways, sealanes, traffic sopars- 


tion schemes or any other mode of ensuring -` 
freedom of navigation which is not prejudicia ° 


to the interests of India. 


wi 
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(7) The Central Government may; by noti. 
fication in the Offisial Gazette: — 


(2) extend, with auch restrictions and modi. 
fications as it thinks fit) any enactment for 
the time being in force in India or any part 
thereof iu the exolugive economia zone or any 
part thereof ; and 


(b) make such provisions ag it may c-nsider 
necessary for facilitating the enforcemens of 
such enactment, 


and any enactment so extended shall have 
effect ag if the exclusive esonomia zone or the 
part thereof to which it has been “extended is 
e Part of the territory of India. , 


(8) The provisions of sub-section (7) of sea. 
tion 6 shall apply in relation to the laying or 
maintenance of submarine cables or pipelines 
on the seabed of the exclusive etonomic zone 
as they apply in relation to the laying or 
maintenance of submarina cables or pipelines 
on the seabed of the continental shelf. 


(9) In the exclusive esonomic zone and the 
air space over the zone, shiga and airorafs of 
all States shall, subject to the exercise by 
India of its rights within the zone, enjoy 
freedom of navigation aud ovarflight. 


~ 8, Historic waters. 


(1) The Central Government may. by noti- 
fication in the Official Gazette, specify the 
limits of such waters adjacent to its land 
territory as are the hi:torio waters of India, 


(2) The sovereignty of India extends. and 
has alwaya extended, to the historic waters 
of India and to the seabed and subsoil unda. 
lying, and the air space over such waters, 


9. Maritime boundaries between India and 
States having coasts opposite or adja- 
cent to those of India. 


(1) The maritime boundaries batween India 
and any State whose coast is opposite or 
adjacent to that of India in regard to their 
‘respective territorial waters, contiguous zones, 
continental shelves, exclusive economic zones 
and other maritime zones shall be as deter. 
mined by agreement (whether entered into 
befora or after the commencement of this 
section) between India and such State and 
pending such agreement between India and 
any such State, and unless any other provi- 
sional arrangements are agreed to between 
them, the maritime boundaries between Inlia 
and such State shall not extend beyond the 

- line every point of which is equidistant from 
the nearest point from which the breadth of 
the territorial waters of India and of such 
State are measured, 
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(2) Every agreement referred to in sub- 
seotion (1) shall, as soon as may he after it 
is entered into, be published in the Ofoiah 
Gazette. 


(3) The provisions of ‘sub. A (1) shalE 


-have offeot notwithstanding anything con-- 


tained in any other provision of this Act. 


10. Publication of charts. 


The Cantral Government may cause the: 
bassline referred +) in aub.seation (2) of sec— 
tion 3, the limits of the territorial waters, the: 
contiguous zone, the continental shelf, the 
exclusive economic zone and the historie 
waters of India and the maritime boundaries: 
as settled by agreements referred to in sac. 
tion 9 to be published in charts. i 


411. Offəncas. 

Whoever contravenes any provision of this 
Aot or of any notification thereunder shall 
(without prejudice to any other action which 
may be teken against such person under sny 
other provision of this or of any other enast.. 
ment) be punishable with imprisonment whick» 
may extend to three years, or with ane or 

with botb. ' 


12. Offences by companies. 


(1) Where an offence under this Act or the 
rules mada thereunder hag been committed 
by a company, every person who at the time 
the offence was committed was in charge of; 
and was responsible to the company for the 
conduct of the business of the company as 
well ag the company shall be deemed to be 
guilty of the offence and shall be Hable to be 
proceeded against and punished accordingly: | 

Provided that nothing contained in thie 
sub.section shall render any such ` person 
liable to any punishment provided in this Ack 
if. he proves that the offence was committed! 
without his knowledge or that he exercised 
all due diligence to prevent the commission of 
such offence. 


(2) Notwithstanding anything contained im 
sub.seotion {1) where an offence under this 
Act or the rules made thereunder has beem 
committad by a company and it is proved that- 
the offence has been committed with the. con. 
sent or the connivance of, or is attributable to 
any neglect on the-.part ofi any director,- 
manager, sscretary or other officer òf the- 
company, such director, manager, secretary or- 


. other officer shall also be deemed to be guilty 


of that offence atid shall be liable to be pro.. 
ceedad against and punished accordingly, 
` Heplanation. — For the purposes of this» 
section, 
(a) ‘company 


$y 


means any body -corporate 
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and includes a firm or other association of 
individuals; and 

(b) “director”, in relation to a firm, means 
a pariner in the firm. 


43. Place of trial, 


Any yemon committing an offenes under 
this Aot or any rules made thereunderor under 
‘any of the enactments extended under this Act 
oz under the rules made thereunder may be 
‘ried for the offenca in any placa in which he 
may be found or in such other place as the 
Contrai Government may, by general or 
special order, published in the Official Gazette, 
direct in this behalf. 


44. Pravicus sanctlon of the 

$ Government for prosesution, 
No prosecution shall be instituted against 

‘any person in respect of any offence under 

this Act or the rules made thereunder without 

¢he previous sanction of the Oentral Govern- 


Central 


meng or such officer or authority as may be 


authorised by thas Government by order in 
writing in this behalf. 


45. Power to make rules, 


(1) The Central Government may, by noti- 


“fication in the Offizial Gazette, make rules for 
carrying out the purposes of this Act. 


(2) In’ particular and without prejudice to 
the gonerality of tha foregoing power, such 
xules may provide for all ox any of the fol. 
lowing matters, namely :— 

(a) regulation of the conduct of any person 
in the territorial waters, the contiguous zone, 
the continental shelf, the exclusive economic 
‘gone or any Other maritime zone of India: 


4b) regulation of the exploration and ex- 
ploitation, conservation and management of 
the resources of the continental shelf; 


(c) regulation of the exploration, exploita- 
‘tion, conservation and management of the 
‘resources of the exclusive economic zone; 


(d) regulation of the construction, mainten. 
ance and operation of artificial islands, off- 
-shore terminals, installations and other struc. 
fures and devices referred to in sections 8 
and 7; 

(e) preservation and -protection of the 
marine environment and prevention and con- 
‘trol of marine pollution for the purposes of 
-this Act; 

(f) authorisation, regulation and control 
of the conduct of scientific research for the 
: purposes of this Act; 

(g) fees in relation to Licences and letters 
-of authority referred to in sub-section (4) of 
section 6 and aub.section (5) of section 7 or 
“for any other purpoge; or 
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(h) any matter incidental to any of the 
mattars specified in clauses (a) to (g). 


(3) In making any rule under this gestions 
the Oentral Government may provide that a 
contravention thereof shall be punishable with 
imprisonment which may extend to three 
years, or with fine which may extend to any 
amount, or with both. 


(4) Every rule made under this Aot and 


avery notification issued ander sub-section (5) 


of section G or sub.section (6) of section 7 


shall be laid, as soon ag may be after it is 
made or issued, before each House of Parlia- 
ment while it is in session for a total period 
of thirty days whioh may be comprised in one 
seggion or in two or more succesrive sessions 
and if, before the expiry of the session im- 
mediately following the session or the suo- 
cessive sessions aforesaid both Houses agrea 
in making any modification in the rule or the 
notification or both Houses agree that the 
rule or notification should not be issued, the 
rule or notification shali, thereafter, have 
effect only in such modified form or be of no 
effect, as the case may be; so, however, that 
any such modification or annulment shall be 
without prejudice to the validity of anything 
previously done under that rule or notification. 


16. Removal of difficulties. 


(1) If any difficulty arises in giving effect 
to the provisions Of this Ast or of any of the 
enactments extended under thia Act, the 
Central Govemment may, by order published 
in the Official Gazette, make such provisions 
not inconsistent with the provisions of this 
Act or, as the case may be, of such enactment, 
as may appear to it to be necessary or expe. 
dient for removing the difficulty : 

Provided that no order shall be made under. 
this section— 

(a) in the oase of any difficulty arising in 
giving effect to any provision of this Act, 
after the expiry of three years from the com: 
mencement of such provision ; 

(b) in the oase of any difficulty arising in 
giving effect to the provisions of any enact.. 
ment extended under this Aot, after the 
expiry of three years from the extension of 
such enactment. 


(2) Every order made under thla section 
shall be Iaid, a3 soon as may ba after, it Ia 
made, before each House of Parliament. 


we 
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the leaflets by the President of Nagda 
Nagar Jan Sangh Party. Although 
it has been emphasized by Mr. Hardy 
that the statement of Ram Singh 
(P. W. 21) cannot be relied upon as 
he is a staunch worker of the Con- 
gress organisation and is also a mem- 
ber of the Indian National Trade 
Union Congress which is a subsidiary 
institution of the Indian National 
Congress, it cannot be ignored that 
the Indian National Congress and the 
Indian National Trade Union Con- 
gress did not see eye to eye with 
each other in the matter of choice of 
the candidates for election during the 
last general elections, This is evi- 
dent from the statement of appel- 
lant’s own witness, Vishnu Singh 
(R. W. 2) who has deposed that the 
Indian National Trade Union Con- 
gress supported Maheshchandra Lala 
who was an independent candidate. . 


22. The statement of Ram 
Singh (P. W. 21) receives ample cor- 
roboration from the evidence. of 
Shankar Singh (P. W. 23) and Jawa- 
har Lal (P. W. 37) (who is a non- 
Congressman). These witnesses have 
clearly stated that one or two days 
before the date of voting, Ram Singh 
(P. W. 21) who is also a newspaper 
hawker distributed copies of leaflet 
(Exh. P-10) without any charge in 
Nagda in which it was inter alia men- 
tioned that Rajendra Jain was a cow 
meat eater and during his trip 
abroad he stayed at: the places where 
cow meat was served, Ajit Singh 
(P. W. 22) has also affirmed that 
about two days before the date of 
polling when he had gone to Nagda 
Mandi for shopping, he came across 
a leaflet wherein it was mentioned 
that “while Rajendra Jain was 
abroad, hestayedin hotels where cow 
meat was served and that he being 
a Jain, stayed in such hotels.” Even 
if the testimony of Ram Singh (P.W. 
21) which has been disbelieved by 
the High Court is excluded from con- 
sideration, even then there are some 
unimpeachable and telling.. pieces of 
circumstantial evidence to establish 
the distribution of the leaflet (Exh. 
P-10) by the appellant or with his 
consent which cannot be easily ig- 
nored. These circumstances are— (i) 
it was the appellant who as already 
observed caused the election . leaflet 
(Exh. :P-10). to be printed by Ram- 
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State of Gujarat S. C. 2177 
prasad (P. W. 24) at the Kamla 


` Printing Press, Ujjain; (ii) in the nor- 


mal course of human conduct, no 
one gets any material printed with- 
out a purpose and in the instant case, 
the purpose manifestly was to malign 
the conduct and character of Rajen- 
dra Jain by distribution of the leaf- 
let (Exh. P-10) amongst the inhabi- 
tants of Khachrod Constituency, (iii) 
the selection of time and place for 
distribution of the leaflet (Exh. P-10) 
which openly denounced Rajendra 
Jain and cast aspersions on his per- 
sonal character and conduct and ap- 
pealed to the electorate not to vote 
for him, The offending leaflet was 
got distributed at a largely attended 
election meeting held at Khachrod to 
canvass support for the appellant 
where both the appellant and his 
election agent were present and at 
other places in Nagda which were 
frequented by the voters of Kha- 
chrod Constituency at a time when 
the tempo of the election - campaign 
was at its climax, and (iv) the omis- 
sion on the part of the appellant to 
prove that the leaflet (Exh. P-10) 
emanated from a source which had 
no connection with the appellant or 
his election agent. 

23. Not only is the 
tion of the offending leaflet proved 
to have been made by the appellant 
or his election agent or with their 


_consent but it has also been proved 


by the unrebutted testimony of Raijen- 
dra Jain that the leaflet contained 
false statement of facts calculated to 
injure his personal conduct and cha- 
racter with a view to prejudice the 
prospects of his election, 

24. In the result, the appeal 
fails and .is hereby dismissed with 


costs. 
: Appeal dismissed. 
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` © (A) Constitution of India, Article 
246, Sch. 7 List 3 Entries 22, 24 — 
Bombay Industrial Relations “Act (il 
of 1947), Ss, 53A, 53B (as inserted by 
Gujarat Amendment Act No. 21 of 
1972) — Bombay Industrial Relations 
(Gujarat) Rules (1963), Rr: 47A, 61A 
to 61ZB (as added in 1973) — Vali- 
dity of Ss, 53A, 53B and the rules. 


Ss. 53A and 53B of the B. I. R. 
Act (as inserted by Gujarat Amend- 
‘ment Act No, 21 of' 1972) fall under 
Entries 22 and 24 of List III ‘in 
Seventh Schedule of the Constitution 
and the State Legislature is compe- 
tent to enact the same. The said pro- 
visions are intended in pith and sub- 
stance to forestall and ‘prevent in- 
dustrial and labour disputes, They 
constitute also in essence a measure 
for the welfare of the labour. 
a (Para 7) 
The object of workers’ participa- 
tion in joint management councils is 
to enlist co-operation of workers with 
a view to bring about improvement 
in the performance of peen 
organizations. Another object ` 
pears to be to democratise the tadus- 
trial milieu. and ensure egalitarianism 
in the process. ` (Para 8) 


If the impugned legislation in 
pith and substance relates to subjects 
which are within the competence of 
the State legislature, as it in- fact 
does, the fact that there is an inci- 
dental encroachment “on matters 
which are the subject-matter of en- 
tries in List I would not affect the 
legislative competence of the State 
legislature to pass the impugned 
legislation. The rules 47A and 61A 
to 61ZB (as added in ‘1973) likewise 
relate to subjects which’ are © within 
the competence of the State Legisla- 
ture.’ The rules in the very nature 
of things can’ operate only in that 
field in which the parent- Act can 
operate. - - ` (Para ’9) 


The ‘wider ‘aspect of joint 
Management would plainly be imper~ 
missible under the ‘impugned legisla- 
tion as it has been ‘enacted -by ` the 
State . Legislature. Such. legislation 
can operate only within a limited 
field, because that is the only way in 
which its constitutional -validity can 
be sustained against the challenge on 
the-ground of want of legislative 
competence by the’ State ‘legislature. 


v. State of Gujarat (KhannaJ.) ALR. 
Concept of industrial democracy 
pointed.. (Paras 10, 11) 


Mr, F. S. Nariman, Sr. Advocate, 
(Mr. K.-S: Nanavati, Advocate, Mr. 
P. C. Bhartari, ‘Advocate for M/s, J. 
B. Dadachanji & Co., Advoeates with 


him) (In C. A, No. 600 of 1975); Mr. 


K. S. Nanavati, Advocate and Mr. P. 
C.. Bhartari, Advocate for M/s. J. B. 
Dadachanji, Advocates (In C. A. No. 
601 of 1975 and C. A. Nos, 1700- 
1714 ofi 1975); Mr. V. M. Tarkunde, 
Sr. Advocate, (Mr. K. -S. Nanavati, 
Advocate and Mr. P. C€, Bhartari, 
Advocate, for M/s, J. B. Dadachaniji 
and Co., Advocates with him) dn C. 
A. No. 1699 of tie Mr. V. N. Gan- 
pule, Advocate (In C. A. 877-878/75), 
for Appellants; Mr. M. C. Bhandare, 
Sr. Advocate and Mr. M. N. Shroff, 
Advocate with him (In C. A. Nos. 
600-601 of 1975 and C. A. Nos. 1699- 
1714 of 1975 and.C. A, Nos, 877 to 
878 of 1975), for Respondent, 


a of the Court was de- 
livered 


H. E. KHANNA, J.:— This judg- 
ment would dispose of civil appeals 
Nos. 600, 601, 877, 878 and 1699 to 
1714 ofl 1975 which have been filed 
by special leave against the judgment 
of Gujarat High Court dismissing 
petitions under Article 226 of the 
Constitution of India filed by the ap- 
pellants, The appellants in those 
petitions assailed the validity of Sec- 
tions 53A and 53B of thé Bombay 
Industrial Relations Act, 1946 ‘(Bom- 
bay Act No. 1 of 1947) (hereinafter 
referred to as the principal Act). 
These sections along with some 
other provisions were inserted in the 
principal Act by the Bombay Indus- 
trial es eager and Industrial Disputes 
(Gujarat ` Amendment) Act, 1972 
(Gujarat Act No. 21 of 1972); The ap- 
pellants also challenged the” “validity 
of the rules which were added to 
the Bombay Industrial Relations 
(Gujarat) Rules, 1961' as per notifica= 
tion dated June 4, . 1973. In addi- 
tion to | that, the appellants challeng- 
ed the ‘validity of notification dated 
December 17, 1973.. i 


2.: The principal Act was en- 
acted to regulate the relations of em- 
ployers:' and employees, to make pro- 
visions: for settlement . of industrial 
disputes and certain other . purposes. 
In 1956 the industrial policy resolu- 
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ți of the Government of India . man in- accordance with the rules 
Stated enter alia that in a socialist made in this behalf. 

democracy labour is a partner in the 53B. (1) The Council shall be 


common task of development and 
must participate in it’ with. enthu- 
siasm, Emphasis was laid upon 
joint consultation of > workers and 
technicians and for associating pro- 
gressively labour in the management 
of the industry, Stress was again 
laid on joint management councils at 
the tripartite conference held in July 


1957. Representatives of labour, 
management and Government were 
present at that conference. There 


was, however, no statutory provision 
for joint management councils and 
whatever was done, was on a volun- 
basis. Sections 53A and 53B 
were inserted in the principal Act 
by Gujarat Act 21 of 1972. The two 
sections read as under: 


“53A. (1) If in respect of any in- 


dustry, the State Government is of 


opinion that it is desirable in public 
interest to take action under this 
section, it may, in the case of all 
undertakings or any class of under- 
takings in such industry, in which 
five hundred or more.-employeés are 
employed or have been, employed on 
any day in the preceding twelve 
months, by general or special ` order 
require the employer to constitute in 
the prescribed manner and within the 
prescribed time limit -a Joint 
Management Council, consisting of 
such number of members as may be 
prescribed, comprised of representa- 
tives of employers and employées en- 
gaged in the undertaking, so however 
that the number of representatives of 
employees on the Council shall not 
be less than the number of represen- 
tatives of the employers, Notwith- 
standing anything contained in this 
Act, the representatives of the em- 
ployees on the Council shall be 
elected in the prescribed manner by 
the employees engaged in the under- 
taking from amongst themselves: i 


Provided that a list of industries 
in respect of which no order is issu- 
ed under this sub-section. shall -be 
laid by the State Government before 
the State Legislature within thi 
days from the commencement of its 
first Session of each year, 


(2) One of the members of the 
Council shall be appointed as Chair- 


charged with the . general. .duty to 
promote and assist in the management 
of the undertaking in a more effici- 
ent, orderly and economical manner, 
and for that purpose. and without 
Prejudice to the generality of the 
foregoing provision, it shall be the 
duty of the Council— 


(a) to promote cordial relations 
between the employer and emplo- 
yees; 

“(b) to build up understanding and 
trust between them; 

(c) to promote measures which 
lead to substantial increase in pro- 
ductivity; l 
; (d) to secure better administra- 
tion of welfare measures and ade- 
quate safety measures; 

__, (e) to train. the employees in 
understanding the responsibilities of 
the Management of the undertaking 
and in sharing such responsibilities to 
the extent considered feasible; and 

(f) to do such other things 

may be prescribed, 


(2) The Council shall be consult- 
ed by the employer on all matters 
relating to the management of the 
undertaking ‘specified in sub-section 
(1)- and it shall be the duty of the 
Council to advise the employer .on 
any matter so referred to it, . 


(3) The Council shall 
trusted by the employer 
administrative functions, appearing to 
be connected with, or relevant to, 
the discharge by the Council. of its 
duties ‘under this section, as may be 
prescribed. : 


(4) It shall be the duty of the. 
employer to furnish to the Council 
necessary information relating to 
such matters as may be _ prescribed 
for the purpose of enabling. it to 
discharge its duties under this Act. 

(5) The Council shall follow such 
procedure in the discharge of’ its du- 
ties as may be prescribed.” 
Consequent upon the insertion of 
Sections 53A and 53B in the princi- 


as 


be en- 
with such 


` pal Act, the Bombay Industrial Re- 


lations (Gujarat) - Rules were als^n 
amended and certain new rules were 
added, Rule 47A relates to the man- 
ner of election of two persons from 
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amongst employees in disputes, Rule 
61A reads as under: 

“61-A Constitution of Joint 
Management Council— Any emplo- 
yer who is required by an order 
made under sub-section (1) of Sec- 
tion 53-A to constitute a Joint 
Management Council shall constitute 
within a period of ninety days from 
the date of' the said order a Joint 
Management Council consisting of 
ten members, out of which the num- 
ber of representatives of the emplo- 
yer to be nominated by the employer 
and the number of representatives of 
employees engaged in the undertak- 
ing to be elected from amongst 
themselves shall be such as may be 
determined by the employer.so how- 
ever that the number of representa- 
tives of the employees on the Coun- 
cil shall not be less than the number 
of representatives of the employer.” 
Rule 61B to Rule 61T relate to elec- 
tion of employees representatives on 
the Management Council, Rule 61U 
prescribes for appointment of Chair- 
man of the Council. Rule 61V deals 
with the constitution of the Council 
from time to time and the manner 
of filling in the vacancies. Rule 61W 
relates to the number of meetings of 
the Council-and provides that the 
Chairman shall also have a second 
or casting vote in the event of equa- 
lity of votes, Rule 61X makes other 
provisions for the meeting, while Rule 
61Y deals with annual returns. Rules 
61Z, 61ZA and 61ZB to which refer- 
ence has been made during the 
course of arguments read as under: 


-"81-Z, Duties of the Council.— 
It shall be the. endeavour of the 
Council:— 

(i) to impose the working condi- 
tions of the employees; 

(ii) to encourage 
from the employees; : 

(iii) to assist in the administration 
of laws and agreements; 

_(iv) to serve generally as an 
authentic channel of communication 
between the management and the 
employees; 

(v) to ‘create in the employees a 
sense of participation; 

(vi) to render advice, in the 
general administration of Standing 
Orders and their amendment when 
needed; 


suggestions 


the employer of each 


(vii) to render advice on matters 
pertaining to retrenchment or ra- 
tionalisation, closure, reduction in or 
cessation of operations, 

61-ZA, Administrative functions 
with which the Council shall be en- 
trustedtby Employer.— The Council 
shall be\ entrusted by the employer 
with adj hinistrative functions in res- 
pect of: 

_ (Gi) operation of vocational train- 
ing and, apprenticeship schemes; 

(ii) :preparation of schedules of 
working hours and breaks and of 
holidays; and 

(iii): payment of rewards for va- 
luable suggestions received from the 
employees. i 

61-ZB. Matters in respect of 
which the Council shall be entitled 
to receive information—- The Coun- 
cil shall be furnished by the emplo- 
yer with information in respect of: 


(i) general economic situation of 
the concern; 

(ii) Ithe state of the market, pro- 
duction ‘and sales programmes; 

(iii) organisation and general 
running. of the undertaking; 

(iv): circumstances affecting the 
economic position of the undertak- 


Bess 
(v) methods of' manufacture and 

work: 
(vi) the annual balance sheet and 


profit and loss of statement and 
connected documents and explana- 
tion; and 


(vii) long term plan for expan- 
sion, re-employment etc.” 

Impugned notification dated Decem- 
ber 17, 1973 reads as under: 

“No, KH-SH-1988/BIR-1073-Jh — 
Whereas in respect of the industry 
specified in the Schedule annexed 
hereto the State Government -is of 
opinion ‘that it is desirable in public 
interest to take action under S. 53-A 
of the Bombay Industrial Relations 
Act, 1946 (Bom, 11 of 1947), in the 
case of'all undertakings in the said 
industry in which five hundred or 
more employees are employed or 
have been employed any day in the 
preceding twelve months. 

Now, therefore, in exercise of 
the powers conferred by sub-sec. (1) 
of the said Section 53-A. the Gov- 
ernment of Gujarat hereby requires 
such under- 


>- . dule to the 
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taking in the said industry :to consti- 
tute a Joint Management Council in 
the manner and within the time limit 
specified in Rule 61-A-Q of the 
Bombay Industrial Relations (Guia- 
rat) Rules, 1961. 


- SCHEDULE 
Cotton Textile Industry as speci- 


fied in the Government of Bombay 
Political and Services Department, 
Notification No. 2847/34-Al dated 


30th May 1939 and the Government 
of Gujarat, Education and Labour 
Department, Notification No. BIR- 
1361, dated the 17th July 1961.” 

3. Although a number of con- 
tentions were advanced before the 
High Court to assail the validity of 
Sections 53A and 53B as well as the 
rules mentioned above, before us 
learned counsel for the appellants 
have restricted their challenge to the 
impugned provisions only on the 
ground of lack of legislative compe- 
tence of the State legislature. 

4. So far as notification dated 
December 17, 1973 is concerned, we 
may state that the said notification is 
no longer in force and, . instead of 
that notification, a fresh notification 
dated March 1, 1976 has been issued. 
In the circumstances, no opinion need 
be expressed on the validity of noti- 
fication dated December 17, 1973. We 
also express no opinion on the rea- 


sons given’ by the High Court in up- 


holding the aforesaid notification. It 


is also, in our opinion, not necessary | 


to express any opinion about the 
validity of notification dated’ March 
1, 1976 as this notification was issu- 
ed subsequent to the decision of the 
High Court and was not the subject- 
matter of writ petitions before the 
High Court. 


5. We may now advert to the 
question of the legislative competence 
of Gujarat legislature to enact Sec- 
tions 53A and 53B reproduced above. 
In upholding the contention of the 
respondent-State that the impugned 
provisions were within the sphere of 
the legislative competence of the 
State legislature under Entries 22 
and 24 of List III in Seventh Sche- 
Constitution, the High 
Court has held that the subject-mat- 
ter of the above legislation was la- 
bour welfare even though it might 
have some incidental effect on corpo- 
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rate undertakings or controlled in- 
dustries. Dealing with Rule 61ZB 
the High Court held that the infor- 
mation to be furnished should be of 
such a nature that its disclosure 
would not be harmful to the under- 
taking, The information, it was held, 
should not be confidential or relating 
to trade secrets. 


6. Sections 53A and 53B, as 
already mentioned, were inserted in 
the principal Act by Gujarat Act 
No, 21 of 1972. This Act was pub- 
lished’ on October 19, 1972 after it 
had received ‘the assent of the Presi- 
dent. According to the respondents, 
the above provisions have been en- 
acted under Entries 22 and 24 of List 
III of the Seventh Schedule to the 
Constitution, Entry 22 relates to 
trade unions; industrial and labour 
disputes, while Entry 24 deals with 
“welfare of labour including condi- 
tions of work, provident funds, em- 
Ployers’ .liability, workmen’s compen- 
sation, invalidity and old age pen- 
sions and maternity benefits.” As 
against that, the contention advanced 
on behalf of the appellants is that 
the impugned legislation falls under 
Entries 43, 44 and 52 of List I in the 
Seventh Schedule which relate res- 
pectively to “incorporation, regulation 
and winding up of trading corpora- 
tions, including banking, insurance’ 
and financial corporations but not in- 
cluding co-operative  societies;” “in- 
corporation, regulation and winding 
up of corporations, whether trading 
or not. with objects not confined to 
one State, but not including univer- 
sities:” and “industries, the control of 
which by the Union is declared by 
Parliament by law to be expedient 
in the public interest.” 


q. We have given the matter 
our earnest consideration, and we 
find no sufficient ground ‘to interferé 
with the finding of the High Court 
that the impugned statutory provi- 
sions fall under Entries 22 and 24 of 
List TTI in Seventh Schedule of the 
Constitution and that the State legis- 
lature was competent to enact the 
same, The impugned provisions, in 
our opinion, are intended in pith and 
substance to forestall and prevent in- 
dustrial and labour disputes, They 
constitute also in essence a measure 
for the welfare of the labour, 
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8. From a conceptual view- 
point, workers’ management of 
undertakings or self-management re- 
presents the most. far-reaching degree 
of association of workers. in decisions 
concerning them. Probably the best 
known example of this type of 
workers’ participation is the Yugos- 
lav system of self-management, Under 
that system, the work force of the 
undertaking exercises the principal 
functions of management, through the 
self-management organs, the organi- 
sation and powers of which have been 
established since the sixties by the 
statute or internal regulations of the 
undertaking, namely, the workers’ as- 
sembly and the workers’ council, For 
varying lengths of time, in a 
‘number of countries, and by virtue 
of a legal obligation, workers’ repre- 
sentatives have been included. in 
management organs in the publie 
sector as a whole or in certain na-. 
tionalised undertakings, In the. pri- 
vate sector, the system which _ has, 
pushed workers’ representation to the 
farthest degree is that of co-deter- 
mination applied in the Federal Re- 
public of Germany since the begin- 
ning of the fifties. By an Act of 1951, 
equal representation of workers was 
established on the supervisory boards 
of large iron and steel and mining 
undertakings. These boards general- 
ly include five workers, . representa- 
tives, five representatives of the 
shareholders, and, an eleventh mem- 
ber nominated by mutual agreement. 
In addition, one of the members of 
the directorate or management board, 
namely, the “labour director’ who is 
generally responsible for personnel 
questions and social affairs, may 
only be nominated or dismissed . in 
agreement with the majority ‘of the 

workers’ -members of -that board. 
Under an Act of 1952,:the workers’ 
representation on the supervisory 
boards of the companies which do not 
belong to the above industries is one- 
third of the total membership. Pres- 
sure is, however, being brought by 
the trade unions for equal’ represen- 
tation: of workers on the supervisory 
boards in sectors other than iron. and 
steel and mining (see International 
Labour Organization Background 
‘Paper on Symposium on. 
Workers’ Participation in Decisions 
within -Undertakings in “Oslo ‘in 


large ` 
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August, 1974). The object of workers’ 
participation in joint management 
councils is to enlist co-operation of 
workers with a view to bring about 
improvement in the performance of 
industrial organisations. It ‘is as- 
sumed that the above scheme would 
five a:robust feeling of participation 
to the workers in the management 
and thus result in. ‘improved func- 
tioning' of the industrial undertaking. 
Another object appears to be to de- 
mocratise the industrial milieu and 
ensure ‘egalitarianism in the process. 


9. |° Tt has not been disputed on 
behalf of the appellants that the 
various objectives mentioned in cls. 
(a) to (f) of sub-sec. (1) of See. 53B 
pertain' to welfare of labour. What is, 


however, contended is that joint 
management councils may claim to 
exercisè such functions under the 


opening. words of sub-section (1) of 
Section] 53B as can be discharged 
only oe the Board of Directors, This 
contention, in our opinion, is not 
well founded. The, impugned > statu- 
tory provisions, in our opinion, should 
be so coneyrued «and. implemented as 
would : sustain their - constitutional 
validity, The functions which ean 
be performed by the joint manage- 
ment councils have to be of such a 
character as would pertain. to wel- 
fare of labour or’ prevent industrial 
disputes. Such, functions would be 
analogous to those specified in cls. (a) 
to (). | lf - the, impugned. legisla- 
tion inl pith and substance relates to 
subjects: which are within the com- 
petence of the State legislature, as it 
in facti does, the fact that : there is 
an incidental encroachment on matters 
which are the subject-matter of en- 
tries in List I would not affect the 
legislative competence of the State 
legislature to pass the impugned 
legislation. The impugned rules, in 
our opinion, likewise relate to sub- 
jects which. are within the compe- 
tence of the State legislature. The 
rules in the very nature of things 


can operate only in that feld in 
which. the parent Act can operate. 
10. For about a hundred 


years the term industrial democracy] - 
has been often mentioned in the 
writings of socialists, trade unionists]. 
and ‘social reformers. Of late the in- 
dustrialists have taken it over. The 


i 
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reason for that is that industrialists 
ave become conscious that any ap- 
proach which has the effect of treat- 
ing workers as if they were commo- 
dities is unsound and wasteful econo- 
mically, The industrialists, it has 
been said, tried paternalism or bene- 
volent autocracy, and . they have 
found that this did not work. justas 
Frederick the Great and his followers 
found that benevolent political des- 
potism did not work. Democracy in 
political terms means the consent of 

e governed inthe governance ofthe 
country, In industry it means that 
wage earners shall have an effective 
voice, -It has been observed by Ed- 
ward Filence: 


“labour having experienced 
the advantages of democracy in gov- 
ernment, now seeks democracy in in- 
dustry. Is it any stranger that a 
man should have a voice as to. the 
conditions under which he works 
than that he should participate in the 
management of the city and the 
state and the nation? If a voter on 
governmental problems, why not a 
voter on industrial problems?” (See 
page 339, Personne] and Labour Ree 
lations by Nash/Miner), 


The above approach postulates trade 
unions as a potential positive ‘force. 
For management and union to share 
the pluralist ideology requires _more 
than agreement about joint decision- 
making as such. It requires also that 
neither side enforces claims or im- 
poses policies which are found exces- 
sively burdensome by its counterpart. 
As observed by Alan Fox on page 303 
of Beyond Contract: Work and Trust 
Relations: 


“It follows. from. this analysis that 
management will be readier to ac- 
cept pluralistic forms of decision- 
making the’ greater its 
that it will always. be able, in. the 
last tesort; to‘ bend employee claims 
towards acceptable ‘compromises, Tt 
may even be convinced of its ability 
to charm them away altogether or at 
least much -reduce them by ‘rational’ 
argument and persuasion designed to 
bring out the ‘true’ common interests. 
In this sense a formal acceptance of 
pluralistic patterns may mask uni- 
tary convictions ` on management’s 
part about the nature of the enter- 
prise. It may regard joint decision- 
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making and a fully institutionalized 
handling of claims and grievances 


not as mechanisms for compromising 
genuine -conflicts of interest but as 


‘devices which facilitate the ‘working- 


through’ of mistaken conceptions, 
Psychological blockages, and organi- 
zational confusions by a process of 
‘rational’ clarification.” 

11. It would appear from the 
above that the . concept of joint 
management has a much wider con- 
notation, That wider aspect of joint 
management would plainly be im- 
permissible under the impugned 
legislation as it has been enacted by 
the State legislature, Such  legisla-|- 
tion can operate only within a limit- 
ed field because that is the only way 
in which its constitutional validity 
ean be sustained against the challenge 
on the ground of want of legislative 
competence by the State legislature, 

12. With the above observa- 
tions, Wwe dismiss the appeals, but in 
the circumstances leave the parties 
to bear their own costs throughout. 

- Appeals dismissed. 
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H. R. KHANNA, M. H. BEG AND 
V. R. KRISHNA IYER, JJ. 
R. Dayananda Sagar ete., 


f Peti- 
tioners-v. Vatal Nagaraj etc., 


Res- 


` pondents. 


- Review Petn. Nos. 43 and 44 of 
1975, D/- 23-4-1976*, 
-© (A) Constitution of India, Article 
137 — Power of Supreme Court to 
review its judgment — When exer- 
cised, i 
A judgment of the final Court of 
the land is final. A review of such a 
judgment is an exceptional ` pheno- 
menon, permitted only where a grave 
and glaring error or other well- 
established ground is made out, k 
“ (Para 1) 
‘In the instant case review was 
sient on the ground that certain 


- observations in the judgment almost 


branding the petitioner as an unin- 
dicted criminal — guilty of abetting 
forgery ‘and purgery — were unmerit- 


*(Review Petn, against judgment- re- 
‘ported:in AIR 1975 SC 349). . 


GT/GT/B435/ 76/KSB 
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ed and should be obliterated, but the 
Supreme Court declined to cancel the 
observations and at the same time 
modified the rigour by making cer- 
tain observations. 


Mr. A. K. Sen, Sr. Advocate, 
(Mr. M. Veerappa and Mr. Altaf 
Ahmed, Advocates with him), in Re- 
view Petn, No. 43 of 1975 and Mr. V.S. 
Desai, Sr, Advocate, (Mr. R. B. Da- 
tar, Advocate with him) in Review 
Petn. No, 44 of 1975; for Petitioners. 

The Order of the Court was de- 
livered by 

KRISHNA IYER, J.i— <A judg- 
ment of the final Court of the land 
is final. A review of such a judg- 
ment is an exceptional phenomenon, 
permitted only where a grave and 
glaring error or other well-establish- 
ed ground is made out. Unfortunate- 
ly, the theoretical possibility, suc- 
cessful in a microscopic rarity of 
cases, has led to frequent, unfound- 
ed and indiscriminate petitions, al- 
most as a rountine sequel to a defeat 
in Court, The present review peti- 
tions fall under the latter category 
and fail by the former test and are 
therefore dismissed. 


2. Shri Asoke Sen made a 
limited submission on behalf of 
Dayananda Sagar in CMP 2095 of 
1975 that certain observations in the 
judgment almost branding his client 
as an unindicted criminal — guilty 
of abetting forgery and purgery — 
were altogether unmerited and should 
be obliterated. While we cannot 
agree to this course, we admit that 
these strictures are in no way inte- 
gral to the decision, although rele- 
vant if we take an overall view. 


3. Tt is true that the words 
used are strong and we felt then 
that they were warranted. After 


hearing both sides we deem it meet 
to soften the judicial blow. Shri Sen 
submits that we were misled in 
reaching the inference drawn. Maybe, 
we were. Judge Learned Hand once 
said that the spirit of liberty is ‘the 
spirit which is not too sure that it is 
right” That great Judge was ‘fond 
of recalling Cromwell’s statement: ‘I 
beseech ye in the bowels of Christ, 
think that ye may be mistaken’, He 
told a Senate Committee, ‘I should 
like to have that written over the 
portals of every church, every school 
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(Para 5) 


A.L R. 


and every court-house, and may I 
say, of every legislative body in the 
United States. I should like to have 
every court begin. 'I beseech ye in 
the bowels of Christ, think that we 
may be mistaken’. (Yale Law Jour- 
nal: Vol 71: 1961 November part). 

_ 4 In a sense, it is this like- 
lihood of error that persuaded Jesus 
Christ to caution: ‘Judge not, that ye 
be not judged’. Our search for truth 
sometimes reaches a blind alley ex- 
pressed by Bacon: “What is truth?” 
said jesting Pilate; and would not stay 


29) 


for an answer’. 


5. In this conspectus of great 
sayings, we are inclined to be hum- 
ble in spirit and free to tone down 
the harshness of the characterisation 
to some extent. We would content 
ourselves by saying that the mate- 
rials placed before us in appeal, read 
in the light of the conclusions of the 
High Court, may well lead to the 
inference and justify the observations 
made by us, although it may not be 
ruled out that a more innocent in- 
ference exculpating any role for the 
petitioner is possible, Thus far we 
modify: the rigour, but decline to can- 
cel, as pleaded by the petitioner. 
Wisdom cannot be confounded with 
obstinacy and a charitable ` construc- 
tion of a situation cannot be exclud- 
ed. That is why we have consented 
to the dilution. 

Order accordingly. 


AIR 1976 SUPREME COURT 2184 
f (From: Patna)* : 
Y. V. CHANDRACHUD, V. R. 

KRISHNA IYER AND A, C. 

l GUPTA, JJ. 

Anirudh Prasad, Appellant v. 
Rajeshwari Saroj Das and others, 
Respondents. i ; 

Civil Appeal No. 714 of 1975, D/- 
20-4-1976. 

(A) Representation of the People 
Act (1951), S. 97 — Plea of recrimi- 
nation under Section 97 — Nature of 
— Election petition by uncuceessful 
candidate for composite relief — 
Election for filling some vacancies in 


*(Ele. Petn..No, 2 of 1974, D/- 18-4- 
1975—(Pat.)). 
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State Legislative Council challenged 
— One successful candidate if should 
file recrimination against another suc- 
cessful candidate, 


The’ recriminatory plea is in 
truth and substance not so much a 
plea in defence of one’s own election, 
though that be its ultimate purpose 
and effect, as a plea of attack by 
which the successful 
sumes the role of a counter-petitioner 
and contends that the election of the 
candidate in whose favour the de- 
claration is claimed would have been 
void if he had been the returned 
candidate and a petition had been 
presented calling his election in ques- 
tion, When the election petition has 
asked for a composite relief that the 
election of the successful 
or of that candidate who is found to 
have secured the least number of 
votes should be. set aside and that he 
himself should be declared as a suc- 
cessful candidate, the conditions neces- 
sary for attracting Section 97 are un- 
doubtedly present. But that does not 
mean that every contention made by 
any of the successful candidate or 
other parties is barred unless a re- 
criminatory petition is filed, 

(Para 15) 


Nineteen persons contested the 
biennial elections to the Bihar State 
Legislative Council held on 29-3-1974 
for filling 11 vacancies, The elections 
were held by the system of propor- 
tional representation by a single 
transferable vote. R. 1 to R. 11 were 
declared as successful candidates, P 
filed election. petition challenging this 
election. R. 1 to R. 6, R. 8 and R.11 
to R. 17 did not enter ‘appearance 
R. 7 and R. 10 only fied written 
statements. R. 9 filed written state- 
ment as well as a recriminatory peti- 
tion, The High Court held that six 
ballot papers were wrongly rejected 
by the Returning Officer with the re- 
sult that the number of valid ballot 
papers rose from 306 to 312. The 
minimum quota consequently rose 
from 2551 to 2601. On the basis of 
the recounting of votes the High 
Court allowed the election _ petition 
and declared R. 1 to R. 9, R. 1i and 
P as the successful candidates, On 
recount, R, 10 was found to have 
secured 2500 votes as against 2579 
votes secured by P. High Court set 
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candidates ` 


cessful candidates, 
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aside the election of R. 10. An ap- 
peal by special leave was filed by 
R. 10 to Supreme Court. R. 10 made 
a fervent plea that since R. 8 had not 
filed a recriminatory petition, he had 
disentitled himself from claiming any 
benefit under the ballot papers which 
were initially rejected by the Re- 
turning Officer but which were ac- 
cepted by the High Court as valid, 


Held (1) that on the language 
and intendment of Section 97 there 
was no justification for the conten- 
tion that one successful candidate 
must file a recrimination against an- 
other successful candidate if an un- 
successful candidate filed an elec- 
tion-petition asking for a composite 
relief, In claiming the 1st preference 
vote under one of the wrongly re- 
jected ballots R. 8 was not in any 
manner challenging the validity of 
any of the votes cast and counted in 
favour of P. If the said ballot pa- 
per was valid, it must be treated as 
valid for all purposes and therefore 
the Ist preference vote contained 
therein in favour of R. 8 must be 
counted in his favour. This would be 
so especially when the process in- 
volved no recrimination between R. 8 
and R. 10 both of whom were suc- 
Nor indeed did 
the counting involve any recrimina- 
tion between .R. 8 arid P. 

(Paras 16, 17) 


(2) that originally, R. 8 had se- 
cured 2611 votes as against 2500 vo- 


. tes secured by R. 10. That was with- 


out counting the ist preference vote 
cast in favour of R., 8 under the 
wrongly rejected ballot. On that foot- 
ing also- R. 10 could not claim prio- 
rity over R. 8. AIR 1964 SC 1200 and 
AIR 1968 SC 227 and AIR 1973 SC 
2077 and AIR 1975 SC 2182, Distin- 
guished. Ele. Petn. 2 of 1974, D/- 
18-4-1975 (Pat), Affirmed, (Para 18) 
Cases Referred: Chronological Paras 
i SC 2182 = (1976) 1 - er 
ae 1973 SC 2077 = (1973) 3 scr 
616 
en sc 227 = (1968) 1 scr 
AIR 1964 SC 1200. = (1964) 6. SCR 
54 : 19,20 
- M/s. ‘Prarod sande: and K. K. 
Chaudhuri, Advs. for Appellant: M/s. 
K. P. Verma, Sr. Advocate, (M/s, B. 
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B. Sinha and S. C. Patel, Advocates 
with him), (for Nos. 8 and 9); M/s. J. 
P. Goyal and M. P. Mukherjee, Ad- 
vocates, (for No. 18) and Shree Pal 
Singh, Advocate, (for Nos, 10, 12 and 
17), for Respondents, 


Judgment of the Court was de- 
livered by i 


Y. V. CHANDRACHUD, J.:— 
Nineteen persons contested the bien- 
nial elections to the Bihar Legisla- 
tive Council which were held on 
March 29, 1974 for filling 11 vacan- 
cies, The appellant, Anirudh Prasad, 
and respondents 1 to 10 were declar- 
ed as the successful candidates, 


2. The elections having been 
held by the system of proportional 
representation by a single transfer- 
able vote, votes were counted in ac- 
cordance with' the procedure pres- 
cribed in Part VII of the Conduct of 
Election Rules, 1961 (hereinafter call- 
ed the Rules), read with the relevant 
provisions of the Representation of 
the People Act, 1951 (hereinafter 
called the Act). The Secretary of 
the Bihar Legislative Assembly who 
acted as the Returning Officer reject- 
ed 9 ballot papers and accepted the 
remaining 306 ballot papers as valid. 
Considering that 11 seats were to he 
filled on the basis of votes’ cast in 
306 ballot papers, the Returning Of- 
ficer, by the application of Rule 76, 
fixed the minimum quota ‘of votes 
sufficient to: secure the return of a 
candidate at: 2551. The’ technical 
arithmetical formulae were ` applied 
during counting from time to time, 
votes were likewise added and sub- 
tracted from'one round ‘to -another of 
counting and the result of the none- 
too-simple procedure was entered by 
the Returning Officer in a form près- 
cribed by the rules for. that _Purpose. 


3 In ‘the first . round of 
counting, respondents 1 to 5 were de- 
clared elected‘ as they secured more 
votes than the fixed quota of 2551. 
În the second and third rounds of 
counting, respondent 6. (since decéas- 
ed) ‘and respondent 7 were declared 
successful on the basis of transfer of 
surplus votes, None- of the ¢andida- 
tes could be declared successful in 
the fourth round but in’. ‘the. fifth 
round, respondents 8 and 9 and in 
the sixth round, respondent 9, were 
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declared; elected. In the seventh 
round ;of counting respondent 
18 (Indra Kumar) was elimi- 


nated and in the eighth round, which 
was the! last round of counting, 
appellant Anirudh Prasad and res- 
pondent 10 were declared as the suc- 
cessful ‘candidates, 

4. Respondent 18 filed an 
election ‘petition in the Patna High 
Court challenging the election of the 
successful candidates on the ground 
that the rejection of 3, ballot papers 
having First Preference votes in his 
favour, the rejection of 2 ballot pa- 
pers having First Preference votes in 
favour of respondent 9, the illegal 
acceptance of one ballot paper having 
a First Preference vote in favour of 
- respondent 8 and a wrong counting 
of votes in the fourth round of 
counting! had materially affected the 
result: of the election. Out of the 3 
ballot papers which according to res- 
pondent:18 were wrongly rejected by 
the Returning Officer, one was re- 
jected on the ground that it contain- 
ed a small horizontal line, another 
on the ground that it contained a 
faint mark and. the third on the 
ground that the elector had scored 
through | the Fourth Preference vote 
cast in favour of one candidate and 
had assigned it to another. The re- 
jection òf these 3. ballot papers 
which contained First Preference vo- 
tes in favour of respondent 18 was 
partly hased on the view that while 
casting their votes, the voters con- 
nected with the particular ballot pa- 


pers ‘had resorted to devices by 
which their identity could be esta- 
blished.' Respondent 18 prayed that 


the election of successful candidates 
or‘of the candidate receiving the 

smallest. number of votes on recount 
be declared as. vold and that he him- 
self be declared as duly elected. The 
rest of ithe 18 contestants were im- 
pleaded as’ Reepancente: to the Elec- 
tion Petition. 


Bs) Respondents 1 to 6, 8 aad 
11 to 17 did not enter appearance in 
the High Court. Respondents ‘7 and 
10 appeared, in the election | petition 
and filed their .written statements. But 
they took no further part in the prò- 
ceedings. l 

6. | Respondent. 9, - Nathuni 
Ram, filed-a. written statement. as 


the . 
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well as a recriminatory petition. He 
contended that the Returning. Officer 
had wrongly rejected 2 ballot pa- 
pers which contained First Preference 
votes in. his favour and one other 
ballot paper having a Second Pre- 
ference vote in his favour. Accord- 
ing to respondent 9 even if the grie- 
vance made by respondent 18 in the 
election petition was to be accepted 
as valid that would not- affect his 
election as, in any view of the mat- 
ter, he would be entitled to additional 
votes which were wrongly rejected 
by the Returning Officer. 


T. The appellant Anirudh Pra- 
sad, who was respondent 10 in the 
High Court, appeared in the case and 
filed his written statement, The High 
Court accepted his written statement 
subject to the condition that he. paid 
costs of respondent 18 who had filed 
the election petition and of respon- 
dent 9 who was the sole contesting 
respondent, This condition was im- 
posed by the High Court on the 
ground that the appellant had filed 
his written statement much beyond 
the time fixed for that purpose. The 
appellant did not pay. the costs ‘as 
directed by the High ` Court and 
since the payment of costs was a 
condition precedent to the ‘acceptance 
of his written statement, the High 
Court passed orders declining to take 
the written statement on record. The 
High Court, however, allowed. -the 
appellant’s counsel to cross-examine 
the witnesses examined by the elec- 
tion-petitioner and by respondent 9, 
limiting the cross-examination to the 
statements made by the witnesses in 
their examination-in-chief, The ap- 


pellant was further permitted by the ' 


High Court to lead evidence by way 
of rebuttal and to submit arguments 
on the evidence in the case, - 


8. On the basis’ of the aver: 
ments contained in the election peti- 
tion filed by respondent 18 and those 
contained in the ‘written statement 
and the recriminatory petition filed 
by respondent 9, the High Court 
framed 5 issues for determination: - 

‘1. Is the election. petition, ‘as 
framed. maintainable? is Í 

2. Did the Returning Officer at 
the time of counting of votes illegal- 
ly and wrongly reject three, with 
first preference, votes validly polled 
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in’ favour of the petitioner? If so, has 
the result of the election been mate- 
rially affected on that account? 


3. Did the Returning Officer at 
the time of counting of votes illegal- 
ly and wrongly reject two votes with 
first preference and one vote with 
second preference validly polled in 
favour of respondent No. 9? If so, 
has the result of the election been 
materially affected thereby? 


' 4, Whether the petitioner has re- 
ceived majority of the valid votes 
and is entitled to be declared elected, 
as claimed? 


- 5. To 
petitioner 
petition?” 
Since the decision of issues 4 and 5 
depended upon the answers to issues 
1 to 3, the High Court, by consent of 
the contesting parties, took up issues 
1 to 3 for consideration in the first 
instance. By its judgment dated 
February 28, 1975 it rejected the 
contention that the election petition 
was defective and held on issue No. 
1 that the petition was maintainable. 
It held on issue No, 2 that the 3 
disputed ballot papers ‘(Exhibits 4, 4/a 
and 4/b) did not contain any identi- 
fying marks within the meaning of 
Rule 73 (2) (d) and therefore the Re- 
turning ‘Officer was in error in re- 
jecting those ballot papers as in- 
valid. It was not disputed before the 
High Court at that stage that the 
election petitioner (respondent 18) 
was eliminated in the seventh round 
of ‘counting because of his failure to 
receive the required quota of 2551 
votes and that if the 3 First Prefer- 
€nce votes contained in' Exhibits 4, 
4/a and 4/b had been: counted in his 
favour, he would have been declar- 
ed as duly - elected. Consequently, 
the High Court recorded the’ findinz 
that the election of the -election-peti- 
tioner was materially affected by the 
rejection of the 3 ballot. papers. On 
the 3rd issue, the question for consi- 
deration of the High Court was whe- 
ther .3 other ballot papers (Exhibits 
B, B/1 and B/2) were rightly re- 
jected by the Returning Officer. The 
High Court held that the Returning 
Officer had rejected the 3 ballot pa- 
pers wrongly and that -the votes cast 
therein in-favour - of respondent 9 


what relief, if any, is the 
entitled in this election 
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had to be taken into account, The 
wrong rejection of these 3 ballot pa- 
pers had materially affected the re- 
sult of the election qua respondent 
9 in the sense that if the votes cast 
in his favour in the 3 ballot papers 
were taken into account, he would 
have been declared elected in the 
very first round of counting and wouid 
not have been required to trail be- 
hind until the sixth round. The 
High Court recorded its finding on 
issue No, 3 accordingly, 


9. The appellant filed a peti- 
tion for special leave in this Court 
against the aforesaid judgment of 
the High Court dated February 28, 
1975 but that petition was rejected.- 


10. Thereafter the High 
Court proceeded with the election 
petition and tried the remaining 


issues, 4 and 5, By consent of par- 
ties it appointed Shri R. N. Thacore, 
Ex-Deputy Secretary of the Bihar 
Legislative Council, to recount the 
votes on the basis of the findings re- 
corded on issues Nos, 2 and 3, Shri 
Thacore was expertly conversant with 
the complicated mechanism of count- 
ing votes under. the system of propor- 
tional representation by single trans- 
ferable vote. Learned counsel who 
appeared in the High Court for the 
election petitioner and for respon- 


dent 10 would appear to have been | 


familiar with the particular ' proce- 
dure and they agreed to assist Shri 
Thacore. Respondent 9 agreed that 
counsel for the election petitioner 
may deputise for him. Accordingly, 
the votes were recounted by Shri 
Thacore in the presence of the par- 
ties and their counsel, <A fair copy 
of the result sheet was thereafter 
prepared by Shri Thacore in the pre- 
sence of.counsel for the parties who 
affixed their signature thereon in 
token of its correctness, 


11. The Returning Officer had 
declared the result of the election on 
the basis that only 306 ballot papers 
were valid. The High Court by its 
judgment of February 28, 1975 held 
that six ballot papers were wrongly 
rejected by the Returning Officer 


with the result that the number of ` 


valid ballot papers rose from 306 to 
312, The minimum quota conse- 
quently rose from 2551 to 2601. On 
the basis of the recounting of votes 


, appears on behalf of the 


ALR. 
done by Shri Thacore, the High 
Court allowed the election petition 


and declared respondents 1 to 10 and 
respondent 18 (the election peti- 
tioner) as the successful candidates. 
The appellant, Anirudh Prasad, who 
was respondent 10 in the High Court 
and who had been declared elected 
by the Returning Officer was found, 
on a recount of the votes, to have 
secured 2500 votes as against 2579 
votes secured by respondent 18. The 
High Court set aside the election of 
the appellant who had secured the 
smallest: number of votes. This ap- 
peal by. special leave is directed 
against the judgment of the High 
Court dated April 18, 1975. f 


12.: After the preliminary 
finding of the High Court that the six 
ballot papers were wrongly rejected 
by the Returnnig Officer and that 
those ballot papers were valid, the 
appellant made an application in the 
High Court that since respondent 8, 
Janardan Prasad Varma, had not fil- 
ed any recrimination, the Ist prê- 
ference vote cast in his favour 
under the ballot paper Ex, B/2 and 
the 7th preference cast in his favour 
under Exhibits B and B/1 should not 
be counted in his favour, By an 
order dated April 14, 1975 the High 
Court rejected that application and 
directed! that all the votes contained 
in and cast under the ballot papers 
which were held to be valid should 
be counted in favour of the candi- 
dates concerned according to the re- 
levant rules. 


| . . 
13.: Mr. Pramod Swaroop, who 
appellant, 
made a fervent plea that since res- 
pondent; 8 had not filed a recrimina- 
tory petition, he had disentitled him- 
self from claiming any benefit under 
the ballot papers which were initial- 
ly rejected by the Returning Officer 
but which were accepted by the 
High Court as valid. It may be re- 
called that the election-petitioner had 
asked for the scrutiny and acceptance 
of three ballot papers only (Exs. 4, 
4/a and! 4/b), wherein he had secured 
Ist preference votes, Respondent 9 
filed a recrimination under Section 
97 of the Act asking that two other 
ballot papers, Exhibits B and B/1, 
wherein! he had secured ist’ prefer- 
ence votes and the ballot paper, Ex. 
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B/2, wherein he had secured a 2nd 
preference vote should be re-scruti- 
nised- and accepted, . These six bal- 
lot papers which were rejected by 
the Returning Officer were accepted 
by the High Court as valid, Apart 
from the emphasis on the failure of 
respondent 8 to file a recrimination, 
the grievance of the appellant is this: 
Ex, B/2 which contains a 1st prefer- 
ence vote for respondent 8 was not 
even considered for counting the vo- 
tes secured by respondent 9 who 
had filed his recrimination and at 
whose instance Ex. B/2 was held va- 
lid; because, in order to get elected 
it was enough for respondent 9 -to 
rely on the 1st preference votes cast 
in his favour under Exts. B and B/1. 
The second preference vote cast in his 
favour under Ex. B/2 was superfluous 
for his election, According to to the 
appellant, it is anomalous that res- 
pondent 8 who had taken no part 
in the proceedings before the High 
Court should get the benefit of the 
Ist preference vote cast in his favour 
under Ex, B/2 when he asked for no 
such relief, especially when respon- 
dent 9 at whose instance the parti- 
cular ballot paper was treated as va- 
lid did not require for his election 
the addition of the 2nd preference 
vote cast in his favour thereunder. 


14. This argument is founded 
on the provisions contained in Sec- 
tion 97 of the Act, which has been 
the subject-matter of several deci- 
sions of this Court. That section pro- 
vides: 


“97. Recrimination ‘when seat 
claimed.— (1) When in an election 
petition a declaration that any can- 
didate other than the returned can- 
didate has been duly elected -is 
claimed, the returned candidate or 
any other party may give evidence 
to prove that the election of such 
candidate would have been void if 
he had been the returned candidate 
and a petition had been presented 
calling in question his election: 

Provided that the returned can- 
didate or such other party, as afore- 
said shall not be entitled to give such 
evidence unless he has, within four- 
teen days from the date of com- 
mencement of the trial, given notice 
to the High Court of his intention to 
do so and has also given the security 


and the further security referred to 
in Sections 117 and 118 respectively. 


(2) Every notice referred to in 
sub-section (1) shall be accompanied 
by the statement and particulars re- 
quired by Section 83 in the case of 
an election petition and shall be 
signed and verified in like manner.” 


15. An election-petitioner may 
either ask for the relief under Sec- 
tion 100 of the Act that the election 
of the returned candidate be declar- 
ed void or he may ask for the addi- 
tional relief under Section 101 that 
he or any other candidate may be 
declared as elected. It is only if 
such a composite claim is made that 
Section 97 is attracted. The return- 
ed candidate can then recriminate 
against the person in whose favour a 
declaration is claimed under Sec- 
tion 101. The recriminatory plea is 
in truth and substance not so much 
a plea in defence of one’s own elec- 
tion, though that be its ultimate pur- 
pose and effect, as a plea of attack 
by which the successful candidate as- 
sumes the role of a counter-petitioner 
and contends that the election of the 
candidate in whose favour the de- 
claration is claimed would have been 
void if he had been the returned 
candidate and a petition had been 
presented calling his election in ques- 
tion, Since respondent 18 who filed 
the election petition had asked for a 
composite relief that the election of 
the successful candidates or of that 
candidate who was found to have 
secured the least number of votes 
should be set aside and that he him- 
self should be declared as a success- 
ful candidate, the conditions neces- 
sary for attracting Section 97 were 
undoubtedly present. But that does 
not mean that every contention made 
by any.of the successful candidates 
or other parties is barred unless a 
recriminatory petition is filed. The 
plea of recrimination goes under 
Section 97 to the claim of the elec- 
tion-petitioner that he or any per- 
son other than the successful candi- 
date may be declared elected, the 
plea of the recriminator being that 
the election of the person in whose 
favour the declaration is claim- 
ed would have been void if he 
had been the returned candidate and 
a petition were filed to challenge his 

nw 
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election. For example, any of the 
successful candidates can contend’ by 
a recriminatory petition . that . the 
election of the election- -petitioner, 
were he successful, suffered from de- 
fects by reason of which it could be 
void. Such a challenge can be made 
only by a recriminatory petition and 
unless such petition is filed in com- 
pliance with Section 97, it is not 
open to the successful candidate or 
any other party. to challenge the ad- 
ditional claim made by, the election 
petitioner, | 


-. 16. The contentiòn of the ap- 
pellant before us is altogether of a 
-different kind, It is argued that res- 
pondent 8 cannot take advantage of 
the lst preference vote. cast in . his 
favour under Ex, B/2 without a re- 
criminatory petition., This conten- 
tion is outside the scope of Section 
97 because, in claiming the 1st pre- 
ference vote under Ex. B/2, respon- 
dent 8 is not in any manner chal- 


lenging the validity of any. of the 


votes cast and counted in favour: of 
the election-petitioner or any step 
taken by or on behalf of the election- 
petitioner in furtherance of his elec- 
tion. In fact, respondent 8 made no 
contention and wanted to make none 
in regard to the claim of the election- 


. petitioner that he should be declared 


elected, The election involved a 
contest to 11 seats and the. claim of 
respondent 8 to -the 1st. preference 
vote in Ex, B/2 was not in derogation 
of any of the rights of the election- 
petitioner who claimed the composite 
relief, The very. fact that the elec- 
tion-petitioner succeeded in the High 
Court despite the counting of the 
Ist preference vote in favour of res- 
dent 8 shows that there was no con- 
flict of interest between the elec- 
tion-petitioner and respondent 8 on 
the question whether the particular 
` vote should be counted in favour of 
the latter. Respondent 8’s claim to 
the ist preference vote contained in 
Ex. B/2 did not have the effect, 
directly or indirectly, of invalidating 
-any of the votes counted ` originally 
in favour of the election-petitioner. It 
may bear repetition that respondent 
8, like the appellant, was one of the 
successful candidates and it is res- 
. pondent 18 who was declared unsuc- 
cessful in the election, who filed the 
election petition, The appellant’s 


-_ 
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contention comes to this that one 
successful candidate must file a' re- 
crimination against another success- 
ful candidate if an unsuccessful can- 
didate files an election-petition asking 
for a composite relief, We see no 
justification for -this contention ‘on 
oe Ga and intendment of Sec- 
on . 


17.. Tt is also néiessaiy to 
bear in mind that. the election to the 
Legislative Council was held by the 
system of proportional representation 
by a single transferable vote, Nine- 
teen candidates contested the election 
for 11 seats. Rules .76 to-85 of the 
Conduct of Election. Rules, 1961 pro~ 
vide an ‘elaborate procedure for 
counting of votes when more than 
one seat is to be filled. By Rule 76; 
every valid ballot : paper is deemed 
to be of the value of 100 and putting 
it simply, the quota sufficient to se- 
cure the return of a candidate is de- 
termined by multiplying the number 
‘of valid ballot papers by 100, divid- 
ing the total by one more than the 
number of vacancies to be filled and 
adding one to the quotient. Initially, 
306 ballot papers were accepted as 
valid by the Returning Officer. The 
minimum quota was accordingly fix~ 


ed ati 2551: (306X100 = 30600 + 
1i+1 255041 = 2551). The High 
Court heldthat 6 ballot papers were 


wrongly rejected by the Returning 
Officer'as a result of which the 
number of valid ballot papers rose to 
312. The minimum quota correspon- 
dingly . rose to 2601: (312100 = 
31200 + 12 =-2600+1 = 2601). The 
minimum quota which is fixed pri- 
marily on the basis of valid ballot 
papers jis the key-point of counting 
and transfer of surplus votes, ‘Sur- 
plus votes’ means votes in excess of 
the minimum quota and it is such 
surplus votes that are transferred to 
other candidates left in the field. The 
various rules and their working as 
illustrated in the Schedule: to the 
Rules show that the system of pro- 
portional representation by a= single 
transferable vote involves a progres- 
sively jinter-linked method of’ count- 
ing votes. It is therefore difficult to 
accept ‘the appellant’s argument that 
a ballot. paper may be treated as va- 
lid for'fixation of the minimum quota 


but should be ruled out for purposes 
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of counting the votes cast therein in 
favour of any candidate, If the bal- 
lot paper Ex, B/2 is valid, it must be 
treated as valid for all purposes and 
therefore the I1st preference vote 
contained therein in favour of res- 
pondent 8 must be counted in his fa- 
vour, This would be so especially 
when the process can involve no re- 
crimination between respondent 8 
and the appellant, both of whom were 
successful candidates. Nor indeed 
does such counting involve any re- 
crimination between respondent 8 
and the election-petitioner who, as 
stated earlier, was declared success- 
ful by the High Court despite the 
counting of the ist preference- vote 
in favour of respondent 8. 


18. On the facts of the case it 
is clear that originally, respondent 8 
had secured 2611 votes’ as against 
2500 votes secured by the appellant. 
That was without counting ‘the ist 
preference vote ‘cast in favour of res- 
pondent 8 under Ex. B/2, On that 
footing also the appellant cannot 
claim priority over respondent 8 and 
his grievance that he, instead of res- 
pondent 8, should be declared elect- 
ed is without any substance. 


19. Great reliance was. placed 
by counsel for the appellant on the 
decision of this Court in Jabar Singh 
v. Genda Lal, (1964) 6 SCR 54 
(AIR 1964 SC 1200) in support of the 
contention that réspondent 8 cannot 
claim the benefit of the lst ‘prefer- 
ence vote cast in his favour under 
oe B/2 without a recriminatory peti- 

on. 


20. That was a typical case in 
which the contention sought to be 
raised bythe successful candidate 
could not have been raised without a 
recriminatory petition under Sec, 97 
of the Act. The respondent ‘therein 
challenged the election of the ‘appel~ 
lant on the ground of improper re- 
ception of votes in favour of the ap- 
pellant and improper rejection of 
votes in regard to himself. The res- 
pondent prayed that the appellant’s 
election should be declared void and 
he himself should be’ declared to 
have been duly elected. The appellant 
urged before the tribunal ‘that theré 
had been improper rejection of ` his 
votes and improper acceptance of the 
votes in favour of the respondent: 


= 
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objected to this 
course and that objection was upheld 
by this Court’ on the ground that in 
the -absence of recriminations it was 
not open to the appellant: to take up 
the particular plea, As we have 
shown earlier respondent 8 did not 
contend that there was any improper 
reception of votes in favour of the 
election petitioner or forthe matter of 
that in favour of any other candidate. 
There was therefore no question of 
his filing a recrimination under Sec- 
tion. 97, Secondly, the voting in that 
case was not by the system of pro- 
portional representation by a single 
transferable vote ‘and the complica- 
tions which arise by reason of the 
peculiar system of counting which is 
required to be adopted in the instant 
case had- no place in the scheme of 
counting in that case, In view of this 
position it- seems unnecessary to dis- 
cuss the other decisions cited on be- 
half of the appellant which are re- 
ported in Dhara Singh v. District 
Judge, Meerut, (1968) 1 SCR 213 = 
(AIR 1968 SC 227) P. Malaichami v. 
M. Andi Ambalam, (1973) 3 SCR 1616 
= (AIR 1973 SC 2077) and the deci- 
sion in Civil Appeal No. 783 of 1975 
decided on July 31, 1975 = (reported 
in AIR 1975 SC 2182). These deci- 
sions are distinguishable for the same 
reason for which Jabar Singh’s case 
(AIR. 1964 SC 1200) has no applica- 
tion to the facts. of the instant case. 

+ 21. For these reasons we dis- 
miss the appeal and confirm the 
judgment of the High Court but there 
will be no order as to costs. 

Appeal dismissed. 


Govt.- of Manipur 
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- Akoijam Ranbir Singh, Appellant 
v. The Government of Maes Res- 
pondent. 

Criminal Appeal No. 280 of 1971, 
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€A) Criminal P. C. (1898), Sec- 
tion 423 — Appeal against acquittal 
— Finding of acquittal based on pro- 


*(Criminal Appeal Case No. 2 of 
` 1968, D/-. ii 3- 1971——(Manipur)). 
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per appreciation of evidence — High 
Court is not justified in interfering 
with finding, Criminal Appeal Case 
No. 2 of 1968, D/- 11-3-1971 (Mani- 
pur), Reversed, 

Where the finding of acquittal by 
the Sessions Judge is based on a 
proper appreciation of the evidence 
on record the High Court is not justi- 
fied in setting it aside and convicting 
the accused even though two differ- 
rent conclusions are possible on the 
basis of the material on record and 
the evidence is sufficient to create 
some suspicion about the complicity 
of the accused in the crime. Crimi- 
nal. Appeal Case No. 2 of 1968, D/- 


11-3-1971 (Manipur), Reversed. 
(Para 12) 
Mr. S. C. Majumdar, Advocate, 
Mr. P. K. Chakrabarti and Mrs. 


Laxmi Arvind, Advocates, for Appel- 
lant: Mr, R. L. Kohli, Advocate and 
Mr. R. N. Sachthey, Advocate, for 


Respondent. 
Cases Referred: Chronological Paras 
(1970) 3 SCC 772 12 


Judgment of the Court was de- 
livered by 

SHINGHAL, J.: — Appellant 
Akoijam Ranbir Singh was tried by 
the Sessions Judge of Manipur for 
the alleged murder of Ibohal Singh. 
He was given the benefit of doubt 
and was acquitted on November 2, 
1967. The State preferred an appeal, 
and the Judicial Commissioner of 
Manipur took a contrary view. He 
convicted him of the offence under 
Section 302, I. P. C. and sentenced 
him to imprisonment for life. Akoi- 
jam Ranbir Singh has therefore filed 
the present appeal. 

2. The allegation against the 
appellant was this. Sanajoba Singh 
(P. W. 2) and Dorendro Singh (P.W. 
3) were going on Paona Road in 
Imphal bazar on December 13, 1966, 
in the evening, when they met their 
friend Raghumani Singh (P. W. 4 
near Pratap Talkies. All three of 
them went to Eikhoigi Hotel for tea. 
Thereafter, when they were standing 
outside, on the road, near the veran- 
dah of Bharat Shoe House, opposite 
Pratap Talkies, towards the west of 
a pan stall, the appellant came there 
with a friend at about 6.30 p.m. and 
stopped near the pan stall. He 
beckoned `Sanajoba Singh (P. W. 2) 
and when Sanajoba Singh went near 
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him, he asked him why he was gaz- 
ing at him. There was an exchange 
of hot words between them, and the 
appellant and his friend gave fist 
blows to Sanajoba Singh on the face. 
Sanajoba Singh retreated. In the 
meantime, Ibohal Singh came out of 
the Bharat Shoe House and separat- 
ed them, The appellant and his 
friend then went towards the south 
while Sanajoba Singh and his 
friends Dorendro Singh Le W. 3) and 
Raghumani Singh (P. W. 4) went to 
Eikhoigi Hotel again for taking their 
bicycles. When they came out, they 
found Ibohal Singh standing in the 
verandah of Bharat Shoe House. 
Sanajoba Singh did not know Akoi- 
jam Ranbir Singh and asked Doren- 
dro Singh and Raghumani Singh who 
his assailant was. They told him the 
appellant’s name and said that they 
did not know the name of the other 
assailant, Dorendro Singh and Raghu- 
mani Singh then proceeded a bit 
ahead, while Sanajoba Singh went 
behind. When they were about to 
approach the lane running to the 
west of Paona Road, Sanajoba Singh 
heard a voice at a distance of some 
five or six feet, from behind. asking 
him to wait, Sanajoba Singh, 
Dorendro Singh and Raghumani 
Singh then stopped, and they saw 
the appellant coming alone, on foot. 
He asked Sanajoba Singh to “settle 
the matter’, and Sanajoba Singh 
agreed to do so. The appellant then 
said that the matter might be settled 
at some other place. Ibohal Singh, 
who was still standing in the veran- 
dah asked Sanajoba Singh and the 
appellant to settle the. matter there. 
Dorendro Singh and Raghumani 
Singh’ however went away leaving 
their friend Sanajoba Singh alone. 
Ibohal Singh asked the appellant and 
Sanajoba Singh to go away, but the 
appellant was unwilling, and there 
was an exchange of hot words be- 
tween him and Ibohal Singh for two 
or three minutes. Sanajoba Singh was 
then standing at a distance of about 
t'k “fathoms” away. on the footpath, 
near the verandah of Bharat Shoe 
House, while Ibohal Singh was stand- 
ing near the verandah at a distance 
of about 2'/2 feet from the appellant. 
The appellant took out a knife with 
a blade of about 5” from the pocket 
of his trousers and thrust it on the 
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right side of Ibohal Singhs belly. 
Ibohal Singh stooped down a bit and 
cried “Thang” (dagger), The appel- 


lant then dealt a second blow, on. 
the left side of Ibohal Singh’s chest, ` 


and ran away. Ibohal Singh round- 
ed the pillar of the verandah and 
ran after the appellant, Sanajoba 
Singh (P, W. 2) also ran after the 
appellant but he made good his es- 
cape on his bicycle, Sanajoba Singh 
heard the ery “Ei Yadre” ("I col- 
lapse”) from Ibohal Singh, and saw 
him falling at a short distance from 
him. He saw Nimai Singh (P. W. 5) 
rushing to Ibohal Singh’s help. Sana- 
joba Singh brought a rickshaw and 
he and Nimai Singh took Ibohal 
Singh, who had become unconscious, 
towards the hospital, All this is said 
to have happened at about dusk 
(about 7.30 p.m.). They reached the 
hospital shortly afterwards. Ibohal 
Singh was taken to the emergency 
room by Sanajoba Singh and Nimai 
Singh, with the help of Dorendro 
Singh and Raghumani Singh who had 


reached the hospital on learning 
about the incident from Sanajoba 
Singh while he was taking Ibohal 


Singh in the rickshaw. Dr. Ibema 
Devi (P. W. 10) attended on Ibohal 
Singh and called Dr. Lalmuhon Singh 


(P. W. 16), but Ibohal Singh succumb- 


ed to his injuries in about 10 or 15 
minutes, Sanajoba ‘Singh narrated 
the incident, as to how the appellant 


had inflicted the injuries on Ibohal. 


Singh to Dorendro Singh, Raghumani 
Singh and others, ' Dorendro 
Singh went and informed Ibotan 
Singh (P. W., 1) (brother -of Ibohal 
Singh’s grand-father) about the inci- 
dent, and Ibotan Singh went to the 


hospital along with Dorendro Singh. 


They met Ibohal Singh’s father on 


the way, but did not wait for him 


to accompany them as he was going 
on foot. On reaching the hospital 
Tbotan Singh found Ibohal Singh ly- 
ing dead in the emergency room, and 
then he went and lodged report Ex. 
P-1 at the police station at 8.30 p.m. 
In the meantime, A.S.I. Bacha Singh 
(P. W. 9). who was on “bazar duty”, 
learnt about the incident and reach- 
ed the hospital, A case. was register- 
ed by the police, and the appellant 
surrendered on December -18, 1966. 
He was prosecuted for the offence of 
murder, but. was acquitted by the 
1976 S. C./138 XI G—2 
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Sessions Judge, as aforesaid. The 
Judicial Commissioner of Manipur 
has taken the view that the acquit- 
tal was based on flimsy and insigni- 
ficant grounds as the case was not 
examined in its proper perspective, 
and. he has convicted and sentenced 
the appellant as aforesaid. 


3. The name of the assailant 
was not stated in the first informa- 
tion report Ex. Pl. On the other 
hand, it was stated there that Ibohal 
Singh had been stabbed by “some 
body” and the “culprits” may be ar- 
rested and dealt with. The Ses- 
sions Judge took this omission into 
consideration, and held that Sana- 
joba Singh (P, W. 2), who has been 
examined as the only eye-witness of 
the incident, was not a witness of 
the incident and that the name of 
the assailant was not known at all. 
An attempt was made to prove the 
dying declaration of the deceased, 
but reliance on it has not been plac- 
ed on either side. The Sessions Judge 
also found that there was a discre- 
pancy regarding the place of the in- 
cident, and he noticed the fact that 
no blood stains were found in or 
near the verandah of Bharat Shoe 
House, where the incident was said 
to have taken place. He noticed 
certain inherent improbabilities of the 
prosecution case, He disbelieved the 
version of the prosecution that Doren- 
dro Singh and Raghumani Singh had . 
not intervened to save their friend 
Sanaioba Singh in spite of the man- 
handling of Sanajoba Singh by the 
appellant and his associate, and the 
contention that they left him alone 
in spite of the further threat by the 
appellant. The Sessions Judge also 
took notice of the fact that although, 
according to the prosecution, Sana- 
joba Singh received fist blows on 
the face at the hands of the appellant 
and his associate, no mark of injury 
was found at all. In addition to 
these factors, the Sessions Judge 
made a mention of the further fact 
that Sanajoba Singh did not, accord- 
ing to him, raise an alarm to have 
the appellant apprehended in the ba- 
zar even after he had dealt two knife 
blows on the person of Ibohal Singh. 
The other evidence on the record has 
also béen criticised by the Sessions 
Judge as unsatisfactory, but we need 
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not refer to it as it has not formed 
the basis of any argument before us. 
We shall therefore deal with: those 
points which have been urged for our 
cop dcreHee by counsel on both 
sides. 


4. ` Sanajoba Singh (P. W. 2) 
has been examined as the only eye- 
witness of the alleged incident as, ac- 
cording to the prosecution, his other 
two associates Dorendro Singh (P. W. 
3) and Raghumani Singh (P. W. 4) 
left him when they went ahead. of 
him after he was beaten by the ap- 
pellant and his associate. Sanajoba 


Singh (P. W. 2) has admitted that he, ` 


Dorendro Singh and Raghumani 
Singh, as well as the deceased Ibohal 
Singh, were friends. The appellant 
Akoijam Ranbir Singh was, according 
to Sanajoba Singh, not known to him, 
and he and_his associate beat him. a. 
little before the incident of murder, 
as aforesaid, Sanajoba. Singh has 
stated that Dorendro Singh and 
Raghumani Singh, thereafter, went a. 
bit ‘ahead of him while Ibohal Singh 
was standing in the verandah of the 
Bharat Shoe House when the appel- 
lant called for a settlement of the 
matter and it was suggested by Ibo- 
hal Singh that the matter may be 
settled at that very place. .. 
been stated that there was an ex- 
change of hot words between the ap-. 
pellant and Ibohal Singh. It appears. 
from the statement of Sanajoba 
Singh that Dorendro Singh. and 
Raghumani Singh were present at 
that time. Dorendro  .Singh and 
Raghumani Singh, however, claim 
that they left the place to go to 
their respective houses, According to 
Dorendro Singh (P. W. 3), it was when 
they reached the crossing of Bir 
Tikendrajit Road that he saw that 
Ibohal Singh was lying injured in a 
rickshaw and Sanajoba Singh was 
attending on him, That is why they 
also proceeded to the civil hospital. 
In these circumstances, it cannot be 
ssid to. be unreasonable if . the Ses- 
sions Judge reached the conclusion 
that the version of the prosecution 
was not likely as. Dorendro Singh 
. (P. W. 3) and Raghumani . Singh 
(P. W. 4)--would not have left their 
friend Sanajoba.. Singh .(P. W. .2) all 
alone, at the mercy of the appellant, 
when he had been’ beaten by’ the 
appellant and his associate already- in 
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their presence and there was a fresh 
threat from the ‘appellant, So if an 
incident had taken place as stated by 
Sanajoba Singh (P. W. 2), there was 
no reason why Dorendro Singh (P. W. 
3) and! Raghumani Singh (P. W. 4) 
would jnot have witnessed it, 


. Moreover it will be recall- 
ed a the incident took place in the 
Imphal bazar, at an hour which was 
not tod late in the day, and if it is 
remembered that  Tbohal Singh 
shouted “thang” when the knife blow 
was given to him, and then shouted 
that he was collapsing, it was un- 


_likely that Sanajoba Singh (P, W. 2) 


would have ‘remained alone and 
would :not have collected people to 
help him, or would not have shouted 
for help to Dorendro Singh and 
Raghumani Singh, 


6.' Dorendro Singh (P. W. 3) 
stated in the court of the Committing 
Magistrate’ that when he and Raghu- 
mani Singh had already reached: the 
crossing of . Bir Tikendrajit Road, 
they found Sanajoba Singh taking 
Ibohal ‘Singh in a rickshaw and Sana- 
joba Singh said that the appel- 
lant had stabbed Ibohal Singh witha 
dagger, The rickshaw was then be- 
ing followed by several other per- 
sons, so that all persons, including 
Dorendro Singh and Raghumani 
Singh, came to know very soon after 
the incident, that it was the appel- 
lant who had stabbed the deceased. 
His name was thus known to them 
and the others from the very begin- 
ning, _Dorendro Singh and Raghu- 
mani Singh also reached the hospital, 
and Sanajoba Singh (P. W. 2) has 
stated 'that after Ibohal Singh was 
declared dead, he narrated the inci- 
dent to them and said that the cul- 
prit was the appellant. That . was 
another occasion when, even accord- 
ing to: Sanajoba Singh, the name of 
the assailant was disclosed in unmis- 
takable terms, Dorendro Singh has 
corroborated this part of the state- 
ment of Sanajoba Singh for he has 
stated .that on his inquiry as to who 
caused’ the: injuries to: Ibohal Singh, 
Sanaijioba Singh replied that the ap- 
pellant gave the blows with a “thang” 
on the road near Pratap Talkies, 


"|. Tt will be remembered that 
it was Dorendro Singh who went to 
Tootan'.Singh’ (P; W. 1) to inform him 
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about the incident, By that time, he 


knew the name of the assai- 
lant, The Sessions Judge can- 
not therefore be said to be 


unreasonable in taking the view that 
if the name of the appellant had 
really been disclosed by Sanajoba 
Singh, and Dorendro Singh knew it, 
he would have mentioned it to Ibo- 
tan Singh, Tbotan Singh himself 
reached the hospital as soon as be 
learnt about the incident from Doren- 
dro Singh, and we have it from 
Sanajoba Singh that Ibotan Singh 
and others had come to him soon 
after, near the emergency room. 
There could be no reason why Sana- 
joba Singh would not have told Ibo- 
tan Singh about the name of the per- 
son who had inflicted the fatal inju- 
ries on the deceased, and the Ses- 
sions Judge cannot be said to be un- 
reasonable if he attached importance 
to the fact that, even so, the name 
of the appellant was significantly 
omitted from the first information 
report which was lodged by Ibotan 
Singh soon after, and, on the other 
hand, it was stated that the offence 
had been committed by somebody 
and the culprits may be arrested and 
dealt with 


8. The above were significant 
infirmities in the prosecution case 
and it cannot be said that the Ses- 
sions Judge was not justified in no- 
ticing them. 


9. The other point which was 
noticed by the Sessions Judge was 
that there was a discrepancy in the 
evidence of the prosecution about 
the place of incident, and blood- 
stains were not found in the veran- 


dah of Bharat Shoe House or near 
about it even though Ibohal Singh 
was said to be standing near. the 


second pillar of the verandah at the 
time of the incident. This infirmity 
is also there in the prosecution evi- 
dence, There is the further fact that 
although bloodstains were noticed at 
three places in the bazar, the evi- 
dence of the prosecution does not 
offer any explanation why the Blood 
fell at three places. 


10. It has been argued _ 
Mr. Kohli, on behalf of the State of 
Manipur, that the appellant was not 
able to explain why Sanajoba Singh 
(P. W. 2) should have deposed against 
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him falsely, as there was no enmity 
between him and Sanajoba Singh, 
Dorendro Singh and Raghumani 
Singh, The argument is futile be- 
cause, as has been stated, it was the 
case of the prosecution all through 
that Sanajoba Singh had been given 
fist blows on the face by the ap- 
pellant and his associate a little be- 
fore the incident and the appellant 
had threatened him against just be- 
fore the incident. Dorendro Singh 
and Raghumani Singh were admit- 
tedly friends of Sanajoba Singh and 
the argument is therefore quite un- 
convincing, 


11. It has also been argued by 
Mr. Kohli that the statement of 
Sanajoba Singh has been corroborat- 
ed by the medical evidence inasmuch 
as two stab wounds were found on 
the person ofthe deceased, and blood- 
stains were found on the road, Re- 
ference in this connection has been 
made to Lyon’s Medical Jurispru- 
dence to show that a person could 
run about a hundred yards even 
after an injury in the heart region. 
It has been argued that if Sanajoba 
Singh had not been an eye-witness, 
he would not have ventured to state 
that a chase was given by the de- 
ceased to the appellant for there was 
evidence to show that he had been 
stabbed inthe heart, The is however, a 
far-fetched argument, and itis possible 
that Sanajoba Singh stated about the 
chase as it was found that blood 
was lying at three places on the 
road, Our attention has also been 
invited to Sanajoba Singh’s statement 
that it was he who ran to the help 
of Ibohal Singh soon after he was 
stabbed by the appellant, and it has 
been urged ‘that that was sufficient 
to prove his presence at the time of 
the incident. We find however that 
Sanajoba Singh admitted in the trial 
Court that he had stated in the 
Court of the Committing Magistrate 
that it was not only he but Nimai 
Singh and some other persons who 
attended on Ibohal Singh when he 
fell down, The witness disowned 
that statement, but he could. not give 
any satisfactory explanation for the 
discrepancy. 

12. The Judicial Commis- 
sioner has attached considerable im- 
portance to the absence of the appel- 
lant from his house and has taken 
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the view that the omission of the 
name of the eye-witness and the ac- 
cused from the first information re- 
port was a minor matter because it 
was not lodged by an eye-witness 
but by Ibotan Singh who was 73 
years old. The Judicial Commissioner 
has tried: to. explain the diserepancy 
regarding the place of the incident 
also, There can be no doubt how- 
ever that, for reasons stated by us, it 
could .not be said that the finding 
reached by the Sessions Judge 
was unreasonable, so as to require in- 
terference in’ appeal. It may be that 
the Judicial Commissioner has found 
it possible to arrive at a different 
conclusion on the basis of the mate- 
rial on the record, It may also be 
that the evidence was- sufficient to 
create some suspicion about the com- 
plicity of the appellant in the crime. 
But, as has been held by this 
Court in Mathai Methews v. State of 
Maharashtra, (1970) 3 SCC 772 that 
could not justify a reversal of the 
finding of acquittal which was based 
on a proper appreciation of the evi- 
dence on the record. 


13. The appeal is therefore 
allowed and appellant Akoijam Ran- 
bir Singh is acquitted. He shall be 
set at liberty forthwith. 

Appeal allowed. 
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Ambaram, Appellant v. The 


State of Madhya Pradesh, Respon- 


dent, . 

Criminal Appeal No, 15 of 1975, 
D/- 8-3-1976. 

(A) Criminal P. C.’ ' (1974), S. 354 
(3) — Murder — Sentence — Life 
imprisonment is rule and death sen- 
tence an exception — Difference be- 
` tween old Code and new Code point- 
ed out. (Penal Code (1860), S. 302). - 


Under the Code of (1898) as it 


stood before 1955 the normal sen- 
tence to be awarded to a person 
found guilty of murder was death. 


and imprisonment for life an excep- 
tion. The Amending Act 26° of 1955 
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deleted sub-section (5) of Section 367. 
The result was that the Court was 
left with a discretion to inflict the 
death sentence or the sentence of 
life imprisonment each according to 
the circumstances and exigencies of 
each case. In keeping with the cur- 
rent penological thought, the new 
Code of 1973, which came into force 
on April, 1, 1974 makes imprisonment ` 
for life a rule,` and death sentence 
an exception in the matter of award- 
ing punishment for murder. AIR 
1976 SC 230, Ref. to. “(Para 1). 

(B) Criminal P, C. (1974), S. 354 
(3) —; Conviction of more than one 
accused for murder -— Death’ sen- 
tence imposed on only appellant ac- 
cused without giving any special .rea- 
sons — Other non-appealing accused 
sentenced ‘to life. imprisonment -— ` 
Death ‘sentence commuted to one for. 
life imprisonment, Decision of ‘Madh. ` 
Pra, High Court, Reversed — (Penal 


Code (1860), S. 302). (Para 1) 
Cases Referred: Chronological Paras ` 
1976 Cri B 


AIR 1976 SC 230 = 
291. | 


The Talament of the Coure was 
delivered by 


- SARKARIA, J.:.— Ambaram was 
tried and convicted for murder of 
one Kachru by the Sessions Judge 
and sentenced to death. The High 
Court of Madhya Pradesh has con- 
firmed: the sentence of death. His 
appeal, limited to the question of 
sentence, by special leave, is now be- 
fore us, The appellant was tried 
along with four other persons forthe 
double murder of Kachru and Par- 
wat. It is said it was the appellant. 
who shot dead Kachru, while his 
companions assaulted Parwat. to 
death ‘with sharp-edged weapons and 
a lathi. The trial Court recorded 
conviction of the appellant after the 
Code of Criminal Procedure, 1973 
had come into force. The learned 
Judges of the High Court do not ap- 
pear to have adverted at all to the 
changes brought about in the mat- 
ter of, awarding a death sentence by 
Section 354 (3) of the new Code. 
Sub-section (5) of Section 367 of the 
Code of Criminal Precedure, 1898. as 
it stood before the Amending Act: 26 
of 1955, enjoined upon the Court 
convicting a person of a capital of- 
fence to give reasons why imprison- 
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ment for life, instead of a death sen- 
tence was being awarded. That is to 
say, at that time the normal sentence 
to be awarded to a person found 
guilty of murder was death, and im- 
prisonment for life an exception. The 
Amending Act 26 of 1955 deleted 
sub-section (5) of Section 367. The 
result was that the Court was left 
with a discretion to inflict the death 
sentence or the sentence of life im- 
prisonment each according to the cir- 
cumstances and exigencies of each 
case, In keeping with the current 
penological thought, now the Code 
of 1973, which came into force on 
April 1, 1974, makes imprisonment 
for life a rule, and death sentence an 
exception in the matter of awarding 
punishment for murder. Now, if a 
death sentence is to be awarded to a 


person found guilty of murder, the 
Court awarding it has to ‘justify it 
by giving special reasons, The im- 
plications of this change in law 


wrought by the Code of 1974, were 
explained by this Court in Balwant 
Singh v. State of Punjab, AIR 1976 
SC 230. The High Court has not 
given any special reasons why Am- 


baram hes been singled out for the 


award of the extreme penalty. Nor 
do we find any such reason to treat 
him differently in the matter of sen- 
tence from his companions who have 
been awarded the lesser penalty, On 
this short ground we allow this ap- 
peal and commute Ambaram’s death 
sentence to that of imprisonment for. 


life, 
_ Appeal allowed. 


AIR 1976 SUPREME COURT 2197 
(From: Madras) 
R. S. SARKARIA AND P. N. 
SHINGHAL, JJ. 
Nattan, Appellant v. 
Tamil Nadu,. Respondent. 
Criminal Appeal No. 146 of 1974, 
D/- 27-1-1976. 


(A) Penal Code (1860), S. 302 — 
Sentence — Appellant causing only 
one sword injury to deceased at the 
instigation of another ‘accused and 
receiving himself as many as nine in- 
juries in scuffle Companions of 
avpellant to whom other serious im- 
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(Sarkaria J.) 


juries found on deceased were ascrib- 


ed were either acquitted or awarded 
the lesser ` sentence on conviction 
under Section- 302/149, I. P.C. — Held 
in the circumstances the award of 
lesser penalty prescribed for murder 
would have been commensurate with 
ends of justice - Death sentence 
commuted to one for life imprison- 
ment, (Paras 3, 4) 

The Judgment of the Court was 
delivered by 

SARKARIA J.:— The only ques- 
tion that falls to be determined in 
this appeal by special leave directed 
against the Judgment of the High 
Court of Madras, is whether the ex- 
treme penalty of death was rightly 
awarded in the case of the appellant. 

Miss Lily Thomas, appearing’ as 
amicus curiae for the appellant, has 
pointed out these circumstances 
which according to her can be taken 
in mitigation of the capital sentence: 


1. The appellant had received no 
less than nine injuries including two 
incised injuries on the head. In his 
statement under Section 342, Cr. P. C., 
he stated that those injuries on the 
head were caused by PW 9 with a 
big knife. He has ascribed his other 
injuries to some of the prosecution 
witnesses, ` Unfortunately, no expla- 
nation has been given of these inju- 
ries by the prosecution, 

2. It was the prosecution case it- 
self that when the appellant and his 
companions went for assault on the 
deceased at the house of PW 14. the 
appellant who was armed with a big 
sword, had first. hesitated for a mo- 
ment to assault the deceased, but A3 
instigated him. Thereupon, he used 
his sword with both’ hands chopping 
off the right hand of the deceased 
above .the wrist. But for this insti- 
gation, ‘it is submitted, the appellant 
would not have committed this crime. 


-3. The appellant inflicted only 
one out of the seven injuries found 


. on the body of the deceased. This in- 


jury also, according to the medical 
officer who conducted the autopsy, 
caused death by bleeding. 

4. The companions of the appel- 
lant to whom the other serious inju- 
ries found on the deceased were as- 
cribed have either been acquitted or 
awarded the lesser sentence on con- 


viction under S. 302/149, Penal Code. 
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There was no justification- for meting 
out a harsher treatment to the 
appellant in the matter of sentence. 


2. Mr. A. V. Rangam for the 
respondent State, does not dispute the 
existence of the circumstances, 
enumerated by Miss Thomas, but 
points out that the sword which was 
used, was a formidable weapon and 
was wielded with both hands and 
great force in a very cruel manner, ‘ 


3.. We ‘find force in the con- 


tions of. Miss Thomas, The circum- 
nees, highlighted by her, taken 
ulatively, do indicate that the 






would have been commensurate with 
the ends of justice, 


4. We therefore, allow this 
appeal and while maintaining the 
conviction of the appellant for the 

urder of Thangadurai. commute his 
death sentence to that of imprison- 


ment for life. ! . l 
l _ Sentence reduced. 





‘AIR 1976 SUPREME COURT 2198 | 
(From: Allahabad) l 
. R. S. SARKARIA AND S. MUR- 
TAZA FAZL ALI, JJ. 

Smt. Naraini Devi, Appellant v. 
Smt. Ramo Devi and others, Respon: 
dents. 

Civil Appeal No. 
D/- 18-12-1975. 


{A) Hindu Succession Act (1956), 
S. 14 (2) — Applicability — Widow 
acquiring under an award D/- 4-1- 
1946 a right to receive rent out of a 
house property — Husband dying in 
1925 before enactment of Hindu Wo- 
men’s Rights to Property Act — Wi- 
dow, held, had no pre-existing right 
or interest in the house, but had a 
restricted estate for her in the house 
— See, 14 (2) and not S. 14 (1), ap- 
plied. AIR 1970 SC 1963, Dist. 
(Paras 5 and 86) 
Cases Referred: Chronological Paras 


AIR 1970 SC 1963 = (1970) 2 SCR 
95 6 
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824 of 1968, 





v. Ramo Devi (Sarkaria J} A.L R. 


The Judgment of the Court was 
delivered by- 


` SARKARIA, J.:— The following 
pedigree table illustrates the rela- 
tionship of. the parties: 


HIRA LAL=Smt. Naraini Devi (plain 
(aa in 1935) a 


J i | 
r: ‘Chand Nemi Ohand Chandra Bhan 
died in 1954) (Judgment. (died in 1930) 
==8mt. Ramo Devi debtor) (extinst). 
(Respondent 1) 
. Deores-holder 


2.. ` Smt. Ramu Devi, widow of 
Kapur, Chand (shown in the above 
pedigree table) obtained a money de- 
cree against her husband’s brother 
Nemi (Chand. In execution of her 
decree, she got attached one half- 
share in the double storeyed House 
No, 4416, situated at Agra represent- 
ing it: to be of the judgment-debtor. 
Smt. Naraini Devi, widow of Hira 
Lal, filed an objection petition under 
Order : 21, Rule 58, Code of Civil 
Procedure against that attachment 
claiming the house to be her pro- 
perty. That objection was dismissed 
by the executing court on the . 16th 
July, 1962. Thereafter, she filed a 
suit under Order 21, Rule 63, Code 
of Civil Procedure to establish her 
Claim,! The suit was decreed by the 
trial Court. On appeal, the District 
Judge‘ reversed the judgment and 
dismissed the suit. Naraini Devi’s 
second appeal wassummarily dismiss- 
ed by: the High Court. She filed a 
review petition which was rejected by 
the High Court on August 23, 1967. 


3.. Hence; this appeal by spe- 
cial aS 


Ka 


4. It is common ground be- 
tween'the parties that under a regis- 
tered award dated January 4, 1946, 
the plaintiff Smt. Naraini Devi was 
given a life interest in the house in 
dispute. The appellant’s contention is 
that her limited interest in the house 
was enlarged into that of a full 
owner' by the operation of sub-sec- 
tion (1) of Section 14 of the Hindu 
Succession Act. As against this. the 
respondents maintain that her case 
falls under sub-section (2) of Sec. 14. 
The question thus turns on a con- 
struction of the award Ex. 2, 
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5. We have examined an Eng- 
lish rendering of this document filed 
by the appellant, the correctness of 
which is not disputed by the respon- 
dent, This award states in clear, un- 
mistakable terms that she Naraini 
Devi would be entitled to the rentof 
this house in lieu of maintenance for 
hber lifetime, and after her death, her 
sons, Kapoor Chand and Nemi Chand 
will be owners of half share each of 
this house. This award further par- 
titions this house between Kapoor 
Chand and Nemi Chand and allots 
specific portions thereof to the two6 
brothers, A part of this house was 
in the occupation of a tenant at 
Rs. 32/- per month, Naraini Devi was 
given a right to get that rent. A 
part of it was in the personal occu- 
pation of Kapoor Chand. The award 
protects and assures his right of re- 
maining in possession of the same. A 
reading of this document as a whole, 
leaves little doubt that the only inte- 
rest in this house created in favour 
of the widow was that she would be 
entitled. to its rent — and no more 
-— for her lifetime. Thus the award 
confers on her only a restricted estate 
in the house within the meaning of 
sub-section (2) of Section 14 which 
says: 


“Nothing contained in sub-sec. (1) 
shall apply to any property acquired 
by way of gift or under a will or 
any other instrument or under a de- 
cree or order of a civil court or 
under an ‘award where the terms of. 
the gift, will or other instrument or 
the decree, order or award prescribe 
a restricted estate in such property.” 

6. Mr, Goyal however, sub- 
mits that her case would fall within 
this Court’s ruling in Badri Pershad 
v, Smt. Kanso Devi, (1970) 2 SCR 95. 
= (ATR 1970 SC 1963) according to 
which, if the widow has a pre-exist- 
ing right in the property, then the 
case will fall under sub-section (1) 
and sub-section (2) which is in the 





nature of a proviso to sub-section (1) . 


of Section 14 will not be attracted. 
The rule in Badri Pershad’s case is 
not applicable here. In that case the 
widow had acquired a share in the 
property by virtue’ of - the’ Hindu 
Women’s Rights to Property Act, 1937, 
on the death of her husband, “which 
took place after the coming into ope- 
ration of that Act. In the present 
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case, Smt. Naraini Devis husband 
died in 1925, In the presence of her 


sons, the widow did not get any 
share or interest in the house left 
by her husband under the Hindu Law 
as then applicable, In short, she had 
no pre-existing right or interest in 
the house in question, It was the 
award dated January 4, 1946, that 
created a restricted estate for ‘her in 
the house in question. Her case 
thus falls squarely within the ambit 
of sub-section (2) of Section 14 of 
the Hindu Succession Act. Her inte- 
rest therefore, came to an end onher 
death which took place during the 
pendency of these proceedings, 


OL For reasons aforesaid the 
appeal fails and is dismissed with no 


order as to costs. 
. Appeal dismissed. 


AIR 1976 SUPREME COURT 2199 
(From: Madhya Pradesh)* 


Y. V. CHANDRACHUD AND A, C. 
GUPTA, JJ. 


Munnu Raja and another, Appel- 


Tants v. The State of Madhya Pra- 


desh, Respondent. 


Criminal Appeal No, 227 of 1972, 
D/- 20-11-1975, 

(A) Evidence Act (1872), S. 32 — 
Statement by victim recorded as 
F.LR. — It could be treated as dying 
declaration, 


Where after making. the state- 
ment before the police, the victim 
succumbs to his injuries the state- 
ment can be treated as a dying de- 
claration and. is admissible under 
Section 32 (1) of the Act. (Para 5) 


(B) Evidence Act (1872), S. 32 — 
Dying declaration — Admissibility — 
Corroboration. —.. Necessity. - 

It is well settled that though a 
dying declaration must be approached 
with caution for the reason that the 
maker ofthe statement cannot be sub- 
jected to. cross-examination, there is 
neither a rule of law nor a rule of 
prudence which has. hardened into a 
rule of law that a dying declaration 
cannot be acted upon unless it is 


*(Criminal’ Appeal No, 927 of- 1969, 
D/- 8-9-1972—(Madh, Pra. ve 


GT/GT/C288/76/MVJ, 
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corroborated, Thus Court must not 
look out for corroboration unless it 
comes to the conclusion that the dying 
declaration suffered: from any 
infirmity by reason of which it was 
necessary to look out for corrobora- 
tion, ` (Para 6) 

(C) Evidence Act (1872), S, 32 — 
Dying declaration — Oral statement 
of victim not giving full account of 
incident — Admissibility, |. 

In order that the Court may be 
in a position to assess the evidentiary 
value of a dying declaration, what is 
necessary is that the whole of the 
_ statement made by the deceased must 
be laid before the 
tampering with its terms- or its 
tenor, - Law does not require that the 
maker of the dying declaration must 
. cover the whole incident or narrate 
the case history, (Para 7) 

(D) Evidence Act (1872), S. 32— 
Dying declaration — Statement made 
by deceased at police station by way 
of FI.R. — Statement held could 
not be said to have been made to In- 
vestigating Officer, AIR 1974 SC 2165, 
Distinguished., (Para 9) 

(E). Evidence Act (1872), S. 32 — 
Dying declaration —. Victim in pre- 
carious condition while making state- 
ment — Investigating Officer 
self recording statement without re- 
quisitioning services of Magistrate — 
Practice held was bad and should 


not be encouraged. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1974 SC 2165 = 1974 Cri LJ 

1486 9 


AIR 1958 SC 22 = 1958 SCR 552 = 
1958 Cri LJ 106 6 
Mr, Mohan Behari Lal, Advocate, 
for Appellants: Mr. Ram Panjwani, 
Dy. Advocate General, for the State 
of Madhya Pradesh, (M/s. H. S. Pari- 
har and I. N, Shroff, Advocates), for 
Respondent. 

Judgment of the Court was de- 
livered by - 

CHANDRACHUD, J.:— “The. ‘ap- 
pellants, Munnu Raja’ and Chhuttan, 
were tried by the learned Sessions 
Judge, Chhatarpur on the charge that 
at about 10 a.m. on April 30, 1969 
they committed the murder of one 
Bahadur Singh. In support of its 
case, ‘the prosecution relied upon 
the evidence of Santosh Singh (P. W. 
1) and Mst. Gumni (P. W.. 4) who 


Court. without: 


him- ° 


A.LR. 


claimed to be eye-witnesses and on 
three ‘dying declarations alleged to 
have been made by the deceased, The 
two eye-witnesses were permitted to 
be cross-examined by the Public Pro- - 
secutor as they supported the case of 
the prosecution only partly, Santosh 
Singh ‘stated that he saw Chhuttan 
assaulting: Bahadur Singh with a 
spear but that he did not see Munnu 
Raja at all, On the other hand, ` 
Mst. Gumni stated that it-was Munnu 
Raja andnot Chhuttan who assaulted 
the deceased. Since the two princi- 
pal witnesses: turned hostile, the 
learned Sessions Judge thought it un- 
safe to rely on their testimony and, 
in our opinion, rightly. The learned 
Judge, was also not impressed by any 
of the dying declarations with the 
result :that he came to the conclusion 
that the prosecution had failed to 
establish its case beyond a reasonable 
doubt,: In that view of the matter, 
the appellants were acquitted by the 
learned Judge, 


2. Being aggrieved by the 
order jof acquittal, the State Govern- 
ment filed an appeal in the High 
Court of Madhya Pradesh, which was 
allowed by a Division Bench of that 
Court 'by its judgment dated- Septem- 
ber 8,. 1972. The High Court did not 
discard the evidence of the eye-wit- 
nesses: but utilised it by way of corro- 
boration to the dying declarations al- 
leged to have been made by the de- 
ceased, Setting aside the order of 


acquittal, the High Court has con- 


victed'the appellants under Section 
302 read with Section 34 of the Pe- 
nal Cede and has sentenced each of 
them to imprisonment for life. The 
appellants have filed this > appeal 
under | Section 2 (1). of the - Supreme | 
Court ‘(Enlargement of Criminal Ap- 
pellate Jurisdiction) Act, 1970.- 

3.; We have heard Mr, Mohan 
Behari Lal on behalf of the appel- 
lants at some length and we have 
considered each .of his submissions 
carefully. It is however unnecessary 
to discuss every one of the ‘points 
made ‘by him because, basically, the 
scope of this appeal — not forgetting 
that the appellants had a right to 
file this appeal in this Court — lies 
within a narrow .compass. As we 
have indicated earlier, no exception 
can be taken to the view taken by 
the learned Sessions Judge that it is 
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not safe to place reliance on the 
testimony of Santosh Singh and Mst. 
Gumni, They resiled from their po- 
lice statements and it is evident that 
they have no regard for truth. Their 
evidence cannot be used to corrobo- 
rate the dying declarations either. 


4. -We are thus left with the 
three dying declarations made by 
Bahadur Singh and since the prose- 
cution has placed great reliance on 
them. we thought it necessary to 
hear the learned counsel fully ón the 
facts and circumstances leading to 
the dying declarations, 


5. In regard to these dying 
declarations, the judgment of the 
Sessions Court suffers from a patent 
infirmity in that it wholly overlooks 
the earliest of these dying declara- 
tions, which was made by the de- 
ceased soon after the incident in the 
house of one Barjor Singh, The second 
statement which has been treated by 
the High Court as a dying declara- 
tion is Ex. P-14, being the first in- 
formation report which was lodged by 
the deceased at the police station. 
The learned Sessions Judge probably- 
assumed that since the statement 
was recorded asafirst information re- 
port, it could not be treated as a dy- 
ing declaration. In this assumption, 
he was clearly in error. After mak- 
g the statement before the police, 





6. The High Court has held 
that these statements are essentially 
true and do not suffer from any in- 
firmity. It is well settled that though 
a dying declaration must .be ap- 
proached with caution for the reason 
that the maker of the statement can- 
not be subjected to cross-examination, 
there is neither a rule of law nora 
rule of prudence which has harden- 
ed into a rule of law that a dying 
declaration cannot be acted upon un- 
less it is corroborated: (see Khushal 
Rao v. State of Bombay, 1958 SCR 
552 = (AIR 1958 SC 22). The High 
Court, it is true, has held -that the 
evidence of the two eye-witnesses 
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corroborated the dying declarations 
but it did not come to the conclusion 
that the dying declarations suffered 
from any infirmity by reason of 
which it was necessary to look out 
for corroboration. : 


T. It was contended by the 
learned counsel for the appellants 
that the oral statement which Baha- 
dur Singh made cannot, in the eye 
of law, constitute a dying declaration 
because he did not give a full ac- 
count of the incident or ofthe trans- 
action which resulted in his death. 
There is no substance in this con- 
tention because in order that the 
Court may be in a position to assess 
the evidentiary value of a dying 
declaration, what is necessary is that 
the whole of the statement made by 
the deceased must be laid before the 
Court, without tampering with its 
terms or its tenor. Law does not 
require that the maker of the dying 
declaration must cover the whole 
incident or narrate the case history. 
Indeed, quite often, all that the 
victim may be able to say is that he 
was beaten by a certain person or 
persons, . That may either be due to 
the suddenness of the attack or the 
conditions of visibility or because the 
victim is not in a physical condition to 
recapitulate the entire incident or to 
narrate it at length. In fact, many a 
time, dying declarations which are 
copiously worded or neatly structur- 
ed excite suspicion for the reason 
that: they bear traces of tutoring. 

8. It was urged by the learn- 
ed counsel that after the attack, the 
deceased was all along accompanied 
by a large number of persons and 
one cannot therefore exclude the pos- 


- sibility that he was tutored into in- 


volving the appellants falsely. We 
see no basis for this submission be- 
cause not even a suggestion was 
made to any- of the witnesses that 
the deceased was tutored into making 
the statement. The deceased, on his 
own, did not bear any enmity or 
hostility to the appellants and had 
therefore no reason to implicate them 
falsely. Indeed,-none of the persons 
who were in the company of the de- 
ceased after he was assaulted, is 
shown to have any particular animus 
for implicating the appellants falsely. 

9. In regard to the second dy- 
ing “declaration, Ex, P-14, the main 
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objection of the learned counsel is 
that it was made to the investigating 
officer himself and ought therefore 
be treated as suspect, In support of 
this submission, reliance was placed 
on a judgment of this Court in Ba- 
lak Ram v. State of U. P., AIR 1974 
SC .2165 at page 2175. The error of 
this argument consists in the assump- 
tion that the dying declaration was 
made to an investigating officer. The 
statement, Ex. P-14, was made by 
Bahadur Singh at the police. station 
by way of a first information report. 
It is after the information was re- 
corded, and indeed because of it, 
hat the investigation commenced and 
therefore it is wrong to say that the 
statement was made to an investiga- 
ting officer. The Station House Of- 
ficer who recorded the statement did 
not possess the capacity of an inves- 
tigating officer at the time when he 
recorded the statement, The judg- 
ment on which the counsel relies 
has therefore no application, 


10. We are in full agreement 
with the High Court that both . of 
these dying declarations are true. We 
are further of the opinion that con- 
sidering the facts and circumstances 
of the case, these two statements can 
be accepted without corroboration. 
Bahadur Singh was assaulted in broad 
day light and he knew the appel- 
lants. He did not bear any grudge 
towards them and had therefore no 
reason to implicate them falsely. 
Those who were in the constant com- 
pany of Bahadur Singh after the as- 
sault, had also no reason to implicate 
the appellants falsely. They bore no 
ill-will or malice towards the appel- 
lants. We see no infirmity attaching 
to the two.dying declarations which 
would make it necessary to look out 
for corroboration. 


14, We might, however, men- 
tion before we close that the High 
Court ought not to have placed any 
reliance on the third dying declara- 
tion, Ex, P-2, which is said to have 
been made by the deceased in the 
hospital. The investigating officer 
who recorded that statement had un- 
doubtedly taken the precaution of 
keeping a doctor present and it also 
appears that some of the friends. and 
relations of the deceased were also 
present at the time when the state- 
ment was recorded, But, if the inves- 
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tigating officer thought that Bahadur 
Singh was in a precarious condition, 
he ought to have requisitioned the 
services of a Magistrate for recording | 
the dying declaration. Investigating 
officers are naturally interested in the 
success of the investigation and the 
practice of the investigating officer 

If recording a dying declaration 
during the course of, investigation 
ought not to be encouraged. We have 
therefore excluded from our conside- 
ration the dying declaration, Ex, P-2, 
recorded in the hospital. _ 


12. ` The High Court was, 
therefore, justified in reversing the 
order of' acquittal passed by the Ses- 
sions Court and in convicting the ap- 
pellants of the offence of which they 
were charged. In so doing, the 
High Court did not violate any of the 
principles governing appeals against 
acquittal; to which our attention was 
drawn by the appellants’ counsel 
from time to time. ` : 

13. — In the result. we confirm 
the PeT of the High Court and 


the appeal. 
Appeal dismissed, 


‘ATR 1976 SUPREME COURT 2202. 
| (From: Madras)* - 
` V, R. KRISHNA TYER AND 
i A, C. GUPTA, JJ, 
_ P. Kumaraswamy, Appellant v. 
State Transport Appellate Tribunal, 
Madras and another, Respondents. 


Civil: Appeal No, 1266 of 1975, 
D/- 8-10-1975., i 
(A) Motor Vehicles Aet (1939), 


Section 47 (1) — Grant of stage car- 
riage permits — Considerations — 
guidelines given in the 
Rules — Discarding of — Effect — 
Public interest has to be promoted 
within framework of Sec. 47 (1) and 
R. 155A — Order in disregard of. 
R. 155A invalid. Writ Petn, No. 583 of 
1971, D/-, 3-3-1971 (Mad), Reversed. 
(Tamil Nadu Motor Vehicles Rules 
(1940), R. 155A.). 

. In the matter of grant of stage 


carriage permits, ,the system of 
*(W. P. No. 583, of 1971, D/-` 3-3- 
GT/GT/C257/76/GGM 
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marks under the Rules framed under 
the Motor Vehicles Act by Tamil 
Nadu Government prescribes various 
qualifications for permits for passen- 
ger transport under the Motor Vehi- 
cles Act. Rule 155A erystallises these 
considerations and describes them as 
guiding principles for grant of stage 
carriage permits, While granting the 
stage carriage permit the rules or 
the guidelines cannot be discarded in 
the name of Section 47 (1), Actually, 
Rule 155-A is in implementation of 
Section 47 (1), but is not exhaustive 
of all the considerations that will 
prevail in a given situation. There- 
fore, it is that there is jurisdiction 
given to the Tribunal to take note of 
other considerations in public interest 
flowing out of Section 47 (1). Not 
that the sub-rules of R. 155-A can be 
discarded, but that they may be sup- 
plemented or outweighed. Not that, 
in the name of public interest, some- 
thing opposed to the sub-rules of: Rule 
155-A can be done but that, within 
the combined frame-work of Section 
47 (1) and Rule 155-A, there is scope 
for play of the jurisdiction of -the 
Tribunal to promote public interest. 
Rule 155A makes no distinction be- 
tween the type of transport- vehicle 
in which experience has been gained, 
whether it be a passenger transport 
or a lorry transport. Where the ap- 
pellate tribunal takes the. view that 
because the permit is for a passen- 
ger transport, lorry service experi- 
ence, even if it falls under Rule 
155-A (3) (D), can be ignored, and 
passes the order, the order is ille- 
gal, Similarly a view that new en- 
trant need not be given the prefer- 
ence he is eligible for under Rule 
155-A because other things are not 
equal, is untenable. Writ Petn. No. 
583 of 1971, D/- 3-3-1971 (Mad), Re- 
versed (Parag 7 and 8) 


Mr. K. S. .Ramamurthi, Sr, Ad«- 
vocate, (Mr. A. T. M. Sampath, Ad- 
vocate, for Mr. E, C. Agarwala, Ad- 
vocate with him), for Appellant; Mr. 
B. Sen, Sr. Advocate, (Mr. Vineet 
Kumar. Advocate with him), for Res- 
pondent No, 2. f 


The Judgment of.the Court was 
delivered by 


KRISHNA IYER, Ia A angie 
fundamental flaw in the order of the 
Appellate Tribunal (under the Motor 
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Vehicles Act. 1939), constrains us to 
allow this appeal challenging the 
High Court’s refusal to interfere with 
the grant of the permit in favour of 
Respondent No, 2. 

2. Many applicants for one 
permit for a “short route? pressed 
their claims before the Regional 
Transport Authority which evaluated 
the relevant merits and awarded the 
permit to Applicant No. 6, who is the 
appellant before us. On appeal, Ap- 
plicant No. 3, who is respondent No. 2 
before us, succeeded, Whereupon, a 
writ petition was filed without suc- 
cess and the disappointed appellant 
has come to this Court by special 
leave, 


3. The system of. marks, 
under the Rules framed under the 
Act by the Tamil Nadu Government, 
prescribes the various qualifications 
for applicants for permits for pass- 
enger transport under the Motor 
Vehicles Act. Rule 155-A crystallises 
these considerations and describes 
them as guiding principles for the 
grant of stage carriage permits. The 
rule itself emphasizes what is obvious, 
that the paramount consideration of 
the interest ofthe public, as enshrined 
in Section 47 (1), must be given full 
weight while awarding permits, That 
means to say that the various factors 
set out in rule 155-A are subject to 
Section 47 (1), This is clarified by 
sub-rule (4) of Rule 155-A. which 
runs thus: 

“After marks have been awarded 
under sub-rule (3), the applicants 
shall be ranked according to the 
total marks obtained by them and 
the application shall be disposed of 
in accordance with the provisions of 
sub-section (1) of Section 47”. 


4. . There is no doubt that bus 
transport is calculated to benefit the 
public and it is in the fitness of 
things that the interest of’ the travel- 
ling public is highlighted while eva- 


luating the relevant worth of the 
various claimants. 
5. There are two circumstan- 


ces which require to be stressed be- 
cause they have been overlooked by 
the appellate tribunal in its disposal 
of the comparative merits of the ri- 
val claimants. Sub-rule (5) (i) of 
Rule 155-A states that preference 
shall, other things being equal, be 
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given in the disposal of applications 
in respect of: short routes...../......... 
to persons who have not held any 
permit for a stage carriage. Among 
the considerations which must weigh 
with the authorities entrusted with 
the power to grant permits, is busi- 
ness or technical experience in the 
field of motor vehicles operation. 
Rule 155-A in Item (D), sub-rule (3) 
specifically states “two marks shall be 
awarded to the applicants who have 
business or technical experience in 
the road transport service as defined 
in clause (a) of Section 68-A of any 
class of transport vehicles for a pe- 
riod of ten years or more.” 


6. Having regard to the 
marking system as adumberated in 
Rule 155-A, a broad sheet was ap- 
parently prepared and the appellant 
before us (Applicant No. 6) secured 4 
marks. as against the second respon- 
dent (Applicant No, 3) who got 3.10 
marks, Ordinarily. therefore, the ap- 
plicant who got higher marks should 
have won the battle.: Moreover, in a 
short route, as in this case, the rule 


contemplates preference being given 


to a new entrant, of course, other 
things being equal. In this case, 
therefore, the appellant before us, 


being admittedly a new entrant, was 
entitled to preference, the route be- 
ing a short one, other things being 
equal, The short question that, there- 
fore, fell before the Appellate 
Authority was as to whether other 
things were equal. This aspect at- 
tracted the attention of the Appellate 
Authority, but its consideration un- 
fortunately was unsatisfactory. The 
Appellate Tribunal observed that 
though the Applicant No. 6 had se- 
cured higher marks than . Applicant 
No. 3: “I am inclined, having regard 
to the public interest in the matter 
of passenger transport service, to 
agree with the appellant’s contention 
that the respondent’s experience as 
lorry operator cannot be equated with 
the appellant’s experience | in bus ope- 
ration.” This view, according to him, 
is tenable under Section 47 (1) since 
this matter involves grant of bus 
permit, “The fact that the appellants 
are bus operators, must necessarily 
override the fact of the respondent 
being a lorry operator. Though the 
route in question is a short route and 
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there is a new entrant like the res- 
pondent, : the respondent cannot auto- 
matically be preferred in the absence 
of other: things being equal, in ac 
cordancei with clause 5 (1) of Rule 
155-A.” | 

_ 7. + The error hat has crept 
into the order of the Appellate Tri- 
bunal consists in thinking that the 
rules. or ; guidelines could be discard- 
ed in the name of Section 47 (1). 
Actually, Rule 155-A is in | imple- 
mentation of Section 47 (1), but is 
not exhaustive of all the considera- 
tions that will prevail in a given 
situation, Therefore, it is that there 
is jurisdiction given to the Tribunal 
to take note of other considerations 
in public -interest flowing out of 
Section 47 (1). Not that the sub- 
rules of ‘Rule 155-A can be discard- 
ed, but that. they may be supple- 
mented or outweighed, Not that, in 
the name of public interest, some- 
thing opposed to the sub-rules of 
Rule 155-A can be done -but that, 
within. the combined framework of 
Section 47 (1) and Rule 155-A, there 
is scope for play of. the furisdiction 


of the Tribunal to promote public in- 


terest, Viewed in this perspective 
the Appellate Tribunal has actually 
contravened Rule 155 (3) (D). That 
provision: expressly accords two 
marks for applicants who have a cer- 
tain experience in road transport ser- 
vice, ‘Road transport service’, is de- 
fined in clause (a) of Section 68-A 


and this'definition is specifically in- 


corporated in Rule 155-A (3) (D). It 
follows that the rule makes no dis- 
tinction between the type of trans- 
port vehicle in which experience has 
been gained, whether it be a passen- 
ger transport or a lorry transport. 
The view taken by the appellate tri- 
bunal that because the permit is for 
a passenger transport, lorry service 
experience, even if it falls under 


-Rule 155-A (3) (D), can be ignored, is 


therefore, illegal. A relevant factor | 
has thus: been wrongly excluded, 


8. | Connected with the same 
flaw is what we have earlier indi- 
cated, namely, that the Appellate 
Tribunal has held that the new. en- 
trant (Applicant No. 8) need not be 


given the preference he is eligible 
for under Rule 155A (5) because 
other things are not equal. Accord- 


ing to him, other things nob equal 





cause Applicant No. 6 has.. `- lorry 
ransport experience while Applicant 


is a fallacy. In this view, the pre- 


for the reasons set out by the Tri- 
bunal i 


9 For these reasons, the 
rder of the Appellate Tribunal is li- 
able to be quashed. The well worn 
ground that material consideration, if 
ignored, makes the order vulnerable, 
applied. Moreover, there is an ap- 
parent misconstruction of the rele- 
yant rule by the Appellate Tribunal, 
as we have explained above. 


10.. This does not mean that 
this Court will award the permit to 
one party or the other, That is the 
function of the statutory body creat- 
ed under the Motor Vehicles Act. 
Moreover, as Mr. Sen. appearing for 
the second respondent, has rightly 
pointed out, his client had many 
other grounds to urge before the Ap- 
pellate Tribunal to establish his 
superiority, which have not been ad- 
verted to by the Appellate Tribunal 
because on one ground he succeeded. 
It is only fair, therefore, that the 
case is remanded to the Appellate 


Tribunal for being heard de novo ` 


wherein both sides (no other applic- 
ant will be heard), will be entitled to 
urge their respective claims, for the 
single permit that is available to be 
awarded. 


11. The only point that re- 
mains to be decided is as to what is 
to happen. for bus operation during 
the period the appeal is to beheard 
and the further proceedings which 
may follow. We direct that the 
second respondent be allowed to` ply 
the bus as he is doing it now until 
disposal of the appeal by the Appel- 
late Tribunal, It is represented by 
Mr, Ramamurthy.: appearing for the 
appellant, that his client had béen 
plying the bus on the route on an 
earlier occasion till the High Court 
dismissed the writ petition. If there 
Had been any period when both ope- 
rators had been plying their buses on 
the route during the course of this 
litigation. especially at the time the 
writ petition was pending in the 
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High Court, it will be open to the 
Appellate Tribunal to allow the ap- 
pellant before us (Applicant No. 6) 
also to ply his bus on the same route. — 
With these directions, we allow the 
appeal and direct the Appellate Tri- 
bunal to dispose of the Motor Vehi- 
cles Appeal No. 542 of 1970. Parties 
will bear their own costs throughout. 
Appeal allowed. 


AIR 1976 SUPREME COURT 2205 
(From: Delhi)* 
P. K. GOSWAMI. J. 
Nadir Khan, Petitioner v, The 


State (Delhi Administration), Respon- 
dent. 


Criminal Appeal No, 554 of 1975, 
D/- 3-6-1975. 


(A) Criminal P, C. (1974), Sec- 
tions 401, 377 and 386 © (iii) — 
Powers of High Court Enhance- 


ment of sentence — Riistence of Sec- 
tion 377 does not exclude révisional 
jurisdiction of High Court to act suo 
motu for enhancement — Exercise of 
discretion by High Court — Supreme 
Court will be slow to interfere -under 
Art, 136. (Constitution of India, Arti- 
cle 136), 


The fact that the new Code of 
Criminal Procedure has. expressly 
given a right to the State under Sec- 
tion 377, Cr, P. C. to appeal against 
inadequacy of sentence which was not 
there under the old Code does not 
exclude the revisional jurisdiction of 
the High Court. to act suo motu for 
enhancement of' sentence in appro- 
priate cases. What is an appropriate 
case has to be left to the discretion 
of the High Court, The Supreme 
Court will be slow to interfere with 
exercise of such discretion under 
Article 136 of the Constitution. The | 
provisions under Section 401 read 
with Section 386 (c) (iii) Cr. P. C. 
are clearly supplemental to those . 
under Section 377 whereby appeals 
are provided for against inadequacy 
of sentence at the instance of the 
State Government or Central Gov- 
ernment, as the case may be. 

(Paras 4 and 5) 


“(Criminal Misc. (Main) No. 79 of 
1975, D/- 21-4-1975,—(Delhi.)). 


GT/HT/C258/76/GGM 
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M/s. K. N. Chitkara and E. C. 
Agarwala, Advocates, for Petitioner. 


The Order of the Court was 
passed by 

GOSWAMI, J. I am reluctant 
to leave this matter with the usual 
monomial order since the submission 
of the learned counsel has sought to 
cast an unmerited doubt on the 
undoubted jurisdiction of the High 
Court in acting suo: motu in criminal 
revision in appropriate cases, The 
attempt has to be nipped in the bud. 

2. In this case, the petitioner 
was found in illegal possession of 
ganja weighing 7 kgs. and was- con- 
victed by the Metropolitan Magistrate, 
Delhi under S. 61 (a) of the Punjab 
Excise Act as extended to Delhi and 
sentenced to two months’ rigorous 
imprisonment, With no right of appeal 
available, there was an unsuccessful 
revision application before the Addi- 
tional Sessions Judge, Delhi. The 
petitioner then moved the Delhi High 
Court under Section 482 of the Code 
of Criminal Procedure, 1973 (Act IL 
of 1974) read with Art. 227 of the 
Constitution against the conviction. 
This time he was’ worse off as the 
High Court thought that the sentence 


awarded was inadequate and by in- 


voking its revisional jurisdiction issu- 
ed, suo motu, a rule for enhance- 
ment of the sentence and ultimately 
raised the sentence to six months: 
Hence this special leave petition. 
“3. The question raised by the 
learned counsel in this application is, 
that the High Court, in revision 
under Section 401, Cr. P. C., has no 
jurisdiction or power to enhance the 
sentence in the absence of an appeal 
against the inadequacy of sentence 
under Section 377. | 
_ 4 -Itis well known and has 
been ever recognised that the High 
Court is not required to act in revi- 
sion merely through a conduit appli- 
cation at the instance of an aggriev- 
ed party. The High Court, as an ef- 
fective instrument for administration 
of criminal justice,. keeps a constant 
vigil and wherever it finds that jus- 
tice has suffered, it takes upon itself 
as its bounden duty to suo motu act 
where there is flagrant abuse of the 
law. The character of the offence 
and the nature of disposal of a par- 
ticular case by the subordinate court 
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prompt remedial action on the part 
of the High Court for the ultimate 
social good of the community, even 
though the State may be slow or si- 
lent in ‘preferring an appeal provided 
for under the new Code, The High 
Court in a given case of public im- 
portance eg. in now too familiar 
eases of food: adulteration, reacts to 
public concern over the problem and 
may act suo motu on perusal of 
newspaper reports disclosing imposi- 
tion of | igrossly inadequate sentence 
upon such offenders, This position 
was true and extant in the old Code 
of 1898.-and this salutary power has 
not been denied by Parliament under 
the new Code by re-arrangement of 
the sections, It is true, the new Code 
has expressly given a right to the 
State under Section 377, Cr. P, C. to 
appeal against inadequacy of sentence 
which was not there under the old 
Code, That however does - not ex- 
clude revisional jurisdiction of the 
High Court to act suo motu for en- 
hancement of sentence in appropriate 
cases. ‘What is an appropriate case 
has to be left to the discretion of the 
High Court, This Court will be slow 
to interfere with exercise of such 
discretion under Art, 136 of the: Con- 
stitution. 


5. | Section 401 expressly pre- 
serves the power of the High Court, 
by itself, to call for the records 
without: the intervention of another. 
agency and has kept alive the ancient 
exercise of power when something 
extraordinary comes to the know- 
ledge of the High Court. The provi- 
sions under Section 401 read with 
Section: 386 (c) (iii), Cr. P. C. are 
clearly ‘supplemental to those under 
Section 377 whereby appeals are pro- 
vided for against inadequacy of sen-}. 
tence at the instance of the State 
Government or Central Government 
as the case may be. There is there- 
fore absolutely no merit in the con- 
tention ,of the learned counsel that 
the High Court acted without juris- 
diction in exercising the power of re- 
vision, suo motu, for enhancement of 
the sentence in this case, The ap- 
plication stands rejected, 


oie g Application dismissed. 
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AIR 1976 SUPREME COURT 2207 
(From: Andhra Pradesh)* 
R. S..SARKARIA AND P. N. 
SHINGHAL, JJ. 

State of Andhra Pradesh, Ap- 
pellant v. K. Venkata Reddy and 
others, Respondents. 

Criminal Appeal No, 156 of 1971, 
D/- 26-3-1976. 

(A) Penal Code (1860), Ss. 302, 
34 — Prosecution of several accused 
persons under Section 302 read with 
Section 34 — Conviction of one alone 
— Legality. 

Even if, in a given case, the 
charge disclosed only the named per- 
sons as co-accused and the prosecu- 


tion witnesses confine their testimony 


to them, even then it would be per- 
missible to come to the conclusion that 
others named or unnamed, besides 
those mentioned’ in the charge or the 
evidence of the prosecution witnesses, 
acted conjointly with one of the 
charged accused if there was other 
evidence to lead to the conclusion, 
but not otherwise. AIR 1976 SC 1084, 
Followed. (Para 51) 

(B) Evidence Act (1872), S. 9 — 
Identification — Evidence of — Pro- 
secution of A along with other 12 ac- 
cused persons — Two eye-witnesses 
identifying A af test identification 
parade — Fact that these witnesses 
while identifying A did not say any~ 
thing with regard to specific part 
played by A in commission of : crime 
did not render evidence of such 
identification inadmissible — Cr. A. 
No. 45 of 1969 and Cr. Rev. Case No. 
391 of 1969, D/- 31-7-1970 (A. P.), Re- 
versed, - . (Para 38) 
Cases Referred: Chronological Paras 


' ATR 1976 SC 1084 = 1976 Cri a 
- 835 
AIR 1974 SC 791 = (1974) 4 sce 
' 213 = 1974 Cri LJ 674 . 87 
AIR: 1973 SC: 337 = (1973) 1 SCR 
291 = 1972 Cri LJ 1254 


1967 Cri App R (SC) 270 

AIR 1963 SC 174 = (1962) Supp B 
SCR 848 = (1963) 1 Cri LJ 
100 ‘51 

AIR 1963 SC 1413 = (1964) 1 SCR 
678 = (1963) 2 Cri LJ 351 51 


‘(Criminal Appeal No. 45 of 1969 and 
Criminal Revn, Case No. 391 of 
1969, D/- 31-7-1970—(Andh, Prak 


GT/GT/B346/76/ŠSG . 
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AIR 1961 SC -1787 = (1962) 2 SCR 
395 = (1961) 2 Cri LJ 853 51 
AIR 1960 SC 289 = (1960) 2 SCR 
172 = 1960 Cri LJ 424 51 
AIR 1958 SC 350 = R SCR 1218 
= 1958 Cri LJ 6 37 
AIR 1953 SC 364 = * 1954 SCR 145 
= 1953 Cri LJ 1465 51 


Judgment of the Court was de- 
livered by 


R. S. SARKARIA, J.:— This ap- 
peal by special leave is directed 
against a judgment of acquittal ren- 
dered by the High Court of Andhra 
Pradesh. 

'2. The facts may now be 
stated. 

3. There are three villages, 
Konda Kala Vatala, Konda Papaya 
Palli and Govinda Palli situated at a 
short distance from each other, There 
were two warring factions in these 
villages, One was led by Vellugoti 
Pedda Eswara Reddy deceased and 
Mumagala Narayana Reddy, the Sar- 
panch of Konda Kala-Vatala, The 
rival faction was headed by Akkam- 
mareddigari Venkata Kondareddy, 
Accused No. 1 (for short, A-1). 
There was bad blood, between the 
two factions. Both the factions were 
proceeded against under Sections 107/ 
151, Cr, P. C. also. 


4, The deceased was a resi- 
Papayapalli village. 
On May 16, 1968, the deceased ac- 
companied by PW 1, K. Venkata- 
reddy, went to Jammalamadugu and 
stayed for the night there in the ho- 
tel of PW 12 (Dastagiri). On the fol- 
lowing morning at about 8.30 a.m., 
they boarded bus No. APD 2083 for 
proceeding to their village. L. Ven- 
kata Ramanna (PW 14) was checking 
tickets on that bus,.When the bus 
stopped at Sanjamalavari House, Ac- 
cused 2, 3, 5 to 8 (for short, A-2, 
A-3, A-5 to A-8) boarded it, On see- 
ing the accused, who belonged to 
his opposite faction, the deceased got 
apprehensive of his safety. He there- 
fore alighted from the bus, and, . ac- 
companied by PW 1, returned to the 
hotel of Dastagiri. After- remaining at 
the hotel for some time they return- 
ed to the bus stand, and boarded bus 
No, APD 2276, at about 9.30 A.M. for 
going to their village P. W. 11 Œ. 
Solomon) was the: driver and P. W.9 
(V. Bala Subbanna), the conductor of 
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that bus. There were about 30 pas- 
sengers, including PW 2, PW 3 and 
PW 4, in the bus. At about. 10.30 
a.m., the bus halted at. Nossam near 
the hotel of Rangappa, PW 10. This 
bus-stop is at a distance of about 60 
or 65 yards from the Police Outpost 
and is located in a populated quarter 
of the town which has a population 
of 3,000 souls. The conductor, the 
driver and some of those passengers 
got down to take refreshments in 
the nearby hotel. Some passengers 
including the deceased and P. Ws. 1, 
2 and 4, however, remained inside 
the vehicle. A-4 then came there. He 
peeped into the bus through the door 
and went away towards the house of 
one Yerikala Reddy situated at a 
distance of 200’ from the bus to- 
wards the north, Soon thereafter 
A-1 and A-2, armed with revolvers 
and A-3 to A-13, all armed with dag- 
gers, came there -from Yerikala 
Reddy’s house, encircled the bus and 
at the point of: dagger forced the 
passengers including PWs. 1 and 4, to 
get out of the bus, The deceased also 
tried to get away but the accused 
prevented him from doing so, A-1 
and A-2 took positions in the doors 
of the vehicles, They fired revolvers 
in the air while their companions im- 
mediately entered the bus and there 
stabbed the deceased to death causing 
_ no less than 44 injuries. The assail- 
ants were yelling: “Stab! kill!” P. Ws. 
1 to 4 witnessed the occurrence. 
P. W. 1 while raising an alarm pro- 
ceeded towards the Police Outpost 
but the accused obstructed and chas- 


ed him over a short distance, P. W. 1 - 


took to his heels, went away from 
the village and concealed himself 
somewhere, After about two hours 


he came out of his hiding, and re-- 


turned to the spot at about .12.30 p.m. 


5. After murdering the de- 
ceased the miscreants went away to- 
wards the north taking their weapons 
with them. Thereafter, P.Ws. 2. 3 
and 4 entered the bus and found the 
deceased lying dead in a pool of 
blood. P. W. 2 then went to Papaya- 
palli, five miles away, and informed 
the wife and the relations of the de- 
ceased about the occurrence, He re- 
turned to the scene of the crime. in 
the company of those relations at 
about 4 p.m. i 


A.L R. 


6. In the meantime the vil- 
lage Munsiff (P. W, 15) on learning 
about this incident, also came there. 
At the dictation of P. W. 1, the Mun- 
siff recorded the complaint, Ex, P-3, 
and then prepared an injury state- - 
ment of the deceased. At about 3 
p.m., he sent the complaint together 
with other documents prepared by 
him, through the Talyari to the Po- 
lice Station, Vuyyalawada. A copy of 
the complaint was sent to the Judi- 
cial Magistrate Koilkuntla. i 


7.' Prior to the making of this 
complajnt, Head-Constable Abdul 
Khadar, PW 16, of the Police . Out- 
Post had sent an oral information to 
the Police Inspector about this mur- 
der. The Head Constable had heard 
the reports of revolver-fire at about 
10.30. à. m. Thereupon, he along with 
a Constable went out to the bus 
stand. At the spot, he heard from the 
by-standers that the deceased had 
been killed inside the bus. But, .des- 
pite inquiries, no one told him about - 
the identity or particulars of the cul- 
prits, He looked for the complainant, 
if any. No one came forward to 
make a complaint. The driver and the 
conductor of the bus were also found 
absent., He therefore sent an oral in- 
formation to the Inspector through 
the Taylari, Pollanna. : 


8. |- On receiving the informa- 
tion, Inspector Santhoji Rao (P. W. 25) 
reached the place of the murder at 6 
P.M. He examined P. Ws, 1, 15, 16 
and 19'and recorded their statements 
under Section 161, Cr. P. C. There- 
after he held an- inquest over the 


- dead-body from . 2.30 a.m. to 6 a.m. 


on May 18, 1968. During the inquest 
he examined P. Ws. 2, 9 and 11. The 
Inspector searched for the accused 
but could not find them. A-4 to A-8 
surrendered on May 22, 1968 and 
were taken into custody. A-2, A-3, 
A-9, A-10, A-11 and A-13 were ar- 
rested by the police on June 24, 1968. 
Thereafter, on some date before. 
Augusti 10, 1968, A-1, A-6 and A-12 
were arrested. 


9.; All the accused persons 
were not previously known to the 
eye-witnesses. They were put up for 
test identification at three parades 
held by Mr. Johnson Magistrate Ist 
Class (P. W. 20) on June 7, 1968, July 
18, 1968 and August 10, 1968. | 
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10. After completing the in- 
vestigation the police sent 13 accused 
persons under a charge-sheet before 
the Magistrate for prelimi en- 
quiry. The Magistrate committed all 
the 13 accused for trial to the Court 
of Session. The Sessions Judge ac- 
quitted A-5, A-6, A-8, A-9 and A-1I1, 
but convicted the remaining seven 
under Section 302, Penal Code , and 
sentenced each of them to imprison- 
ment for life. ; 

11. Against that judgment, 
two appeals were preferred to the 
High Court, one by the State against 
the acquittal of A-5, A-6 and A-8, 
and the other by the convicted- ac- 
cused against their conviction, The 
High Court dismissed the appeal pre- 
ferred by the State, but accepted the 
other filed by the accused and ac- 
quitted all of them. 


12. Aggrieved, the State made 
a petition in this Court under Arti- 
cle 136 of the Constitution seeking 
leave to appeal against the acquittal 
of A-1 to A-9 and A-12. This Court 
however granted special leave to ap- 
peal against the acquittal of A-1 to 
A-4, A-7, A-9 and A-12 only, and re- 
fused it against A-5, A-6 and A-8. 


13. Mr. Rama Reddy appear- 
ing for the appellant-State contends 
that the judgment of the High Court 
acquitting all the accused persons is 
perverse in law and has occasioned 
gross failure of justice, It is main- 
tained that the reasons given by the 
High Court for wholesale rejection of 
the evidence of P. Ws. 1, 2, 3, 9 and 
11 are manifestly erroneous and con- 
trary to-the fundamental canons of 
appraising evidence. 

14. As against this Mr. Go- 
vind Dass maintains that the reasons 
given by the High Court for reject- 
ing the evidence of these witnesses 
are quite sound and cannot, by any 
stretch of imagination be branded as 
perverse. According to the Counsel 
since the view taken by the High 
Court is also reasonably possible, this 
Court should not, in deference to the 
well-established rule of practice, in- 
terfere with the order of: acquittal. 

15. To appreciate the rival 
contentions, it is necessary to exa- 
mine the reasons given by the High 
Court for not accepting the evidence 
of these five witnesses, 
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16. P. W. 1 is the prime-mo- 
ver of the gear, The case was regis- 
tered on his complaint (Ex. P-3) 
lodged with the village Munsiff. 
(P. W. 15) at 12.30 p. m. At the trial, 
he narrated more or less the same 
story which has been set out at the 
commencement of this judgment. The 
High Court found his evidence un- 
worthy of' credit for these reasons: 

(i) P. W. 1 is a confirmed parti- 
san of the deceased. 

(ii) He was unable to give a con- 
sistent and satisfactory account of 
the purpose of his going to Jam- 
malamadugu on May 16, 1968. 

(iii) In the First Information Ex. 
P-3, he did not state many material 
facts. For instance, he did not men- 
tion there that, in the first instance, 
he and the deceased had boarded the 
Nandyal-Koilkuntla bus at 8.30 a.m. 
and thereafter alighted from it on 
an the accused getting into the 

us. 

(iv) If P. W. 1 was really in the 


“ill-fated bus, at the time of the oc- 


currence, he could not have been left 
unharmed; 

(v) the conduct of P. W, 1 was 
so unnatural that it improbablises his 
presence at the time and place of the 
incident; 

(a) If he had really seen A-4 
peeping into the bus and going back 
to the house of Erikala Reddy 60 or 
70 yards away to inform the other 
accused, it was unlikely that P. W. 1 
and the deceased would have remain- 
ed sitting in the bus. P. W. 1 knew 
that A-4 was a partisan of. the-other 
accused: 

(b) The conduct of P. W. 1 after 
the occurrence was also artificial, un- 
natural and strange. He did not’ go 
to the Police Out-post which was ata 
stone’s throw. His explanation that 
he was prevented by the accused 
from going there and had to remain 
in hiding at some unspecified place 
towards the West for two hours till 
he returned. to the bus-stand at 12.30 
p.m., was incredible. Although he 
had ample opportunity and time- to 
go to his village and inform the co- 
villagers about the incident, he did 
nothing of the kind. 

3 go No bus-ticket was found with 
; 1 


(vii) The evidence of the witnes- 
ses produced to corroborate the ver- 
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Hen of P. W. 1 was also unsatisfac- 
ory. 

P. W. 14 Ticket-Checker of bus 
No, APD 2083 which the deceased 
and P, W. 1 are said to have board- 
ed earlier at Jammalamadugu, ad- 
mittedly did not know P. W. 1 prior 
to that date, P. W. 14 was not asked 
to identify P, W. 1 at any test iden- 
tifleation or even in court. Moreover, 
P. W, 14 was examined by the in- 
vestigating Police Officer about a 
week after the occurrence, 

The evidence of Dastgiri, P, W. 
12, owner of the hotel at Jammala- 
madugu was no better. He had no 
record to show that P. W. 1 and the 
deceased had spent the night be- 
tween the 16th and 17th May at his 
hotel, His testimony was at variance 
with his statement recorded under 
Section 164, Cr. P. C. In that state- 
ment, he did not say that the sons 
(i.e, A-2, A-3 and A-6) of Kalavatale 
Reddy were also reported by the de- 


ceased to be in the bus and he had. 


simply stated there that Kalavatale 
(Reddy) and his men were in the bus. 
At the trial, he stated that the de- 
ceased had informed him about the 
presence of A-2, A-3 and A-6 also, 
in the bus. P. W. 12 was not a disin- 
terested witness. Admittedly, the de- 
ceased had helped him in getting as- 
signment of land for raising a build- 
ing, before the revenue authorities. 
His statement was also recorded by 
the police several days after the oc- 
currence, 

(viii) There was unexplained de- 
lay in registration of the case. The 
Police Station Vuyyalawada is 12 
miles from Nossam. The complaint Ex. 
P-3 was received there at 8 p.m. 
Copy of the complaint reached the 
Magistrate Koilkuntla. 16 miles away, 
at 6 p.m. There was a bus leaving 
Nossam at. 4.30 p.m. for Koilkuntla. It 
was more likely that the copy of the 
complaint was sent to the Magistrate 
by that bus at 4.30 p.m. and not at 
3p.m. as the Munsiff P, W. 15 want- 
ed to have it believed. This inordi- 
nate delay in registering the F. I.R. 
shows that the First Information was 
lodged after confabulation with other 
persons who had come from the vil- 
lage of the deceased. In these cir- 
cumstances, the F.I.R. had little vd- 
lue as @ corroborative piece of evl- 
dence. i ' : 
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17. These reasons given by the 
High Court for not relying on the 
evidence of P., W. 1 cannot by any 
standard be said #0 be unsound or 
puerile. There is a good deal of 
force in them. 


18; We will now take up 
P. W.:2, Mr. P. Rama Reddy con- 
tends that the High Court was in er- 
ror in dubbing this witness as an in- 
terested witness. It is maintained 
that his relationship or affinity with 
the deceased or his party had not 
been established; It is argued that his 
evidence was almost impeccable. 


19. The High Court has found 
that P. W. 2 is closely related to the 
deceasėd. This is an inference drawn 
from the conduct of the witness in 
not denying a suggestion of such re- 
lationship put to him in cross-exa- 
mination by the defence, The point- 
ed suggestion was, whether the son 
of his ‘junior paternal uncle was mar- 
ried to the daughter of the deceased. 
The witness replied that- he did not 
know.: The relationship suggested 
was so near that the witness could 
not be unaware of it. If the sug- 
gestion was wrong. he ought to have 
registered a categorical denial. The 
High Court was therefore justified in. 
presuming that the witness was the 
first cousin of the son-in-law of the 
deceased. 


20. The next infirmity in his 
evidence noted by the High Court is 
that his conduct in not trying to go 
to the! Police Out-post or in not re- 
porting the matter to the village 
Munsiff was not the natural conduct 
of an eye-witness of the murder. The 
third weakness in his evidence noted 
by the High Court is that he was not 
examined by the investigator on the 
17th May although he claimed to be 
present at the spot at- that time, An- 
other reason . given by the High 
Court ' for doubting his veracity was 
that there was no necessity for him 
to go'to Proddutur te ascertain the 
price of castor oil cake because the 
same inquiry could be conveniently 
made telephonically. The High Court 
further found that he could not give 
a satisfactory account as to why he 
adopted the circuitous’ route via Nos- 
sam when buses starting at 6.30 and 
7:30- a.m, from Jammalamadugu and 
plying directly to Allagadda were 
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available. We need only add that this 
witness also was unable to produce 
any bus ticket. 

21. We agree with the High 
Court that in view of the infirmities 
enumerated above, the evidence of 
P. W. 2 could not be safely acted 
upon without corroboration from in- 
dependent sources. 


22. This takes us to the evi- 
dence of P. W. 3. 

23. The High Court found that 
P.W.3 also was not an independent 
witness. He stood surety for five 
partisans of the deceased in security 
proceedings under Sec, 107, Cr. P. C. 
This fact was borne out by the docu- 
mentary evidence furnished by the 
copies of the surety bounds. Exhs. 
D-10 to D-14, although the witness 
had the temerity to deny it. 


24. Mr. Rama Reddy laid 
great stress on the fact that the evi- 
dence of this witness with regard to 
his being among the passengers in the 
ill-fated bus at the time of occur- 
rence, stands corroborated from the 
testimony of an independent witness, 
the bus conductor (P. W, 9). It is fur- 
ther maintained that this witness 
(PW 3) was examined during the in- 
quest held on the night between the 
17th and 18th May. Reference on 
this point has been made to the in- 


quest report Ex, P-6. These twin 
circumstances, proceeds the 
argument, were sufficient to lend 


assurance to the interested testimony 
of this witness so as to make it 
acceptable against A-1 and A-2, if not 
against the other accused respondents. 
These circumstances were noticed by 
the High Court. In its opinion, they 
did not furnish adequate confirma- 
tion of the testimony of P. W. 3. In 
this connection, the High Court ob- 
served: 


“We do not think much assur- 
ance can be taken from the evidence 
of P. W. 9 about the presence of 
P. W. 3 on that day in that bus. It is 
true that the name of PW. 3 was 
mentioned as an eye-witness in the 
inquest report, Even though the in- 
quest aocerding to P. W. 25 was 
held in the early hours of the morn- 
ing of 18-5-1968 and the inquest re- 
port was said to be ready on that 
morning, the inquest report was re- 
ceived in Court at 6P.M. on 19-5- 
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1968. As provided u/s. 174 (2), Cr. P. C. 
the inquest report shall be forthwith 
forwarded to the Court, P. W. 3 was 
examined on 19-5-68 only. With re- 
gard to the inquest report no other 
independent panchayatdar was exa- 
mined apart from P. W. 15, the vil- 
lage Munsiff? Having regard to 
these circumstances we do not think 
much can be taken from the fact that 
the name of P. W. 3 finds a place in 
the inquest -report.” 

25. Another infirmity in the 
testimony of PW 3, according to the 
High Court, was. that documentary 
evidence of the sales allegedly made 
by the witness at the Shandy (perio- 
dical market) and the receipts of the 
fees/cess paid on such sales to the 
Panchayat was not forthcoming and 
that the explanation given by the 
witness for non-production of such 
documentary evidence was unsatisfac- 
tory. 

26. It will be seen from the 
synopsis of the reasoning of the 
High Court given above that whereas 
the evidence of P. W, 1 was consi- 
dered to be wholly unreliable, the 
possibility of P. Ws, 2 and 3 being 
witnesses of the occurrence was not 
positively ruled out, The conclusion 
reached in respect of these two wit- 
nesses was that their evidence suf- 
fered from several infirmities and as 
such in the absence of corroboration 
from independent sources, it could 
not be accepted as a safe basis for 
convicting the accused, We are also 
of the opinion that as a matter of 
prudence, it was not safe to convict 
any of the accused respondents mere- 
ly on the basis of the testimony of 
P. W, 2 and P.W.3. We however 
do not agree with the High Court 
that the evidence of P, Ws. 9 and 11 
did not furnish reliable corroboration 
of the testimony of the interested 
witnesses (P. Ws. 2 and 3) against 
any accused respondent whatever. 


27. The sum and substance of 
the testimony rendered by P.W. 9, the 
conductor of the bus was that when 
the bus halted at Nossam at about 
10.30 a.m., the witness accompanied 
by the Driver (P. W. 11) got down 
and both of them went to the nearby 
hospital for getting an injury on his 
leg (P. W. 9’s) dressed up. They 
however, did not find the Doctor 
there, Consequently, both of them 
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returned to the hotel of Rangappa 
which is hardly 18 ft. from the scene 
of occurrence. While the witness 
was standing in the verandah of the 
hotel, the driver took his meals in- 
side, and then came out and went to 
the adjacent hotelof Pullayya totake 
coffee. The witness asked Rang- 
appa’s wife to give him some water 
He was waiting in the doorway 
when he saw some persons coming 


from the northern side and going to ~ 
Some of. 
them were armed with daggers, The. 


the bus and encircling it, 


witness heard the sound “dama — 
dama” of the firing of a revolver. 
The witness heard cries. from the bus 
“kill! stab!”, After the disturbance 
had subsided, the witness went out 
and saw the deceased lying dead in- 
side the bus in a pool of blood, Due 
to fear, the witness and the driver 
(P. W. 11) went into the nearby 
Vaisya’s house and remained there 
till 7.30 or 8 p.m. when they came 
out on learning that the Police Ins- 
pector had come to the spot. 


28. At the test identification 
parades, the witness had identified 
Aceused 2 and 7. He stated that P. W. 
3 was one of the passengers who 
travelled in the ill-fated bus, 


29. The driver (P. W. 11) sub- 
stantially corroborated P. W. 9. He 
stated that he had seen five or six 
persons carrying white things like 
daggers in their hands going behind 
the bus. The witness was then tak- 
ing coffee at the hotel of Pullayya. 
He then heard the “dum dum” sound 
from the bus. At the test identifica- 
tion parades held before the Magis- 
trate, the witness had identified A-7 
.and ‘A-11. 


34. The High Court while 
conceding that P. Ws. 9 and 11 were 
the “proper persons to have spoken 
about the occurrence” brushed aside 
their evidence even against the ac- 
cused identified by them at the test 
identifications mainly on the ground 
that they were “unwilling witnesses” 
and were not prepared to speak the 
whole truth. The High Court notic- 
ed that there was a discrepancy with 
regard to the receipt of injury by 
P W. 9 between his statement before 
the police and the subsequent state- 
ment recorded under Section 164, 
Cr. P. C. Before the police P. W. 9 
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had stated that he had received an 
injury. But in his statement recorded 
under ‘Section 164, Cr. P. C. he said 
that he had a boil on his leg. It ap- 
pears to us that this discrepancy was 
of no consequence, P. Ws. 9 and 11 
were the conductor and the driver of 
the bus, It is undisputed that the 
bus was parked close to the hotels of 
Rangappa (P. W. 10) and Pullayya. 
Their presence near the bus at the 
hotels was a highly probable fact. 
Even if the reason for their going to 
the nearby hospital was  disbelieved, 
it could not ‘affect their being eye- 
witnesses of the incident. Might be 
that they did not disclose all that 
they had seen and had not identified 
all the culprits whom they could 
identify but that is no „ground to 
hold that their evidence could not 
furnish valuable corroboration of the 
testimony of the interested witnesses 
(P. Ws. 2 and 3) even against the 
accused whom they identified at the 
test identifications and later in court. 

31. The statements of PWs. 2, 
9 and. 11 were recorded by the Inves- 
tigating Officer during the night be- 
tween the 17th and 18th Mav. 1968 
from 2.30 a.m. to 6 a.m. There was 
thus no good reason for wholesale 
rejection of the evidence of P. Ws. 9 
and 11. Tt therefore remains to be 
seen to what extent the independent 
testimony of P, Ws. 9 and 11 lends 
corroboration to the statements of the 
interested witnesses (P, Ws. 2:and 3). | 

32. At the test identification 
parade held on June 7, 1968, A-4, A-5, 
A-7 and A-8 were paraded along 
with 12 other prisoners. P. Ws. 2, 3, 
9 and!11 were called upon to identity 
the accused at this parade. P. W. 2 
while identifying A-7 at the parade, 
said: “I saw him while ‘killing the 
deceased in the bus.” P., W. 3 also 
identified A-7 as Konda Kalavatala- 
vadu. : He also identified A-4 and A-8 
by touching their hands, P., W. 9 
identified A-7 saying “I suspect this 
man.” : He could not identify others. 
P. W.! 11 also at this parade picked 
out A-7 who was then standing at 
No. 15 in the parade and said that 
he had seen him. 

33. The second batch of the 
accused persons consisting of A-2. 
A-3, A-9, A-10, A-11 and A-13 was 
arrested on June 24, 1968. These six 
accused persons were paraded at the 


ta 
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test identification on July 18, 1968. 
P, Ws. 1, 2, 3 and 9 were . called 


upon to identify them at- the parade. 
P. W., 3 picked out A-2, A-3, A-9 and 
A-10 at the parade, P. W. 9 simi- 
larly identifed A-2 by touching his 
hand. A-2 objected that in 1962 or 
1963 P. W. 9 had served him as dri- 
ver of his bus for 10 days. 


34. The third test identifica- 
tion parade was held on August 10, 
1968. At this parade nine accused 
persons A-1 to A-3,-A-6, A-9 to A-13 
were paraded, P. Ws. 1, 2, 3 and 11 
were called upon to identify. P, W. 2 
identified A-8 while P. W. 11 identi- 
fied A-11 only. He could not identify 
A-2 or the other accused who were 
in this parade. 

35. Thus the net result is that 
at the test identifications, P. Ws. 9 and 
11 had correctly identified A-7. P. W, 
9 had identified A-2 also. But P. W. 
11 could not identify him, 


36. The question is whether 
the evidence of P. Ws. 9 and 11 can 
be safely relied upon as against A-7 
and A-2., In our opinion so far as A-7 
is concerned, chances of mistake in 
identification by these witnesses were 
extremely remote. 


37. Mr. Gobind Das, Counsel 
for the respondents, contends that the 
evidence of test identification parades 
was of little value because— (a) the 
Magistrate holding the parade did not 
mix up with the accused adequate 
number of other prisoners and didnot 
hold separate parades for individual 
accused; (b) at the time of picking out 
A-7 and A-2 at the parade, the 
identifying withesses did not say as 
to in .what connection they were 
identifying them. It is stressed that 
the evidence of test identification 
is not substantive evidence. It can 
be used only to corroborate or lend 
assurance to the identification made 
by the same witness in court. If at 
the time of picking out a particular 
accused at the parade. a witness does 
not say anything about the role of 


the person thus identified in ` the 
commission of the crime, such test 
identification has little evidentiary 


value. Further it is pointed out that 
P W. 9 was not called upon ‘to iden- 
tify A-2 and A-7 in court at the 
time of his examination as a witness. 
Reference has been made to a num- 
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ber of decisions including Kamal 
Gope v. State of Bihar, Cr. App. No. 
45 of 1965. D/- 23-11-1967;* Kanta 
Prasad v. Delhi Administration, 1958 
SCR 1218 = (AIR 1958 SC 350) and 


. Sampat Tatyade Shinde v. State of 


Maharashtra, (1974) 4 SCC 213 = 
(ATR 1974 SC 791). 

38. In our opinion so far as 
the identification of A-7 by P. Ws 9 
and 11 is-coneerned it can safely be 
relied upon as confirmatory of 
their evidence in court, A-T 
was identified by P. Ws. 9 and 11 at 
the test identification parade held on 
June 7, 1968. It is true that while 
picking out this accused at the parade 
these witnesses did not say anything 
with regard to the specific part play- 
ed by him in the commission of the 
crime, That however does not ren- 
der the evidence of such identification 
inadmissible. The Magistrate (P. W. 
20) who held the parade hed mixed 
up 12 other persons at this parade 
with the four accused including A-7. 
It could not therefore be said that 
the number of other persons mixed 
with the accused was inadequate. 
The very fact that both P. Ws. 9and 
11 commonly identified A-7, dispels 
any suspicion of such identification 
being a chance identification. In 
the witness box, at the trial. how- 
ever, P. W. 9 specifically stated: “I 
could identify only accused 2 and 7 
among those persons who came to the 
bus from the northern side armed 
with daggers.” Referring to the test 
identification parade, the witness add- 
ed: 

“I identified A-7 as one of the 
persons who came with dagger to 
the’ bus.” 

39. In cross-examination, the 
witness reaffirmed: 

"Tt is not trué............ that A-2 
and A-7 were not among the persons 
who came to the bus............ It is not 
true that I have identified A-2 and 
A-7 at the parades not because they 


. were seen near the bus but because 


Police showed them to me earlier to 
facilitate identification.” 

- 40. From the very fact that 
the witness while testifying as to the 
fact of identification was referring to 
this accused as A-7 implies that he 


*Reported in 1967 Cri. App. R (SC) 
270. : i 
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had identified him in court also and 
had in that connection elucidated 
why he had picked out A-7 at the 


identification parade. © The evi- 
dence given by. the witness in 
court owas substantive testimony 


while the identification made by him 
at the parade was confirmatory of 
that fact, This proposition is well 
established and it is not necessary to 
discuss the rulings cited at the bar 
on this point. 

41, No capital can be made 
out of the fact that the trial Judge 
recorded the evidence of the witness 
with’ regard to identification of A-7 
in court in an inartistic, laconic man- 


ner. 

42, In the case of P. W. 11, 
however, the trial Judge recorded 
this fact more clearly. The witness 


stated: 
“I ean identify 2 persons among 
the.5 or 6 persons who were seen 
going behind the bus with white 
things like daggers. They are accus- 
ed 7 and 11 (witness identified ac- 
cused 7 and 11).” 

= 43. - With reference to the test 
identification, the witness stated: 

“I identified A-7 in the lst pa- 
rade and A-11 in the second parade.” 

4A, In cross-examination he 
refuted a suggestion made by the 
defence that he had identified ac- 
cused 7 at the parade because the 
police had shown him to the witness 
earlier. 

45. For these reasons we 
think that the High Court was clear- 
ly in error in discarding the evidence 
of these independent witnesses 
(P. Ws. 9 and 11) so far as the par- 
ticipation of A-7 in the commission of 
the crime was concerned. 

46. The evidence of the inte- 
rested witnesses (P W.s. 2 and 3) was 
sufficiently corroborated as against 
A-7 by the credible testimony of 
P, Ws. 9 and 11. It could therefore be 
safely acted upon -for convicting A-7 
as one of the participants in. the 
commision of the murder of P. 
Eswara Reddy, deceased. x 

4i. As regards A-2, it is to 
be noted that neither P. W. 9 nor P. W. 
11 stated that this accused was arm- 
ed with a revolver, Neither of these 
witnesses has stated that any of the 
five or six persons who were seen by 
them going to the bus and encircling 

b s 


A.I. R. 


it, was armed with a revolver, They 
only say that those persons were 
carrying daggers, The prosecution 
case however is that A-2 was armed 
with a revolver only, which he fired 
in the air, Further when P, W. 9 
picked put A-2 at the identification 
parade,: the latter had objected that 
P. W. .9 was already known to him’ 
because: he had served him as a dri- 
ver for about 10 days. It is true 
that this suggestion was not repeated 
in the cross-examination of P, W. 9; 
but we have also to keep in mind in 
this connection that P. W., 11 had 
failed to identify A-2 at the test 
identification parade although both 
these witnesses had seen the culprits 
more or less from the same situation 
and distance, As a matter of abun- 
dant caution, while hearing this ap- 
peal, we do not consider the identifi- 
cation of A-2 at the test identifica- 


.tion patade by P.W.9, can lend suf- 


ficient assurance ‘to the testimony of 
P. Ws. '2 and 3 so as to justify the 
conversion of his acquittal into con- 
viction. , : 

48.' Thus, the position that 
emerges is that the evidence of P. Ws. 
2 and 3, has been adequately confirm- 
ed by the reliable and independent 
testimony of P; Ws. 9 and 11 as 
against A-7, while no such corrobo- 
ration is forthcoming against any of 
the other accused-respondents, The 
High Court was therefore not justi- 
fled in acquitting A-7. 

49.: The only question that 
remains] to be considered is: What of- 
fence has been made out against A-T. 
The charge-sheet by the police in this 
case was submitted against 13 named 
persons; including A-7. The charge 
under Section 302 read with Sec. 34, 
Penal Code was also framed by the 
Sessions Judge against all the 13 
named accused. In the charge, it was 
not mentioned that besides these 
named accused, there were some un- 
identified or un-named persons who 
acted conjointly with the charged ac- 
cused, A-1 to A-13. But there was 
positive evidence on the record that 
besides the 13 named accused, there 
were four or more unidentified per- 
sons who participated in the commis- 
sion of the crime. 
- 50... Now the position which 
emerges is that excepting A-7, the 
participation of the other 12 named 
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accused in the commission of the 
crime has not been established. The 
effect of their acquittal is that they 
would be deemed to have never par- 
ticipated in the criminal enterprise 
which resulted in the death of the 
deceased, There is nothing on the 
record to show as to who out of 
these persons dealt the fatal blows to 
the deceased, The question that falls 
to be determined is: Can A-7, in 
such circumstances, be held vieari- 
ously liable by invoking Section 149 
or Section 34, Penal Code for the 
murder in question. 


51. In Criminal Appeal No. 
242 of 1971 (Maina Singh v. State of 
Rajasthan) decided on March 17, 
1976 (reported in AIR 1976 SC 1084) 
after reviewing earlier decisions viz. 
Dalip Singh v. State of Punjab, 1954 
SCR 145 = (AIR 1953 SC 364); Bhar- 
wad Mepa Dana v. State of Bombay, 
(1960) 2 SCR 172 = (AIR 1960 SC 
289); Kartar Singh v. State of Punjab, 
(1962) 2 SCR 395 = (AIR 1961 SC 
1787); Krishna Govind Patil v. State 
of Maharashtra, (1964) 1 SCR 678 = 
(AIR 1963 SC 1413); Mohan Singh 
v. State of Punjab, (1962) Supp (3) 
SCR 848 =. (AIR 1963 SC 174); 
Yeshwant v. State of Maharashtra, 
(1973) 1 SCR 291 = (AIR 1973 SC 
337) on this point, this Court speak- 
ing through Shinghal J. reiterated the 
law, thus: 


“It would thus appear that even 
if, in a given case, the charge dis- 
closes only the named persons as co- 
accused and the prosecution witnesses 
confine their testimony to them, 
even then it would be permissible to 
come to the conclusion that others 
named or unnamed, besides those 
mentioned in the charge or the evi- 
dence'of the prosecution witnesses, 
acted conjointly with one of the 
charged accused if 
evidence to lead to the conclusion, 
but not otherwise.” (Emphasis sup- 
plied) i 

52. Let us now have another 
look at the case in hand, in the light 
of the above enunciation. 


53. In the F.LR., it was al- 
leged by the informant that 8 named 
persons and 10 unnamed persons who 
were not known to the informant, 


. minced meat. 


there was other 
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had conjointly committed the crime. 
At the trial, PW 2 testified that the 
total number of culprits who had 


‘participated in the commission of the 


murder, was 20. He named A-2 to 
A-5 and identified A-7, A-10, and A-12 
as 8 out of those 20 culprits who had 
committed the crime, The evidence 
of P, W. 3 on this point was that 
the number of the culprits who com- 
mitted the murder, while acting in 
concert was 17. This means accord- 
ing to the evidence, there were act- 


‘ing conjointly with A-7 at least 4 or 


7 more persons in addition to the 13 
who were charged by the Commit- 
ting Magistrate. The medical evi- 
dence shows that theré were no less 
than 44 incised injuries including 
penetrating wounds, apart from one 
lacerated wound, two contusions and 
one abrasion on the body of the de- 
ceased. Practically, he was made 
The extremely large 
number of injuries on the body of 
the deceased also lends assurance to 
the testimony of PWs. 2 and 3 that 
the number of assailants was more 
than 13 including some unnamed 
and unidentified persons, This evi- 
dence on the record is thus suffici- 
ent. to base a firm finding that apart 
from the accused named in the 
charge, there were at least one or 
more unidentified persons who parti- 
cipated in the criminal action against 
the deceased conjointly with A-7. 
While the precise number of those 
unidentified persons, other than the 
13 named in the charge cannot be as- 
certained with certitude, it can safely 
be said that apart from 13 named in 
the charge, there were some more 
confederates of A-7 and all of’ them 
participated in the fatal assault on 
the deceased in the manner alleged by 
the prosecution, A-7 can therefore 
be safely convicted under Section 302 
read with Section 34, Penal Code. 
Accordingly we allow this appeal 
against A-7, reverse -his acquittal, 
convict him under Sec, 302 read with 
Section 34, Penal Code and sentence 
him to imprisonment for life. 


Appeal partly allowed. 
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AIR 1976 SUPREME COURT 2216 
(From: Punjab and Haryana)* ` 
Y. V. CHANDRACHUD AND V.R. 
; KRISHNA IYER, JJ. 
Kulchhinder Singh and others, 
Appellants v. Hardayal Singh Brar 
and others, Respondents. : 
Civil Appeal No, 747. of 1975, D/- 
18-3-1976. 
(A) Constitution of India, Art. 226 
— Remedy of — Unavailable to en- 
force a contract qua contract. 


The remedy of Article 226 is un- 
available to enforce a contract qua 
contract, A mere contract agreeing 
to a quota of promotions cannot be 
exalted into a service rule or statu- 
tory duty, Private law may involve a 
State, a statutory body, or a public 
body in contractual or tortious ac- 
tions, But they cannot.be siphoned 
off into the writ jurisdiction, 


to correct manifest injustice, but con- 
tractual obligations in the ordinary 
course, without even statutory -com- 
plexion cannot be enforced by this 
short, though, wrong cut. Hence, a 
writ petition merely to .enforce an 
agreement entered into between the 
employees and the co-operative Bank 
about giving certain percentage of 
promotions to existing employees jis 
not maintainable, C. W. P. No, 6344 
of 1974, D/- 5-12-1974 (Punj. & Har.), 
Affirmed. (Paras 11, 12) 
Cases Referred: Chronological Paras 
AIR 1976 SC 888 = 1976 Lab T 
576 : 
AIR 1976 Delhi 35 = ILR (1976) 1 
Delhi 31 8 
AIR 1975 SC 1329 = (1975) 3 SCR 
616 = 1975 Lab IC 819 7 
AIR 1975 SC 1331 = (1973) 3 SCR 
619 = 1975 Lab IC 881 7 
(1973) 2 Serv LR 845 (Punj & a 
SCR 
-7 


AIR 1969 SC 1306 = (1969) 3 


773 
ILR (1969) Delhi 202 8 
AIR 1967 SC 1857 = (1967) 3- a 


377 
AIR 1966 Cal 23 = (1966) 12 Fac 
LR 30 8 
' AIR 1961 Madh Pra 289 = 1961 Jab 
LJ 786 . 8 


D/- 5-12-1974—(Punj. & Har.)). 
GT/GT/B15/76/SSG 
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though Art. 226 is of wide amplitude . 
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Mr. M. K. Ramamurthi, Sr. Ad- 
vocate, (M/s. J. Ramamurthi, Ramesh 
C. Pathak Advocates with him), for 
Appellants; Mr, J, L. Gupta and Mr. 
Janendra Lal and Mr. B. R. Agar- 
wala, Advocates, for Respondents Nos. 
5 to 22. 

Judgment of the Court was de- 
livered ;by . 


mee R. KRISHNA IVER, J.:— This 
Civil Appeal, by special leave under 
Art, 136, raises a common question of 
great moment, the decision of which 
may have a wider litigative fall-out 
than May appear on the surface, The 
first question expressed, manu brevi, 
1s as to whether a writ may issue, 
under Art. 226, against a Society re- 
gistered under the Punjab Co-opera- 
tive Societies Act (Act XXV of 1961) 
setting aside a selection list at the 
instance of the aggrieved appellants 
who were not included therein, The 
High Court (both the learned Single 
Judge and the Division Bench) fol- 
lowing an earlier judgment of that 
Court in (1973) 2 SLR 845 (Punj & 
Har) held the ‘writ pettion to be in- 
competent, directed as it was against 


. a Co-operative Society, 


2, | Shri M. K. Ramamurthy ` 
challenges the holding of the High 
Court on the score that the Punjab 
State Co-operative Land Mortgage 
Bank Ltd., (State Bank, for short) is 
‘other authority’ within the meaning 
of Article 12 of the Constitution and, 
therefore, falls within the definition 
of State. Consequentially,a writ may 
issue against it. Secondly. he con- 
tends that the State Bank is a public 
authority and, therefore, falls within 
the writ jurisdiction of the High 
Court, His third plea is much wider 
in its sweep, for he urges that Co- 
operative Societies registered under 
the Co-operative Societies Act are 
subject ito the jurisdiction of High 
Courts under Art. 226 of the Consti- 


“tution, since this provision is widely 


worded | and writs may be issued for 
any purpose against any person, 


3. i Foremost among his three 
points is the first one which he ex- 
pressed: with force, backed by deci- 
sions of this Court spanning a period 
ending with the recent decision in 
ONGC Case, According to -his' sub- 
mission, the State Bank is more than 
a mere Co-operative Society, but has 
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statutory powers and duties, exercises 
sovereign functions and must be as- 
sessed in its status with reference to 
the Punjab Land Mortgage Bank 
Act, 1957 (for short, the Mortgage 
Bank Act), Chronologically, we may 
mention that there was a Co-opera- 


tive Societies Act, 1954 in the Pun-. 


jab under which the present Society 
was registered, but that Act was re- 
pealed by the Punjab Co-operative 
Societies Act of 1961 (hereinafter re- 
ferred to as the Co-operative Socie- 
ties Act) The present Society, 
though registered under the 1954 Act 
continues as a Society under the Co- 
operative Societies Act, 1961 and is a 
State Bank, as defined in Sec, 2 (h) 
of the Mortgage Bank Act. A study 
of the two statutes, the trappings at- 
taching to the Society, the other fea- 
tures of and powers vested in the So- 
ciety. have all to be studied in their 
totality before testing the contention 
of the appellant in the light of the 
rulings of the Court, 


4, Although great argument 
has been addressed in the special cir- 
cumstances of the case, there is no 
need to investigate these questions 
apart from briefly adverting to them. 
Maybe, in a different case, where 
these issues directly and inescapably 
arise, this Court may have to pro- 
nounce on them, but where, as here, 
the lis lends itself to disposal on a 
short point, to launch on a long de- 
bate about other arguments of im- 
portance may not be appropriate, Of 
course, ‘if you were to make little 
fishes talk, they would talk like 
whales’, as Dr. Johnson put it. The 
whales of legal dispute do not chal- 
lenge us here since the appellant is 
seeking relief which. on the face of 
it. cannot be granted for a different 
‘little fish’ reason. A _ finger-nail 
sketch of the facts is enough to bring 
out the crucial issues and the broad 
point on which we propose to dispose 
of this appeal. `> 

5. The appellant is .a -per- 
manent servant of the Punjab State 


Co-operative Land Mortgage Bank 
(hereinafter referred as the Co- 
operative since 1964 
and promoted in 1968 as an 
Assistant. According to him, the 
Co-operative Bank is a statutory 


body established in pursuance of the 
Land Mortgage Bank Act, 1957. with 
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power to frame subordinate legisla- 
tion and thereby enjoying sovereign 
power, Sections 11, 12, 15, 22 and 40 
have been invoked to substantiate 
this thesis. The purpose of this 
branch of the appellant’s submission 
is to make out that the Co-operative 
Bank is ‘State’ within the meaning of 
Article 12 of the Constitution and, 
therefore, subject to Art, 16 of the 
Constitution and the writ jurisdiction 
under Art. 226. A further argument 
has been built on the edifice of the 
statutory provisions contained in the 
Punjab Co-operative Societies Act, 
1961. Section 84A of this Act em- 
powers apex societies, under certain 
circumstances, to frame rules for 
their employees and such rules, it is 
contended, have been framed, having 
the force of law. The Co-operative 

nk is therefore a public authority 
which, in any view, is vulnerable to 
the writ of the High Court under its 
extraordinary constitutional power. 
Of course, Shri M. K. Ramamurthy 
has contended that even apart from 
all these considerations, any co-ope- 
rative society, in view of its constitu- 
tion under statutory provisions, may 
be amenable to the writ jurisdiction 
of the High. Court. 


6. His specific grievance in the 
present case is that promotions to 
three categories of higher posts, viz., 
Assistant Inspecting Officers, Junior 
Accountants and Acccountants were 
made by direct recruitment contrary 
to what he contends are service rules 
but, in substance, are the result of 
collective bargaining with the 
Management, as the writ petition it- 
self reveals. These triple categories 
of new posts have been filled, ad- 
mittedly, without reference to the 
quota set apart for promotees, the 
defence of the respondent being that 
these new cadres are not covered by 
the agreement referred to in the writ 
petition. 


T; The High Court was` ap- 


- proached when a real apprehension of 


direct recruitment arose, praying for 
a writ, order or direction in the na- 
ture of mandamus requiring the res- 
pondent not to proceed with the pro- 
cesses resulting in filling up the 
posts of Accountants, Junior Accoun- 
tants and Assistant Inspecting Officers 
in violation of the quota of 75% 
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claimed by the appellant, under the 
agreement alleged to be binding on 
the Co-operative Bank and the em- 
ployees. Of course, the recruitment 
went on and the new appointees are 
also. arrayed as respondents in the 
writ petition, However, the High 
Court dismissed the writ petition on 
the preliminary ground that the writ 
was, in fact, directed against a Co- 
operative Bank registered under the 
Co-operative Societies Act and no 
writ would lie against such a body in 
the circumstances set out in the writ 
petition, Indeed, the distinction be- 
tween a body with a personality 
created by and owing its existence 
solely to a statute and an entity 
which is recognised by and is regis- 
tered under a statute is real, drama- 
tic and makes for a world of differ- 
ence in jural impact, Considerable 
argument was addressed before us 
based on the rulings reported as 
Mohanlal, (1967) 3 SCR 377 = (AIR 
1967 SC 1857); Tewary, (1975) 3 SCR 
616 = (AIR 1975 SC 1329); Sukhdev, 
(1975) 3 SCR 619 = (AIR 1975 SC 
1331); and Praga Tools, (1969) 3SCR 
773 = (AIR 1969 SC 1306), apart from 
the ruling of this Court in Lakshmi 
Narain, Civil Appeal No. 1543 of 1974, 
decided on 12-12-1975 = (reported in 
AIR 1976 SC 888). 


8. The question as to whether 
a Co-operative Society is a public 
authority has fallen for judicial no- 
tice and Amir Jamia, ILR (1969) Delhi 
202 contains an elaborate discussion 
of the controversial topic covering 
decisions, English and Indian.. It is 
also true that at least Madhya Pra- 
desh (Dukhooram, AIR 1961 Madh Pra 
289) and Calcutta (Madan Mohan, 
AIR 1966 Cal 23) have considered. 
whether a writ will issue against a 
Co-operative Society, simpliciter. 
Kumkum Khanna, ILR (1976) 1 Delhi 
81 = (ATR 1976 Delhi 35) deals with 
a private college governed by a Uni- 
versity Ordinance. 


9. Many other rulings have 
ated been brought to our notice, but 
we do not think it necessary elabo- 
rately to investigate these issues not- 
withstanding the fact that Shri Gupta, 
appearing for the contesting respon- 
dent, challenged each one’ of the 
grounds stabilising’ his submissions on 
rulings of this Court, of the 
Courts and the English Courts. 
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19. The reason why we are 
not inclined to add to the enormous 
erudition on the point already ac- 
cumulated in case law is that a close 
perusal! of the writ petition will dis- 
close that essentially the appellant is 
seeking merely to enforce an agree- 
ment entered into between the em- 
ployees; and the Co-operative Bank. 


11.: There is no doubt that 
some of the legal problems argued by 
Sri Ramamurthy deserve in an 
appropriate case jurisprudential study 
in depth, although much of it is 
covered by authority. But assuming, 
for argument’s sake, that what he 
urges has validity, the present case 
meets with its instant funeral from 
one fatal circumstance. The writ 
petition! stripped of embroidery and 
legalistics, stands naked as a simple 
contract, between the staff and the 
Society,! agreeing upon a certain per- 
centage'of promotions to various 
posts or an omnibus, all-embracing 
promise: to give a quota to the exist- 
ing employees, At its best, the writ 
petition seeks enforcement of a bind- 
ing contract but the neat and neces- 
sary repellant is- that the remedy of 
Article 226 is unavailable to enforce 
a contract qua contract, We fail to 
see how. a supplier of chalk to a gov- 
ernment school or cheese to a gov- 
ernment hospital can ask for a‘ con- 
stitutional remedy under Art, 226 in 
the: event of a breach of a contract, 
by-passing the normal channels of 
civil litigation. We are not convinced 
that a mere contract agreeing to 4 
quota of promotions can be exalted 
into a service rule or statutory duty. 
What is immediately relevant is not 
whether, the respondent is State or 
public authority but whether what is 
enforced is a statutory duty or 
sovereign: obligation or public func- 
tion ofja public authority. Private 
law may: involve a State, a statutory 
body, or a public body in contractual 
or tortious actions. But they cannot 
be siphoned off ss the writ juris- 
diction. », 


12. The controversy before us 
in e A will turn on the con- 
struction and scopé of the agreement 
when the claim to a quota as found- 
ed cannot be decided in writ juris- 
diction without going back on well- 
settled guidelines: ‘and even subverting 
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the normal processual law — except 
perhaps in extreme cases which shock 
the conscience of the Court or other 
extraordinary situation, an aspect 
we are not called upon to explore 
here. We are aware of the wide 
amplitude of Art. 226 and its potent 
use to correct manifest injustice but 
cannot agree that contractual obliga- 
tions in the ordinary course, without 
even statutory complexion, can be 
enforced by this short, though, wrong 
cut. 

13. On this short ground the 
appeal must fail and be dismissed. 
We do so, but without costs. 

Appeal dismissed. 
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Thakur Kanta Prasad Singh 
(dead) by L. Rs., Appellants v. State of 
Bihar, Respondent, 

Civil Appeal No. 1436 of 1968, 
D/- 10-3-1978. 

(A) Land Acquisition Act (1894), 
S. 23 — Market Value — Assessment 
— Determination — Interference by 
Supreme Court in appeal under Arti- 
cle. 133 (1) (a) Constitution. (Constitu- 
tion ef India, Art. 133 (1) (a).) 


Market value means the price 
that a willing purchaser would pay 
to a willing seller for the. property 
having due regard to its existing 
condition with all its existing advan- 
tages and its potential possibilities 
when laid out in the most advanta- 
geous manner excluding any advan- 
tage due to the carrying out of the 
scheme for which the property is 
compulsorily acquired, In consider- 
ing market value the disinclination of 


the vendor to part with his land and 


the urgent necessity of the purchaser 
to buy should be disregarded, There 
is an element of guess work inherent 
in most cases involving determina- 
tion of the market value of the ac- 
quired land. If the judgment of the 
High Court reveals that it has taken 
into consideration the relevant fac- 


tors prescribed by the Act, in appeal- 
under Article 133 (1) (a) of Constitu- 
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tion, its assessment of the fair mar- 
ket value of the acquired land should 
not be disturbed by Supreme Court. 
1968 BLJR 123, Affirmed. 
(Para 6) 
Mr. V. S. Desai, Sr. Advocate, 
(Mr. B. P. Singh, Advocate with him), 
for Appellants; Mr. R. C. Prasad, Ad- 
vocate, for Respondent. 


Judgment of the Court was de- 
livered by 


H. R. KHANNA, J.:— This is an 
appeal on certificate under Article 
133 (1) (a) of the Constitution against 
the judgment of the Patna High 
Court whereby the appeal of the res- 
pondent-State against the award of 
the learned Additional District Judge 
Arrah was allowed in part and the 
amount of compensation payable to 
the respondent in a land acquisition 
case was reduced, 

2. The respondent-State ac- 
quired 23.70 acres of the appellant’s 
land out of plots Nos. 529 and 1262 
appertaining to Khata No. 1 in vil- 
lage Tenduni in Shahbad district for 
the purpose of constructing an Irriga- 
tion Research Station. Notification 
under Section 4 of the Land Acqui- 
sition Act (hereinafter referred to as 
the Act) was first published on 
March 8, 1957, but this notification 
was cancelled on December 2, 1957. 
Another notification for the acguisi- 
tion of the said land was issued under 
Section 4 of the Act on January 1, 
1959. The Land Acquisition Officer 
awarded compensation to the appel- 
lant at the rate of Rs, 3,000 per acre, 
besides certain other amounts with 
which we are not concerned, The 
total compensation awarded by the 
Land Acquisition Officer came to 
Rs. 86,070.92. The appellant got a 
reference made under Section 18 of 
the Act. Learned Additional District 
Judge Arrah: who disposed of the re- 
ference held the market value of the 
land to be Rs, 800 per katha. It is 
stated that there are 32 kathas in an 
acre. On appeal by the State the 
High Court assessed the market va- 
lue of the land at Rs. 475 per Katha. 

3. In appeal before us, learn- 
ed counsel for the appellant has as- 
sailed the judgment of the High 
Court and has contended that the 
High Court was in error in reducing 
the rate at which compensation had 
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been awarded. As against that, 
learned counsel for the respondent- 
State has canvassed for the correct- 
ness of the view taken by the High 
Court. 


4, We have given the matter 
our consideration, and are of. the view 
that there is no merit in this appeal. 
A number of documents were filed 
on behalf of the State to show the 
market value of the land in question. 
Those documents showed that a .plot 
measuring .66 acres in the same vil- 
lage, in which the land in dispute is 
situated, was sold for Rs. 2,000 on 
March 13, 1958 at the rate of Rs, 94 
per katha. Another sale transaction 
related to the sale of 22.5 decimals of 
land on November 22, 1958 at the 
rate of Rs, 58 per katha. A third 
transaction related to the sale of .06 
acre of land for Rs. 100 on August 
12, 1957 at the rate of Rs, 52 per 
katha. The Additional District Judge 
excluded these sale transactions out 
of consideration on the ground that 
the plots which were the subject-mat- 
ter of those sales were at some dis- 
tance from. the acquired land. The 
High Court took the view, in our 
opinion rightly, that these sale tran- 
sactions could not be excluded alto- 
gether from consideration. The High 
Court also took into account. three 
other sale transactions which had 


been relied upon by the’ appellant.- 
Those sale transactions related to sale’ 


of five dhurs of land for Rs. 275 on 
October 19, 1957 at the rate of Rupees 
1,100 per katha, 15° 
land for Rs, 750 on November 5, 1956 
at the rate of Rs. 1,000. per katha 
and 15 dhurs of land for Rs. 750 on 
September 28, 1956 at the rate of 
Rs, 1,000 per katha. One katha is 


said to consist of 20 dhurs. The land. 
which was the subject of these sale- 


transactions abutted the road and, 


from the small size of the plots, it 


appears that they were purchased for 
the purpose of constructing shops or 
similar buildings thereon. The land 
now sought to be acquired does not 
abut the road. It is in evidence that 
in making acquisition the strip of 
the land of the appellant up to a 
depth of 100 ft: from the road was 
not acquired, The High Court on 


taking into consideration the above 
three sale transactions relied upon 
by the appellant and three sale 
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transactions relied upon by the res- 
pondent found the mean price of the 
land covered by the six sale deeds 
to be a little more than Rs. 460 per 
katha. ' The High Court in the cir- 
cumstances came to the conclusion 
that the just and fair market value 
of the land should be assessed atb 
Rs. 475, per katha. The above rate’ 
included, according to the High Court, 
the potential value of the land, In 
addition to. that, the appellant: ‘was 
held entitled to 15 per cent solatium 
for compulsory acquisition; We find 
no infirmity in the above approach 
of the 'High Court. The finding of 
the High Court is based upon consi- 
deration of the evidence adduced in 
the case, and no cogent ground has 
been shown to us as to why we 
should ‘interfere with that finding. 
5. | We may observe that the 
High Ci urt excluded from considera- 
tion ce} sale deeds executed by 
the appellant, These transactions re- 
lated to small plots of land situated 
on the; roadside and were entered 
into after the land ‘in dispute had been 
notified, for acquisition, In the opin- 
ion of the High Court, the said sale: 
deeds could not form a safe criterion 
for assessing the market value of the 
acquired land because they had 
been executed by the claimant him- | 
self after the notification. It was 
also observed that the plots sold 
were quite suitable for shop or resi- 
dential purposes. We find no suffi- 
cient reason ‘to take a contrary view. 


6. i Section 23 of the Act pro- 


` yides that in determining the amount 


of compensation to be awarded for 
land acquisition under the Act the 
Court shall inter alia take into con- 
sideration the market value of the 
land ati the date of the publication of 
the notification under Section 4 of 
the Act. Market value means 





pay to.a willing seller for the 
perty having due regard to its exist- 
ing. condition with all its existing 
advantages and its potential possibi- 
lities when laid out in the most ad- 
vantageous manner excluding 
advantages due to the carrying 
of the ‘scheme for which the 
perty is compulsorily acquired. 
considering market value the 
inclination of the vendor to p 
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with his land and the urgent neces- 
sity of the purchaser to buy should 
be disregarded. _ There is an element 
of guess work inherent in most cases 
involving determinetion of the mer- 
ket value of the acquired land, but 
this in the very nature of things 
cannot be helped, The essential thing 
is to keep in view the relevant fac- 
tors prescribed by the Act. If the 
judgment of the High Court | reveals 
that it has taken into consideration 
the relevant factors, its assessment of 
the fair market value of the acquired 
land should not be disturbed. No 
such infirmity has been brought to 
our notice as might induce us to dis- 
turb the finding of the High Court. 
The appeal consequently fails and is 
dismissed but in the circumstances 
without costs. i 


Appeal dismissed. 


Co, v. Union of India S.C, 2221 


milk and condensed skimmed milk 
are two different items of milk pre- 
parations, In common parlance milk 
means the full cream milk as milch- 
ed from the cattle, It becomes skim- 
med milk when cream i.e. fat is ex- 
tracted from milk, Thereafter the 
skimmed milk which also can be call- 
ed_a form of preparation of milk is 
known as such. It becomes easy to 
digest and is used in preparation of 
other milk products, which are dif- 
ferent from the milk products pre- 
pared from full cream milk, 
> (Para 2) 
By Finance Act, 1969, Item 1B 
was added to the First Schedule of 
the Central Excises and Salt Act 
levying 10% ad valorem duty on 
prepared or preserved foods includ- 
ing preparations of milk. In exer- 
cise of the powers under R. 8 (1) of 
the Central Excise Rules, the Central 
Government issued notification No. 


- G:S.R. 339 dated 1-3-1970 exempting 


AIR 1976 SUPREME COURT 2221 
(From: Allahabad)* 

A, ALAGIRISWAMI, P. K. GO- 
SWAMI AND N. L, 
UNTWALIA, JJ. 

M/s. Healthways Dairy Products 
Co. Regd. Gauhati, Appellant v. The 
Union of India, Respondent, 


5 Civil Appeal No. . 1257 of 1973, 
D/- 6-10-1975. 

(A) Central Excises and Salt Act 
(1944), S. 3 and Sch. 1, Hem IB (as 
added by Finance Act, 1969) — Levy 
of duty — Description of goods 
Connotation — Central Excise Rules 
(3944), R. 8 (1) — Central Govern- 
ment Notification No. G. S. R. 339 
dated 1-3-1970 — Exemption under 
— Condensed milk excluded from ex- 
emption — Condensed skimmed milk, 
if also excluded — C. M. W. P. No. 
5546 of 1971, D/- 5-5-1972 (All), Re- 
versed. 


For the purpose of levy of ex- 
cise duty or any other similar tax 
the description of goods as popularly 
and commonly understood has to be 
taken as the description of the same 
goods in the relevant provisions of 
the statute or the Rules,- Condensed 


*C. M. W. P. No. 5546 of 1971, D/- 
5-5-1972—(AlL.)). 
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from duty prepared or preserved 


. foods except those specified in Sche- 
~ dule annexed to this 


notification. 
Condensed milk whether sweetened 
or not (as specified in this Schedule 
of notification) was excluded from ex- 
emption under notification, The ques- 
tion was whether condensed skimmed 

ilk was also excluded from exemp- 
tion. 

Held that the Central Govern- 
ment when it mentioned condensed 
milk in, the notification D/- 1-3-1970 
it meant to exclude from ex- 
emption only condensed milk of full 
cream milk and not the condensed 
skimmed milk prepared from skim- 
med milk, for purpose of levy of 
excise duty, Therefore, condensed 
skimmed milk was not excluded from 
exemption under the said notification. 


C. M, W, P. No. 5546 of 1971, D/- 
5-5-1972 (AH), Reversed. 
(Paras 2, 4, 5) 


(B) Central Excises and Salt Act 
(1944), S. 6 — Central Excise Rules 
(1944), R. 8 (1) — ` Exemption of 
goods from duty under — Licence to 
manufacture said goods — Necessity. 

Since skimmed milk or. condensed 
skimmed milk will be a milk prepa- 
ration within the meaning of item 1B 
of the first Schedule, a licence to 
manufacture such milk would be re- 
quired, If any goods specified in the 


_ first Schedule are exempted from the 
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levy of excise duty by the Central 
Government in exercise of their 
power under Rule 8 (1) of the Cen- 
tral Excise Rules that cannot affect 
the provision of the taking of licence 


for the manufacture of the said 
goods, (Para 4) 
Mr, M. Natesan, Sr. Advocate, 


(Mr, N. H. Hingorani Advocate with 
him), for Appellant; Mr. Gobind Das, 
Sr. Advocate, (Mr. Girish Chandra, 
Advocate, for Mr. S, P. Nayar, Advo- 
cate with him), for Respondent, 


The Judgment of the Court was 
delivered by 

UNTWALIA, J.:— The appellant 
in this appeal by special leave is a 
registered partnership firm and . is 
carrying on business of manufactur- 
ing a number of milk products in- 
cluding Condensed Milk and Con- 
densed Skimmed Milk. By the 


Finance Act, 1969 item 1B was add- . 


ed to the First Schedule of the Cen- 


tral Excises and-Salt Act, 1944 — 
hereinafter called the Excise Act, 
levying 10% ad valorem duty on 


“prepared or preserved foods put up 
in unit containers and ordi 
tended for sale 
tions of  ....... 
exercise of the powers of thie Cen- 
tral Government under sub-rule (1) 
of Rule 8 of the Central Excise Rules, 
1944 and in supersession of the ear- 
lier notifications the Central Govern- 
ment issued Notification No. G. S. R. 
339 dated the Ist March, 1970 ex- 
empting prepared or preserved foods 
. falling under Item No. 1B of the 
First Schedule of the Excise Act 
other than those specified in the 
Schedule annexed to the - notification 
from the whole of the duty of excise 
leviable thereon, In the Schedule is 
mentioned as items 12 and 13: 


“12. Milk powder but excluding 
such powder specially prepared for 
feeding of infants;” 

“13. Condensed milk, whether 
sweetened or not;” 

Thus preparations of milk leviable to 
excise duty under the Excise Act be- 
came exempt from the levy of the 
duty. But from that exemption were 
-excluded certain mi preparations 
mentioned in items 12 and 13. On 
and from the lst March, 1970 the Ex- 
cise authorities levied excise duty on 
condensed milk and condensed skim- 


ineluding prepara- 
. milk: 


Pee cansenses 


y in-. 


med milk manufactured by the peti- 
tioner treating both of them as in- 
cluded in Item 13 of the Exemption 
Notification dated the ist March, 
1970. For sometime the petitioner 
paid excise duty not only on condens- 
ed milk but also on condensed skim- 
med milk. Later he objected to the 
payment of such duty on the latter 
product ion the ground that condens- 
ed skimmed milk fell within the Ex- 
emption, Notification and not within 
the excluded Item 13 of that notifi- 
cation, The authorities did not ac- 
cept his stand to be correct and 
issued .two notices D/- 4-8-1971 and 
7-8-1971) demanding a sum of Rupees 
1,048/- and Rs, 3,064/- respectively as 


duty payable on condensed skimmed 


milk manufactured by the petitioner 
during certain periods. The petitioner 
filed a writ application in the Allaha- 
bad High Court to challenge the de- 
mand of excise duty on condensed 
skimmed milk. A Bench of the High 


‘Court took the view that condensed 


skimmed milk was also 
milk covered by the excluded Item 
13 of ‘the Exemption Notification 
dated the ist March, 1970, It, there- 
fore, dismissed the writ application. 
Hence this appeal. 


2, It is well-established by 
several authorities of this Court that 
for the purpose of levy of excise 
duty ori any other similar tax the 
description of goods as popularly and 
commonly understood has to be 
taken as the description of the same 
goods in the relevant provisions of 
the Statute or the Rules. In this case 
there are materials to show that 
condensed milk and condensed’ skim- 
ed milk are two different items of 


condensed 


milk preparations, In common  par-|. 


lance milk means the. full cream 
milk as milched from the cattle. It 
becomes skimmed milk when cream 
i.e, fat is extracted from milk, There- 
after the skimmed milk which also 
can be ‘called a form of preparation 
of milk is known as such. It becomes 
easy to digest and is used in 
preparation of other milk products. 
which are different from the milk 
products -prepared from full cream 
milk, In the Hand Book on Self Re- 
moval Procedure under The Central 
Excise Rules, 1944, 3rd edition’ pub- 
lished in June, 1972 by the Central 
Board of Excise and Customs is to 
i 
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be found Instruction 8 (b) to say: 
“Every assessee is required 
to maintain a daily account of im- 
portant raw materials in Form IV 
(Annexure If) and also to submit a 
quarterly return in form RTS. (An- 
nexure IIT) under Rule 55 of Central 
Excise Rules, 1944. One or two im- 
portant raw materials, which have 
been prescribed for most of the ex- 
cisable goods under Self Removal 
Procedure, are shown in Annexure 
IV. The assessees may maintain dai- 
ly accountand submit quarterly RT5 
return only in respect of these speci- 
fied raw materials.” 
In Annexure IV are to be found 
Items 13 and 14 respectively in these 
terms: 
"13. Milk powder but excluding 
such powder specially prepared for 
feeding of infants” 


t14, Condensed milk whether 
sweetened or not” 
In column 4, under the heading 


“names of important raw materials” 
against item No. 13 is mentioned 
“whole fresh milk/skimmed milk as 
the case may be” and against item 
14 are found the words “fresh milk/ 
and sugar.” It would be noticed that 
the description in Items 13 and 14 
of Annexure IV is identical to that 
of items 12 and 13 in the list of ex- 
cluded items from the Exemption 
Notification. Yet in item milk powder 
in Annexure IV as against the names 
of important raw materials, both 
“whole fresh milk’ and “skimmed 
milk” are mentioned, But as against 
condensed milk only “fresh milk” is 
mentioned. Such a handling of the 
description’ of the milk products 
and preparations does indicate: that 
the Central Government when it men- 
tioned condensed milk in item 13 of 
the notification dated the lst March, 
1970 it meant to exclude from ex- 
emption only condensed milk of full 
cream milk and not the con- 
densed skimmed milk prepared 
from skimmed milk. The milk pre- 
paration condensed skimmed milk 
prepared from skimméd milk fell 
within the Exemption Notification and 
not within excluded item 13. 

3. Some support, although a 
feeble one, can be lent to the above 
view with reference to Rule 42 of 
the Prevention of Food Adulteration 
Rules, 1955. In clause (6) of the said 
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Rules are mentioned the forms of la- 
bel to be put on condensed milk and 
the four types of labels are: 

(1) “Condensed Full Cream Milk 
(unsweetened) 

(2) Condensed Full Cream Milk 
(sweetened) 

(3) Condensed Machine-Skimmed 
Milk or Condensed Skimmed Milk 
(unsweetened) 

(4) Condensed Machine-Skimmed 
Milk or Condensed Skimmed Milk 
(sweetened)” 


In Item 13 of the notification when 
the Government added the words 
“whether sweetened or not” it did 
mean to classify the condensed milk 
of sweetened or unsweetened variety 
but did not intend to include in item 
13 eondensed skimmed milk whether. 
sweetened or unsweetened. 


4, Learned counsel for the 
respondents pointed out that the 
petitioner had obtained a licence for 
manufacture of condensed milk only 
under the Excise Act, It did net obtain 
a licence for manufacture of con- 
densed skimmed milk, Counsel, 
therefore, submitted that for the pur- 
pose of the levy of the excise duty 
both would be on the same footing. 
Learned counsel for the appellant 
submitted in reply that if excise duty 
was not leviable on condensed skim- 
med milk then no licence was re- 
quired for its manufacture, The posi- 
tion of law seems to be this, Under 
Section 6 of the Excise Act no person 
can engage in the production or 
manufacture of any specified goods 
included in the First Schedule of 
the Act except under the authority 
and in accordance with the terms and 
conditions of a licence granted under 
the Act. It will have been seen there- 
fore, that since skimmed milk or 
condensed skimmed milk will be a 
milk preparation within the meaning 
of item 1B of the First Schedule, a 
licence to manufacture such milk 
would be required: If any goods 
specified in the First Schedule are 
exempted from the levy of excise 
duty by the Central Government in 
exercise of their power under Rule 8 
(1) of the Central Excise Rules that 
cannot affect the provision of taking 
licence for the manufacture of . the 
said goods. But in this case we are 
not concerned to find out whether 
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the petitioner owas manufacturing 
condensed skimmed milk without a 
licence and if so. whether it was com- 
mitting any offence, But even assum- 
ing that the petitioner had a manu- 
facturing licence under Section 6 of 
the Act only for manufacture of 
condensed milk that by itself will 
not take condensed skimmed milk out 
of the Exemption Notification and in- 
clude it in the excluded item 13, For 
the purpose of levy of excise duty, 
therefore, condensed skimmed 





remains included in the Exemption 
Notification. 
5. Learned counsel also drew 


our attention to the form of price 
list of the petitioner showing sepa- 
rate prices for “Condensed milk (full 
cream)” and “Condensed milk (Skim- 
med)”, That again is of no help for 
the determination of the point at 
issue. Unless and until skimmed milk 
is included in item 13 of the Ex- 
emption Notification of the Ist 
March, 1970 it remains an item of 
goods exempted from levy of excise 
duty. 

6. For the reasons stated 
above we allow this appeal, set 
aside the judgment and order of the 
High Court and direct the respon- 
dents not to enforce their demand of 
excise duty made in the two notices 
dated 4-8-1971 and 7-8-1971. In the 
circumstances we shall make no order 
as’ to costs. 





Appeal allowed. 
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AND S. MURTAZA FAZL ALI. JJ. 

Civil Appeal No. 2610 of 1969. 

The Management of the Orissa 
Transport Co. Ltd., Appellant v. The 
Workmen and another, Respondents. 

AND ; 

Civil Appeal No. 1138 of 1970 

The Workmen represented by the 
Orissa Motor Transport Employees 
Union, Appellants v. The Management 
of Orissa Transport Co. Ltd. and an- 
other, Respondents. 

Civil Appeals No. 2610 of 1969 
and 1138 of 1970. D/- 27-11-1975. 


GT/HT/E545/75/GGM 


Orissa Trans port Co. v. The Workmen 


A.L R. 


(A) Payment of Bonus Act (1965). 
S. 20 — Settlement between parties 
— Question of applicability of S. 20 
left open to be agitated in refer- 
ence then pending — Amongst others 
settlement reached in respect of pay- 
ment of bonus for the years 1964-65 
also — Settlement for payment of 
bonus for the year 1964-65, held, 
would not involve by implication 
that the management would be gov- 
erned by S. 20 of ‘the Payment of 
Bonus Act, (Para 1) 


The Judgment of the Court was 
delivered by 


KHANNA, J.:— At the hearing of 
the appeals, the parties have entered 
into a settlement and it is agreed 
that for each of the years 1963-64 
and 1964-65 the bonus payable by 
Orissa Road Transport Co, Ltd. to its 
employees would be equal to two 
months’ wages. The company would 
be entitled to deduct out of the bo- 
nus payable the amount already paid 
as advance bonus and shall pay the 
balance within two months from to- 
day. It is also agreed that the ques- 
tion as to whether Section 20 of the 
Payment of Bonus Act is applicable 
to the above mentioned company shall 
remain open and may be agitated in 
the references which are now pending 
before the Tribunal for the years 
subsequent to 1964-65. The  settle- 
ment in respect of payment of bonus 
for the year 1964-65 will not involve 
by implication a decision on the 
point that the above mentioned com- 
pany is governed by Section 20 of 
the Payment of Bonus Act. The ap- 
peals are accordingly disposed of in 
the above terms, The parties will 
bear their own costs throughout, 


Order accordingly. 


sion of offence should- be after 


„and 476A read together indicate 
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(From: (1) AIR 1970 Cal 485 (FB); 
- (2) Calcutta*) 


P. N. BHAGWATI, P. K. GOSWAMI 
AND N. L. UNTWALIA, JJ. 


(1) Criminal Appeal No. 115 of 
1971. ' ; 


‘Legal Remembrancer of Govt. of 
West Bengal, Appellant v. Haridas 
Mundra, Respondent. 


(2) Criminal Appeals Nos, 256 ri 
257 of 1971. 


State of West Bengal, Appellant 
v. Haridas Mundra, Respondent. . 


Criminal Appeals Nos. 115, 256 & 
257 of 1971, D/- 9-12-1975. 


(A) Criminal P. C. (1898), S. 195 
(1) (c) — Applicability — -Commis- 
þe- 
coming a party to proceedings — 
Document in respect of which of- 
fence alleged to be committed should 
beve been produced in evidence in 
the proceedings. Case No, 2-4 of 1967, 
D/- 27-4-1967 (Cal), Reversed. 


The words of S. 195 (1) (c) clear- 
ly mean that the offence should be 
alleged to have been committed by 
the party to the proceeding in 
character as such party, that is, 
after having become a party to 
proceeding. Secs. 195 (1) (c), 


yond doubt that the -legislature 
could not have intended to extend 
the prohibition contained in Section 


195 (1) (c) to the offences mentioned - 
therein when committed by a party .- 


to a proceeding prior to his becom- 
ing such party. Thus the. scope .of 
Section 195 (1) (e) is restricted to 
cases where the offence is alleged -to 
have been committed by the party to- 
a proceeding after he became such a 
party and not before. AIR 1971 SC 
1935 and AIR 1973 SC 1100 and AIR 
1974 SC 299, - Foll. 


Accused a director and managing 
agent of a Company was prosecuted 
for offences under Sections 418, 471 
ard 477A, I. P. C. The accused was 
alleged to have used forged bills to 
defraud the Company. A Company 


"(Case No, 2-4 of 1967, D/- 27-4- 
1967—{Cal.)). 
GT/HT/A185/76/GGM_ 
‘1976 S. C./140 XI G—4 


‘Legal Remembrancer, Govt. 


418 and 477A — Trial for 


` (Para 4) 
(Mr. M. N. 


_ Desai, Sr. Advocate, 


of W.-B. v. Haridas S.C: 2225 


petition under. Sections 397 and 398 
of the Companies Act was filed by a 
shareholder and a special officer. 
was appointed to manage the affairs 
of the Company. The prosecution was 
initiated by the Special Officer on 
the directions issued by the Company 
Judge. On the question of applicabi- 
lity of Section 195 (1) (o). 


Held that Section 195 (1) did not 
apply. The forged bills in respect 
of: which offence was alleged to have 
been committed were neither tender- 
ed nor produced in evidence before 
the Company Judge, and as such the 


- requirements of Section 195 (1) (o) 


were not satisfied. Further the of- 
fence was alleged to have been com- 
mitted prior to commencement of 
proceedings in the petition under 
Sections 397 and 398. Section 195 (1) 
(c) did not apply. Case No. 2-4 of 
1967, D/- 27-4-1967 (Cal, . Reversed. 
(Para 4) 


(B) Criminal P. c. (1898), S. 195 
(1) (c) — Applicability — Inhibition 
applies only: where person is being 
tried for offence under Section 463 o1 
punishable under Section .471 or 
476, I. P, C. — Séction does not co- 
ver trial of offences under Sections 
offences . 
under Sections 418, 471 and 477A — 
Trial in respect of Sections 418 and 
477A is not vitiated — The court has 
jurisdiction to proceed with the trial 
in respect of. offences under Sections 
418 and 477A, since Section 195 (1) 
(c) is not applicable. Case No, 2-4 of 
1967, D/- 27-4-1967 (Cal), Reversed. 
g (Para 4) 
Cases Referred: Chronological Paras 


AIR. 1974 SC, 299 = 1974 Cri LJ :350 


: 4 
AIR 1973 SC 1100 = 1973 Cri LJ 858 


i l o 4 
AIR 1971 SC 1935 = 1971 Cri LJ 1437 
a ; 4 


Mukherjee, Sr. Advocate, 
Shroff, Advocate with 
Appellants in . all the 
Haridas Mundra (In person) 


Mr. D. 


him), - for 
Appeals:. 


. and (Mr..B, P. Singh, Advocate with 


him) (in Cr, A. 115/71) and Mr. V. S. 
(Mr. A- G. 
Menezes, Advocate, for M/s J. B. 
Dsadachanłi and Co, Advocates with 
him) (In Cri. App. Nos, 256-257 of 
1971), for Respondents, 
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The Judgment of. the Court was 
delivered by 

BHAGWATI, J.u— These three 
appeals arise out of the same. facts 
and it would, thereforé, be conveni- 
ent to dispose of them by a common 
judgment, The respondent in all the 
three appeals is one Haridas Mundra. 
He was at all material times the 
managing director of S. B. In- 
dustrial Development Co. (Pvt.) Ltd.. 
who were the managing agents of a 
company called Richardson & Crud- 
das Ltd, He and his brother Tulsidas 
Mundra were also. directors of 
Richardson & Cruddas Ltd. The Life 
Insurance Corporation of India, 
which was. the largest shareholder, 
filed a petition in the High Court of 
Calcutta being Matter No. 357 of 
1957 seeking relief against mis- 
management of Richardson & Crud- 
das Ltd. under Sections 397 and 398 
of the Companies Act. 1956. The res- 
pondent and other directors were im- 
pleaded as party-respondents to the 
petition, The High Court, on the 
application of the Life Insurance 
Corporation, made an interim order 
sometime in December 1957 appoint- 


ing Sir Dhirendra Mitra .as Special 
Officer to manage the affairs of 
Richardson & Cruddas Ltd. There 


` was an audit report made by M/s. 
Gutgutia & Co., Chartered Accoun- 
tants, in regard to the accounts of 
Richardson & Cruddas Ltd., but the 
Special Officer was not satisfied with 
this report and he, therefore, after 
obtaining directions from the Com- 
pany Judge, appointed M/s. Ferguson 
-& Co.. a reputed firm of Chartered 
Accountants, to examine ,the accounts 
of the Company and submit their re- 
port, Ferguson & Co. found, as a re- 
sult of their investigation, that there 


were two bills in the records of the. 


Company, one for Rs.  4,12,000/- 
dated 20th June, 1955 and the’ other 
for Rs. 6,18, 900/- dated 27th June, 
1955 purporting to be issuéd by a 
firm called Indian Machine Tools Co. 
having its address at 7, Mission Row, 
Calcutta, showing’ purchase of certain 


machinery by Richardson & Cruddas- 


Ltd. from Indian Machine Tools Cò. 

and on the strength of’ these two 
bills, entries were made in the books 
of account of Richardson & Cruddas 
Ltd. on 24th June, 1955 in respect of 
the first bill and'om 29th June, 1955 
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‘before the High Court on 


-by dropping Sections 120B and 


` ALR. 


in respect of the second bill, credit- 
ing the amounts of the bills to 
S. B. Industrial Development Co. 
(Pvt.) Ltd. and debiting to the machi- 
nery account, On making inquiries, 
Ferguson & Co, discovered that there 
was no firm of Indian Machine Tools 
Co, in existence at 7, Mission Row, 
Calcutta and no machinery was in 
‘fact’ ` purchased or received by 
Richardson & Cruddas Ltd. as shown 
in the two bills. supposed to have 
been made out by Indian Machine 
Tools Co. The conclusion reached by 
Ferguson & Co, as a result of this 
probe was that Richardson & Crud- 
das Ltd, had been defrauded of an 
aggregate sum of Rs. 10,60,900/- re- 
presenting the amounts of the two 
bills and that amount had been 
siphoned off to S. B. Industrial De- 
velopment Co, (Pvt.) Ltd. by using 
these two bills, which were forged, 
as genuine and they made a report 
to this effect to the Special Officer. 
The Special Officer, on receipt of the 
report, made an application to the 
Company Judge for a direction that 
he might be authorised to lodge .a 
complaint with the police for further 
investigation into these facts set- out 
in the report. The Company Judge 
gave the necessary direction and the 
Special Officer thereupon moved the 
police for making further investiga- 
tion in the matter, The Special Police 


Establishment started the investiga- 
tion and’ ultimately submitted a 
charge-sheet against the respondent 


and Tulsidas Mundra in the Court of 
the Chief Presidency Magistrate. The 
respondent and ‘Tulsidas Mundra 
were committed by the Chief Presi- 
dency Magistrate to stand their trial . 
charges 
under Ss. 120B, 409, 471 read with 
S. 468 and S.:477A against the res- 
pondent and Ss. 120B and 409of the 
Indian Penal Code against ‘Tulsidas 
Mundra, When the trial commenc- 
ed before the High Court, the’ Public 
Prosecutor made two applications on 
17th -April, 1967, one for amending 
the charges against the ponder 
and adding Section 418 and. the other 
for withdrawing the -prosecution 
against Tulsidas Mundra. Both these 
applications were allowed . by ` the 
High Court, with the result that the 


trial proceeded only. against: the res- 
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pondent on charges under Secs. 418, 
471 read with Section 468. and Sec- 
tion 477A., Mr. Justice Bagchi, be- 
fore whom the trial proceeded, felt 
that he had no jurisdiction to pro- 
ceed with the trial in view of Section 
195 (1) (ce) of the Code of Criminal 
Procedure 1898 and he, therefore, re- 
quested the Public Prosecutor as well 
as the counsel for the respondent to. 
argue the point as to the applicabi- 
lity of that section,- The learned 
Judge, after hearing the arguments 
advanced before him on both sides, 
delivered an elaborate judgment 
holding that by reason of Sec. 195 (1) 
(c) of the Code of Criminal Proce- 
dure, 1898, which applied in the pre- 
sent case, he had no jurisdiction to 
proceed further with the trial of the 
respondent and he accordingly dis- 
charged the respondent by an order 
dated 27th April, 1967. 


2. The State being aggrieved 
by this judgment and order passed 
by Mr. Justice Bagchi in the exer- 
cise of original criminal jurisdiction, 
preferred a revision application against 
the same on the appellate side of 
the High Court. The respondent 
raised a preliminary objection against 
the maintainability of the revision 
application on the ground that it was 
not competent to the High Court to 
exercise revisional jurisdiction against 
an order made by a Judge of the 
High Court in a Sessions trial. Since 
this preliminary objection raised a 
question of some importance, it was 
referred to a Full Bench and by a 
judgment dated 16th June, 1970, the 
Full Bench upheld the preliminary 
objection and held that the High 
Court had no jurisdiction in revision 
to interfere with any judgment, or 
order or sentence passed by a Judge 
of the High Court in the exercise of 
its original criminal jurisdiction and 
accordingly rejected the revision ap- 
plication. 


3. It appears that the 
State had in the meantime filed an 
application in the High Court for 
leave to appeal to this Court against 
the judgment and order of Mr. Jus- 
tice Bagchi. This application was 
rejected by the learned Judge by an 
order dated 28th January, 1971 on 
the ground that it was not a judg- 
ment or a final order or a sentence 
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falling within Art, 134 (1) (c) .of the 
Constitution, The State thereupon 
preferred two petitions in this Court 
for special leave to appeal, one 
against the judgment and order of 
Mr. Justice Bagchi discharging the 
respondent and the other against the 
judgment and order of the same 
learned Judge rejecting the applica- 
tion of the State for leave. to appeal 
to this Court, This Court allowed 
both the petitions and granted special 
leave and hence we have Criminal 
Appeal No, 256 of 1971 directed 
against the judgment and order of Mr. 
Justice Bagchi discharging the res- 
pondent and Criminal Appeal No, 257 
of 1971 against the judgment and 
order of that learned Judge refusing 
leave to appeal to the State, The 
State also preferred an application in 
the High Court for leave to appeal 
to this Court against the judgment 
and order of the Full Bench reject- 
ing the revision application of the 
State and on this application leave 
was granted by the High Court 
under Art, 134 (1) (c) of the Consti- 
tution and that is how Criminal Ap- 
peal No, 115 of 1971 is before us. 


4. We will first deal with 
Criminal Appeal No. 256 of 1971. If 
that criminal appeal is allowed and 
it is held that Section 195 (1) (c) has 
no applicability in the present casa 
it would become unnecessary to con- 
sider the other two criminal appeals. 
Now, Section 195 (1) (c) provides that 
no court shall take cognisance of an 
offence described in Section 463 or 
punishable under Sections 471, 475 
and 476 of the Indian Penal Code 
where such offence is alleged to have 
been committed by a party to any 
proceeding in any court in respect of 
any document produced or given in 
evidence in such proceeding, except 
on the complaint in writing of such 
Court or of some other court to 
which such court ` is- subordinate. 
Obviously on its plain language, the 
inhibition in Section 195 (1) (e) ap- 
plies only where a person is being 
tried for an offence described in Sec- 
tion 463 or punishable under Sections 
471, 475 or Section 476, Here, the 
respondent was being tried for three 
distinct offences under Sections 418. 
471 and 477A, So far as the offen- 
ces under Ss, 418 and 477A are cor- 
cerned, they were plainly not cover- 
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ed by Section 195 (1) (c) and even if 
Section 195 (1).(c) were otherwise ap- 
plicable, it is difficult to see how 
the trial of the respondent for these 
‘|two offences.could be said to be 
vitiated on the ground that no com- 
plaint in writing was made by the 
Company Judge. The 
had, therefore, clearly and indubit- 
ably jurisdiction to proceed with the 
trial against the respondent in res- 
pect of the offences under Sections 
418 and 477A. The question of lack 


of jurisdiction in the High ‘Court to. 


proceed with the trial. could arise 
only in regard to the offence under 
Section 471 which is one of the of- 
fences specified in Sec, 195 .(1). (e). 
But in regard to this offence also, 
we do not see how, on the facts of 
the present case, the applicability of 
Section 195 (1) (c) could be invoked 
on behalf of the respondent, The ‘of- 
‘fence under S. 471 which was charg- 
ed against the respondent was that 
he had used the two forged bills of 
Indian Machine Tools Co. as genuine 
on 24th and 29th June, 1955 by mak- 
ing, on the strength of these -two 


bills, false entries in the books of ac-. 


count of Richardson & Cruddas Ltd. 
crediting the aggregate sum of 
Rs, 10,60,900/- in the account of S. B. 
Industrial Development Co. 
Ltd. and debiting it in the machinery 
account, This offence was alleged to 
have been committed by the respon- 


dent on 24th and 29th June, 1955 long 


before the proceeding in Matter No 
357 of 1957 commenced and he be- 
came.a party to that proceeding and 
it was not committed by him in his 
capacity as such party,- that is, after 
having become a party to the 
ceeding, Now, at one time there was 
sharp cleavage of opinion ‘amongst 
various High Courts in regard to 
the true interpretation of Sec. 195 (1) 
(c). Some High Courts. held that to 
attract the prohibition contained in 
Section 195 (1) (c), the offence should 
be alleged to have been committed 
by the party to the proceeding in his 
. character as such party, which. means, 
after having become a party to, the 
proceeding, while some others 
the view that it was sufficient to at- 
tract the applicability of Sec. 195 (1) 
(c) even if the alleged offence was 
committed ‘by the party to the pro- 
ceeding prior.to his becoming such 


High Court . 


(Pvt.). 


pro- - 
_ It-may also be noted that neither of 


` took: 


n 
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party, provided that the document in 
question was produced or given in 
evidence in. such proceeding, This 
divergence -of opinion amongst dif- 
ferent jHigh Courts was set at rest 
by this ‘Court by its decision in .Patel 
Laljibhai Somabhai v. The State. 
of Gujarat, (1971) Supp SCR. 834 =. 
(AIR 1971.SC-1935) where this Court 


-accepted the former view in prefer- 


ence to the latter. This Court point- 
ed outithat the words of Sec, 195 (1) 
(c) clearly meant that the offence! 
should |be alleged to have been com- 


mitted 'by the party to the proceed-|. 


ing in his character as such party, 
that is} after having become a party 
to the proceeding, Sections 195 (1) 
(c), 476 and 476A read together indi- 
cated beyond doubt that the legisla- 
ture could not have intended to ex- 
tend the prohibition contained in 
Section 195 (1) (c) te the offences 
mentioned therein when committed by 
a party to a proceeding prior to his 
becoming such party, The scope and 


. ambit of Section 195 (1) (c) was thus . 
- restricted by this Court to ` 


cases 
where ithe offence was alleged to 
have been committed -by a party toa 
proceeding after he became such 
party and not before, This view as: 
to the' interpretation of Sec. 195 (1) 
(c) was reaffirmed by this Court in 
Raghunath v., State of U. P., AIR 
1973 SC 1100 and Mohan Lal v. The 
State of Rajasthan, AIR 1974 SC 299.°: 
It must inevitably follow, on this 
view, that since the offence charged 
against’ the respondent was one al-l- 
leged to have been committed by him 
before he became a party to the pro- 
ceeding in Matter No. 357 of 1957. 
Section 195 (1) (c) had no application. 


the two forged bills of Indian Machine 
Tools Co. was produced or given. in 
evidence in the proceeding in Matter 
No, 357 of 1957. Both these forged 
bills formed part of the record of 
Richardson & Cruddas Ltd. and they 
were taken possession of by the Spe- 
cial Officer along with the other re- 
cord of- the Company and nobody 
produced them or tendered ‘them -in 
evidence before the Company Judge 
in the; proceeding in Matter No. 357 
of 1957. The requirement of Section 
195.(1) (c) that the document in 
question should be produced or given 


in evidence in the proceeding was, 
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therefore, clearly not satisfied and on 
this ground also, Section 195 (1) (o) 
was not attracted in the present case. 
We must, therefore, hold that the 
High Court was entitled to proceed 
with the trial of the respondent in 
respect of the offence under See, 471 
jwithout any complaint: in writing 
from the Company Judge before 
|whom the proceeding in Matter. _No. 
357 of 1957 was pending. i ; 


- &, We accordingly allow Cri: 
minal Appeal No. 256 of 1971, set 
aside the judgment of . Mr. Justice 
Bagchi discharging the respondent 
and remand the case to the City 
Sessions Court, to which the original 
criminal jurisdiction in Sessions cases, 





has now been transferred, for dispo- ` 


‘ sal according to law. Since the case 
is a very old one, we would direct 
the City Sessions Court to take it up 
for hearing at an early date. On the 
view taken by us in.Criminal Appeal 
No, 256 of 1971, Criminal Appeals 
Nos, 115 and 257 of 1971 do not sur- 
vive for consideration and we ` ac- 
cordingly dismiss them. 

Appeal allowed. 


AIR 1976 SUPREME COURT 2229 
(From: 1970 MPLJ 956) 
Y. V. CHANDRACHUD, R. S. SAR- 
KARIA AND A. C. GUPTA, JJ. 
Damadilal and others, Appellants 
- v. Parashram and others, Respon- 
dents. 


Civil Appeal No. 884 of 1968, D/- 
7-5-1976. 

(A) M. P. Accommodation Control 
Act (41 of 1961), S. 2 (i). — Statutory 
tenant, if has heritable interest in 
premises, 

Tenancy has its origin in contract. 
There is no dispute that a contractual. 
tenant has an estate or property in 
the subject-matter of the tenancy, and 
feritability is an incident of the 
tenancy. It cannot be assumed, 
howewer, that with the determination 
of the tenancy- the estate must 
necessarily disappear and the. statute 
can only preserve his status _ of 
irremovability and not the estate he 
had in the premises in his occupa- 
tion, It is not possible to claim that 
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_heritable interest in the 


S.C, 2229 


the “sanctity” of -contract cannot be 
touched by legislation. Concept . of 
statutory tenant in England examined. 
(Para 11) 

The definition of tenant in Sec- 
tion 2 (i) makes a person continuing 
in possession after the determination 
of his tenancy a tenant unless a.de- 
cree or order for eviction has been 
made against him, thus putting him 
on par- with a person whose, contrac- - 
tual tenancy still subsists. The inci- 
dents of such tenancy and a' con- 
tractual tenancy must therefore be 
the same unless any provision of the 
Act conveyed a - contrary intention. 
Under the M. P. Act such a’ tenant 
retains an interest in the premises 
and not merely a personal right of 
occupation, Section 14 read with Sec- 
.tion 2 (i) makes it clear that the so- 
called statutory tenant has the right 
to sub-let in common with a contrac- 
tual tenant and this is because he 
also has an interest in the premises 
occupied by him, Thus, the statu- 
tory tenant under Section 2 (i) has a 
premises. 


Parashram 


` AIR 1965 SC 414 and AIR 1972 SC 


Affirmed. 


2526, Distinguished; 1970- MPLJ 956, 
(Para 12) 

(B) M. P. Accommodation Con- 
trol Act (41 of 1961), S. 12 (i) (a) — 
Payment of rent — Cheque sent by.` 
tenant to landlord, whether a lawful 


` tender, 


Rent is payable in the same man- ` 
neras any other debt and the debtor 
has to pay his creditor in cash or 
other legal tender, but there can be ` 
no dispute that the mode of payment 
can be altered by agreement. In the 
contemporary society it is reason- 
able to suppose such agreement as 
implied unless the circumstances of a 
case indicate otherwise. Thus in ab- 
sence of an agreement to the con- 
trary a cheque sent by -tenant to 
landlord towards payment of arrears 


of rent is a valid tender of rent. 
1970 MPLJ 956, Affirmed. 

(Para 13) 

(C) Civil P. C. (1968), S. 100, 


Order 41, R. 33 — Second appeal — 
Question of bona fide requirement of 
landlord — Lower appellate court 
overlooking a very material part of 
evidence bearing on the question — 
Finding of:fact arrived at ignoring 
important and releyant evidence is 
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bad in law — High Court is justified 
in setting aside such a finding. AIR 
1971 SC 1049, Followed, (Para 14) 
Cases Referred: Chronological Paras 
AIR 1974 SC 1596 = 1974 SCD 630 
14 

AIR 1973 SC 585 = -1971 (Supp) 
` SCR 935 14 
AIR 1972 SC 2526 = (1973) 1 
850 ; a 
AIR 1971 SC 1049 = 1971 UJ (SC) 
14 

1965 Jab LJ 973 
14 


SCR 
9, .10 


874 

1966 MPLJ 26 = 
(SC) 

AIR 1965 SC 414 = (1964) 


4 SCR 

892 9, 10 
AIR 1961 Cal 505 = 65 Cal WN 293 
(FB) 12 
(1954) 1 All ER 874 = (1954) 1 WLR 
629 12 
(1953) 2 QB 234 = (1952) 2 All ER 
976 10 


(1931) 2 KB 1 = 100 LJKB 180- 10 
(1928) 2 KB 117 = 97 LJKB 290 10 
(1923) 93 LJKB 203 = (1924) 1 KB 
685 10 
Mr. S. V. Gupte, Sr. Advocate, 
(M/s. R. P. Pandey and S. S. Khan- 
duja, Advocates with him), for Ap- 
pellants; Mr. F. S. Nariman, Sr. Ad- 
vocate, (M/s, J. B. Dadachanii, P.C. 
Bhartari K, L, John, Advocates of 
M/s. J. B. D. Co. Advocates with 
‘him), for Respondents. 
Judgment of the court was de- 
livered by 
' A. C. GUPTA, J.:— Damadi Lal, 
Sheo Prasad and Tirath Prasad who 
were members of a Hindu joint 


family brought a suit for ejectment - 


on July 31, 1962 against their ten- 
ants Begamal and Budharmal on the 
grounds mentioned in cls. (a) and (f) 
of Sec. 12 (1) of the Madhya Pra- 
desh Accommodation Control Act, 
1961. The relevant provisions are in 
these terms: 


“Sec. 12. Restriction on eviction 
of tenants— (1) Notwithstanding 
anything to the contrary contained in 
any other law or contract, no suit 
shall be filed in any Civil Court 
_against a tenant for his eviction from 
any accommodation except on one or 
more of the following grounds only, 
namely— 

(a) That the tenant has neither 
paid nor tendered the whole of the 
arrears of the rent legally recoverable 
from him within two months of the 
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date on which a.notice of demand for 
the arrears of rent has been served 
on him by the landlord in the pres- 
cribed manner; Í 


x x «x x 
x x x x 
(f) that the accommodation let 


for non-residential purposes is re- 
quired bona fide by the landlord for 
the purpose of continuing or starting 
his business or that of any of his 
major sons or unmarried daughters if 
he is the owner thereof or for any 
person for whose benefit the accom- 
modation is held and that the land- 
lord or such person has no other rea- 
sonably suitable non-residential ac- 
commodation of his own in: his oc- 
cupation in the city or town con- 
cerned.” 

Plaintiffs’ case under Sec, 12 (1) (a) 
was that the defendant tenants had 
defaulted in paying rent for the pe- 
riod October 1, 1961 to May 31, 1962 
and did not also pay or tender the 
amount in arrears within two months 
of the service of the notice of -de- 
mand, Clause (f) of Section 12 (1) 
was invoked on the allegation that 
the accommodation let was required 
bona fide by the plaintiffs for the 
purpose of starting their own busi- 
ness, Before the suit was instituted 
the plaintiffs had determined the ten- 
ancy from May 31, 1962 by a notice 
dated May 7, 1962. The house in 
dispute which is in Bazar Chowk in 
District Satna was let out to the de- 
fendants at a monthly rent of Rupees 
275/- for the purpose of their busi- 
ness, The plaintiffs reside in village 
Nadan, Tahsil Maihar, where they 
carry on their business. 


2. The trial Court by its 
judgment and decree dated Novem- 
ber 11, 1964 dismissed the suit for 
eviction, There was some dispute be- 
tween the parties as to the rate of 
rent; ultimately the plaintiffs admit- 
ted that the rent was fixed at Rupees 
175/- per month with effect from 
August 1, 1961 by the Rent Control 
Authority and a sum of Rs, 1200/- 
which was the amount in arrears, 
had been tendered to the — plaintiffs 
by cheque on May 26, 1962 ‘which 
the plaintiffs refused to accept. The 
trial Court was of opinion that the 
refusal was valid because “tendering 
by cheque is no valid tender” unless 
there was an agreement that payment 
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by cheque would be acceptable and 
that the defendants were therefore 


defaulters within the meaning of Sec- 
tion 12 (1) (a). However, in view of 
the dispute as to the amount of rent 
payable by the tenants, which was 
not determined during the pendency 
of the suit as required by Sec, 13 (2) 
the trial Court held that no order for 
eviction under Section 12 (1) (a) 
could be made in this case and pass- 
ed a decree for Rs. 1200/- in favour 
of the plaintiffs. 


3. On the question of the 
plaintiffs’ requirement of the premi- 
ses for their own business, the trial 
Court found itself unable to accept 
the evidence adduced on behalf of 
the plaintiffs, Of the witnesses exa- 
mined by the plaintiffs on the point, 
the evidence of P. Ws, 1, 3 and 4was 
not relied on because none of them 
was considered to be an independent 
witness and, further, because it was 
apparent from their evidence that 
what they said was that they were 
tutored to say by the plaintiffs, The 
other three witnesses were plaintiffs 
Damadi Lal and Tirath Prasad (P. W. 
2 and P, W. 6 respectively) and 
Radhey Sham (P. W.5), ason of plain- 
tiff Sheo Prasad. . They were also 
disbelieved because of the following 
reasons, Damadi Lal tried to give the 
impression that plaintiffs had no 
business except the cloth business and 
the grocery shop at Nadan. He tried 
to conceal that they.had a money- 
lending business and also agricultu- 
ral lands, Tirath Prasad stated that 
the main source of income of the 
family was from the moneylending 
business, Tirath Prasad also disclosed 
that the plaintiffs had already a 
partnership business in cloth at Satna 
though Damadi Lal and P. W. 5 
Radhey Sham did not admit this, It 
also appears in evidence that the 
‘plaintiffs had yet another cloth busi- 
ness at a place called Ramnagar 
which was managed by Radhey Sham. 
The plaintiffs claimed that they 
would start a business at Satna, but 
Damadi Lal’s evidence is that they 
had no income or saving, - Tirath 
Prasad’... . also said -that their 
income was not even sufficient 
for . their maintenance, Admittedly 
plaintiffs had in their possession one 
room in the house which was let out 


quired the premises for 
‘business. _ 
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to the defendants, The plaintiffs did 
not adduce any evidence to show 
how the said accommodation was un- 
suitable or insufficient for them to 
start their own business, It was also 


admitted that the plaintiffs had fil- 


ed a suit for ejectment on an earlier . 
occasion, but:the defendants having 
agreed to pay increased rent the suit 
was not proceeded with. According to 
the defendants the present suit was 
instituted on the defendant’s refusal 
to increase the rent further to Rupees - 
500/- a month. 


_ 4. For the above reasons the 
trial Court did not accept the case 
of bona fide requirement holding 
that P. W. 2, P. W.5 and P. W, 6 
were in the habit of suppressing the 
truth to suit their own purpose, 


, 5. On appeal by the plain- 
tiffs, the first appellate court revers- 
ed the decision of the trial Court 
and decreed the suit. The appellate 
court agreed with the. trial Court 
that sending a cheque did not amount 
to a valid tender of rent and, as the 
tenants did not apply under section 13 
(2), they were not entitled to protec- 


tion against eviction on the 
ground of default, As regards 
the plaintiffs case of. requirement 


the court found that the criticism of 


the plaintiffs’ witnesses was not justi- 
fied, The appellate court thought that 
the fact that Tirath Prasad was car- 
rying on a cloth business at Satna 
which Damadi Lal had kept back 
from court was irrelevant in view of 
the plaintiffs’ claim that some mem- 
bers of the family wanted to start a 
new business at Satna. According to 
the appellate court the further fact 
that P. W. 5.Radhey Sham running a 
cloth business at Ramnagar was in- 
dicative of the growing need of the 
plaintiffs’ family. The room in the 
plaintiffs’ possession in the disputed 
house was not found suitable or suf- 
ficient for a wholesale business that 
the plaintiffs intended to start.. Re- 
ferring to the trial Courts -finding 
that the plaintiffs had no money to 
start a new business at Satna, the 
court found that the evidence did 
not support this. The appellate court 
therefore held that the plaintiffs re- 
their own 


ny 
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6. Dissatisfied with this deci- 
sion, the defendants preferred a 
second appeal to the High Court. 
During the.pendency of the second 
appeal in High Court both the de- 
fendants died.. Budharmal died on 
or about January 27.' 1966 and his le- 
gal representatives were brought on 


‘record and substituted in his place 


without objection. Begamal died on 
March 2, 1967 and his heirs applied 
for being brought on record in: his 
place as appellants. The. plaintiffs 


made an application praying for an - 


order that the appeal had abated as 
a consequence of the :death of both 
the defendants. In this application 
the plaintiffs contended that ‘Budhar- 
mal and Begdmal were “merely sta- 
tutory tenants and .their right to re- 
sist ejectment on the basis of Madhya 
Pradesh Accommodation Control . Act 
was merely a personal right” which 
was not heritable and had “not de- 
volved upon -their heirs.”- By its 
order dated July 26, 1967 the High 


` Court allowed the application for sub- 


stitution made by Begamal’s heirs 
overruling the plaintiffs’ objection. - 


7. Ultimately on November 6. 
1967 the High Court allowed the ap- 
peal setting aside the decree of the 
lower appellate court and restoring 
that of the trial Court ‘dismissing the 


suit. The High Court found that the 
defendants were not in arrears’ of, 
rent. Differing from both the courts ~ 


below the High Court held that the 
cheque which the. defendants had 
sent to the plaintiffs in payment of 
the amount in ` arrears within a 
month of the service of the writ -of 
summons on him, amounted to a va- 
lid tender of rent as required by 
Section 13, ‘and in view. of Section 12 
(3) no order for eviction could be 
made, Section 12 (3)- provides that 
no order for eviction’ of a tenant shall 
be made on the ground of default if 
the tenant makes payment or depo- 
sits rent as required by Section 13. 
This is what the High Court held on 
the validity of tender ` o. rent _by 


‘cheque: 


“The question is as ‘to whether: 
instead of -presenting the cash, if a’ 
cheque is sent to the landlord, that 
is sufficient tender of the arrears of 


rent or nob... In the highly de- 
veloped society, payment by cheque 
` has become more convenient 
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mode of discharging one’s obligation 
If a cheque is an instrument which 
represents and produces cash and is 
treated as such by businessmen, 
there is no reason why the archaic 
principle of the common law should 
be followed in deciding the question 
as to ‘whether the. handing over of 
the cheque is not-a sufficient tender 
of the arrears of rent if the cheque 
is drawn for that amount. It is no 
doubt true that the issuance of the 


,cheque does not operate as a dis- 


charge of the obligation. unless it is 
encashed, and it is treated asa con- 
ditional payment, yet, in my view 

this is a sufficient tender of the 
arrears if the cheque is not dis 

honoured. In the present day society, 
I am of the view, an implied agree- 

ment should be inferred that if the 
payment is made: by a cheque, that 
mode. of payment would be accepted.” 
On the ground of bona fide require- 
ment, ‘the High Court found that 
there was no evidence to show that 
the plaintiffs had sufficient funds to 
start the wholesale business for 
which. they sought to get possession 
of the disputed premises. This is a 
point which has a bearing. on the 
genuineness of the plaintiffs’ claim 

The High Court took note of the 
fact that the plaintiffs made an at- 
tempt ‘to keep back from Court that - 
they were carrying’ on business at 
two more places, one. at Satna, and’ 
another: at Ramnagar. In this con- 
nection the High Court also referred 
to the defendants’ case that the 
plaintiffs sought to. increase the rent 
from Rs, 275/- to Rs. 500/- a month 
and that when the defendants had 
the. rent reduced by the Rent Con- 
troller‘ to Rs, 175/- per month, the 
present suit was filed. The High 
Court found that these circumstancé: 
which ‘the trial Court took into con- 
sideration were ignored by .the lo 

wer appellate Court. The High Court 
accordingly held that the plaintiffs 
had failed to prove their case of ` 
bona fide requirement, set aside the 
decree of the appellate . court, and 


restored that of the trial Court dis- 


missing the suit. 


” 8, Before us, Mr. Gupte a 
the plaintiff-appellants raised three 
contentions: (1) Begamal and Budhar- 
mal both of -whom were statutory 
tenants had no heritable interest in 


‘ 
I. 
1 
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the demised premises and, on their 
death, the right to prosecute the ap- 
peal in the High Court did not sur- 
vive to their heirs and legal repre- 
sentatives; (2) payment by cheque 
was not a valid tender of rent and 
accordingly the suit should have been 
decreed on the 
and (3) the High Court had ‘no juris- 
diction in second appeal to reverse 
the finding of the first. appellate 
court on the question of reasonable 
fac e which was a finding of 
ct. i ; 


In support of his first con- 


tention Mr. Gupte relied on two deci- | 
` sions of this 


Court, Anand Nivas 
(Private) Ltd. v. Anandji Kalyanji 
Pedhi, (1964) 4 SCR 892 = (AIR 1965 
SC 414) and Jagdish Chander Chatter- 
jee.v. Sri Kishan, (1973).1 SCR 850 = 
{AIR 1972-SC 2526). The statute con- 
sidered in Anand’ Nivas case was Bom- 
bay Rents, Hotel and Lodging House 
Rates Control Act, 1947 as amended 
in 1959. The 
whether a tenant whose tenancy had 
been terminated. had any right to 
sublet the premises, 
learned Judges composing the Bench 
that heard the appeal,- Hidayatullah 
and Shah JJ. held that a statutory 
tenant, meaning a tenant whose ten- 
ancy has determined but. who con- 
tinues in possession, has no power of 
subletting, -Sarkar J. delivered a 
dissenting opinion, Shah J. who spoke 
for himself and Hidayatullah J. ob- 
served in the course of sheir Judg- 


ment: 


AS statutory. tenant has no inté 


; rest in the premises occupied: by him., 


there is no estate on which 


and he has no estate to : assign’ or 
A statutory tenant is.. as 
we have already observed, a person 
who on determination of his contrac- 
tual right, is permitted to remain in 
occupation so long as he observes and 
performs the conditions of the ten- 
ancy -and pays the standard rent and 
permitted increases. His personal 
right of occupation is incapable of be- 
ing transferred or assigned, and he 
having no interest in the property 
sublet - 
ting may operate.” 


It appears from “the Judgment of 
Shah J. that “the Bombay Act mere- 
ly grants conditional protection to a 
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question -there was.. 


Of the three ` 
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statutory tenant and does not invest - 
him with the right to enforce the 
benefit of any of the terms and con- 
ditions of the original tenancy.” Sarkar 
J. dissenting held that word ‘tenant’ 
as defined in the Act included both a 
contractual tenant — a tenant whose 
lease is subsisting as also a statutory 
tenant, and the latter has the same 
power to sublet as the former. 
According to Sarkar J. even if a 
statutory tenant had no estate or 
property in the demised premises, the 


` Act had undoubtedly created right -in 
` such a 


tenant in respect of the 
property which he could transfer. 
Jagdish Chander Chatterjee’s case 
dealt with the -Rajasthan Premises 
(Control of Rent and, Eviction) Act. 
1950 and the question for decision 
was whether on the death of a statu- 
tory tenant his heirs succeed to- the > 
tenancy so : as to claim protection 
of the Act. In this case it was held by 
Grover and Palekar JJ., relying on 
Anand Nivas’ case, that after the 
termination of contractual tenancy, a 
statutory tenant enjoys only a per- 
sonal right to continue in possession 
and on his death his heirs do not in- 
herit any estate or interest in the 
original tenancy. ` 


. 10. Both these cases, Anand 
Nivas, (AIR 1965 SC 414) and Jagdish 
Chander Chatterjee, (AIR 1972 SC 
2526) proceed on the basis that a ten- 
ant. whose tenancy has been termi- 
nated, described as statutory tenant, 
has- no estate or interest in the pre- 
mises but -only a personal right to 
remain in occupation. It would seem 
as if there is a distinct category of 
tenants-called statutory tenants: hav- 
ing separate and fixed incidents of 
tenancy., The term ‘statutory ten- 
ancy’ is borrowed’ from the _ English 
Rent Acts, This may be a conveni- 
ent expression for referring to a 
tenant whose tenancy has been ter- 
minated and who would be liable to 
be evicted but for the protecting 
statute, but courts in this country - 
have sometimes borrowed along with 
the expression certain notions regard- 
ing such tenancy from the decisions 
of the English courts, In our opinion it 
has to be ascertained how far these 
notions ‘are reconcilable. with the 
provisions of the statute’ under con- 
sideration in any particular case. The 
expression ‘statutory tenancy’ was 


* minds ‘to the’ probable 
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n used in England in several judgments 


under the Increase of „Rent and 
Mortgage Interest (War Restrictions) 
‘Act, 1915; to refer to a tenant. pro- 
tected under that Act, but the term 
got currency from the marginal note 
to Section 15 of the Rent and Mort- 
gage Interest (Restrictions) Act, 1920. 
‘That section which provided inter 
alia that a tenant who by virtue of 
that Act retained: possession of any 
dwelling house to which the Act ap- 
plied, so long as he retained posses- 
“sion, mustiobserve and would be en- 
' titled to the benefit of all the terms 
and conditions of the original con- 
tract of tenancy which were consis- 
tent with the provisions of the Act. 
carried the description in the mar- 
gin “condition of statutory tenancy.” 
Since then the term has been used 
in England to describe a tenant pro- 
tected under the subsequent statutes 
until Section 49 (1) of the Housing 
. Repairs and Rent Act, 1954 for the 
first time defined ‘statutory tenant’ 
and ‘statutory tenancy’. ‘Statutory 
tenant’ was defined as a tenant “who 
retains possession by virtue of the 


Rent Acts and not as being entitled © 


to a tenancy, and:” it ‘was. added, 
“statutory tenancy’ shall be constru- 
ed accordingly.” This definition of ‘sta- 
tutory tenancy’ has” been incorporated 
in the Rent Acts of 1957 and 1965. 
In’ England’ “statutory tenancy” does 
not appear to have had any clear and 
fixed incidents; the concept was de- 
veloped over the years from the-pro- 
visions of the successive Rent’ Res- 
trictions Acts ‘which did not ‘contain 
a clear indication as to the character 
of such tenancy.: That a statutory 
tenant is entitled to the benefit : of 
the terms and conditions of the ori- 
ginal contract of tenancy so far as 
they were consistent with the provi- 
sions of the statute did not, as Scrut- 
ton L. J. observed in. Roe v. Russell, 
(1928) 2 KB 117 “help very much 
when one ‘came to the practical facts 
of life”; according to him “eitizens 
arg entitled to complain’ that their 
legislators ‘did: not ` add ' their 
events that 
might happen ` in' cases: of statutory 
tenancy, and consider how the legal 
interest. they were granting was: af- 
fected by. those probable, events.” He 
added: 5.....:...:..it is pretty evident 
that the: Legislature never considered 


being entitled to a tenancy; 
` been said that he has only a personal 


‘rights are under 
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as-a whole the effect on the statutory 
tenancy of such ordinary incidents as 
death, bankruptey,.. voluntary assign- 
ment, either inter vivos or by; will} a 
total or partial subletting; but’ from 
time to time put into one of the series of 
Acts a' provision as to one of the in- 
cidents without considering. how it 
fitted in with the general nature of 
the tenancy which those incidents’ 
might jaffect.” On the provisions 
which gave no clear and comprehen- 
sive idea of the:nature of a statutory 
tenancy, the courts in England had 
been slowly “trying to frame a con- 
sistent theory”, Scrutton L, J. in 
Haskins v. Lewis, (1931) 2 KB 1 


‘making bricks with very insufficient ` 


statutory straw”, Scrutton L. J. ir. 
Keeves! v. Dean, (1923) 93 LJKB 203 
at page 207. Evershed M. R. in Bo- 
yer v. Warbay, (1953) 2 Q B 234 
said: “The character of the statutory 
tenancy, I have already said, is a 
very special one. It has earned many 
epithets, including ‘“monstrum hor- 
rendum”, and perhaps it has never 
been. fully thought out by Parlia- 
ment,” .Courts in England have held 
that a statutory tenant has no estate 
or property in the premises he occu- 
pies because he retains possession by 
virtue of the Rent Acts and not as 
it has 


right to remain in occupation, the 
statutory Tight of SERS AveSunS y. 
and not more, . 


LES, We find: it difficult to ap- 
preciate how in this country we can 
proceed: on the basis that a tenant 
whose contractual tenancy ‘has de- 
termined but who is protected 
‘against ‘eviction by the statute, has 
no right. of property but. only a 
personal right to remain in occupa- 
tion, ‘without radeon what his 
statute, The 
concept of’ a“ sanio tenant having 
no estate or property in the prémises ‘ 
which he occupies is' derived‘ from 
the prévisions of the - English `` Rent 
Acts. But it is not clear how it can 
be assumed that the position is the 
same ini this. country without any re- 
ference to the provisions of the rele- 
vant statute. Tenancy has its -origin 
in contract. . There is no dispute that 
a contractual tenant has an “éstate 
or: property in ‘the subject-matter of 
the tener and héritability ` iš” an 
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incident of the tenancy. It cannot be 
jassumed, however, that with the de- 
‘termination of the tenancy the estate 
must necessarily disappear and the 
statute can only preserve his status 
of irremovability and not the estate 
he had in the premises in his occupa- 
tion; It is not possible to claim that 
the “sanctity” of contract cannot be 
touched by legislation. It ‘is there- 
fore necessary to examine the provi- 
sions of the Madhya Pradesh Ac- 
commodation Control Act, 1961 to 
find out whether the- respondents’ 
predecessors-in-interest retained a 
heritable interest in the disputed pre- 
mises even after the 
. their tenancy. 


12. Section 2 (i) of the 
Madhya Pradesh Accommodation 
Control Act, 1961 defines ‘tenant’ to 
mean, unless the context otherwise 
requires, A 


ta person by whom or on whose 
account or behalf the rent of any ac- 
commodation is, or, but for a con- 
tract. express or implied, would be 
payable for any accommodation and 
includes any person occupying the 
accommodation as a sub-tenant and 
also any person continuing in posses- 
sion after the termination of his ten- 
ancy whether before or after the 
commencement of this Act; but shall 
not include any person against whom 
any order or decree -for eviction has 
been made.” 


The definition makes a person con- 
tinuing in possession after the deter- 
mination of his tenancy a tenant un- 
less a decree or order for eviction 
has been made against him, thus 
putting him on par with .a_ person 
whose contractual tenancy still sub- 


sists, The incidents of such tenancy: 


and a contractual tenancy must 
therefore be the same unless any 
provision of the ,Act conveyed a eon- 
trary intention, That under this Act 
such a tenant retains an interest in 
the premises, not merely a personal 
right of occupation, will also appear 
from Section 14 which contains pro- 
Visions restricting the tenant’s power 
of subletting, Section 14 is in these 
terms: 


“Sec, 14, Restrictions on sub-let-" 


ting.— (1) No tenant shall, without 
the previous consent in writing of 
the landlord— 


termination of ` 
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(a) sub-let the whole or any part 
of the accommodation held by him as 
a tenant; or i 

_ (b) transfer or assign his rights 
in the tenancy or in any part there- 
oÊ - i 

(2) No landlord shall claim or 
receive the payment of any sum as 
premium or pugree or claim- or re- 
ceive any ` consideration whatsoever 
in cash or in.kind for giving his con- 
sent to the sub-letting of the whole 
or any part of the accommodation 
held. by the tenant.” 


There is nothing to suggest that this 
section does not apply to all tenants 
as defined in Section 2 (i). A con- 
tractual tenant has an estate or in- 
terest in premises from which he 


-carves out what he gives to the sub- 


tenant, Section 14 read with Section 
2 (i) makes it clear that the so-called 
statutory tenant has the right to 
sub-let in common with a contractual 
tenant and this, is because he also 
as an interest in the premises occu- 
pied by him, Considering the posi- 
tion of the sub-tenant of a statutory 
tenant in England, Lord Denning said 
in Solomon v, Orwell, (1954) 1 All 
ER 874 “when a statutory tenant 
sub-lets a part of the premises he 
does.not thereby confer any estate 
or interest in the sub-tenant. A sta- 
tutory tenant has no estate or inte- 
rest in himself and he cannot carve 
something out of nothing, The sub- 
tenant, like the statutory tenant, has 
only a persona] right or privilege.” 
In England the statutory tenants 
right to sublet is derived from speci- 
fic provisions of the Acts conceding 
this right to him; in the Act we are 
concerned with in this appeal, the 
Tight flows from his status as a ten- 
ant. This is the basic difference be- 
tween the English Rent Restriction- 
Acts and the Act under consideration 
and similar other Indian statutes, In 
a Special Bench decision of the Cal- 
cutta High Court, Krishna Prosad 
Bose v, Sm. Sarajubala Dasi, 65 Ca! 
WN 293 at pp. 297, 298 = (AIR 1961 
Cal 505 at p: 507) Bachawat J., 
considering the question whether a 


statutory tenant continuing in occu- 


pation by virtue of the West Bengal 
Premises Rent Control (Temporary 
Provisions) Act, 1950 could  sub-let 


the premises let to him, said: 


2236 S.C. [Prs. 12-14] Damadilal v. Parashram {A. C. Gupta J.) 


“The Rent Control and Tenancy 
Acts create a special world of their 
own, They speak of life after death. 
The statutory tenancy arises phoenix- 
like out of the ashes. of the contrac- 
tual tenancy. The contractual tenant 
may die but the statutory tenant may 
‘live long thereafter. The statutory 
tenant is an ex-tenant and yet he is 
a tenant.” — 

The concept of statutory 
under the English Rent Acts and 
under the: Indian statutes like the 


appeal’ rests on different founda- 
tions, .It must therefore be held that 
the predecessors-in-interest of the 
present respondents had a heritable 
interest in the premises and con- 
sequently the respondents had the 
right to prosecute the appeal in the 
High Court. Mr, Gupte’s first sub- 
mission thus fails, 


13.. On the ground of default, 
it is not disputed that the ' defen- 
_ dants tendered the amount in ‘arrears 
by cheque within the prescribed 
time, The question is whether this 
was:a lawful tender, It is well esta- 
blished that a cheque sent in pay- 
ment of a debt on the request of the 
creditor, unless dishonoured, operates 
as valid discharge of the debt and. if 
the cheque was sent by post and: was 
met on presentation, the date ot 
payment is the date when the che- 
que was posted. The question how- 
ever still remains whether in the ab- 
sence of an agreement between the 
parties, the tender of rent by chequé 
amounts to a valid discharge of the 
obligation, Earlier, we have extracted 
a passage from the High Court’s 
Judgment on.this aspect of the case. 
We agree with the view taken by the 
High-Court: on the point. Rent is pay- 
able in the same manner as any 
other debt and the debtor has to pay 
his creditor in cash or other legal 
tender, but there can be no dispute 
that the mode of payment can be al- 
tered by agreement, In the contem- 
porary ‘society it is reasonable tọ 
suppose such agreement as ‘implied 
unless the circumstances of a case 
indicate otherwise. -În the cir- 
cumstance of . this case, 
High Court, in our opinion, 
held that the cheque sent to 
plaintiffs amounted to valid tender 
of rent. The second contention 
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rightly 


tenancy- The High Court in: 


one we are concerned with in this 


. jurisdiction in second appeal to 


the. 
the. 


™ + 


A.LR. 


urged ‘on behalf of the appellants 
must also be rejected. < 


14, Mr, Gupte’s last conten- 
tion relates to the plaintiffs’ bona . 
fide requirement of the premises, The 
trial, Court found on -the evidence 
that the plaintiffs’ claim was unjus- 
tified. The first court of appeal re- 
versed that finding. and held that the 
plaintiffs’ requirement .was bona fide. 
second appeal 
agreed' with the trial Court in hold- 
ing, that the landlords had no bona 
fide requirement. Mr. Gupte contend- 
ed that the High Court had no 
up- 
set. the finding of the lower appel- 
late cdurt on this issue which, ac-` 
cording him, was a finding of fact. 
Mr, Nariman for the respondent’ re- 
lied on the decision of this Court in 
Madan| Lal Puri v, Sain Das Berry,. 
ATR 1973 SC 585 to argue that th^` 
question was a mixed question of 
law and fact and that it was within 
the jurisdiction of the High Court 
in secorid appeal to examine the cor- 
rectness of the , finding, In -answer 
Mr, Gupte referred. to another deci- 
sion of this. Court Mattulal v. Radhey 
Lal, AIR 1974 SC 1596 which,. rely- 
ing. on|an earlier decision of this 
court in Sarvate T. B. v, Nemi Chand, 
1966 MPLJ 26 (SC) held that such a 
finding| was one of fact and not a. 
finding: on a mixed question of law’ 
and fact. We do not think that for 
the purpose of this case we need 
express any opinion on the apparent 
conflict between these two decisions. 
Plaintiffs’ case was that they had 
cloth and grocery business at village 
Nadan ‘and that they desired to start 
a wholesale .cloth and grocery busi- ` 
ness at, Satna. The trial court’s find- 
ing was based inter alia on the evi- 
dence that the plaintiffs had not 
adequate funds to start a new whole- 
sald business. The. lower appellate 
court. reversed the finding of the 
trial Court on the ground that there . 
was. no, evidence that ‘the plaintiff 


had no! money to start a new, busi- 


ness, the lower appellate court’s find- 


‘ing rests mainly on this considera- 


tion. The High Court pointed out. 
that plaintiff Damadidas alias Damadi 
Lal (P. W. 2) stated in his evidence | 
that their income from the business 
at Nadan was sufficient “only for 
meeting the expenses of livelihood”, 
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‘plaintiff Tirath Prasad (P, W. 6) also 
admitted that “our present income 1s 
not sufficient even for- our mainten- 
ance because there are Many mem- 
bers in the family.” It thus appears 
that the lower appellate court over- 
looked a very material part of the 
evidence bearing on the question. It 
is well established that if a finding 
of fact is arrived at ignoring impor- 
tant and: relevant evidence, the find- 
ing is bad in law. (See Radha Nath 
Seal v. Haripada Jana, AIR 1971 SC 
1049). We therefore think that, the 
High Court was within its. jurisdic- 
tion in setting aside the finding of 
the lower appellate court and restor- 
ing that of the trial Court on this 
point. 


15. In the result the appea! 
fails and is dismissed but in the cir- 
cumstances of the case we make no 
order as to costs. 
` Appeal dismissed 
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A. N. RAY C. J., R. S. SARKARIA, 
P. N. SHINGHAL AND JASWANT 
SINGH, JJ. soo 

Excise Commissioner U., P, Alla- 
habad etc. etc., AppélUlants v. Ram 
Kumar etc. etc., Respondents. i 
Civil Appeals Nos, 276-395 
397-404 of 1975, D/- 5-5-1976. 


(A) U. P. Excise Act (4 of 1910), 
Ss. 24, 28, 29, 31 — . Condition in 
licence prescribing minimum liqurr. 
to be lifted every month by licencee 
and in case of default, to pay excise 
duty on unlifted quantity, as com- 
pensation — Validity of provision for 
compensation, 


Where the condition incorporated 
in the licences of the’ 
provided that they would lift the fix- 
ed minimum quantity of liquor. and 
sell the same at their allotted shops: 
and in case of their default or failure 
to do so, they would be liable to pay 
compensation equal to the amount of 
the excise duty leviable on the un- 
lifted quantity, the provision as to 
compensation is not valid and there- 
fore, not enforceable. AIR 1971 SC 
517, Foll. (Paras 14, -15) 
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and 


` 2008, Disting. 


respondents ° 
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Neither S. 28 nor S. 29 nor any 


-other provision of the Act authorises 


the levy of the amounts of excise 
duty as compensation, AIR 1975: SC 
(Para 16). 

The demand made by the Ex- 
cise.Commissioner for unlifted liquor 
though disguised as compensation, is 
in reality a demand for excise duty 
on the unlifted quantity of liquor 
which is not authorised by the provi- 
sions of the Act. . (Para 18) 


- (B) Evidence Act (1872), S. 115 
— Estoppel against Government — 
No. estoppel against Government in 
exercise of its executive powers 
Sales of country liquor exempt from 
sales tax at the time of auction of 
liquor licences — Government is not 
estopped from subjecting sales to 
sales tax later, : 


Tt is now well settled that there- 
can be no question of estoppel against 
the Government in the exercise of 
its legislative, sovereign or executive 
powers. Hence the fact that sales of 
country liquor had ‘been exempted 
from sales tax at the time of auctioa 
of ` licences to sell such liquor by. re- 
tail, could not operate as an estoppel 
against the State Government and 
preclude it from- subjecting the sales 
to tax if it felt impelled to do so in 
the interest of the Revenues of the 
State which are required for execu- 
tion of the plans designed to ` meet 
the ever increassing pressing needs of 
the developing society. (Para 19) 


The Government cannot divest 
itself of the right incidental to its of- 
fice by conduct which in the case of 
a private person, would amount to 
estoppel and the High Court is clear- 
ly in error in characterizing the de- 
mand for sales tax made by the 
State as illegal, AIR 1973 SC 2641; 
AIR 1973 SC- 2734; AIR 1974 sc 
2325; AIR 1976 J and K 41 and 
(1947) 332 US 380, Ref. ` (Para 27) 
Cases Referred: Chronological Paras 
ae J & K 41 =. 1975 J. & KLR 


; 2a 
AIR 1975 SC 2008 = (1976) 1 
219: = 1975 Tax LR 2005 7 


AIR 1974 SC 2325 = (1975) 1 SCC 
21 22 
AIR 1973 SC 2641 = (1973) 2 SCC 
650 = 1973 Lab IC 1593 20 
AIR 1973 SC 2734 = (1973) 2 SCC 
713 i - 21. 


9938 S.C. [Prs. 1-7]- 
AIR, 1971 SC 517 = (1971) L SCR 


844 15 
1951 AC 837 = (1951) 2 All ER 278 
(1949) 1 KB 227 = (138) 2 Al ER 

767 


22 
(1947) 332 US 380 = 92 Law ed. 10 
| ` 24, 25 
94 N Car 891 : 26 
86 N Car 588 | . 26 
10 Ird 110 86 


’ Mr. B. Sen, Sr. Adv, and: Mr. O.P. 
-Rana, Adv. with him, for Appellant; 
Mr. Yogeshwar Prasad Adv., Mr. S, 
K. Bagga and Mrs, S. Bagga, Advo- 
cates, (in C, A, Nos, 399, 400-404 of 
1975) and Miss Kamlesh Bansal, Ad- 
vocate, (in Civil Appeals Nos. 310, 
312, 238, 403, 357 and 313 of 1975), 
and Mr. L, C. Goyal, -Advocate, in 
C. A, No. 396 of 1975, for Respondents. 


Judgment of the Court was de- 
livered by 


JASWANT. SINGH, J.:— This 
batch of 128 appeals by special 
leave which are directed against 


various judgments’ rendered by the 
High Court of Judicature at Allaha- 
bad ‘in writ petitions and special ap- 
peals and relate to enforcement of 
certain obligations of licensees for 
retail vend of country liquor shall 
be disposed of. by this judgment. 


2. The facts leading to these 
appeals are: The State of Uttar Pra- 
desh has, under the U, P. Excise Act, 
1910 (Act No. IV of 1910) (hereinafter 
referred to as ‘the Act’) which con- 
tains provisions relating to all as- 
pects and manifestations of intoxicat- 
ing liquors and intoxicating drugs, that 


is to say, their import, .export, trans- 


port, manufacture, sale and posses- 
sion, the exclusive right or privilege 
of manufacturing and selling liquor in 
that State. Section 24 of ` the Act 
lays down that subject to the provi- 
sions of Section 31, the Excise Com- 
missioner may grant to any person 
a licence for the exclusive privilege— 


(1) of manufacturing or of sup- 


plying by wholesale, or of both; or’ 


(2) of selling by wholesale or by 
retail; or ~ 
f (3) of manufacturing or of sup- 
plying by wholesale, or of both and of 
‘gelling by retail; any country liquor 
or intoxicating drug within any lo- 
cal area. 
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3. -Section 31 provides that 
every licence, permit or pass. granted 


under the Act shall be granted— 


(a): on payment of such fees (if 
any); | 

(b) subject to such restriction 
and on such conditions; 


(c) shall be in such form and. 


contain | such particulars, as the Excise 


Commissioner may direct either 
generally or in any particular instance 
in this behalf; and 

(d) ‘shall be granted -for such 
period as the State Government may, 
in like manner, direct. 

4,-' Section 33 of the Act 
invests the authority granting a 
licence |under the Act to require the 
grantee: to execute a counterpart 
agreement in conformity with the 
tenor of his licence and to give such 
security for the performance of such 
agreement or to make such deposit in 
lieu of security as such authority may 
think fit. 


5. , Section 28 of the Act which 
deals with imposition of excise duty 
or countervailing duty reads:— 

"28: (1) Duty on excisable arti- 
cle.— An excise duty or a counter- 
vailing duty, as the case may be, at 
such rate or rates as the Local Gov- 
ernment shall direct, may be impos- 
ed, either generally or for specified 
local area, on any excisable article— 

(a) ‘imported in accordance with 
the provisions of Section 12 (1); or 

(b) exported in accordance with 
the provisions of Section 13; or 

. (c) transported; or 

(d) manufactured, 
collected under any - licence 
under Section 17; or 

(e) ‘manufactured in any distil- 
lery established, or any distillery or 
brewery licensed, under Section 18: 


6. Section 29 of the. Act lays 
down the manner in which the duty 
may be.levied. One of the ways pro- ` 
vided in the section for levy of the 
duty. is by, payment upon issue. for 
sale from a warehouse established 
or. licensed under Section 18 (d) of 
the Act, 

To Sections 40 and 41 of the 
Act empower the State Government 
and the. Excise Commissioner (subject 
to the previous sanction of the Gov- 
ernment) to make rules for the pur- 
poses set out therein, These_ rules 


' cultivated or 
granted 


1976 


are contained in the Excise Manuai, 
Uttar Pradesh (Volume J), 


8. Paragraph 38 of the Excise 
Münual shows that there are four li- 
cence-fee systems in vogue in the 
State of Uttar Pradesh, One of such 
systems is ‘The auction. fee system’ 
under which the amount of licénce 
fees inter alia for the retail sale of 
country spirit under the distillery 
system and for the manufacture and 
retail sale of country spirit under 
the ‘outstill’ system is determined by 
competition among bidders. Accord- 
ing to paragraph 332 licencesfor the 
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wholesale and retail. vend of intoxi- . 


cants are usually granted - for the 
excise year which commences from 
April 1 and lasts upto March 31. 


9. In accordance with the re- 
quirements of the auction system, 
auctions were held throughout Uttar 
Pradesh during the months of Fabru- 
ary and March, 1969 on various dates 
and at various places for the grant 
of licences to sell country spirit by 
retail at the specified shops during 
the excise year 1969-70: 

10. Before holding the auc- 
tions, rates of excise duty and prices 
„of different varieties of country li- 
quor as also the conditions of licen- 


ces for sale of country: spirit for 
1969-70 were announced, No an- 
nouncement was, however, made as 


to whether the exemption: from sales 
tax in respect of sale of country li- 
quor granted vide Notification No, ST 
1149/X-802 (33)-51 dated April 6, 
1959, issued under Section 4 of the 
U. P. Sales: Tax Act, 1948 was-or was 
not likely to be withdrawn, The res- 
pondents herein participated in the 
aforesaid auctions and being the 
highest bidders were granted. licences 
for retail sale of -country spirit for 
the period beginning from April 1, 
1969 to the end. of March, 1970. 

11. Each- one of these licences 
contained inter- alia ‘the following 
condition:— . ee Pim a 

"3, (a) The licensee shall lift 
each month the proportionate quota 
for the month, if any; fixed for his 
vend and deposit stillhead duty rea- 
lisable ‘thereon.’ On his failure to 
lift the monthly proportionate quota 
in any month, he shall be. liable to 
pay compensation to the State Gov- 
ernment at the rate equal to. the 


-house. On his failure to do 
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rate of stillhead duty per litre of 
spiced spirit and stillhead duty per 
litre of plain spirit as may be in the 
area in which the shop is situated on 
the quantity falling short of such 
monthly proportionate quota and 
such compensation shall be paid by 
the 7th of the month following the 
porat to which such . shortfall .re- 
ates. 


(b) He shall be Toma to sell the 
whole quantity of country spirit ob- 
tained for the shop from the ware-. 
so, he 
‘shall be liable to pay to the State 
Government compensation at the 
rate equal to the rate of 
stillhead duty per litre of spiced 
spirit and stillhead duty per litre of 
plain spirit as may be in force in the 
area in which the shop is situated on 
the unsold quantity of country spirit 
during the period of the contract to 
which the licente relates, 


_ (c) In the event of the licensee 
being required to pay compensation 
to State Government under the afore- 
said condition due to the short lift- 
ing of the quota or non-deposit of 
such compensation,. the amount of 
said compensation may be realised 
from the amount of security deposit- 
ed by him, The resultant deficiency. 
in the amount of security shall be 
made good by the licensee within 
seven days of such adjustment. In 
case the short lifting of proportionate 
monthly quota, or short deposit of 
compensation continues for two con- 
secutive months or the licensee fails 
to make up the deficiency in the 
amount of security within the pres- 
cribed period of seven days his li- 
cence may be cancelled in addition 
to the recovery of the deficiency in 
payment of compensation as arrears 
of land revenue.” à 


12. On the day following the 
commencement of the aforesaid — li- 
cences ie, on April 2, 1969, the Gov- 
ernment of Uttar Pradesh issued 
Notification No, ST-1603/X-900 (12)/ 
67 under Sections 3-A.and' 4 of the 
U, P. Sales Tax Act, .1948, supersed- 
ing the earlier Notification No. ST 
1149/X-~-802 (33)-51 dated April 6, 
1959, issued under Section 4 of the 
U. P, Sales Tax Act,- 1948, and im- 
posing sales tax on the turnover in 
respect ‘of vount spirit at the rate 
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of ten paise per rupee at the point of 
retail sale with immediate effect. 
13. The respondents herein 
having failed to lift and sell the 
minimum quotas of liquor prescribed 
in their licences were required by 
the excise authorities of the State to 
pay, by way of compensation, the 
amounts of excise duty leviable on 
the short-falls, Aggrieved by this de- 
mand, the respondents moved the 
High Court under Article 226 of the 
_ Constitution for issue of appropriate 
writ or directions restraining the ap- 
pellants herein from recovering the 
aforesaid amounts 2 
alia that the condition of their li- 
cences on the basis of which the de- 
mand was made was invalid, uncon- 
stitutional. and unenforceable. The. 
respondents in six appeals Nos. 399 
to 404 of 1975 also challenged Noti- 
fication No, ST-1608/X-900 (12)/67 
(dated April 2, 1969) (supra) which 
superseded the earlier Notification 
No, ST1149/X-802 (33)-51 dated April 
6; 1959 and imposed sales tax on the 
“turnover in respect of the country 
liquor at the rate of ten paise per 
rupee at the point of retail sale by 
the vendor with effect from April 2, 
1969 on the ground that since the 
‘State Govt, did not announce’ at the 
time -of the aforesaid auction that 
Notification No; ST 1149/X-802 (33)- 
51 dated April 6, 1959 was likely to 
be withdrawn and the sales of coun- 
try liquor were likely to be sub- 


jected to the levy of sales tax dur- 


ing-the excise year.and in reply to 
the query made by them at the time 
of the auction they were told. by- the 
authorities that there was nó sales 
tax on the-sale of country liquor, 
the appellants herein were estopped 
from making the demand in respect 
of sales tax and recovering the same 
from them. The High -Court allowed 
all these petitions in toto, Having 
failed to secure certificates of fitness 
from the High Court, the appellants 
applied for and obtained special leave 


to appeal from this Court. 


14. The common question of 
law that arises for determination in 
all these appeals is whether the con- 
dition incorporated in the licences - of 
the respondents that they would lift 
the fixed minimum quantity of -H- 
quor and sell. the same at their al- 
lotted shops and in case of their de- 
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-SC 517) (supra). 
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fault or failure to do so, they would: 
be liable to pay compensation equal! 
to the amount of the excise duty le- 
viable on the unlifted quantity is 
valid and enforceable, This point is 
no longer res integra. In Bimal 
Chandra Banerjee v, State of Madhya 
Pradesh, (1971) 1 SCR 844 = (AIR 
1971 SC 517) ‘this Court held that: 

. “No tax can’ be imposed by any 
bye-law or rule or regulation unless 
the statute under which. the subor- 
dinate ‘legislation is made specially 
authorises the imposition. In the pre- 
sent case, the Legislature has levied 
excise .duty or countervailing duty 
on the: excisable ‘articles which have 
been either imported, ¢xported, 
transported, manufactured: cultivated 
or collected under any licence grant- 
ed under Section 13, or manufactur- 
ed in any distillery or brewery esta- 
blished or licensed under the Act; 
and the: State Government has not 
been empowered to levy any duty on 
liquor ‘which the contractors failed 
to lift. Therefore, the State Govern- 
ment 'was exercising a power which 
it did not possess and ‘hence ‘the rule 
imposing the condition in the licen- 
ces and the demand notices are in- 
valid.” | E f : 

15] Thus the aforesaid ques- 
tion ARTE for determination by us 
stands lalready settled «by the ratio of 
the decision of this Court in- Bimal 
Chandra Banerjee’s case (AIR 1971 


16. ` It will also be noticed-that 
neither Section 28 nor Sec. 29, nor 
any other. provision of the Act 
authorises the levy of the amounts 
sought to be recovered from the 
respondents, $ 
-~ M. The decision of ` this 
Court in PannaTalv. State of Rajas- 
than, (1976) 1 SCR 219 = (AIR 1975 
SC 2008) which is sought to be relied 
upon on: behalf of the. appellants is 
clearly. distinguishable, -In that case, 
the contractual obligation of the ap- 
pellants to pay the guaranteed sum 
or the stipulated sum mentioned in 
the licences was not dependent on 
the quantum of liquor sold by them - 
and no excise duty was charged or 
chargeable on undrawn liquor under 
the licences. The excise duty there. 
was collected only in relation to the 
-quantity and quality of the country 
liquor which was drawn. - . 
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18. We have, therefore, not 
the slightest hesitation in holding that- 
the demand made by the’ appellants 
though disguised as compensation, is 
in reality a demand for excise duty 
‘on the unlifted quantity of liquor 
which is not authorised by the pro- 
visions of the Act. This being the 
sole point involved in appeals other 
than Appeals Nos, 399 to 404 of 1975, 
the former Appeals cannot succeed. 
|In the result they are dismissed with 
one set of costs. 


19. Appeals Nos, 399 to 404 
of 1975 which raise another point as 
well viz. the validity of the appel- 
lants’ demand from.the respondents 
in respect of sales tax at the rate of. 
ten paise per rupee on the retail 
sales of country spirit made by the 
latter with effect from April 2, 1969 
stand on a slightly different footing. 
Sections 3-A and 4 of the U, P. 
Sales Tax Act, 1948 clearly authorise, 
the State Government to impose 
sales tax. The fact that sales of 
country liquor had been exempted 
from sales tax vide Notification No. 
ST 1149/X-802 (33)-51 dated April 6, 
1959 could not operate as an estoppel 
against the State Government and 
preclude it from subjecting the sales 
to tax if it felt impelled to do so in 
the interest of the Revenues-of the 
State which are required for execu- 
tion of the plans designed to meet 
the ever increasing pressing needs of 
the developing society. It is now 
well settled by a catena of decisions 
that there can be no question of es- 
toppel against the Government in the 
exercise of its legislative, sovereign- 
, or executive powers. 


20. While speaking for the 
Court in Ramanathan Pillai v. State 
of Kerala, (1973) 2 SCC 650 = (AIR 
1973 SC 2641) the learned Chief Jus- 
tice quoted with. approval the 
lowing statement contained in Ame- 
rican Jurisprudence 2nd at page 783 
paragraph 123:— 


“In American Jurisprudence 2nd 
at page 783 paragraph 123 it is stat- 
ed “Generally, a State is not subject 
to an estoppel to the same extent as 
is an individual or a private corpora- 
tion. Otherwise, it might be render- 
ed helpless to assert its powers in 
“government, Therefore as a general 
rule the doctrine of estoppel will not 
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- High Court Has rightly pointed 


` mouth Boat Construction Co, 


fol- 


.the Crown and through the 
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be applied against the State in its 
governmental, public or sovereign 
capacity”.”’ 

21. e In State of Kerala ve 


‘Gwalior Rayon Silk Manufacturing 


(Wvg.) Co. Ltd., (1973) 2. SCC 713 = 
(AIR 1973 SC 2734) where the res- 
pondent company established itself in 
the State of Kerala for production of 
rayon cloth pulp on an understand- 

ing that the Government would bind 
itself to supply raw material and 
later the Government on finding that 
it was not able to supply the mate- 
rial undertook not to legislate for 


‘the acquisition of the private forests 


for a period of 60 years if the com- 
pany purchased forest lands for the 
purpose of its supply of raw mate- 
rial and accordingly, the company did 
purchase 30,000 acres of private 
forests from an estate for -Rs, 75 
lakhs for the aforesaid purpose but 
the Government enacted Act 26 of 
1971 expropriating vast forest areas 
without paying compensation as a 
measure of agrarian reform where- 
upon the respondent company sought 
to invoke the doctrine of equitable 
estoppel against the Government, 
Palekar, J, delivering the - majority 
judgment observed:— 


“We do not see how an agree- 
ment of the Government can pre- 
clude legislation on the subject, The 
out 
that the surrender by the Govern- 
ment of its legislative powers to be 
used for public good cannot avail 
the company or operate against the 
Government as equitable estoppel.” - 


22. Approving the decision of 
the House of Lords in Howell v, Fal- 
Ltd., 
1951 AC 837 where the observations 
of Lord Denning in Robertson v. > 
Minister of Pensions, (1949) 1 KB 227 
that the action of the War Office 
which was an agent of the Crown in 
assuming authority over the matter 
and assuring the appellant who had 
been serving in the army that his 
disability had been accepted as at- 
tributable to military service bound 
Crown 
the Minister of Pensions, who while 
administering the Royal Warrant 
issued by. the Crown has to honour 
all assurances given by or on behalf 
of the Crown, were unequivocally 
disapproved by observing that the 
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character of an act done by an offi- 
cer of a Government; however high 
or low in the hierarchy in face of a 
statutory prohibition, is not, affected 
by the fact that it had been induced 
by a misleading assumption of autho- 
rity and neither a Minister nor any 
subordinate officer . of the Crown 
can, by conduct or -representation, 
bar the Crown from enforcing a sta- 
tutory prohibition. It was held by a 
Bench of this Court in Assistant Cus- 
todian Evacuee Property v. 
Kishore Agarwala, (1975) 1 SCC 21 
= (ATR 1974 SC 2325) that the Eva- 
cuee Department was not bound by 
the reply given by the Assistant Cus- 
todian to the first respondents en- 
quiry that the property in question 
was not an evacuee property. 

23. Following the above deci- 
sion, the High Court of Jammu and 
Kashmir has in Malhotraand Sons v. 
Union of India, AIR 1976 J and K 41 
rightly held that:— 

“The courts will only bind the 
Government -by its promises to pre- 
vent manifest injustice or fraud end 
will not make the Government a 
slave of its policy for all times to 
come when the Government acts in 
its Governmental, public or sovereign 
capacity.” 


24. We may as well refer 
here to the celebrated decision of 
the Supreme Court of the United 
States in Federal Crop Insurance Cor- 
poration v. Merrill, (1947) 332 US 
380 = 92 Lawed 10. Inthat case where 
the agents of the petitioner, a whol- 
ly Government owned Corporation, 
created by the Federal Crop. Insur- 
ance Act, to insure producers of wheat 
againstloss in yieldsdue to unavoid- 
able causes including drought, ad- 
vised the respondents in ignorance of 
and contrary to the duly promulgat- 
ed controlling regulation which ex- 
pressly precluded insurance coverage 
of spring wheat re-seeded on winter 
wheat acreage that their entire 460 
acres of spring wheat crop including 
the spring wheat which had been re- 
seeded on winter wheat acreage in 
the 1945 crop year was insurable by 
the Corporation and recommended to 
the Corporation’s branch office ac- 
ceptance of the respondents’ formal 
application which, however, did not 
disclose that any part of the insured 


crop was re-seeded and the Corpora- 
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tion accepted the application and a 
few months later, most of the res- 
pondents’ crop was destroyed by 
drought, and the Corporation on the 
loss being notified to.them refused to 
pay the loss on the ground that the 
wheat crop insurance regulations ex- 
pressly prohibited the insurance of 
spring wheat which was re-seeded on 
winter wheat acreage, the Court by 
majority held that though a private 
insurance Corporation would be 
bound on similar facts, the same was 
not true of a Government Corpora- 
tion engaged in the insurance field 
and the latter was not estopped from 
repudiating the liability. 


25. The following observa- 
tions made by the Court in Federal 
Crop Insurance Corporation v, Merril 
(1947) 332 US 380 (supra) are worth 
quoting: — f 


“It is too late in the day to urge 
that the Government is just another 
private litigant, for purposes of 
charging it with liability, whenever 
it takes over a business theretofore 
conducted by private enterprise or 
engages in competition with private 
Ventures.........065 Whatever the form 
in which the Government functions, 
anyone entering into an arrangement 
with the Government takes the risk 
of having accurately ascertained that 
he who purports to act for the Gov- 
ernment stays within the bounds of 
his authority............ And this is so 
even though, as here, the agent him- 
self may have been unaware of the 
limitations upon his authority...... oN 
“Men $must turn square corners 
when they deal with the Govern- 
ment’, does not reflect a callous out- 
look. It merely expresses the duty 
of all courts to observe the condi- 
tions defined by Congress for charg- 
ing the public treasury.” 


26. In his Treatise on the 
Law of Estoppel, Malville M. Bige- 
low has stated that in State v. Willi- 
ams, 94 N Car 891, State v. Bevers, 
86 N Car 588; and Wallace v. Max- 
well 10 Ird 110, it has been held that 
estoppel does not operate against the 
Government or its assignee. 


27. The High Court was, 
therefore, clearly in error in ignor- 
ing that the Government cannot di- 
vest itself of the right incidental to 





and bear their own costs, 
Order accordingly. 
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Dhanyalakshmi 
Appellants v. The 
Civil Supplies and another, 
dents. 


(2) Civil Appeal No, 604 of 1975: 


Shrinivasa Satnarayana Bung, 
Appellant v. Union of India and 
others, Respondents, 


(3) Civil Appeals 
of 1972: 


Dhanyalakshmi Rice Mills efc., 
Appellants v. Commissioner of Civil 
Supplies and another, Respondents. 


*((1) W. P. Nos, 3976-3977 of 1971, 
D/- 27-3-1972; (2) W. P. No. 605 of 
1972, D/- 28-3-1973; (3) W. P. Nos. 
3974, 3975, 3978, 4015 ete, of 1971, 
D/- 27-3-1972; (4) W. P. Nos, 606 
and 620, 622 of 1972, D/- 28-3-1972; 
(5) W. P. Nos. 4642 to 4644 etc. of 
1971, D/- 27-3-1972; (6) W. P. Nos. 
5170 and 5173 of 1971; D/- 27-3- 
1972; (7) W. P. Nos, 4512, 4588 to 
4591 ete, of 1971, D/- 27-3-1972; (8) 
W. P. Nos, 603, 607, 609 ete. of 
1972, D/- 28-3-1972; (9) W. P. Nos. 
343 of 1972 ete, D/- 27-3-1972 
—(Andh, Pra.)). 
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Rice Mills etc., 
Commissioner of 
Respon- 


Nos, 2423-2437 
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` By an order dated 22 July, 
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(4) Civil Appeals No, 2584-2586 ` 
of 1972: 

Nithin Kumar & Co. ete, Ap- 
pellants v. Union of India and others, 
Respondents. 
ee Civil Appeals Nos, 281-286 of 


Sri Seetharamanjaneya Rice Mills 
etc., Appellants v. State of Andhra 
Pradesh and others, Respondents. 

(6) Civil Appeals Nos, 539-540 of 

73: 


Sri Rama Rice & Oil Mills etc., 
Appellants v. State of Andhra Pra- 
desh and others, Respondents. 

(7) Civil Appeals Nos, 2019-2034 
of 1973: 

The Tanali Sri Ramalingaswara 
Rice Factory etc.. Appellants v. State 
of Andhra Pradesh and others, Res- 
pondents. 

N (8) Civil Appeals Nos, 653- 662 of 
74: 

M/s. Pradeep & Co., Appellant v.. 
Union of India and others, Respon- 
dents. 

(9) -Civil Appeals Nos, 637, 1837- 
1842 of 1973: 

Chadisetty Samaraju & Sons etc., 
Appellants v; State of Andhra Pra- 
desh and others, Respondents, 

Civil Appeals Nos. 2390-2391, 
2423-2437, 2584-2586 of'1972; 604 of 
1975; 281-286; 539-540, 2019-2034, 
637, 1837-1842 of 1973; and 653- 662 
of 1974, D/- 16-2-1976. 

(A) Contract Act (1872), Ss. 72 
and 21 — Export of rice — Amount 
paid by licensee to Government as 
administrative surcharges to obtain 
permits — Claim for refund on 
ground that it was paid under mis- 
take — High Court refusing manda- 
mus — Interference by Supreme 
Court. (Constitution of India, Articles 
226 and 133). 

The Government of Andhra ore 
desh introduced a scheme known as 
“Incentive Export Scheme.” Under 
that Scheme all millers who deliver- 
ed 50% of their purchases to the Food 
Corpn, of India towards mill levy were 
eligible for export under the Scheme. 
1968, 
pursuant to the representation of the 
millers for export of rice outside the 
block but within the State, the Gov- 
ernment of Andhra Pradesh passed 
orders that permits for export of rice 
would be issued subject to the fulfil- 
ment of their commitments and that 
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administrative charge of Rs. 2.50 per 
quintal of rice would be collected 
from the millers before the issue of 
permits, The Appellants applied for 
and obtained permits by fulfilling the 
two principal considerations, Subse- 
quently they applied to the Govern- 
ment to refund the amount paid as 
administrative surcharge as they had 
paid it under mistake of law and that 
the latter had no right to collect it. 
inthe petitions they contended that 
the respondent Government had no 
right to collect any administrative 
surcharge, and, therefore, the amount 
should be refunded. The appellants 
alleged that they made the payments 
under mistake of law. The High 
Court held that the levy of adminis- 
trative surcharge was not backed by 
valid legislative sanction but it how- 
ever, held that the appellants were 
not entitled to any relief on three 
grounds. First, the administrative 
surcharges were paid voluntarily by 
the appellants. Second the Court 
would not be justified in exercising 
discretion in favour of the appellants 
who voluntarily paid the administra- 


tive charges, obtained the permits and - 


derived considerable profits there- 
from, Third, there was undue delay 
in claiming the refund.. 

Held, that the High Court had in 
exercise of its discretion refused to 
grant the writ of mandamus and the 
Supreme Court did not normally in- 
terfere, . (Case law discussed)’ 

(Para 23) 

The remedy under Art. 226 was 
not appropriate in the cases for the 
following reasons as well: First, seve- 
ral petitioners had joined. Each 
petitioner had individual and inde- 
pendent cause of action. A suit by 
such. a combination of 
would be open to misjoinder, Second, 
there were triable issues like limita- 
tion, estoppel and questions of fact 
in ascertaining the expenses incurred 
by the Government for administra- 
tive surcharges of the scheme and 
allocating the expenses with regard 
to quality as well as quantity of rice 
covered by the permits. (Para 27) 

Further, Section 72 of the Con- 
tract Act states that a person to 
whom money has been paid, or any- 
thing delivered, by mistake or under 
coercion, must repay or return it. 
The mistake is material only so far 
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plaintiffs 


as it leads to the payment being 
made without consideration. The 
true principle is that if one party 
under a mistake of law pays to an- 


other money which is not due by | 


contract or otherwise that is to be 
repaid, When there is a clear - and 
unambiguous position of law which 


oe a party to the relief claimed. 


by him equitable considerations are 
not imported, A 
into under a mistake of law of both 


parties falls under Section 21 of the - 
Contract Act and not Section 72. If a ° 
mistake of law had led to the forma- 


tion of a contract, Section 21 enacts 
that that contract is not for that 
reason voidable. If money is paid 
under that contract, it cannot be said 


‘that the money was paid under mis- 


take of law; it was paid because it 
was due under a valid contract, and 
if it had not been paid payment 
could have been enforced, AIR 1949 
PC 297,.Relied on. ‘(Para 31) 
Cases Referred: 


AIR 1975 SC 152 = (1975) 2 SCR 
635 = 1975 Tax LR 107 20 
AIR 1975 SC 813 = (1975) 2 SCR 
511 = 1975 Tax LR 1450 23 


AIR 1975 SC 1121 = 1975 Tax LR 
1569 28 
AIR 1972 SC 793 = (1972) 1 SCR 
23 


408 
AIR 1966 SC 334 = (1966) 1 ary 
1 scl 


120 
an fo SC 1740 = (1965) 
(1968) 16 STC 689 = > (1965) 2 scwR 
109 
am ae SC 1006 = (1964) 6 scR 
ate 1962 SC 1320 = (1962) Supp a 
SCR 242 29 
AIR 1959 SC 135 =. 1959 SCR 1350 
29 
AIR 1949 PC 297 = 


(1845) 3 Ry and Can Cas 777 = 5 
LTOS 215 28 
Mr. A. K. Sen, Sr, Advocate (in 

C. As. 2390-91 and-2423-2437/72); Mr. 

P. A. Chowdhary, Advocate (In C. 

As. 2019-2034/73); Mr. N. Bhaskar 

Rao, Advocate (in C. > As. 2390-2391, 

2423-2437/72), Mr. B. Kanta Rao, Ad- 

vocate, for the Appellants in C. As. 

2390-2391/72, 2423-2437/72 and 533- 

540, 2019-2034/72, Mr. A. K. Sen, Sr. 

Advocate. (M/s. S. Markandeya and 

Mr. N. Madhusudan Raj, Advocates, 
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contract entered: 
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with him). for the Appellants in C. As. 
604/75, 2584-2586/72 and 653-662/74;. 
Mr. A. K. Sen, Sr. Advocate, (Mr. N. 


Madhusudan Raj and Mr. G. N. Rao, . 


Advocates with him), for the Appel- 
lants in 281-286/73; (Mr. P. Ram 
Reddy, Sr. Advocate, Mr. P.. P. Rao, 
Advocate with him), for’ Respon- 
dents in C. As, 2390-2391 and 2423- 
2437/72, 281-282, 539, 540, 2019-2034/ 
73: rr, 2-4 in C. A. No. 604/75, 653- 
662/74 and 2584-2586/72 rr.. 1-3 in 
C. A. 1842/73 and for rr, in C. A. 637/ 
73, 1837-1841/73; Mr. P. P., Rao, Ad- 
vocate, (C.. A. 604/75), Mr. S. P, Na- 


yar, Advocate, Mr. Girish Chandra, 


Advocate, for R. 1 in C. As, 604/75 
and 653- 662/74 and rr. in C, As. 2584- 
2586/72. 

The Judgment of the Court was 
delivered by .- 


RAY C. J.— These appeals are 
by certificate from the 
judgment dated 27 March, 1972 of the 
Andhra Pradesh High Court dismis- 
sing the writ petitions of the appel- 
lants. 

2.. The appellants filed the 
writ petitions for an appropriate writ 
or order directing the respondent State 
of Andhra Pradesh to refund the sums 
of money collected from -the appel- 
lants as administrative surcharges. 

3. The appellants are dealers 
in foodgrains and held licences issu- 
ed in accordance with the provisions 


of relevant statutes’ and control 
orders. 

A, Under the provisions of the 
Essential Commodities Act, 1955 
various control orders have been 
issued for maintaining or increasing 
supplies of any essential commodity 


or for securing their equitable distri- 
bution and availability at fair prices. 
The Control Orders contemplate re- 
gulation or prohibition of production, 
supply and distribution of essential 
commodities and trade and commerce 
therein. P 

5. The State Government 
‘exercising powers delegated to it by 
the Central Government in accord- 
ance with the provisions of the Es- 
sential Commodities Act issued seve- 
ral measures to achieve the objectives 
of the Control Orders. 

6. The Government of Andhra 
Pradesh introduced a scheme known 
as ‘Incentive Export Scheme.” Under 


“Civil Supplies 


common’ 


. section (2) thereof shall, in 


‘such directions, 
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that Scheme all millers who deliver- 
ed 50 per cent of their purchases to 
the Food Corporation of India to- 
wards mill levy would be eligible for 
export under the Scheme. Incentive 
export permits were to be granted in 
the ratio of 2:3. The ratio meant 
that if a miller delivered two addi- 
tional wagons to the Food Corpora- 
tion of India he would be entitled to 
export three wagons on private trade 
account, The last date for deliver- 
ing rice to the Food Corporation of 
India was fixed as 20 May, 1971. The 
last date for issue of permits was 
fixed as 31 May, 1971. 


7. ` Permits were of four types. 
The A type of permits was for ex- 
port from one block to another with- 
in the, State. Under these permits 
administrative charges were Rupees 
2.50 per quintal, The B type of per- 
mits was for export from the State 
of Andhra Pradesh to` other States 
in the South, The administrative 
charges under the B type permits 
were Rs, 10/- per quintal, The C type 
permits was for export to any State 
outside Andhra Pradesh. The admin- 
istrative charges for C type- permits 
were Rs. 8/- per quintal. -The fourth 
type of permits was for export of 
broken rice under the A type or the 
C type permits and the surcharges 
were Re. 1.00 per quintal. 


8. By an order dated 24 July, 
1967 under Section 5 of the Essential 
Commodities Act, 1955 the Central 
Government directed that the powers 
conferred on it by Section 3 (1) of 
the Essential Commodities Act, 1955 
to make orders to provide for mat- 
ters specified in clauses (a), (b), (c), 
(d), (e), (f), th), (i) and (i) of sub- 
relation 
to foodstuffs be exercisable also by a 
State Government subject ‘to the con- 
ditions (1) that such power shall be 
exercised by a State Govt. subject to 
if any, as may be 
issued by the Central Govt. in this 
behalf, and (2) that before making 
any order relating to any matter spe- 
cified in clauses (a) and (c) or in re- 
gard to regulation of- transport of 
any foodstuffs under clause (d) of 
Section 3 (2) of the Essential Com- . 
modities Act, the State Government 
shall also obtain prior concurrence of 
the Central Government. 
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9, By an order dated 30 Sep- 
tember, 1967 in exercise of powers 
conferred by Section 5 of the Essen- 
tial Commodities Act the Central 
Government made an amendment to 
the order dated 24 July, 1967. The 
amendment was to the effect that 
before making an order relating to 
any matter specified in clauses (a), 
(c) and (f) or in regard to distribu- 
tion or disposal of foodstuffs to places 
outside the State or in regard to re- 
gulation of transport of any foodstuff 
under clause (d) the State Govern- 
ment shall obtain the prior concur- 
rence of the Central Government, 


10. The State of Andhra Pra- 
desh by an order dated 22 July, 1968 
pursuant to the representation of the 
millers for export of rice outside the 
block but within the State passed 
orders that permits for export of rice 
would be issued subject to the fulfil- 
ment of their commitments and that 
administrative charge of Rs, 2.50 per 
quintal of rice would be collected 
from the millers before the issue of 
permits. 


1i. Under the Southern States 
(Regulation of Export of Rice) Order, 
1964, Andhra Pradesh Rice and Paddy 
(Restriction on Movement) Order, 
1965 and the Andhra Pradesh Rice 
Procurement (Levy and Restriction 
on Sale) Order, 1967 every dealer 
or miller was required to supply a 
minimum quantity of rice to the 
State.Government or its nominee and 
the balance, that is to say levy free 
rice, could be sold in the open mar- 
ket or exported to the places outside 
the block or State under permit issu- 
ed by the State Government. The 
representation of the millers for per- 
mission to export rice outside the 
block or the State was that the de- 
nial of permission to export rice 
would result in deterioration of 
stocks and consequential loss to both 
the trade and consuming public. 


12. The appellants applied for 
and obtained permits by fulfilling 
two principal conditions, One was 
to satisfy the statutory requirements 
of supply to the Food Corporation of 
India and the other was payment of 
administrative surcharges for every 
quintal of rice. 

13. In the petitions before the 
High Court the appellants alleged 
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that they paid the surcharge under 
“trying circumstances”, “mistaken be- 
lief and impression” that “the res- 
pondent has-the right to collect. the 
surcharge.’ The appellants also al- 
leged that having come to know about 
the correct legal position in the mat- 
ter they asked the respondents to-re- 
fund the administrative surcharges. 
The respondents refused to refund 
any administrative surcharge, 

14, The appellants contended 
in the petitions that the respondent 
Government has no right to collect 
any administrative surcharge, and, 
therefore the amount should be re- 
funded. The appellants alleged that. 
they made the payments under mis- 
take of law. 


15. The High Court held that 
the levy of administrative surcharges 
“is not backed by valid legislative 
sanction.” The High Court said that 
the agreements between the State 
and the appellant millers for export 
were an executive scheme under- 
taken by the State but liability to 
pay tax must be covered by the sta- 
tute. The High Court expressed the 
view that there would be no es- 
toppel when both parties are under 
a mistake of law. 

16. The High Court however 
held that the appellants were not en- 
titled to any relief on three grounds. 
First, the administrative surcharges 
were paid voluntarily by the appel- - 
lants. The appellants thetnselves re- 
presented for issue of permits, The 
appellants obtained the permits, They 
exported rice under the permits, The 
High Court, therefore, held that the 
appellants cannot claim refund of 
the entire amount without giving due 
credit for the expenses or charges in- 
cured by the Government for the 
issue of permits and for the supervi- 
sion of export, transport and other 
administrative charges. The second 
reason given by the High Court was 
that the Court would not be justified 
in exercising discretion in favour of 
the appellants who voluntarily paid 
the administrative charges, obtained 
the permits and derived considerable 
profits therefrom, The third reason 


given by the High Court was that 
there was undue delay in claiming 
the refund. 

17. The appellants contended 


that the three grounds on which the 
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High Court dismissed the writ peti- 
tions were unsustainable, It is said 
on behalf of one of the appellants 
(Civil Appeals Nos, 2584 to 2586 of 
1972) that in their application dated 
10 February, 1970 for refund of char- 
ges paid by them the appellants 
gave particulars of payments showing 
the dates of payment, quantity cover- 
ed by the permit, the amount of 
charges paid, the number of permit 
against which payment was made as 
well as the challan under which the 
payment was made: Thereafter the 
appellants called upon the Collector 
to furnish copies of 
under which-surcharge was collected. 
The Collector by letter dated 28 July 
1970 informed the appellants that 
the State Government alone was 
competent to give the copy of the 


relevant rule or regulation under 
which surcharge was collected. The 
appellants referred to the letters 


dated 22 December, 1970 and 2 Janu- 
ary, 1971 by which the State Gov- 
ernment refused to grant certified 
copy of the rule or regulation on the 
ground that it was part of the offi- 
cial correspondence not meant to be 
supplied to the private party. In this 
background the appellants contended 
that since 10 February, 1970 when 
the appellants demanded refund the 
appellants from time to time made 
application for refund and the last 
reminder was on 30 December, 1971. 
‘Some of the appellants filed their 
writ petitions in the High Court in 
the month of September, 1970 and 
some of them filed their writ peti- 
tions in the month of January, 1972. 
It was, therefore, said that the ap- 
plications for refund were all made 
within three- years from the date of 
payment and the High Court should 


not have dismissed the writ peti- 
tions on the ground of delay. 

18. The appellants next con+ 
tended that the pleadings were not 
vague and the appellants in C. As 


Nos, 2584 to 2586 of 1972 gave all 
details of the payments and, there- 
fore, the High Court should not 
have dismissed the writ petitions on 
the ground of vagueness of particu- 
lars and pleadings. 


19. It was also said on behalf 
of the appellants that if the levy as 
well as collection of 
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regulations. 


administrative | 
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surcharges was without authority of 
law the High Court was in error in 
refusing any relief to the appellants 
on the ground that the payments 
were voluntarily made. 


20. The appellants relied on 
the decision of this Court in the 
State of Kerala etc. v. K. P. Govin- 
dan Tapioca Exporter, (1975) 2 SCR 


635 = (AIR 1975 SC 152) as an 
authority for the proposition that 
the levy of administrative surcharge 


is illegal, In the Tapioca case (supra) 
under the Kerala Tapioca Manufac- 
ture and Export (Control) Order, 
1966 no person could export tapioca 
except in accordance with permit. 
The State Government levied admin- 
istrative surcharge under a scheme. 
The State contended that the admin- 
istrative surcharge was in effect and 
substance a licence fee charged in 


‘exercise of the police powers of the 


State for permitting the appellants 
by grant of permits to export tapioca. 
This Court held that the scheme. was 
not an order under any of the pro- 
visions of the Essential Commodities 
Act and no licence fee or fee for 
grant of permit was imposed by the 


Kerala Tapioca Control Order. The 
Kerala Tapioca Control Order only 
provided for levy of administrative 


surcharge, The Kerala Tapioca Con- 
trol Order came into existence on 9 
June, 1966. Even before the promul- 
gation of the Order administrative 
surcharge was levied under a scheme 
formulated by the State Government 
on 15 April, 1966 published in’ the 
Kerala Gazette on 3 May, 1966, The 


rate of administrative surcharge le- 
vied on tapioca under the scheme 
dated 15 April, 1966 varied from 


time to time. This Court found that 
the order dated 15 April, 1966 for- 
mulating the scheme was not an 
order under any of the provisions of - 
Section 3 of the Essential Commodi- 
ties Act. The Scheme did not impose 
any licence fee. The scheme merely 
provided for levying of administra- 
tive surcharge, The orders levying 
administrative surcharge which fol- 
lowed the Tapioca Control Order did 
not refer to the exercise of any 
power under the Order. Therefore, 
this Court held that the administra- 
tive surcharge in the Tapioca case 
(supra) was bad and the realisations 
were without any authority of law. 
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. 21. The appellants contended 
relying on the decision of this Court 
- in State of Madhya Pradesh v. Bhai- 


lal Bhai, (1964) 6 SCR 261 = (AIR 
_ 1964 SC 1006) that the High Court 
` in exercise of powers under. Article 


226 has power to order refund and 
repayment of tax illegally collected. 
The appellants submitted that the 
State had no power under any sta- 
tute or any authority to impose and 
collect administrative surcharge and, 
_therefore, the payments which were 
made by the appellants.were made 
under mistake of law and the State 
was liable to refund them. The ap- 
pellants contended that the adminis- 
trative surcharge was neither in the 
nature of a fee nor was it a tax and 
there was no authority of law to sup- 
port the levy and ‘collection of ad- 
ministrative surcharge. It was said 
on behalf of the appellants that nei- 
ther. the .Essential Commodities . Act, 
1955 nor the Southern States (Regu- 
lation of Export of Rice) Order, 1964 
nor. the Andhra Pradesh Rice and 
Paddy Order, 1965 nor the . Andhra 
Pradesh Rice Procurement (Levy and 
Restriction on Sale) Order, 1967 con- 
ferred any power to levy administra- 
tive surcharge. 


22. The respondents contended 
that the permits were granted pur- 
suant to the representation of the ap- 
pellants that unless they were al- 
lowed the movement of rice to places 
outside their -blocks or outside the 
State they could not sell rice: local- 
ly because there was no demand. The 
respondents further said that for en- 
suring export of rice the administra- 
tive machinery had to be set up. The 
permits were granted on terms and 
conditions of payment of surcharge 
and the appellants voluntarily. paid 
surcharge: and received benefits under 
permits, The respondents also said 
that the permits were contractual ob- 
ligations between the appellants and 
the respondents. 

23. The -High Court in .exer- 
cise of its discretion refused to grant 
a mandamus on a consideration of 
facts and circumstances of the case. 
. The two principal matters which 
weighed with the High Court are 
these. First, the appellants voluntari- 
ly paid the amounts and derived full 
advantage and benefit by utilizing 
Ithe permits. Second, there is undue 
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delay in claiming refund. Where the 
High Court has in exercise of discre- 
tion refused to grant a writ of man- 
damus, this Court does not ordinari- 
ly interfere. (See Municipal Corpora- 
tion of- Greater Bombay v. Advance 
Builders (India) Pvt. Ltd., (1972) 1 
SCR 408 at p. 420 = (AIR 1972 SC 
793 at p. 800); D. Cawasji & Co. v. 
State of Mysore,. (1975) 2 SCR 511 
at page 527 = (AIR 1975 SC 813). 


24. “Refund of - illegal taxes 
stands on a different footing from’ 
claiming refund of surcharge paid 
-under terms and conditions of ‘per- ` 
_mits. The only basis of tax is legis- 
lative sanction and if the legislative 
sanction fails, the collection of tax > 
cannot be sustained. In the- present 
ease the claim for refund is to be 
judged between the rival contentions. 
The appellants contend that there is 
no legislative sanction for collection 
of administrative surcharge. The res- 
pondents on the other hand support 
the collection of ‘administrative sur- 
charge first as a condition for permit 
and second as an iteém.of maintenance 
charges in the maintenance and 
supervision of the scheme for export 
of rice. 


25. The respondents also con- 
tend that the appellants have no right 
to claim refund under Section 72 -of 
the Indian Contract Act because the. 
payments were neither under mistake 
of law nor under coercion, It is said 
by the respondents that there is no. 
coercion because the export scheme 
was voluntary. Again, it is said that 
there is no mistake because the pay- 
ments made were in fact due as part 
of the export scheme initiated at the 
instance of the appellants. The res- 
pondents deny the claim of the ap- 
pellants on the further ground that 
the appellants having derived the 
benefit and caused detriment to the 
Government are estopped from ques- 
tioning the validity of the payments 
voluntarily made. Another ground 
on which the respondents -challenge 


-~ the claim’ of the appellants is that 


the payments were part of the con- 
sideration of the agreement entered 
into by the appellants. with State. If 
it be assumed: that the agreements 
are illegal, the respondent contends 
that the appellants being a party to 
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the same cannot sue for recovery of 
money paid. 


26. All the matters were 


covered by the common judgment, In - 


some cases the claims were beyond 
three years from the date of the pay- 
ments, In some cases they were with- 
in a lesser time but the ground of 
delay on which the High Court exer- 
cised discretion is not confined pure- 
ly to period of limitation but is 
bound. up with matters relating to 
conduct of parties in regard to pay- 
: ments pursuant to agreements 
tween the parties. 

27. 
226 is not appropriate in the present 
cases for these reasons as well. First, 
several petitioners have joined. Each 
petitioner has individual and indepen- 
dent cause of action. A--suit by such 
a combination of plaintiffs would be 
open to misjoinder. Second, there 
are triable issues like limitation, es- 
toppel and questions of fact in ascer- 
taining the expenses incurred by the 
Government for administrative sur- 
charges of the scheme and allocating 
the expenses with regard to quality 


as well as qantu of rice covered by ` 


the permits. 


28. The ‘appellants contended 
that in all cases of claim for refund 
of money, the payments were 
voluntary and, therefore, the High 
Court was in error in refusing refund 
because of the voluntary character of 
payment, In cases relating to refund 
of payments of tax which is illegal 
the voluntary character of payment is 


that the tax payer has no say but is. 


compelled to pay. In the present 
cases the questions are whether it can 
be said that payments of administra- 
tive charges were voluntary in order 
to reap benefits of export of rice 
covered by the permits, The conten- 
tion of the respondents that the 


export scheme was framed at the in- 


stance of the appellants and that the 
administrative surcharge is the con- 
sideration for preparation, mainten- 
ance and supervision of the scheme 
raises questions which can be solved 
by a suit, A mandamus will go where 
there is a specific legal right. Man- 
damus may be refused where there 
is an alternative remedy which is 


equally convenient, beneficial and ef-- 


fectual, If there is no other means 
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- be- 


The remedy under Article’ 
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of obtaining justice, the writ of man- 
damus is granted to enable justice 
to. be done. Those are cases where 
justice cannot be done unless a man- 
damus.is to go. R. :V. Bristol and 
Exeter Railway Co., (1845) 3 Ry & 
Can Cas 777 is an authority for -the 
proposition where the Corporation 
could be compelled to pay a sum of 
money pursuant to an agreement 
which could not be enforced by ac- 
tion because the agreement was not 
under seal. This Court in Lekh Raj 
v. Deputy Custodian, (1966) 1 SCR 
120 = (AIR 1966 sc. 334) and Har 


- Shankar. v, Deputy Excise and Taxa- 


tion Commissioner, AIR 1975 SC 1121 
held that contractual obligations can- 
not be enforced through a writ of 
mandamus. . 


29. The view of this Court in 
Sales Tax Officer, Banaras v. Kan- 
haiya Lal Mukundalal Saraf, 1959 
SCR 1350 = (AIR 1959 SC 135) was 
that a mandamus could be issued 
when. the assessments were found to 
be illegal, In Suganmal v. State of 
Madhya Pradesh, AIR 1965 SC 1740 
this Court said that the mandamus 
for recovery of money could be issu- 
ed only when the petitioner was en- 
titled to recover that money under 
some statute. In Burmah Construc- 
tion Co. v. State of Orissa, (1962) 
Supp (1) SCR 242 = (AIR 1962 SC 
1320) this Court said that normally 
the parties are relegated to a suit to 
enforce civil liability arising out of a 
breach of contract oratort topay an 
amount of money. An order for pav- 
ment of money may sometimes be 
made to enforce a statutory obliga- 
tion. In the State of Kerala v.’ Alu- 
minium Industries Ltd., (1965) 16 
STC 689 (SC) thé refund claimed was 
by reason of the moneys being paid 
under mistake of law and the collec- 
tion having been made wrongly. The 
petitions solely for the writ of man- 
damus. directing the State to refund 
the moneys in the present case have 
been. rightly refused by the High 
Court on the grounds of delay, insuf- 
ficiency of particulars and pleadings, 
and voluntary payments. The addi- 
tional reasons in our opinion are that 
various questions of fact arise as to 
whether there was really mistake or 
it was a case of voluntary payment 
pursuant to contractual rights and 
obligations, 
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30. The plea of mistake is a 
bare averment in the writ petition. 
The payments did not disclose the 
circumstances under which the al- 
leged mistake occurred and the cir- 
cumstances in which the legal: posi- 
tion became known to the appellants. 
The respondents contradicted the 
plea of mistake. A triable ‘issue arose 
as to whether there was a mistake in 
paying the amounts and when exact- 
ly the mistake occurred and under 
what circumstances, 

31. Section 72 of the Contract 
Act states that a person to whom 
money has been paid, or anything 
delivered by mistake or under coer- 
cion, must repay or return it. The 
mistake is material only as far as it 
leads to the payment . being made 
without consideration, This Court 
has said that the true principle is 
that if one party under a mistake of 
law pays to another money which is 
not due by contract or otherwise 
that is to be repaid. When there is a 
clear and unambiguous position of 
law which entitles a party to the re- 
lief claimed by him equitable consi- 
derations are not imported. A con- 
tract entered into under a mistake of 
law of both parties falls under Sec- 
ition 21 of the Contract Act and not 
Section 72. If a mistake of law had 
led to the formation of a contract, 
‘Section 21 enacts that that contract 
is not for that reason voidable. If 
money is paid under that contract, it 
cannot be said that the money was 
paid under mistake of law; it was 
paid because it was due under 
a valid contract, if it- had 
not been paid payment could 
have been enforced.. (See Shiba Pra- 
sad Singh v. Srish Chandra Nandi, 76 
Ind App 244 = (AIR 1949 PC 297). 
(See, also Pollock and Mulla — Con- 
tract Act 9th Ed. by J. L. Kapur 
pp. 519-520), In the present case, the 
respondents do not support the de- 
mand for administrative charges 
either as a tax or as a fee but asa 
term and condition of permit and as 
a term of agreement between the 
parties for the. maintenance and 
supervision expenses for the scheme 
. for export permits of rice from one 
block to another within the State or 
outside the State. 

32. Tt may be stated here 
that in cases where the State collect- 
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. moneys to such person. 


A. I.R. 


ed administrative charges but could 
not grant permits the State refunded 
It is only 
where millers have obtained permits 
and taken advantage thereof that the 
State contends that there is no mis- 
take and that the payments were 
made voluntarily with full know? 
ledge of facts. 


33. For these reasons the ap- 
peals are dismissed. If the parties are 
so advised they may institute suits 
and all rival contentions would be 
open to both parties, Parties will pay 
and bear their own costs. 


Appeals dismissed. 
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‘SHINGHAL, JJ. 
I. N. Saksena (In C. A. No. 131 
of 1971), R. D. Doongaji @n C. A. 
No. 350 of 1971), Appellants v, State 
of Madhya Pradesh (In both the Ap- 
peals), Respondents. 


Civil Appeals Nos. 131 and 350 
of 1971, D/- 23-1-1976. 


(A) Constitution of India, Arts. 
245, 246, 19, 31, 309, Sch. 7 List HE 
Entry 41 — Validating law — Vali- 
dity — Tests — M. P. Shasakiya Se- 
vak Anivarya Sevanivritti Ka Vidhi- 
manyata Karan Adhiniyam (5 of 
1967), Ss. 2 and 5 — Valid, 


The validity of a validating law 
is to be judged by three tests. First- 
ly, whether the legislature possesses 
competence over the subject-matter, 
and, secondly. whether by validation 
the legislature has removed the de- 
fect which the courts had found in 
the previous law and thirdly, whe- 
ther it is consistent with the provi- 
sions of Part III of the Constitution. 
AIR 1972 SC 2205, Rel. on, 

(Para 23) 

Applying these tests it is held 
that provisions of Sections 2 and 5 
of M. P. Act (5 of 1967) are valid. 

(Para 36) 


*(Misc. Peins, Nos. 504 and 92 of 
1967, D/- 2-5-1970—(Madh. Pra.)). 
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In enacting the impugned Act, 
the State legislature derives its com- 
petence not only from Article 309, 
but also from Entry 41 of List H of 
the Seventh Schedule. The scope 
of Entry 41 is wider than the matter 


of regulating the recruitment and 
conditions of service of public ser- 
vants under Article 309. By virtue 
of Articles 246, 309 read with 
Entry 41, List II, therefore, the 


State legislature had legislative com- 
petence not only to change the ser- 


vice conditions of State Civil Ser- 
vants with retrospective effect but 
also to validate with retrospective 


force invalid executive orders retir- 
ing the servants, because such vali- 
dating legislation must be regarded 
as subsidiary or ancillary to the 
power of legislation on the subject 
covered by Entry 41, AIR 1966 SC 
602, Dist, (Paras 30 and 32) 


The Act gives the Govt. Memo- 
randum D/- 28-2-1963 the statutory 
status with effect from its very in- 
ception. By introducing a legal fic- 
tion the Act effectively cures the de- 
fect from which this Memorandum 
and the orders of retirement made 
thereunder were suffering. AJR 1944 
FC 1, Rel. on. (Paras 34 and 35) 


The impugned provisions do not 
offend Articles 19 and 31 or anything 
else in Part III of the Constitution. 

; (Paras 20 and 24) 

(B) Constitution of India, Arts. 
245, 246, 141, 142 and 144 — “Legis- 
lative” and “judicial” functions 
Distinction — Validating law — M. P. 
Shasakiya Sevak Anivarya Seva- 
nivritti Ka Vidhimanyata Karan 
Adhiniyam (1967) — Not an encroach- 
ment on judicial power. 


The distinction between a “legis 
lative” act and a “judicial” act is 
well known, though in some specific 
instances the line which separates one 
category from the other may not be 
easily discernible. Adjudication of 
the rights of the parties according to 
law enacted by the legislature is a 
judicial function. In the perform- 
ance of this function, the court inter- 
prets and gives effect to the intent 
and mandate of the legislature as 
embodied in the statute. On the 
other hand, it is for the legislature to 
lay down the law, prescribing norms 
of conduct which will govern parties 


ae 
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‘between 
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and transactions and to require 
court to give effect to that law. 
(Para 21) 

While, in view of this distinction 
legislative and judicial 
functions, the legislature cannot by 
a bare declaration, without more, 
directly overrule, reverse or override 
a judicial decision, it may, at any 
time in exercise of the plenary 
powers conferred on it by Articles 
245 and 246 of the Constitution ren- 
der a judicial decision ineffective by 
enacting a valid law on a topic with- 
in ‘its legislative field fundamentally 
altering or changing with retrospec- 
tive, curative or neutralising effect 
the conditions on which such deci- 
sion is based. (Para 22) 
The rendering ineffective of 
judgments or orders of competent 
courts and tribunals by changing 
their basis by legislative enactment is 
a well known pattern of all validat- 
ing Acts. Such validating legislation 
which removes the causes for  inef- 
fectiveness or invalidity of actions or 
proceedings is not an encroachment 
on judicial power, AIR 1975 SC 2299, 
Rel, on. (Para 22) 


(C) M. P. Shasakiya Sevak Ani- 
varya Sevanivritti Ka Vidhimanyata 
Karan Adhiniyam (5 of 1967), Section 
5 (b) and (c). — Scope. 

Section 5, particularly Clauses 
(b) and (c), effectively vacate the 
previous decree of . the Supreme 
Court in favour of the Govt. servant. 
For removing doubts, these clauses 
declare that the Supreme Courts de- 
cree will not be enforceable by ini- 


S.C. 2251 
the 


tiating proceedings in any court 
thereon, in future. (Para 37) 
Cases Referred: Chronological Paras 
AIR 1975 SC 2299 = 1975 (Supp) 
SCC 1 22 
AIR 1979 SC 2205 = (1973) 1 SCR 
515 23 
AIR 1966 SC 602 = (1966) 1 SCR 
994 18 


AIR 1944 FC 1 = 1944 FCR 61 = 45 
Cri LJ 413 39 


Mr. G. L. Sanghi, Sr, Advocate, 
(M/s. Bishamber Lal and M. Iyangar, 
Advocates, with him) (n.C. A. No. 
131 of .1971); Mr. M. N. Phadke, Sr. 
Advocate, (Mr. S. S. Khanduia, Ad- 
vocate with him) (In C. A. No. 350 
of 1971); for Appellants; Mr. I, N. 
Shroff, Advocate, for Respondent 
(In both Appeals). g 
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Judgment of the Court was 
livered by 

SARKARIA, J.:— This appeal on 
certificate is directed against a judg- 
ment of the Madhya Pradesh High 
Court dismissing the appellant’s writ 
petition under Art, 226 of the Con- 
stitution. 

2. The appellant -joined the 
service -of the State Government as 
a subordinate Judge in the year 
1936, On promotion, he was confirm- 
ed as District’ and Sessions Judge 
with effect from December 2, 1957. 
The appellant attained the age of 55 
years on August 22, 1963 which was 
the age of superannuation according 
to Fundamental Rule 56 (Ch. IX) 
governing the Civil Services of the 
State, But prior to that, on Febru- 
ary 28, 1963 by, a Memorandum No. 
433-259- 1 (iii)/63, the State Govern- 
ment raised the age of compulsory 
retirement for government servants 
to 58 years subject to certain excep- 


I, N. Saksena 
de- 


tions, The material part of the 

memorandum dated February 28, 

1963, read as follows: : 
"5, Notwithstanding anything | 


contained in the foregoing paragraphs, 
the appointing authority may require 
a Government servant to retire after 
he attains the age of 55 years on 3 
months notice without assigning any 

A Government servant may also 
after attaining the 
voluntarily retire 
months notice to 
authority. 

6. These. orders will have 
from the 1st March 1963. 

7. Necessary amendments to the 
State Civil Service Regulations will 
‘be issued ‘in due course.” 


3. Thereafter, by Government 
Notification dated November 29, 1963, 
F. R. 56 was amended on December 
6, 1963 (sic) in exercise of the power 
under the Proviso to Article 309 
the Constitution, raising the age of 


giving : 3 
appointing 


after 
the , 


effect 


compulsory retirement of the State 
Civil Servants to 58 years with ef- 
fect from March 1, 1963 but the 


clause in the aforesaid Memorandum, 
empowering the Government to re- 
tire servants above the. age of 55 
years by giving them three months’ 
notice was not incorporated. in the 
Rule. 


3 


age of 55 years - 


of 
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4. In view of this memoran- 
dum, the appellant was allowed to 
continue in office after he had attain- 
ed the age of 55 years. 


5. On September 11, 1963, 
the respondent passed an order re- 
tiring the appellant from ‘service 
with effect from December 31, 1963. 
To impugn this order, the appellant 
filed a Writ Petition in the High 
Court under Art. 226 of the Consti- 
tution on the ground that-F. R. 56 as 
it stood after the amendment =< of 
November 29, 1963, (published on 
6-12-1963) did not contain any provi- 
sion authorising the respondent to 
retire the appellant after the attain- 
ment of 55 years of age and that his 
retirement was contrary to Article 
311- (2) and Art. 14 of the Constitu- 
tion. The High Court dismissed the 
writ petition by its judgment dated 
April 30, 1964. 


6. The appellant came up in- 
appeal to this Court. During the 
pendency of that appeal Saksena at- 
tained the age of 58 years., By its 
judgment 23-1-1967 this Court quash- 
ed the impugned order of retirement 
holding that: 


“The appellant will be deemed to 
have continued in the service of the 
Government in spite of that order. 
As, however, the appellant attained 
the age of 58 years, in August, 1966, 
it is not possible now to direct that 
he should be put back in service. 
But he will be entitled to such bene- 
fits as may accrue now ‘to him by 
virtue of the success of the writ 
petition. The appellant will get his 
costs from the State throughout.” 


T. Before the decision of that 
appeal (Civil Appeal No. 670 of 1965) 
however, the Governor had promul- 
gated the Madhya Pradesh (Age of 
Compulsory Retirement) Rules, 1965 
under Art. 309 of the Constitution. 
These Rules\ were published in the 
Government Gazette of July 17, 1965. 
By a deeming clause, these Rules 
were made effective from March 1, 
.1963. The age of retirement was 
thereby raised to 58 years and under 
Rule 6 thereof, the appointing autho- ' 
rity was empowered to retire a Gov- 


_ernment Servant on his attaining the 


age of 55 years on 3 months’ notice 
without assigning any reason. By 


Rule 8, the aforesaid memorandum, 
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dated February 28, 1963, was can- 
celled, and it was provided that not- 


withstanding the cancellation of that- 


memorandum anything done or any 
action taken in pursuance of the 
directions contained in that memo- 
randum shall be and shall always 
be deemed to have been done or to 
have been taken under the relevant 
provisions of these Rules. 

8. At the hearing of the ear- 
lier appeal, these Rules were not 
brought to the notice of this Court. 

9. On February 10, 1967, 
after the judgment by this Court, the 
State promulgated 
which was replaced on April 20, 
1963 (sic) by the Madhya Pradesh 
Shasakiya Seveka Anivarya Seva- 
nivritti Ka Vidhimanyata Karan 
Adhiniyam 1967 (Act 5 of 1967) vali- 
dating the retirement of certain Gov- 
ernment servants, including that of 
the appellant, despite the judgment 
of this Court. 


10. By virtue of this Act, the 
State is vested with a right not to 
pay the dues of.the appellant from 
the date of his retirement (Decem- 
ber 3, 1963) onwards, : 

` ll. Sections 2 and 5 of the 
Act, which are material for our pur- 
pose, read as follows: 

“2 (1) The Madhya Pradesh (Age 
of Compulsory Retirement) Rules, 
1965 replacing the provisions of the 
Government of Madhya Pradesh 
General Administration Department 
Memorandum No. 1433-258-1-(iii)/63, 
dated the 28th February 1963 (here- 
inafter referred to as the Memoran- 
dum) shall be deemed to have come 
into force with effect from the Ist 
March 1963. ` 

` (2) Anything done or any action 
taken in pursuance of the directions 
contained in the memorandum 
be and shall always be 
deemed to have been done 
or taken under corresponding provi- 
sions of the aforesaid rules as if the 
aforesaid rules were in force on the 
date on which such thing was: done 
or action was taken and shall not be 
called into question in any court on 
the ground that the provisions of the 
memorandum’ were not issued in the 
form of rules made by the Governor 
of Madhya Pradesh under Art. 309 of 
the Constitution and could not there- 
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an Ordinance ` 


shal 


(Sarkaria J.) [Prs. 7-14] S.C, 2253 


forè regulate the conditions of ser- 
vice of Government servants serving 
in connection with the affairs of the 
State.” ty 

th. Notwithstanding -any ` judg- 
ment, decree or order of any Court, 
all Government ‘servants serving in 
connection with the affairs of the 
State who were compulsorily retired 
or purported to have been compul- 


:sorily retired in accordance with the 


memorandum as replaced by the 
Madhya Pradesh (Age of Compulsory 
Retirement) Rules, 1965 referred to 
in Section 2 during the period begin- 
ning with Ist March, 1965 and end- 
ing on 15-7-1965 shall be and shall 
always be deemed'to have been valid~ 
ly retired in accordance with the con- 
ditions .of service applicable to them 
at the relevant time as if the provi- 
sions of Sections 2 and 3 had been 
in force at all material times when 


such retirement was ordered, and 
accordingly: 

(a) all notices served on such 
Government servants after their 


completion of age of 55 years shall 
be deemed to be and to have been 
isssued in accordance with the rules 
governing their conditions of service; 
- (b) no suit or other proceedings 
shall be maintained or continued in 
any Court for any amount whatso- 
ever as a payment towards salary 
for the period beginning with the 
date on which a Government servant 
had been compulsorily retired and 
ending on the date of his attainment 
of age of 58 years. 

(c) no court ‘shall enforce any 
decree or order directing the pay- 
ment of any such amount referred to 
in clause (b) above.” : 

12: In substance, and effect, 
this Act has made provisions of the 
Compulsorily Retirement Rules, 1965 
applicable from March 1, 1963. 

13. On November 10, 1967, 
the appellant again moved the High 
Court by a writ petition out of 
which the present appeal has arisen, 
challenging the validity of this Act, 


particularly Sections 2 and 5 ex- 
. tracted above. 
i 14, Four contentions were 


raised by him before the High Court: 
(1) that the Act has been passed to 
overrule the decision of the Supreme 
Court which the legislature has no 
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power to do; (2) that the Statement 
of Objects and Reasons attached to 
the Bill when it was introduced, in- 
dicates that its main object was to 
avoid financial burden which would 
fall on the State on account of its 
having to pay arrears of pension etc. 
to a large number of officers who 
had been retired under the said 
memorandum which was treated to 
be a rule and which the 
Court held was not an effective rule 
but merely an executive instruction; 
(3) that the matter having once 
been decided by the Supreme Court, 
was barred by the principle of res 
judicata and (4) that the Rules give 
naked power to the authorities to 
retire any employee after he has at- 
tained the age of 55 years by giving 
him three months’ notice, and pro- 
vide no guidelines for the exercise 
of this power. 


15. The High Court negatived 
these contentions, dismissed the writ 
petition but granted a certificate 
- under Arts. 132 (1) and.133 (1) (a) 
to (c) of the Constitution. . 


16. Hence this appeal, 

17. The contentions advanced 
before the High Court have been re- 
peated before us with amplification 
and addition. 


18. It is argued on behalf of 
the appellant; (i) that a right of pro- 


perty, being a judgment-debt, pro- 
tected by Article 19 (1) (f) of the 
Constitution, had been created by 


this Court’s decree dated January 30, 
1967 in’ favour of the appellant and 
against the’ State. Since the im- 
puegned Act in effect, seeks to expro- 
priate the appellant of that right 
without providing for any compensa- 
tion, it is. ultra vires Article 31 (2) 
of the Constitution. (ii) The impugn- 
ed Act is ultra vires the Constitution 
inasmuch as it seeks to validate the 


‘retirement of the appellant and 
others like him by changing their 
service conditions with retrospective 


effect. In so doing, the State legisla- 
ture has overstepped the limits of 
legislative powers conferred on it by 
Article 309 of the Constitution, Re- 
liance has been placed on the deci- 
sion of this Court in State of Mysore 
v. Padmanabhacharya, (1966) 1 SCR 
994 = (AIR 1966 SC 602), (ii) The 
impugned Act encroaches upon the 


Supreme 
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judicial field inasmuch as it over- 
rules and makes unenforceable the 
decision, dated January 30, 1967, of 
this Court in Civil Appeal No, 670 
of 1963 and in so doing it offends 
Articles 141, 142 and 144 of the Con- 
stitution; (iv) Even if the . impugned 
Act is valid, cls, (b) and (e) of Sec- - 
tion 5 of the Act, on a proper con- 
struction, do not vacate the decree of 
this Court, requiring the ,respondent 
to pay to the appellant the pecuniary 
benefits resulting from the success of 
his earlier appeal (C. A. 670/63) in 
this Court. Clause (b) of Section 5 
merely bars the maintenance or con- 
tinuation of any proceeding for any 
amount as a payment towards salary. 
The appellant is not seeking to main- 
tain or continue any execution pro- 
ceeding in court, for the recovery of 
any amount towards salary, the de- 
cree being a declaratory one, 

19. None of these contentions 
appears to be tenable. 

20. A perusal of this Courts 
decree, dated 30th January 1967 (ex- 
tracted above) would show that it is 
-not a money decree, raising a judg- 
ment-debt. It is a declaratory de- 
cree, declaring that the respondents’ 
order dated September 11, 1963, 
compulsorily: retiring the appellant 
was invalid, and consequently the 
appellant would be deemed to have 
continued in service till he attained 
the age of 58 years. The further de- 
claration that “he will be entitled to 
such benefits as may accrue to him 
by ‘virtue of the success of the writ 
petition” was only incidental or an- 
cillary to the main relief and will 
fall or stand with the same, This 
being the position, the decree did 
not create an indefeasible right of 
property in favour of the appellant. 
We therefore do not find any sub- 





` tance in the argument that the im- 


pugned Act seeks to.acquire without 
payment of compensation property 
_vesting in the appellant and is con- 
sequently unconstitutional, ; 

21, The distinction between a 
“legislative” act and a “judicial” act 
is well known, though in some speci- 
fic instances the line which separates 
one category from the, other may 
not be easily discernible, Adjudication 
of the rights of the parties according 
to law enacted by the legislature is a 
judicial function. In the performance 
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of this function, the court interprets 
and gives effect to the intent and 
mandate of the legislature as embo- 
died in the statute. On the other 
hand, it is for the legislature to lay 
down the law, prescribing norms of 
conduct which will govern parties 
jand transactions and to require the 
court to give effect to that law. 


| 22. While, in view of this 
distinction between legislative and 
judicial functions, the legislature 


cannot by a bare declaration, without 
more, directly overrule, reverse or 
override a judicial decision, it may, at 
any time in exercise of the plenary 
powers conferred on it by Articles 
245 and 246 of the Constitution render 
a judicial decision ineffective by 
enacting a valid law on a topic 
within its legislative field fundamen- 
tally altering or changing with re- 
trospective, curative or neutralising 
effect the conditions on which such 
decision is based. As pointed out by 
Ray C. J, in Indira Nehru Gandhi v. 
Raj Narain, (1975) SCC Supp 1 = 
(AIR 1975 SC 2299) the ren- 
dering ineffective of judgments or 
orders of competent courts and tri- 
bunals by changing their basis by 
legislative enactment is a well known 
pattern of all validating Acts. Such 
validating legislation which removes 
the causes for ineffectiveness or in- 
validity of actions or proceedings is 
not an encroachment on judicial 
power. 


23. In Hari Singh v. Military 
Estate Officer, (1973) 1 SCR 515 = 
(AIR 1972 SC 2205) a Bench of seven 
learned Judges of this Court laid 
down that the validity of a validat- 
ing law is to be judged by two tests. 
Firstly, whether the legislature pos- 
sesses competence over the subject- 
‘matter, and, secondly, whether by 
validation the legislature. has remov- 
ed the defect which the courts had 
found in the previous law. To these 
we may add a third: Whether it is 
consistent with the provisions of 
Part III of the Constitution. 


24. We have noticed already, 
jthat the impugned provisions do not 
offend Articles 19 and 31 or anything 
else in Part III of the Constitution. 

25. We may now see whether 
the provisions in question satisfy the 
first two tests. : 
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26. Mr, Sanghi’s argument is 
that by virtue of the power confer- 
red by Article 309, the State legis- 
lature is not competent to passalaw 
validating retrospectively an invalid 
order of retirement of a State civil 
servant, made by the State Govern- 
ment, or render ineffective a decree 
of this Court declaring invalid such 
an order, The point sought to be 
made out is that the legislative power 
conferred on the State legislature by 
Article 309, is confined to regulating 
the recruitment and conditions of 
service of the persons appointed to 
public services of the State, and that 
the impugnéd provisions not being 
such regulatory provisions, are ultra 
vires Article 309. 


27. In Padmanabhacharya’s 
case (supra), which is the sheet-an- 
chor of this contention, the Court 
was considering the scope of Article 
309 in the context of Rule 294 (a) 
Note 4, of the Mysore Service Regu- 
lations, There, the respondent was 
a teacher in a Government School. 
He was ordered to be retired from 
service with effect from February 3, 
1958 on attaining the age of 55 years. 
He challenged the validity of the 
order by a writ petition under. Article 
226 in the High Court and contended 
that Rule 294 (a) having been amend- 
ed in April 1955, the normal age of 
superannuation was fixed at 58 years, 
instead of 55 years. On behalf of the 
State, it was canvassed that a notifi- 
cation of the Governor under Article 
309 of the Constitution, issued on 
March 25, 1959 had validated the ac- 
tion taken in retiring the respondent 
and others upon their attaining the 
age of 55 years. 

28. Wanchoo J. (as he then 
was) speaking for this Court held 
that such a rule cannot, be made 
under the proviso to Article 309 of 
the Constitution, but was cautious 
enough to add: 

“We are expressing no opinion as 
to the power of the legislature to 
make a retrospective provision under 
Article 309 of the Constitution where- 
in the appropriate legislature has 
been given the power to regulate the 
recruitment and conditions of service 
of persons appointed to public ser- 
vice and posts in connection with the 
affairs of the Union or of any State 
by passing Acts under Art. 309 of 
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the Constitution read with item 70, of 
List 1 of the Seventh Schedule or 
item 41 of List II of the Seventh 


Schedule, The present rule has been 
made by the Governor under the. 
proviso to Art. 309. That proviso 


lays down that it shall be competent 


for the Governor or such person as 


he may direct in the case of services 
and posts in connection with the af- 
fairs of the State to make rules re- 
gulating the recruitment, and the 
conditions of service of persons ap- 
pointed, to such services and posts 
until provision in that behalf is made 
by or under an Act by the appro- 
priate legislature. Under the pro- 
viso the Governor has the power- to 
make rules regulating the recruitment 
and cónditions of service of persons 
appointed to- such services and posts 
in- connection with the affairs of the 
State. The question is whether the 
notification of March 25, 1959 can be 
said to be such a rule. We are 
opinion that this notification cannot 
be said to be a rule regulating the 
recruitment and conditions of service 
of persons appointed to the services 
and posts in connection with the af- 
fairs of the State.” 


29. From what has been quot- 
ed above, it is clear that this Court 
advisedly did not express any opin- 
fon about:the competency of the ap- 
propriate legislature to enact valida- 
ting provisions of this type concern- 
ing the public- servants serving in 
connection with the affairs of -the 


State or the Central Government, as ~ 


the case may be. 


30. It is noteworthy that in 
enacting the impugned Act, the State 
.|legislature derives its competence not 
only from Article 309, but also from 
Entry 41'of List II of the Seventh 
|Schedule. Indeed, within its allott- 
ed sphere, that is, with respect to 
any of the matters enumerated in 
List II of the Seventh Schedule the 
© State legislature has, by virtue of 
Article 246 (3), exclusive, 
_ powers of legislation. 
31. Entry 41, List II, reads as 
under: 
“41i. State public service; 
Public Service Commission.” 
; 32. It is well settled that the 
entries in these legislative lists in 
Sch, VII are to be construed in their 


State 


of. 
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widest possible amplitude, and each 
general word used in such entries 
must be held to comprehend ancillarv 
or subsidiary matters, Thus consi- 
dered, it is clear that the scope of 
Entry 41 is wider than the matter of 
regulating the recruitment and con- 
ditions of service of public servants 
under Article 309. The area of legis- 
lative competence defined by Entry 
41 is far more comprehensive than 
that covered by the proviso to Arti- 
cle 309. By virtue of Articles 246, 
309 read with Entry 41, List II, 
therefore, the State legislature had 
legislative competence not only to 
change the service conditions of State 
civil servants with retrospective ef- 
fect but also to validate with retros- 
pective force invalid executive orders 
retiring the servants, » because such 
validating legislation must be regard- 
ed as subsidiary or ancillary to the 
power of legislation on the subject 
covered by Entry 41. es 


33. Thus the impugned -provi- `- 
sions satisfy the first test. This takes 
us to the second test, whether . the 
the impugned legislation removes. or 
cures the defect which this Court 
had found in the memorandum which 
was the basis of the impugned orders 
of retirement, For reasons that fol- 
low, the answer to this question also 
must be in the affirmative. 

34, The basis of this Court’s 
decision dated January 30, 1967 in 
Civil Appeal 670 of 1965 was that 
the Government Memorandum dated 
February 28, 1963, in pursuance of 
which the impugned order of retire- 
ment of I. N. Saksena had been pass- 
ed on September 11, 1963, had not 


attained the status of a statutory 
rule-framed under the proviso to 
Article 309 of the Constitution, but 


was merely an administrative instruc- 
tion, This provision in the ‘“Memo- 
randum empowering the Government. 
to retire a servant on his attaining 
the age of 55 years, after three 
months notice, was not incorporated 
in the statutory rules. -On the other 
hand the amendment made with ef- 
fect from March 1963 in Fundamental 
Rule 56, in exercise of its powers . 
under Article 309 by the Govern- 
ment under notification dated. Decem- 
ber 6, 1963, had raised the age of re- 
tirement for State Government ser- 
vants from 55 to 58 years, L N. 
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Saksena had therefore, by virtue of 
this amended statutory rule a right 
to remain in service upto the age of 
58 years, This right could not be 
taken away by mere executive ins- 
tructions embodied in the Memoran- 
dum, 

35. Madhya Pradesh Act 5 of 
1963 gives the said Memorandum the 
statutory status with effect from its 
very inception. By introducing a le- 
gal fiction the Act effectively cures 
the defect from which this Memoran- 
dum and the orders of retirement 
made thereunder were suffering. 


36. Thus the second test was 
also satisfied. The conclusion is there- 
fore inescapable that the impugned 
provisions were valid. Hence, the 
order, dated September 11, 1963, of 
Saksena’s compulsory retirement be- 
came valid as the basis of this 
Court’s judgment dated January 30, 
1967 was removed. 

37. There is no force in the 
fourth contention of Mr. Sanghi. S. 5, 
particularly Clauses (b) and (c), ef- 
fectively vacate the previous decree 
of this Court in favour of Saksena. 
For removing doubts, these clauses 
declare that this Court’s decree will 
not be enforceable by initiating pro- 
ceedings in any court thereon, in fu- 
ture. 

38. In the light of the above 
discussion, it is abundantly clear that 
in enacting the impugned provisions, 
the legislature has not exceeded the 
limits of its legislative powers 
encroached on the judicial field. We 
will close the discussion by noticing 
only one decision out of the many 
that have been cited at the bar. 


39. In Piare Dusadh v., The 
King Emperor, 1944 FCR 61 = (AIR 
1944 FC 1) the Governor-General by 
Ordinance repealed the Special Cri- 
minal Courts Ordinance II of 1942. 
There was a provision in the repeal- 
ing Ordinance for confirmation and 
continuance of sentences of Special 
Courts and retrial of pending case. 
The appellant therein had been con- 
victed and sentenced by Special Cri- 
minal Court which was held to have 
no jurisdiction to try the case by an 
order of a court. Section 3(1) of the 
Special Criminal Courts (Repeal) 
Ordinance 1948, conferred validity 
and full effectiveness on. sentences 
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passed by Special Criminal Courts 
by conferring jurisdiction on them 
with retrospective effect. The . Fe- 
deral Court held that by promulgat- 
ing the validating and repealing 
Ordinance of 1943, the legislative 
authority had not attempted to do 
indirectly what it could not do 
directly or to exercise judicial power 
in the guise of legislation, It was fur- 
ther held that the Ordinance was not 
invalid on the ground that the legis- 
lative authority had validated by re- 
trospective legislation proceedings 
held in courts which were void for 
want of jurisdiction as there was no- 
thing in the Indian Constitution 
which precluded the legislature from 
doing so. 

49, The ratio of the above 
decision applies with greater force to 
the present case. 

41, For all the foregoing rea- 
sons, we negative all the contentions 
canvassed by Mr. Sanghi and dismiss 
this appeal leaving the parties to 
bear their own costs, i 
Appeal dismissed. 


AIR 1976 SUPREME COURT 2257 
(From: Delhi)* 
P. N. BHAGWATI AND S. 

MURTAZA FAZL ALI, JJ. 

The Union of India, Appellant v. 
M/s. D. N. Revri & Co and others, 
Respondents. ` 

Civi] Appeal No. 135 of 1972, D/- 
2-9-1976. 

(A) Arbitration Act (1940), Sec- 
tions 2 (a), 9 — Arbitration agree- 
ment — Construction — Contract, 
not to be thwarted by narrow pe- 
dantic interpretation — Power to no- 
minate arbitrator conferred on “the 
Secretary in Ministry of Food and 
Agriculture” — Scope of — Use of 


word “the?” — Effect. F.A.O. No. 
47- of 1964, D/- 12-8-1971 (Delhi), 
Reversed, (Contract Act (1872), 


Section 10). 


A firm entered into a contract 
with the Union of India for supply of 
sugar. The Ministry of Food and . 
Agriculture was. coricerned with the 
subject of this contract. The arbi- 


*(F.A.O. No, 47-D of 1964, D/- 12-8- 
1971—(Delhi)). 
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tration clause provided for reference 
of ali disputes to a single arbitrator 
to be nominated by the Secretary in 
the said: Ministry in. his discretion. 
Dispute arose in regard to fulfilment 
of this- contract. The said ministry 
was bifurcated into two _ separate 
Ministries, one of Food and the 
other of ` Agriculture, . with effect 
from 19-10-1956 and sugar, the sub- 
ject-matter of the contract,, came to 
be allotted to the Ministry of Food. 
Subsequently on 23-4-1957 the 
Ministry of Food and that of Agricul- 
ture was integrated into one single 
Ministry of Food and Agriculture. 
This new Ministry had two depart- 
ments, one of Food and the other of 
Agriculture, and there was a Secretary 
incharge of each department. © The 
Secretary of the Department of Food 
in the said Ministry on 27-2-1958 
nominated one Advocate A to act as 
sole arbitrator to adjudicate upon 
such disputes. The firm participated 
¿in the arbitration proceedings with- 


. “out objection or protest against the 


jurisdiction of the arbitrator. The 
arbitrator ultimately made an award 
against the firm. On application by 


- Government before the Sub-Judge to 


pass a decree in terms of the award, 
the firm resisted the application and 


sought to set aside the same. ' The 
main question was the validity ‘of 
the appointment of the arbitrator. 


The’ award was made a rule of the 
Court. On appeal, the High . Court 
set aside the. award, On appeal by 
Government with special leave: 
-Held (1) that the decision of the 
High Court was based on a highly 
technical and doctrinaire approach 
and was opposed to plain common 
sense: A’ contract being a commer- 
cial document must be interpreted in 
such manner as to give efficacy to 
the ‘contract rather than to. invali- 
date it; -` (Paras 6, 7) 
(2) that “under the arbitration 
clause the power ‘to nominate . an 
arbitrator was conferred on the 
Secretary in the Ministry of ‘Food 
and- Agriculture and not on a Secre- 
_ tary in any other Ministry. The rèa- 
son was that at the date of the con- 
tract- the: Secretary in 
of Food. and. Agriculture was the Of- 


ficer’ dealing” with the, subject-matter ` 


of the contract.. In view of this the 
“Secretary in the Ministry of Food 
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and Agriculture” authorised to nomi- 
nate an arbitrator was the Secretary 
incharge of the Department of Food 
who was concerned with the sub- 
ject-matter of the contract; 
(Para 2) 
(3) ‘that the mere use of the de- 
ite article “the” before the words 
“Secretary in the.Ministry of Food 
and Agriculture” did not mean that 
the Secretary in the Ministry of 
Food and Agriculture incharge of the 
Department of Food could not be 
described as the Secretary; (Para 7) 
(4) that the firm did not raise 
any objection to the appointment of 
the arbitrator and participated in . 
the arbitration proceedings without 
any protest. The firm knew at that 
time that there were two Secreta- 
ries in the Ministry of Food and 
Agriculture. This’ circumstance was 
also clearly indicative of the intend- 
ment of the parties that the- Secre- 
tary in the Ministry of Food and 
Agriculture concerned with the sub- 
ject-matter of the contract should be 
the person entitled to nominate the 
arbitrator. Hence, the appointment 
of the arbitrator was valid. F.A.O. 
No, 47-D of 1964, D/- 12-8-1971 
(Delhi), Reversed. ` (Paras 7, 9) 
Mr, Gobind Das, Sr. Advocate, 
(Mr. Girish Chandra, Advocate with 
him), for Appellant: Bakshi Shiv 
Charan Singh and Mr. Harbans 
Singh, Advocates, for Respondents, 


Judgment of the Court was de- 
livered by 


P. N. BHAGWATI, J.:— This ap- 


peal, by special leave, is directed 
against a judgment of the High 
Court- of Delhi setting aside` an 


award made :by an: arbitrator on the 
ground that he:was not a validly 
appointed arbitrator and hence had 
no jurisdiction to arbitrate and make 
an award, The facts giving rise to 
the appeal are few. and may be brief- 
ly stated. as follows, ‘ 

2. The respondents — `a 
partnership firm — entered; into a 
contract with the appellant for the 
supply of 30,000 tons of East German 
sugar at the rate and. on the: terms 
and conditions. set-out in a letter 
dated: 3rd July;'1954 addressed by the 
Secretary to: Government of 
India, in the Ministry of Food: ` and 
Agriculture to the respondents, | The 
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Ministry of Food and Agriculture was’ 
concerned with the subject-matter of 
this c mtract and hence clause (9) 
provided that “superintendence ` and 
inspection of quality; -weight and 
packing of sugar shall be made by a 
reputable superintending agency to 
be approved by the Government of 
India, in the Ministry of Food -and 
Agriculture’ and clause (10) stipulat- 
ed for delivery to be made to “autho- 
rifies or parties nominated by the 
Ministry of Food and Agriculture.” 
There was provision for arbitration 
made in clause (17) and that ‘clause 
also referred to the Ministry of Food 
and Agriculture. It was in the si 
lowing terms: 

“ARBITRATION: All questions, 
disputes or differences whatsoever 
which may at any time arise between. 
the parties to the agreement. touch- 
ing the agreement or the. subject- 
Matter thereof, arising out of or in 
relation thereto and whether as to 
construction or otherwise shall be 
referred to a single arbitrator for deci- 
sion, Such a single arbitrator’ shall 
be nominated by the Secretary to 
the Government. of . India in the 
Ministry of Food and Agriculture in 
his absolute discretion and the deci- 
sion of such arbitrator shall be final 
and binding vpon the parties. The 
reference to the arbitrator shall be 
governed by the provisions of the 
Indian Arbitration Act, 1940 as 
amended from time to time and the 
rules made thereunder.” 

It appears that disputes arose be- 
tween the appellant and the respon- 
dents in regard to the fulfilment of 
this contract. The appellant made a 
claim for payment of Rs. 3,29,107-8-0 
against the respondents by a letter 
dated 11th August, 1956 and threaten- 
ed to recover it from the security 
furnished by the respondents through 
their bankers, The respondents dis- 
puted the claim of the appellant and 
by their letter dated 23rd August, 
1956 pointed out that it was not 
competent tothe appellant to recover 
the amount of the demand from 
‘the bankers of the respondents with- 
out first establishing its claim by 
arbitration or suit. The respondents 
intimated to the appellant that they 
were prepared to go to arbitration 
and suggested that it would be þet- 
ter still, if a case for the 
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opinion. of the court.. were stated 
under Section 90 of the Code of 
Civil Pröcedure. The respondents 
also.claimed to recover from the ap- 
pellant under the conrtact diverse 
amounts aggregating to Rs, 6,05,689. 
There was'no response to this letter 
from the appellant and no steps 
were. taken by the appellant io 
have the disputes referred to an 
arbitrator nominated by the 
Secretary in the Ministry of Focd 
and Agriculture as provided in clause 
(17) of the Contract. In the mean- 
time, as a result of an order made 
by the President under clause (3) of 
Article 77 of the Constitution, the 
Ministry of Food and Agriculture 
was bifurcated into two separate 

inistries, one of Food and the 
other of Agriculture, with effect from 
19th October, 1956 and sugar, the 
subject-matter of the contract, came 


to be allotted to the Ministry of 
Food, The respondents, by their 
letter dated 9th November, 1956, 


pointed out to the Secretary, Minis- 
try of Food that by reason of this 
bifurcation, the Ministry of Food 
and Agriculture has ceased to exist 
and there was no Secretary in the 
Ministry of Food and Agricult.re and 
the arbitration agreement contained 
in, clause (17) of the contract had; 
therefore, become a dead letter and 
was no longer enforceable and once 
again called upon the. appellant to 
agree in stating a special case for 
the opinion of the zourt failing which 
the respondents. would have to file a 
suit against the appellant. This let- 
ter also did not evoke any response 
from the appellant and the disputes 
remained ‘unresolved. 


.On ` 13th/i4th February, 
let- 
ter to the respondents stating that 


since the Ministry of Food and Agri- 


‘culture was bifurcated into Ministry 


of Food and Ministry of Agriculture, 
it was necessary to amend clause (17) 
of the contract so as to provide for 
arbitration by “the Secretary to the 
Ministry, Government of India ad- 
ministratively dealing with the. sub- 
ject of contract at the time of refer- 
ence to arbitration, or if there is no 
Secretary, the administrative head 
of such Ministry at the time of such 
reference” and proposed an amend- 
ment to that effect: for the accept- 
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ance of ne respondents, The 
- pondents, by their letter in 
dated 26th February, 1957. declinea 
to ace pt the proposal for amend- 
ment of clause (17) of the contract 
and once again reiterated that the 
arbitration agreement containea in 
that clause was “dead and unenfor- 
ceable.” However, within a short 
time thereafter, another order was 
issued by the President under clause 
(3) of Article 77 of the Constitution 
integrating the Ministry of Food and 
the Ministry of Agriculture into one 
single Ministry of Food and Agricul- 
ture with effect from 23rd April, 
1957. This new Ministry of Food 
and Agriculture had two departments, 
one of Food and the other of Agri- 
culture, and there was a Secretary 
incharge of each department. It 
seems that the appellant requested 
the Secretary, Department of Food in 
the Ministry of Food and Agriculture 
to nominate an arbitrator for adju- 
dicating upon the disputes which had 
‘arisen between the appellant and 
respondents in terms of clause (17) 
of the contract and the Secretary, 
Department of Food in the Ministry 
of Food and Agriculture, by a letter 
dated 27th February, 58, nominated 
Shri A. V. Vishwanath Sastri, Advo- 
cate, to act as ‘sole arbitrator to ad- 
judicate upon such disputes. On the 
same day, the respondents served a 
notice on the appellant under Sec. 80 
of the Code of Civil Procedure de- 
manding payment of the amounts 
due to the respondents and stating 
that in case the appellant failed to 
meet these demands, the respondents 
would have to file a suit against the 
appellant. Though respondents gave 
this notice under Section 80 of the 
Code of Civil Procedure, they did 
not proceed to file a suit, but instead 
filed their statement of claim before 
the arbitrator and in the statement 
they claimed payment of an aggregate 
sum of Rs, 7,89,858/- from the ap- 
pellant and also prayed for a decla- 
ration that the contract stood “final 
and properly performed” by the res- 
pondents, The appellant filed its rep- 
ly disputing the claim of the respon- 
dents. The appellant also filed a 
statement making its own claim for 
Rs, 3,29,107-8-0 against the respon- 
dents. It was stated in paragraph 
18 of the statement of claim of the 


res- 
reply 
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appellant “that under Clause 17 of 
the contract the Secretary Food and 
Agriculture Ministry of the Govern- 
ment in his discretion has the right 
to nominate a sole Arbitrator and 
refer the dispute to the Arbitrator 
and that has been duly done on 27th 
February, 1958, and the parties have 
been duly notified under Secretary to 
the Government letter No, SIMP-3 
(40) dated the 27th February, 1958.” 
The respondents filed their written 
statement denying the claim of the 
appellant and in paragraph 18 of this 
written statement they averred “That 


.para 18 of the Statement of Claim of 


the Government of India is not ob- 
jected to.” The proceedings in con- 
nection with the claim of the res- 
pondents and the counter-claim of 
the appellant were carried on before 
the arbitrator and the respondents 
participated in the arbitration pro- 
ceedings without objection or pro- 
test against the jurisdiction of the 
arbitrator. The arbitrator ultimate- 
ly made an award against the respon- 
dents. 


4, The appellant made an ap- 
plication before the Sub-Judge, Delhi 
to pass a decree in terms of the 
award. The respondents resisted the 
application of the appellant and 
sought to set aside the award main- 
ly on two grovrds. One ground was 
that Daljeet Singh, a partner of the 
respondents, had no power to bind 
the other partners by an arbitration 
agreement and hence clause (17) of 
the contract was not binding on the 
respondents, and the other was that 
the arbitrator was not validly ap- 
pointed and he had, therefore, no 
jurisdiction to enter upon the refer- 
ence and adjudicate upon the disputes 
between the parties. Both these 
grounds were rejected by the learn- ' 
ed Sub-Judge and the award was 
made a rule of the court, The res- 
pondents thereupon preferred an ap- 
peal to the High Court. The same 
two grounds were also urged’in the 
appeal, Out of them, the first ground 
relating to lack of authority in Dal- 
jeet Singh to bind the respondents 
by clause (17) of the contract was 
negatived by the High Court and it 
was held that clause (17) being an 
integral part of the contract, the 


authority of Daljeet Singh to enter 
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into the contract on behalf of the 
respondents extended also to clause 
(17) of the contract and in any event, 
the conduct of all the partners show- 
ed that Daljeet Singh had authority 
on behalf of the other partners to en- 
ter into the arbitration agreement 
contained in clause (17) of the con- 
tract, The second ground however, 
found favour with the High ~ Court 
which held that in view of the b'fur- 
cation of the Ministry of Food and 
Agriculture into two separate Minis- 
tries, one of Food and the other of 
Agriculture, by the Presidential 
Order, which came into effect from 
19th October, 1956, the arbitration 
agreement in clause (17) of the con- 
tract became dead and unenforceable 
and nothing that happened thereafter 
could revive it and in any event, 
even after reintegration of the Minis- 
try of Food and Agriculture into one 
single Ministry of Food and Agricul- 
ture, the arbitration agreement could 
not be given effect to since there 
were then two Secretaries in the 
Ministry of Food and Agriculture and 
clause (17) of the contract did not 
indicate as to which Secretary was 
to exercise the power of nominating 
the arbitrator, with the result that 
the arbitration agreement. suffered 
from the fault of vagueness and un- 
certainty, The High Court accord- 
ingly allowed the appeal and set 
aside the award made by the Arbi- 
trator, Hence the present appeal by 
the appellant with special leave ob- 
tained from this Court. 


5. The only question debated 
before us in this appeal was as to 
whether the appointment of the arbi- 
trator by the Secretary, Department 
of Food in the Ministry of Food and 
Agriculture was a valid appointment. 
Obviously, if the appointment was in- 
valid, the arbitrator would have no 
jurisdiction to arbitrate upon the 
disputes between the parties and the 
award would be invalid, But, an al- 
ternative argument was also. advanc- 
ed on behalf of the appellant to sus- 
tain the award and it was that the 
respondents not having raised any 
_ objection to the appointment of the 
arbitrator and participated in the 
arbitration proceedings without any 
demur or protest, it was not open to 
them, after the award was made, to 
challenge it. on the ground of invali- 
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dity of appointment vf -the arbitrator. 
The respondents, having taken the 
chance of obtaining the award in 
their favour, could not denounce the 
award when it went against them. 
We will first examine -whether the 
appointment of the arbitrator was 
valid, for, if it was the second ques- 
tion which raises the issue of wai- 
ver, would not arise. 


6. - Now, clause (17) of the 
contract provided that all disputes 
arising out of the contract shall be 
resolved by arbitration. It embodied 
an arbitration agreement between 
the parties, It also laid down the 
machinery for appointment of the 


arbitrator, It provided that the arbi- 
trator shall be nominated by the 
Secretary in the Ministry of Food 
and Agriculture in his absolute dis- 
cretion. There was undoubtedly a 
Ministry of Food and Agriculture at 
the time when the . contract was 
made and there was one and only 
one Secretary in that’ Ministry, so 
that at the date of the contract 
there could be no question as to who 
was the person authorised to nomi- 
nate the arbitrator. The same posi- 
tion continued to obtain also at the 
time when disputes arose between 
the parties. But before an arbitra- 
tor could be nominated by the Secre- 
tary in the Ministry of Food and 
Agriculture to adjudicate upon these 
disputes, the Ministry of Food and 
Agriculture was bifurcated into two 
separate Ministries and it ceased to 
exist as Ministry of Food and Agri- 
culture, Then obviously there was 
no individual who filled the descrip- 
tion of “Secretary in the Ministry of 
Food and Agriculture’ and conse- 
quently the machinery for appoint- 
ment of the arbitrator became un- 


workable. If the matter had rested 
there, a question could well have 
arisen whether, despite the break- 


down of the machinery for nomina- 
tion of an arbitrator, the arbitration 
agreement in clause (17) could still 
be enforced by the Court by appoint- 
ing an arbitrator in a proceeding 
under Section 20 of the Arbitration 
Act. But the position again changed 
and the Ministry of Food and Agri- 
culture came into being as a result 
of integration of the Ministry of 
Food and the Ministry of Agriculture, 
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with this change, namely, that the 
new Ministry of Food and Agricul- 
ture had-two departments, one of 
Food and. the other of Agriculture 
and there was a Secretary incharge 
of each department, There were 
thus, after integration, two Secreta- 
ries in the Ministry: of Food and 
Agriculture and the argument of the 


respondents was — and that argu- 
ment found favour with the High 
Court — that this event rendered 


the arbitration agreement vague and 
uncertain inasmuch as it did not 
specify which. of the two Secretaries 
was to nominate the arbitrator “in 
his absolute discretion.” Though this 
rgument appears attractive at first 
sight, a little scrutiny will reveal 
at it.is unsound. It is based on a 
highly technical and doctrinaire ap- 
proach and is opposed to plain com- 
onsense. 
7. It must be remembered 
that a contract is a commercial docu- 
ment between the parties and it 
must be interpreted in such ʻa man- 
ner as to give efficacy to the contract 
rather than to invalidate it. It would 
not be right while : interpreting a 
contract, entered into between. two 
lay parties, to apply strict rules of 
construction which are ordinarily ap- 
plicable to a conveyance and other 
formal documents. The meaning of 
such a contract must be gathered by 
adopting a commonsense approach 
and it must not be allowed to’ be 
thwarted by a narrow pedantic and 
legalistic interpretation, . Here, at the 
time when the arbitrator came to be 
nominated and the ,reference was 
made, there was'a Ministry of Food 
and Agriculture and there was a 
Secretary in that Ministry, but. the 
only difficulty, according to the High 
Court, was that there were, . instead 
of one, two Secretaries and it could 
not be predicated as to which Secre- 
tary was.intended to exercise the 
` power of nominating .an arbitrator. 
We do not think this difficulty is at 
all real. Let us consider,. for. a mo- 
ment, why in clause (17) the power 
to nominate an arbitrator was confer- 
red on the Secretary in the Ministry 
of Food and Agriculture and not on 
a Secretary in any other 
The reason obviously was that at 
the date of the contract the Secretary 


in the Ministry of Food and Agricul- 





Ministry. . 
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ture was the Officer dealing with 
the subject-matter of the contract. If 
this object and reason of the provi- 
sion of clause (17) is kept in mind, it 
will become immediately clear that 
the “Secretary in the Ministry of 
Food and Agriculture’ authorised to 
nominate an arbitrator was the Secre- 
tary incharge of the Department of 
Food who was concerned with thel, 
subject-matter of the contract. The 
Secretary incharge of . the Depart- 
ment of Food filled the description 
“Secretary in the Ministry of Food 
and Agriculture” given in clause 
(17). The respondents relied strongly 
on the use of the definite article ‘the’ 
before the words “Secretary in the 
Ministry of Food. and Agriculture” 
and urged that what the parties to 
the contract had in mind was not_a 
Secretary in the Ministry of Food 
and Agriculture but the Secretary in 
the Ministry of Food and Agriculture 
and that clearly postulated one defi- 
nite Secretary in the Ministry of 
Food and Agriculture and not one of 
two Secretaries in that Ministry. 
This is, in our opinion, a hyper 
technical argument which. seeks to 
make a fortress out of the dictionary 
and ignores the plain intendment of 
the contract. We fail to see why the 
Secretary in the Ministry of Food 
and Agriculture incharge of the De- 
partment of Food could not be des- 
cribed as the Secretary. He would 
be the Secretary in the. Ministry of 
Food and Agriculture concerned with 
the subject-matter of the contract 
and clearly and indubitably he would 
“be the person intended by the par- 
ties to exercise the power of nomina- 
ting the arbitrator, The parties to 
the contract obviously could not be. 
expected to use the words “a Secre- 
tary in the Ministry of Food . and 
Agriculture”, because their intend- 
ment was-not that any Secretary in 
the Ministry of Food and Agriculture 
should be entitled to exercise the 
power of nominating an arbitrator, 
but. it should only be the Secretary 
in the Ministry of Food and Agricul- 
ture concerned with the subject- 
matter of the contract. That is why 
the use of the definite article ‘the’. 
Jt is also significant to note that 
when the Secretary in charge of the 
. Department of Food in the Ministry 


of Food and Agriculture nominated 
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the arbitrator, the respondents did 
not raise any objection to the ap- 
pointment of the arbitrator and par- 
ticipated in the arbitration proceed- 
ings without any protest, The res- 
pondents knew at that time that 
there were two Secretaries ‘in the 
Ministry of Food and Agriculture and 
the appointment of the arbitrator was 
made by the Secretary in charge of 
the Department of Food and yet 
they acquiesced in the appointmen 
of the arbitrator and took part in 
the proceedings. This circumstance is 
also clearly indicative of the intend- 
ment of the parties that the Secre- 
tary in the Ministry of Food and 
Agriculture concerned with the sub- 
ject-matter of the contract should be 
the person entitled to nominate the 
arbitrator, Or else the respondents 
would have objected to the appoint- 
ment of the arbitrator and declined 
to participate in the arbitration pro- 
ceedings or at any rate, participated 
under protest. We are, therefore, of 
the view that the arbitrator was 
validly nominated by the Secretary in 
charge. of the Department of Food in 
the Ministry of Food and Agricul- 
ture. - 


8. This view renders it un- 
necessary for us to consider whether 
by participating in the proceedings 
before the arbitrator without objec- 
tion or protest and taking the chance 
of obtaining an award in. their fa- 
vour, the respondents could be said 
to have waived the defect in the ap- 
pointment of the arbitrator. 


9%.. We accordingly allow the 
ppeal, set aside the order’ of the 
igh Court and while dismissing the 
application for setting aside the 
ward, pass a decree in terms of the 
ward, Having regard to the peculiar 

facts and circumstances of the case, 
we make no order as to costs through- 
out, D ta Pi 


Appeal allowed. 
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AIR 1976 SUPREME COURT 2263 
‘(From: Patna)* __ 
P.. N. BHAGWATI AND S. MURTA- - 
ZA FAZL ALI, JJ. 

Lakshmi Singh and others ete., 
Appellants v. State of Bihar, Respon- 
dent. . 

Criminal Appeals Nos, 284 and 
285 of 1971, D/- 10-9-1976. 

(A) Penal Code (1860), S. 300 — 
Murder case — Non-explanation of 
injuries sustained by accused — In- 
ferences to be drawn — Cr, App. 
Nos. 478 and 483 of 1968, D/- 30-4- 
1971 (Pat), Reversed — (Evidence.Act 
(1872), Ss. 114 and 3). - 


In a murder case, the non-ex- 
planation of the injuries sustained by 
the accused at about the time of the 
occurrence or in the course of alter- 
cation is a very important circum- 
stance from which the Court’ can 
draw the following inferences: 

(1) that the prosecution has sup- 
pressed the genesis and the origin of 
the occurrence and has thus not pre- 
sented the true version; ras 

(2) that the witnesses who have 
denied the presence of the injuries 
on the person of the accused are ly- 
ing on a most. material point and 
Pretore their evidence is unreli- 
able; 

(3) that in case there is a de- 
fence version which explains the in- 
juries on thé person of the accused it 
is rendered probable so as to throw 


doubt on: the prosecution case, AIR 
1968 SC 1281 and. AIR 1975 SC 
1674, Rel. on. (Para 11) 


The omission on the part of the 
prosecution to explain the injuries 
on the person of the accused assumes 
much greater importance where the 
evidence consists of. interested or in- 
imical witnesses or where the defence 
gives, a version which competes in 
probability with that of the prosecu- 
tion one. - wot - (Para 11) 


©- ‘There may be cases where the 
non-explanation, of., the injuries by 
the prosecution may not. affect the 
prosecution. case. : This ‘principle 
would -obviously apply_to cases where 
the injuries sustained by the accused’ 
*(Criminal Appeal,Nos, 479 ahd 483 
‘of 1968, D/-' 30-4-1971—(Pat.)), `` 
IT/HT/D129/76/CWM : fag oP Ga" 
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sre minor and superficial or where 
the evidence is so clear and cogent, 
so independent and disinterested, so 
probable, consistent and credit- 
worthy, that it far outweighs the ef- 
fect of the omission on the part of 
the prosecution to explain the inju- 
ries. AIR 1975 SC 1478, Rel. on. 
(Para 11) 


Held, on facts and circumstances 
that the High Court was in error in 
brushing aside the serious infirmity 
in the prosecution case regarding 
non-explanation of injuries sustained 
by the accused on ‘unconvincing pre- 


mises. (Para 11) 
' The question whether the In- 
vestigating Officer was informed 


about the injuries was wholly irre- 
levant to the issue, particularly when 
the very Doctor who examined one 
of the deceased and the prosecution 
witnesses was the person who exa- 
mined the accused also. (Para 11) 


In view of the inherent impro- 
babilities, the serious omissions and 
infirmities, the interested or inimi- 
cal nature of the evidence and other 
circumstances, it was clear that the 
prosecution had miserably failed to 
prove the case against the appellants 
beyond reasonable doubt. Cr. App. 
Nos. 479 and 483 of 1968, D/- 30-4- 
1971 (Pat), Reversed. (Para 17) 


(B) Penal Code (1860), S. 300 — 
Murder case — Bloodstained earth 
from place of. occurrence not sent to 
chemical examiner — Effect — (Evi- 
dence Act (1872), Ss. 114, 45 and 3). 


In almost -all criminal cases, the 
blood-stained earth found from the 


place of occurrence is invariably 
sent to the Chemical Examiner and 
his report along with the earth is 


produced in the Court, If this proce- 
dure is departed from for reasons 
best known to the prosecution it in- 
dicates that the defence version may 
be true. (Para 13) 


(C) Penal Code (1860), S. 300 — 
Murder case — Conspiracy of al 
witnesses. to implicate innocent per- 
sons — Effect — Duty of court, 


Where all the witnesses enter 
into a conspiracy to implicate five in- 
nocent persons in a murder case, 


then the backbone of the prosecution 
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‘nal trial, namely, the 


A.I.R. 


is broken, and it would be difficult 
for the court to rely on such evi- 
dence to convict a single accused, 
particularly when the prosecution 
does not give any explanation forthe 
grievous and other serious injuries 
on the person of one of the accused. 
It is a case where it is not possible 
to disengage the truth from false- 
hood, to sift the grain from the chaff. 
The truth and falsehood are so in- 
extricably mixed together that it is 
difficult to separate them. Indeed if 
one tries to do so, it will amount to 
reconstructing a new case for the 
prosecution which cannot be done in 
a criminal case. (Para 16) 

(D) Constitution of India, Article 
136 — Murder case Concurrent 
finding of fact — Scope for interfer- 
ence by Supreme Court in special 
leave appeal — (Penal Code (1860), 
Section 309). 

Normally the Supreme Court 
does not interfere in an appeal by 
special .leave with concurrent finding 
of fact. (Para 17) 


But ‘where on one of the most 
important points arising in a crimi- 
non-explana- 
tion of the injuries on the person of 
the accused by the prosecution, the 
High Court has not only committed 
an error of fact but an error of law 
by showing a lack of proper appre- 
ciation of the principles decided by 
the Supreme Court, the Supreme 
Court would interfere as there are 
special circumstances, (Para 17) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1478 = 1975 Cri LJ 


— 


1079 11 
S 1975 SC 1674 = 1975 Cri D 
1479 
AIR 1968 SC 1281 = rene 3 SCR 
525 = 1968 Cri LJ 1479 mel 


Mr. B. P. Singh and Mr. A K. 
Srivastava Advocates, for Appellants; 


Mr. U. P. Singh, and Mr. S. N. Jha, 
Advocates, for Respondent, 
Judgment of the Court was de- 


livered by 

FAZL ALI, J.:— In these: crimi- 
nal appeals Nos. 284 and 285 of 1971 
by special leave, seven persons, name- 
ly. Lakshmi Singh, Jagdhari 
Jagdish Singh, Chhathu Singh, Das- 
rath Singh, Ramprasad Singh alias 
Ramprasad Sah and Ramsagar Singh 
had been put on trial for the murder 


a 


Singh, , 
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of two persons, namely, Chulhai and 
Brahmdeo and were tried by the 
Sessions Judge, Muzaffarpur, who 
by his order dated November 30, 
1968 convicted the appellant Lakshmi 
Singh under Section 302, I. P.C., to 
imprisonment for life. All the other 
accused were convicted: under Section 
302/149, LP.C. and sentenced to im- 
prisonment for life. Accused Jagdhari 
Singh was convicted under Section 
325, LP.C. and sentenced to six 
months’ rigorous imprisonment, while 
the accused Ramsagar Singh, Lakshmi 
Singh and Dasrath Singh were con- 
victed under Section 148 I.P.C, and 
sentenced to one year’s rigorous im- 
prisonment, Ramprasad Sah, Jag- 
dhari Singh, Jagdish Singh and 
Chhathu Singh were further convict- 
ed under Section 147, I. P. C. and 
sentenced to six months’ rigorous im- 


prisonment. The learned Sessions 
Judge ordered all the sentences to 
run concurrently, The appellants 


filed two separate appedls before the 
High Court of Patna which dismiss- 
ed the appeals and affirmed the con- 
victions as also the sentencés passed 
against the appellants. Appellants 
Lakshmi Singh, Jagdhari Singh, Jag- 
dish Singh, Ramsagar Singh and 
Dasrath Singh have filed Criminal 
Appeal No, 284 while Chhathu Singh 
and Ramprasad Singh alias Ramprasad 
Sah have filed Appeal No, 285, -As 
however both the appeals arise out 
of the same judgment, we propose 
to decide these appeals by one judg- 
ment, 


2. This is an unfortunate case 
in which two persons appear to have 
lost their lives over a very petty and 
trivial dispute. On a perusal of the 
evidence and the circumstances of the 
case, we feel that the prosecution 
has not come out with the true ver- 
sion and the result is that the mur- 
der of the two persons has to go 
unpunished, and this is yet another 
misfortune of the case, but if the 
prosecution does not choose to put 
forward the true version it is to be 
itself squarely blamed for the failure 
of the case. ; 

3. Briefly put, the facts may 
be summarised as follows: 

Appellant Ramsagar Singh and 
his brother Dasrath Singh were full 
_ brothers being sons of -Maharaj 
Singh. .They were resident of vil- 
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lage Alipur Hatha, police station 
Mohnar. The deceased Chulhai and 
one Ramasray were the first cousins 
of these two persons and the deceas- 
ed Brahmdeo was a nephew of Chul- 
hai. It appears from the prosecution 
case that the two families were living 
together in the same house in differ- 
ent portions having a common court- 
yard, There was some sort of parti- 
tion between the two cousins and 
their children in which portions of 
the house were allotted to each 
branch. Jaiwanti daughter of Ram- 
dayal Singh one of the sons of Chul- 
hai Singh was married on April 18, 
1968 and Dasain Singh and others 
had fixed a Marwa (marriage plat- 
form) in their common _ court-yard. 
The marriage passed off peacefully 
and the appellants Ramsagar Singh 
and Dasrath Singh never objected 
either to the marriage being held in 
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.the court-yard or to the construction 


of the Marwa. Three days later i.e. 
on April 21, 1966, which according 
to the prosecution happened to be 
the day when the Chauthari cere- 
mony had been per’nrmed at about 
4 P.M. when Dasain Singh his fa- 
ther Chulhai Singh and others were 
sitting in the house the appellants 
Ramsagar Singh and Dasrath Singh 
armed with Bhala and Bana respec- 
tively appeared on the scene and 
asked Chulhai Singh and Dasain 
Singh to demolish the Marwa. Chul- 
hai Singh, however, protested and 
refused to demolish the Marwa þe- 
cause it was ‘customary in the family 
not to demolish the Marwa until 1'/2 
months from the date of the marriage 
had elapsed. This led to an ex- 
change of hot words and an alterca- 
tion in the course of which other 
five appellants namely, Lakshmi 
Singh, Ramprasad Singh, Jagdhari 
Singh, Jagdish Singh and Chhathu 
Singh joined the two appellants Ram- 
sagar Singh and Dasrath Singh and 
made a common cause with them in 
assaulting the two deceased persons 
Chulhai Singh and Brahmdeo. Ac- 
cording to the prosecution, Jagdhari 
Singh gave orders for assaulting the 
prosecution party and thereupon 
Ramsagar Singh assaulted Brahmdeo 
Singh with a bhala on his head, Das- 
rath Singh hithim with the lathi por- 
tion of his Bana while Jagdish Singh 
and Jagdhari Singh -assaulted him 
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with lathis. Lakshmi Singh is said 
to have assaulted Chulhai Singh with 
a bhala in his abdomen and when he 
fell down he was assaulted with 
lathis by Chhathu Singh and Ram- 
prasad Sah. Dasain Singh was also 
assaulted by Jagdhari Singh when he 
tried to intervene Thereafter all 
the - accused persons fled away. 
_ Dasain Singh and his brother Dan- 
groo Singh carried the two deceased 
persons to Mahnar Hospital on rick- 
shaw, where they were admitted. The 
A.S.I, attached at the Mahnar Po- 
lice Station reached the hospital at 
7.55 P. M. on receiving a slip from 
the Doctor In-Charge of the Mahnar 
Hospital and found Brahmdeo Singh 
and Chulhai Singh unconscious, The 
A. S.I. recorded the further state- 
ment of Dasain Singh which was 


> treated as the First Information Re- 


port. Brahmdeo Singh however suc- 
cumbed to his injuries at Mahnar 
Hospital, while Chulhai Singh was 
advised to be taken to a bigger hospi- 
tal at Hajipur and there he died the 
next day. After the usual investiga- 
tion, the police submitted charge- 
sheet against the seven accused who 
were put on trial and were convicted 
as indicated above. ` 


4, The defence was that none 
of the appellants had participat- 
ed in the assault.at all-and the . ac- 
cused had been falsely implicated due 
to enmity. It was-also suggested that 
so far as the accused, other than 
Ramsagar Singh and Dasrath Singh, 
were concerned they had -absolutely 
no animus against the two deceased 
persons, nor had they any. connection 
with the construction or demolition 
of the Marwa and had been especial- 
ly selected for false implication at 
the instance of their. sworn enemies 
P. Ws, 1 to 4. The defence of Das- 
rath. Singh and Ramsagar Singh was 
that the two deceased _ persons and 
Dasain: Singh had trespassed into 
their plantain orchard and were. cut- 
ting away a number of.. plants . and 
leaves, and when .Dasrath Singh pro- 
tested,.he. was assaulted by, Dasain 
Singh and others and: thereafter, in 
the . mutual fight. the . two- deceased 
were assaulted in exercise of ' the 
right .of private enee by the- ac- 
cused. and others . who had’ ‘agsembl- 
ed: nearby. Thus a very significant 
factor which ‘we find‘ in this case’-is 
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that there are two groups of accus- 
ed who are totally unrelated to one 
another... Jagdhari Singh is the 
father of Jagdish Singh and Lakshmi 
Singh, Ramprasad Sah ‘and Chhathu 
Singh, though not relations, appear 
to have been the supporters of these 
three accused. None of these accus- 
ed, however, appear tohave any con- 
cern or connection with the deceased 
or the members of their family, but 
they have been on inimical terms 
with P. Ws. 1 to 4. In fact the evi- 
dence shows that there were two 
warring factions in the village — 
one headed by the accused, and the 
other headed by P. Ws, 1 to 4 —and 
various types of cases were bii 
between these two groups. 


5. Both the High Court - and 
the learned Sessions - Judge have 
clearly found that there was serious 
enmity between the accused Jagdhari 
Singh, Jagdish Singh, Lakshmi Singh, 
Ramprasad -Singh ` and Chhathu 
Singh on‘the one hand and P. Ws. 1 
to 4 on the other. This finding has 


‘been confirméd by the High Court 


which, while dwelling on this -aspect 
of the matter, observed as follows: 


“It is sufficient to mention that, 
on the admissions made these 
witnesses, it has been proved that 
there have ~ been litigations be- 
tween these witnesses (P. Ws. 1, 2, 
3 and 4) on the one hand, and. the 
appellants of Criminal Appeal No. 
479 of 1968 (Lakshmi Singh, Jagdhari 
Singh, Jagdish Singh, Chhathu 
Singh, Ramprasad ‘Singh or Sah), on 
the other, This fact cannot be dis- 
puted, It is also clear that there are 
two factions in the village, both 
antagonistic to each other. P. Ws. 1, 
2, 3 and 4 belong to one faction and 
the appellants to the other.” i 
In view of the peculiar, feature of 
this case,’ we have ‘to approach the 
evidence of. the eye-witnesses with 
very great caution, because they 
would undoubtedly be interested in 
implicating the. group of the accus- 
ed headed by Jagdhari‘ Singh. We 


© would, therefore, like to indicate the 


nature of enmity between’ this group 
of accused, and: P. Ws. 1 to 4: - We 
have it from the “evidence. of P. W.1 
that P:W. £ P W. 2-Sitaram' ` Singh 
and P. W. 4 Naga Singh were involv- 
ëd in a murder case under S, :30å%, 
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LP. c. in which Jagdhari Singh ac- 
cused was a witness against them. 
Apart from this, P. W. 1 has fur- 
ther admitted that there was: a Title 
Suit No. 231 of 1961 in the Court of 
2nd Munsif, Hajipur, between the 
appellant Ramprasad Sah and P. W. 
3 Parmeshwar Singh in which the 
witness had deposed for Parmeshwar 
Singh. The witness sought to deny 
the allegation that Ramprasad Sah 
had brought a criminal case against 
him, But this fact is proved by Ext. 
B at page 151 of the Paper Book 
which is a complaint dated June 30, 
1962 filed by the appellant Ram- 
prasad Sah against P.W.1, P. W. 3 
and others, P, W. 1 candidly admits 
that Ramprasad Sah and Jagdhari 
Singh and his sons and Chhathu 
Singh had absolutely no concern 
with the Marwa. 

6.. Similarly P. W. 2 Sitaram 
Singh admitted that P. W. 4 Naga 
Singh was his cousin. He, however, 


admitted that he along with P. W. 1- 


Ramji Singh and P. W.4 Naga Singh 
were accused in criminal case under 
Section 302, I. P. C. in which the 
appellant Jagdhari Singh had depos- 
ed against him. 


7. Similarly P. W. 3 pine 
shwar Singh has also admitted en- 
mity with the group of accused 
headed by Jagdhari Singh. He ad- 
mits in clear terms that the appel- 
lant Ramprasad Sah had instituted a 
Title Suit No, 231/61: 
which is still pending and in which 
while Jagdhari Singh ‘had deposed 
against him, P. W. 1 Ramji Singh and 
P. W., 4 Naga Singh had deposed for 
him. He tries to deny the knowledge 
of the Title Suit filed by Ramprasad 
Sah against the witness and P. W. Sri 
Mangal in which Lakshmi Singh was 
a witness to the service of summons 
of the suit on him, But this fact is 
conclusively proved by Ext.: G ap- 
pearing at page. 155 of the Paper 
Book which clearly shows that Ram- 
prasad Sah was one of the witnesses 
who had signed in token of the fact 
that the summons had. been serv- 
ed on Parmeshwar Singh. The wit- 
ness further admits that during the 
pendency of Title Suit No. 231/61 
the Munsif had filed a complaint for 
the prosecution of this witness in 
which he was acquitted by: ‘the Ap- 
pellate Court, He denies knowledge 


against him - 
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of the fact that Ramprasad Sah had 
deposed. against him in that case but 
this is proved by the judgment dated 
September 17, 1964 Ext. I appearing 
at page 159 of the Paper Book and 
the deposition. of Ramprasad Sah in 
that case which is Ext. J and ap- 


- pears at p. 163 of the Paper Book. 


The witness further admits that the 
appellant Chhathu Singh had depos- 
ed against him in the year 1968 in 
Title Suit No. 231/61. Apart from 
this P. W. 6 Dassain Singh admits 
that this witness was his Gotia (near 
relation). 


8. - P. W. 4 Naga Singh has 
admitted that he had deposed against 
Ramprasad Sah in Title Suit No. 
231/61, He also admits that he was 
an accused in a murder case in 
which Jagdhari Singh had deposed 
against him. 

9. P. W. 6 is Dasain Singh 
one of the sons of the deceased 
Chulhai Singh and the brother of 
the deceased Brahmdeo Singh, This 
witness admits that P. W. 3 Parme- 
shwar Singh is his Gotia and that 
he had taken the- mortgage bond 
from P. W. 1 Ramji Singh. 


: 10. These are the only witnes- 
ses who have proved the participation 
of the five appellants in the assault. 
No independent witness has been 
examined by the prosecution to sup- 
port the assault.. In fact P. W. 1 
Ramji Singh has admitted that when 
he reached the place of occurrence 
he found 6 to 7 persons of the vil- 
lage and yet none of them have been 
examined to corroborate the | evi- 
dence of the interested or inimical 
witnesses. examined by the prosecu- 
tion, Moreover, the evidence of 
P. Ws. 1 to 4 clearly shows that they 
gave graphic description of the as- 
sault with regard to the -order, the 
manner and the parts of the body 
with absolute consistency which 
gives an impression that they have 
given a parrot-like version acting 
under a conspiracy to depose to one 
set_of facts and one set of facts 
only. ‘It was strongly contended by 
counsel for the appellants that P. Ws. 
1 to 4 who are sworn enemies of 
the appellants headed by Jagdhari 
Singh have combined in a conspiracy 
to implicate the appellants falsely 
because of the long ending litigation 
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between them and the witnesses, It 
seems to us that taking the entire 
picture of the narrative given by the 
witnesses, in the peculiar facts of 
this case, the contention cannot be 
said to be without substance. The 
most important fact which reinforces 
this conclusion is that the accused 
headed by Jagdhari Singh had abso- 
lutely no motive, no reason and no 
concern with the deceased or their 
relations and there was absolutely no 
earthly reason why they should have 
made a common cause with Ramsagar 
Singh and Dasrath Singh over what 
was a purely domestic matter be- 
tween Dasrath Singh and his cousins. 
It seems to us that having regard to 
the serious enmity which P, Ws. 1 to 
4 had against the appellants headed 
by Jagdhari Singh, they must have 
made it a condition precedent to de- 
pose in favour of the prosecution or 
support the case only if Desai Singh 
P.W.6 would agree to implicate the 
appellants Jagdhari Singh and others 
and to assign them vital roles in the 
drama staged so that the witnesses 
could get the best possible opportu- 
nity to wreak vengeance on their ene- 
mies, In fact the prosecution evi- 
dence itself shows that to begin with 
a dispute started only between Das- 
rath Singh and Ramsagar Singh on 
the one hand and Chulhai Singh and 


Brahmdeo on the other and the 
other accused persons appeared on 
scene later on, This dramatic ap- 


pearance of the other accused per- 
sons seems to have been introduced 
as an embellishment in the case at 
the instance of P. Ws. 1 to 4. There 
are other infirmities in the prosecu- 
tion case also which throw a serious 
doubt on the prosecution case. 


11. P. W. 8 Dr. S. P. Jaiswal 
who had examined Brahmdeo deceas- 
ed and had conducted the post- 
mortem of the deceased had also 
examined the accused Dasrath Singh, 
whom he identified in the Court, on 
April 22, 1966 and found the follow- 
ing injuries on his person: 


“I, Bruise 3” x '/2” on the dor- 
sal part of the right forearm. about 
in the middle and there was com- 
pound fracture of the fibula bone 
about in the. middle. 


"9. Incised wound 1” x2m.m. x 
skin subcutaneous deep on the late- 
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ral part of the left upper arm, near 
the shoulder joint. 


3. Punctured wound h” x 2 
m.m, x 4 m.m; on the lateral side 
of the left thigh about 5 inches be- 
low the hip joint.” 


According to the Doctor injury No. 1 
was grievous in nature as it resulted 
in compound fracture of the fibula 
bone, The othertwo injuries were also 
serious injuries which had been in- 
flicted by a sharp-cutting weapon. 
Having regard tothe circumstances of 
the case there can be no doubt that 
Dasrath Singh must have received 
these injuries in the course of the 
assault, because it has not been sug- 
gested or contended that the injuries 
could be self-inflicted nor it is þe- 
lievable, In these circumstances, 
therefore, it was the bounden duty 
of the prosecution to give a reason- 
able explanation for the injuries sus- 
tained by the accused Dasrath 
Singh in the course of the occurrence. 
Not only the prosecution has given 
no explanation, but some of the wit- 
nesses have made a clear statement 
that they did not see any injuries on 
the person of the accused, Indeed if 
the eye-witnesses could have given 
such graphic details regarding the 
assault on the two deceased and 
Dasain Singh and yet they 
deliberately suppressed the injuries 
on the person of the accused, this is 


a most important circumstance to 
discredit the entire prosecution case. 
It is well settled that fouler the 


crime, higher the proof, and hence 
in a murder case where one of the 
accused is proved to have sustained 
injuries in the course of the same 
occurrence, the non-explanation of 
such injuries by the prosecution is a 
manifest defect in the prosecution 
case and shows that the origin and 
genesis of the occurrence had been 
deliberately suppressed which , leads 
to the irresistible conclusion that the 
prosecution has not come out with a 
true version of the occurrence. This 
matter was argued before the High 
Court and we are constrained to ob- 
serve that the learned Judges with- 
out appreciating the ratio of this 
Court in Mohar Rai v. State of 
Bihar, (1968) 3 SCR 525 = (AIR 1968 
SC 1281) tried to brush it aside on 
most untenable grounds, The ques- 
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tion whether the Investigating Offi- 
cer was informed about the injuries 


is wholly irrelevant to the issue, 
particularly when the very Doctor 
who examined.one of the deceased 


and the prosecution witnesses is the 
person who examined the appellant 
Dasrath Singh also. In the case re- 
ferred to above, this Court clearly 
observed as follows: 

“The trial Court as well as the 
High Court wholly ignoréd the signi- 
ficance of the injuries found on the 
appellants. Mohar’ Rai had sustained 
as many as-13 injuries and Bharath 
Rai 14. We get it from the evidence 
of P, W. 15 that he noticed injuries 
on the person of Mohar Rai when 
he was produced before him imme- 


diately after the occurrence. There- 
fore the version of the appellants 
that they sustained injuries at the 


time of the occurrence is highly pro- 
babilised. Under these circumstan- 
ces the prosecution had.a duty to 
explain those injuries, ............... In 
our judgment the failure of the pro- 
secution to offer any explanation in 
that regard shows. that evidence of 
the prosecution witnesses relating to 


the incident is not true or at any 
rate not wholly true.- Further those 
injuries probabilise the -plea taken, 


by the appellants.” 

This Court clearly pointed out that 
where the prosecution fails to ex- 
plain the injuries on the. accused, 
two results follow: (1) that the evi- 
dence of the prosecution witnesses is 
untrue; and (2) that the injuries pro- 
babilise the plea taken by the appel- 
lants. The High Court in the pre- 
sent case has not correctly applied 
the principles laid down by this Court 
in the decision referred to above. In 
some of the recent cases, the same 
principle was laid down, In Puran 
Singh v. The State of Punjab, Crimi- 
nal Appeal No. 266 of 1971 decided 
on April 25, 1975 = (reported in AIR 
1975 SC 1674) which was also a mur- 
der case. this Court. while following 
an earlier case, observed as follows: 


“In State of Gujarat v, Bai 
Fatima (Criminal Appeal No. 67 of 
1971 decided on March 19, 1975) = 
(reported in AIR 1975 SC 1478) one 
of us (Untwalia, J.,) speaking for the 
Court, observed as follows: 

“In a situation like this when the 


prosecution fails to explain the in- 
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_ ed the injuries on the 


‘the occurrence 
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juries on the person of an accused, 
depending on the facts of each case, 
any of the three results may follow: 

(1) That the accused had inflict- 
members of 
the prosecution party in exercise of 
the right of self defence. 

(2) It makes the prosecution ver- 
sion of the occurrence doubtful and 
the charge against the accused cannot 
be held to have been proved beyond 
reasonable doubt. . 

(3) It does not affect the prose- 
cution case at all. 

The facts of the present case clearly 
fall within the four corners of ei- 
ther of the first two principles laid 
down by this judgment. In the ins- 
tant case, either the accused were 
fully justified in causing the death of 
the deceased and were protected by 
the right of private defence or that 
if the prosecution does not explain 
the injuries on the person of, the de- 
ceased the entire prosecution case is 
doubtful and the genesis of the oc- 
currence is shrouded in deep mystery, 
which is sufficient to ‘demolish ‘the 
entire prosecution case.” 

It seems to us that in a murder case, 
the non-explanation of the injuries 
sustained by the accused at about 
the time of the occurrence or in the 
course of altercation is a very im- 
portant cifcumstance frcm which the 
Court can draw the following infer- 
ences: ‘ 

(1) That the prosecution has sup- 
pressed the genesis and the origin of 
and has .thus not 
presented the true version; 


(2) that the witnesses who have 
denied the presence of the injuries 
on the person of the accused are ly-' 
ing on a most material point and 
therefore their evidence is unreli- 
able; 

(3) that in case there is a defence 


version which explains ` the. injuries 
on the person of the accused it is 
rendered probable so as to throw 


doubt: on the - prosecution . case, 

The omission on the part of the pro- 
secution to explain the injuries on 
the person of the accused assumes 
much greater importance where the 
evidence consists of interested or in- 
imical witnesses or where the de- 
fence gives a version- which competes 
in probability with that of the pro- 


2270 S.C, [Prs. 11-14] Lakshmi. Singh 


secution one. In the instant 
when it is held, as it must ‘be, 
the appellant Dasrath Singh received 
serious injuries which have not been 
explained by the prosecution, then it 
will be difficult for the Court to 
rely on the evidence of P. Ws. 1 to 4 
and 6. more particularly, when some 
of these witnesses have lied by stat- 
ing that they did not see any inju- 
ries on the person of the accused. 
Thus neither the Sessions Judge nor 
the High Court appears to have 
given due consideration to this im- 
portant lacuna or infirmity appearing 
in the prosecution case. We must 
hasten, to add that as held -by this 
Court in State of Gujarat v. Bai 
Fatima, Criminal Appeal No. 67 of 
1971 decided on March 19, 1975 = 
(Reported in AIR 1975 SC- 1478) 
there may be cases where the non- 
explanation of the injuries by the 
prosecution may not affect the pro- 
secution’ case. This principle would 
obviously apply to cases. where the 
injuries sustained by the accused are 
minor and superficial or where the 
evidence is so clear and. cogent, -so 
independent and disinterested, so 
probable, consistent and credit- 
worthy, that it far outweighs the ef- 
fect of the omission on the part of 
the prosecution to explain the inju- 
ries, The present, however, is cer- 
tainly not such a case, and the High 
Court was, therefore, in error in 
brushing aside this serious infirmity 
in the prosecution case on unconvinc- 
ing premises, 


12, On the other hand. it is 
the definite case of Dasrath Singh 
that the prosecution party had enter- 
ed the plantain orchards of Ramsagar 
Singh and Dasrath Singh and were 
trying to pluck plantain leaves and 
plants on which he protested and was 
assaulted and 
ceased too were. assaulted in self-de- 
fence. As the appellant Dasrath 
Singh had a grievous injury. it can- 
not be said that the accused had no 
right of private defence. The fact 
that the Investigating Officer P, W. 
10 found 100 plantain trees in the 
Orchard of Dasrath Singh and fur- 
ther found that leaves of the plan- 
tain plants had been cut out of the 6 
plants of the western side and 4 
plants of the eastern side probabili- 
= ses the defence version, Even the 


case, 
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-that 


consequently the de- 


ALIR. 


prosecution witnesses have not dis- 
puted that the appellants had their 
orchard of plantains, because P. W. 1 
Ramji Singh has tacitly admitted 
that the northern plantain groves be- 
longed to Dasrath Singh and Ram- 
sagar Singh. 


13. .To add to this another im- 
portant circumstance is the omission 
on the part of the prosecution to 
send the bloodstained earth found: 
at the place of occurrence for chemi- 
cal examination which -could have 
fixed the situs of the assault. In 
almost all criminal cases, the blood- 
Stained earth found from the place 
of occurrence is invariably sent to 
the Chemical Examiner and his re- 
port. along with the earth is produc- 
ed in the Court, and yet this is one 
exceptional case where this procedure 
was departed from for reasons best 
known to. the prosecution, This also, 
therefore, shows that the defence 
version may be true. It is well set- 
tled that it is not necessary for the 
defence to prove its case with the 
same rigour as the prosecution is re- 
quired to prove its case, and it is 
sufficient if the defence succeeds in 
throwing a reasonable doubt .on the 
prosecution case which is sufficient 
to enable the Court toe reject the 
prosecution version. 


14. There is yet another im- 
portant circumstance which complete- 
ly falsifies the evidence of the eye- 
witnesses, All the eye-witnesses 
have consistently deposed that after 
the deceased Chulhai Singh was as- 
saulted by Lakshmi Singh and fell 
down, the appellants Chhathu Singh 
and Ramprasad Sah assaulted him 
with lathis. Yet the medical evidence 
of Dr. Ramadhar Singh shows that 
there was only one solitary injury 
on the person of the deceased Chul- 
hai Singh and that was on the abdo- 
men. No .other injury of any kind 
was found by the Doctor on any 
part .of the body of Chulhai Singh. 
The absence of lathi injuries on the 
person of Chulhai Singh completely 
falsifies the evidence of the eye-wit- 
nesses on a most material point. Mr. 
U, P. Singh appearing for the State 
tried to explain away this important 
lacuna on the ground that the in- 
quest. report shows that there were 


.some sort of injuries on the back of 
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the body of the. deceased Chulhai 
Singh -which may. have ` disappeared 
by the time the Doctor ‘examined 
the deceased Chulhai Singh. We’ are, 
however, unable to agree with this 
somewhat far-fetched explanation. It 
was for the prosecution to corrobo- 
rate the evidence of the .eye-witnes- 
ses through expert evidence of the 
Doctor, and if no lathi injuries were 
found it was affirmatively for the 
prosecution to give reasons for -the 
same.“ No question was, however, 
put to the Doctor in re-examination 
that if the deceased had received 
lathi blows the injuries could have 
disappeared, by the time the Doctor 
examined the deceased, Moreover, 
the inquest report also does not show 
any ‘particular physical injury on the 
person of Chulhai Singh but merely 
mentions a swollen injury on the 
back which may be due to the fact 
that the deceased Chulhai Singh fell 
down after receiving the bhala blow. 
The Sub-Inspector was not an ex- 
_pert on the subject and his observa- 
tion in the inquest report is abso- 
lutely valueless. Thus in short, so 
far as the deceased Chulhai Singh is 
concerned, the ocular. evidence is to- 
tally inconsistent with the medical 
evidence with respect to the assault 
by Chhathu Singh and Ramprasad 
Sah, If this matter is false, there is 
no guarantee that the other assault 
deposed to by the eye-witnesses was 
also not alse: 


15. i Similarly so. far as de- 
ceased Brahmdeo is concerned, the 
evidence of the witnesses shows that 
he had received 4 to 5 lathi blows at 
the hands: of his assailants, but the 
medical evidence of Dr. Jaiswal 
shows that he had one lacerated 
wound on the scalp, a swelling and 
- three scratches.’ In view of the ocu- 
lar evidence we. should have expect- 
ed many more lathi injuries on the 
person of the deceased Brahmdeo 
rather than just one swelling and a 
few scratches, apart from the lace- 
rated wound. Thus this is also a 
very important suspicious circum- 
stance which negatives the truth of 
the prosecution case, 


16. Finally we might stress, 
even atthe risk of repetition, that the 


genesis and the origin of the present 
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occurrence’ appears to` be shrouded 
in deep mystery. The dramatic man- 
ner in which; the assault is. said to 
have. started ‘and the appearance of 
the accused led by Jagdhari .Singh 
without any rhyme or reason. and 
their assault on persons against whom 
they had neither any concern or ani- 
mus introduces an element of inher- 
ent improbability in the ease. Ac- 
cording to the prosecution the main 
cause of the assault was the refu- 
sal of the deceased Chulhai Singh to 
demolish the Marwa which was con- 
structed on the occasion of the mar- 
riage of Jaiwanti a daughter of the 
son of Chulhai Singh. There is no 
evidence to show that there was bad 
blood between Ramsagar Singh and 
Dasrath Singh on the one hand and 
their cousins Chulhai Singh and Ram 
Asrey on the other. On the other 
hand the evidence shows that even 
after the partition both the groups 
of the family were living in differ- 
ent portions of the same house, the 
courtyard being common. P. W. 6 
Dasain Singh. clearly admits that at 
the time of fixing the Marwa he 
had no quarrel with Dasrath Singh 
or Ramsagar Singh, ie. about 3 days 
before the occurrence. If the rela- 
tions between the parties were so 
cordial only 3 days before the oc- 
currence, we fail to see how Dasrath 
Singh and Ramsagar Singh made a 
complete somersault and picked up 
a quarrel over the demolishing of. a 
Marwa when they knew full well, as 
P. W. 1 would have us believe, that 
it was customary that the Marwa 
remained in its original position un- 
til a period of 1'/2 months had elaps- 
ed, After’ all Dasrath - Singh and 
Ramsagar Singh also belonged to 
the same family.and were bound to 
respect the family custom. It is dif- 
ficult to believe that: even if Das- 
rath Singh and . Ramsagar . Singh 
would raise any objection, they 
would do so.on the: day .on which 
Chauthari ceremony. of. the marriage 
of Jaiwanti was held. It also -` sur- 
passes our!:comprehension that : even 
if a petty: objection was raised, it 
would culminate.in the murder. of 
two close’ relations by the accused 
Dasrath ‘Singh and Ramsagar Singh 
with the aid of the other appellants. 
So: far as the five appellants, name- 


ly;' Jagdhari Singh,’ Jagdish. Singh, 
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Lakshmi Singh, Ramprasad Sah and 
Chhathu Singh are concerned, they 
had neither any animus against the 
‘prosecution party nor any friend- 
ship with the accused Dasrath Singh 
and Ramsagar Singh and it is im- 
possible to believe that these five 
persons would join hands with Das- 
rath Singh and Ramsagar Singh in 
the nefarious plan to kill two per- 
sons without any provocation, without 
any earthly reason and without any 
pertinent occasion, On the other hand 
the preponderance of probabilities 
seems to indicate that these five ap- 


pellants had been falsely implicated ` 


by P. Ws. 1 to 4 who were their 
sworn enemies and who must have 
. made it a condition precedent for 
supporting the evidence of P. W. 6, 
if the five appellants are also brought 
in. In this view of the matter, the 
prosecution case itself becomes whol- 
ly improbable. Furthermore, if 
P. Ws, 1 to 4 and 6 could go to the 
extent of falsely implicating the five 
appellants headed by Jagdhari Singh 
without. their having participated in 
- the occurrence, then the entire fabric 
of the prosecution case would 
lapse, and the fundamental part of 
the prosecution case would have to 
be disbelieved, It was, however,. con- 
tended by the State that there was 
no reason to disbelieve the evidence 
with respect to Dasrath Singh and 
Ramsagar Singh, even if the other 
five appellants be acquitted. Where 
all the witnesses enter into a conspi- 
racy to implicate five innocent per- 
sons in a murder case, then the 
backbone of the prosecution is bro- 
ken, and it would be difficult for the 
Court to rely on such evidence to 
convict a single accused, particularly 
when the prosecution does not give 
any explanation for the grievous and 
other serious injuries on the person 
of Dasrath Singh. This `is a case 
where it is not possible to disengage 
the truth from falsehood, to sift the 
grain from the chaff. The truth and 
falsehood are so inextricably mixed 
together that it is difficult to sepa- 
rate them. Indeed if one tries to.do 
so, it will amount to reconstructing 
a new case for the prosecution which 
cannot be done in a criminal case. 


Thus in view of the in- 
_the serious 


17. 
herent improbabilitiés, 


col-. 
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omissions and infirmities, the. inte- 
rested or inimical nature of the evi- 
dence and other circumstances point- 
ed out by us, we are clearly of the 
opinion that the prosecution has 
miserably failed to prove the case 
against the appellants beyond rea- 
sonable doubt. Normally this Court 
does not interfere in an appeal by 
special leave with concurrent finding 
of fact, but this is one of these cases 
where the. judgment of the High 
Court is manifestly perverse’ and 
where the High Court has not con- 
Sidered important circumstances 
which completely demolish the pro- 
secution case. In fact the High Court 
has hardly made any real attempt to 
analyse or discuss the evidence and 
has merely affirmed the finding of 
the Sessions Judge by narrating the 
evidence relied upon by it, We have 
already pointed out that on one of 
the Most important points arising in 
a criminal trial, namely, the non-ex- 
Planation of the injuries on the per- 
son of the accused by the  prosecu- 
tion, the High Court has not only 
committed an error of fact but an 
error of law by showing a lack of 
proper appreciation of the principles 


decided by this Court. For these 
reasons, therefore, ` we think 
there are special circumstances in 


the present case which have compel- 
led us to interfere in this appeal by 
special leave. S 


; 18. The appeals are accord- 
ingly allowed, the convictions and 
sentences ‘passed on the appellants are 
set aside and all the appellants are 
acquitted of the charges framed 
against them. The  appellan are 
directed to be set at liberty forth- 
with. 


Appeals allowed. 
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P. N. BHAGWATI AND S. 
MURTAZA FAZL ALI, JJ. 


Criminal Appeal No. 251 of 1971: 


Baljit Singh and another, Ap- 
pellants v. State of Uttar Pradesh, 
Respondents. 

Criminal Appeals Nos. 273 and 
274 ‘of 1971: 

Hari Chand and others etc., Ap- 
pellants v, State of Uttar Pradesh, 
Respondents. 

Criminal Appeals Nos, 251, 273 


and 274 of 1971, D/- 6-9-1976. 

(A) Criminal P. C. (1898), S. 423 
(1) (a) — Appeal against acquittal — 
Power of High Court to reverse 
order and convict the accused 
Exercise of, held justified, 


Where the Sessions Judge by 
misreading the evidence acquitted 
two of the accused in spite of the 
clear evidence of some of the prose- 
cution witnesses that they had taken 
part in assaulting the deceased and 
the reasons given by the Sessions 
Judge were not only wrong on a 
point of law but also wrong on a 
point of fact, the High Court would 
be justified in correcting the error by 
reversing the acquittal and finding 
the accused guilty. (Para 5) 


(B) Evidence Act (1872), S. 114 
illus, (g) — Non-production of docu- 
ments — Copies of Khasra and Kha- 
tauni conclusively showing who was 
in actual cultivating possession of 
land in dispute — Investigating Of- 
ficer who was in possession of these 
documents not producing them to 
prove alleged possession of deceased 
at the trial — Adverse inference that 
the land was not in cultivating pos- 


session of deceased can be drawn 
against prosecution. (Para 10) 
(C) Penal Code (1860), Ss. 97, 


147, 149, 300 Excep. 2, 302, 304 Part 
I — Accused party in possession of 
disputed land — Complainant’s party 
armed with sticks trying to dispos- 
sess them — Right of private de- 
fence of person and property — Ac- 


*(Criminal Appeal No. 1254 of 1967 
connected with Criminal Appeal No. 
510 of 1967, D/- 21-10-1970—(All.)). 
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eused party causing death of one of 
complainant’s party by exceeding its 
right — Conviction of accused under 
Sections 147, 323/149 set aside and 
their conviction under S. 302/149 al- 
Fa to one under Seciton 304 Part 
I/34. : 


The accused party was proved to 
be in actual possession of the dis- 
puted land after its purchase and 
were sought to be dispossessed by 
the complainants party who tres- 
passed on the land armed with lathis. 
Faced with this situation the accus- 
ed party tried to defend their per- 
son as well as property and in do- 
ing so some of them received inju- 
ries from the persons from com- 
plainant’s party. The accused had 
also assaulted the deceased causing 
him as many as 72 injuries resulting 
in his- death. The conviction of the 
accused under Section 302/149 and 
also under Ss. 147 and 323/149 was 
confirmed by the High Court in ap- 
peal, On appeal by special leave 


Held that (1) the accused who 
had certainly a right of private de- 
fence of person and property had 
grossly exceeded that right and, 
therefore, their case fell within Excep- 
tion 2 to Section 300, I.P.C. and as 
such they could not be held guilty 
under Section 302, (Para 18) 


(ii) that in view of the finding 
that the accused appellants exceeded 
their right of private defence, the 
common object with which they 
were charged fails and their convic- 
tion under Section 147/149, I. P. C. 
cannot be sustained, The fact, how- 
ever, remained that as the appellants 
made a combined assault on the de- 
ceased inflicting a large number of 
injuries on the deceased, they must 
be deemed to have a common inten- 
tion to. assault the deceased by caus- 
ing such bodily injuries which were 
likely to result in his death. The 
common intention, as it is obvious de- 
veloped at the spot when the de- 
ceased was assaulted by the appel- 
lants. In those circumstances, 
therefore, the appellants were liable 
to be convicted under Section 304 
Part one read with Section 34 of the 
Penal Code. (Para 19) 

(iii) That the conviction of ap- 
pellants. under Sections 147. and 323/ 
149, I. P. C. are set aside and their 
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conviction under Section 302/149 is 
altered to one under Section 304 Part 
I read with Section 34, I. P, C. and 
they are sentenced | to 7 years R.I. 
(Para 20) 


M/s, P. N. Tiwari and B. P. 


Parthasarthi, Advocates for Ap- 
pellant in all the Appeals; Mr. D, P. 
Uniyal: Sr, Advocate and O. P. Rana, 
Advocate, for Respondent in all the 
Appeals. 


The Judgment of the Court ` was 
delivered by . 


FAZL ALI, J.— Criminal Ap- 
peal No. 251 of 1971 and Criminal 
Appeals Nos, 273. and 274 of 1971 
arise out of the same trial and a 
common judgment given by the trial 
Court and the High Court. Criminal 
Appeal No. 251 of 1971 filed by Bal- 
jit and Sunehra appellants is an ap- 
peal under Section 2A of the Sup- 


reme Court . (Enlargement of Crimi- 
nal Appellate Jurisdiction) Act, 1970 
against the judgment of the High 


Court dated October .21, 1970 which 
on reversing.the order of acquittal 
passed by the Sessions Judge con- 
victed the appellants under. S. 302/ 
149, LP.C..and sentenced them to ini- 
prisonment for life. The - appellants 
were also convicted under Sections 
147 and ` 323/149, I, P. C. and sen- 
tenced to six months and one month 
rigorous imprisonment. respectively. 
Criminal Appeals Nos, 273 and 274 of 
1971 are appeals by special leave 
against the ‘same judgment affirming 
. the convictions of the appellants 
Sumer Chand, Hari. Chand, Ranjeet, 
Murli, Sarjeet; Prakash and Seeta 
Ram under Section 302/149, I. P.. C. 
sentencing them to imprisonment for 
life and under Sections 147 and :323/ 
149, I. P, C.-to six months and one 
month rigorous imprisonment -respec- 
tively, . As the. correctness - of the 
judgment of the High : Court is in 
question in: both. the sets of. appeals 
we have been taken’ through the en- 
tire evidence ,— oral and documen- 
tary — in order to find: out.. if the 
Let eaa of: the . ‘High Court can’ be 
sustained. pie ù f 


ae, The unfortunate _ occur- 
ike "which itesulted ‘in’ the death of 
Sher Singh is the result of ' chronic 
land dispute “between the- ‘parties for 
which the: complainant’ party is en- 
tirely to’ blame. The‘*' dispute arose 
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with respect to Chak No, 74 com- 
prising 11 bighas which had been al- 
lotted to C. W. 2 Kartar Singh dur- 
ing the consolidation of holdings pro- 
ceedings, In fact Dharam Singh the 
original owner of the entire proper- 
ties divided his properties into three 
Khatas`— one in favour of Kartar 
Singh C. W. 2, the other in favour of 
Sher Singh the deceased and the 
third was kept by him for himself. 
Kartar Singh who ` was the eldest 
Son appears to be a person of a reli- 
gious bent of mind and had’ become 
a Sadhu and was. mostly absent 
from the village in connection. with . 
the Pathshallas. and other institu- 
tions established by him. The evi- 
dence, however, shows that despite 
the absence of Kartar Singh he kept 
himself informed regarding cultiva- 
tion of the land which, according to 
Kartar Singh, was done by  battai- 


- dars and sometimes even by his bro- 


ther Sher Singh. Before the occur- 
rence, the. relations between Kartar 
Singh ‘and his brothers Sher Singh 
and Jabbar. Singh appear to have 
been quite cordial, In fact the evi- 
dence shows that only 20 days be- 
fore the occurrence Kartar Singh had 
come to village and had stayed with 
his brother Sher Singh in order to 
solve a domestic dispute. The trouble, 
however, seems to have started when 
Kartar Singh decided to sell his land 
in Chak No, 74: ‘to the appellant 
Sumer Chand Kahar. We might men- 
tion here that all the other appellants 
are close relations of Sumer Chand 
Kahar being members of his family. 
On March 22, 1966 Kartar Singh exe- 
cuted a registered sale deed of the 
lands’ comprising Chak No. 74 in fa- 
vour of Sumer Chand Kehar-and de- 
livered possession to the vendee in 
his presence. The prosecution case, 
however, is that as the vendee was 
not able to take ‘possession 
lands which.were .being cultivated by 
Sher ‘Singh | ‘and Jabbar Singh; the 
appellants came variously armed on 
July 2, 1966 in order to dispossess 


Sher: Singh and Jabbar Singh and to 


uproot. the.. Chari crop which:, had 
been grown by., them.. The prosecu- 
tion case is that the party of the ac- 
cused entered the field’ /-with - their 
ploughs’ and ‘bullocks and ` started 
ploughing down’ the crops, ` When 
Sher Singh came tó know about it he 
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reached the spot and protested to 
the accused against their highhanded 
act which resulted in an altercation 
in the course of which the deceased 
was assaulted by the appellants and 
sustained as many as 72 injuries. On 
hearing the alarm P. W. 2 Ghan- 
shyam the son of the deceased and 
Jabbar Singh his brother rushed to 
the spot armed with lathis, but they 
were also beaten away. These two 
witnesses left on a cycle and lodged 
the First Information: Report at po- 
lice station Titavi at 9 A.M. The In- 
vestigating Officer P. W. 19 visited 
the spot soon thereafter, prepared an 
inquest report and after the usual in- 
vestigation submitted charge-sheet 
against all the accused on the basis 
of which the present trial started 
against the accused resulting in their 
conviction, The Sessions Judge, how- 
ever, while convicting the other ap- 
pellants acquitted Kripa, Baljit and 
Sunehra mainly on the ground that 
the prosecution evidence did not 
show that these three appellants had 
committed any overt act against the 
deceased. The appellants who were 
convicted by the Sessions Judge 
went up in appealtothe High Court 
and the State filed an appeal to the 
High Court against the order of the 
Sessions Judge acquitting Kripa, 
Baljit and Sunehra, The High Court 
dismissed the appeal of the appel- 
lants Hari Chand and others and af- 
firmed their convictions and senten- 
ces and allowed the appeal of the 
State by convicting Baljit-and. Sune- 
hra as indicated above but maintain- 
ed the acquittal of Kripa. 


3. The defence was that the 
accused Sumer Chand had been put 
in possession of the land in dispute 
and he .was ploughing the land with 
his bullocks and had actually grown 
Chari crop. It was further contend- 
ed by the defence that some -of the 
accused were undoubtedly present at 
the spot and that Chari crop had not 
been uprooted, and the appellants 
having taken a sale deed from Kar- 
tar Singh and having been given 
possession of the land in dispute 
were ploughing the vacant portion of 
the land as it was the ploughing sea- 
son, The prosecution party wanted 
to forcibly dispossess the . appellants 
which resulted in a mutual alterca- 
tion in the course of’ which the de- 
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ceased received the injuries. Some 
of the- other accused contended that 
they. were not present at the spot at 
all. In view of the arguments . ‘ad- 
vanced before us by the learned 
counsel for the parties, the case lies 
within a very narrow compass and 
it 1s not necessary for us to exa- 
mine the defence case put forward 
by some of the appellants that they 
were not present. The sole question 
to be determined is as to who was 
in possession of the land in Chak No. 
74 and who started the assault. 


_4 7 Before, however, taking up 
this point, we would like to take up 
the appeal of Baljit and Sunehra 
who had been acquitted by the Ses- 
sions Judge but convicted by the 
High Court. The only ground given 
by the learned Sessions Judge for 
acquitting these two accused was 
that the evidence did not clearly in- 
dicate that these appellants caused 
any injuries to the deceased. In this 
connection, the trial Court observed 
as follows: 


“It will be noticed that the 
names of Baljit and Sunehra and in- 
cidentally Kripa have. not come for 
specific mention by any of the above 
three witnesses who had occasion 
during their evidence to assign cer- 
tain specific acts to individual ac- 
cused. This may be a weak basis for 
differentiating the cases of Baljit, 
Sunehra and Kripa but Ifeelthat this 
tilts the scales in a small way to en- 
title these accused individually to a 
benefit of doubt regarding their per- 
sonal participation in the fight. I 
must add though that it is only a 
benefit of doubt and not a finding of 
falsity of the prosecution case with 
regard to any of these accused.” 


The High Court rightly pointed out 
that the reasons given by the learn- 
ed Sessions Judge were wrong and 
based on serious error of record, The 
finding of the learned Sessions Judge 
that no specific parts were assigned 
to the two appellants was based on 
an error of record, because, accord- 


ing to the evidence of the eye-wit- 
nesses produced by the prosecution, 
it was clearly alleged that both 


these appellants, along with Kripa, 
had undoubtedly: taken part in the 
assault on the deceased. Three wit- 
nesses to which reference has been 
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made by the Sessions Judge are P. W. 
2 Ghanshyam, P. W. 9 Jai Singh and 
C. W. 1 Khazan. P., W. 2 Ghanshyam 
clearly stated thus: 


“When we reached the spot, we 
saw that Sarjit, Ranjit, Baljit, Murli, 
Sumer Chand, Hari Chand, Prakash, 
Sita Ram, Kripa and Sunehra were 


assaulting my father in the chari 
field with lathis.” 
In cross-examination also the wit- 


ness has stuck to his statement that 
all the accused had assaulted the de- 
ceased, some of whom being ahead 
and others being behind them. So far 
as the assault on his father was con- 
cerned, the witness has consistently 
deposed that all the accused partici- 
pated in the assault. 

5. Similarly P. W. 9 
Singh another eye-witness 
thus: 

“Kripa, Sumer Chand, 
Prakash, Sita Ram, Ranjit, Murli, 
Sarjit, Baljit and Sunehra accused 
assaulted Sher Singh with lathis.” 
The statement of C. W. 1 Khazan is 
also to the same effect. He stated 
thus: 

“I was at my Chak on the day 
of occurrence. Sher Singh raised an 
alarm. I had also gone there. Sumer 
Chand, Ranjit. Hari Chand, Murli, 
Prakash, Sitaram, Baljit, Sunehra, 
Sarjeet and Kripa accused assaulted 
Sher Singh with lathis.” 

Thus it would appear that the three 
witnesses referred to by the learned 
Sessions Judge had clearly and cate- 
gorically stated that Baljit, Sunehra 
and Kripa, just like the other appel- 
lants, did participate in the assault 
on the deceased; We are unable to 


Jai 
stated 


Hariya; 


agree with the learned Sessions 
Judge that the statements of these 
witnesses on this point suffer from 


any vagueness or uncertainty. As re- 
gards Kripa, the High Court and the 
Sessions Judge gave good reasons for 
acquitting him. because he had seri- 
ous enmity with the complainant and 
he appears to have been falsely im- 
plicated due to that enmity. So far 
as Sunehra and Baljit are concerned, 
the reasons given by the learned 
Sessions Judge are not only wrong 
on a point of law but also wrong on 
a point of fact. The Sessions Judge 
was in error in acquitting these two 
accused by misreading the clear evi- 
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dence of P. Ws, 2 and 9 and C.W. 1 
as indicated above, This is not at 
all a case where the High Court has 
taken a view different from that of 
the Sessions Judge or where two 
views were reasonably possible, but 
this is a case where the view of the 
Sessions Judge was both factually and 
legally erroneous and the High 
Court has corrected that error by re- 
versing the acquittal of these two 
appellants, This, therefore, disposes 
of the finding of the High Court re- 
garding the acquittal of Baljit and 
Sunehra with which we fully agree 
and hold that the acquittal of these 
two appellants by the Sessions 
Judge was rightly set aside by the 
High Court. 


6. We have been . taken 
through the entire evidence and the 
circumstances of the case and we 
have now to determine whether the 
prosecution has proved its case 
against all the accused beyond rea- 
sonable doubt. While there cannot 
be the slightest doubt that the de- 
ceased had been severely beaten up 
by the appellants and had sustained 
as many as 72 injuries as proved by 
the eye-witnesses who have been 
examined by both the Courts below 
and some of whom are independent 
witnesses also, yet the main question 
to be determined in this case, is 
under what circumstances the deceas- 
ed was given the beating? In fact 
the assault on the deceased has been 
proved by P.W.2 Ghanshyam, P.W.8 
Dhan Singh, P. W., 9 Jai Singh, P. W. 
16 Ram Singh, P. W. 18 Jabbar Singh 
and C. W. 1 Khazan Singh, After 
perusing their evidence on the ques- 
tion of assault we are satisfied that 
they have spoken subtantial truth 
and there was absolutely no reason 
to distrust their evidence, particular- 
ly when the F.I.R. was lodged with- 
in an hour and a half of the occur- 
rence, All these witnesses have been 
subjected to a very searching cross- 
examination, but nothing of impor- 
tance has been elicited so far as the 
assault on the deceased is concerned, 
though the evidence of these wit- 
nesses throws a good deal of light on 
the circumstances under which the 
deceased was assaulted. 

7. We, therefore, proceed to 
discuss the evidence with respect to 
the origin and genesis of the occur- 
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rence, In this connection the most 
important question to be determin- 
ed is the question of possession. 


Here also the matter lies within a 
very narrow compass, because the 
title of C. W., 2 Kartar Singh in res- 
pect of the land in question is not 
disputed. It is also not disputed by 
the prosecution that Chak No. 74 
was allotted specifically to Kartar 
Singh who was given possession 
thereof. The case of the prosecution, 
however, was that as Kartar Singh 
was an absentee landlord, the land 
in question was being looked after by 
Sher Singh and Jabbar Singh who 
used to cultivate the same and give 
„the share of Kartar Singh to him. 
The dispute between the parties be- 
came acute only when Kartar Singh 
executed a sale deed in favour of 
Sumer Chand Kahar which was seri- 
ously resented by Sher Singh and 
Jabbar Singh. Thus the limited ques- 
tion is whether the appellant Sumer 
Chand Kahar had been given actual 
possession of the land by Kartar 
Singh after the sale deed was exe- 
cuted in his favour. A complete 
consideration of the circumstances of 
the case clearly reveals that the pro- 
secution is not correct in contending 
that Sher Singh continued to be in 
possession of the land in dispute 
even after the sale-deed, The circum- 
stances which:we shall deal here- 
after would tend to show that the 


appellants were undoubtedly in pos- - 


session of the land and it was Sher 
Singh and his family who wanted to 
dispossess them forcibly. Before tak- 
ing up the evidence on this point, it 
may be necessary to refer to one 
important factor which merits seri- 
ous consideration in this case. The ap- 
pellants are Kahars who are admit- 
tedly a socially and educationally 
backward class and are in a hope- 
less minority in the village. Accord- 
ing to the evidence, while the com- 
plainants’ party who are Rajputs 
consist of 18 to 19 families, the 
Kahars constitute only 8 to 9 fami- 
lies in the village. Coming back to 
the question of possession we would 
like to take the evidence of C. W. 2 
Kartar Singh who appears to be the 
most competent witness to depose 


regarding the actual possession of 
the land. It may be necessary to 
Singh’s evi- 


reiterate that Kartar 
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dence is very material, because ne 
happens to be the own brother of 


the deceased and there does not ap- 
pear to be any reason why he would 
take sides with the appellants and 
shield the murderers of his own 
brother. Kartar Singh has catego- 
rically stated that he was allotted a 


Chak under the consolidation pro- 
ceedings consisting of 11 bighas of 
farm land. He further stated the 


land was in his possession and culti- 
vation and he used to get it cultivat- 
ed through labourers or  Battaidars. 
He emphatically denied the allegation 


of the prosecution that Sher Singh 
and Jabbar Singh cultivated his 
land: He further stated that after 


execution of the sale deed he himself 
delivered possession of the land to 
the appellant Sumer Chand and in 
this connection he stated as follows: 


“After the execution of the sale- 
deed I delivered possession to Sumer 
Chand on the 24th of March, At 
that time unripe Barsin crop was 
standing in 3 or 4 Bighas Kham of 
land, Barley in somewhat less than 
a Bigha and Sugarcane ratoons 
which had grown a.little in about 3 
bighas of land. I had got this Sugar- 
cane cut before the execution of the 


sale deed, I had kept barley for 
my own use and had cut it after 
24th March.” 


The evidence extracted clearly shows 
that the witness is fully conscious of 
the nature of the land possessed by 
him, the crops grown thereon and 
the portions vended to the appellant 
Sumer Chand Kahar. The witness 
makes a categorical statement that 
he got the land ploughed by the 
vendee and that the Kahars who are 
commonly known as Dhimars had 
done the levelling of the field for 
sowing Chari crop in his presence, 
though the crop was not sown in 
his presence. He, however, states 
that even the Chari crop had been 
sown and was in possession of the 
Dhimars. According to him, consoli- 
dation of holdings took place some 
time in the year.1961 and he got 
possession of the Chak as far back 
as 1963 his old Khasra.No. being 45. 
He, however, admitted that Sher 
Singh or Jabbar Singh used to pay 
rent on his behalf whenever he was 
out of station and they had been 
authorised by him to obtain receipt 
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on his behalf, The evidence of this 
witness which has not been properly 
considered by any of the Courts be- 
low clearly shows the circumstances 
under which the occurrence must 
have taken place. Kartar Singh 
must be regarded as an independent 
witness and as there is nothing to 
show that his relations with the de- 
ceased were strained there was no 
reason for him to depose falsely in 
order to help the accused. Moreover 
what Kartar Singh has said is. sub- 
stantially supported even by the: pro- 
secution witnesses. For . instance, 
P. W. 2 Ghanshyam clearly admits at 
page 11 of Paper Book No. 1 that 
the Chaks relating to the land .in 
question: stood recorded in the name 
of Kartar Singh and his father and 
were made separate in the course of 
Chakbandi: He further admits that 
at the spot, the cultivation of all the 
three Chaks was carried on by his 
father and his uncle ie. Jabbar 
Singh. The witness admits in clear 
terms that Chak No. 74 was allotted 
to Kartar Singh and ‘was in his cul- 
tivating possession. The mere fact 
that Kartar Singh may have permit- 
ted Sher Singh or Jabbar Singh to 
realise the rent-or to cultivate the 
‘land in his absence does not show 
that he had discontinued actual pos- 
session, 


8 Similarly P, W. 18 Jabbar 
Singh another brother of the deceas- 
ed who is said to have been in cul- 
tivating possession of the land ad- 
mits at page 58 of the Paper Book 
No. 1 that as a result of the conso- 
lidation proceedings separate Chaks 
were carved out and the fields were 
separated at the spot, The - witness 
further admitted as follows: 

“I or my brother did not raise 

any objection at the time the land 
was transferred in the name of Kar- 
tar Singh. No dispute arose between 
me and my brothers and Kartar 
Singh when it was transferred. The 
panchayat was called by Kartar 
Singh, He wanted to carry on cul- 
tivation separately.” 
He further admitted at page. 67 of 
the Paper Boek that the land was in 
the name of Kartar Singh and that 
his name was not recorded in any 
capacity against the land. He further 
admitted that the land revenue was 
also paid in the mame of Kai. 
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Singh and that the witness or his 
son never submitted any application 
in the consolidation-Department for 
being made Sirdars, Sirdars under 
the U, P. Tenancy Act are the per- 
sons who are in actual personal evl- 
tivation of the land, Thus the state- 
ment of Kartar Singh that he was 
in cultivating possession of the land 
before he sold it to the appellant 
Sumer Chand Kahar is substantially 
corroborated even by the evidence 
led by the prosecution as shown 
above. If, therefore, Kartar Singh 
was in physical possession of the 


-land he was undoubtedly in a posi- 


tion to deliver possession of it to 
the vendee Sumer Chand Kahar 
under the sale deed as Kartar Singh’ 
seems to have done, It is very likely 
that being the eldest son, the youn- 
ger brothers would not dare to re- 
sist his attempts to give possession 
of the land, because they knew full 
well that the land belonged to him 
and was in his possession. In these 
circumstances, therefore, the case of 
the defence that they had been hand- 
ed over possession of the land by 
Kartar Singh has a ring of truth 
and is supported by the evidence of 
Kartar Singh and the circumstances 
of the case. 


9. Furthermore, it appears 
that, immediately after the sale deed, 
when the vendee had applied for 
mutation, P. W. 18 Jabbar Singh 
had filed objections against the sale 
deed and the appellant Sumer Chand 
Kahar had filed an application 
under Section 107/177 of the Code 
of Criminal Procedure for taking ac- 
tion against Jabbar Singh who had 
threatened to kill the vendee if he 
tried to take possession of the pro- 
perty, This matter was referred for 
inquiry to Babu Ram D. W, 1 a 
Sub-Inspector of Police who has de- 
posed on oath that he went to the 
spot and submitted a report to- the 
effect that there was no apprehen- 
sion of breach of peace. The report, 
which is quoted at page 120 of the 
Paper Book No. 1, runs thus: 

“It is submitted that enquiry in 
respect of this application was made 
by me, the S. I, at the spot. The 
facts are that in gram Pilakhni Sumer 
Chand obtained sale deed from Kar- 
tar Singh in respect of Chak No, 74 


_ Measuring il bighas Kham, This 
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chak -stood recorded in the name of 
Kartar Singh. It was separate, Jabbar 
Singh and Sher Singh are own bro- 
thers of Kartar Singh, They felt it 
and wanted that this sale deed be 
cancelled, and that they should get 
the land, They have already filed an 
objection in the court. It is pending 
decision, Kartar Singh- delivered 
possession by gettingthesame plough- 
ed by Sumer Chand but the oppo- 
site party did not want it to be 
ploughed, Both the parties have been 
directed that they should not fight 
with each other and should seek le- 
gal remedy, At present there is no 
apprehension of breach of peace.” 

Babu Ram D. W. 1 is an indepen- 
dent witness and is not at all in any 
way interested in or connected with 
the appellants. In these circumstan- 
ces, therefore, there is no reason 
why he would give a false report, to 
his officers. It is true that the-com-- 
plainant had complained against him 
because of the adverse report but 
that by itself would not falsify his 
report, The report extracted -above 
fully corroborates the evidence of 
Kartar Singh that he had delivered 
possession by getting the land 
ploughed by Sumer Chand -although 
the prosecution party did not want 
the land to be ploughed, Babu Ram 
D. W. 1 had, however, directed both 
the parties not to fight. Thus the 
evidence of Kartar Singh is amply 
corroborated not only by the state- 
ments of some, of the prosecution 
witnesses and the circumstances of 
the case but also by the indepen- 
dent evidence of Babu Ram D, W. 1. 
It, is’ most surprising that neither the 
High. Court nor the Sessions Judge 
has even referred to the evidence of 
D. W. 1 which throws a flood of 
light on the. question of possession: 


10. - Lastly ieee is: one- more 
important circumstance which demo- 
lishes the case : of the prosecution 
that Sher Singh and Jabbar :Singh 
were in actual cultivation’ : of 
the land. P. W. 19 the. Investigating 
Officer has tacitly. admitted ..in ‘his 
evidence at page, 75 .of the Paper 
Book No. 1° that on ‘July’ 8, a eae ae 
obtained ° copies’ of Khasra. and. Kh 
tauni from ` Atma Ram“ Tepa. 
These two documents would conclu= 
sively show as to who was, in, ‘actual 
cultivating possession of the land ‘in 
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question; and yet even though the 
Investigating Officer had these docu- 
ments in his possession he did not 
choose -to file them. From this. fact, 
the only inference that the Court can 
draw was that if these documents 
had been produced they would have 
gone ‘against the prosecution and 
would have confirmed the stand of' 
Kartar Singh that the land was not 
in cultivating possession of Sher 
Singh or Jabbar Singh, but was in 
the cultivating possession of Kartar 
Singh, and after the sale deed in 
possession of the vendee. In this 
view of the matter we are satisfied 
that Kartar Singh has correctly de- 
posed when he says ‘that he had 
given: physical possession of the land 
to Sumer Chand Kahar. under the 
sale deed and had got the land 
ploughed by the accused, This being 
the position, it is difficult to accept 
the: sweeping statement of the inte- 
rested prosecution witnesses that the 
Chari crops were grown by the pro- 
secution party. If once itis held 
that the appellant Sumer Chand Ka- 
har had ‘taken physical possession of 





-the land in dispute, then the question 


of the prosecution -party growing 
Chari crops would not arise at all. 
There is no doubt that the Chari 
crops had been grown, but the same 
must have been grown by the ven- 
dee after taking possession of the 
land from Kartar Singh. None ‘of the 
two courts have tried to approach 
the case from this angle, or vision, 
concentrating on the question of pos- 
session, which, in our opinion, is a 
decisive factor in arriving at the 
truth of the matter in this case, 


11. Apart from this, there are 
a large number . of circumstances 
which show that it was the com- 
plainants’ _party which, wanted to 
forcibly dispossess . “the appellants 
from ‘the land after having filed ob- 
jections’ before the “Revenue’ authori- 
ties pia the sale deed. < 


“12: è Before: however, antag 
to the circumstances, we would like 
to analyse ‘the evidence regarding -the 
sowing ‘of the Chari .erops. We: have 
already referred to the ‘evidence «of 
C. W.'2 Kartar Singh who: has: cate- 
goricaálly` ‘stated: that:in his. presence ` 
levelling of the land was’ done": by 


` Sumer- Chand appellant . for -sowing 
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Chari Crops and the land was later 
ploughed by the purchaser. Sumer 
Chand in his statement under Sec- 
tion 313 of the Code of Criminal 
Procedure has stated in unmistak- 
able terms that he had got posses- 
sion of the land and had sown the 
Chari crops. The statement of the 
accused and that of Kartar Singh is 
corroborated by the report of Babu 
Ram D. W. 1 to which reference has 
been made earlier. All the prosecu- 
tion witnesses have clearly admitted 
that the accused persons had entered 
the land with ploughs and bullocks. 
According to the evidence there were 
two ploughs and four bullocks. It has 
also been admitted by the witnesses 
that a part of the land was vacant 
and it was the ploughing season. In 
these circumstances, therefore it is 
difficult to accept the case of the 
prosecution witnesses that the accus- 
ed had entered their own fields with 
ploughs and bullocks in order to up- 
root the Chari crops, which accord- 
ing to the evidence accepted by us 
was grown not by the complainants’ 
party but by the accused. The appel- 


lants must have gone to the Jand 
for the purpose of cultivating the 
vacant land and that is why they 


had taken their ploughs and bullocks. 
P. W. 16 Ram Singh at page 52 of 
the Paper Book No. 1 stated that 
four bighas of land were vacant. and 
similar is the evidence of P. W: 2 
Ghanshyam at page 13 of the Paper 
Book. 


13. Learned counsel for the 
State has placed great reliance cn 
the evidence of P. W. 19 the Sub- 
Inspector of Police at page 74 of the 
Paper Book No. 1, where he i 
that he had found 1'2 span high 
cheri lying uprooted and pressed dne 
to ploughing The witness has fur- 
ther stated that there were. marks 
of footprints in it like those . caused 
as a result of fighting. In the first 
place, the small portion of the Chari 
crop may have been uprooted be- 
cause there was mutual fight bè- 
tween both the parties for. quite 
some time and due to the trampling 
of the land chari crop might have 
got uprooted. It is. however, diffi- 
cult to believe the evidence of the 
‘Investigating Officer. because he cor- 
tradicts himself in the next 
when certain questions were put to 
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states. 


breeth. 
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him by the Court. At page 75 of the 
Paper Book, the witness states thus: 

“In the field marks were found 
showing that attempts had been 
made to remove the marks of blocd 
by levelling the earth, That day I 
did only this much work, and search- 
ed for the accused in that village 
and its neighbourhood, I spent the 
night at Pilakhani. Returning to the 
police station on the 4th and record- 
ed ‘the statement of Dharam Singh, 
father of the deceased. I recorded the 
statement of the Chaukidar of 
Marwa.” 


This statement would show that on 
the first day when he reached the 
village all that he found was that 


attempts were made to remove the 
marks of blood by levelling the 
earth and except this he did no 


other work at all. Indeed if this is 
true, then his statement in his exa- 
mination-in-chief that he found that 
1'2 span high Chari crop was lying 
uprooted is totally falsified, other- 
wise he would have mentioned this 
fact in his answer to the Court ques- 
tions also. 


14, - Another important cir- 
cumstance which falsifies the story of 
the uprooting of the Chari crop by 
tha appellants is the statement of 
C. W. 1 Khazan where he admits 
that Sher Singh did not tell him that 
the Kahars were upturning the 
Chari. In this connection the witness 
deposed as follows: 

“I saw the Kahars carrying 
ploughs. They had gone half an hour 
before the departure of Sher Singh. 
Sher Singh also did not 
speak to me and did not tell me that 
the Kahars were upturning the 
chari.” 


It is obvious that Khazan C. W, 1 is 
an independent witness and if the 
crop had been uprooted by the ap- 
pellants. Sher Singh would un- 
doubtedly have told this fact to this 
witness. This. therefore, completely 
knocks the bottom out of the story of’ 
the prosecution that the Chari crops 
had been uprooted. 


15.. On the other hand there 
are intrinsic circumstances to show 
that the prosecution party was bent 
on forcibly dispossessing the appel- 
lants from the land in dispute, and 
their previous conduct is a clear 
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pointer to this fact. 
soon after the sale deed the com- 
plainants’ party started threatening 
the appellants not to go to the land 
otherwise they would be killed. This 
led the appellant Sumer Chand to 
file an application under Section 
107/117 of the Code of Criminal Pro- 
cedure against the complainants 
which is Ext. Kha-13 and is men- 
tioned in the judgment of the trial 
Court at page 143 of the Paper Book 


No. I where the learned Judge ob- 
served thus: 
“Thirdly, we have on record a 


certified copy of an application dated 
11-4-66, Ext. Kha-13 made by Sumer 
‘Chand himself to the A.D.M. (J). 
This is directed against Sher Singh 
Jabar Singh and Ghanshyam and 
mentions that these persons were 
threatening him and declaring that 
he and his family members would be 
killed if they dared approach the 
land purchased by him.” 

This clearly shows the aggressive de- 
signs of the prosecution party. Fur- 
thermore, after the sale deed was 
executed, Sher Singh and Jabar 
Singh filed objections to the muta- 
tion proceedings initiated by the ven- 
dee. It is obvious that the land did 
not belong to Sher Singh or Jabar 
Singh but had fallen to the exclu- 
sive share of Kartar Singh. There 
was, therefore, no justification for 
filing any objection against the sale 
deed executed by Kartar Singh when 


the prosecution itself admits that 
Kartar Singh was the undoubted 
owner of Chak No. 74. P. W. 2 


Ghanshyam the son of the deceased 
at page 15 of the Paper Book No. I 
clearly admits that he did not want 
to part with the possession of the 
land and in this connection the wit- 
ness states thus: 


“The dispute between us and the 

Kahars was this that they wanted to 
take possession by force and we did 
not want to give it.” 
Similarly P. W. 18 Jabar Singh at 
page 61 of the Paper Book No. I 
states that they wanted to purchase 
the land and that they filed the ob- 
jection petition dated April 11, 1966. 
This witness further stated at page 
63 thus: 

"Sumer Chand had 
and Sher Singh at the 


asked me 
house of 
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Kripa either to deliver them posses- 
sion or they would take the same 
forcibly. We had told him that we 
would not deliver possession so long 
as the objection was pending.” 

Once it is found that the appellant 
Sumer Chand had taken possession of 
the land under the sale deed, it is 
obvious that Sher Singh and Jabar 
Singh resented the fact that the 
land had gone out of their possession 
and were bent on retaking it by 
means fair or foul. 


16. Finally, there is plenty of 
evidence to show that P, W. 2 
Ghanshyam and P. `W., 18 Jabar 
Singh reached the field armed with 
lathis and they also wielded lathis 
in order to assault the appellants. 
P. W. 9 Jai Singh at page 37 of the 
Paper Book No, I has stated that the 
“Kahars must have been hit with 
the lathis of Jabar Singh and Ghan- 
shyam.” At another place, namely at 


“page 34 of the Paper Book No, JI, 


the witness stated thus: 


“The accused persons made an 
attack on them as well. They plied (?) 
lathis. Ghanshyam was hit by it on 
his hand's while stopping the same.” 
P. W. 2 Ghanshyam the son cf the 
deceased candidly admitted thus: 


"I do not know how did Hari 
Chand receive the injuries. I and 
my uncle had plied lathis as I have 
stated above. I cannot 
tell as to who, out of them, were 
engaged in lathi fight with us and 
who were assaulting my father.” 

P. W., 18 Jabar Singh at page 59 of 
the Paper Book No. I admitted thus: 

“I and Ghanshyam advanced with 

lathis to save my brother, Out of 
them’ Hari Chand, Sumer Chand, ard 
one or two persons advanced to- 
wards us, and lathis were plied by 
both the sides.” 
C.W.1 Khazan at p. 70 of the Paper 
Bock No, I admitted that Jabbar 
Singh and Ghanshyam had en- 
tered the field and both of them had 
lathis. 

17. Thus the 
are established: © 

- (1) that the land in dispute be- 
longed to Kartar Singh who trans- 
ferred the same to the appellant 
Sumer Chand and delivered posses- 
sion of the land to him; 


following facts 
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(2) that after taking physical 
possession of the land, the appellants 
started cultivating the land and grew 
Chari crops; 


(3) that Sher Singh and Jabar = 


Singh had unequivocally expressed 
their anger and resentment at the 
appellants taking possession of the 
land and had gone to the extent of 
threatening them; 

(4) that the assault was not one- 
sided but was a mutual ‘Marpeet’ in 
which lathi blows were wielded by 
two of the prosecution witnesses, 
namely, P. W. 2 Ghanshyam and 
P. W. 18 Jabar Singh. and one of 
the accused Hari Chand was: admit- 
tedly injured: and 

(5) that the appellants whe were 
Kahars were socially and educational- 
ly backward class of people consti- 
tute a minority in the village. 


In these circumstances we find it 
extremely difficult to -believe that 
the appellants pitted against the 
mighty and powerful Rajput Zamin- 
dars of the village would have had, 
in the year 1966, courage and auda- 
city to launch such a, major offen- 
sive against’ the Zamindars with a 
view to dispossess them and go to 
the extent of brutally belabouring 
the deceased without any pretext or 
provocation. They could have mus- 
tered courage to assault the deceased 
only if they were, under the force 
of circumstances, compelled to de- 
fend their person and property, . Qn 
the other hand, the circumstances 
proved in. this case lead to the ines- 
capable conclusion that as it . was 
the ploughing season, the accused 
must have. gone to the field . for 
ploughing. the vacant portion of the 
land, and the complainants’ party 
which was bent on retaking. posses- 
sion must have entered the field and 
tried to take possession by force. 
Faced with this situation,. the appel- 
lants tried to defend ‘their possession 
and in doing so assaulted the deceas- 
ed and some of them received inju- 
ries at the hands of two of the pro- 
secution witnesses — Ghanshyam and 
Jabar Singh. This is what seems -to 
eae bene in the present case. 


“The serious question’ that 
ie eves: ig as to what is the na- 
ture of the offence that has been 
committed by’ the appellants in 
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“these circumstances? The accused 
have been proved to be in actual 
possession of the land and were 


sought to be dispossessed by the com- 
plainants’ party who trespassed on 
their land armed with lathis, The 
appellants, therefore, would un- 
doubtedly have a reasonable appre- 
hension of hurt being caused to 
them and were, therefore, entitled 
to defend their -person and propertv 
in exercise of their right of private 
defence.. A large number of injur- 
ries on the deceased. clearly show 
that the appellants had undoubtedly 
exceeded their right of Private de- 
fence. As many as 72 injuries were 
caused to the deceased, some of 
which are fractures on vital parts of 
the body of the deceased. The ap- 
Pellants, therefore. no doubt grossly 
exceeded their right of private de- 
fence, and their case is, therefore, 
completely taken out of the pur- 
view of Section 302, I. P. C. and 
ee aaa Exception 2 to Sec, 300, 


LP 

` 19. In view of our - finding 
that the appellants exceeded their 
right of private defence, the com- 


mon object with which they were 
charged fails and their conviction 
under Section 147/149, L P. C. can- 
not be sustained. The- fact, how- 
ever, remains that as the appellants 
made a combined assault on the de- 
ceased inflicting a large number of 
injuries on the deceased, they must 
be deemed to have a common inten- 
tion to assault the deceased by 
causing such bodily injuries which 
were likely to result in his death. 
The common intention, as it is ob- 
vious, developed at the spot :when 


. the deceased was ‘assaulted by the 


appellants. In these circumstances, 
therefore, the appellants.) are’ liable 
to be convicted under Section 304 
Part one of the Indian Penal: Code. 


20. For these reasons, there-, 
fore, we allow these appeals to this 
extent that the convictions and sen- 
tencés passed on the’ appellants 
under ‘Sections 147 and,‘ 323/149, 
I. P. C. are hereby set“ aside and the 
conviction ` of all the appellants: under 
Section 302/149, I. P. C. is’ altered 
to that under’ Section 304 Part one 
read with Section 34, J, P. C. and the 
‘appellants are ‘sentenced to: seven 
years .rigorous imprisonment there- 
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under. The order of the High Court 
eversing the acquittal of the ap- 
pellants Baljit and Sunehra is upheld 
with the 
above. 


modifications indicated 


Order ardoa 
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(On appeal from judgment and 
order of Joint Judge, Thana)* 

V. R. KRISHNA IYER AND N. L. 

UNTWALIA, JJ. 

(1) Civil Appeals Nos, 1315-1316 
of 1975, ; 

Madhukar G. E, Pankakar, Ap- 
pellant v, Jaswant Chobbildas Rajani 
and others, Respondents. 

and ; 

(2) Civil Appeal No. 1270 of 1975. 

Chandrakant Mahadeo Pradhan, 
Appellant v. Dilip Sadashiv Deherkar 
and another, Respondents. 

Civil Appeals Nos, 1315-1316 and 
1270 of 1975, D/- 23-3-1976. 

(A) Maharashtra Municipalities 
Act (40 of .1965), S. 16 (1) (g) — Of- 
fice of profit under State Govern- 


ment — Medical Practitioner working . 


as panel doctor under Employees’ 
State Insurance Scheme does not 
hold “office of profit’? under State 
Government. ((1) Employees’ State In- 
surance Act (1948), S. 96. (2) Consti- 
tution of India, Art. 19 (1) (a)). 

A Medical Practitioner working 
as a panel doctor appointed’ under 
the Employees’ State Insurance 
Scheme does not hold “office of pro- 
fit” under the State Government, so 
as to attract disqualification under 
Section 16 (1) (g). It cannot be held 
that there is an ‘office of profit’ held 
by him and that he is under Govern- 
ment, Case law discussed, 

£ (Para 41) 


(B) Maharashtra ` Municipalities 
Act (40 of 1965), Ss. 21 and 44 
Scope of provisions of S. 21 are wider 
and all-inclusive — Invalidation of 
election of President — Disqualifica- 
tion for being a Councillor — Elec- 


*(Appeals by Special Leave from the 
Judgment and Order, in Ele. Petns. 
Nos. 3 and 4 of 1974, D/- 26-8- 
1975 of the Joint Judge, Thana.) 


GT/GT/B143/76/GGM 
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tion petition under Sec. 21 is com- 
petent. 


: A close study of provisions of Ss. 
21 and 44 of the Maharashtra 
Municipalities Act indicates that an 
election petition under S. 21 is all- 
inclusive’ and not under inclusive. 
Therefore even if the invalidation of 
an election is on the score of 
disqualification under S. 16 it is 
appropriate to raise that point under 
S. 21 which is comprehensive, All 
grounds on the strength of which an 
election can be demolished can be 
raised in a proceeding under Section 
21. The language of the provision is 
wide enough. Maybe that superven- 
ing disqualifications after a person is 
elected may attract Section 44 but it 
cannot be said that the latter section 
cuts back on the width of the speci- 
fic section devoted to calling in ques- 
tion an election of a Councillor (in- 
eluding the President.) AIR 1953 SC 
210, Rel. on; ATR 1975 Bom 205 (FB), 
Approved. (Para 43) 


(C). Maharashtra Municipalities 
Act (40 of 1965), Ss. 16 (1) (g) and 21 
— Election of President — Invalida- 


Jaswant 


' tion on ground of disqualification for 


being a Councillor — Only two can- 
didates for election of President 
Election of one declared invalid 
Other candidate with valid nomina- 
tion would get automatically elected 
for want of contest — ‘Fresh poll not 
necessary. (Para 45) 


Cases Referred: Chronological Paras 
AIR 1975 Bom 205 = 77 Bom LR 533 


(FB) 43 
(1971) 3 SCC 870 = 1970 UJ (SC) 
334 33 
AIR 1970 SC 694 = (1970) 2 SCR 
835 . 34, 36, 40, 41 
AIR 1970 Cal 1 = 1970 LabIC24 27 
AIR 1969 SC 744 = (1969) 3 SCR 
- 425 40 
sid 2 SCR 422 = (1970) 2 SCJ 
36, 41 

AR ‘1968 SC 1495 = (1968) - 3 SCR 
: 12 

AR 11964 SC 254 = (1964) 4 SCR 
37, 39, 40 


ATR “1961 Mad 450 
553 

AIR 1958 SC 52 = 

ATR 1958 SC 937 = 


TLR (1961) Mad 
i 12 
1958 SCR 387 


37, 40 
1959 SCR 1167 
37 


2284 S.C. [Prs. 1-4] Madhukar 
R 1958 Bom 314 = 60 Bom LR 
217 23 
an 1955 SC 166 = (1955) 1 SCR 
34, 35 


004 
AIR 1954 SC 653 


ILR (1955) Mys 
109. 31 
AIR 1953 SC 210 = 1953 SCR 1144 

43 


(1951) 1 All ER 368 29 
(1951) 1 KB 731 29 
(1946) 174 LT 417 115 LJ PC 41 


27 
1942 AC 561 111 LJ KB 398 36 


Mr. R. P. ‘Bhat, Sr. Advocate (In 
C. As, 1815-1316 of 1975), (M/s. K. R. 


Chaudhary, K. Rajendra Choudhury 
and Mrs, Veena Khanna Advocates 
with him), for Appellants in Civil 


Appeals Nos, 1315-1316 and 1270 of 
1975; Mr. D. V. Patel, Sr. Adv. (in 
C. As, 1315-1316 of 1975), (Mr. V. N. 
Ganpule, Advocate with him), for 
Respondent No. 1 in all the Appeals; 
Mr. D. V. Patel, Sr. Advocate, (Mr. 
P. H. Parekh and Miss Manju Jetley, 
Advocates with him), for Respondent 
No. 2 in Civil Appeals Nos, 1315-1316 
of 1975, Mr. M. N. Shroff, Advocate, 
for Respondents Nos. 4 
Civil Appeals Nos, 1315-1316 of 1975. 

The Judgment of the Court was 
delivered by 

KRISHNA IYER, J.:— The first 
two civil appeals based on admitted, 
abbreviated facts, revolving round 
the election of the President of the 


Bassein Council (and the third 
raises virtually. the same point but 
refers to the Bhibandi Municipal 
Council) .under the Maharashtra 


Municipalities Act, 1965 (the Munici- 
pal Act, for short) has led to long and 
intricate argument. thanks partly to 
_the haziness and incongruity of 
statutory provisions, and the hard 
job of harmonizing and illumining 
which, by interpretative effort, has 
drained us of our faith in the bless- 
ings of simplicity, certainty and con- 
sistency in Indian codified law. We 
may pardonably, but hopefully, per- 
mit ourselves by way of constructive 
criticism of perfunctory codification 
— a proliferating source of litigation 
— that it was once thought, 

“With a Code, all our troubles 
and cares would magically vanish. 
The law. codified, would become sta- 
ble, predictable and certain. The 
rules of law, purified, would be ac- 


and 5 in- 
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cessible to, and understood by, not 
only the legal establishment of 
bench and bar but the people as 
well.” 
Professor Grant B, Gilmore com- 
ments: 

“The law, codified, has proved to 
be quite as unstable, unpredictable, 
and uncertain — quite as mulishly. 
unruly — as the common law, un- 


codified, had ever been. The rules of 
law, purified, have remained the exclu- 
sive preserve of the lawyers; the 
people are still very much in vour 
toils and clutches as they ever were 
— if not more so.’ 


(Quoted by H. R. Hahlo in ‘Codity- 


ing the Common Law: Protracted 
Gestation’ — Mod. Law. Rev. Janu- 
ary 1975, p. 23, 29-30) 

2. Election law has necessari- 


ly to be statutory, but a code can 
be clear in its scheme and must be 
such that litigation-proof elections 
should become the rule. Legislative 
nemesis, in the shape of ambiguity- 


induced litigation is a _ serious 
political misfortune in the area öf 
elections where laymen go to the 


polls and people’s verdicts get bogp- 
ed down in court disputes, attended 
with desperate delays! Some intel- 
ligent care atthe drafting stage, some 
vision of the whole scheme in the 
framers, will reduce resort: to legal 
quarrels and appellate spirals so 
that the time consumed in this Court 
in resolving conflicts of construction 
in comparatively less important legis- 
lations can be spared for more sub- 
stantial issues of general public im- 
portance. 

Tae. Appeals Nos, 1315 and 1316 of 
197 

3. One Shri Rajani, a candi- 
date for Presidentship of the Bassein 
Municipal Council and Shri Samant, 
a voter in that municipal area, made 
common cause and filed two election 
petitions challenging the declaration 
in favour of the appellant, Dr. Paru- 
lekar, who was the successful candi- 
date, winning by a large plurality of 
votes. 

4, The re’sume’ of relevant 
facts sufficient to appreciate the con- 
tentions may straightway be set out. 
We are confining, as suggested by 
counsel, to the twin appeals rela- 
ting to Bassein since the fate of 
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Bhibandi must follow suit. Three 
candidates, including the two already 
mentioned, had filed nomination pa- 
pers on October. 21, 1974 for the 
presidential election of the Municipal 
Council. At the time of the seru- 
tiny which took place two days later, 
no objection was raised to the nomi- 
nation of Dr, Parulekar by anyone 
and, on the withdrawal of the third 
candidate within time, there was a 
straight fight between the appellant 
and the first respondent. The poll 
battle which took place on 17-11-74 
found: the appellant victor and he 
was so declared, The frustrated 
first respondent and his supporter, 
2nd respondent, challenged the re- 
turn of the appellant by separate 
election petitions under Sec. 21 of 
the Municipal Act. The whole ground 
on which the petitions were founded 
was that Dr, Parulekar, the returned 
candidate, was disqualified under 
Section 16 (1) (g) of the Municipal 
Act, the lethal vice alleged against 
him being that on the date of nomi- 
nation he was holding an office of 
profit under the Government, as he 
was then, admittedly, working as a 
panel doctor appointed under the 
Employees’ State Insurance Scheme 
(acronomically, the ESI scheme), a 
beneficial project contemplated by 
the ESI Act, 1948, Of course, the ap- 
pellant doctor submitted his resigna- 
tion on November 5, 1974 and this 
was accepted on 11-11-1974, Thus, 
before the actual palling took place, 
but after the nomination, he had ceas- 
ed to be on the ESI panel. Another 
circumstance which may have some 
significance in the overall assessment 
of the justice of the case, although of 
marginal consequence on the law 
bearing upon the issues debated at 
the bar, is that the appellant has 
been a councillor of the aforesaid 
municipality since 1962 and he kas 
also been a doctor on the ESI panel 
throughout the same span of years 
and no. one has chosen to raise the 
question of disqualification on this 
score up-till the Ist respondent fell to 
his rival and had no other tenable 
ground of attack, Necessity is the 
mother of invention and the respon- 
dents, aided by the cute legal in- 
genuity, maybe, dug up the disquali- 
fication of ‘office of profit’ and, in- 
deed, wholly succeeded before the 
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Election Tribunal, the Joint Judge of 
Thana. The trial Judge ‘not merely 
voided the appellant’s election but de- 
clared the lst respondent President 
since he was the sole surviving can- 
didate. This order of the Joint Judge 
has been assailed before us in the 
two appeals, after securing leave 
under Art. 136 


5. Three main contentions 
have been urged before us by Shri 
Bhatt, counsel for the appellant, 
which we will formulate and deal 
with one by one, although on the 
merits the most formidable issue is 
as to whether figuring in the medical 
list under the ESI scheme amounts 
to’ holding an office of profit under 
Government. With a view to get a 
hang of the major plea, it is neces- 
sary to study the scheme of the ESI 
Act, even as to get a satisfactory 
solution of the other two points we 
have to gather the ensemble of pro- 
visions dealing with disqualification 
of candidates and the triple remedies 
provided in that behalf by the 
Municipal Act. The discussion, to be 
put in proper focus, requires formu- 
lation of the submissions of counsel, 
the foremost in importance and in- 
tricacy being whether a doctor on 
the Medical List made by the Sur- 
geon-General of the State holds an 
‘office of profit’ within the meaning 
of Section 16 (1) (g) of the Munici- 
pal Act. Next in the order of prio- 
rity is the question whether a peti- 
tion for setting aside an election of 
President on the ground of disquali- 
fication for being a councillor is per- 
missible under Section 21 of the 


‘Municipal Act in view of the special 


said 
objec- 


provision in Section 44 of the 
Act and the rules regarding 
tions to nominations and appeal 
therefrom. framed under that Act. 
The last question which, in a sense, 
is interlinked with the earlier one is 
as to whether, assuming the appel- 
lant to be disqualified, the first res- 
pondent can be declared the return- 
ed candidate or President, by-passing 
the necessary for a fresh poll get- 
ting elected, as it were, through the 
judicial constituency of discretionary 
power. 


6. It is plain democratie 
sense that the electoral process 
should ordinarily receive no judicial 
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jolt except where pollution of purity 
or contravention of legal mandates 
invite the court’s jurisdiction to re- 
view the result and restore legality, 
legitimacy and respect for norms. 
The frequency .of forensic overturing 
of poll verdicts injects instability in- 
to the electoral system, kindles hopes 
in worsted candidates and induces 
post-mortem discoveries of ‘disquali- 
fications. as a desperate gamble in 
the system of fluctuating litigative 
fortunes. This is a caveat against 
overuse of the court as an antidote 
for a poll defeat. Of course, where 
a clear breach is made out, the guns 
of law shall go. into action, and not 
retreat from the Rule of Law. i 


T. We will proceed to take a 
close-up of the’ three lines of attack 
outlined above, and if interference 
with the election must follow, it will; 
otherwise not.- 


8. The appellant is a doctor 
in Maharashtra where the municipa- 
lities are organised, based on | popu- 
lar franchise, in terms of the Muni- 
cipal Act. It is a heartening omen 
that this’ local body,’ Bassein, has 
electorally attracted professional men, 
not mere politicians, into its admin- 
istrative circle; for the appellant is 
a ‘medic’ while respondent 1 is an 
‘advocate’, By a margin of over a 
thousand votes the former won but 
the lawyer rival has invoked the law 
to undo the election on the ground 
of disqualification based on Section 
16 (1) '(g) of the Municipal Act, The 
ban is on one who holds an office of 
profit under government and the 
public policy behind, the provision is 
obvious and -wholesome, We may 
read the relevant part of the sec- 
tion: 


“16 (1) (g): No person, 
qualified to become a Councillor 
whether by election, co-option or 
nomination, who is a subordinate of- 
ficer or servant of Government or 
any local authority or holds an of- 
fice of profit under Government or 
any local authority;” 


9. The short question then is 
whether the appellant is qualified to 
be a Councillor (which expression is 
rightly deemed to include President, 
vide Section 2 (7)). The disqualify- 
- ing stain is: stated to be that he held 
an office of profit under the State 


shall be 
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Government. He did resign. before 
the date of poll but after the date of 
filing nomination. The , nomination 
was vitiated and 'subsequent resigna- 


. tion did not confer moksha and the 


election thus became void; Assuming 
that if a candidature is  stigmatised 
by a fatal blot at the time of nomi- 
nation the election also suffers in- 
validity, despite intervening removal 
of the disqualification, did the doc- 
tor incur the penalty by being on the 
medical panel of the ESI scheme? 


10. The critical question, ap- 
parently simple and limpid, has, 
when saturated with ` precedential 
erudition, and lexicographic inunda- 
tion, become so learnedly obscure 
and conflictively turbid that were 
we governed by a radically stream- 
lined methodology of legislation and 
liberality of interpretation, as ob- 
tains in other systems of -jurispru- 
dence, much of the forensic work 
could. have been obviated. This is a 
problem of disturbing social. -impcr. 
outside the orbit of these appeals 
with which alone we are currently 
engaged. 


11, The magnificant concept 
of judicial review is at its best when | 
kept within the beautiful trellis of ` 
broad principles of public policy: and 
tested by the intentionability of the 
statute. With this predisposition cal- 
culated to make judge-power func- 
tionally. meaningful, we proceed io 
fix the contextul semantics of ‘of- 
fice of profit’ as a disqualificationary 
factor for running for municipal pre- 
sident. To begin with the very 
beginning; what is-an office? — too 
simplistic to answer with ease that it 
is derived from ‘officium’ and bears 
the same sense. Indeed, in Latin and 
English, this word has protean: con- 


notations and judicial choice reaches 
the high point of frustration when 
the highest courts here and abroad 


have differed, dependent on varying 
situations, or statutory schemes, the 
mischief sought to be suppressed and 
the surrounding social realities, Then 
we come to the second question: 
What is an ‘office of profit’? And, 
thirdly, to the question: when is an 
‘office of profit? under Government? 

12. The context-purpose sig- 
nification of expressions of varying 
imports leaves room for judicial 
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selection, Tlustratively, we may refer 
to two decisions which throw some 


light but turn on the statutory set- 


ting of:those cases. For instance, in 
Ramachandran, (AIR 1961 Mad 450, 
458) it has been observed: 

ae We find, in Bacon’s Abridg- 
ment at Vol. 6, p .2, the article head- 


ed ‘of the nature of an officer, and 
the several kinds of officers’, com- 
mencing thus: ‘It is said that the 


word ‘officium’ principally implies a 
duty, and, in the next place, the 
charge of such duty; and that it is a 
rule that where one man hath to do 
with anothers affairs against his 
will, and without’ his leave, that this 
is an office, and he who is in it is an 
officer’, ‘And the next paragraph 
goes on to say: ‘There is a difference 
between an office and an employ- 
ment, every office being an employ- 
ment; but there are employments 


which do not come under the . de- 
nomination of offices; such as an 
agreement to make hay, herd a 


flock, ete; which differ widely from 
that of steward of a manor, etc. 

The first of these paragraphs: ‘implies 
that an officer is one to whom 
is delegated, by the supreme autho- 
rity, some portion of its- regulating 
and coercive powers, or who is ap- 
pointed to represent the State in its 
relations to individual subjects.. This 
is the central idea; and applying it 
to the clause which we have to con- 
strue, we think that the word ‘offi- 
cer’ there means some person em- 
ployed to exercise, to some extent, 
and in certain circumstances, a dele- 
gated function of Government. He is 
either himself armed with some 
authority or representative character, 
or his duties are immediately auxi- 
liary to those of someone who is so 


ermed.” 
In Statesman v, Déb, ((1968) 3 SCR 
614, 620) = (AIR 1968 SC - 2499 at 


page 1499) it is said: 


“An office means no more - an 

. position to which certain 
duties i are ` attached.. Accord- 
ing to Earl Jowitt’s Dietionaty a pub- 
lic offi¢e is one which: erititles-a man 
to act in the affairs of others with- 
out: their ` -appointment « or’ permis- 
sion.” ae ae 
Both hae decisions Anay pera: be 
generally relevant . but’ not “precisely 
to the point. 
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13. We were taken through 
the panorama of case-law and ste- 
tute-law relating to corporations, 
companies, autonomous . bodies and 
other creatures of statute, to bring ` 
out the content of ‘office of profit 
under government’ as distinguished 
from offices under the control of 
government, Indeed, even the Consti- 
tution of India disqualifies a person 
for being chosen as Member, if he 
holds any office of profit under the 
Government. The question may well 
arise whether the ESI Corporation is 
under the control of government and 


can be equated with State so that 
holding any office thereunder may 


attract the prescription of Sec. 16 (1) 
(g): We are relieved from this indus- 
trious adventure by the stand taken 
by counsel for the respondents, Shri 
Patel, that he stakes this part of his 
case on the sole ground that the ap- 
pellant doctor is holding an office of 
profit under the Maharashtra gov- 
ernment, as such. He has no case 
therefore that the doctor is under 
the control of the ESI Corporation, 
an institution controlled by the Union 
government - and hence is disqualified. 
The-‘short issue, therefore, is whe- 
ther,- under the scheme of the ESI 
Act and the rules framed there- 
under, the appellant squarely falls 
within the description of holder of 
office of profit under the State Gov- 
ernment, This branch of enquiry 
takes us to an analysis of the provi- 
sions bearing on the scheme, of the 
medical project under the ESI Act 
and the role of the State Government 
therein, We have some assistance 
from rulings of this court in resolv- 
ing the dispute.and we ‘may men- 
tion in advance that ‘a seeming dis- 
harmony between: two . decisions of 
this ‘Court also has to be | dissolved. 
Apparent judicial ` dissonance ‘may 
give place to real consonance, if a 
dissection of the facts and discern- 
ment of the reasoning, in the. light of 
which: the decisions of this Court 
are rendered, is undertaken, 

“14. The ESI Act provides 
medical facilities for the working 
class, the primary ‘responsibility for 
executing ‘the: project- being - shoul- 
dered. by-.a statutory - ‘corporation 
created ‘by: Section: 3 of the: Act and 
the infra-structure: for -implementa~ 
tion is_organised..by the other, provi« 
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sions of Chapter II. A Standing Com-` 


mittee administers the affairs of the 
Corporation. A Medical 
_ Council is constituted by the Central 
Government to help in the discharge 


of the duties of the Corporation 
which involve expertise. The finan- 
cial resources come from contribu- 


tions and other moneys specified in 
the Act itself and an Employees’ 
State Insurance Fund has been 
brought into existence in this behalf. 


The Corporation, although has a 
separate legal personality, is under 
the control of the Central Govern- 


ment, But that is not the pertinent 
issue before us. 


15. The fatal sin is not that 
the appellant is a doctor under the 
ESI Corporation but that he is hold- 
ing an. ‘office of profit?’ under the 
State Government. We may ignore 
provisions relating to the powers of 
the Corporation and turn to the role 
of Government vis-a-vis private 
medical practitioners like the appel- 
lant. He is not a full-time employee 
of Government, On the other hand, 
he runs his own clinic. Even so, it 
is. argued with force that Section 58 
and a fasciculus of rules framed by 
the State Government under Section 
96, viewed as a mini-scheme, creates 
offices of profit which are filled by 
private doctors like the appellant. 


16. The legal ‘spring-board is 


Section 58 of the ESI Act and it is 
best to start off with reading that 
section: 

“58, Provision of medical treat- 


ment by State Government.— (1) The 
State Government shall provide for in- 
sured persons and (where such bene- 
fit is extended to their families) their 
families in the State, reasonable 


medical, surgical and obstetric treat-_ 


ment: 


Provided that the State Govern- 
ment may, with the approval of the 
Corporation, arrange for medical 
treatment at clinics of medical 
practitioners on such scale and sub- 
ject to such terms and conditions as 
` may be agreed upon. 

(2) Where the  incident......... 

17. Two things are self-evi- 
dent. An obligation to provide medi- 
cal treatment for insured persons has 
been saddled on the State Govern- 
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ment, Secondly, that Government 
may discharge this responsibility 

Benefit through arrangement with medical 
practitioners who run clinics. The 


bare bones of Section 58 have to be 
clothed with flesh before a viable 
project comes to life. This is achiev- 
ed by rules framed under Section 96 


esp., Section 96 (1) (d) and (e), We 
may make it clear that the Corpo- 
ration’s entry into the field is not 


inhibited by Section 58 as Sec, 59A 
underscores. But what is posed be- 
fore us is the appellant’s status as a 


holder of an office of profit under 
the Government since he is admit- 
tedly a medical ‘insurance officer 


within the mechanism set up by the 


rules. Here we seek light from the 
several rules governing medical in- 
surance officers, their empanelment, 


control, removal and allied matters. 
Some empathy with the plan of 
benefit by the State Government is a 
prerequisite to an insight into the 
true nature of a medical insurance 
officer in the context of an office of 
profit. 


18. A broad idea can be gain- 
ed from the key rules and so we 
sketch the outlines by reference to 
them, skipping the rest. The Chief 
Officer entrusted with the working of 
the scheme is the Director. Rule 2 
(3A) defines ‘Director’ as- the Direc- 
tor, ESI Scheme, Government of 
Maharashtra, This officer, the king- 
pin of the whole programme, is an 
appointee of the State Government. 
The content of medical benefits is 
covered by Rule 4 which extends the 
medical services to insured persons 
and runs thus: 


“4. Provision of: general medical 
services to insured persons by in- 
surance Medical Practitioners.— 


(1) The State Government shall 
arrange to provide general medical 
services to insured persons at clinics 
of Insurance Medical Practitioners 
who have undertaken to provide 
general medical services under these 
rules and in accordance with their 
terms of service. 

(2y An Insurance Medical Prac- 
titioner shall be deemed to be ap- 
pointed as an Insurance Medical 
Officer for the purposes of the Regu- 
lations.” 
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The agency for rendering medical 
treatment is called Insurance Medical 
Practitioner, Rule 2 (6) defines the 
Insurance Medical Practitioner as one 
appointed as such to provide medi- 
cal benefits under the Act and to 
perform such other functions as may 
be assigned to him. Rule 2 (2) autho- 
tizes the appointment of one or 
more officers by the State Govern- 
ment to control the administration of 
medical benefits and they are called 
‘administrative medical officers.’ These 
officers shall, under R, 5 prepare a 
list of the practitioners whose appli- 
cations have been approved by the 
Allocation Committee (defined in R. 2 
(13)). This list is called the Medical 
List of Insurance Medical  Practi- 
tioners. Before a doctor can be in- 
cluded in the medical list, he has to 
apply to. the administrative medical 
officer in the form specified by the 
State Government for the purpose. 
The Insurance Medical Practitioners 
have to be responsible for rendering 
medical treatment and must conform 
to the conditions specified. A Medi- 
cal Service Committee shall be set 
up for such areas as may be consi- 
dered appropriate by the State Gov- 
ernment, This Committee investigates 
into questions between an Insurance 


Medical Practitioner and a person 
who is entitled to obtain treatment 
from that practitioner, ete. On the 


report of the Medical Services Com- 
mittee relating to the conduct of an 
Insurance Medical Practitioners, the 
Director may take action in one or 
more of the ways specified in R. 22 
(2). He may even remove the Ir- 
surance Medical Practitioners name 
from the medical list. There is an 
appeal by the aggrieved doctor tothe 
State Government, Rule 24 relates 
to investigation into cases of disputed 


prescriptions, record keeping ard 
certification relating to Insurance 
Medical Practitioners. The total im- 


pact of a detailed study of the vari- 
ous rules framed by the State Gov- 
ernment bearing on Insurance Medi- 


cal Practitioners is that a doc- 
tor applies for getting into 
the Medical List, agrees to abide 


by the duties and conditions prescrib- 

ed, is under the control of the Medi- 

cal Services Committee and may 

even be removed or resign from the 
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panel, It is clear that he cannot ex- 
tricate himself from government con- 
trol by the plea that he is a private 


doctor because his entry into the 
Medical List is preceded by an ap- 
plication for inclusion where he 
undertakes certain responsibilities. 


Such application is considered by an 
Allocation Committee which recom- 
mends his name to the Director, Em- 
ployees’ State Insurance Scheme, The 
Surgeon General ultimately grants 
the prayer for inclusion in the Medi- 
cal List on the recommendations of 
the Allocation Committee, It is true 
that an insurance medical practitioner 
has the right to resign and also to 
have the name of any insured per- 
He has 
duties which are prescribed by the 
rules vis-a-vis the patients, He is 
required to furnish various pieces of 
clinical information and to other 
medical duties as are set out in 
R. 10, The State Government has the 
power to remove the name of any 
individual Insurance Medical Prac- 
titioner from the Medical List even as 
the latter is entitled to give notice to 
the Director, ESI Scheme that he de- 
sires to cease to be an Insurance 
Medical Practitioner and that his 
name may be removed from the 
Medical List. It follows that although 
he is a private doctor, running a pri- 
vate clinic, he is also an Insurance 
Medical Practitioner subject to the 
discipline, directions, obligations and 
control of the relevant officers ap- 
pointed by the State Government in 


implementing the medical benefit 
scheme. 
19. An insurance medical 


practitioner — the appellant is one — 
being -a medical practitioner ‘appoint- 
ed as such to provide medical 
benefit under the Act-and to perform 
such other functions as may be as- 
signed to him’, the question arises 
whether this is tantamount to hold- 
ing an office. 


20. The legal provisions under 
the Act and the rules certainly make 
of an insurance medical practitioner 
a category different from one who 
runs a private clinic and enters into 
contractual terms for treatment cf 
patients sent by Government, nor is 
he a full-fledged government ser- 
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vant. He is a tertium quid, as it 
_were, but the finer question is whe- 
ther this category falls squarely 
within the description of ‘office of 
profit under Government’?! - 

21. This very question fell for 
decision before the Bombay and Cal- 
cutta High Courts but the learned 
Judges, on a study of the identical 
provisions, arrived at antipodean con- 
clusions. After all, minds differ ‘as 
rivers differ and, assisted by the 
flow of logic in these and other rul- 
ings cited before us, we will hopeful- 
ly reach the shore of correct inter- 
pretation, The process of mentation, 
the office of words like ‘office of 
profit’ which convey many meanings 
and the inputs into 
matrix of statutory construction make 
what looks simple to the lay, sophis- 
ticated for the legal, as the case on 
hand amply illustrates. 


22. Back to the issue of ‘of- 
fice of profit’. If the position of an 
Insurance Medical Officer is an ‘of- 
fice’, it actually yields profit or at 
least probably may, In this very case 
the appellant was making sizeable in- 
come by way of capitation fee from 
the medical services, rendered to. in- 
sured employees. The crucial ques- 
tion then is whether this species of 
medical officers are holding ‘office’ 
and that ‘under government.’ There 
is a haphazard heap of caselaw about 
‘these expressions but they strike dif- 
ferent notes and our job is to orches- 
trate them in the setting of the sta- 
tute. After all, all law is~a means to 
an end, What is the legislative and 
here in disqualifying holders of ‘of- 
fices of profit under Government’? 
Obviously, to avoid a conflict þe- 
tween duty and interest, to cut out 
the misuse of official position to ad- 
vance private benefit and to avert 
the likelihood of influencing govern- 
ment to promote personal advantage. 
So this is the mischief to be sup- 
pressed, At the same time we have to 
bear in mind that our Constitution 
mandates the State to undertake mul- 
tiform public welfare and socio-eco- 
nomic activities involving technical 
persons, welfare workers, and lay 
people on amassivescale so that par- 
- ticipatory government may prove a 
progressive reality. In such an ex- 
panding situation, can we keep out 
from elective posts at various levels 
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many doctors, lawyers, engineers and 
scientists, not to speak of an army of 
other non-officials who are wanted 
in various fields, not as full-time 
government servants but as part- 
time participants in people’s projects 
sponsored by government? For irs- 
tance, if a National Legal Services 
Authority funded largely by the 
State comes into being, a large seg- 


_ment of the legal profession may be 


employed part-time in the enobling 
occupation of legal aid to the poor. 
Doctors, lawyers, engineers, scientists 
and other experts may have to be in- 
vited into local bodies, legislatures 
and like political and administrative 
organs based on election if these vi- 
tal limbs of representative govern- 
ment are not to be the monopoly of 
populist politicians or lay members 
but sprinkled with technicians in an 
age which belongs to technology. So, 
an interpretation of ‘office of profit’ 
tio cast the net so wide that all our 
citizens with specialities and know- 
how are inhibited from entering 
elected organs of public administra- 
tion and offering semi-voluntary 
services in para-official; statutory or 
like projects run or directed by 
Government or Corporations control- 
led by the State may be detrimental 
to democracy itself Even athletes 
may hesitate to come into Sports 
Councils if some fee for services is 
paid and that proves their funeral if 
elected to a panchayat! A balanced 
view, even if it involves ‘judicious 
irreverence’ to vintage precedents, is 
the wiser desideratum, 


23. The general interpretative 
approach hallowed by Heydon’s case 
is expressed by the Bench in the 
Bombay ‘ruling. AIR 1958 Bom 314 
Deorao v. Keshav thus: 

“The object of this provision is 
to secure independence of the mem- 
bers of the Legislature and to er- 
sure that the Legislature does not 
contain persons, who have received 
favours or benefits from the execu- 
tive and who, consequently, being 
under an obligation to the executive, 
might be amenable to its influence. 
Putting it differently, the provision 
appears to have been made in order 
to eliminate or reduce the risk of 
conflict between duty and self-inte- 
rest amongst the members of the 
Legislature. This object must al- 
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ways be borne in mind in interpret- 
ing Art, 191.” 

While we agree that this considera 
tion is important for purity of elec- 
tive offices, the need for caution 
against exaggerating its importance to 
scare away men of skill in various 
fields coming into socially beneficial 
projects on part-time posting or 
small fee cannot be ignored, Inform- 
ed by these dual warnings we pro- 
ceed to assess the worth of the rival 
contentions, 


24. Section 58 charges. the 
State Government with the duty to’ 
provide medical facilities to insured 
employees. This obligation may be 
discharged by arrangements with 
private clinics, An Insurance Medical 
Officer is not a government servant, 
but he is more than a mere private 
doctor with a contractual obligation, 
for he undertakes certain functions 
which are regulated by law viz. 
rules framed under Section 96. The 
question is not what he is but whe- 
re he is ‘holding an office of pro- 
P. 


25. We have already referred 
to the principal sections and rules, 
the broad scheme and  infra-struc- 
ture and the rights, duties and de- 
gree of control over Insurance Medi- 
cal Practitioners exercised by the 
State directly or through its officers. 
A further elaboration is possible, but 
is supererogatory. <A full study of 
the Bench decisions of Bombay and 
Calcutta led to diametrically opposite 
conclusions thus proving the wide 
judicial choice available depending on 
the perspective, the import and the 
objections one accepts from the two 
enactments viz. the Municipal Act 
and the Insurance Act. It is a con- 
text purpose quandary. 


26. Chainani J., speaking for 
the Court set out the true approach 
thus page 318, para 12: 

‘In our opinion, the principal 
tests for deciding whether an office 
is under the Government, are (1) 
what authority has the power to 
make an appointment to the office 
concerned, (2) what authority can 
take disciplinary action and remove 
or dismiss the holder of the office 
and (3) by whom and from what 
source is his remuneration paid? Of 
these, the first two are, in our opin- 
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ion, more important than the third 
one,’ 


27. Shri A, N. Ray J. (as he 
then was) stated his touchstone to be 
fourfold, AIR 1970 Cal 1, 5 Nanigo- 
pal v. State para 20: 

“The four tests which have been 
applied to these cases were stated by 
Lord Thankerton in the case of Short 
v., J. and W. Henderson, Limited, re- 
ported in (1946) 174 LT 417. These 
four tests are:— (a) the master’s 
power of selection of his servant, (b) 
the payment of wages or other re- 
muneration, (c) the master’s right to 
control the method of doing the 
work, and (d) the master’s right of 
suspension or dismissal. Lord Than- 
kerton refered to the observation of 
Lord Justice Clerk in the judgment 
under appeal in that case that a con- 
tract of service may still exist if 
some of these elements are absent 
altogether, or present only in an 
unusual form, and that the principal 
requirement of a contract of service 
is the right of the master in some 
reasonable sense to control the 
method of doing the work, and that 
this factor of superintendence and 
control has frequently been treated as 
critical and decisive of the legal 
quality of the relationship.” ‘ 


28. A few searching ques- 
tions and implied answers may help 
a solution, Is the appellant (or those 
of his ilk under the Scheme) an em- 
ployee of Government? Not more 
than any other expert consulted by 
Government for fee paid? But he 
has obligations of a statutory savour. 
He is ‘appointed’ on his application 
which is processed by the appre- 
priate body, removed if found want- 
ing, obliged to discharge duties, make 
some reports and subject himself to 
certain discipline while on the panel. 
In the words of the Bombay deci- 
sion para 30, page 323: 


“In the form of application, a 
medical practitioner, who desires his 
name to be included in the medical 
list, has also to state that he agrees 
to abide by the terms of service. In 
other words, he agrees to join a ser- 
vice, see also Rule 22 (d), which 
uses the words ‘prejudicial to the 
efficiency of the Service’, He is also 
subiect to disciplinary action and 
control, He cannot also resign or 
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give up his post except by giving 
three months’ notice under Service 


Rule 14. He is also required to 
maintain records and to submit re- 
turns, His employment has, there- 
fore, all the attributes of a service. 
He must, therefore, be held to be a 
holder of an office. The fact that 
he is allowed private practice will 
not alter the character of his appoint- 
ment.” 

29. The other features point- 
ing in a different direction are not 
to be overlooked either. Ray J. (as 
he then was) drew the lines, he i 
when he observed para 29, page 7 


“These. medical practitioners ap- 
ply themselves for inclusion in the 
medical list. Their payment is not 
out of the government revenue but 


out of a special fund consisting of 
contribution made by the employers. 
Therefore such a fund over which 
the government has no 
and which is vested in the corpora- 
tion under the ‘combined effect of 
Sections 3 and 26 of the Act to 
which I have already referred indi- 
cates beyond any doubt that the re- 
muneration of medical practitioners 
is paid not out of the public exche- 
quer, The contention of Mr. Advo- 
cate General is correct that medical 
practitioner in the present case gave 
nothing more than a voluntary 
undertaking to offer services in lieu 
of fees for professional service. ren- 
dered and the inclusion of names in 
the list and the preparation of the 
list did not have the effect of mak- 
ing the medical practitioner an em- 
ployee of the State.” 
x x x x x x 
“Mr, Advocate General, in my 
Opinion, rightly contended that the 
medical practitioners were really 
undertaking and offering services 
and if the undertaking was treated as 
a contract between the medical prac- 
titioner and the persons in charge of 
preparation of medical list, namely, 
the State or the Corporation it was 
a mere contract for services and not 
a contract of services. This propo- 
sition was extracted from the deci- 
sion in Gould v. Minister of Na- 
tional Insurance, reported in (1951) 1 
KB 731 and also in (1951) 1 All ER 
368. That case was on the construc- 
tion of the provisions of the National 
Insurance Act, 1946 and the question 
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was whether the appellant in that 
case who was a music-hall artist and 
who had entered into a written conr- 
tract with the second respondent 
acting on behalf of several companies, 
under which he undertook to appear 
in a variety ‘act’ at a theatre for one 
week from September 6, 1948 was an 
employed person within the meaning 
of the Act. The first respondent, the 
Minister of National Insurance, had 
decided that during that week the 
appellant was not an ‘employed 
person’ within the meaning of the 
Act, It was held that the question 
would turn on the particular facts of 
each case and the authority of cases 
based on different statutes would not 
always be of assistance. It was said 
that it would be easy in some cases to 
say that the contract was a contract 
of service and in others that it was a 
contract for services, but between 
these two extremes there was a large 
number of cases where the line was 
much more difficult to draw.” 


30. Does the destiny of this 
case depend on murky semantics as 
to what is an ‘office’ — filling 
columns of Law Lexicons and Eng- 
lish Dictionaries — or the nub of 
the dispute turn on contract of ser- 
vice versus contract for services? 
Alas! Could not the law be made 
plainer in this area of mass~-partici- 
patory process called elections? Dic- 
kens is still valid about our modern 
legislations unresponsive to the com- 
man man’s need of comprehensible 
law and unmindful of the courts 
consequential wrestling with etheric 
differences! ‘The law is an ass — a 
idiot? (Mr. Bumble in Oliver Twist). 


31. The commonsense way, 
rather than the lexicographic street, 
is the better route to the destination. 
And that means we have to crystal- 
lise our notion of ‘office of profit’ 
and then test the fate of Insurance 
Medical Practitioners. Profit he does 
derive, but does he hold an office 
under Government? Mere incumb- 
ency in office is no disqualification 
even if some sitting fee or piffling 
honorarium is paid (Vide: AIR 1954 
SC 653). 

32. If a lawyer (or doctor in 


a system of National Health Insur- 
ance) is on a panel of Government for 
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looking after cases or other legal 
work and paid for services rendered 
but, otherwise, a free lance, does he 
hold an office under Government? 
33. Shivamurthy Swami, 
(1971-3 SCC 870) clears the ground 
for the discussion by going to the 
bases which determine what is an of- 


fice of profit under Government. 
Those tests are: : 
“(1) Whether the Government 


makes the .appointment; 
(2) Whether the Government has 


the right to remove or dismiss the 
holder; 
(3) Whether the Government 


pays the remuneration; 

(4) What are the functions of the 
holder? Does he perform them for 
the Government; and 

(5) Does the Government exercise 
any control over the performance of 
those functions?” ; 

34, We are not faced with the 
plea of office under the Corporation 
and thus under the Central Govern- 
ment but only with the disqualifica- 
tion of holding an office directly 
under the State Government via 
Section 58 read with the rules frain- 
ed under Section 96 of the Insur- 
ance Act. In this connection, a clo- 
ser link with the present situation is 
established by Kanta, 1970-2 SCR 
835 = (AIR 1970 SC 694) where an 
Advocate, acting for Government 
under the directions of the Govern- 
ment Pleader could be said to hold 
an office of profit. Sikri J., (as he 
then was) adopted the classic defini- 
tion of ‘office’ given by Justice Row- 
latt in Great Eastern Rly Co. as ap- 


propriate even in an electoral con- 
text and proceeded to apply the 
ratio to the facts of the case. Ob- 
served the learned Judge: 

“We cannot visualise an office 


coming into existence, every time a 
pleader is asked by the Government 
to appear in a case on its behalf. 
The notification of his name under 
Rule 8B, does not amount to the 
creation of an ‘office’. Some reliance 
was also placed on Rule 4 of Order 
27, C. P. C. which provides that: 

“The Government Pleader in any 
Court shall be the agent of the Gov- 
ernment for the purpose of receiv- 
ing processes against the Government 
issued by such Court.” 
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This rule would not apply to the 
facts of this case because the appel- 
lant was appointed only to assist the 
Government Advocate in a particu- 
lar case. Assuming it applies, it only 
means that the processes could be 
served on the appellant, but proces- 
ses can be served on an Advocate 
under Rule 2 of Order XLV of the 
Supreme Court Rules, 1966. This 
does not mean that an Advocate cn 
Record would hold an office under 
the’ client. 


The learned Counsel for the res- 
pondent, Mr. Chagla, urges that we 
should keep in view the fact that the 
object underlying Art. 191 of the 
Constitution is to preserve purity of 
public life and to prevent conflict of 
duty with interest and give an inter- 
pretation which will carry out this 
object. It is not: necessary to give a - 
wide meaning to the word ‘office’ 
because if Parliament thinks that a 
legal practitioner who is being paid 
fees in a case by the Government 
should not be qualified to stand for 
an election as a Member of Legisla- 
tive Assembly, it can make that pro- 
vision under Art. 191 (1) (e) of the 


Constitution. The case of Sakhawat 
Ali v. The State of Orissa, 1955-1 
SCR 1004 = (AIR 1955 SC 166) 
provides an instance where the 


Legislature provided that a paid le- 
gal practitioner should not stand in 
the municipal elections.” 

This takes us to Sakhawat Ali, 1955- 
1 SCR 1004 = (AIR 1955 SC 166) 
and to Mahadeo which too afford 
some luciferous parallels. 


35. In Sakhawat Ali, (AIR 
1955 SC 166) the question arose 
about a legal practitioner employed 


on behalf' of a Municipality standing 
as candidate for election to the 
Municipal Council, Stress was laid 
on the purity of public life, an ‘cb- 


ject which would be thwarted if there 


arose a situation of conflict between 
interest and duty. A lawyer paid by 
the municipality becoming a council- 
lor is a situation frought with perils 
to purity in public life. This factor 
was emphasized by an express pro- 
vision in the Municipal Act in that 
case disqualifying such paid legal 
practitioners from becoming candi- 
dates, Had such a step been taken 
in our case, the law would have 
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been at least. clear, whether it was 
wise or no. 


36. In Mahadeo’s case. (1989-2 
SCR 422) a fine distinction from 
Kanta, 1970-2 SCR 835 = (AIR 
1970 SC 694) arose. There also the 
disqualification of a lawyer on ac- 
count of holding an office of profit 
under the government arose, After 
quoting Lord Wright in Memillan v. 
Guest, (1942 AC 561), trying to de- 
fine ‘office’, the Court proceeded. to 
consider whether a lawyer who ac- 
cepted a position on the panel of 
Railway pleaders for conducting suits 
filed against the Union of India on 
the terms and conditions ‘therein 
mentioned, was holding an office of 
profit. Holding that such an . ap- 
pointment on the panel of lawyers 
for the Union of India was an office 
of profit, the Court observed: 


“If by ‘office’ is meant. the right 
and duty to exercise an employment 
or a position to which certain duties 
are attached as observed by this 
Court, it is difficult to. see why the 
engagement. of the appellant in this 
casé under the letter of Febraury 6, 
1962 would not amount to the ap- 
pellant’s holding an office, By. the 
said letter he accepted certain obli- 
gations and was required to dis- 
charge certain duties. He was not 


free to take a brief against the 
Railway Administration. Whether or 
not the Railway. Administration 


thought it proper to entrust. any par- 
ticular case or litigation pending in 
the court to him, it was his duty to 
watch all cases coming up for hear- 
ing against the Railway Administra- 
tion and to give timely intimation of 
the same to the office of the Chief 
Commercial Superintendent. Even if 
no instructions regarding any parti- 
cular case were given to him, he 
was expected to appear in court and 
obtain an adjournment, 
this cast a duty on him to appear in 
court and obtain an adjournment so 
as to protect the interests of the 
Railway. The duty or obligation was 
a continuing one so long as the rail- 
way did not think it proper to re- 
move his name from the panel of 
Railway lawyers or so long as he 
did not intimate to the Railway Ad- 
ministration that he desired to be 
free from his obligation to render 
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service to the Railway, In the ab- 
sence of the above he was bound by 
the terms of the engagement to 
watch the interests of the Railway 
Administration, give them timely in- 
timation of cases in which they were 
involved and on his own initiative 
apply for an adjournment in proceed- 
ings in which the Railway had made 
no arrangement for representation. 
It is true that he would get a sum of 
money only if he appeared but the 
possibility that the Railway might 
not engage him is a matter of no 
moment, An office of profit really 
means an office in respect of which 
a profit may accrue. It is not neces- 
sary that it should be possible to 
predicate of a holder of an office of 
profit that he was bound to get a 
certain amount of profit irrespective 
of the duties discharged by him.” 


37. The next case of con- 
siderable importance is Gurugobinda, 
1964-4 SCR 311 = (AIR 1964 SC 254) 
which related to a chartered ac- 
countant, a partner of a firm of 
auditors of two companies 
which were owned by the Union Gov- 
ernment and the State Government. 
Disqualification for holding an office 
of profit, again, in this circumstance, 
was pressed before the Court and §. 
K. Das Acg. C. J., speaking for the 
Court, observed: 


“We think that this contention is 
correct, We agree with the High 
Court that for holding an office of 
profit under the Government, one 
need not be in the service of Gov- ` 
ernment and there need be no rela- 
tionship of master and servant be- 
tween them.” (p. 319) (of SCR) = 
(at page 258 of AIR) 

“In Maulana Abdul Shakur v. 
Rikhab Chand, 1958 SCR 387 = 
(ATR 1958 SC 52) the appellant was 
the manager of a school run by a 


committee of management formed 
under the provisions of the Durgah 
Khwaja Saheb Act, 1955. He was 


appointed by the administrator of the 
Durgah and was paid Rs, 100 per 
month, The question arose whether 
he was disqualified to be chosen as a 
member of Parliament in view of 
Art, 102 (1) (a) of the Constitution. 
It was- contended for the respondent 
in that case that under Sections 5 
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and 9 of the Durgah Khwaja Saheb 
Act, 1955 the Government of India 
had the power of appointment and 
removal of members of the committee 
of management as also the power to 
appoint the administrator in consul- 
tation with the committee; . therefore 
the appellant was under the control 
and supervision of the Government 


and that therefore he was holding an ` 


office of profit under the Govern- 
ment of India, This contention was 
repelled and this court pointed out 
the distinction between the holder of 
an office of profit under some other 


authority subject to the control- of 
Government.” (pages 319-320) (of 
SCR) = (at. page 258 of AIR) 


“It has to be noted that in Mau- 
lana Abdul Shakur’s case the ap- 
pointment of the appellant in that 
case was not made by the Govern- 
ment nor was he liable to be dis- 
missed by the. Government. The ap- 
pointment was made by the admin- 
istrator of a committee and he was 
liable to be dismissed by the same 


body.” (page 320) (of SCR) = (at page 
258 of AIR) 
“It is clear from the aforesaid 


observations that in Maulana Abdul 
Shakur’s case the factors which 
were held to be decisive were (a) 
the power of the Government to ap- 
point a person to an office of 
‘profit or to continue him in that of- 
fice or revoke 
their discretion, and (b) payment 
from out of -Government revenues, 
though it was pointed out that pay- 
ment from a source: other than Gov- 
ernment revenues was not always a 
decisive factor. In the case before us 
the appointment of the appellant as 
also his continuance in office -rests 
solely with the Government of India 
in respect of the two companies, His 
remuneration is also fixed by Gov- 
ernment, ` We assume for the pur- 
pose of this appeal that they are 
Government companies: within the 
meaning of the Indian Companies Act, 
1956 and 100% of the shares are held 
by the Government. We must also 
remember that in the performance of 
his functions the appellant: is -con- 


trolled by the Comptroller and Audi- ~ 


tor-General who himself is un- 
doubtedly holder of an office of pro- 
fit under the Government, though 
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. In view of these decisions we 
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tion as to his tenure of office and 
removability therefrom.” (page 321) 
(of SCR) = (at page 259 of AIR) 


“Therefore if we look at the 
matter from the point of view of 
substance rather than of form, it ap- 
pears to use that the appellant as the 
holder of an office. of profit in the 
two. Government companies, the 
Durgapur Projects Ltd, and the 
Hindustan Steel Ltd., is really under 
the Government of India; he is ap- 
pointed by the ' Government of 
India, he is removable from office hy 
the Government of India; he per- 
forms functions for two Govern- 
ment companies under the control of 
the Comptroller and Auditor-General 
who himself is appointed by the 
President and whose . administrative 
powers may. be controlled by -rules, 
made by the President.” (page 322) 


(of SCR) = (at page 259 of AIR) 
“In Ramappa v. Sangappa, (AIR 
1958 SC 937) the question arose as 


to whether the holder of a village of- 
fice who has a hereditary right to it 
is disqualified under Art, 191 of the 
Constitution, which is the counterpart 
of Art, 102, in the matter of mem- 
bership of the State Legislature. It 
was observed therein: 


“The Government makes the ap- 
pointment to the office though it 
may be that it has under the statute 
no option but to appoint the heir to 
the office if he has fulfilled the sta- 
tutory requirements, The office is, 
therefore, held by reason of the ap- 
Pointment by the Govt. and not 
simply: because of a hereditary right 
to it. The fact that the Government 
cannot refuse to make the appoint- 
ment does not alter the situation.” 
There again, the decisive test was 
held to be the test of appointment. 
can- 
not accede to.the submission of Mr. 
Chaudhury that the several factors 
which enter into the determination of 
this question — the appointing autho- 
rity; the authority - vested with 
power to terminate the appointment, 
the authority which determines the 
remuneration, the source from which 
the remuneration -is - paid, and 
the: -authority ~' ‘vested. ^ with 
power ‘to control, the manner in 
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which the duties of the office are 
discharged and to give directions in 
that behalf — must all co-exist and 
each must show subordination to 
Government and that it must neces- 
sarily follow that if one of the ele- 
ments is absent, the test of a person 
holding an office under the Govern- 


ment, Central or State, is not satis- 
fied. The cases we have referred to 
specifically point out that the circum- 
stance that the source from which 
the remuneration is paid is not from 
public revenue is a neutral factor — 
not decisive of the question, As we 
have said earlier whether the -stress 
will be laid on one factor or the 
other will depend on the facts of 
each case, However, we have no hesi- 
tation in saying that where the seve- 
ral elements, the power to appoint, 
the power to dismiss, the power to 
control and give directions as to the 
manner in which the duties of the 
office are to be performed, and the 
power to determine the question of 
` remuneration are all present in a 
given case, then the officer in ques- 
tion holds the office under the 


authority so empowered.” (pages 322- 
.323) (of SCR) = (at page 259 of 
AIR) 

38. The core question that 
comes to the fore from the survey of 
the panorama of case law is as to 
when we can designate a person 
gainfully engaged in some work hav- 
ing a nexus with Government as the 
holder of an ‘office of profit’ under 
Government in the setting of disqua- 
lification ‘for candidature for municipal 
or like elections.. The holding of an 
office denotes an office and connotes 
its holder and this duality implies 
the existence of the office as an in- 
dependent continuity and an incum- 
bent thereof for the nonce. 


39. Certain aspects to be ele- 
mentary, For holding an 
profit under Government one need 
not be in the service of Government 
and there need be no relationship of 
master and servant (Gurugobinda: 
1964-4 SCR 311 = (AIR 1964 SC 
254)). Similarly we have to look at 
the substance, not the form. Thirdly, 
all the several factors stressed by 
this Court, as determinative of the 
holding of an ‘office’ under Govern- 


ment, need not be conjointly present. 
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The critical circumstances, not the 
total factors, prove decisive, A prac- 
tical view, not pedantic basket of 
tests, should guide in arriving at a 
sensible conclusion, 


40. In the present case, can 
we say that the post (forgetting the 
finer issue of office, as distinguished 
from post) is under the State Gov- 
ernment? The capitation fee is the 
remuneration the doctor is paid and 
this comes not from Government 
direct but from a complex of sour- 
ces, But Gurugobinda, (AIR 1964 
SC 254) and Gurushanthappa, 1969-3 
SCR 425 = (AIR 1969 SC 744) took 
the view that- payment of remunera- 
tion not from public revenue is a 
neutral factor. Is the degree of 
control by Government decisive? The 
power to appoint, direct and remove, 
to regulate and discipline, may be 
good indicia but not decisive, as 
pointed out in Gurushanthappa. In 
our case, Government does have, 
partly direct and partly indirect, 
control but the conclusion is not in- 
evitable because the doctor is put in 
the List not by Government directly 
but through a prescribed process 
where the Surgeon General has a 
presiding place. How proximate or 
remote is the subjection of the doc- 
tor to the control of Government to 
bring him under Government is the 
true issue, Gurushanthappa has high- 
lighted this facet of the question, In- 
direct control, though real, is insuf- 
ficient, flows from the ratio of Abdul 
Shakur, 1958 SCR 387 = (AIR 
1958 SC 52). The appellant, as ela- 
borated by Ray J. (as he then was) 
in the Calcutta case, was not a ser- 
vant of government, but a private 
practitioner, was not appointed direct- 
ly by Government, but by an officer 
of government on the recommenda- 
tion of a Committee, was paid not 
necessarily out of Government reve- 
nue and the control over him in the 
scheme was vested not in Govern- 
ment but in an Administrative Medi- 
cal Officer and Director whose posi- 
tion is not qua Government servant 
but creatures of statutory rules. The 
ultimate power to remove him did 
lie in Government -even as he en- 
joyed the power to withdraw from 
the panel. Fhe mode of medical 
treatment was beyond Government’s 
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control and the clinic was a private 
one, In sum, it is fair to hold that 
the Insurance Medical Practitioner is 
not a free-lancer but subject to du- 
ties, obligations, control and rates 
of remuneration under the overall 
supervision and powers of Govern- 
ment, While the verdict on being 
under the Government is a perilous 
exercise in judicial brinkmanship, es- 
pecially where the pros and cons are 
evenly balanced, the ruling in Kanta, 
(AIR 1970 SC 694) which binds us 
and the recondite possibility of con- 
flict of duty and interest for a Muni- 
cipal President who is an Insurance 
Medical Practitioner under an ar- 
rangement with Government induce 
us to hold that though the line is 
fine, the appellant is not functioning 
under the Government in the ple- 
nary sense implied in electoral dis- 
qualification, After all, the means, i.e., 
the ban on candidature, must have 
a substantial link with the end viz., 
the possible misuse of position as 
Insurance: Medical Practitioner in do- 
ing his duties as Municipal President. 


41, This question is interlac- 
ed, in the present context, with the 


concept of ‘office of profit, And the 
twin problems baffle easy solution 
since an apparent — not real — 


conflict of reasoning exists between 
Mahadeo, (1969-2 SCR 422) (decided 
by a Bench of two judges) and Kanta 
(AIR 1970 SC 694) (by a Bench of 
five Judges), Of course, Sikri J. (as 
he then was) thought that Mahadeo 
‘in no way militates against the view’ 
which appealed to the majority in 
Kanta, Judicial technology . some- 
times distinguishes, sometimes demo- 


lishes earlier decisions;. the art is 
fine and its use skilful. Both the 
cases dealt with advocates and we 


have referred to them in the earlier 
resume’ of precedents. Even so, a clo- 
ser look will disclose why we follow 
the larger Bench (as we are bound 
to, even if there is a plain conflict be- 
tween the two cases), Justice Row- 
latt’s locus classicus in Great Western 
Ry. Co. (followed by this Court in 
many cases) helps us steer clear of 
logomachy about ‘office’ especially 
since the New English Dictionary 
fills four columns! Rowlatt J. rivetted 
attention on ‘a subsisting, permanent, 
substantive position, which had an 
existence independent from the per- 
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son who filled it, which went on and 
was filled in succession by successive 
holders’. So, the first step is to en- 
quire whether ʻa permanent, sub- 
stantive position, which had an exis- 
tence independent from the person 
who filled it?’ can be postulated in 
the case of an Insurance Medical 
Practitioner, By contrast, is the post 
an ephemeral, ad hoc, provisional in- 
cumbency created, not independently 
but as a List or Panel elastic and ex- 
piring or expanding, distinguished’ 
from a thing that — survives even 
when no person had been appointed 
for the time being? ‘Thin partitions 
do their bounds divide’, we agree, 
but the distinction, though delicate, 
is real, An office of Insurance Medi- 
cal Practitioner can be conjured up 
if it exists even where no doctor sits 
in the saddle and has duties attach- 
ed to it qua office. We cannot equate 
it with the post of a peon or secu- 
rity gunman who too has duties to 
perform or a workshop where Gov- 
ernment vehicles are repaired, or a 
milk vendor from an approved list 
who supplies milk to government 
hospitals. A panel of lawyers for Le- 
gal Aid to the Poor or a body of 
doctors enlisted for emergency ser- 
vice in an epidemic outbreak charg- 
ed with responsibilities and paid by 
Government cannot be a pile of offi- 
ces of profit. If this perspective be 
correct, Kanta and Mahadeo fit into 
a legal scheme. In the former, an 
ad hoc Assistant Government Pleader 
with duties and remuneration was 
held to fall outside ‘office of profit’. 
It was a casual engagement, not ex- 
alted to a permanent position, occu- 
pied pro tempore by A or B. In 
Mahadeo, a permanent panel of law- 
yers ‘maintained by the Railway âj- 
ministration’ with special duties of a 
lasting nature constituted the offices 
of profit — more like standing coun- 
sel. If, in our case, had there been 


.a fixed panel of doctors with special 


duties and discipline, regardless of 
doctors being there to fill the posi- 
tions or no, a different complexion 
could be discerned — as in the case 
of specified number of Government 
pleaders, public prosecutors and the 
like, the offices surviving even if 
they remain unfilled. On the other 
hand, no rigid number of Insurance 
Medical Practitioners is required by 
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the rules or otherwise. If an Insur- 
ance: Medical Practitioner withdraws, 
there is no office sticking out even 
thereafter called office of- Insurance 
Medical Practitioner. ` The critical 
test of independent existence of the 
position irrespectiye of the occupant 
is just not satisfied. Likewise, it is 
not possible to conclude that these 
doctors, though subject to responsibi- 
lities, eligible to remuneration ard 
liable to removal — all with a gov- 
ernmental savour — cannot squarely 
fall under the’ expression ‘holding 
under Government’, Enveloped, 
though the Insurance Medical Officer 
is, by governmental influence, and 
working, though he is, within an of- 
` ificial orbit, we are unable to hold 
that there is an 'office of profit 


held by him and that he is ‘under 


government’, This conclusion avoids 
the evil of public duty conflicting 
with private interest and accommo- 
dation of more technical persons in 
semi-voluntary social projects in an 


era of expanding cosmos of ` State 
activity. 
42. We hold, not. without 


hesitation, that the appellant suffer- 
ed no disqualification on the score of 
holding an office of ‘profit under 
government; Is it not a sad reflection 
on legislative heedlessness that, not- 
withstanding forensic controversy for 
a long period not a little legislative 
finger had been moved to clarify the 
law and pre-empt litigation?_ Judicial 
pessimism persuades us not to be 
hopeful even after this judgment. 
The Court and the Legislature have 
no medium of irter-communication 
under our system, Its desirability was 
emphasised by Justice Cardozo, way 
back in 1921 (when he addressed the 
‘Association of the Bar of the City of 
New York and proposed an agency 
to mediate between the courts and 
the legislature), In lana aaa 
beautiful prog he said: , 


“The Courts are not helped’ as 
they could. and ought to be in the 
adaptation of law to justice. The 
réason they are not helped is be- 
cause there is no one whose business 
it is to give. warning that help is 
... We ‘must have a’ courier 
who will carry the tidings of distress 
Today _ courts and legislature 
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work:in separation and aloofness. 
The penalty is paid both in the 
wasted effort of production and in 
the lowered quality of the product. 
On the one side, the judges, left to 
fight against anachronism and injus- 
tice by the -methods of judge-made 
law, are distracted by the conflicting 
promptings of justice and logic, of 
consistency and mercy, and the output 
of their labors bears the tokens of the 
strain. On the other side, the legisla- 
ture, -informed only casually and 
intermittently of ‘the needs and 
problems of the courts, without 
expert or responsible or disinterested 
or systematic advice as to the work- 
ings of one rule or another, patches 
the fabric here and there, and mars 
often when it would mend, Legisla- 
ture and courts move on in proud 
and silent isolation, Some agency 
must -þe found to mediate i e 
them. ” i 


43. i ‘In the light of the con- 
clusion we have reached, the other 
two grounds raised may not strictly 
arise for consideration, However,’ 
since arguments have been addressed, 
we had better ‘briefly express our 
view. It was argued by Shri Bhatt 
that when the ground for invalida- 
tion of the election is a disqualifica- 
tion for membership, the proper pro- 
cedure is to invoke Section 44 and 
not to resort to an election petition 
under Section 21. On a close study 
of the two provisions ‘in the light of 
the ruling of this Court in 1953 SCR 
1144 = (AIR 1953 SC 210) we are 
satisfied that an election petition 
under. Section 21 is all-inclusive and 
not under-inclusive. What we mean 
is that even if the invalidation of the 
election is on the score of the disqua- 
lification under Section 16 it is appro- 
priate to raise that point under Sec- 
tion 21 which is comprehensive. All 
grounds on the strength of which an 
election can be demolished can be 
paiser in a proceeding under Section 

` The language of the provision is 
ie enough.. Maybe that supervening | . 
disqualifications after a. person is 
elected may {attract Sec. 44, but we 
are unable to agree that the latter 
provision cuts back on the width -of 
the specific section devoted to “calling 
in question an election of a-council- 


lor (including the President) We 
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agree in this regard with .the Full 
Bench decision in Dattatraya, (AIR 
* 1975 Bom- 205 FB). Likewise is - the 
fate of the feeble argument that be- 
cause there: is a-provision for chal- 
lenging the nomination of a candidate 
and for appealing against the deci- 
sion of the returning officer regard- 
ing that objection, it is not permissi- 
ble to urge a ground then available, 
later before the Election Tribunal. - 


44, In the present case there 
was no decision by the Returning Of- 
ficer about the nomination paper, and 
so we are not confronted: by the ap- 
pellate adjudication by the District 
Judge about the validity or other- 
wise of the nomination and its resus- 
citation before the Election Tribunal. 
In this view, we do not accede +o 
the contention of the -appellant based 
on Section 44 or Rule 15. 


45. The third plea; not aimed 
at salvaging the poll success of the 
appellant but in unseating the res- 
pondent who has been declared elect- 
ed by the Tribunal also has no me- 
rit from a legal angle although it is 
unfortunate that in a situation where 
there are only two candidates and 
the election of one is set aside by 
the Tribunal, the other automatically 
gets returned, without , resort | to 
polls, Anyway, in the present case, if 
the appellant’s election were invalid, 


there is only a single survivor left 
in the field, i.e, the first respon- 
dent. Naturally, in any constituency 


where there is only one valid nomi- 
nation, that nominee gets elected for 
want of contest. 


46.. To conclude, since the ap- 
pellant is not disqualified, the ap- 
peals are bound to be allowed and 
we do so, but in the circumstances, 
without costs. , 


47, In the 
C. A. No, 1270 of 1975 the conse- 
quence is to conform to what we 
have held above. Therefore, that ap- 


peal is also allowed. The parties 
will bear their respective costs 
throughout. - 


Appeals allowed. 


‘way of commutation under 


connected appeal 


Mohinder Singh v. State of Punjab, (K. Iyer J.) [Prs. 1-3] S.C. 2299 


AIR 1976 SUPREME COURT 2299 
(From: Punjab & Haryana) 
V. R. KRISHNA IYER, A. C. 
GUPTA AND N. L. UNTWALIA, JJ. 
Mohinder Singh, Petitioner v. 
State of Punjab, Respondent, 


Criminal Misc, Petn, No, 124 of 
1976, D/- 23-1-1976. _ 


{A) Constitution of India, Article 
72 — Application for clemency by 
3 conside- 
ration of President of India — Sup- 
reme Court has no jurisdiction to 
deal with the petition which is in 
the seisin of the President and has 
ho power to pass any order interim 
or other — Prisoner has to move the 
President for stay of execution of 
death sentence, (Paras 3 and 4) 

Shri L. C. Goyal, for Petitioner. 
S The order of thé Court was de- 
livered by 

KRISHNA IYER, J.:— Shri L C. 
Goyal, counsel for the petitioner, with 
the art of brinkmanship, has come up 
at the last moment as he has done 
on former occasions, to pray for stay 
of execution of his clients death 
sentence, Men cling to precious life 
and try: out all strategies to save it 
and perhaps that counts for this mo- 
tion before us. . i 


_ 2.. The prisoner was sentenced 
to death as long ago as 1969 and 
the conviction and sentence 
have been confirmed right up 
to highest Court years ago, In- 
deed, he has. moved mercy petitions 
and consequential writ petitions more 
than once and has managed to avoid 
the ‘executioner . till now. On the 
last occasion the same Advocate 
pleaded that his client’s mercy peti- 
tion was not being forwarded by the 
Superintendent of the Jail and: pray- 
ed that he may be directed by this 
Court to forward it to the President. 
This Court did so and suspended the 
hanging for a time asa last chance. 


3. It now transpires that an 
application for clemency by way of 
commutation has been made by the 
Prisoner and that it has been for- 
warded and is under consideration of 
the President of India, This Court 
has no jurisdiction to. deal with the 
petition which is in the seisin of the 


HT/HT/C577/76/VSS 





2300 S.C, [Pr. 1] T. V. Thanigachalam v. State of T. N. (Sarkaria J) AIR. 


President of India and has no power 
therefore to pass any order, interim 
or other. Counsel has to move, if at 
all, the competent authority, viz., the 
President for avoiding the lethal 
noose for the nonce, The larger 
power always implies incidental or 
ancillary powers. 

4, Human life is a noble gift 
and hanging to death, however legal- 
ly sanctioned, may sound inhuman, 
subject of course, to the conspectus 
of factors relating to the criminal and 
the crime, Nevertheless, the situation 
here is aggravated by the distressing 
circumstance that the death sentence 
has been gruesomely hovering over 
his head for around six years. Legal 
justice belongs to the Court but 
compassionate commutation belongs to 
the top executive. Being functus of- 
ficio, we have no alternative but to 
say ‘no’ to the prayer for stay of 
execution, So, we dismiss the peti- 
tion, leaving the prisoner to move the 
President for any interim orders, if 
he is so advised. This is the last 
word of this Court. 

Petition dismissed. 








AIR 1976 SUPREME COURT 2300 
(From: Madras) 

R. S. SARKARIA AND S. 

MURTAZA FAZL ALI, JJ. 

Thiru V. Thanigachalam, Appel- 
lant v. State of Tamil Nadu, Res- 
pondent, 

Criminal Appeal No, 350 of 1975, 
D/- 19-1-1976. 

(A) Criminal P. C. (1974), S. 482 
— Petition for quashing certain char- 
ges on ground that petitioner, a 
member of Taxing Committee of 
Municipal Council, is not a public 
servant — Question whether he is a 
public servant or not, is a mixed 
question of law and fact — Dismis- 
sal of petition by deciding that ques- 
tion in the abstract without there 
being any evidence before Court, er- 
roneous — (Penal Code (1860), Sec- 
tion 21). Decision 
(Mad.), Reversed, (Para 3) 

The Judgment of the Court was 
delivered by 

SARKARIA, J.:— The appellant 
is a Councillor representing Perambur 
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of High Court | 


Division of the Madras Corporation. 
He was also a member of the Taxing 
Committee of the Municipal Council. - 
He along with other accused is stand- 
ing trial in the court of the Fifth 
Additional Special Judge, Madras 
City on four charges namely: 


“1, 328thly, that you Accused 78 
between November 1971 and Novem- 
ber 1973 at Madras, in furtherance of 
the said agreement and conspiracy 
and in the course of the same trans- 
action accepted or obtained from 
Approver Kannappan gratification to 
the tune of Rs. 26,000/- as a motive 
or reward for inducing by corrupt 
or illegal means the public servants, 
to wit, the officials of the Electrical 
Department, Central Accounts De- 
partment Cash Section, Revenue De- 
partment of the Corporation of Mad- 


ras to do or forbear from doing cf- 
_ficial acts, to wit, prepare, process, 
negotiate and encash for disburse- 


ments bogus muster rolls relating to 
the employment of temporary la- 
bourers in the Electrical Department 


of the Corporation of Madras and 
that you thereby committed an of- 
fence punishable under Section 162 


of the Indian Penal Code. 


2. 329thly that you Accused-78 be- 
tween August 1972 and November 
1973, at Madras in furtherance of 
the said agreement and conspiracy 
and in the course of the same trans- 
action abetted Accused 1 to 74 by 
corrupt or illegal means or other- 
wise abusing their official position as 
public servants to obtain pecuniary 
advantage for yourselves and others 
to the tune of Rs. 6,35,855-25 as set 
out in the Annexure to Charge No. 
326 supra and that you thereby 
committed an offence under Section 
5 (2) read with Section 5 (1) (d) of 
the Prevention of Corruption Act 
(Central Act-II) 1947, read with Sec- 
tion 109, I. P. C, and within my 


‚cognizance. 


3. 330thly, that you Accused-78 
between November 1971 and Novem- 
ber 1973, at the said place, in fur- 
therance of the said. agreement and 
conspiracy and in the course of the 
same transaction abetted Accused 1 
to 74 by corrupt or illegal means or 
otherwise abusing their official posi- 
tion as public servants to obtain pe- 
cuniary advantage for yourselves and 
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others to the tune of Rs. 6,35,855-25 
as set out in the annexure to charge 
No, 326 supra and that you thereby 
committed an offence under Section 
5 (2) read with Section 5 (1) (d) of 
the Prevention of Corruption Act 
(Central Act TI) 1947 read with Sec- 
tion 109, Indian Penal Code and 
within my cognizance. 


4, 331istly that you Accused-78 be- 
tween August 1972 and August 1973 
at Madras in furtherance of the said 
agreement and conspiracy and in 
the course of the same transaction 
habitually accepted or obtained from 
approver Kannappan for yourself 
gratification (other than the legal 


remuneration as a motive or reward 
as mentioned in Sec. 161 of the 
Indian Penal Code) at the rate of 


Rs. 2,000/- per month from August, 
1972 to August, 1973 and in all mak- 
ing Rs. 26,000/- and that you there- 
by committed an offence punishable 
under Section 5 (2) read with Sec. 5 
(1) (e) of the Prevention of Corrup- 
tion Act (Central Act IJ) 1947 and 
within my cognizance. 


2. He approached the High 
Court under Section 482, Code of 
Criminal Procedure praying that the 
last four charges framed against him 
be quashed on the ground that he is 
not a public servant within the 
meaning of Section 21 of the Penal 
Code. No evidence in respect of any 
of these charges has so far been re- 
corded, The High Court has dis- 
missed the petition holding that the 
appellant is a public servant within 
the contemplation of clause 12 (b) of 
Section 21 of the Penal Code. Hence 
this appeal. 


3.. We have partly heard the 
arguments of the learned counsel for 
the parties. The learned Advocate- 
General has contended that cl. 10th 
of Section 21 of the Penal Code will 
also cover the case. The argument is 
that as a member of the Taxing 
Committee, the appellant was con- 
cerned with expenditure and prepara- 
tion of budget and sponsoring propo- 
sals of financial character. It- is sub- 
mitted that evidence will be let to 
establish facts showing that the ap- 
pellant is a public servant within the 
meaning of Section 21 of the Code 
and decision of this question at this 
stage when no evidence has at all 
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been recorded, would be purely 
hypothetical and divorced from facts. 
We also feel that the question in- 
volved is a mixed question of law 
and fact. It requires evidence for 
its determination, We therefore 
think that the High Court was in er- 
ror in deciding this question purely 
in the abstract without there being 
any evidence before it. : 


Ram Pratap 


4, On this preliminary ground 
we would allow this appeal, set aside 
the decision of the High Court and 
send the case back to the trial Court 
for further proceedings in accordance 
with law on all the charges framed 
by the trial Court against the appel- 
lant. We make it clear that the 
question as to whether the appellant 
is or is not a public servant, is left 
open to be decided at the appropriate 
stage. The case being old, the trial 
Court is directed to dispose it of 
with utmost expedition by undertak- 
ing proceedings preferably from day 
to day. 

Appeal allowed. 


AIR 1976 SUPREME COURT 2301 
(From: Delhi) 

V. R. KRISHNA IYER, A. C. 
GUPTA AND N. L. 
UNTWALIA, JJ. 

Municipal Corporation of Delhi, 
Appellant v. Sh. Ram Pratap Singh, 
Respondent, 

Civil Appeal No, 
1969, D/- 8-1-1976. 

(A) Delhi Municipal Corporation 
Act (66 of 1957), S. 95 (1) Proviso — 
— Order of dismissal — Appointing 
authority Commissioner — Dismissing 
authority Deputy Commissioner 
Order bad, 

The essence of the matter is the 
station or rank of the authority 
empowered to dismiss and the officer’ 
subjected to dismissal. That rank 
cannot be delegated and therefore the 
delegatee if he is subordinate, cannot 
arrogate to himself the power to 
dismiss which the original appointing 
authority enjoyed. 

Where the petitioner was ap- 
pointed by the Commissioner but the 
order of dismissal after regular en- 
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quiry was passed by the . Deputy 
Commissioner. 


Held that the order was bad. 


Held further, that as the enquiry 
was properly conducted and the il- 
legality crept in when the Deputy 
Commisioner decided, the Commis- 
sioner could consider the‘ enquiry re- 
port and merits of the matter with 
an open mind, without holding fresh 
enquiry. Decision of High Court 
(Delhi). Affirmed. (Paras 2, 4) 
Cases Referred: Chronological Paras 
AIR 1972 SC 2452 = (1973) .2 SCR 

114 2 


The Judgment of the Court was 
delivered by 


KRISHNA IYER, J..— The ap- 
pellant, Municipal Corporation of 
Delhi, has by special leave come up 
in appeal attacking the decree of the 
High Court which affirmed the con- 
current judgments of the courts be- 
low declaring the order of dismissal 
of the respondent void. 


2. The facts so far as they 
are relevant for this appeal may be 
briefly set out. The respondent was 
a Sewer Inspector appointed in 1958 
by the Commisioner of the Municipal 
Corporation, In 1961, he was sus- 
pended for alleged delinquency. This 
was followed by a departmental dis- 
ciplinary enquiry which resulted in 
his dismissal by the Deputy Commis- 
sioner on October 25, 1962. Of course, 
this order had been preceded by a 
regular enquiry after giving an op- 
portunity to the delinquent officer to 
be heard, After the dismissal order 
by the Deputy Commissioner, an 
appeal was carried to the Com- 
missioner by the respondent but it 
proved fruitless because the Commis- 
Sioner after examining the merits of 
the matter concurred in the conclu- 
sion regarding the guilt and punish- 
ment, Thereafter, the respondent 
brought a suit challenging the vali- 
dity of the order of dismissal and. for 
a declaration that he is deemed to 
have continued in service despite the 
dismissal, He succeeded in the trial 
Court and the appeals by the Corpo- 
ration were all dismissed. The main 
ground on which the order of dis- 
missal was set aside was that the 
appointing authority was the Com- 
missioner while the dismissing autho- 
rity was the Deputy Commissioner. 


A.T. R. 


This flies in the face of the proviso 
to Section 95 (1) of the Delhi Muni- 
cipal Corporation A 1957 “which 
reads thus: SEE i ; 

"Provided that no such officer or 
other employee as aforesaid shall be 
reduced in rank: compulsorily. retir- 
ed, removed or dismissed by any 
authority subordinate to that by 
which he was appointed. l 

X. x x > SES Saeed 
We are satisfied that in the light of 
the decision reported in Management 
D.T. U. v. B. B. L, Hajelay, (1973) 2 
SCR 114 = (AIR 1972 SC 2452) the 
High Court’s view is correct. The 
essence of the matter is the station 
or rank of the authority empowered 
to dismiss and the officer subjected 
to dismissal, That rank cannot be 
delegated and therefore the delegatee 
if he is subordinate, cannot arrogate 
to himself the power to dismiss 
which .the original appointing autho- 
rity enjoyed. It follows that the 
ae of dismissal in the present case 
is bad. 


3. This does not bring the 
story to an end, After all an enquiry 
had-been conducted in accordance 
with the rules and the canons of na- 
tural justice and an enquiry report 
had been submitted. The illegality 
crept in when the Deputy Commis- 
sioner decided. From then on, what 
was done was also illegal, We think’ 
it correct in law and in accordance 
with justice to hold that the Com- 
missioner will be entitled to consider 
the enquiry report with an open 
mind and reach his own conclusion 
as to the culpability or otherwise of 
the respondent, It is no longer 
necessary to hold a fresh enquiry 
regarding the alleged misconduct 
since the record is complete up to ' 
that stage. There is no need to re- 
open that part of the proceeding, Of 
course, when making representations 
before the Commissioner it may well 
be open to the respondent to urge 
any infirmities about the enquiry he 
may like to press and the Commis- 
sioner will give due consideration to 
it. . 
4. The Commissioner will 
consider the merits of the matter un- 
trammelled by the conclusions reached 
by the Deputy Commissioner on -the 
earlier occasion or by the Commis- 
sioner himself on appeal, ‘It is open 
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to the Commissioner ‘while- passing 
final orders regarding the appropriate 
punishment in the event of his hold- 
ing the delinquent guilty to’ take 
into consideration the subsequent re- 
cord of service one way or. the 
other, since on this aspect both sides 
are agreed, Subject to these direc- 
tions, we dismiss the - appeal. The 
parties will bear their costs in this 


Court. - 
i Appeal dismissed. 


AIR 1976 SUPREME COURT 2303 
(From: Rajasthan) 

V. R. KRISHNA IYER, A, C. 
GUPTA AND N. L. 
UNTWALIA, JJ. ` 

The Rambagh Palace Hotel, Jai- 
pur, Appellant : v. The Rajasthan 
Hotel Workers’ Union, : Jaipur, Res- 
pondent. ; 

Civil Appeal No. 2626 (NL) of 
1969, D/- 5-1-1976. n 

(A) Industrial - Disputes Act 
(1947), : Third Schedule, Item 2 — 
Dearness Allowance — Tips received 
by staff of hotel — Cannot be consi- 
dered as anything like‘ a payment 
made by the Management to its em- 
ployees warranting consideration by 
Tribunal to depress award of dearness 


allowance. (Para 2) 
Cases Referred: Chronological Paras 
AIR 1964 SC 864 = 1963 (Supp) 2 

SCR 862 1 


Shri V. S. Desai, for Appellant. 
4 The Judgment or the Court was 
delivered by 

KRISHNA IYER, J: — The ap- 
pellant, the Management of the Ram- 
bagh Palace Hotel, Jaipur,: has at- 
tacked the award made by the In- 
dustrial Tribunal, Rajasthan in fa- 
vour of the workers of. the hotel, in 
the dispute raised on the score that 
the price index having gone up the 
workers were entitled to adequate 
compensation by way of dearness. al- 
lowance, Very fairly, Shri V.. 5. 
Desai appearing for. the appellant has 
confined his: ground of challenge to 
one point, He states that the Indus- 
trial Tribunal while it has. reduced 
the award of dearness allowance. con- 
siderably vis-a-vis, the demand put 
forward, after taking into“ considera- 
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tion various circumstances like free 
food and accommodation, the Tribu- 
nal has failed to bear in mind the 
circumstance that tips in the shape 
of half ‘the salary aré also being dis- 
tributed by the Management to the 
workers, He has brought to . our 
notice the decision of this Court in 
Management of Wenger & Co, v. 
Workmen, 1963 Supp (2) SCR 862 = 
(AIR 1964 SC 864) where it has been 
pointed out that while the right to 
treat the tips received by the waiters 
may not be wholly irrelevant to the 


decision of the question about the 
matter of D., A, it would not be 
right either to make a calculation 


about the tips received and treat the 
said amount as a substitute either 
wholly or partially for the D. A. it- 
self. The proper approach, accord- 
ing to this Court, is for the Tribunal 
to bear in mind the fact that tips 
are received and make some suitable 
adjustment in that behalf, According 
to counsel, the payment of tips has 
been lost sight of by the Tribunal 
and therefore the order. making 
award by way of dearness allowance 
should be interfered with and modi- 
fied. to some extent. 


2. We regret to be unable. to 
agree with the counsel on this point. 
It is well known that in important 
hotels in the country—the appellant 
is now a five star hotel—the custo- 
mers are of the affluent variety and 
pay tips either to the waiters direct- 
ly or in the shape of service charges 
or otherwise to the Management 
along with the bill for the items 
consumed, In short, the true cha- 
racter of tips cdnnot be treated as 
any payment made by the Manage- 
ment out of its pocket but a transfer 
of what is collected to the staff as 
it is intended by the payer to be so- 


distributed. It may also happen that 


more money comes in by way of 
tips into the pockets of the Manage- 
ment than is distributed by it. We 
cannot therefore consider the receipt 
of tips by the saff as anything like a 
payment made by the Management 
to its employees warranting conside- 
ration by the Tribunal to depress the 
award of dearness- allowance, of 
course, it is a factor which may per- 
haps be ¿in the mind. of the Tribunal] 
when he finalised the actual figures. 
There is no reason:for us to think 
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that although not specifically put 
down in his order, the Tribunal has 
lost sight of this circumstance. For 
this reason, we think there is no 
ground for interference with the 
award of the Industrial Tribunal. 
Having regard to the fair way the 
case has been placed before us, we 
do not regard this as a case where 
costs should be awarded while dis- 
missing the appeal. The appeal is 
dismissed but the parties will bear 
their own costs. 


Appeal dismissed. 


' AIR 1976 SUPREME COURT 2304 
(From: Punjab and Haryana)* — 

P. N. BHAGWATI, A. C. GUPTA 

AND S. MURTAZA FAZL ALI, JJ. 
Sarwan Singh and others, Ap- 


pellants v. State of Punjab, Respon- 
dent. 


Criminal Appeal No, 232 of 1973, 
D/- 11-8-1976. 

(A) Criminal P, C. (1898), S, 423 
— Appeal against acquittal — Find- 
ing of fact — Interference with 
Permissibility. 

The law only requires that the 
Appellate Court, in reversing the 
order of acquittal, should be slow 
and circumspect to` disturb a finding 
of fact, but if it is of the opinion that 
the finding of fact is wrong and not 
borne out by the evidence there is no 
limitation on its power to interfere 
with the order of acquittal, AIR 
1974 SC 606, Rel. on. 

Held that the view taken by the 
Additional Sessions Judge was per- 
verse and was against the weight of 
the evidence led by the prosecution, 
and that the High Court after consi- 
dering the entire evidence, has 
given due regard to the principle of 
slowness in disturbing a finding of 
fact, and after having considered the 
same has come to the conclusion 
that no other view was possible on 
the evidence, (Paras 21, 22, 23) 

. (B) Criminal P. C. (1898) S. 423 
— Appeal against acquittal Ap- 
preciation of evidence by appellate 
Court, Cri. Appeal No. 731 of 1971, 


_ *(Criminal Appeal 731 of 1971, D/- 
30-7-1973—(Punj: & Har.)). 
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D/- 30-7-1973 (Punj. and Har.), Re- 
versed, 

Where the direct evidence was 
that the accused M inflicted injury 
with ghop which was recovered from 
his person while the evidence of the 
Doctor was that the ghop injury 
could not have been caused by the 
ghop shown to him and where the 
possiblity of M being falsely roped in 
because of his relationship with co- 
accused could not be excluded. 

Held that M deserved benefit of 
doubt and his acquittal should have 


been maintained by the High Court.’ 


Cri. Appeal No. 731 of 1971, D/- 
30-7- 1973 (Punj. and Har.), Revers- 
ed. (Para 20) 


(C) Criminal P, C, (1898), S. 423 
— Appeal from acquittal — Appre- 
ciation of evidence — Cri. Appeal No. 
731 of 1971, D/- 30-7-1973 (Punj. and 
Har.), Reversed, 

Where practically no overt act 
was attributed to accused A by wit- 
nesses except that he pulled the hair 
of deceased and felled. him, no rela- 
tionship with co-accused, nothing to 
show why he participated in assault 
and not shown to have 


against deceased, Held that A’s ac- 


quittal should have been maintained ` 


by giving him benefit of doubt. Cri. 
Appeal No. 731 of 1971, D/- 30-7-1973 
(Punj, and Har.), Reversed. 

(Para 20) 

(D) Criminal P. C. (1898), S. 157 
— Delay in despatch of First Infor- 
mation Report to Magistrate — Ef- 
fect. 

Delay in despatch of the First 
Information Report is not a circum- 
stance which can throw out the pro- 
secution case in its entirety. AIR 
1972 SC 2679, Followed. 

Held on facts that the prosecu- 
tion had given a very cogent and 
reasonable explanation for the delay 
in despatch of FIR and that the 
High Court was correct in holding 
that the trial court was not justified 
in rejecting prosecution case on the 
ground of delay in the peculiar cir- 
cumstances of the case. Cri. Appeal 
No. 731 of 1971, D/- 30-7-1973 (Punj. 
and Har.), Affirmed. (Paras 8, 9) 

(E) Evidence Act (1872), S. 3 — 
Interested and partisan witness 
Evidentiary value of. 

-It is not the law 
evidence of an. interested 


that the 
witness 


animus - 


1976 
should be equated with that ofa 


tainted evidence or that of an ap-- 


prover so as to require corroboration 
as a matter of necessity. The evi- 


dence of an interested witness - -does | 
infirmity - as 
as a 


not suffer from. any 
such, but the Courts require 
rule of prudence,.not as ‘a. rule -of 
law, that the evidence . of 
such witnesses should be scrutinised 
with a little care. Once that approach 
is made and the Court is. 
that the evidence of interested wit- 


nesses have a ring of truth such evi- | 


dence could be relied 
without corroboration. 


‘upon even 

A (Para 10 
- (E) Criminal P. C. (1898), S. 286— 
Duty of prosecution — Non- exami- 
nation of witness, 

It is. not the law that is omis- 
sion- to examine any and every wit- 
mess even on minor points would un- 
doubtedly lead to rejection of the 
prosecution case or drawing of an 
adverse inference against the prose- 
cution. The law is well settled that 
_the prosecution is bound to produce 
only such witnesses as are essential 
for unfolding of the prosecution nar- 


rative, In other words, before an ad-. 


verse inference against the prosecu- 
tion can be drawn it must be proved to 
the satisfaction of the Court that the 
witnesses who 
were eye-witnesses who had actually 
seen the occurrence and were there- 
fore material -to. prove the case: It 
is not necessary for the 
to multiply witnesses after witnesses 
on the same point; 
rather than the quantity of the evi- 
_ dence that matters. (Para 13) 


(G) Evidence Act (1872), s.3 — 
Relation — Evidence of — Value — 
Relationship by itself not a - ground 
to discredit testimony of witness, if it 
is otherwise found to be consistent 
and true, (Para 16) 
Cases Referred: Chronological Paras 
AIR 1974 SC 606 = (1974) 3. oo 

9 = 1974 Cri LJ 479 
AIR 1972 SC, 2679 = 1973 Cri LJ. 30 
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Mr. Har Dayal Hardy, ‘Sr. Advo- 
cate, (for Nos. 1 and 2), Mr. Vv. 
Mahajan, Advocate (for No. 3), Mi. 
S. K. Mehta, M. Qameruddin and 
P. N. Puri with them), for 
lants: Mr. O. P, Sharma, Da 
for Respondent. 
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satisfied. .Sarwàn Singh has been 


-dering Jit 


.the prosecution .¢ase: in 


had been withheld 


prosecution ` 


it is the quality 


Appel- . 
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The Judgment, of the: . Court was 
delivered by`. - 


' FAZL ALL Fosa This i an ap- 
peal by Sarwan Singh, Mukhtiar 
Singh and Amar Singh under: 8, 2 (a) 
of the’ Supreme Court (Enlargement 
of Criminal Appellate Jurisdiction) 
Act, 1970 and is directed „against the 
order of- the High: Court of Punjab 
and Haryana by which the appellant 
convicted 
under Section 302, I. P, C. and sen- 
tenced to imprisonment for life, 


‘whereas: other two appellants Mukh- 


tiar Singh and Amar Singh have been. 
convicted under Section 302/34, LP.C. 
and given the same sentence, The ap- 
pellants along with- five others were 
prosecuted for the offence of mur- 
r Singh deceased and a 
charge under Section: 302/149, I. P.C. 
and a number of other charges were 
framed against them. All the accus- 


.ed .were tried by the Additional Ses- 


sions Judge, Barnala who rejected 
its entirety 
and acquitted all the accused persons 
of the charges’ framed against them. 
The State of Punjab: filed ari appeal 
before the High Court against the. 
order -of acquittal passed by the trial 


` Court and.after hearing’ the appeal, 


the High Court maintained the ac- 
quittal. of the five accused other than 
the appellants. As regards the ap- 
pellants, the High Court reversed the 
order. of acquittal passed in their fa- 
vour by the. Additional Sessions 
Judge and found that-the prosecution 
case against them had been proved 


beyond reasonable: doubt and it ac- 
‘cordingly 


convicted the appellants 
and sentenced them. as indicated 
aforesaid. We might further men- 
tion, here that the High Cóurt com- 
pletely reversed the findings on the 
merits -of ‘the ` prosecution case 
and -held . that generally: the 
prosecution case was fully proved 
but. as there were some doubtful fea- 
tures regarding the five other- accus- 
ed, whose acquittal was maintained, 
the High Court did' not like to inte- 
fere but made ‘it clear that this 
would not cast any reflection on the 
credibility of the witnesses >of the 
prosecution which had been: believed 
by the: High Court. . 


2. “This is iker an unfortu- 
nate case which as a result of a seri- 
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ous and deeprooted rivalry between 
the two partners of a liquor vend 
culminated in the murder of the de- 
ceased converting one of his friends 
into a foe who, animated’ by a desire 
to wreak vengeance, pounced upon 
the deceased with a party of- eight 
persons and brutally murdered him. 


- 3. The prosecution case -may 
be summarised ‘as follows: 
The appellant Sarwan Singh 
along “with some other persons -had 
obtained a licence for sale of coun- 
try liquor in village Bhadaur and 
_the deceased Jit Singh was also one 
of the partners in that business; Sub- 
sequently, however, Jit Singh was 
dropped and he started selling illicit 
liquor which appears to have seri- 
ously affected the business of Sar- 
wan Singh’s liquor vend and caused 
him considerable loss. This appears 
to have. been the motive for Sarwan 
Singh to wreak vengeanceon the de- 
ceased, According to prosecution, 
Pal Singh.a villager of Bhadaur and 
an acquaintance of Jit Singh inform- 
ed him that Bashir Ahmed who was 
known to the deceased was being 
prosecuted in an opium case and had 
requested Jit Singh to arrange for 
his bail, Jit Singh accordingly took 
his: brother-in-law P. W. Ajaib Singh 
and P.W, Pal Singh who had «given 
him the information and Gurdev 
Singh with him to Phul where Ba- 
shir Ahmed was to be produced. be- 
fore the Magistrate.on July 20, 1970. 
The party of these persons proceed- 
ed by bus from village Bhadaur to 
Phul. Gurdev Singh was to give 
surety and perhaps Jit Singh and 
Pal Singh were to be witnesses if the 
bail was granted to Bashir Ahmed. 
As it happened, however, the pra- 
yer for bail of Bashir ‘Ahmed was 
rejected by.the Magistrate at Phul 
who remanded him for another four. 
days. The deceased and his party, 
therefore, returned disappointed and 
on their way to Bhadaur they alight- 
ed from the bus at’ Salabatpura_ at 
about 2 P. M. It may be noted that 
there.does not appear to have been 
any direct bus service ‘between Bha- 
daur and Phul and for any person 
_going from Phul to Bhadaur had to 
change at Salabatpura for ‘another 
bus, To resume the narrative of the 
prosecution case when the deceased 
. and his two ~ companions ` alighted 


from the bus they were surrounded 
by the eight accused persons vari- 
ously armed, out.of whom the ap“ 
pellant Amar Singh pulled the hair of 
Jit Singh and felled him and there- 
after Sarwan Singh who was armed 
with takwa (axe) gave a blow on 
his hand, The other accused also as- 
saulted the deceased on various parts 
of his body with’ their weapons like 
gandasas, ghops, lathis etc. The ac- 
cused persons appear to have got 
down from à car the moment the 
complainants’ party alighted from the 
bus which seems to indicate that the 
accused persons were aware that the 
deceased: was bound to get down at 
Salabatpura in order to catch an- 
other bus for Bhadaur and as the 
accused Sarwan Singh had a liquor 
vend at Salabatpura he found it 
convenient to lie in wait in this vil- 
lage in order to attack the deceased. 
This is what seems to be suggested 
by the prosecution, The companions 
of the deceased on seeing the occur- 
rence raised a hue and cry as a re- 
sult of which the accused fled away 
and some of whom: even tried to 
chase: Gurdev Singh and Pal Singh 
who concealed themselves and later 
reached Bhadaur by a side track. 
Thereafter Ajaib Singh rushed to the = 
police station at Dialpura which is 
situated at a distance of 2'/2 miles 
from the village Salabatpura and 
lodged the First Information Report 
at: 3 P.M. narrating the entire _ oc- 
currence. Soon’ after ` recording the 
F.R. the Sub-Inspector along with 
some of his assistants set out for the 
place of occurrence for making in- 
vestigation, During the course of 
investigation, recoveries of takwa, 
gandasa and ghop appear to have 
been made .at the instance of some of 
the accused, After usual investigation, 
the police submitted. a charge-sheet as 
a result of which the accused were 
committed to -the Court of Session 
and tried by the. learned Additional 
Sessions Judge, Barnala as indicated 
above. We might -further mention 
that although the F.1.R. mentioned 
the offence under Sections 307/148/ 
149, I. P.C, the offence was convert- 
ed into. that of murder - after the 
death of- the deceased. The -Sub-Ins- 
pector who visited the spot prepared 
an- inquest report and sent the dead 


body to the Doctor for post mortem. 


1976 . 


There can be- no doubt that the de- 
ceased had been assaulted in a most 
brutal and dastardly manner by ‘the 
accused as would appear from the 
number of injuries received by the 
deceased, According to P., W. 1 Dr. 
Prem Nath who performed. a post 


mortem: examination of the’ dead 
body, the {following injuries were 
found on the deceased: , 

"1, Incised wound curved mea- 
suring 5” x !⁄” gaping on the right 
side of scalp in the parietal region. 


The underlying bone was cut and the 
brain matter was coming out. 
The wound went deep for 2”. Poste- 


rior part of the wound was 1” above 


the right ear. 

2. A Punctured wound with 
clean cut margins t x}? xi'/:. deep 
on the outer side of middle of left 
arm, 4” above the left elbow joint. 

3: A contusion 3” x P on the 
outer side of middle of right arm. 
Underlying bone was broken. 

4. Contusion 1'/” x W” on. the 
outer side of right arm, 2” below in- 
jury. No, 3. Underlying _bone `“ was 
broken. l 

5. Punctured wound: '/2” x 1/3” 
and 1” deep on the outer side of 
middle of right arm, '/s” below in- 
jury No. 3 

§, Punctured wound with clean 
cut margins !2” x 1/3” and 1” deep 
on the outer side of lower part of 
right arm: 1” below injury No. 5.- 

7, Contusion 2” x 1”.on the outer 
side of right fore-arm 4” RDOyE the 
wrist joint. 


8. A lacerated wound 1)” x Wy = 
the front of upper, part of right leg: 


3” below the right knee joint. _ The 
underlying bone was broken. 
9. Lacerated wound Px 'h” 


bone deep on the front of upper’ part 
of right leg 14” below the -. right 
knee joint. _ 

10, Incised wound ?’ x 1/3” and 
a” deep on the front of right leg. 
2” below injury. No, 8(?) 

11. Punctured wound with clean 
cut margins ‘/2” x 1/3” and 1” deep 
on the front of right leg '/”. below 
and inner to injury No. -10. 

12, Punctured wound H” x 1/3” 
and 1” deep on the front of lower 
part of ORRE leg. 1” below injury 
No. 11. Li, ae Se 
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ee ,Punctured’ wound ‘V2 x 1/3” 
and > deep on the inner part of 
lower: oat of right leg. 3” above the 
right ankle joint. 

2- 14. Punctured wound ‘'/:” x 1/3” 
x. P’ deep on-the. inner part of right 
leg vs” below. injury No. 13. ` 

‘45. .°Punctured wound P x. 1/2” 
xI” deep going laterally on the Font 
of upper part of left leg, 2” below 
the left knee joint. 

16. Contusion 1'/2” x 1” on the 
front of left leg. 1” below injury 
No. 15. Underlying bone was broken. 

17. A lacerated wound '/2” x 1/3” 
with contusion: around about. on the 
middle of front of. left leg. ‘The 
‘wound was bone deep and the 


. underlying bone was broken. 


18. A lacerated wound 1” x 1/3” ` 
on the inner part of left leg. oih” be- 
low and inner to injury No, 17. 
Underlying bone was broken, 

” 19, Incised wound '/2” x 1/3” and 
1}? deep on the inner side of lower 
part of left leg. 2a? above the left 
ankle joint.” 

An analysis of ibeee injuries would 
show that there were three incised 
‘wounds being injuries Nos. -1, 10 and 
19, eight punctured wounds being in- 
juries Nos. 2, 5, 6 and 11 to 15, four 
lacerated wounds being injuries Nos. 
8, 9, 17 and 18 and four -contusions 
being injuries Nos, 3, 4,7 and 16. 
The medical evidence in.the’ present 
case is a very important piece of 
evidence because it has been relied 
upor both ‘by the defence and the 
prosecution. <> 

4, | According to the evidence 
of -the Doctor in his cross-examina-~ 
tion the .ghops recovered from some 
of the accused could not have caus- 
ed injuries Nos. 2, 5, 6 and 11-to 15. 
Thus. the direct evidence of the Doc- 
tor regarding the injuries caused by 
ghops on the decéased was undoubt- 
edly inconsistent with the medical 
evidence.. We shall, however, dilate 
on ‘this matter a little later. 

5. ‘The accused pleaded in- 
nocence ‘and their main defence was 


that they. had been falsely implicated 


due to factional animus. The learn- 
ed .Additional Sessions Judge, on a 
consideration of evidence led, before 
him, discarded the prosecution case 
on several grounds which have been 
carefully catalogued by “the High 


oad 
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Court in its judgment at pp. 7 to 8 
of Paper Book No. I, Although the 
Additional Sessions Judge relied on 
a number of circumstances, some of 
them are not. at all material. and 
have not been pressed, and in our 
opinion rightly. -by Mr. :Hardy learn- 


ed. counsel appearing for the appel- - 


- lants. ‘Before however considering 
the main comments of the learned 
Additional Sessions Judge’ we;. would 
like to indicate the -evidence against 
the appellarits. “The fact that there 
was rancour- and -rivalry between 
Sarwar Singh and the deceased which 
led the ‘accused to wreak vengeance 
on- the -deceased has been - expressly 
mentioned. in the. F.I.R. which. was 


lodged promptly. within’ an hour: `of. 
the occurrence, Some: of the prosecu- - 


tion witnesses have also testified to 
‘this fact. Apart from this, there is 
definite evidence of- three eye-wit- 


; nesses, namely, P. W. 2..Ajaib Singh,- 


- P.. W, 8 Gurdev. Singh--and P. W. 9 
- Pal Singh who have testified to the 
‘murderous: assault on the deceased 
by the accused persons: ‘Third piece 
of eviderice ; which was produced by 
the: prosecution consists of the reco- 
. very of ghops, takwas and gandasas 
at the instance of the accused, which 
. seeks to corroborate the oral. evidence 
` regarding the assault: by the accused 
i persons .on the deceased. © Finally, 
there is the medical evidence: which 
generally corroborates the. fact, that 
the deceased was assaulted by vari- 
ous. weapons | including sharp-cutting 
weapons, . piercing weapons and .blunt 
weapons, The High Court-while. dis; 
agreeing with the Additional Sessions 
Judge. has accepted the categories of 
evidence indicated above, and has 
held that the prosecution has proved 


its case against the accused, but it, 


gave benefit of doubt: to five of the 
accused without however casting any 
reflection on’ the credibility. of | the 
_witnesses or without” holding that 
the evidence of the witnesses .was 
false in some respects. In en 
words, the High Court’s . finding - 

not that the witnesses chose ‘to fide 


ly implicate innocent persons but it’ 
held thät in view of the infirmity ap-- 


pearing from ‘the medical and | other 
evidence it would not . be safe- to 


confirm the conviction -of some of 
the accused but that did not affect 
at all the credibility of the. witnesses. 
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sions Judge 
. certain - 


‘proceed to deal with the 


A.LR. 


6... We have been taken - 
through the entire record- and the ` 
judgment of the Additional Sessions 
Judge as-also that of the High Court 
and we are’ of the opinion that the . 


- judgment of the High Court is sub- 


stantially correct. The ‘Additional. 
Sessions ‘Judge appears to have reli- 
ed on certain circumstances” which 
were not at all material and which 
did not admit of any -adverse infer- 
ence against the prosecution, Some 
of the reasons given by the Addi-| 
tional. Sessions Judge were. based- on 
pure “speculation. In giving some 
findings the learned Additional. Ses- 
completely overlooked 
important evidence : which i 
was led before the Court. 
7. With this preface we now 
arguments 
advanced-before us by learned 
counsel for the parties. : 


8. The first- contention raised 
by Mr, Hardy, learned counsel for the 
appellants, was that the. F. I. R. itself 
appears to have been lodged not at the 
time “mentioned in the F. I, R, but 
much later and after due deliberations 
and after.- preparation of, the inquest 
report. Counsel derived support to 
this argument from the fact that even 
though the F.I.R. was lodged on July 
20, -1970.at 3 P, M. it is mentioned in | 
another column” that it was despatched 
on July 21, 1970 through Dak. The 
evidence further shows that it was 
received ‘by ‘the: Magistrate on July 21, 
1970 at ‘about 7 A. M. It.is also proved 
that-the F. I, R. was not actually sent 
by post but was sent through a con- 
stable who. had appeared as a witness 
to prove this fact. It was submitted 
that having regard: to the . fact that 
the -F. I. R, gives a very detailed and 
graphic description of injuries in- ~ 
flicted on the deceased and the wea- 
pons with which the accused were 
armed and other details, this. must 
have been copied out from the in- 
quest report after the injuries on the 
deceased were fully.examined by the 
Sub-Inspector at -the spot. The. 
learned Additional Sessioris Judge 
appears to have readily accepted this 
argument and -held that the delay in 
despatch of the F.I R. to the Magis- 
trate not having been. satisfactorily 
explained, there is a -manifest defect: 
in. the prosecution case which throws 
a great deal of suspicion on the 


19716" “Sarwan. Singh v. State of Punjab (Fazl Ali J.) [Prs, 8-9] S.C, 2309 


truth of the prosecution case. In 
giving this finding the learned Ad- 
ditional Sessions Judge appears to 
have overlooked some very important 
circumstances appearing. from the 
evidence. In the first place, while 
-it is true that under Section 157 -of 


the Code of Criminal Procedure as’ 


also.under the Rules made - by the 
State Government, the F.I.R. should 


be despatched forthwith, there is no-. 


thing to show that there was any 
deliberate delay on the part of the 
Sub-Inspector in despatching the 
F.I.R, The evidence of Sub-Inspec- 
tor P. W, 12 Gurdial: Singh 
that immediately after recording the 
F.I.R. he left for the spot. at 3.50 
P.M. along with his assistants, After 
reaching the spot he examined the 
eye-witnesses and other persons, took 
charge of the broken gun of the de- 
ceased, the bloodstained . earth, pre- 
pared the inquest report and made 
arrangements for sending the dead 
“body ‘to the Doctor for post-mortem 
examination. This fact is corrobo- 
‘rated by two documents produced be- 
fore the Court and the evidence of 
P..W..10 Gurdas Singh Head Cons- 
table when he stated that after com- 
pleting the F.I.R, the: Sub-Inspector 
_ left the police station Dialpura. He 
deposed that in the Daily Diary dated 
July 20, 1970 at S. No. 17 there is a 
report about the completion of ~ the 
F.I. R. and the time of departure of 
the Sub-Inspector for the spot is 
given as 3.50 P.M. There is a note 


by the Court that entry No. 17 -of 
the original: Daily © Diary Report 
which was produced before, the 


Court was seen by counsel for all 
the accused. Further more, Exts. 
P. W. 10/D.A. and P. W.. 10/D.B. 
which are copies of the originals 
produced by the witness and copies 
of which were prepared hy him 
- Clearly show that these facts 
correct, These documents : are 
printed at pp. 37 and. . 38° of .the 
Paper Book No. O. Entry at S. No. 
17 in. Ext. P. W. 10/D. A, clearly 
shows that. the F.I.R. had already 
been lodged and that the Sub-Inspec- 
tor along with Ravinder Singh 
and others decided to proceed to the 
spot. Exhibit P.-W. 10/D.B. shows 
at S. No. 15 that the-F. I.R. No. 63 
was actually lodged and entry of this 
fact was made in the concerned Re- 


shows | 


are - 


gister. Thése two documents fully 
corroborate the oral evidence of P. W. 
10 and the S. I. P. W. 12 that after 
recording the F, I, R. ‘the police 
party proceeded to the spot, . Lastly 
there is absolutely- no suggestion put 


‘to P, W. 10 by the accused to the ef- 


fect that he fabricated or manufac- 
tured the documents referred to. The 
genuineness of these documents . not 
having. been challenged, we do - not 
see any reason to distrust them, The 
evidence of P, W. 10 corroborated as 
it is by the documentary evidence 
referred to above clearly shows that 
the delay in the despatch of the 
F. I.R. has been adequately explain- 
ed. Further, there is nothing to 
show that apart from the F.I. R., the 
Sub-Inspector could have got any in- 
formation from any other source re- 
garding the murder of the deceased 
which necessitated his visit to the 
spot. . In these circumstances, there- 
fore, by the time the Investigating 
Officer returned to the police station 
it must. have been sufficiently late 
and therefore the actual despatch of 
the F.I.R. had to be delayed. In 


these ‘circumstances, therefore, we 
are fully. satisfied that the prosecu- 
tion has given a very cogent and 


reasonable explanation for the delay 
in despatch of the F.I. R. i 


_ 9. Apart from .this, it is’ well 
settled that mere delay in’ despatch 
of the F.I.R. is not a circumstance 
which can throw out the prosecution 


_ case in its entiréty. The matter was 


considered by this Court in. Pola 
Singh v. State of Punjab, AIR 1972 
SC 2679.where this Court observed 
as follows: ° 


“But when we find in this case 
that the F.I. R. was actually record- 
ed without delay and the investiga- 
tion started on the basis of. that 
F.I.R: and there is no other infir- 
mity brought to- our notice, then, 
however improper or objectionable: 
the delayed: receipt of the report by 
the Magistrate concerned it cannot by 
itself justify the conclusion that the 
investigation was tainted and ` the 
prosecution insupportable.” ote 
The observations of this Court aptly 
apply to the facts of the ~ present 
case as discussed above, In these cir- 
cumstances, therefore, we agree with 
the learned Judges of the High 
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Court that the Additional. Sessions 
Judge was not at all justified in re- 


jecting the prosecution case on the. 


_iground of the delay in despatch of 
the F.I.R, in the peculiar circum- 
stances of this case. 


10. - The next argument . by 
learned counselfor the appellants was 
that the evidence of the eye-witnes- 
ses consisted of partisan evidence and 
should not, therefore, be relied upon, 
particularly because the evidence 
‘showed that there were two opposing 
factions in the village — one led by 
the deceased and the other by the 
accused, Mr. Hardy, however, fairly 
conceded that even though the eye- 
witnesses may have belonged to the 
group of the deceased there was 
nothing to show that the two groups 


were on inimical terms with each 
other, but he contended . that the 
fact | that the witnesses came 
from one particular group was 
by itself sufficient to show 
the interested nature of the 


evidence. In our opinion -this argu- 
ment is not based on.a correct. ap- 
preciation of the evidence, To begin 
with, it cannot be said 'that P. W. 8 
Gurdev Singh and: P. W, 9 Pal Singh 
were interested or partisan witnes- 
ses, ‘All that the ‘accused have been 
able to show is that P. W, 8 Gurdev 
‘Singh .was on visiting terms with the 
deceased, In villages where popula- 
tion is scanty every villager is usual- 
ly on visiting.terms with another 
villager, unless there is animus be- 
tween them. That by itself is. not 
sufficient to label him as being a 
partisan witness, So far as P. W. 9 
Pal Singh is concerned, there is 
positive evidence to show that he 
was not at all an. interested witness 
but ‘was a completely independent 
witness, P, W. 2 Ajaib Singh the 
first eye-witness has stated at page 
40 of Paper Book No. II that Pal 
Singh was not on visiting terms with 
Jit Singh prior to the . occurrence. 


. When Mr. Hardy drew our attention’ 


to this statement he seemed to sug- 
gest that the word “not” was print- 
èd by mistake and what really was 
recorded by the Judge was that Pal 
‘Singh was on visiting terms with Jit 
Singh. We have, however, perused 
the original record’ and we find that 
the word “not” is present there also. 
What has happened. is that the word 
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“on” after “not” seems to have been 
inadvertently omitted. But then the 
sentence read as a whole clearly in- 

dicates that Pal Singh was not on 
visiting terms with Jit Singh. There 
is no evidence to show that Pal . 
Singh. was in any way closely con- 
nected or interested in the deceased; 

apart from the fact that he was a 
co-villager. In these circumstances, 
even: if the evidence of Ajaib Singh 
and Gurdev Singh be treated to -be 
interested and partisan, since their 
evidence is corroborated: by the 
evidence of Pal. Singh who is .an in- 
dependent witness, the infirmity 
from which the evidence of .P. W. 2 
Ajaib Singh and P, W, 8 Gurdev 
Singh suffered disappears, . Moreover, 

it isnot the law that the evidence of 
an interested witness should be 

equated with that of a tainted evi- 
dence or that of an approver so ‘as 

to require corroboration as a ‘matter 
of necessity. The evidence of an in- 


terested witness does not suffer from 


any infirmity as such, but the 
Courts require as a rule of prudence, 
not as a rule of law, that. the evi- 
dence of such witnesses ‘should’ be 
scrutinised with a little care. Once 
that approach is. made and the Court 
is satisfied that the evidence of inte- 
rested ‘witnesses have a:ring of truth 
such evidence could be relied upon 
even without corroboration. Indeed 
there may be circumstances where 
only interested evidence may be 
available and nò other, e.g. when an’ 
Occurrence takes place ,at mid-night 
in the house when the only witnesses 
who . could see the occurrence 
may be the family members, In such 
cases it would not be proper to in- 
sist that the evidence of the family 
members should be disbelieved mere- 
ly because of their interestedness. 
We, however, need not dilate on this 
point, because assuming as we have 
said that P. W..2 Ajaib Singh and 
P.W. 8 Gurdev Singh were interest- 
ed witnesses; here we have the fact 
that their evidence has been clearly ` 
and consistently corroborated .on all 
points by P. W.-9 Pal Singh who is 
ah independent witness and who bore 
no animus whatsoever against the 
accused. The learned Additional Ses- 
sions Judge has, however, overlooked 
this important aspect of the case and 
we find no-reason.whatsoever to dis- 


t 
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trust the evidence of Pal :Singh even 
on its. intrinsic merit. We have care- 
fully perused the evidence of. P. W. 2 
Ajaib Singh, P..W. 8 Gurdev Singh 
and P, W. 9 Pal Singh and we are 
satisfied that their evidence is credit- 
worthy. and there are no strong or 
cogent reasons why their evidence 
should be completely discarded. 

11. Mr, Hardy learned coun- 
sel for the appellants then strongly 
relied on the fact that the presence 
of the eye-witnesses and the deceased 
at Phul has not been proved by pro- 
duction of the necessary record and 
therefore the genesis of the occur- 
rencé disappears, This argument 
also is based en a serious miscon- 
ception. In the first place it cannot 
be doubted that the deceased was 
found murdered at Salabatpura. 
There is no evidence or material to 
indicate any reason why the de- 
ceased should have gone to Salabat- 
pura, but there are circumstances 
leading to an inescapable inference 
that the deceased: had been to Sala- 
batpura as deposed to- by the eye- 
witnesses on his return from Phul 
as he was to board the bus from 
Salabatpura to Bhadaur. ' As regards 
Bashir Ahmed’s: matter, defence it- 
self produce ‘sufficient material to 
show that the story of the prosecu- 
tion regarding Bashir Ahmed and 


that he was produced before the. 


Magistrate at, Phul was correct. 


12. Exhibit D. W. 4/B Whien 
has been proved by D. W. 4 


Singh Head Constable ‘clearly anes 


‘that Head Constable Gulab Singh set 
out towards Phul for -obtaining re~. 


mand of. Bashir Ahmed in. an Opium 
case at -7.30 A.M. on July. 20, 1970 
which clearly shows that the prose- 
cution ‘case that Bashir Ahmed was 
taken to Phul and was in police cus- 
tody has been proved. Further more, 
the fact of the prosecution case that 
bail was refused to Bashir Ahmed is 
proved from Ext, D. W. 4/C which is 
also dated July 20, 1970 which shows 
that the Head Constable along with 
Mithu Singh returned to village Bha- 
daur after getting further remand of 


Bashir Ahmed upto July |24, 1970. 
All the eye-witnesses have deposed 
to the fact that they had gone to 


Phul for the purpose of arranging 
bail for accused Bashir Ahmed and 
as. Bashir Ahmed* was further re- 
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manded ‘and the bail was not allow- 
ed they ‘had to come back. This part 
of the evidence is clearly supported 
by the documents produced even by 
the. defence.’ In these circumstances, 
therefore, we see no reason at all to 
distrust the evidence of these ‘wit- 
nesses on this point. The learned 
Additional Sessions. Judge failed to 
consider this important feature which 
was proved by the accused themsel- 
ves, Having regard to the cumula- 
tive: effect of the evidence of the 
eye-witnesses, the undoubted pre- 
sence of the deceased as also of the 
eye-witnesses at the spot as deposed 
to by the Investigating Officer and 
the documents discussed above, it has. 
been amply proved that the ‘deceas- 
ed along with his companions had 
gone to Phul to arrange for bail of 
Bashir Ahmed but had to return 
early as bail was not allowed and 


- while the ‘deceased alighted from the 


bus at Salabatpura he was attacked 
by the accused. 


13. — Another cireumstance 


` which appears to have weighed heavi- 


ly with the Additional Sessions Judge 
was that. no independent: witness of 
Salabatpura had been examined by 
the prosecution to prove the prosecu- 
tion case of assault on the deceased, 
although the evidence shows that 
there were some persons living in 
that locality: like- the ‘Pakode-walla’, 
Hotel-walla, shopkeeper and some of 


_the passengers who had alighted at 


Salabatpura with the deceased, The 
Additional Sessions Judge has drawn 
an adverse inference against the pro- 
secution for its failure to - examine 


any of those witnesses, Mr, Hardy . 
has. adopted this- argument. In our 
opinion the comments. of the 
Additional Sessions Judge are based 


on serious. misconception of the correct 
legal position. The onus of proving the 


-prosecution case rests entirely on the 


Prosecution and it follows as a 
logical corollary that the prosecution 
has complete. liberty to choose its 
witnesses if it is to prove . its case. 


‘The Court. cannot compel the prose- 


cution to examine one witness or 
the.-other -as its witness, At the most, 
if a material witness is withheld, the 
Court may draw an adverse infer- 
ence against the. prosecution, But it 
is not the law that the omission to 


examine any. and every witness..even 
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on minor points would undoubtedly 
lead to rejection of the prosecution 
case or drawing of an adverse infer- 
ence against the prosecution, The law 
is -well settled that the prosecution is 
bound to produce only such witnes- 
ses as are essential for unfolding of 
the prosecution -narrative. In other 
words, before an adverse ‘inference 
against the prosecution can be drawn 
it must be proved to the satisfaction 
of the Court that the witnesses who 
had been withheld were eye-witnes- 
ses who -had actually seen the occur- 
rence and were therefore material 
to prove the case. It is not. neces- 
sary for the prosecution to multiply 
witnesses after witnesses on the same 
point; it is the quality rather than 
the quantity of the evidence that 
matters. In the instant case, the evi- 
dence of.the eye-witnesses does not 
suffer from any infirmity or any 


manifest defect on its intrinsic - me-: 


rit, Secondly, there is nothing to 
show that at the time when the de- 
ceased was assaulted a large crowd 
had gathered and some of the mem- 


bers of the crowd had actually seen ` 
cited as. 


the occurrence and were 
witnesses for. the: prosecution and 
then withheld. We must not forget 
that in our country there is a gene- 
ral tendency amongst the witnesses 
in mofussil to shun giving evidence in 
Courts because of the cumbersome 
and dilatory procedure of our Courts, 


the harassment to which they are 
subjected by. the police and the 
searching ~cross-examination which 


they have to face before the Courts. 
Therefore nobody wants to- be’ a 
witness. in a murder or in any seri- 
ous offence if he can avoid. it. Al- 
though the evidence does show that 


four or five persons had alighted - 


from the bus: at the time when the 
deceased and’ his companions got 
down from the bus, yet there-is no 
suggestion that any of those persons 
stayed on to witness the occurrence. 
“They may have proceeded -to their 
village homes. So far as .Pakode- 
walla and Hotel-walla etc: are con- 
cerned there is positive evidence to 
show: that they were interrogated by 
the police but they expressea ignor- 
ance about the occurrence. In this 
connection the evidence of P. W.. 5 
Harnek Singh clearly shows that the 
Investigating Officer interrogated -the 


Hotel-walla and the Pakode-walla 
but they stated before him that they 
had not witnessed the occurrence. 
In these circumstances,’ therefore, 
there: was no obligation on the . pro- 
secution to examine. such witnesses 


who were not at all material. 
t is: not” a case where 
some persons were. cited as 


eye-witnesses by the prosecution on - 
material points and were deliberately 


“withheld from the Court. For these 


reasons, therefore, the learned Addi- 


- tional Sessions Judge was not at all 


justified in raising an adverse infer- 
ence against the’ prosecution case 
from this fact and the High Court 
was right in rejecting this part ‘of the 


reasoning adopted by the learned 
Additional Sessions Judge. 
14. Reliance - was, however, - 


placed by the prosecution upon re- 
covery of Exts. P. L.. P.-M., P. N., 
P. O., P.Q. &- P.R. We are, how- 
ever, in the present case concerned 
only with the recovery of weapons 
from the three appellants which ` are 
reflected in Exts. P.L., P. O. and. 
P. R. In the disclosure statement 
leading to the recovery of the wea- 
pons which are the subject-matter of. 
these documents, there is no state- 


.ment by the accused that they had 


committed an. .offence of: murder 
with the weapons recovered at their 
instance, It is also clear that none 
of the weapons recovered from the 
three appellants bore any. blood- 
stains. In these circumstances, there- 
fore, it seems to us that the mere 
recovery of the weapons is not a 
very material ‘circumstance against 
the accused particularly when every 
villager is supposed to possess one.. 
Exhibit P. L. is the recovery. memo 
of a gandasa, which is said to have 
been recovered from the person of 
Amar Singh on July 25, 1970 while 
he was coming on the turning of 
link road of Gurusar, It is obvious 
that this -recovery is absolutely 
meaningless. The gandasa did not 
have any’ bloodstains and -all that 
this recovery shows is that the ap- 
pellant Amar Singh did undoubtedly 
possess the gandasa. Exhibit P. O. 
is the recovery memo of a takwa 
which was recovered and produced at 
the instance of the appellant Sarwan 
Singh, Here-also there was: no dis- 
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aeure statement and all. that ‘is 


proved is that Sarwan Singh was pos- 


sessed of the takwa in. question. Last- 
ly Ext. P. R. is the recovery memo of 
a ghop. recovered -at the instance- of 
Mukhtiar Singh from a -ditch near 
the canal minor Kangar. -This also 
shows that Mukhtiar Singh was- pos- 
sessed of the ghop. Thus. while- -these 
recoveries cannot be treated to. be an 


incriminating evidence against: the._ac-. 
certain : 


cused, at least this much is - 
that the definite case of the prosecu; 
tion was that these weapons belong- 


ed to the appellants and appear to ` 
have been used in the assault on the. 
deceased, The prosecution cannot be 
allowed to resile from this position: 


This matter will be explained fur- 


ther when we discuss the medical 
evidence. $ 
15. Two oiher circumstances 


have been relied -upon by the Addi- 
tional Sessions Judge as also by Mr. 
Hardy learned counsel for -the ap- 
pellants;. 
ed Trial Judge observed that the 
statements of. P. W; 8 Gurdev -Singh 


and P, W. 9 Pal Singh cannot be be- - 


lieved, because . according to -their 
evidence they had concealed them- 


selves behind the pulas of Sirkanda 
reeds in order‘to save their. lives., 


Both these witnesses did not refer to 


this fact in their statements before 


the Committing Magistrate or the po- 
lice. There appears to be some ‘con- 
fusion regarding this matter, It .is 
true that there is. no reference to 
Sirkanda reeds or pullas inthe state- 
ments of these witnesses before the 
police ‘but the fact that-they had con- 
cealed themselves on the road- to 
Bhadaur is . clearly mentioned -by 
these witnesses before the police.: At 
page 64 of the Paper Book No, II 
P.W. 12 Gurdial Singh S,- H. O. 
clearly deposes that although there 
are Pullas on the right side of Sala- 
batpura-Bhadaur road. there is no 
mention of Pullas in the. statements 
_of the P, Ws. before the police. But 
the fact that they had. concealed 
themselves near that place is clearly 
mentioned as would be evidenced 
from their statements Exts. D,.B.. and 


D. C. at pages 32 and 33- of the - 


Paper Book No:. II. In Ext, D. B. 
which is the-statement of. Gurdev 
Singh before the Sub-Inspector Gur- 


dial Singh it is clearly t mentioned . 


In the first place the learh- 
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that after. the occurrence while Ajaib i 
‘Singh rushed to. the police station, 
‘ the -witnesses 


concealed themselves 
towards -the side of Bhadaur, A simi- 
lar. statement is. made by -Pal Singh 


-in' Ext, D::C. Thus the fact 
that the two witnesses had con- _ 
cealed themselves towards the side 


of Bhadaur at. Salabatpura has been 
consistently deposed by the witnesses 
both before the police and‘the Ses- 
sions Court and the question of the 
exact spot whether it ‘was behind 
the reeds or the pullas is a matter of 
minute detail whose omission would 
not destroy the credibility of the 


-evidence of these witnesses. When 


this fact was pointed out to Mr. 
Hardy he conceded that in view of 
the statements of ‘the witnesses be-- 


fore the- police, this circumstance 
was not of much’ consequence, In 
these circumstances, therefore, the 


‘learned Additional Sessions Judge 


was. not at all justified in relying 
upon. this - circumstance ‘to discre- 
dit the prosecution case. 

16. It was then submitted that 


there was absolutely no motive for 
the accused to have killed the de- 


ceased and the motive given. by the 
-prosecution has not been. proved, We 
. are, however, unable to agree with 


this argument, -There is. overwhelm- 
ing and consistent evidence to prove. 
the motive alleged by the prosecu- 


- tion which arose out of rivalry be- 


tween the accused and Jit Singh de- 
ceased on the question of sale of il- 
licit liquor by- the deceased, To be- 
gin with; this fact has been clearly 
mentioned in. the. F. I. R. which 
was lodged within a very short time 
of the ‘occurrence and . therefore it 
cannot be said that the -motive alleg- 
ed in the F.I. R. was an after- 
thought. ` Apart from-that P. W. 2 
Ajaib Singh has : clearly stated at 
page 42 of the Paper Book No. H 
that Jit Singh deceased had inform- 
ed 5 or-7- days prior to the occur- 


-rence that Sarwan Singh accused sus- 


pected: him “for causing loss to him - 
by ‘the ‘sale of illicit liquor. He had 
also’ stated that the seven accused 
persons ‘belonged to the ‘faction of 
Sarwan Singh and were members of 
his group, The witness had admitted 
that the deceased may have been 
selling illicit liquor, . It is true that 


this witness is. the. brother of -the 
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wife of the deceased ‘and was living 
with the deceased ‘for quite a few 
years, But that by itself is not a 


ground to discredit the testimony of 
this witness, if it is otherwise found: 


to be consistent and true. In this 
case, particularly, we find that the 
version given by P. W, 2 Ajaib 
Singh is fully corroborated by’ P. 
W. 9 Pal Singh who’ is an. absolutely 
independent witness, . 

17. The next witness on the 
question of motive is P, W. 8 Gurdev 
Singh who deposed that Jit Singh 
originally had a share in the liquor 
vend of village Jalal and continued 
to be so for. about two years,- but as 
Sarwan Singh did not givé any share 
of the profits to Jit Singh the lat- 
ter withdrew from the partnership. 
The witness further deposed that on 
the baisakhi day, which would - be 
about three months before the oc- 
currence, ‘Sarwan Singh had levelled 
a. charge against Jit Singh -that he 
was selling illicit liquor, This shows 
that as the deceased had left the 
partnership of the accused Sarwan 
Singh and had indulged in selling il- 
‘licit liquor causing loss-to the ac- 
cused Sarwan Singh. he nursed a 
serious grouse against the deceased 
Jit Singh-and he proclaimed this fact 
on the Baisakhi day. In these cir- 
cumstances we. do not see any rea- 
son to'disbelieve the motive attribut- 
ed by the prosecution to the accus- 
ed Sarwan Singh for killing the de- 
ceased. In fact, while enmity ` cuts 
both ways, according to’ the evidence 
led in this case, it shows that it was 
Sarwan Singh and not ‘the- deceased 
who had harboured ill-will, because 


the deceased had: given a serious 
grouse to Sarwan Singh by causing 
loss in his business and that could 


afford a sufficient motive to Sarwan 
Singh for. committing the murder of 
the deceased along with his men. 


18. Another important cir- 
- cumstance "which incriminates. Sar- 
wan Singh is the fact that all the 
P. Ws, have consistently ‘stated ` that 
Sarwan Singh was coming out ‘of car 
No, 5532 and the accused Sarwan 
Singh admits that this car belongs 
to his son, The witnesses, however, 
say ‘that the car’ belonged to him: 
This is not of much importance ‘so 
long as it establishes: that the car 


order to get out of this 


ALR. 
was in power and possession of Sar- 
wan Singh. ae : - 

19. Thus’ after considering the 
evidence of the three eye-witnesses 
P. W. 2 Ajaib -Singh, P., W. 8 Gur- 
dev Singh and P. W.9 Pal Singh on 
their: intrinsic merits as also -having 
regard to the facts deposed -by them 
consistently, we are satisfied that 
their- evidence contains-a ring of 
truth and they have undoubtedly 
prox the prosecution: case general- 
y. "s ` i i 

> 20.. Before concluding this 
judgment, we must refer to the in- 
consistency between the prosecution 
evidence and the medical evidence on 
which great reliance has been placed 
by the accused. Dr. Prem Nath 
P. W. 1 has categorically stated in 
his cross-examination that so far as 
the punctured wounds are concerned, 


-they could not have been caused by 


ghop which was shown to him, In 
evidence, 
counsel for the prosecution suggested 
that the ghop recovered at: the - ins- 
tance of the accused may not have 
been used by them, but some other 
ghop may have been used in assault- 
ing the deceased. ‘This is, however, 
contrary to the stand taken -by ‘the 
prosecution ‘at the very inception, be- 
Cause by virtue of the seizure reco- 
very memos the prosecution definite- 
ly sought to establish that the ac- 
cused concerned were in possession 
of the weapons with which alone 
they had assaulted the deceased, Nor- 
mally one’ villager, in absence of 
special circumstances, does not pos- 
sess more than ‘one lethal weapon. 
Secondly, there is practically no re- 
examination of'the Doctor to explain 
what type. of ghop could have caused 
the injuries on the deceased. In view 
of the inconsistency between the 
direct and the medical evidence, par- 
ticipation of those accused persons 
who are said to have caused punc- 
tured wounds: with ghop becomes 
doubtful ‘and they’ were, therefore, 
rightly given the benefit: of ‘doubt. 
The case of the appellant Mukhtiar 
Singh also falls within this category, 
because ‘a ghop was recovered from 
his person and. he is said to have 
given.a ghop injury which according 
to the Doctor could not- have - been 
caused by the ghop shown. to the 
Doctor: and recovered. from the ap- 
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pellant - Mukhtiar Singh, On. this 
ground alone, Mukhtiar Singh deser~ 
ves the benefit of doubt and his” ac- 
quittal by the Additional Sessions 
Judge should have been ‘maintained 
by the High Court, “Moreover, being 
a brother of the accused’ Sarwan 
Singh, the possibility that he 


‘have been falsely roped ‘in cannot 


be excluded. As regards Amar Singh. 


there is practically no overt act at- 
tributed against him by` the witnes- 
ses except that he pulled the hair of 
the deceased and felled him. Amar 


Singh is not a relation of the aceus- 


ed and there is nothing to show why 
he should have participated in the 
assault, He bears no animus against 
the deceased either. In these cir- 
cumstances we are satisfied that 
while the prosecution case is gene- 
rally true, but on the state of the 
evidence in this case, it is- not safe 
to convict Amar 
therefore, give him the _ benefit’ of 
doubt. 


21, - So far as Sarwan Singh is 
concerned, there appears to be’ over- 
whelming -evidence against him, He 
was the main hero of the whole 
show and appears to- have planned 
and engineered the murder of the 
deceased, His presence’ at Salabat- 
pura at the time of occurrence: is 
clearly established, not only by - the 
eye-witnesses but also by the pre- 
sence of the car whose number has 
been ‘given by the witnesses, | The 
medical evidence also fully supports 
the injuries causéd by:him:.in that 
the Doctor has clearly stated that in- 
jury No. 1'could have been caused 
by takwa shown to the Doctor, .The 
Doctor says that injury No. ‘1 could 
have been caused if the major por- 
tion of the sharp edged curved takwa 
Ext. P. 1 were to strike on. the 
scalp of Jit Singh.. There is consis- 
tent evidence of all the eye-witnes- 
ses that it was Sarwan Singh who 
gave the blow on the scalp of the 
deceased, ` In these circumstances, 
therefore, the fact that the appellant 
Sarwan Singh caused the fatal blow 
on the. scalp of the deceased result- 
ing in his death is supported not 
only by the evidence of the eye-wit- 

esses but also by medical evidence. 
[For these- reasons, therefore; we are 
satisfied that the prosecution has 


may — 


Singh ‘and we, 
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proved its case against Sarwan ‘Singh 
beyond ‘reasonable -doubt- and the 
learned Additional." Sessions’ Judge 
was’ wholly’ wrong. in discarding the] 


‘prosecution case. 


22. Lastly it! was pestered 
by Mr. Hardy learned ‘counsel for 
the appellants that the High Court 
should not have reversed the acquit- 
tal if two views could be taken on 
the same evidence.. On a full and 
complete discussion of the evidence, 
we find, however, that: the view, 
taken by the learned Additional Ses- 
sions Judge .was perverse and was 
against the weight of the evidence 
led by the prosecution, The law 
only requires that the Appellate 
Court, in reversing the order of ac- 
quittal, should be slow and circum- 
spect to disturb a finding of fact, but 
if it is of the opinion that the find- 
ing .of fact is. wrong and not. borne 


_out by the evidence there is no limi- 


tation on its power to interfere with 
the order of acquittal. In Ram Jag 
Me _The State of U., P., (1974) 3 SCR 
9 (AIR 1974 SC 606) . this Court 
observed as follows: f 

“Due regard to the views of the 
trial Court as to the credibility of 
witnesses in matters resting on pure 
appreciation of evidence and the: stu- 
died slowness of the appellate Court 
in disturbing. a finding of fact ar- 
rived at by a Judge who had the 
advantage of seeing and hearing the 
witnesses, where- such seeing and 
hearing .can be useful. aids 
to- the assessment of evidence, 
are well-known | principles which 
generally inform the administration 
of justice and govern the exercise of 
all appellate jurisdiction, They are 
self-imposed limitations on a power 
otherwise plenary and like all volun- 
tary restraints, they constitute valu- 
able guidelines, Such regard and 
slowness must find their reflection in 
the appellate judgment, which can 
only be if the appellate Court deals 
with the principal reasons that 
influenced the order of acquit- 
tal and after examining the evidence 
with care gives its own' reasons justi- 
fying a contrary view of the- evi- 
dence. It is implicit in this judicial 
process that if two views of the evi- 
dence are reasonably: possible, the 
finding of acquittal ought. not to be 
disturbed.” eg See 


~~ 


' 2316 S. C. 
; in the instant case we find that the 
‘High Court; . after considering the 
entire evidence, has given. due re- 
gard to the principle.of slowness: in 
disturbing a finding of fact, 


come to the conclusion that- no other- 


` view was possible on- the evidence. . 
23. We, therefore, dismiss the 
appeal ‘of Sarwan Sirigh and confirm 
he conviction as also the sentence 
imposed on him. We, however, al- 
low the appeal- of Mukhtiar Singh 
. jand Amar Singh and set’ aside . the 
order of the High Court - convicting 
hese appellants of the ‘offences 
Junder Sections: 302/34, I. P. C. They 
are. iedied to be şet at liberty forth- 
oe Appeal partly. allowed. 
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A. N. RAY.C. J., M. H, BEG-AND: 


JASWANT SINGH,- JN; 

Hasmukhalal Dahyabhai and 
others, Appellants: v. State’ of Guja- 
rat and others, Respondents. i 
' 3 Civil Appeals~Nos, 374-375 .and 
. 457-462 of 1976, D/- 4-8-1976. ~ 
~ #(A) Constitution-of. India, Articles 
31A (1) second proviso, 31B — Guja- 
rat Agricultural Land -Ceiling Act 


(XXVII of 1961), S. 6 (2) — . Validity . 


` —-Does not violate second proviso to 
Article 31A (1) — Is. protected by 
Art: 31B — (Gujarat Agricultural 
Land Ceiling Act: (XXVIII of 1961), 
- Section 6 (2)). ` 

Section 6 (2) of the Act does not 
either disable.a husband or wife from 
owning or holding their separate 
properties. separately. ‘It- does not 
merge or destroy their separate legal 
- personalities. It reqires their separate 
holdings to be grouped together as 
though.they were held by one person 


only for the purpose. of determining . 


the ceiling limit for each member of 
a. family) It may indirectly -have . the 
effect- of disabling. a member of a 
family’ from holding land upto the 


*(S- C. A. Nos. 1784 of 1973; and 650 





: 4125, 1118, 1123, 1124, 1835 and 
1836 of -1974, D/- 12-3-1976— 
- (Guj.)).' is ese 
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and 
after having considered the same has. 


- individual . ceiling limits, 


` protections against. 


A.LR. 


prescribed ceiling limit for a person 
holding ‘as. an` individual, -In -other 
words, the result. is ‘that such a mem- 
ber of a family will have to..be con- 
tent with-a holding less’ than-that of - 


an unmarried individual.. But there 
is no prohibition enacted’ -by the 
<. second proviso to . Article. 31A (1) 


against different ceiling limits pres- 
eribed _ for ‘various individuals or 
classes- of - ‘individuals . differently . 
situated. Nor- does the second pro- 
viso to Article 31A (1) prescribe any 
particular or direct mode of impos- 
ing different ceilings on individuals 
differently circumstanced; . The ceil- 
ing limit may .vary from individual 
to individual. . These varying limits 
may result: from the ‘combined -effect 
of several provisions. The prescrip- 
tion: of different ceiling- limits- ‘for 
different individuals, differently. cir- 
cumstanced, could be - enacted direct- 
ly -by :a- single provision dealing with 
Or, alterna- 
tively, it could be the consequence of - 
several provisions dealing with dif- 
fering. sets of circumstances, No part 
of .the second proviso to Article 31A 


(1) ofthe Constitution.was infringed 
-by Section 6 (2). of “the 


Act, . and, . 
even if rights conferred:-.-on indivi- 


. duals ‘by the 2nd. proviso to Article 
-B1A. (1) were, infringed in any way; 


provisions of Article 31B of =the 
Constitution. are.enough to repel an 
attack based -upon such an alleged in- 
fringement,. Both Articles: :31A (1) 
and 31B-are intended to operate . as. 
-consequences of 
what ‘could otherwise be breaches of 
the Constitution, - It. cannot- be -held 
that, legislation- falling: under’ any 
part of Article 31A (1) of the Consti- 
tution, ‘including. the provisos, ` can- 
not: receive also the protection con- 
templated by Article 31B of the Con- 
stitution, There is nothing in our 
Constitution to bar any statute from 
receiving a dual protection .of both 
Article’ 31A (1) and: 31B of the- Con- 
stitution if the conditions ofeach are 
satisfied. (Paras 16, 19,.20, 21) 
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-< M/s, A. K. Sen, S. J. Sorabjee, 
Sr, Advocates, (M/s. M. V. Chinu- 
bhai & B. R. Agarwala, Advocates 
with them) (in Civil Appeals Nos. 
374-375 of 1976), Mr. S. J. Sorabiee, 
Sr. Advocate, (Mrs, Chinubai, Mr. 
H. Sanjanwala, Mr. P. H, Parekh and 
Miss Manju Jetley, . Advocates with 
him) (in. Civil “Appeals Nos, 457-462 
of 1976), for Appellants; Mr. J. M. 
Thakore, Advocate, General, Gujarat, 


(Mr. J. P. Nanavati and Mr. -M. -N. 
Shroff, Advocates with him), for 
Respondent No; 1 In all the Ap- 


Deals. 


; Judgment of ‘the Court was 
livered by 


BEG, J.— The ‘eight Civil Ap- 
peals before us by certificates of fit- 
ness of the cases for appeals to this 
Court raise common questions -in- 
volving the interpretation of Articles 
31A and 31B of the Constitution of 
India in relation to the - Gujarat 
Agricultural Land Ceiling Act XXVII 
of 1961 -(hereinafter’- referred to as 
the Act’), 


2. The preamble of the Act 
Says | that it was enacted because: 

“xxx. it is expedient in the pub- 
lic interest to make a uniform. provi- 
sion for the whole of the State of 
Gujarat in respect of restrictions upon 
holding agricultural land in excess of 
certain limits and it is also expedient 
for so securing ‘the distribution of 
agricultural land as -best to subserve 
the commoh good to provide for the 
acquisition of surplus agricultural 
land for the allotment thereof ` to 
persons who are in need of lands for 
agriculture (including co-operative 
farming: societies, landless persons, 
agricultural -© labourers and 
holders ) or for the allotment of such 
surplus -agricultural lands the inte- 
grity of which is maintained in com- 
pact blocks to.a department of Gov- 
ernment or to. co-operative farming 
societies’ or corporations owned or con- 
trolled by the State, for ensuring the 
full and efficient use thereof and to 


de- 


provide for other consequential and. 


incidental 
pearing;” ; 
3. The part of Section 6 of 
the Act with which we are epee 
ly. concerned provides: 
"6 (1) Notwithstanding anything 
contained in any'‘law for the time 


matters hereinafter ap- 


Hasmukhalal v. State of Gujarat (Beg J.).. 
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being in force or in any agreement, 
usage or decree or order of a Court, 
with. effect from the appointed day, 
no person shall, subject to the provi- 
sions of-‘sub-sections (2),. (3), (3A): 
and (3B) be entitled to hold, whe- 
ther as owner or tenant or partly as: 


owner and partly as tenant land in 


excess of the ceiling area. 


(2) Where ` an individual, . who 
holds land, is a member of a family, 
not being a joint family which con- 
sists of the individual and his spouse 
(or more than one spouse) and their 
minor’ sons and. minor unmarried 
daughters, irrespective of whether 
the family also includes any major 
son, and land is also separately held 
by such individual’s spouse or minor 
children, then the land held by the 
individual and the said members of 
the. individual’s -fam‘ly, excluding 
major sons, if any, shall be grouped 
together for the purposes of this Act 
and the provisions of this Act 
shall apply to the total land. so 
grouped together as if such land had 
been held by one person. 


- (3) xx- XX XX 

0 (3A) xx. xX xx 
-(3B) Where a family or a joint 
family consist of more than five 


members comprising a “person and 


- other members belonging to all or 


ess of the following categories, name- 
y:— : 

(i) minor son, - 

(ii) widow of a pre-deceased son, 
. Gü) minor - son or unmarried 
daughter of a. pre-deceased son, 
where: his or her mother is dead, 


Such family shall be entitled to 
hold land in excess of the ceiling 


_area to the extent of one-fifth of 


the ceiling area for each member in 
excess of five, so however that the 


‘total holding- of the family does not 


exceed’ twice the ceiling area; and, 


in such a case, in relation to the 
holding’.of such’ family, such area 
shall be deemed to be ‘the ceiling 


area: 


Provided that if any -Jand is held 
separately also by any member .of 
such family, -the.land so held sepa-. 
rately by such ` member shall be 
grouped. together with:the land- to 
such family for the purpose of de- 
termining the total. ee of such 
family: -; ne 
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Provided further that where, in 
consequence of any member of such 
family holding any land in any other 
part . of India ‘outside the 
State, the ceiling area in relation to 
the family is reduced as provided in 
sub-section (3A), the one-fifth of the 
ceiling area as aforesaid shall be 
Poa with reference to the ceil- 

area as would have been applic- 
able had no such land been held by 
euch member in any other part of 
' India. 


(3C) Where a family or a joint 
family irrespective of the number of 
members includes a, major son, then 
each major son shall be deemed to be 
a separate person for the purposes of 
sub-section (1).” 


4. In accordance wiih ‘the 
provisions of Sections 4 and 5 of the 
Act, classes of land, nature of irriga- 
tion facilities provided there, and 
the ceiling area for each particular 
class of land in each locality were 
‘specified in Schedule I..This is found 
Classified in nine local areas. The 
range of ceiling limit varies from 10 
acres to 54 acres, according to the 
irrigation facilities and quality of 
land, the ceiling for less 
and less advantageously situated land 
being higher. 


5. The question ‘which “has 
been raised before us is whether, 
apart from variations in the ceiling 
area imposed by statute, there can 
be a deprivation of rights of. indivi- 
duals holding property ‘separately, in 
exercise of their separate individual 
rights, by grouping them as mem- 
bers of one family so as to- compel 
them to take only one unit of land 
in such a way that their total hold- 
ing does not exceed the ceiling: limit 
which is the same for both indivi- 
duals :as well as families as defined 
by the Act with some allowances for 
large families, This raises a further 
question: What is the unit for which 
this ceiling is prescribed? .- 


6. It is evident that Section 6 
conceives of each “person” holding 
Jand as a single unit whose holding 
must not exceed the ceiling limit. 
Section 2, sub-section (21) Says: 
‘person’ includes a joint family;”. 
Thus, the term “person” is not, 
strictly speaking, ‘defined in the Act. 
Section 2, sub-section (21) only clari- 


productive - 


A.I. RB. 


fies that the term “person” will “in- 

clude” a joint family also. It cer- 

tainly does not exclude an individual 

iy being a person in the eyes of 
we 


a 


7. This has been apne ap- 
parently to make it clear that, in 
addition to individuals, as natural 
persons, families, as “conceived of by 
other provisions, can also be and are 
persons, This elucidation of the 
term .“person” is ‘in keeping with 
Section 3 (42) of the General Clauses 
Act, 1897, which lays down: 

person’ shall include any com- 
pany or association or body of indi- 
viduals, whether incorporated or 
not, x “Tt 

8. We have referred to the 
Central General Clauses Act 10 of 
1897 and not to the State General 
Clauses Act, which also contains a 
similar clarification, because Article 
367 of our Constitution provides that 
the definitions contained in the Cen- 
tral. Act “apply for. the interpretation 
of the Constitution.” The argument 
which has been advanced before us 
is that the. concept of the term “per- 
son”, having been fixed by the Cen-. 


“tral General Clauses Act, this con- 


cept and no other must be used for 
interpreting the second proviso to 
Article 31A of the Constitution which 
lays down: : 


“Provided ’: further that: where 
any law makes any provision for the 
acquisition by the State of any estate 
and where any land comprised there- 
in is held by a_ person under his 
personal cultivation,-it shall not be 
lawful for the State to acquire any 
portion of such land as is within the 
ceiling limit applicable to him’ under: 
eny law for the time. being in force 
or any buliding or structure standing 
thereon or appurtenant thereto, un- 
less the law relating to the acquisi- © 
tion of such land, building or struc- 
ture, provides for payment of com- 
pensation at a rate which shall not 
be less than the market value there- 
of”, 

‘9, As no argument Paned on 
Articles 14 and 19 is open to the 
appellant, the Act under considera- 
tion having been included in the 9th 
Schedule to the Constitution, the 
ground now taken is that Section 6, 
sub-section (2) of the Act, seb out 
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above, contains a colourable’ device 
for getting round the limitations on 
legislative power imposed by the 
second proviso to Article 31A (1) of 
the Constitution. It is urged that 
this is done by adopting an unnatu- 
ral and legally untenable concept of 
a “person” which transpires from an 
analysis of Section 6 of the Act. 


10, It is true that, but for the 
provisions of Section 6, sub-section 
(2) of the Act, the term “person”, 
which includes individuals, as natural 
persons, as well as groups or: bodies 
of individuals, as artificial persons, 
such as a family is, the entitlement 
to the ceiling area would be possess- 
ed by every person, whether artifi- 
cial or natural. In other words, if 
Section 6 (2) of the Act was not 
there, each individual member of a 
family would. have been entitled to 
hold land upto the ceiling limit if it 
was his or her legally separate pro- 
perty, This follows from the obvi- 
ous meaning of the term “person” as 
well as the inclusive definitions given 
both in the’ Act under consideration 
and in the General Clauses Act. 


11. Spouses and minor 
dren, as natural persons, have not 
been debarred from holding their 
separate rights to land by the pro- 
visions of the Act, It is not the -ob- 
ject of the Act to do that. The ob- 
ject of the Act, as set out.above, is 
twofold: firstly, to limit. the ceiling 
area of each holder; and, secondly, 
to acquire what falls beyond the 
ceiling limit so that the State may 
distribute it to more needy persons. 
It is not disputed that compensation 
is provided for acquisition of what 
excéeds the ceiling area in every 
ease. As was held by this Court in 
H. H, Kesavananda Bharati v. State 
of Kerala, 1973 Supp SCR 1 = (AIR 
1973 SC 1461) the amount of com- 
pensation fixed cannot be questioned. 
Therefore, no provision of the Act 
could be or .is challenged on the 
ground that the required compensa- 
tion is not prescribed: for an acquisi- 
tion under it as required by Article 31 
(2) of the Constitution or is inadequate. 


12. Article'31B of ‘the Con- 
stution seems to us to provide acom- 
plete answer: to'.any attack directed 
against the provisions of an Act based 
upon an alleged violation of any of 


chil- 
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the rights conferred by the provisions 
of part HI of the Constitution, It 


_Treads: 


“31B, Without prejudice to the 
generality of the provisions contained 
in Article 31B, none of the Acts and 
Regulations specified in the Ninth 
Schedule nor any of the provisions 
thereof shall be deemed to be void, 
or ever to have become void, on 
the ground that such .Act, Regula- 
tion or provision is inconsistent with, 
or takes away or abridges any of 
the rights conferred by, and provi- 
sions of this Part, and notwithstand- 
ing any judgment, decree or order 
of any court or tribunal to the con- 
trary, each of the said Acts and Re- 
fulations shall, subject to the power 
of any competent Legislature to re- 
peal or amend it, continue in force,” 

13. Learned Counsel for the 
petitioners concede that, in view of 
the decision of this Court in H., H. 
Kesavananda Bharati’s case (AIR 1973 
SC 1461) (supra) and other cases re- 
ferred to there, it is not possible to 
assail the provisions of Section 6 of 
the Act on the ground that they 
take away or abridge any right con- 
ferred by Part III of the Constitu- 
tion on individuals, But, what they 
urge is that the second proviso to 
Article 31A (1) does not confer any 
right upon any person but -only im- 
poses a limit upon the Legislative 
competence so that the inclusion of 
the Act in the 9th Schedule will not 
validate a provision which a legisla- 
ture was not competent at all to en- 
act, Such a provision, it was submit- 
ted, will not be protected by Article 
31B of the Constitution. The con- 
tention is that Article 31B does not 
protect a provision from invalidity on 
the ground of legislative incompe- 
tence of the. legislature enacting it. - 

` 14. We do not think that the 
case before us raises any question of 
legislative competence of the nature 
which could -arise if a State Legisla- 
ture had tried to trespass upon the 
exclusive domain of -Union Legisla- 
tion, What has been urged is simply 
that the second proviso to Art, 31A 
(1) disables the - State : Legislature 
from. acquiring any land’ below the 
ceiling limit without providing for 
compensation for such acquisition at 
the full market value. The - proviso 
certainly protects, and, indeed, con- 
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fers certain rights upon individuals 


to an amount of compensation, That’ 


is its direct effect, 


` 15. “The argument on behalf 


‘of the appellant, -as we understand it 
-is that, although, an alteration of the 
ceiling limit for each “person” direct- 
ly by prescribing its statutory limit 
is permissible, yet, if it is not done 
directly by changing the ceiling limit 
for each person but by introducing a 
‘concept of. “person”’, 
concept in the’ provisions of - the 
second proviso to Article 31A (L), it 
becomes a prohibited colourable >de- 
vice for getting round the second 
proviso to Article 31A (1). It is urged 
that the effect of the amended Sec. 6 
of:the Act is to change the ceiling 
limit for some persons only by alter- 
ing the legal and constitutional con- 
cept of a person. - 


16. We do not find any fixed 
concept of “person” anywhere. No 
doubt the concépt is wide so that it 
could be contended that it should 
not be narrowed down or confined. 
But, does Section 6 (2) do that? Sec- 
tion 6 (2) does not either disable a 
husband or wife from owning or hold- 
ing their separate properties ‘separate-~ 
ly. It does not merge’ or 
their separate legal personalities. It 
requires their separate. holdings to 
be grouped together as though they 
were held by one person only for 
the purpose.of determining the ceil- 
ing limit for each member of a fami- 
ly. It may indirectly have the ef- 
fect of disabling a member of a 
family from holding land „upto the 
prescribed ceiling limit for a person 
holding as an individual. In other 
words, the result is thát' such a mem- 
ber of a family will have to be con- 
tent with a holding less than thatof 
an unmarried individual. It has the 
effect of making it clear that what 
have to be grouped together ‘are the 
separate properties of individuals 
belonging to families other than what 
are joint families in law. It 
takes in and ‘applies to mem- 
bers of families other than un- 
divided Hindu ‘families, It means 
that married persons and their minor 
children will- have to be viewed as 
though they hold one lot together 
even though they retain their sepa- 
rate legal personalities. and ` remain 
competent owners of their separate 





contrary to the. 


destroy ` 


ALR. 


holdings. It does not. affect either 
their legal status or competence, It 
does reduce their individual hold- 
ings. But, we-do not find-any prohi- 
bition enacted by the second proviso 
to Article 31A (1) against different 
ceiling limits prescribed for various 
individuals or classes of individuals 
differently situated, Nor does the 
second. proviso to Article 31A (1)]. 
prescribe any particular or . direct 
mode of imposing . different ceilings 


on individuals differently circum- 
stanced. | 
17. A. glance at the provisions 


of Section 20 of the Act shows that 
separate rights to properties grouped 


‘together for purposes of computation 


only do not vanish: On the 
hand, each holder of such separate 
rights above the ceiling limit is per- 
mitted to select the property he or 
she wishes to continue to hold- in 
such a way 


“that the lands selected for such. 

continuance shall be in the same 
proportion in which lands were held 
by each spouse before furnishing the 
relevant statement under sub-sec. (1) 
of Section 10.” 
The reduction in their olding: 
would, therefore, be proportionate to 
the. areas of lands held separately 
but brought together only for the 
purposes of determining the ceiling 
limit for the family. . The whole ob- 
ject of the process prescribed seems 
to be that families, as contemplated 
by the Act, should be units for 
merely determination of ceilings for 
each member of a family. 


18. Appellants relied on Kun- 
jukutty Sahib v. State of ` Kerala, 
(1973) 1 SCR 326 at page 341° = 
(AIR 1972 SC 2097.at page. 2105), 
where it was held by this Court (at - 
p. 341 (of SCR) -= (atp. 2105 of AIR): 


“It was not disputed that the - 
ceiling limit fixed by the amerided 
Act was within the competence of 
the legislature to fix; nor was it con- 
tended that the ceiling fixed by the 
original unamended Act by itself. de- 
barred the legislature from further 
reducing the ceiling limit so fixed. 
Prior to the amendment. undoubtedly 
no .land within the personal. cultiva- 
tion of the holder under the un- 
amended Act within the ceiling limit 
fixed thereby could be acquired with- 


other . 
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out payment of compensation accord- 
ing to the market value, but -once 
ceiling limit’: was. changed by the 
amended Act the second Proviso -to 


Article 31-A {1) must be held to re-- 


fer only to the new ceiling limit fix- 
ed by the amended Act. The ceiling 
` limit originally fixed ceased to exist 
for future the moment it was replac- 


ed by the amended Act, The prohibi-. 


tion contained in the second proviso 
operates only within the ceiling limit 
fixed under the existing law at the 
given time. It is true that the. new 
ceiling limit was fixed contempora- 
neously with the acquisition of- the 
land in excess of that ceiling 
But it was not contended that a law 
so fixing the ceiling limit 
quiring the land in excess would of- 
fend any provision of the 
tion.” 


19. Pritam Singh v. State of 
Punjab, (1967) 2 SCR 536 = (AIR 
1967 SC 930), was also cited on` be- 
half of the appellants. Here the con- 
tention, amongst others, was repelled 
that, by adding land transferred to 
certain relations to that held by a 
person under his personal cultivation, 
‘for the purpose of determining his 
ceiling area ‘and the surplus left 
under the provisions of the Pepsu 
Tenancy and Agricultural lands Act, 
1955, as amended by a subsequent 
Act, rights guaranteed by the second 
proviso to Article 31A (1). were con- 
travened. This case certainly -does 
not lay down that the ceiling limit 
applicable to each individual must be 
uniform or that it must be contained 
in a single statutory provision direct- 
ly dealing with ceiling limits. It fol- 
lows that the ceiling limit. may vary 
from individual to individual, These 
varying limits may result from the 
combined effect of several provi- 
sions, The prescription of different 
cealing limits for different indivi- 
duals, differently circumstanced, 
could be enacted directly by a single 


provision dealing with individual ceil- -- 


ing limits, or, alternatively, it could 
be the consequence of several pro- 
visions dealing with differing sets of 
circumstances, 
has ever laid down that the inten- 
tion of the law makers on a particu- 
lar subject must- necessarily trans- 
pire from a single statutory provi- 
sion or statutory provisions dealing 
1976 S. C./146 XI G—10 
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limit.. 
and = ac-- 


Constitu- 


No law known to us 
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directly with a particular aspect. To 
read any such limit into the 2nd 
proviso to Article 31A (1) of the 
Constitution would be to accept a 
novel restriction on legislative com- 
petence, We-have no doubt that no 
such restriction could be found in 
the 2nd proviso to Article 31A (1) of 
the Constitution. . 


20. It was urged that Articles 
31A (1) and 31B of the Constitution 
operate in different fields of legisla- 
tion. Whereas Article 31A (1) cures 
certain possible invalidities in ordi- 
nary legislation, arising from its in- 
consistencies with Article 14 or 19 
or 31 of the Constitution, Article 31B 
cures a wider range of infirmities 
arising from conflict with any of the 


provisions of Part III of the Consti- 


tution and necessitates a constitu- 
tional amendment so as to protect an 


. impugned legislation by its inclusion 
-in the 9th Schedule to the Constitu- 


tion, Legislation protected by Article 
31A of the Constitution would fall 
under appropriate legislative entries 
in the 7th Schedule. But, to secure 
the protection of Article 31B of the 
Constitution, resort to the provisions 


_of Article 368 of the: Constitution is 
- imperative, These differences do not 


mean that legislation falling under 
any part of Article 31A (1) of the 
Constitution, including the provisos, 
cannot receive also the protection 
contemplated by -Article 31B of the 
Constitution. There is nothing in our 
Constitution to bar any statute from 
receiving a dual protection, so to 
speak, of both Articles 31A (1) and 
31B of the Constitution if the condi- 
tions of each are satisfied. - 


2i. It is clear to us that the 


proviso to Article 31A (1) of the 
Constitution confers certain rights 
upon individuals and protects them 


from constitutionally. illegal invasion. 
We are, therefore, unable to accept 
the argument advanced on behalf of 
the appellants that the “protective 
umbrella” of Article 31B does. not 
shield the’ impugned provisions 
against an attack based upon the 
limits imposed by the second proviso 
to Article 31A (1) on legislative 
power, The argument overlooks cer- 
tain obvious answers: firstly, that 
limits on legislative powers, imposed 
by Part HI of the Constitution, do 
have the direct result of protecting 
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individual rights: and, secondly, that 
no part of the second proviso ‘to 
Article 31A (1) of the Constitution 
was, as already pointed out above, 
infringed by the impugned provisions, 
and, thirdly, even if one were to as- 
sume, for the sake of argument, that 
rights conferred .on. individuals by 
ithe 2nd proviso to Article 31A° (1), 
were infringed in any way, provi- 
sions of Article 31B of the Constitu- 
tion are enough to repel an attack 
based upon such an alleged infringe- 
ment, Both Articles 31A (1) and 31B 
are intended to operate as protec- 
‘tions against consequences of what 
could otherwise be breaches of the 
Constitution. 


22. ‘Consequently, we ax to 
and do dismiss these: appeals. But, in 
the circumstances of the case, the 
parties will bear their own costs, 

` Appeals dismissed. 
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H. R. KHANNA, V. R, KRISHNA 
IYER AND N. L. UNTWALIA, JJ. 
The Joint Director -of Food, 

Vishakapatnam, Appellant v. The 
State of Andhra Pradesh, ‘Respondent. 


Civil Appeals Nos. 1393- 1398 of 
1975, .D/- 27-7-1976. 


(A) Central Sales Tax Act (1956), 
Sections 2 (b), 6 — Assessee, who is 
— Sales of foodgrains and fertilisers 
by Central Government to States — 
As Joint Director of Food represent- 
ed Union Government in such sales 
he could legitimately be dealt with for 
sales-tax proceedings as representing 
the Union Government, (Para 4) 


(B) Central Sales Tax Act (1956), 
Sections 2 (b), 9 — Dealer — Whe- 
ther Central Government can tax it- 
self, 

It is not correct to say. that the 
Central Government . being the taxing 
authority may not, without being 
guilty of. grotesqueness tax . itself. 
Quite plain is the conclusion from a 
bare, reading, of Section 2 (b) that a 
government (ergo. any government) 


*(Reyn.: Cases Nos. 3to8 of 1974, D/- 
31710- 1975—(Andh, ' Pra.)). AR 


HT/HT/ C492/7 6/DEZ 


Jt. Director of Food v. State of A, P. 


A.I. R. 


is by express inclusive definition made 
a dealer, The Central Government 
being a government is squarely 
covered by the definition,- Nor -does 
S. 9 rescue the Union Government. 
True it is that the tax shall be levi- 
ed by the Government of India; But 
it does so for the benefit of the 
other State Governments and indeed 


through the machinery of the State 
tax agency. The Central Gevern- 
ment may tax itself, . (Para 5) 


(C) Central Sales Tax Act (1956), 
S. 2 (b) — Dealer — Business of 
buying and selling — Whether Cen- 
tral Government can do. (A. P. Gene- 
ral Sales Tax Act (6 of 1957), Sec. 2 


-2 (1) (bbb)). 


Indubitably the State thas the 
power to carry on trade or business 


‘as is manifest from Art. 19 (6) (i) 


and other provisions, Indubitably 
the State distributes essential com- 
modities in a fair and equitable way 
for the. survival of the community 
under its protection, It does not 
however follow that the two func- 
tions i.e. governmental functions .and 
business operations cannot be harmo- 
nized, The systematic, activity of 
buying food grains . and fertilisers 
and selling them by ‘the State al- 
though in fulfilment of a beneficent 
national policy is nevertheless . trade 
or business. Necessarily government 
becomes a ‘dealer’ by definition and 
carries on ‘business’ within the mean- 
ing of the Central Act and the State 
Act, But the Central Government 
can be designated as ‘dealer’ only if 
there is proftt motive under the 
Central Act, So far as the A. P. 
General Sales Tax. Act is concerned 
the definition in Section 2. {1) (bbb) 
of.that Act expressly includes with- 
in the concept of ‘business’ any 
trade or any adventure or . concern 
in the nature of trade or commerce 
carried on or undertaken whether. or 
not ‘with a motive to make gdin or 
profit, and’ whether or not any gain 
or profit accrues, therefrom’, Profit 
making in the State Act is ‘irrelevant 
in contrast toits pertinence in the 
Central Act. (Paras 6, 7) 


-~ .Mr. V. P. Raman, Addl. . pone 
tor-General of India, (Mr. G. 

Sanghi, Sr. -Advocate and Mr. Girish 
Chandra; Advocate. with him), for 
Appellant; Mr. A. K. Sen, Sr. Advo- 
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cate and Mr, P, P, Rao, ‘Advocate 


with him, for Respondent..: . 
The following Judgment of the 
Court was delivered by . E 
KRISHNA TYER, J.:— . This 
batch of cases between a. State Gov- 
ernment (Andhra Pradesh). and the 
Union Government suggests the need 
for litigative discipline for our gov- 
ernments and a periodical post-audi- 
ting in that behalf. And now, we 
make good this inaugural observation 
by narrating briefly the. necessary 
facts and examining closely the few 
points tersely: presented by the Addi- 
tional Solicitor General appearing for 
the common appellant in all these 
cases, ` 


2. Our Constitution ‘mandates 
on the State welfare activism and 
contemplates its undertaking distri- 
bution of commodities essential to 
the life of the community at large 
through., trade and business diréctly 


organised or in other suitable ways.: 


Food grains and fertilisers are strate- 
gic items and the Union of India 
has, in fulfilment of high govern- 
mental functions, been procuring 
these vital goods and selling - them 
to the States or. their-nominees so as 
to ensure equitable supplies and price 
discipline, Pursuant to this ~com- 
mendable' programme the Central 
Government - constructed an infra- 
structure and, “pertinent to our pur- 
pose, appointed, inter alia, a Joint 
Director of Food stationed in the 
port town of Visakhapatnam, ‘This 
Officer sold, for the price fixed by 
his Government, food grains and fer- 
tilisers to the Andhra Pradesh ` State 
and other States. These transactions, 
in the language of sales tax law, fell 
within the twin: categories of intra- 
State and inter-State sales, A. vigi- 
lant State Sales: Tax: Officer. directed 
the filing of returns ‘by the appellant 
under the. Andhra Pradesh General 
Sales Tax Act, 1957 (Act VI of 1957) 
(for short the State . Act) and the 
Central Sales Tax Act, 1956 (for short 
the Central Act). This was compli- 
ed with in. six. returns. for- the 
span of three years but was coupled 
with a plea of immunity from tax on 
grounds: which will be presently dis- 
cussed. The adverse fate- of |" these 
contentions at the hands. of the Sales 
Tax Officer and the appellate © officer 


eventuated in further appeals to the 
Tax Tribunal, The three appeals 
covered by the Central Act were re- 
manded for the narrow purpose of 
determining the presence of profit 
motive in the Central Government 
while undertaking these dealings as 
that element is decisive of the appel- 
lant being a dealer doing business 
and therefore liable to tax under the 
Central Act. The other three ap- 
Peals were duly dismissed and these 
successive defeats notwithstanding, 
the Central Government’s Joint 
Director moved the High Court in 
all the six cases. Undaunted by dis- 
comfiture there, the appellant has 
arrived here, discretion not being the 
better part of . valour. even where 
public money is involved. 

~ The learned 


oo Additional 
Solicitor’ General 


has rightly discard- 


-ed some of the rhetorical but lifeless 


contentions urged before the High 
Court based on Part IV of the Con- 
stitution, The surviving points press- 
ed before us may now be set out 
and discussed. 


4. A hyper-technical point 
half-heartedly urged may be men- 
tioned first, it being easy of rejec- 


tion, Argued counsel that since, in 
any view, the sales were by the 
Central Government, the Joint Direc- 
tor could not be the assessee, Obvi- 
ously this official represented his 
Government in the sales and there- 
fore could legitimately. be dealt with 
for sales tax proceedings as repre- 
senting the Uniori Government. The 
less said about such obstructive con- 
tentions on behalf of a public func- 
tionary the better. Devoid of’ presen- 
tability -we . decline to spend more 
space on this plea. 

<5. Next in ordèr was the 
argument that the definition of 'dea- 
ler’ in Section 2 {b} of the Central 
Act read in implicit harmony with 
Section’ 9 excludes the Central Gov- 
ernment as an exigible entity. The 
thrust of the argument, if we ‘may 
say so, is that the Central Govern- 
ment being the taxing authority may 
not, without -being guilty of grotes- 
queness, tax itself. Counsel ` was 
cautious to coneede that legally it was 
not -impossible for the Central Gov- 
ernment as- a statutorily empowered 
agency: to collect. tax that. falls .due 
from it as an assessee,. Indeed, if the 
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statute clearly states that Govern- 
ment is liable to pay tax qua dealer, 
‘it is not a legal plea to say’ that 
Government is also the taxing autho- 
rity, We have therefore to examine 
whether there is any necessary ex- 
clusion from’ exigibility or other pro- 
vision of immunisation which can be 
spelt out of Section 2 or Section 9. 
- Section 2 (b).of the Central Act 
reads: -- i 


"2. (b) In. this Act, unless the 
context’ otherwise requires, ‘dealer’ 
means any person who carries on 


. the business of buying or ` selling 
goods, and includes a 
. which -carries on such business.” 


Quite plain is the conclusion from a 


|bare ‘reading of this provision that a` 


Government (ergo any. government) is 
iby express inclusive definition made 
a dealer. The Central Government 
being a government. is ` squarely 
covered by the definition. Nor does 
Sec. 9 rescue the appellant. True it 


` jis that the tax shall be levied by the 


Government of India, But -it -does 
so for the benefit of the other State 
Governments and indeed. through 
{the machinery of ‘the State -tax 
agency. Section 9 (3): reads: 


“The proceeds in any financial 
. year of any tax, including -ary pe- 
nalty, levied: and collected under this 
“Act in any State (other than a Union 


‘Territory) on behalf of the Govern- 
ment of-India shall be ` assigned to 
that State-and shall be: retained’ by 


it; and the proceeds attributable to 
Union territories shall . form part of 
the Consolidated Fund of India.” 

Again: Art. 269 (g) of-the Constitution 
speaks in the same strain, viz., ‘that 
the real beneficiary of Central sales 
tax is the State designated in the 
above provisions. the Union Govern- 
ment ‘being empowered to levy: on 
behalf of and thereafter to assign to 
the  réspective States eventually 
entitled to the tax. We see no flaw 
in the reasoning of the High Court 
that the Central „Government may 
tax itself. if it comes to that. > 


6. -A subsidiary contention 
calculated to insulate the Central 
Government from liability was set 
up by the learned Additional Solici- 
tor Genéral to the effect that. an 
undertaking to distribute essential 

commodities by the State in imple- 


Government. 


- Necessarily government 


that the appellant, representing | 


-carries on business and the 
. Government can be. 


investigated + by 


A.LR. 
mentation of its governmental obli- 
gations cannot be described as ‘trad- 
ing’ activity or carrying on of ‘busi- 
ness’ without doing’ violence to the 
concepts. of governmental functions 
and business operations, Indubitab- 
ly the State has the power to carry 
on trade or business as is manifest 
from Art. 19 (6) (ii) and other provi- 
sions, Indubitably the State distri- 
butes essential commodities in a fair 
and equitable way for the -survival 
of the community -under its ‘protec- 
tion. It does not follow that we can-! 
not harmonize the two functions. It 
is well on the agenda’ of State acti- 
vity that it. carries. on. trade or busi- 
ness in essential commodities because 


it has the power to do so and be- 
cause it obligated to ensure even 
distribution of vital goods. -for. the 


needy sections of the people, We see 


no difficulty in inferring that the 
systematic activity.of buying food 
grains: and fertilisers and selling 


‘them by the State although in fuifil- 


ment of- a beneficent national policy 
is: nevertheless trade or business. 
becomes aļ 
‘dealer’ hy definition and carries on 
‘business’ within the meaning of ‘the 
Central. Act. and the State Act (omit- 
ting for a moment the distinction in 
the two definitions based ‘upon the 
motive to make gain or profit), . The. 
conclusion therefore. is. inevitable 
the 
Central Government, is sana ` held 
to be the assessee. l 

“a: We may: hasten to` men- 
tion that the ordinary concept of 
business has the element of gain or 
profit whose absence negatives the. 
character .of the activity as.. business 
in Section 2 (b)-of the: Central Act: 
A person becomes a dealer only if he 
Central 
r designated - as 
‘dealer’ only. if there is profit mo- 
tive. This question- not having. been 
the: fact-finding 
authorities has .been directed to be 
gone into by ‘the. Tax Tribunal in 
the three cases revolving round the 
Central Act. So far as the State Act 
is concerned, this question does not 
arise for. the straightforward rea- 
son that the definition in Section 2 
(1) (bbb) of that Act expressly . in- 
cludes within the concept of ‘busi- 
ness’ any trade or any adventure or 
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concern in the nature of trade or 
commerce carried. on or undertaken 
whether or not ‘with a motive ‘to 


make gain or-profit and whether or. >- 


not any gain or-profit accrues there-. 
from’, Profit making in the State 
Act, it was conceded by counsel for 
the Union, was irrelevant in contrast 
to its pertinence in the Central Act. 
If this be the correct position in law, 
it follows that the State Sales Tax 
Officer is entitled to collect - sales 
tax from the appellant in regard to 
intra-State sales even assuming that 
there is no profit motive or profit 
accrual, The reverse is the case so 
far as Central sales tax is concerned. 


8. In the result . the orders 
passed by the Sales Tax Appellate 
Tribunal in all the six appeals, af- 
firmed as it were by the High Court, 
are correct and these appeals -deserve 
to be dismissed. 3 


9. We are conscious of the 
social implications of sales-tax being 
leviable on essential commodities like 
food grains and fertilisers. Both 
these items are vital to the common 
man and his fragile budget, Any tax, 
especially on food, castsanextra bur- 


den on the poor who are the ulti- 
mate consumers of the article and 
victims of the impost. But this so- 
cially desirable objective can sure- 


ly be achieved. by appropriate noti- 
fications and, if need be, by neces- 
sary legislative direction, The Court 
has to interpret the law. and apply it. 
The State, through its agencies, makes 
the law for socially beneficial ends. 
It is not for the former to salvage 
the latter from the legal coils which 
are its own handiwork. We make 
these observations lest it should be 
felt that judicial construction has 
contributed to extra food tax. The 
blame, if any, must belong to the 
authors of the law. : 


The appeals are dismissed with 
costs——one set. ` i rea 


Appeals dismissed. 


Sharafat Hussain ve 


others, Appellants v. 


- petition in the Subordinate 


Badri Bishal.. S. C, 2325 
AIR 1976 SUPREME COURT 2325 
(From:, 1970 Pat LJR 218) 

-A, N. RAY, C. J., M. H. BEG, 
© R. S. SARKARIA AND P. N. 
= | SHINGHAL, JJ. 

Haji Sharafat Hussain (dead) and 
Badri Bishal 
Dhandhania, Respondent i 

Civil Appeal 
D/- 25-11-1975. . 


(A) -Contract Act (1872), S. 51 — 
Simultaneous performance — Readi- 
ness and willingness on the part of 
plaintiff established — Decree for 
specific performance granted. 


No, 1506 of 1970, 


A suit for specific performance 
of a contract for the sale of certain 
immoveable properties ended in a 
compromise decree. It was agreed 
that the defendants would execute a 
‘Kebala’ in favour of the ‘plaintiff or 
his nominee or nominees’ in respect 
of the suit. properties, and get the 
Same registered by. 30-11-1965. The 
plaintiff on his part agreed and 
undertook that on such execution he 
would pay the ‚balance of the consi- 
deration money after deducting the 
amount already paid by him. The 
Plaintiff alleged that requisite stamps 
were purchased by him on 20-11-1965 


“and 30-11-1965 and drafts of the sale 
` deeds were handed over to defendant 


No. 1, on his behalf, on 20-11-1965, 
but ‘the defendants did not perform 
their part of the obligation. The de- 
fendants contended, however, that 
the drafts were handed over on 
November 29, 1965, in the evening, 
and could not therefore be verified 
by their lawyer and there was de- 
fault on the part of the plaintiff who 
thereby forfeited his right to get the 
decree executed. It was not in dispute 
that the plaintiff handed over the 
drafts of the ‘kabalas’, at any rate, on 
November 29, 1965, and filed a 
Judge’s 
Court on November 30, stating that 
he had handed over the drafts for 
approval and had deposited. the money 
in the treasury for purchasing of 
stamps and had obtained the same 
within the knowledge of the defen- 
dants, It was also stated in that ap- 
plication that the plaintiff was pre- 
pared to pay the consideration as 


LS/LS/E278/75/LGC 
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stipulated in the 
tion. 


. compromise peti- 

Held that it could not be said 
that the plaintiff was not ready: and 
willing to perform his part 
contract, There was also no justifi- 
cation for the contention ‘that the 
plaintiff was in default in submitting 
as many as ten ‘Kebalas’ for execu- 
tion, . According to the terms of 
the compromise decree the plaintiff 


had to get the ‘kebalas’ executed by . 


30-11-1965, Therefore the plaintiff 
was entitled to have ten ‘kebalas’ 
executed by November 30, 1965 and 
that the plaintiff was not a defaul- 
ter on that account, 1970 Pat LJR 
218, Affirmed, — (Paras 5, 6) 
Mr. P. K. Chatterjee, Sr. Advo- 
cate, (Mr. Rathin Das, Advocate: with 
him), for Appellants; Mr. A. K. Sen, 
Sr. Advocate, (M/s. S: K: Dhingra 
and K. B; Rohatgi, Advocates with 
him), for Respondent. ~ i i 


Judgment of the’ Court was de- 
livered by i 

SHINGHAL, F ihis Eana 
peal by the defendants on a certifi- 
cate granted by the High Court of 
Judicature at Patna. under Art, 133 
(1) (a) of the Constitution. The facts 
giving rise to it are quite simple, and 
may be shortly stated. 

2. Respondent Badri Bishal 
Dhandhania filed a suit for specific 
performance of a contract for: the 
sale of certain immovable properties 
by the appellants. The parties ar- 
rived at a compromise, and the trial 
Court decreed the suit. It was agreed 


in terms of the compromise petition 
dated May 17, 1965 that the defen- 
dants would. pay Rs. 7000/- to the 


plaintiff towards the costs of the. suit, 
that amount would be -set off against 
the consideration for.the sale, and 
defendants 1 to 4 would execute- a 
“kebala” in favour of. the „Plaintiff 
or his. nominee or nominees” in: res- 
pect of the suit properties, and get 
the same’ registered by. November 
30, 1965.. The plaintiff on . his. part 
agreed and undertook that on such 
execution he would pay defendant 
No. 1 a sum of Rs. 1,19,999/- on ac- 
count of the balance of the conside- 
ration of Rs. 1,25,000/- after .deduct- 
ing Rs. 5,001/-,on account of earnest 
money already paid by him to de- 
fendant No. 1, and that if the’ defen- 


of the. 


-the right to recover. 


A.LR. 
dant failed to execute and register 
the “kebala” by November 30, 1965, 


the plaintiff would have the right to 
have. it executed and registered: by 
the Court “in his own favour or in 
favour of his nominee or nominees’, 
and further that if the plaintiff fail- 
ed to have the “kebala” executed 
and registered and pay the balance 
of the consideration, he would forfeit 
the earnest 
money of Rs, 5001/- from the de- 
fendants and will have no’ right to 
get the “kebala” executed. The dé- 
cree was, in that case, to become in- 
fructuous, ; 


3. The plaintiff contended 
that stamps worth Rs. 1,600/- and 
Rs. 1,694/- were purchased by him 
on November 20, 1965, stamps worth 
Rs. 2,200/- were purchased on 
November 30, 1965, and drafts of the 


sale deeds were handed over to de- 
fendant No, 1, on his behalf, on 
November 20, 1965, but the defen- 


dants did not perform their part of 
the obligation, The defendants con- 
tended, however, that the drafts were 
handed over on November 29, 1965, 
in the evening, and could ‘not there- 
fore be verified by their lawyer and: 
there was default on the part of the 
plaintiff who thereby forfeited his 
right to. get the decree executed, It 
was pleaded that time was of the 
essence of the contract, The Subordi- 
nate Judge of Bhagalpur held on 
July 31, 1967, that the compromise 
decree was no longer binding on the 
parties and the execution application 
was not maintainable because the 
plaintiff was not intending, from the 
very beginning, to purchase the. pro- 
perty himself, but waited to sell 
away. its bulk to others for profit and 
that the ten sale deeds ‘which. the 
plaintiff wanted to be executed ‘in 
favour of various persons would drive 
the defendants to the institution (of 
suits for recovery of money if ‘the 
consideration was not , paid at . the 
time of execution. It was also held, 
inter alia, that the plaintiffs’: demand 
for the execution of ten “kebalas” 
was the main hurdle justifying the 
refusal of the demand by the defen- 
dants because the defendants were 
not bound to execute ten “kebalas.” 

The Subordinate Judge held further 
that time was of the essence of the 
contract and there was no right to 
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have. the “kebalas” 
November °30, 1965. 


4.. The plaintiff felt aggrieved 
and went up in appeal to the High 
Court, which took the . view. that 
there. was sufficient time for the de- 
fendants to consult their lawyers in 
regard to the draft 
that the plaintiff was never told that 
the drafts were not in consonance 
with the agreement, The High Court 
also held that as the defendants had 
themselves stated in their application 
(which was filed on December 1, 1965) 


executed after 


that the “plaintiff should have got 


the ‘kebalas’ executed by 30th of 
November, 1965, otherwise the ear- 
nest money etc. should stand forfeit- 
ed”, the contention that only one 
“kebala” was to be executed in fa- 
vour of the decreeholder: or his no- 
minee or nominees could not be ac- 
cepted and that there was no justifi- 
cation for the contention that ‘the 
plaintiff was in default in 
submitting as many as ten 
“kebalas” for execution. The appeal 
was therefore allowed, the order of 
the Subordinate Judge was set aside 
and detailed directions were given 
for the execution and registration of 
the documents of sale. The defen- 
dants fell aggrieved and have filed 
the present appeal. d 


5. It has been argued by 


counsel for the appellants that, under 


the terms of the compromise decree, 
the respondent was not: entitled to 
ask for the- execution of ten “kebalas”. 
-and that the High Court erred in 
holding that he himself was not the 
defaulter. We have already made a 
reference to the terms of the com- 
promise petition dated May 17, 1965 
whereby defendants Nos. 1 to 4 
agreed and undertook to execute a 
“kebala” in favour of the 
or “his nominee'‘or nominees” in-res+ 
pect of the suit properties. We have 


also made a reference to the defen- . 


dants’ own application of December 1, 
1965 in which they’ admitted that, 
according to the terms of the com- 
promise decree; the plaintiff had to 
get the “kebalas”- executed by.Novem- 


ber 30, 1965, We ‘are of opinion that 


the High Court was ‘justified, on. the 
basis of these documents, in' taking 
the view that the plaintiff was en- 
titled to have ten “kebalas’ execut- 
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“kebalas” , and 


‘consideration as 


plaintiff. 
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ed by November 30, 1965 and that 
the Plaintiff was not a defaulter on 
that account, There is thus no force 
in the argument to the contrary... 

6 The only other argument 
which has been ‘advanced for our 
consideration is that the High Court 
has erred in rejecting the contention 
that the plaintiff was not ready with 
the Money, and that there was no 
continuous readiness and willingness 
on ‘his part to perform his part of 
the contract, It will be enough for 
us to say in this connection that it 
is not in dispute that the plaintiff 
handed over the drafts of the “keba- 
las”, at any rate, on November 29, 
1965, and filed a petition in the Sub- 
ordinate Judge’s Court on November 
30, stating that he had handed over 
the drafts for approval and had de- 
posited: the money in the treasury for 
purchasing of stamps. and had ob- 
tained the same within the know- 
ledge of the defendants. It was also 
stated in that application that the 
plaintiff was prepared to pay the 
stipulated in the 
compromise petition. There is there- 
fore no justification for the argument 
that the plaintiff was not ready and 
willing to perform his part of the 
contract. . 


7.- . As we find no force in the 
arguments of the counsel for the ap- 
pellants, we have no hesitation in 
dismissing the appeal with costs, 

Appeal dismissed. 
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a8 (From: Bombay)* . 
- Y. V. CHANDRACHUD, V. R. 
KRISHNA IYER ANDA. C. 
i GUPTA, JJ. i 
- Mahadeo Dnyamu Jadav, Appel- 
lant v. State of Maharashtra, Res- 
pondent. f 7 Ps: 
Criminal Appeal No. 67 of 1975, 
D/- 19-11-1975. . 
(A) Penal Code (1860), S. 302 — 
Murder — Sentence, of death — 
Clearest evidence of | eye-witnesses, 
medical: evidence similarity of injuries 
*(Criminal ‘Appeal No: 728 of, 1974 
atd confirmation, case No. 10- of 


‘-'1974— D/- 9-9-1974—(Bom.)).""_ 


LS/AT/E289/75/GDR: 
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‘on the dead bodies recovery of blood- 
stained weapon and clothes that the 
four murders were committed at 
about the same time, as a part of 
the same transaction and by one and 
the same person (accused) — 
Court held was justified in confirm- 
ing the conviction and the death sen- 
‘tence, (Criminal P. C. (1898), Section 
` 376), oe ` (Paras 6, 10) 
(B) Evidence Act (1872), S. 3 — 
Evidence, appreciation of — Criminal 
trial — Medical evidence —. Murder 
charge — Inquest report — Charred 
‘bodies — Some parts of. bodies though 
` completely charred seeing and mea- 
- surement of the incised injuries on 
the bodies possible — Inquest report. 
containing such measurements, could 
not be held to be unreliable. 
f i (Para 8) 


‘Miss Kailash - Mehta, Advocate! 
A. Œ, for Appellant; : M/s. H. R. 
Khanna and M. N. Shroff, for Res- 
pondent. - — 


Judgment of the Court was de 


livered by 


CHANDRACHUD, J.:— This ap- 
“péal by special leave arises out of a 
judgment dated September 9, 1974 of 
the High Court:of Bombay confirming 
the judgment of the 
Sessions Judge, Sangli convicting the 
appellant under Section 302 of the 
- Penal Code and sentencing him to 
death. The-appellant was also, con- 
victed under Section 201 and was 
_sentenced to imprisonment 
years for that offence. 


_ Bs Dnyanu, the father of the 
appellant, and the deceased Prahlad 
Jadhav were real brothers. They had 
partitioned their joint family proper- 


. ties lone before the date of the inci-~ 


dent but it appears that in spite of 
the partition there were disputes be- 


tween the brothers regarding certain 


properties, On the - morning of 
November 9, 1973 Prahlad Jadhav 
went to his field with his. wives 


Dhondubai and Yashodabai and his 
infant daughter Malan. At about 2 
p.m., a neighbour called Babu 
Govinda Jadhav heard cries coming 
from Prahlad’s land and he therefore 
ran in that direction. While standing 
on a Bandh, he saw the appellant 
dealing an axe blow to Yashodabai. 
Prahlad, who was grazing his sheep 
in the northern corner of his field, 


` 


High. 


. Ghoti-Budruk where 


Additional - 


for 5. 


„the appellant at various places 


A. LR. 


tried to go to. the rescue of Yashoda- 
bai but the appellant- delivered an 
axe blow to him also. As a part of 
the same incident, the appellant also 
committed the murders of Dhondu- 
bai and Malan. . He thereafter drag- 
ged the dead bodies to the foot of a 
hill and set them on fire. . 

3. Finding that neither the | 
appellant, nor Prahlad and the mem- 
bers of his family, had returned home. 
in the evening, Dnyanu, the appel- 
lant’s father, grew suspicious. He 
therefore contacted the Police Patil, 
Ramchandra Hari, ‘Ramchandra in 
turn contacted the Sarpanch and the 
two of them went to Prahlad’s field © 
with.a group of 40 or 50 villagers. 
They saw blood, marks at various 
places in the-field and following the 
trail of blood -they found the half 
burnt four bodies in a heap of ash. 
Dnyanu identified the dead bodies as 
those of Prahlad; his two wives and 
his daughter Malan. 


A The Police Patil then went 
with Dnyanu to the Vita Police Sta- 
tion which is about 10 miles from 
the incident 
took place, They reached the Police 
Station at about 3 a.m. when Dnyanu 
lodged his First ‘Information. express- 


ing his suspicion that his son, the ` 
appellant, had committed the four 
murders, P.S.I. Shinde registered 
the offence, went to the scene of 
‘offence, drew the Panchnamas and 
seized various. articles ‘including a 
bloodstained chaddi and banian. He 


looked out for the appellant but was 
unable to trace him, He made in- 
quiries regarding the whereabouts of 
and 
ultimately succeeded in arresting the 
appellant from the house of his 
father-in-law. During the- interroga- 
tion, the appellant produced.an axe 
which was found to be stained with 
human blood. The chaddi and banian 
were also found stained with human 
blood. eae ' 
. 5.. The appellant stated 
the prosecution case was false, 
he was on inimical terms with 
eye-witnesses and that on -the 
of the incident he had gone to a 
temple near Kolhapur. © 

6. Miss Kailash Mehta who 
appears amicus for the appellant has’ 
said everything that could reasonably 
be said in favour of the appellant. 


that 
that 
the 


date - 
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We are, however, unable to accept 
any of her submissions in support of 
her contention that the prosecution 
‘has failed to establish its case beyond 
a reasonable doubt. There is,-in our’ 
opinion, the clearest evidence. to hold 
that the four murders were commit- 
ted by the appellant. - . 
E A The evidence of Babu 
Govinda Jadhav (P. W. 6) seems to 
us unassailable, Prahlad’s land lies 
between Babu’s land and the appel- 
lant’s land. His presence in his own 
field is natural and it does not seem 
to have been ‘seriously disputed that 
he and his wife Akkatai had gone to 
the land for harvesting the Save crop. 
Babu’s attention. was drawn to the 
incident when he heard the cries of 
Yashodabai, and while he was: stand- 
ing on the bandh between the lands 
of Prahlad and the appellant, he saw ` 
the appellant causing axe injuries. 
first to Yashodabai and then to Prah- , 
lad. The evidence of Ramrao Vitho- . 
ba Jadhav (P. W. 7) corroborates in 
every material respect the evidence 
of Babu. The evidence of these two 
witnesses which has been carefully 
weighed by the Sessions Court and 
the High Court leaves no manner of 
doubt, thatthe appellant committed the 
murders and threw the dead bodies 
in the fire. We-might mention that. 
the evidence of Babu that a scuffle 
took place between the appellant and 
Prahlad is corroborated by the dis- 
covery of an incised injury on the 
appellant’s foot: ds deposed. to by Dr. 
Patil (P. W. 17). 


- 8 It is urged by the learned 
counsel for the appellant that, at best, 
Babu could have seen the appellant 
committing the murders of Yashoda- 
bai and Prahlad only and yet he told. 
all those who collected at. the scene 
of offence that the appellant had 
committed the murders of Dhondubai 
and Malan also. A witness who could 
make a false claim to have seen two 
murders cannot, according to the 
learned counsel, be believed when he 
makes a claim that he-had seen two 
other murders, This contention does 
not impress us because.even assum- 
ing that Babu' had not seen the ap- 
pellant committing the murders of 
Dhondubai and Malan there can be 
no doubt that the four murders were 
committed at about the same time. as 


_ murders. 


. from place to place asking 


‘conviction and the sentence of 


Maharashtra {Prs, 6-10] ` S.C, -2329 


a part of the same transaction - 
by one: and the same person, 

similarity of injuries which were no- 
ticed on the four bodies, the quick 
succession in’ which Yashodabai and 
Prahlad. were murdered and the man- 
ner in which the four bodies were 
found in the fire disclose a common 
design. We also see no substance in 
the contention of © the appellant's 
counsel that the doctor who perform- 
ed the post-mortem examination 
could not have seen the injuries as 
the bodies were charred. The evi- 


and 


dence of Dr, Akole (P. W. 18) shows ` 


that though some parts of the bodies 


were completely charred it was pos-_ 


sible to see and measure the incised 
injuries:on the bodies. The inquest 
panchnamas (Exs. 7, 8 and 9) show 
that even the Panchas were able to 
see the incised injuries on the bodies 
of the adult victims. 


9. It is highly unlikely that 
if the appellant was innocent, his 
own father Dnyanu would go to the 


-Police Station -and lodge information 


that the appellant had committed the 
murders. In fact, Dnyanu seems to 
have gone to the Police Patil, Ram- 
chandra, on the evening of the date 
of the incident, not because he grew 
suspicious as his son had not return- 
ed home, but in all probability be- 


The - 


cause he had come to know by that | 


time from’ Babu, Ramrao and others 
that the appellant had committed the 
There is also evidence 
showing. that the appellant went 
for a 
change of clothes as his chaddi and 
banian were bloodstained. The axe 
which -was discovered in pursuance 
of the’ statement made by him was 
also certified by the Chemical Analy- 
ser to be stained with human blood. 
Finally, the appellant; at the time of 
his arrest, was found to have a.fresh 


` incised injury on his left foot. l 


. 10. The High Court was 
therefore justified in confirming the 
the 
‘appellant. Accordingly, we dismiss 


the appeal and confirm the judgment 


of the. High Court.’ 
` Appeal dismissed. 
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AIR 1976 SUPREME COURT 2330 
(From: Madras)* 

A. ALAGIRISWAMI, P. -K. GO- 
SWAMI’ AND N. L, UNTWALIA, JJ. 
: Rallis India Ltd., Appellant v. G. 
Lakshmi Kanthan, Respondent. 


Civil Appeal No, 708 of 1975, D/- 


3-10-1975. 
; (A) Civil P, c. (1908), O. 41, 
R. 25 — Remand — Scope of — 


Discharge from service of an emplo- 
yee of Company — Charge relating 
only to allegations made by. him in 
his letter after he became a share- 
holder — High Court remanding case 
_to Appellate Authority for deciding 
whether as an employee he is liable 
for allegations which he made as a 
share-holder — Held the scope of 
remand was limited to a finding whe- 
ther -he had committed any act in 
his capacity as am employee that 
would entail his discharge from ser- 
vice while writing the offending let- 
ter as a share-holder ‘and not to 


find out whether he had written that 


letter as anemployee—Supreme Court 
in appeal by Special leave refused to 
set aside the order in appeal — Writ 
Appeal No. 284 of 1972, D- 12-8-1974 
(Mad), Affirmed -— (Tamil Nadu 
Shops and Establishments Act (36 of 
1947), Section 41). (Para 7) 

Mr. É. Sen, Sr, Advocate, (M/s. 
T. S, Gopalan & D, N. Gupta, Advo- 
cates with him), for. Appellant; Mr. 
K. K. Venugopal, Sr. Advocate, (Mr. 
S. S. Nambiar, Advocate with. eh 
for Respondent No, 1. 


Judgment of the Court was ~de- 
livered by 
i UNTWALIA, J.:— In a simple 
‘matter of discharge from service’ of 
the respondent by the appellant ‘in 
this appeal by special leave. a lot of 
confusion cropped up resulting in a 
chequered ‘history of the case, 

2. ` The respondent was an 
employee of the. appellant company at 
its Madras office. In 1961 he was 
working in the Accounts Department 
but was transferred to the Copying 
Department on the 24th Noyember, 
1961. Respondent wrote several 
letters to the higher authorities of ‘the 


*(Writ Appeal No, 284 of 1972, D/- 
12-8-1974—(Mad.)). 
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company in the years 1962 to 1964. 
making various allegations of acts of 
commissions and omissions on the 
part of the management.: One such 
letter was written on the 4th April, 


1964 when the respondent had also 
become a shareholder of the com- 
pany by acquiring some shares, It 


appears some further correspondence 
ensued between the parties after the ` 
writing. of the letter dated the 4th 
April, 1964. Ultimately the autho- 
rity of the company framed charges 
against the respondent which were 
enquired into by Shri V, K. Menon 
who was appointed as an Enquiry 
Officer. Eventually the respondent 
was discharged from service by order 
dated the 23rd December,.1965, - 

3.. The respondent filed an 
appeal under Section 41 (2): of the. 
Madras Shops and Establishments 
Act, 1947 complaining to the .autho- 
‘rity under the said Act that he had 
been discharged from. service, in vio- 
lation of the provision of law. con- 
tained in Section 41 (1), An. Addi- 
tional Commissioner for Workmen’s 
Compensation, Madras dismissed the 
respondent’s appeal by his order | 
dated the 23rd Sentara 1967. It 
would appear from. this order that 
the plea ofthe respondent that he 
had entered into the correspondence 
which was’ the subject-matter `of 
charge in his capacity as a. share- 
holder was noticed by the Addi- 
tional. Commissioner, yet .without 
focussing his attention on this plea he 
held that the services of the respon- 
dent were dispensed with for a rea- 
sonable cause within the meaning of 
Section 41 of the Madras Act, 

4. ~ Respondent No. 1 filed 
Writ Petition No.’ 937/1968 in the 
Madras High Court. Kailasam J., al- 
lowed the writ petition by’ his order 
dated 4-12-1968 and remitted back 
the matter to the Additional Com- 
missioner, It would appear from. his 
order that a grievance 'was made be- 
fore him by the learned counsel of 
the respondent that the charge which . 
was framed against him was ‘in res- 
pect of a letter which he. wrote in 
his ‘capacity as a shareholder and, he, 
therefore, could not be’ punished for 
writing a letter. as a` ‘shareholder. 
Argument further was “that this mat- 
ter had been dealt with by the 
management but the Assistant Com- 
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missioner had- failed to deal -with 
this aspect of the case; The learned 
Judge stated in his order-—— 


“The plea of the petitioner ` is 
that.he wrote that letter in his capa- 
city as ‘a shareholder, If the charge 
related only to the allegations made 
by the petitioner, after he became. a 
shareholder, the question «that will 
have to: be decided is, whether as an 
employee he is liable for the allega- 
tions which he made as a share- 
holder, Under what circumstances an 


employee will be liable for the acts: 


different 
for deci- 


committed by him in a 
capacity would also fall 
sion.” 

He allowed the parties to: let in evi- 
dence after remand regarding the 
scope of the charge and the liability 
of respondent as an employee. 

5. The company went up in 
appeal and a Bench of the Madras 
High Court dismissed it by Ones 
in its order: 


“The point, therefore, was aie 
ther he could not. make those allega- 
tions as a shareholder, even though 
he was an employee.” 
After remand another Additional 
Commissioner dealt with the matter 
dismissed the appeal again hold- 

B: i 

“Tam of the humble ‘opinion 
that though he.was a shareholder of 
the company, he was still an emplo- 
yee first and foremost and -was 
amenable to the disciplinary ieee: 
tion of the management.” 


6. Respondent filed writ peti- 
tion No. 4173/1970 from the order 
dated the 30th June, 1970 of the 
Additional Commissioner. Neither in 
the writ petition nor.‘ before the 
learned single Judge was a point 
taken by the respondent - that ‘the 
order of the Additional’: Commissioner 


after remand was not in conformity’ 
with the order of remit made by the’ 


High Court, Ramaprasada Rao, J. dis- 
missed the writ petition. by his order 
dated 5-4-1972 holding that ‘there 
was no apparent error in the ` order 
of the Additional Commissioner.. . The 
respondent filed a writ appeal. Be- 
fore the: Berich, an argument was 
advanced that the scope of the remit 
order: was limited to a finding whe- 
ther the respondent as an employee 
could -be made liable for the allega- 
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tions made by himas a shareholder. 
Thinking that the Additional Com- 
missioner entirely failed to appreciate 
the limited: scope of the remit and 
that it was not -open to him to find 
out whether the allegations had been 
made by the respondent as an. ém- 
ployee the Bench ‘sent back the case 
again to: the Additional Commissioner. 
The company has filed this appeal 
after obtaining special leave of this 
Court. 


Ti Learned counsel for the 
appellant took us through the vari- 
ous orders and documents in this 
case and submitted that the scope of 
the earlier: remit order was to find 


‘out whether the respondent had made 


the allegations in his capacity as an 
employee or as a shareholder. Coun- 
sel further submitted that Kailasam, 
J. had allowed further evidence to 
be adduced only for determination of 
the said question, otherwise there 
was no necessity for any evidence, if 
the scope of the remit order was as 
thought and held by the Division 
Bench in the order. under -appeal. It 
seems to us that there has been a 
lot of confusion in this case because 
of the fact that the letter dated the 
4th April.1964 was written by the 
respondent not in isolation but in 
continuation -of several .other letters 
written earlier when he was not a 
shareholder but simply an: employee 
of the company. But the main charge 
in the case seems to be in relation 
to -the correspondence entered - -into 
by the respondent wher he was a 
shareholder. He purported to write 
the letter dated the 4th April, 1964 
in his capacity as a shareholder; In 
such a’ situation we are not prepar- 
ed to hold that the view ` of the 
High Court that the scope of the 
earlier order of remand was’ not to 
find out whether respondent - had 
written the said letter as an emplo- 
yee but to ascertain whether he was 
liable’ to be discharged from service. 
as.an employee even though he had 
written the letter as a shareholder, 
is wrong. Reading the order of re- 
mand passed by Kailasam, J. as up- 
held: by the Division : Bench’ on ' the 


earlier occasion one could get the 
impression as the Additional Com- 
missioner did that.the scope of the 


remand was to find out whether the 
respondent had written: the offend- 
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ing letter in his capacity as an em- 
ployee. Before the domestic’ enquiry 
it had been found that the respon- 
dent had made use of papers of the 
company to which: he could have ac- 
_ cess only as an employee and not as 
a shareholder; -But there - was no 
specific charge in that regard. In the 
state of such.confusion’ it was mot 
lquite certain that- the Additional 
Commissioner made a wrong. order 
lafter remand. But then the 
Court ultimately seems to be right 
in taking the.view that the scope of 


the remand was a limited one. We: 
think that. the remand: was for the 
purpose of finding out whether the 


respondent had. committed any act.in 

is capacity as an employee that 
would entail his discharge from ser- 
vice while writing the offending let- 
ter as a shareholder of the company. 
Except clarifying to some extent the 
second order of remand made by the 
High Court, we do not feel persuaded 
to hold that the order is fit to be set 
aside. 


8. In the result the appeal is 
dismissed subject to the clarification 
made above: In.the circumstances we 
shall make no order as to costs, 

: Appeal dismissed. 
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AIR 1976 SUPREME COURT 2332 
So (From: Kerala) ` 
A. N. RAY C. J.. AND N: L. 
-  UNTWALIA, JJ. 
_ In Civil Appeals Nos. 
1639 (N) of 1974. a. 
The State of Kerala and others, 
Appellants v. M/s. Motor & General 
Finance Ltd., Respondent, 


1638 and 


- . and l i 
In Ciyil Appeals ‘Nos, 1195-1196 
of 1974. i a ; 
f M/s. Motor & General Finance 
Ltd.. Appellant v. State of Kerala 
' ‘and others, Respondents. a 
`- Civil Appeals Nos. 1638 and 1639 
(N) and 1195-1196 of 1974, D/- 28-10- 
1975. . i i, i 

(A) Constitution of India, Article 


226 — Attachment of chassis — Pro- 


*(W. P. Nos, 67 and 68 of 1974, D/- 
14-6-1974—(Ker.)), ee 
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. cate with him), 


High. 


_the 31 chassis will have to be 


per remedy of aggrieved .party is to 
file- a suit in proper Court ‘and not to 
invoke jurisdiction of High Court 
under Article 226. (Para 1) 
i Mr. M. Natesan, Sr. ‘Advocate 
(in C.: As. Nos. 1638 and 1195 of 
1974 only) and (K. M K. Nair, Advo- 
for- Appellants in 
1638-1639 of 1974 and.for Respondents 
in. 1195-1196 of 1974; Mr. V. S. Desai, 
Sr.- Advocate, (Mr. Vineet Kumar, 
Advocate with him), -` for Respon- 
dents in C. As. Nos. .1638-1639 of 1974 
and Appellants in Œ. As, Nos. 1195- 
1196 of 1974, 

Judgment of 
livered by 

UNTWALIA, J.:— In our view 
these appeals should be disposed of 
in the manner stated below. Counsel 


the Court was `de- 


. for the parties also agreed to this. 


(1) The appellants are allowed to 
withdraw their respective appeals as 
prayed for by them. . , ; 

_.@) The direction given by.. the 
High Court in the writ appeals for 
filing fresh petitions before the Teh- 
sildar objecting to the attachment of 
fol- 
lowed. Two petitions in pursuance of 
the said direction, "as stated at the 
Bar, have’ already been filed before 
the Tehsildar. One of them has been 
disposed of by him and a -revision 


‘before the Board is pending. On the 


disposal of: the other: a revision may 
be filed before the Board. The Board 


shall try to dispose. of the revision 
petitions as soon as possible. 
(3) Counsel for the State of 


Kerala submitted, and in our opinion, 
rightly that invoking the writ juris- 
diction of the High Court in the mat- 
ter of attachment of the chassis is 
not the proper remedy, The remedy | 
available in law. to the aggrieved 
party is one of instituting a suit in 
a proper court. The aggrieved party, 
therefore, after the fresh disposal of 
the matter by the Tehsildar and the 
Board will, if necessary; institute a 
suit or suits to establish its right or 
claim to the chassis or to the .attach- 
ment or sale thereof. $ 

- (4) The order of this Court dated” 
10-9-1974 passed in C.M.P. - Nos. 
5452-5453/74 directing M/s. Motor & 
General Finance Ltd. — appellants in - 
C. A. Nos. 1195-1196/74, to furnish 
bank guarantee in the sum of.Rs. 15 


1976 
lakhs will have to be complied ‘with. 
The bank guarantee-in the’ sum of 


Rs, 10.5 lakhs already furnished with - 


the District Collector, .: Ernakulam 
shall continue and a "further bank 
guarantee in the sum of,- Rs. 4.5 


lakhs will-be furnished with the Dis- 
trict Collector, Ernakulam within six 
weeks from today. The bank guaran- 
tees so furnished shall: be operative 
and remain in force till after: six 
weeks of the fresh disposal of the at- 
tachment matter by the Tehsildar and 
the Board as mentioned in clause 2. 


(5) There will be no order as to 
costs. 
‘Order ‘accordingly. 
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AIR 1976 SUPREME COURT 2333 
(From: Rajasthan)* 


Y. V. CHANDRACHUD AND P, K. 


, GOSWAMI, JJ, : 
Ikram Khan, Appellant .v.- The 
State Transport Appellate Tribunal . 
and others, Respondents. 
Civil Appeal No. 874 of ‘1975, 
D/- 31-8-1976. 
(A) Motor Vehicles . Act (1939), 


Sections 47 and 64 — Grant of. non- 
temporary stage carriage. permits — 
Considerations under Section 47 — 
R.T.A. omitting to consider — Ap- 
pellate Tribunal considering various 
aspects like conditions of vehicles of 
parties, falling under clauses (a) and 
(b) of Section 47 without reference 
to Section 47 — It cannot be said 
that matters specified in Section 47 


were not considered by Appellate 
Tribunal. (Para 4) 
(B) Rajasthan Motor Vehicles 


Rules (1961), R. 108 (c) — Notice of 
appeal — Time and date of hearing 
mentioned — Appellant receiving the 
notice — Omission to mention place 
of hearing — R.T.A. present in pro- 
ceedings — Appellant, a transport 


operator and not a stranger to offices- 


of Transport authorities — Appeal 
adjourned from time to time — Ap- 
pellant never ‘presenting himself — 
Held, omission to mention place of 
hedring was not fatal, (Para 3) 


“(Civil Appeal No. 18 of 1975, Dj/- 
5-3-1975-—(Raj.)). . 
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_carriage permits ` of 


temporary permits to 


Ikram Khan v. Š. T, A. Tribunal (Goswami J.).[Prs, 1-2] S. C. 2333 


Mr. M. C.- Bhandare, Sr, Advo- 
cate, (M/s. S. M. Jain, S. K. Jain -and 
Mohd. - ‘Fasiuddin, . Advocates with 


- him), for Appellant; Mr. P, C. Bhar- 


tari, Advocate, (for No. 3) and Mr. 
K. J. John, Advocate, (for No, 4), for 
Respondents. 

The Judgment of the Court: was 
delivered by 


GOSWAMI, J.:.— The orei 


-and the respondents 3 and 4 were 


the former. existing stage-carriage 
operators of Jaipur-Sainthal route 
which was nationalised on January 
25, 1973. All of them applied for 
the. grant: of non-temporary stage 
Jaipur-Padam- 
pura route .as alternative route per- 
mits. The Regional Transport Autho- 
rity, Jaipur (briefly the RTA) by its. 
order of July 22, 1974, granted non- 
the appellant 
and respondent No, 4 and rejected 
the application of respondent No. 3. 
That led to an appeal to: the State 
Transport Appellate Tribunal at Jai- 


- pur, Rajasthan, by respondent No, 3. 


The notice of appeal was served: 
upon the appellant but since he did 
not appear the appeal was heard ex 


-parte and by its order dated Decem- 


ber.17, 1974, the State Transport Ap- 
pellate Tribunal set aside the order 
of the RTA. and granted the permit 
in favour of respondent No, 3. The 
appellant filed a writ application 
under Article 226 of the Constitution 
before the Rajasthan. High Court and 
the learned single Judge by a rather 
long speaking order dismissed the 
same summarily. -A further appeal 
by the appellant to the Division 
Bench met with the same fate. ‘The 
High Court also refused to ‘grant cer- 
tificate to appeal to this Court. Hence 
this appeal by special leave. 


2. Mr. Bhandare, the learned 
counsel on behalf of the appellant, 
submits that the order ‘of the State 
Transport’ Appellate Tribunal (briefly 
the Tribunal) is invalid.inasmuch as 
the appeal was heard in the absence 
of a proper notice of appeal as re- 
quired under the law. He draws our 
attention to Rule 108 (c) of the 
Rajasthan Motor Vehicles Rules, 1951, 


which reads as follows:— 


“Upon receipt of ‘an appeal pre- 
ferred in accordance with sub-rule (b) 


’ the Appellate Tribunal may appoint 
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a date, time and plate for hearing of 
the Appeal, giving the State Trans- 
port Authority, or the Regional Trans- 
port Authority, as the case may ` be, 
and the appellant not less’ than thirty 
days’ notice thereof.” 


-< 3.. Although the above rule 
does not contain any provision for 
service of notice on the respondent, it 
is, however, implicit that a- notice 
similar to one intended under the 
rule for service on the appellant must 
also be served on the respondent. Mr. 
Bhandare could not dispute factual 
service of notice on the appellant in 
view of the Tribunal’s finding. He, 
however, submits that the notice 


which was:served on the appellant - 


did not recite the place for the hear- 


ing of the appeal although the date 


and ‘time were noted therein, It -is 
true that the Tribunal could not, in 
law, hear the appeal without intimat- 
ing the respondent about the date, 
time and place for hearing of the ap- 
peal but since the appellant had re- 
ceived the notice from the Tribunal 
indicating the date and time for 
hearing of the appeal, the omission 
in the notice to describe the place 
where the appeal is to be heard’ is 
not fatal enough to make the appeal 
proceeding invalid before the Tribu- 
nal. The appellant, admittedly, is a 
resident of Jaipur where also the ‘of- 
fice of the Tribunal is situated. He 
was also a stage carriage permit- 
holder and not'a stranger to the of- 
fice of the Transport Authorities, Be- 
sides, although the notice of the ap- 
peal fixed the date of hearing on 
October 8, 1974, the appeal was ad- 
Jjourned on that day to October 21, 
1974 and. again to: November 12, 1974 


and it was only: on: December 12,. 


1974 that the final hearing ‘of the 
appeal took place. It-is, therefore, 
clear that the appellant was duly 
notified about- the hearing of the ap- 
peal and in .view of the fact that he 
did not make any effort,to be pre- 
sent during this entire period, when 
the appeal was pending,.he could not 
be allowed to take advantage of the 
mere omission. of the place of hear- 
ing of the appeal in the notice. Be- 
sides, the RTA was present as. pro-. 
vided for undér Section 64 (1) of the 
Motor Vehicles Act, 1939 (briefly -the 


Act) -before. the Tribunal to defend its 


ALR. 


own order. The submission of the 
appellant is, therefore, of no avail. 


4," Mr. ‘Bhandere next submits 
that the ‘Tribunal failed to’ - comply 
with Section 47 of the Act and did 
not at all consider the relevant mat- 
ters (a) to (f) provided therein, It is 
well settled that in considering an 
application for a stage carriage permit 
the RTA shall have regard. to the 


matters described in Section 47, Be- 
fore we go to consider about the 
submission of the learned counsel 
with reference to-the order of the 


Tribunal it is manifest, on the face of 
the order of the RTA, that 
AutHority, even at the first instance, 
did not make any reference to the 
relevant considerations under Sec, 47 . 
of the Act. The only reason : given] - 
by the RTA in rejecting the applica- 
tion of respondent No, 3 is that 


- “there is no other vacancy”. There is 


nothing to show that the case of res- 
pondent No. 3 was at all considered 


„by the RTA on merits, The Tribunal, 


on the other hand, has considered 
various aspects of the matter although 
without a reference to Section 47 as 
such, For example, the condition of 
the vehicles of the two parties was 
duly considered by the Tribunal, The 
fact that the respondent 3 had a la- 
ter model of vehicle being 1965 mo- 
del whereas the appellant had only a 
1962 model vehicle tilted ‘the balance 
in favour of the respondent No. 3. 
This aspect can:.‘well arise -under 
clauses (a) and (b) of Section 47. We 
are unable to say that the relevant 
considerations under Section: 47, on 
the’ facts and circumstances of ‘the 
grant of the particular permit, were 
not kept in view by the. Tribunal in 
considering the-appeal,' The:’:Tribu~' 
nal and the learned single Judge duly 
considered the whole matter and- the. 
Division. Bench was: Justified -in sum-. 
marily rejecting the special ‘appeal.. 
The second submission of the. teari 
ed counsel also fails, ; ` 

5. In the result the. ee is 
dismissed: but we will make no onder 
as a ‘costs. Ped 


Appeal ‘dismissed, 


that 
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AIR 1976 SUPREME COURT 2335: 
(From: (1975) 1 Calr'LJ 413) ` 

Y. V. CHANDRACHUD, F. K, GO- 

SWAMI AND A, C. GUPTA, JJ. 


Sri Ram Pasricha, Appellant v. 
Jagannath and others, Respondents. 


Civil Appeal No, 1223 of ‘1975, 
D/- 24-8-1976. 


(A) West Bengal Premises Ten- 
ancy Act (12 of 1956), Sec. 13 (1) (£) 
— Co-owner landlord is an “owner” 
— Suit by such landlord on ground 
of reasonable requirement of mem- 
bers of the family — Suit maintain- 
able, (1879) ILR 4 Cal 961; (1878) 
ILR 3 Mad 234; (1897) ILR 21 Bom 
154; (1890) ILR 17 Cal 160 and 
(1948) 1 All ER 696; Dist., (1961) 


65 Cal WN 107$; 1959 Cal LJ 
136; ILR (1968) Guj 963; 
(1974) 78 Cal WN 1034; AIR 


1935 Bom 262, AIR 1973 Guj 131 and 
ILR (1968) 2 Cal 70, Ref. (Para 30) 


(B) Civil P. C. (1908), O. 1, R. 9 
— Non-joinder of parties — Suit for 
eviction — Plea should be taken at 
earliest opportunity. (Para 15) 


(C) Evidence Act (1872), Sec, 116 
— Denial of title of landlord — Suit 
for eviction — Tenant :is -estopped 
from questioning the title of land- 
lord. i : 


It is only the landlord who can 
terminate the tenancy and institute 
the suit for eviction. The tenant in 
such a suit is estopped. from ques- 
tioning the title of the landlord under 
Section 116 of the Evidence Act. The 
tenant cannot deny that. the landlord 
had title to the premises at the com- 
mencement of the tenancy. Under 
the general law, in a suit between 
landlord and tenant the question of 
title to the. leased property is irrele- 
vant. - (Para 15) 
Cases Referred: Chronological Paras 
(1974) 78 Cal WN 1034. = 1975 Ren 

CJ 1 


17 
‘AIR 1973 Gui. 131 = 13. Gui Fi R 
TLR (1968) 2 Cal 70. . s l 30 


ILR (1966) Guj 963 
(1961) -65 Cal WN 1078 | = 1962 cal 
'LJ 122 ° 


= 1959 Cal LJ 136 .. dig eii 17 
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Sri Ram Pasricha v. Jagannath: (Goswami J.)- 


‘[Prs, 1-4] S.C. 2335 


fo 1 All- ER 696 = (1948) 2 KB 
‘16, 18 

Ate 1935 Bom 262 = 37 Bom LR 
249 ; K 19 
(1897) TLR 21 Bom 154 os 12 
(1890), ILR 17 Cal 160 : 13 
(1879) ILR 4 Cal 961 10 
(1878) ILR 3 Mad 234 ‘ 11 


Mr, V. M. Tarkunde, - Sr. Advo- 
cate and’ Mr. H. K. Puri; Advocate, 
with him, for Appellant; Mr. V. S. 
Desai, Sr, Advocate, (M/s. D. N. 
Mukherjee and N. R. ‘Choudhary, Ad- 
vocates with him) (for No. 1) and 
Mr, A. K. Sen Sr. Advocate and 
Mr. S. P. Nayar, ‘Advocate with him 
(for No, 2), for Respondents, 


The Judgment, of the Court was 
delivered by 

GOSWAMI, J:— This.is an ap- 
peal by the defendant-tenant by cer- 
tificate from the judgment of the 
Calcutta’ High Court. The question 
that -arises for decision is whether a 
landlord'‘who is a co-owner of the 
premises with others is “the owner” 
within the meaning of Section 13 (1) 
(f) of the West Bengal Premises 
Tenancy ‘Act, 1956 (briefly: the Act). 
It will turn on the interpretation of 
the expression “if he is the owner” 
under Section 13 (1) (f) of the. Act. 

2. Briefly the ‘facts are as 
follows:— i 


3. The plaintiff-respondent 
(hereinafter to be referred to as the 
plaintiff) is admittedly the landlord 
of one late Bhagat Ram Pasricha pre- 
decessor-in-interest of the present ap- 
pellant and respondents 2 and 3 (here- 
inafter to be referred to as the de- 
fendants), The tenancy was in res- 
pect of a part of the premises No. 
221/1,-Rash Behari’ Avenue, Calcutta, 
being’ the entire second floor of the 
building, The tenancy commenced 
some time in 1946 ‘and Bhagat Ram 
Pasricha promised to vacate the said 
premises within ‘March 31, 1947 and 
positively after March 31, 1948, Bha- 
gat Ram Pasricha, however, did not 
vacate and.died : on February 18, 
1960: leaving behind’ the defendants 
as his) heirs, The plaintiff is only a 
co-sharer owner. of the ‘suit premises 
‘being -one of the heirs. of his father 
late Motilal Sen-who: ongmay. own- 
ea the property. ` ` 

“4. The plaintiff “instituted a 
suit for eviction of the defendants in 


. 2336 S.C. [Prs. 


December 1962 on the twin pleas of 
default in payment of rent and rea- 
sonable requirement of the -premises 
‘for his own occupation as well as 
.for the occupation of the members: of 
the joint family consisting of his 
mother and his married brother, The 


suit was contested by the defendants. 


The trial Court decreed the suit on 


both: the grounds, On the question of ` 


reasonable réquirement the trial 


Court held that- the ‘plaintiff being - 


only a co-sharer owner cannot be 
said to be the owner within the 
meaning of Section 13 (1) (£) of the 
Act, The. trial Court, however, held 
that the plaintiff.succeeded in prov- 
ing the case of reasonable 
ment of the members of the family 
“for whose benefit the premises were 
held by him” within the meaning of 
the second part of Section 13 (1) (f). 


5. On appeal by the defen- 
dants the lower Appellate Court did 


not accept the plea of default but af-. 


firmed the finding of reasonable re- 
quirement although the learned Judge 
was not specific as to which of the 
two material parts of Sec, 137 (1) (£) 
would govern the case. , 


6. In- the second -appeal by 
. the defendants before the’ learned 
single Judge of the High Court .the 


question of factual existence of rea-. 


sonable requirement was not dis- 
puted, It was, however, contended 


before the learned single Judge that . 


even though the actual reasonable re- 
quirement of-the premises was esta- 
blished the plaintiff was not entitled 
to a decree for. eviction being -only 
a co-sharer and as such not “the 
owner” of the premises within the 
meaning of Section 13 (1) (f). It was 
submitted that a co-owner was only 
a part-owner and was not entitled 
to an order of eviction under Section 
13 (1) (© of the Act. The - learned 
single Judge accepted the contention 
of. the defendants and.-dismissed the 
suit observing:— 

“it will -not be sufficient if the 
reasonable requirement is of all mem- 
bers of the family of the co-owners 
but such co-owners must again be 
the landlords who only are made en- 
titled to a. decree for recovery of the 
possession under Section 13 (1) (f).” 

-% . In the letters patent appeal 
before the Division Bench the High 
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- require-- 


y. Moro Krishna 


ALR. 


Court did not agree with the single. 
Judge and set aside the decision and 
decreed the suit for eviction. The 
Division Bench held: 


“In our opinion a co- owner is as 
much an absolute owner as a sole 
owner is with reference to the inte- 
rest held by him.” 


8. Mr, Tarkunde, the ‘learned 
counsel appearing on behalf. of the 
appellant submits that the decision of 
the’ Division Bench is erroneous and 
we should accept the views of the 
single Judge. He submits that a land- 
lord-in order to be able .to evict a 
tenant undér Section 13 (1) (f) must 
be an absolute owner of the premises 
from which eviction is sought. A co- ` 
owner landlord without impleading 
all the owners of the premises is not - 
entitled to ask for eviction under 
Section 13 (1) (£) of the Act. Mr. A. 
K. Sen, who appears on behalf of 
the sisters of the appellant (respon- 
dents 2 and 3) also emphasised upon 
this part of the case while adopting 
the arguments of Mr. Tarkunde,’ 

o9 Mr. Desai, on the other 
hand, contests this proposition , and 
submits that the decision of the Divi- 
sion Bench is correct. . 


10. Mr. Tarkunde referred to 
certain decisions in support: of the 
submission that a suit by one: of the 
co-sharers for eviction of a tenant 
has always been held to be incompe- 
tent. Counsel relied upon the deci- 
sion in Bollye Satee v, Akram Ally, 
(1879) ILR 4 Cal 961. This was a case 


- in which’ it was- held that a lessee of 


a-jalkar cannot be ejected by a suit 
brought by one only of the several 
proprietors all of whom had granted 
the lease. . This case, with its ‘own 
facts,. is, therefore, of. no aid in the 
present controversy. 

11. In Kattusheri Pishareth 
Kanna Pisharody v. Vallotil Manña- 
kel Narayanan Somayajipad, . (1878) 
ILR 3 Mad. 234 the suit was brought 
by the plaintiffs on behalf of an 
association (sabha) to recover certain 
lands -demised by the sabha. It was 
held that all the co-owners must join 
in a suit to recover property unless 
the law otherwise provides. This 
decision will again be of no assistance 
to the appellant, . 

12. In Balkrishna Sakharam 
Dabholkar, (1897) 
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ILR 21 Bom 154 it was a@ case © 
one of the co-sharer-Jagirdars:' who 
as a manager filed a suit’ for récovery 
of Rs. 99/- being the balance due to 
him on account of the highest rate 
of assessment for the three . years 
preceding the suit. The ` defendant 
disputed the plaintiff's right to de- 
mand the highest- rate of assessment 
and contended that the plaintiff- had 
no right to sue alone as he and his 
co-sharers owned the jagir and the 
defendant cultivated the land in that 
village by paying the jagirdars some- 
thing less than the full as- 
sessment prior to the years in the 
suit, It was in that context that : the 
foHowing observation appears in the 
judgment which is 
counsel: 


“We must, therefore, treat it as 
settled Taw that a co-sharer who is. 


manager even with the consént of his 


co-sharers cannot” maintain’ & suit ‘by 


himself and in his own name"'to eject 
-a tenant who has failed, fo comply 


with a fidtice calling on him to pay - 


enhaticed? rent.” ~~ - 35 7 
This proposition of law also purports 
tobe in line with. the two earlier de- 
cisions ‘relied upon by counsel and is 
‘of little aid to him. Me ne ae 

13. © In Dwarka Nath Mitter. v. 
Tara Prostinna Roy, (1890) ILR. 17 
Cal 160 the objection of -the ` defen- 
dant was to.the form -of the suit and 
it was pressed from the very com- 
mencement by the . defendant... This 
‘was a suit by the plaintiffs for na- 
lance of arrears. of .* 
other co-sharers. as defendants. . The 
court held that unless the co-sharers 
had refused to. join-in the suit or 
had otherwise acted prejudicially _ to 
their interests the plaintiffs were 
‘not entitled to sue- alone. In this 
view of the matter the suit was dis- 
missed... We .do not see how this de- 
cision can-come to. the assistance . of 
the appellant. . . 


‘It is strenuously submitted 


14. : | 
by Mr. Tarkunde that ess .~ the 
landlord is also the absolute owner 


(0) e premises, he cannot evict the 
dee j under: Section 13 (1)-.(f). 
Landlord means landlord.. under `the 
` appropriate General .Clauses Act and, 
therefore, since there are other:..co- 
sharers the plaintiff alone .could not 
file the suit for eviction. .-..: , 
“4976 S. C./147 XT G—il 


of.. 


- being that of landlord 


relied -upon by. | ; 
>. - the tenacy. Under the general ‘law 
-in a-suit 


rent making - 


` Hebtullabhai v. 


MARE -, There are two reasons for 
our not being able to accept the 
above submission, Firstly, the plea 


~ pertains to the demain of .the frame 


of the suit as*if the suit is bad~ for 
non-joinder of other plaintiffs. Such 
a plea should have. been raised, for 
‘what-it is worth at the earliest op- 
portunity. It was’ not done. Second- 
ly. the. relation between the parties 
and tenant, 
only-.the landlord could terminate the 
tenancy and institute the suit for 
eviction. The tenant in such a suit is 
estopped from- questioning the title of 
the landlord under Section 116 of the 
Evidence Act. The tenant cannot 
deny that the landlord had title to 
the premises at the commencement of 


between landlord and ten- 
ant the question of title to the leased 
‘property is.irrelevant, It is, there-|, 
fore, inconceivable. to throw out the 


suit on account. of non-pleading of 
other co-owners .as such, 

-~ (16... Being faced - with this 
position counsel submits that since 


the requirements. are found to be of 
the _ co-owners, : the suit cannot be 
decreed in their absence. This is a 
‘repetition of the’ first.submission in a 
different form. Counsel -relied upon 
McIntyre .v. Hardcastle, (1948) 1: All 


-~ ER. 696. The English’ rule laid down 


“in that decision is ‘that if two or 
-Mmore landlords institute a suit for 
possession on the ground that a dwel- 
ding house is required for -occupation 
“of one of them as a residence the 
suit would fail,.The requirement, ac- 
cording to the decision, must .be of 
-all the landlords.. .-° -> 

17.. The High Courts of Cal- 
cutta and Gujarat have dissented 
from the rule of English law in 
McIntyre’s case (supra) (See Kanika 


` Devi.v. Amarendra Nath Roy Chou- 


dhuri, (1961) 65 Cal WN 1078. Tarak 


- Chandra’ Mukherjee v. Ratanlal Gho- : 


sal, 1959 Cal LJ ` 136; _Taherbhai 
Ambalal Harilal 


Shah. ILR (1966) Gui 963; Deb Ran- ` 
jan Chatterjee v. Swarnarani Bis- 
was.. (1974) 78 Cal WN 1034), 

= 18. Indeed the rule in 


Mcīntyre’s case (1948) 1' All ER 696 


(supra) is abhorrent to. the’ Indian 
conception and ' structure of‘ social. 
life of our country ‘with its benign 


sensitivity and ties, which is not bas- 
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ed on pure individualism, <A widow- 
ed sister, suddenly’ shipwrecked in 
the mid-stream of married life, with 
no' other help, returns to parental 
home or to her brřothėrs. where 
sympathetic and affectionate ~ shelter 
is readily available to-her. In such a 


case the additional: requirement of the’ 


widowed sister and her childern may 
furnish a reasonable requirément of 
' the father or the brothers. for the 
‘ purpose: of eviction ‘of their tenant. 

is“ enough if the - re- 
quirements are of any one of the 
“members of the family or of depen- 
dants to furnish a reasonable’ plea 
for eviction on the ground of personal 
requirement, We endorse the part- 
ing of the ways fram the English 


rule on this aspect of the matter by ` 
ant against eviction— 


the High Courts. This is in accord 
with healthy Indian tradition. - 


19. ` Keeping in the eae 
‘the observations of the Bombay. High 
Court in Vagha Jesing y. Manilal 


Bhogilal, 37 Bom LR 249 (at page 


252) = (AIR 1935 Bom 262), ‘where - 


reference has been made to the 
landlords’ rights belonging jointly to 
several persons and hence warranting 
a suit by all the .co-owners, Mr. 
Tarkunde drew.our attention to the 
admission of the plaintiff in’ his. de- 
position - regarding the death of his 


father in 1949 and that Bhagat Ram. 
Pasricha was inducted. by him’. b 


instructed by his father to do` 
‘From this he submitted that’ all fhe 
heirs of late Motilal Sen were ‘the 
landlords and. therefore, they should 
have ‘been impleaded - as plaintiffs’ in 
the suit. 
fect to this submission taken for the 
first time in this Court in view of the 
clear acknowledgment and admission 
of the defendants and concurrent 
findings of the.courts that the plain- 
tiff is their landlord. : 


20.. Mr. Tarkunde also relied 
upon a ‘Full Bench décision ‘of the 
Guiarat High Court in Nanalal- Gir- 
dharlal : v.. Gulamnabi Jamalbhai 
Motorwala, -ATR' 1973 Guj .131° and 
read tous the spira passage, eat 
page 146:, , 


“It is, therefore; ieee ate ‘the 
rule that a: co-owner: may -maintain 
„an. action to-eject -a trespasser i with- 
out joining other co-owners in’ such 
action can have no sppcanen where 


sonably required by the 


We are unable to. give èf- 


_ by him. with reference to that clause. 
24 


‘co-sharers 


‘same’ premises along with him.: 


ALR. 


a-co-owner seeks to evict a tenant 
who is in possession of the property 
after determination of the lease. 
Such a tenant can be evicted only by 
an action taken by all co-owners.” ' 
But this rule is not applicable in 
the present case as would appear 
from the decision itself. The Guja- 
rat decision at para 10 of the judg- 
ment excludes two categories des- 
cribed therein and the rule of estop- 
pel applies to these two categories. 
The present case, even according ` to 
this decision, falls under the: except- 
ed category. 
- 21, Before we come- to the 
real question at issue we may turn 
to Section 13 (1) (f):of the Act as’ it 

was at'the material time: 
22. Sec, 13. Protection of ten- 


(1) Notwithstanding saving to 
the contrary in any other. law, no 
-order oy decree for the recovery of 
possession of any premises shall be 
made by any Court in favour of. the 


-landlord against a. tenant except. on 


one or more of thé, following Prounas 
namely— 

(£) where ‘the ‘premises are res- 
Jandlord 
either for purposes of building or re- 
building or for making thereto sub- 
stantial additions or alterations or for 
his: ọwn occupation ʻif'hħe ‘is’ fhe 
owner or for the. occupation of- any 
‘person for whose > benefit Bae pre- 
mises are held: 


23. “This is not a case attract- 
ing the second part of Section 13 (1) 
(f), that is. to say, the clause. provid- 
ing for the occupation of any per- 
‘son ‘for whose benefit. the premises 
are held. We will not, therefore,. re- 
fer to the submission of the appel- 
lant and to the decisions relied upon 


; The present case.. on 
facts found, is covered by | ithe 
part of Section 13 (1) (= namely, 
where the premises are ‘reasonably 
required bythe landlord for his own 
occupation if he is the owner, i’ 
"25. There is no dispute that 
the plaintiff is the landlord. It is, 
however, found that he ig one of the 
co-owners of the premises—thé other 
being his’! ‘mother and 
married brother?’ ‘who reside ™'in’' the 

The 
second 


_the 
‘first 


premises in suit, namely, the 
i Ga 


1976. - 


floor of the- building in. ‘occupation 
of the tenant is: required “by; the 
plaintiff for- occupation.” of ° the 
members of the- ‘Joint family and: for 
their benéfit.. A major portion of- ‘the 
ground floor of the building accom- 
modates.:the joint family! - business 


1 


and the-first floor is found by the. 


court to be inadequate’ to ‘the: re- 
quirements of the. large - family of 


eighteen members’ ‘including, smg 
widowed ‘mother. . 

26.- - That. ‘the “particular : = 
quirement is reasonable vis no .:Jon+ 


ger in controversy. . 
tion -is whether a decree: can ‘still. be 
passed in-favour of the ` plaintiff 
- since he is not the absolute and full 
owner of the premises, sharing; as 
he does; the interest in- the premises 


along with other co- -sharers; a 


‘ 27. The -principal AE 
therefore, is . whether - the plaintiff 
being: a co-owner landlord .can be 
said to reasonably: require the pre~ 
mises for his own occupation within 
the expression “if he is the’ owner? 
in Section i (1); (De: T rae 


: 28. Mr: V, S.. PaA “to 
us from.*‘Salmond: on ‘Jurisprudence’ 
(13th edition) and: relies ‘ọn the - fol- 
lowing passage in Chapter:'8 (Owner- 
A paragrani 46 at page: 254: 
As a general: iuie 
sumed by” One ‘person - only at a` time, 
but duplicate ‘ownership is” perféctly 
possible. ‘Two or more persons may 


at the same timé ‘have ownership’ ‘of. 


the same. thing vested in them. This 
may: happen. in several ‘distinct ways, 
but:' ‘the ‘simplest’ and most obvious 
case is that of ’ co-ownership.: Part 
ners, ‘for ‘example, are. co-owners of 
the chattels. which constitute their 
stock-in-trade,:of the. lease “of”, the 
premises:on which- their business: ‘is 
conducted, and of the debts owing ` to 
them, by their customers... Itis; not 


correct . to. say that - “property owned”. - 


by co+ Swnere is divided between; ithem, 
It is an undivided | “unity, = ‘which -is 
vested at the same. time „in .:more 
than one.. person.. . The several 
ownership ofa, parE is. “a. different 


thing. from..the co- ~ownership.’ “of the. 
-So ‘soon: as ‘each of two c0- 


whole. - 


The only qués-` 


‘a think is 


. as” partition. 
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ownersi begins to’ Own! a ‘pait.of ithe 
thing instead of-the whole of it, the 
co-ownership has y; ‘been dissolved into 
sole ownership - by ; the ‘process known 
Co- Ownership involves 
the undivided integrity of what ~ 
owned,” . Pie ; 


29. Jurisprudentially it is not 
correct? to` say that- a cozowner of a 
property is not its owner. He owns 


‘every part of the composite property. 


along with -others and it cannot be 
Said that he ‘is only a “part-owner ‘or 
a fractional owner of “the property. 
The position will change only -when 
partition -takes place.. It is, there- 
fore, not possible to accept the sub- 


mission: that the ‘plaintiff who is‘ ad-. 


mittedly ‘the ‘landlord “and co-owner 
of: the -preňises .is not the : -ownher of 
the. premises within ‘the’ meaning of 


Section 13-:(1) (£). © Ifis’ not neces- - 


+ sary to establish that’ the plaintiff is 


: the only owner of ‘the property | aes 


the purpose of Section 13 (1) ($) ° 
long’ ashe ‘is a co-owner of ‘the ae 


_ perty ibéing at the same ‘time ‘the 
‘acknowledged landlord of the de- 
fendants. E m la 
K 30; Mr. Torkande A Sub- 


“mitted that. since the, Calcutta High 
Court, has- held in Yogamaya Pakhira ` 


v; Santi-Sudha Bosé, TLR (1968) 2 
Cal 70 that. a permanent lessee is not 
an owner within the eaning of Sec- 


tion 18 (1) (£) a eos owner would not’ 


“in| a better position’ . We are: off 


opinion that .a_co- owner is as. much 
an owner -of the. enti; ine property. as 
any. sọle,. owner, of a property is. We, 
however,. „express |;no”’. opinion 


- about, ,the ‚case of a, permanent lessee 
- as. ‘this point does ` not arise 22D this 
H appeal, ee 


ade 


31.. "As all the, submissions ` of 
the. ‘appellant - fail. the appeal is diş- 


t: 


missed, We ` will. OIER „make, 19 . 
order, as “to. costs. .” : 
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AIR 1976 SUPREME COURT 2340: 
(From: Bombay)* ` i 
A P. N. BHAGWATI, N. L, 
UNTWALIA AND S. MURTAZA 
i FAZL ALI, JJ, 

D. H. Maniar and others, Ap- 
pellants v. Waman Laxman Kuday, 
Respondent... 

Civil Appeal No. 212 of 1976, D/- 
24-8-1976. 


(A) Presidency Small Cause 
Courts Act (1882), Sections 43 and 41 
—— Application under Section 41 
against. licensee W after expiry — of 
term of licenċe — Rejection of de- 
fence that W was a tenant — Intro- 
-duction of Section 15A in Bombay 
Rent Act in 1973 during pendency of 
proceedings — Effect — W held pi 
entitled to protection conferred . 
licensee by Section 15-A —` Applic- 
ant held entitled to an order for'pos- 
session under Section 43. Civil 
Revn. Appln. No. 741 ‘of "1974 D/- 
18-2-1975 (Bom), Reversed — (Ease- 
ments Act (1882), Section 62 (c)) — 
(Bombay Rents, Hotel and 
House Rates Control Act (57 of 
1947), Section 15-A (as . inserted -in 


1973) ). mae 
; Ung an ener of lease. and 
licence.. D allowed W to oc- 
cupy - the. shop premises in question. 


_ The agreement 
_ Shall. remain im force for 11 months 
„and will automatically come ‘to ‘an 


~ ¥ end on. 31-3-1966 on which day W 


shall remove ‘himself from the pre- 
mises of his own accord:’ By ef- 
flux of time the licence stood revok- 
ed on 1-4-66 but W did not vacate 
and remove himself from the premi- 
ses’ as per the term `of the agree- 
‘ment. In spite of being asked by D 
to do so W did not pay , any heed. 
Hence D took recourse to Section 41. 
Defence of W that he was a tenant 
. under the Bombay Rent Act (1947) 
-was rejected. During pendency of 
. the proceedings Sections 5 (4a) and 
15-A were introduced in the Bom- 
bay Rent Act by an amendment in 
1973. W claimed the protection con- 
ferred on the licensee under Section 
(15-A. 


.#(Civil Revn. Appln. No.. 741 of 
1974, D/- 18-2-1975—(Bom.)). 


IT/IT/D63/76/LGC 








D. H: Maniar v. Waman 


„a licensee, 


Lodging 


provided that “it 


_still liable to pay 


ALR. 


Held that W was not entitled to 
the protection conferred on‘a licen- 
see by Section 15-A of the Bombay 
Rent Act. D was entitled to an 
order for possession under Section 43. 
Civil Revn, Appln. No, 741 of 1974, 
D/- 18-2-1975 : (Bom), Reversed. : 

(Paras 10, 18) 

In order to get- the advantage of 
Section 15-A of the Bombay Rent 
Act, the occupant must be in ` occu- 
pation of the premises as a licensee 
as defined in Section 5 (4A) on the 
Ist of February, 1973, If he be such 
the non obstante clause 
of. Section 15-A (1) gives him the 
status and protection of a tenant in 
spite of there being anything to the 
contrary in any other law or in any 
contract. In other words, even as 
against the express terms of the. sub- 
sisting contract of licence the licen- 


„see would enjoy the benefits of Sec- 
~‘tion 15-A. But if he is not a licen- 


see under a subsisting agreement on 


the Ist of February 1973, -then he 
‘does not get the advantage of the 
amended provision of the -Bombay 


Rent Act. A person continuing in 
possession of the premises after ter- 
mination, withdrawal or revocation 
of the licence continues to occupy it 
as a trespasser or aS a person who 
has no “semblance of any right to 
continue in occupation of the premi- 
ses. Such a person by no stretch of 


‘imagination can he called a licensee. 


If, therefore, W was not a licensee 
under a subsisting agreement in oc- 
cupation of the premises on the Ist 
of February 1973 he could not take 
shelter under Section 15-A: 

.(Para 10) 
._ It is wholly wrong to say that if 
a licensor filed an application under 


“ Section 41 of the S.C.C. ‘Act instead 


of filing a regular civil suit he by 
implication treated the occupant of 


‘ the premises against whom the S.C.C. 


application was: mer as a. 
licensee. 


subsisting 
{Para 17) 


There was nothing to show in the 
records of” this case that D had ‘ever 
accepted: any money either in or out- 
side court from W after 31st of 
March, 1966 by way of any rent of 
the licenced premises, A person con- 
tinuing in occupation of such premi- 
ses after revocation of the licence is. 
“compensation ` or’ 
damages for their use and occupation: 
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Tf at any. time 
had been paid or accepted 
not undo the effect of the revocation 
of the licence. (Para.11) 

Mr. Soli-J. Sorabji, Sr. Advocate, 
(Mr. P. H. Parekh, Miss Manju Jet- 
ley and M/s. Dharia and D. D. Kapa- 


D.. H. Maniar v. Waman 
such . compensation 


dia, ` Advocates with him), for Ap- 
pellants; M/s. B. K. Desai, S. S. 
Khanduja and Viiay Gandotra, Ad- 


‘-voeates, for Respondent. 

Judgment of the Court was de- 
livered by 

UNTWALIA, -J.:— The appellants 
in: this appeal by special leave: had 
filed an application under Section 41 
of the: Presidency Small Cause Courts 


Act, 1882— hereinafter referred to as. 


the S:C.C. Act, against the respon- 
‘dent to compel him to quit and de- 
liver. up the- possession of the premi- 
ses:i question, The Small «Cause 
Court- made an order in favour of 
the appellants under ` Section 43 of 
the S.C. C. Act. On the filing of 
an application in .revision by the res- 
pondent in'the Bombay High Court, 
a learned single: Judge of that Court 
has’ set aside the order of the Small 
Cause Court and dismissed the ap- 
pellant’s application for eviction of 
the. respondent. -Hence © this appeal. 


: 2. This Court does, as it ought 

to, act with restraint and is loathe to 
Pass any harsh or unpalatable -re- 
mark ‘concerning. the judgment of a 
High Court. But sometimes ` cons- 
traint outweighs restraint and~com~ 
pels this.Court in discharge of its 
duty to make some strong . observa- 
tions when it finds the judgment. _ of 
the High Court running galore with 
gross and palpable mistakes of - law 


almost amounting to judicial imba-.- 


lance in the approach to the case. We 
regret. to say that ‘this is” one such 
case. 


3. The appellants had allowed 
the respondent to occupy the ‘shop 
premises in question which are situat- 
ed outside Swadeshi Market, Kalba- 
devi Road in- Bombay under certain 
agreements of leave and: licence 
which were renewed from time to 
time. The last agreement was. dated 
April 30; 1965. Duration of the pe- 


riod of licence mentioned in this’ 


agreement. was in the following terms: 
: "(1) This ‘agreement shall : be 


deemed to have commenced from: Ast. 


it could | 


. sequent correspondence 


(Untwalia J.) [Prs. 1-4] . S.C. 2341 


May 1965. and -shall remain in force 
for 11 months and: will automatical- 
ly come to an-end on 3lst March, 
1966 on which day the Party of the 
Second Part shall remove himself 
from the premises of his own accord 
with all his artic:es and belongings 
and in event. of the Party of the 
Second Part. not clearing out of the 
premises on the said day viz. 31st 
March, 1966 the parties of the First 
Part shall be at liberty to remove 
the goods and articles of the party of 
the Second Part by themselves, by 
employment of labour at the cost 
and on account of the party of the 
Second Part and shall be entitled to 
stop and .prevent.the Party of the 
Second Part from: entering the pre- 
mises anc making use of the same by 
himself or his agent.” 


The respondent did- not vacate and 
remove’ himself from the premises as 
per the eforesaid term of the agree- 
ment, He purported to claim to -be 
a tenant of the premises and with. 
that.end.in view his advocate wrote 
a letter to -appellant No. 1 on May 
23; 1966 stating therein that the res- 
pondént was a tenant of the shop 


. premises. and had remitted the- rent 


for the months of March and April, 
1966. A reply to the letter aforesaid 
of the respondent’s advocate was 


~ given om behalf of the appellants on 


June 14, 1966 refuting therein the 
respondent’s claim’ of being a tenant 
of the shop premises and asserting 
that he was a mere. licensee, It was 
also said that the said licence had 
automatically come to an end on 
March 31, 1966 and thereafter he was 
“no better than a trespasser.” Sub- 
followed be- 
tween the parties in which the appel- 
lants showed their. readiness and 
willingness ‘to accept money from the 
respondent by way of compensation 
for the use and occupation of ‘the 
shop premises without prejudice to 


their rights and threatening to take - 


legal action for getting, the 
sion of the premises. . 

‘4. On the 10th July, 1467. the 
appellants filed an application under 
Section 41 of the S.C.C. “Act. The 


posses- 


.respondent contested -that application, 


inter alia, on the ground that he was 
a tenant of the shop premises and 
was, therefore, protected against the 
eviction under the Bombay Rents, 
te 5 


orth 
A 
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Hotel and Lodging House Rates Con- 


_ trol Act; 1947- (for brevity, the’ Bom- ` 


bay Rent’ Act)., As per the require- 
ment..of ‘Section 42A of the -S.C:C. 
Act, ‘the question: whether ‘the : res- 
‘pondent was a tenant of the appel- 
“lants was tried as a preliminary issue 
_ by the Small‘ Cause Court, Bombay. 
_ A single Judge of that Court by his 
judgment and'-order dated -June’ 30, 
1972 held against the respondent and 
found that he was not a tenant-: of 


the. appellants in.respect of ‘the shop 


- premises,» An ‘appeal was ‘taken. by 
_the respondent toa Bench 
Judges of’ the :Small:’ Cause ` Court 
under Section 42A4 (2)'of the S.C.C. 
Act, By a reasoned ‘:'order dated 
o Décember:: 11; 

Bénch -upheld -the finding ..` of the 
single Judge and summarily dismiss- 
` ed the appeal. The respondent filed 
a writ application in the High Court 
Which after hearing. . the. appellants 
was dismissed „on July 3, 1973. 


sf 5. ° The Bombay Rent Act: was 

: “amended by Maharashtra :Act 17°. of 
1973, By .the amending: Act, ‘Section 
5-(44) and Section ` "15A ` were intro- 
duced in the parent Act to. conféerion 
the licensee, who had © i . subsisting 


agreement on Fehruary 1,1973 the 
`: status and -protection ‘of. a tenant 
under the Bombav Rent Act. ‘The. 


` respondent, thereafter. by an amend= ` 


‘ment of his written defence filed: in 
the Small ..Cause Court. proceeded to 
take the additional plea’ of protection 
under: Maharashtra Act: 17 ‘of: 1973. 
Although the amendment:' was not 
fully: and effectively allowed’ by the 


Small’.Cause- Court Judge, tHe parties: 


had’ proceeded: ‘oh ‘the’ footing that 
such a ‘plea: became ayailable to: the 
fs respondent. ' ; a ees 


6. 7 "A ER single: Silage. ‘of. 


the. Small, ‘Cause Court.. held.” ‘that 


` - there’ was no, subsisting agreement ‘for 
: ‘ligeneé, on the Ist of. February, 1973 - 


. as there was nothing on * ‘record” to 
S show.. that after 31st March, . 1966 ‘the 

leave’ and ‘liceticé’ agreement’ between 
the- Harties’ was renewed or T fresh 
agreement ‘was erteréd into. ` that 
view of’ the matter’ the Taal “Court 
held that: the“ Tespondent - was :‘not 


entitléd “to the protection’ of ther Bom-. 


bay Rent Act conferred on a licensee 
by Maharashtra ‘Act 17: of. 1973.. The 
Court: ‘allowed the appellants’ ‘appli- 


cation and made an order under Sec- | 


tage? 


eo... 
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.of -two` 


1972s«-the . . -appellate. 


voked: = 


ALR . 


tion 43 of ‘the S.C.C. Act directing the 
respondent’ to va*ate and “hand over. 
Peaceful possession. of the premises 
to: the appellants within -one ' month 
from the date of the order i.e: the 
11th October, 1974, | This order was 
not. . appealable, . Hence respondent 
filed a revision: before . the. High 
Court. A learned single Judge. of 
the High Court by his judgment and- 
order dated February.. 18, . 1975 -al- 
lowed, the. revision, and, .as ` stated 

above,- set’ ‘aside the order of ‘the - 
Small Cause Court -and dismissed the 
appellant’s application | for. eviction 
of the respondent. 


se Mr. Soräbji, learned: auasi 


ae the appellants.: after- drawing our 


attention to the. relevant ‘facts’ and 
the law: involved in the: case placed 
the judgment:-of the High ‘Court: to 
point out the glaring errors committed 
by it which were “writ ; large -on':. itè 
face, Mr, Desai appearing for the res- 
pondent made à. strenuous effort to 
persuade us :to'.ùphold the judgment 
of the. High Court, ¢But. in ‘the: ‘-cir- 
cumstances of the case He could ‘do 
no better than what has heen said in 
the judgment. ii ` `- 


8. Section’ 52 of the. ` ‘hidion 
Easements’ Act, “1882 defines “licence” 
thus: roe 7 KENTI ot Bom 

“Where one person. grants to an- 
other, ‘or to a-definite: number: of 
other: persons; a right. to do;:or con- 
tinue to do, in or upon the -immov- 


. able property of. the grantor; something 


which: would, inthe‘ absence: of such 
right, : be unlawful -and such.: right 
does: not amount: to an easement. or’ 
an interest in: the: property, ane right 
is called a: licence.” . 


_It was no. longer :open to debate that 


the respondent was a „mere licensee 
of’ the vshop. premises: of ..which ,.the 
appellants were ‘the licensors. Section 
62.(c)::of the Easements Act says: 

MA. license is, deemed:to bè aa 


sc "t(Q) where: i ‘has. been i tbanted: fon 


a limited period; -or acquired:.on con- 


dition. that: it shall -become’ void - on 
the performance: or : non-performance 
Of: a specified act, and the périod. ex- 
pires,for the: condition is fulfilled;? 

By: efflux iof ‘time, therefore, ‘the 
licence stood: revoked on -the. Ist- iof 
April,::1966. Yet the licensee ; under : 
Section. :63 of. the Easements, Act -was 
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entitled to a- reasonable time to’ leave 
the property and to remove his: goods 
which he j;had -been. allowed.to place 
on.‘such property., In: spite of. being 
asked by the - appellants ; to do; sO, the 
respondent did not. pay. any . 
Hence ithe appellants: oe “recourse to 
Section 41. of the’'S. C: Act: .-. The 
remedy of Section ne ‘is avaiable only 
after the: permission or. the -licence 
granted to the licensee to go on the 
property has ‘been withdrawn or re- 
voked. If the occupant of the pro- 
perty is:not able to show -any -suffi- 
cient cause then- order for possession 
follows under- Section -43. : ; 


9. ..We now ‘proceed to guste 
the “relevant. -words of Section 5 (4A) 
of the Bombay Rent Act: 

oS “Licensee”, in respect “of any 
premises . or’ any part, ‘thereof,. means 
the’ person who. is in ‘occupation: ‘of 
- the premises, or such , pat ~ as’ the 
case’ may be, under’ i = subsisting 
agreement for licence given | mr a li- 
cence fee or charge... RAAEN 
The inclusive ` clauses 
the definition of'-the ‘licensee’ do. not 
include a licenséé in “occupation ''of 
the premises “whose licence has alt 
ready come to! an end and in, such a 


case the occupant: would’ hot be“: a, 


` licensee under ‘a ‘subsisting’. agree- 


ment, We now proceed to réad“ Sec- 


tion 15A: ee 


-*(1)- Notwithstanding” “anything ~ 


contained elsewhere‘ in this ‘Act’ or 
anything” contrary “it: ariy: other ` ‘law 
for the time"'being in | ‘force; ‘or ‘in 


any ‘contract, wheré any" “person / is. 


on ‘the Ist day of | February 1973 in 
occupation of any preinisés, “or any 
part thereof: which. is not Jess “than 
a room, às a licensee; ! he ‘shall: -on 
that date ‘be ‘deemed ‘to have ‘become, 
for the? purposes of this :Act; the ten- 
ant-of ‘the | Jandlord;'in respect of:the 
premises" or part thereof, an his oc- 
cupation, ` Ok Me. oe 


7 eae See 8. 


, (2), ay essers oersee esetes i 
- 10. t. is” ‘thus, clear bevond 
doubt that. w order. to get the ad- 
vantage of Section ‘15A of’ the Bom- 
bay Rent, Act,. the occupant’ “must” be 
in! occupation of: the’ ‘premises - as a 


3 licensee. as definéd ‘in’ Section 5 (4A) . 


on the-“1st of February, ‘1973; HBe 
be: ‘such ‘a ‘licensée;' the itiön -obstante 
clause! ‘of Section‘ ‘THA (Ty gives him 
thé- status’ and protection ‘ofa’ tenant 


D. H. Maniar :¥, Waman (Untwalia” J): 


x heed.’ 


HEEN ih. 


-against ; ae sudement - ‘of. the 


` There‘ was nothing..to ‘show «in: 


[Prs, 8-11] - ~ 2343 


“in: spite of, there Þbeing pee to 
the. contrary in any other law-or ™ in 


any contract, ‘In other ‘words, even as 


against . the . express’: terms: of 
“ithe: subeisting i eontra ‘of: liż 
cence. the licensee. would ‘enjoy 


‘the. benefits of Section - 15A. But if, he 


is bot a licensee under- a subsisting 
agreement on.the Ist of. February, 
1973; then he’ does not get, the. advan- 
tage of the amended provision of the 
Bombay ‘Rent Act, A person continu- 
ing in’ possession of the. premises 
after „termination, withdrawal or re- 


. vocation of. the licence continues to 
occupy it as a trespasser or as a per- 


son who has no semblance of any 
right ‘to continue ih occupation of the 
premises, -‘Such a’ person -- by no. 
stretch -of. imagination can be * ‘called 
a licensee, ` If, therefore, the respon- 
dent’ was“not a licensee- ‘under a sub-|. 
sisting : agreement in occupation of 
the premises ‘on the Ist ‘of February 
1973 -he“čould not ‘take Shelter : under 
Section’ 15A of the © Bombay ` Rent 
Act, -The Trial Judge found. ‘against 
him, Abart” ‘from the` position that 
this was'-essentially: -'a - question of 
fact-and`a finding on which could 
not:- be : interfered with by the High 
Court in‘exercise of- its revisional 


.power under Section 115. f the: Code 
of Civil: Procedure, the 


;High Court 
has:done so, as we shall . point; - out, 


_-by committing such gross errors of 
scons! : 


law’: and . fact . that ..we were . 
trained. in, the beginning of our judg- . 
ment). though very ` ‘reluctantly,. to’ 
make some. strong . observations 
High 
Court 


wil ~ While adina the: PAR of 
the a the learned’-Judge ` of .- the 


‘High. Court states‘a fact in paragraph 


three ofthe judgment: that the. res- 
pondent:was ordered to deposit in 
Court Rs. 29/- per. month whichi he 
did.: We-are happy to note that. the 
learned.-'Judge: has rightly not rested 
his -judgment'on this- ground of . de- 
posit óf orent. by ;.the - ‘respondent. 
the 
records. :öf .this. case; that.;the. _appel- 
lants.:-hadever ‘accepted:.: any.. money 
either ¿im or:outside::court from the 
respondent ‘after :3ist oof .March,. 1966 
byway. of any rent of the.. licenced 
premises.: A- person «~ continuing , -in 
becpations ‘of such. premises after re- 
vocation: of the-licence is -still liable 


~ 
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to pay compensation or damages for 
their use and occupation. If at any 
time such compensation had been paid 
or accepted it could not undo the ef- 
fect of the revocation of the licence, 

12. In..the seventh paragr-~” 
of the judgment the learned Judge 
says: 

“In my judgment the filing of 
the proceeding under Section 41 with- 
out terminating the licence- and/or 
the permission granted to the peti- 
tioner does not automatically put an 
end to the licence under which the 
petitioner had to occupy the premi- 
ses.” 


There. are two infirmities in the said 
obseravtion, Firstly, according to the 
appellants’ case the licence stood re- 
voked and withdrawn and then they 
_ filed the application under Section 41 
of the S.C.C, Act. Secondly, the fil- 
ling of the application itself may in 
certain circumstances have the effect 
of putting an end to the licence if*it 
was subsisting on the date of its fil- 
ing. But in any event, one thing is 
certain, that cannot have the effect 
of reviving the licence as opined by 
the learned Judge in the subsequent 
part of his judgment. 

13. In the tenth paragraph of 
his judgment the learned Judge says: 

“The ‘respondents have not reli- 
‘ed on any notice served on the peti- 
tioner to show that they would treat 
the petitioner as a trespasser from 
‘March 31, 1966. The respondents did 
not even describe the petitioner as a 
trespasser in proceedings, It must 
be therefore presumed that the res- 
pondents voluntarily or involuntarily 
permitted the petitioner to occupy the 
premises till they filed their applica- 
tion under Section 41 of the Presi- 
dencv Small Cause Courts: Act.” 
In the next paragraph , the learned 
Judge quotes the words: “position not 
better than that of a trespasser” 
from the appellants’ letter written to 
the respondent. The contradiction in 
‘the ‘judgment is apparent. It is dif- 
ficult to understand the significance of 
the observation’ “that the respondents 
voluntarily or involuntarily permitted 
the petitioner to occupy the premi- 
ses.” Voluntary , permission -may 
amount to a fresh licence, The use of 
the expression ‘involuntarily permit- 
ted’ is a- contradiction in terms. 


impliedly granted a 


A.L R. 


14. We are distressed: to find 
the learned Judge repeatedly express- 
ing a view in his judgment that the 
conduct on the part of the appellants 
in allowing the respondent to con- 
tinue in the occupation of the premi- 
ses until the filing of the application 
under. Section 41 of the S.C.C. Act 
on July 10, 1967 amounted to a grant 
of fresh licence, It is not necessary. 
to extract all the strange passages 
from the judgment’ of the High 
Court. But we shall do a few more. 
In the fifteenth paragraph while re- 
ferring to the expression “deemed to 
be revoked” occurring in Section 62 
(c) of the Easements Act it is said 
that “it does not necessarily mean 
that it is in fact revoked.” The mis- 
take is so obvious in this observation 
that it does not require any elabora- 
tion. In the same. fifteenth para- 
graph occurs a passage which we 
exercised in vain, to understand. It 
runs thus: 


“The fact ie the Enden 
did not take any. steps till they filed 
the. application under Section 41 
which also would ` not automatically 
make the petitioner’s occupation un- 
lawful means that the respondents 
licence to the 
petitioner to continue to occupy the 
premises.” 

15. Later on the -learned 
Judge has said‘in his judgment: that 


by adopting. the procedure of filing 
the application under Section 41 of 
the S.C.C, Act, the appellants im- 


pliedly granted to the respondent- “a 
right to continue to occupy the pre- 
mises till he was evicted by an order 
under Section 43.” Such. a: novel 
proposition of law is . beyond -our 
comprehension, If the filing of the 
application under Section 41 gives a 
right to the occupant of the premises 
to continue to occupy it, then how 
can the Court pass an order of evic- 
tion under Section 43 in derogation 
or destruction of such a tight? The 
resulting position is too. anomalous’ 
and illogical. tọ merit any detailed 
discussion. ea f 

16. In the. eighteenth para- 
graph-of the judgment the. learned 
Judge persuaded himself to say: : 

“The fact that the earlier agree- 


‘ment of licence expired om March 31, 


1966, does-not necessarily mean that 
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there was no subsisting agreement ‘on 
the date on. which the. application 
under Section 41 was- made -or on 
February .1, 1973. Wee oe ass 


It -is difficult ` ‘to. aaa what 
further. act, conduct - or writing ‘of 
the appellants led to the ‘undoing of 
the effect of the expiration of the 
earlier agreement of licence and’ 
bring about any subsisting agreement. 


either on the date of the application’ - 


under Section 41. or on February. l, 
1973. We admit that if any. such 
agreement could be, culled ‘out, in 
writing or oral, expressly or implied- 
ly, by the action or the conduct of 
the appellants the Court would have 
been happy. to cull: out such ` agree- 
ment and give protection to’ the: licen~ 
see in consonance with ‘the spirit ` of 
the Amending Act viz. Maharashtra‘ 
Act 17 of 1973. But“the’ Court . can- 
not and” “should not cast thè law tó. 
the winds or - twist or stretch it‘to a 
breaking’ point amounting to almost 
an absurdity, Our 
amply demonstrated by. the following 
Court in -the audement of the cee 
ourt f ee 


© “Relying on. the améndiient” of’: 
the Bombay Rent, Act. ‘the respondents, 
no doubt . had withdrawn their. 
permission.. under the ‘agreements. . „but 
by: filing . the proceedings. under 
Section 41. ‘they: permitted: the, 
petitioner, to continue iy BS, “the 
licensee as -stated . above;, “and this’ 
itself is a different ‘kind | of. 
ment of licence as = defined. ", under: 
Section 52 of. the- Easéments.. -Act. ” 


“17, The -learried. - Judge also 
seems to be. making a ‘difference . be= 
tween the filing of a-suit,. against a 
licensee -- whose licence : has been ter- 
minated treating- him ds a trespasser 
and.an application -under Sec. 41 of 
the S. C.; C.. Act; . For the purpose, of 
the point at: issue the; distinction is 
more” illusory than - real; 
dies, previously, , : were-; available to 
the licensor. 
or'the.other. The scope of. ‘the. trial, 
disposal’ and further remedies -in . the 
two ‘proceedings: were different, But 
it is wholly wrong to say that if .a 
licensor filed an - application’ “under 
_ |Section 41 oft the S.€;C. Act: ‘instead 
lof filingva.regular civil suit hé. by 
implication- treated: the” occupant, of- 


the 


ace Bank of India- v..N- C. Paliwal - 


observation: ` is | 


“agrees, 


Two reme- - 


He could avail ‘the. one ` 
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the premises against whom the S. C.C. 


- application was filed as a subsisting 


licensée. 

~ 185. In our opinion, the: judg- 
ment of the High Court is’ wholly 
wrong;and suffers from serious infir- 


‘mities “of law and: facts, We accord- 


ingly allow this appeal, set aside the 
judgment and order of the High 
Court and restore that of the Small 
Cause Court.::The respondent must 
pay the. costs:to the appellants in 


this Court .as also in the High Court.' 


= Appeal allowed. 
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. H. R. KHANNA: P. N. BHAGWATI. 


AND §. MURTAZA FAZL ALI, JJ: 
~ Civil Appeal: No, 1231 of 1973. 


1, Réserve -Bank of India, . Ap- 
pellant v; N. Ẹ Paliwal and others 


‘Respondents. 


Civil Appeal No. 1408 of 1974. 
2. All India * ‘Reserve Bank Em- 
“ployees Asociation, Appellant v. N. 
C. Paliwal and others, Respondents. 
‘Civil: Appeals Nos. 1231 of 1973 
and 1408 of 1974, D/-.24-8-1976. -> 
‘(A) Constitution of India, Arti- 
les 14. and: 16. — Combined -Seniority 
Scheme introduced by Reserve Bank 
by-its Circular, D/- 13-5-1972 — Vali- 
dity — Civil. Writ No. 690 of 1972, 
D/- 11:5- 1973 (Delhi), - Reversed. 
(Ibid, Art, 133), - . 
` -The optee Scheme of 1965: was 
introduced by the Reserve Bank with 


`. the object of equalising _the promo- 
tional opportunities. of Grade II 
Clerks in the General Departments. 


with’ those of Grade II Clerks in the 
Specialised Departments by giving an 
option to the former .to be absorbed 
in the latter. the petitioners and other 
. Grade II Clerks in the General De- 
partments opted to: be transferred to 
the Specialised Departments and 
they became Grade II Clerks in the 
Bpecialised Departments ` having the 
same « promotional opportunities as 


the” original Grade II-Clerks in the 


"rom judgment and order of 


- High Court in c. W. No... 690 of 
` 1972. D/- 1125-1972—(Delhi. W. 
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‘Specialised Departments, But before 
their ‘turn for promotion as Grade I 
Clerks in Specialised Departments 
could come, some vacanciés occurred 
in the cadre of Grade-I Clerks -. in 

General Departments and naturally: 


they were filled up: by promotion: of - 


Grade II Clerks in the General >De- 
partments and some -of them ^ who 
were thus promoted. were juniors to 
the petitioners. This was the posi- 
tion that obtained ‘when’ the combin- 
ed Seniority Scheme: was introduced 
by the Reserve Bank by its circular 
dated ` 13-5-1972.. The petitioners 


challenged that Scheme: as vila. 


of Arts, 14 and 16: 


Held: (i) There was. no assur- 
ance given by, the Reserve Bank 
that the promotional opportunities 
available to Grade II Clerks in . the. 
Specialised - Departments will, not be 
diminished: - The Combined’ “Seniority 
Scheme affected the promotional _OP- 
portunities of all Grade II Clerks in 
the Specialised Departments, irres- 
pective óf. whether they were origi- 


nal or transferee Grade Il Clerks, It. 


did not- discriminate between trans- 
feree. Grade II. Clerks and ‘ original 
Grade JI: Clerks, - It treated them 
alike in ‘bringing about total. integra- 
tion of the employees- in the several 
. Departments, . Under the |: -Combined 
Seniority -Scheme, . -the n dntegration 
could only: be. on. grade to- grade 
basis and,- therefore; if hy the: time 
the Combined Seniority - Scheme came 
into force, Grade . TI. Clerks, junior to 
the petitioners, had become Grade I 


Clerks in, the General Departments, 
they could be equated . _only ` with 
Grade I,Clerks’ in -the Specialised 


Departments and to. this equation,. no 
valid. objection could ` be taken on ca 
-half of: the- petitioners. . Though .. 

would cause heart- burning natal 
petitioners, it is a necessary consequ- 
ence of integration, Whenever sers 
vices are. integrated some hardship’ is 
bound to ‘result. Reasonable anticipa- 
tions may.. be ‘belied. oR (Para 12) 


(ii): Thrawas-: eonmpeteit to the Re- 
serve Bank to. introduce the Combined 
. Seniority ` Scheme for the purpose: “of 
integrating the. clerical staff in -all 
the departments and! the- ` Reserve 
Bank was- not“ bound “to wait.: until 
all the transferee Grade IL Clerks 
under the optee Schemi ‘of 1965 were 
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promoted as Grade I Clerks in. their.. 
Specialised ' Departments.: 


The Reserve Bank did not undertake 
that it will not take any steps for 


bringing about -total integration of 


the clerical services until all the 
transferee Grade II Clerks were pro- 
moted,.The’ Reserve Bank was entitl- 


ed to ‘introduce the Combined Senio- 


rity Scheme at any time it thought 
fit and the validity of the Combined 
Seniority Scheme cannot be assailed 
on the ground that it was introduced 
at a time when some of the trans- 
feree, Grade II Clerks still remained 
to be promoted and was discrimina- 
tory against them. It may be that 
some transferee Grade II Clerks had 
already obtained promotion: as Grade 
I Clerks by the..time the Combined 
Seniority’, Scheme was ` introduced, 
while others like the petitioners had 
not. But that cannot be helped. It is 


all part of. the incidence of service 


and in law, no. grievance can be 
made against it. . (Para 13) 


: (ili) (a) Arts, 14&16 of the Con- 
stitution cannot stand in-the way of 
the State (Reserve Bank in the instant 


case) integrating different Cadres into | 


one Cadte, It is entirely a matter for 
the ‘State to decide whether to: ‘have 
several ° ‘different ' cadres or one 
integrated cadre ‘in’ its services. That 
is a matter: of policy which does’ not 
attract ‘i the applicability of the 
equality clause, The integration of 
non-cletical with clerical services 
sought tobe effectuated by the Com- 
bined’ Seniority. Scheme cannot in the 
circumstances. ‘bé assailed: “as 
vidlative -of the constitutional prin- 
ciple of equality, - (Para 15) 


(b) There’: ‘can be no doubt that 
it is open tothe” State to lay down 
any ` rule ‘ which it thinks. appropriate 
for. determining’ seniority in service 
and ‘it “is “‘not' competent to- the Court 
to strike’ down: such rule ‘on: the 
ground that in:its - opinion another 
rule would have -been. better or more 
appropriate, The- only ': enquiry 
which the Court:can*make. is whe- 
ther the rule laid-down by the State 
is‘ ‘arbitrary and irrational so that. it 
results in inequality of opportunity 
amongst: ‘employees belonging to the 
same'class; Thè .rule' dévised by the 
Reserve Bánk!ifor determining “the 
séniority' of the employees from: non= 
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.clerical cadre vis-a-visi-those. already 
in the clerical cadre «attempted « to 
strike a ‘just. balance ‘between.. the 
conflicting claims of non- -clerical and 
clerical staff and it carinot: be. “con- 


demned ‘as arbitrary or: discriminatory z 
' (Para: 16) . 


AIR 1968 SC 754, Rel. on.” 


(c) Even if the plea that, as the 
seniority of the petitioners was ad- . 
versely affected by the’ integration ‘of 
non-clerical, cadre | with“. 


- Reserve Bank without giving any opr ` 
portunity to, represent’: “against it, was 
in ‘violation of principles of- natural 
` justice, was allowed to be raised ‘for 
the first time before ™ the, Supreme., 
Court, the plea could not be sustain-‘ 
ed as the problem’ was of fitting into 
the clerical. cadre “employees . com- ` 
ing from non- -clerical cadres and‘ the 
new rule which would determine the 


seniority of these new entrants 
vis-a-vis. those. already ‘in clerical 
cadre did not affect .the seniority.. 


‘Civil -Writ No. 690:of 1972,. D/-_11-5- 
1973 (Delhi), Reversed, ' (Para 17) 


Cases Referred:. "` Chronological Paras - 


AIR 1968 SC 754 = 


(1968) 2 “SCR 
611 = 1968 Lab IC.865. ` 


16 


AIR 1966 SC.305 = (1966) 1 ScR 25 


4 
AIR 1962.,8C “i139 = (1962) 44 TER 
e532. oli 

In: Appeal No.. 1231: of 1978, 

Mr. ‘B. Sen,’ Sr, Advocate? and 
Mr. I.. N. Shroff, Advocate with him, 
for Appellant: Mr.S. V. Gupte. Sz: 
Advocate, (M/s, P, P. Rao and, A. KĘ. 
Ganguli Advocates with him), - for 
Respondents Nos.: 1,2,4, :6-18, 520, 
22, 23, 25-32, 34 and 35; Mr. Mirs, K, 
Ramamurthi, . Sr, Advocate, (M/s; C. 
N. Mirti and R. C. -Pathak,. Advhoates 
with him),, for -Respondent,;Né. 36. 

. In Appeal No., 1408 -of 1974:.: a 

. Mr. M.- Ke Ramarurthi,: Sr. “Ad= 

vocate:. -(M/s.iC. Ne: Murti and: R.:,C.. 


Pathak Advocates with. him), -for: Ape 


pellant; M/s. P.- P. Raorand An: Kz: 
Ganguli, Advocates: for "Responiients 
Nos. 1, 234, 6-18; 20,:.22, 23, 25-32 -and, 
35; Mr. B:: ‘Sen: ¢Sr. wAdvocateli and 
Mr. L N. Shroff. Advocate, ; with. min 
for: Respondent’ No.: 6. 000: 2 fe: 
-> The Judgment of, ‘the ete -was 
delivered’ by. © Peete a marae 
rar, the steak + 

BHAGWATI,. Je — The. Receive 

Bank: of India | jist : the ‘appellant. zin, 
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cadre, the Scheme introduced by. the: 
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Civil Appeal No, 1231 of-1973.: “This 
appeal, on certificate, is: “directed 
against a jiidgment:of the ' High 
“Court of. Delhi allowing .Writ `- Peti- - 
tion No, 690 of 1972:filed by.some of 
the .employees. of thé: . Reserve Bank | 
challenging the validity “of the: com- 
bined seniority Scheme issued. by the 
Reserve Bank of: India by its Circu- . 
lar dated:13th May; 1972. This judg- 
ment of; the High Court‘is: also . as- 
sailed by. the. All India. Réserve Bank 
. Employees. Association (hereinafter 
“referred to-as..the Association) by 
preferring’ Civil Appeal No. 1408 of 
1974 after obtaining certificate from 
.the High Court.: Both'`these appeals 
„have: been heard -together since they: 
“are -directed .against.the .same <judg- . 
_'ment. and-all the arguments raised: on 
behalf. of the appellants. are also 
common except'one additional argu- 
mént’ advanced on behalf: of the As- - 
‘sociation in Civil’ “Appeal: No. 1408 of 
1974. The facts giving rise to these 
two appeals are a little ‘important 
and it is necessary.-to state thei in 
order to- ‘appreciaté the questions -aris- 
ing for” ' determination- in. the appeals. 

2. ‘The’ primary . ‘purpose for 
which ‘the Reserve. Bank' of India “was 
originally. ‘constituted ‘was “to repu- 
late the: issue of batik notes and the 
keeping of the ‘reserves ‘with a view 
to securirfig:. monetary stability ~ in . 
India - and: generally’ to` -operate ` the 
currency and ‘thé ‘ credit system `of 
the country to Zits’: advantage. ” But 
in -course of- time “other = functions 
came to pë added as a ‘result’ ‘of vari- 
ous: statutes ‘Passed : ‘by = the ` Parlia- 
- ment: from time- ‘to, time: to meet the 
economic:: ‘needs’ of “the ‘country, The 
administrative ` machinery -= of “the 
Reserve : “Bank - for” carrying-. out these 
. diverse functions ‘was at * ‘the - - mate- 
rial timë : ‘divided ‘into the- ' following 
five: groups “of departments (1) Group 
I:' General’ Side; ‘that’ is, Banking 
-Depattment;: Issite’ ‘Dépattment; Pub- 
lic -Debt Division: and Exchange Cori- 
tiot Departinents-(2) ‘Group IM: De- 
partment AES S “Banking . Operations, 
Development’ ‘and? ‘Industrial ~Finance 
Department and. Departriient of Non- 
banking” Compahies:; »(3) Gròup ` II; 
Agricultural Credit; Department, - (4) 
Group’ ‘TV; "Eeonomié’ Department: ‘and | 


Department of Statistics avaa” ~(5) 
‘Group * yi “Industrial Devélopment 
Bank . of: Togia, . The, . departments 
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” 


‘.ployees within that group 
‘was done on centrewise | 
‘result was that there was a separate 
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falling within the first group were 
known^as the general departments, 
while the departments falling within 
the other four groups were known as 
the specialised departments; Though 


_ recruitment to these different groups . 


of departments “was made on a com- 
mon basis, each group of depart- 


` ments was treated as a separate unit 


for the purpose of determining the 
seniority and promotion of the em- 

and this 
basis. The 


seniority list for the employees in 
each group of departments at each 
centre of the Reserve Bank and the 
employees could seek 


„and promotion only in the vacancies 


- circular, 


arising within their own group of 
departments ‘at their own centre. 


3. There were two grades “of 


” clerks. in each group of departments, 


namely, Grade I and Grade: II. The 
pay scales of Grade I and Grade H 
clerks in all the groups of depart- 
ments were the same and their con- 
ditions of service were also identical. 
There was automatic promotion from 
Grade II to Grade’ I and when a 
clerk from Grade II was promoted to 
officiate in Grade I, he got an addi- 
tional officiating allowance of Rupees 


_ 25/- per month. -While Grade I and 


Grade II clerks in. the specialised 
departments were invariably gradu- 
ates, those in the general departments 
were not always so. Some out of them 
were graduates, while -others were 
non-graduates: There were also. seve- 
ral categories of non-clerical posts in 
the general as well as specialised de- 


partments. They were in Grade II’ 


and the. pay scale of this Grade was 
the same as that- of Grade II clerks 
in the general and specialised de- 
partments. It appears from the Cir- 
cular of the Reserve Bank dated 13th 
May, 1963 that Stenographers, Typists 
and- Coin/Note Examiners, though 
falling. within. the category .of non- 
clerical staff; were sometimes , trans- 
ferred as Grade II clerks and by this 
it was decided that “with 
effect from Ist... July, 1963, -the 
transfer of staff —- from’ one category 
to another should be governed” by 
the principles there ‘set out. Two 


categories of transfers were. contem-: 


plated by this Circular: one was 
transfer by’ selection and the - other 


confirmation... > 
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was transfer on. grounds of. health.. 
The first category of transfers by’ 
selection required that the Stenogra- 
pher, Typist or Coin/Note Examiner 
seeking transfer would have to be a 
graduate or should have passed both 
parts of. the Institute of Bankers’ 
Examination and his application for 
transfer would be considered by the 
manager from the point of view of 
his record of service and his. suitabi- 
lity for transfer to the clerical grade 
and’ he would then have to appear 
for interview before a selection board 
and it was only if he was_ selected 
that he would be transferred as > 
Grade II clerk. But once he- was 
‘transferred as. Grade II. clerk, his 
seniority in the new cadre would be 
counted from the date on which he 
joined service, as a Typist or Coin/ 
Note Examiner and in, the case of = 
Stenographer, from “the date . 

which he joined service as a Typist 
or as a Stenographer in. case. he. was 
directly recruited as such “provid-. 
ed that the said date. shall. not be 
earlier than the date on which the 
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transferee acquired the degree or 
banking qualification by reason’ of 
which he became eligible for such 


transfert: that is to say, in the case 
of a Coin/Note Examiner/Typist/ 
Stenographer who graduates or ać- 
quires the banking qualifications after 
the date of his -joining service, he 
will be deemed to have joined. ser- 
vice only on the date he acquired 
the said qualification’. The’ ‘second 
category of transfers was on grounds © 
of health. However, that is not mate2 
rial for our Purpan and we need not 

consider it. 


4. . . It seems that in- view 
the expanding. activities of the Re- 
serve Bank in the Specialised De- 
partments, there were greater oppor- 
tunities for’ confirmation and promo- 
.tion for employees in the specialised. 
departments as compared to those 
‘available to employees in the general 
departments, This. gave rise to dis- 
satisfaction amongst -employees in. the 
general department and they claim: 
ed for equalising. the ‘confirmation 
and promotional‘opportunities by hav- 
ing: a combined „seniority list for all 
employees in Class III irrespective of 
the departments to which they be- 
longed basing promotions ` on such 
combined “seniority list. This ` ‘ques- 
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1976° Reserve Bank of India v.-N..C. Paliwal “[Prs, 4-5] S.C. 2349 


tion was: also raised by the Associa- - 


tion before: the National Tribunal 
consisting of Mr. Justice K., T. Desai 
and it was pleaded by the Association 
that “all promotions should -be made 
-strictly according to the combined 
seniority irréspective of the cadre or 
department”, The Reserve Bank, on 
the other hand, sought to justify the 
maintenance of separate seniority 
lists for various departments on the 
ground that the work in each depart- 
ment was becoming more and more 
of a special’ nature and inter transfe- 
rability was not only undesirable in 
the best interest of the Bank, but it 


was also hard to achieve, The Na- 
tional Tribunal, while not accepting 
the demand of the Association and 


expressing its inability to give any 
direction to the Reserve Bank in’. re- 
gard to this question, made the fol- 
lowing observations in its Award: 


_ "YT ean: only, generally; observe 
‘that it is desirable that wherever it 
is possible, without detriment to the 
interests.of the Bank and without 
affecting ‘the efficiency, to group em- 
ployees..in a particular category serv- 
ing in different departments at one 
centre together for the. purpose of 
being. considered for’ promotion a 
common seniority list of such emplo- 
yees should be’ maintained, The same 
would - result in 
avenues of promotion for a large 
number of employees and there 
would be lesser sense of frustration 
and greater peace of mind among 
the employees.” 


These observations of the. National 
Tribunal were approved by Hidaya- 
tullah. J., as he then was, speaking on 
behalf of this Court im All India 
Bank Employees ` Association v. 
Reserve Bank of India, (1966) 1: SCR 
25 at page 57 = (AIR 1966 SC. 305 at 
pages 320-321). : 

5. In view of these observa- 
tions of the National Tribunal, which 
were endorsed by this Court, the 
Reserve Bank took the first step to- 
wards equalising the confirmation 
and promotional opportunities of em- 
ployees in the General Departments 


by introducing the Optee Scheme of- 


1965 by a Circular dated 29th June, 
1965, Clause (1) of the Scheme pro- 
` Şided that . vacancies in Grade II 
Clerk occurring in Specialised, . De- 


opening: up equal. 


partments in each’centre upto 30th 
June, 1970. would be treated as - ex- 


- pansion vacancies to be filled up by 


transfer of confirmed Grade II Clerks 
including officiating Grade I Clerks 
in the General Departments. The 
Manner in which these vacancies 
shall be filled was set out in clauses 
(2) and- (3) which read inter alia as 
follows: : f 

. “A circular will be issued invit- 
ing applications-in form ‘A’ from con- 
firmed graduate Clerks Grade II (in- 
cluding officiating Clerks Grade I) of 
the. General Side (Group I) for the 
preparation of a panel of suitable 
employees who are willing to opt for. 
transfer to any of the ‘Departments in 
Groups II, III and V at each centre 
under the optee scheme. - As regards 
the non-clerical staff transferred to` 
the clerical cadre, only those - who 


- have been absorbed against perman- 


ent vacancies of clerks Gr. II on the 
General Side will be eligible to opt 
for transfer. . 2 an 

(i) The panel will be a consolida- 
ted one,-i.e., separate panels will 
‘not be prepared. for èach of the De- 
partments in Groups II,- II and V at 
each centre, ae 


(ii) The option exercised by’ the 


- employees will be subject to the ap- 


proval of the ‘Manager’ depending on 
their past record of’. service ‘and 
suitability for transfer to depart- 
ments in Groups II, III and V, 

(iii) (a) The position of emplo- 
yees on the panel, recruited directly 
as clerks Gr. JI from the waiting list 
of graduate clerks Gr. II will be de- 
termined according to their dates of 
recruitment.: 


(b) In the case of employees re- 


` Gruifed from -the waiting list of under- 
graduate clerks Gr. II who have be- 


come graduates: while in service, and 
in the case of non-clerical . graduate 
staff transferred to the clerical -cadre, 
their position in the panel “will be 
determined .according to . their dates 
of graduation.— “Be as 

_. fiv).As and when vacancies arise 
in the Departments,in.Groups II, III 
and V at each centre, they : will be 
filled up by drawing on- -the „panel, 
the first vacancy going to the first 


_person on the panel, the: second to 
: the-second and so on. An employee 


will have no choice of ‘the Depart- 
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:ment to. which he will be. posted. The 


postings" willbe made in the order 


fee 


in“ which the .vacancies .arise. 
_i(v). Officiating ‘clerks Gr; I` will 


ba transferred: only in their: substan- 


tive capacity as clerks Gr. š 

© 7” (vi) (a) The seniority of ‘the op- 
tees on transfer- to the: Departments 
in’ Groups II, HI and V will be deter- 
mined on the basis that their traris- 
fers ;to the concerned . Departments 
have, been made in.: ‘the interest of 


the Bank, that is-to say, the substan- - 


_tive. position of the. -transferee. in ; the 
‘seniority list- of the Department: con- 
cerned: will be fixed above and em- 
ployee who. joined , service. after. the 


` date of ‘his recruitment or date of. 


‘graduation “as the -casé may be. and 
below. the - employee who joined. ser- 
* vice before -the date of his 5 
' ment/graduation..- E 


(c). The. above’ pared of fixation: 


will, however, be subject. to the pro- 
wision that’ if a- ‘substantively junior 
- ‘employee in the Department to: which 
< the transferee is. posted is already of- 
~ ficiating in that Department in a higher 
` grade on.a lorg-term-basis- on ‘the 
‘date the transferee reports for duty 
that. officiating employee will be con- 
sidered senior to ‘the transferee, The 
inter se seniority of: ‘the 


‘posted to thé: same. `. Departments. in 


“Groups II, II and V will be. fixed in . 
+, OF: “them were. ‘officiating ‘in’ the 


the order in which their. names are 
listed in the panel. Lge se 
(viii) Thè „panel will Bey revised 
annually.” Peas 
It will be. geen , . that: ‘under; . the 
Schéme: the option to. go .over the 
Specialised . Departments was: confined 
to Grade II Clerks and, confirmed 
Grade I Clerks in ‘the General .. De- 
partmerits’:’,’ But -there ` also, “every 
Gradè II Clerk and. Off iciating Grade 
I Clerk was ‘hot entitled! to ‘be’ 
sorbed’ in the 


through a‘ process of’ _selection _ and 
the. option ` éxercised ` by” him was 
“sibject tó-the' approval of the’ Manā: 
ger depending on his “past record’ of 
service and” suitability’: ‘for transfer 
to the ‘Specialised. Departments. If he 
exercised -the optión ‘anā was select- 
ed, he would’ “he entitled to “be - àb- 
sorbed“only’as- Grade TI Clerkin one 
of the Specialised ` 'Departmėnts` with 
: the ‘restilt that.. af" 


in Grade T Clerk’ "in ` the ‘General 


“recruit- 


- transferee 


. Clerks, ! 


_ab=. . 
“Specialised” ’ ‘Depart: ` 
ments ‘as of; right, but he had to. go 


he was an ' officiat-* 


of. India v.. N. ‘Cs ‘Paliwal ALR. 


Departments at the time of the exer- 
cise of the option, he would lose the 
benefit ‘of -officiation-in Grade : I.. in 
the -Genéral--Departments as also the 
‘monetary ‘benefit -of ‘Rs, . 25/- per 
‘month: which he was getting “during ` 
“such officiation, His seniority in-the 
cadre of: Grade If Clerks. in the ‘Spe- 
cialised Department.in which. he was 
absorbed would be liable to be de- 
termined- on. the basis of. his length 
of service calculated from the date 
-of his recruitment.if he ‘was also a 
‘graduate when he joined. ‘service or 
‘from the date of ‘his graduation ‘if he 
became: a graduate. whilst in service. 
The rationale- behind this. provision 
obviously was that' graduation being | 
‘regarded as: essential qualification for 


‘being a Grade II Clerk in the *‘Spe- 


cialised-! Departments, the length - of 
service from the date of. graduation. 
alone should be taken for. the pur- 
pose of determining the senidrity- of 
transferees from . the General. Depart- 
ments, EE a a Be 


; 6. The petitioners in “Writ 
Petition No, 690 of 1972, who “may 

for the ‘sake ‘of convenience. be jhere- 

after referred: ‘to’ as the petitioners, 

were,. at the time of the introduction . 
of the Opteé Scheme, of’ 1965, ĉon- 
firmed Grade >II Clerks’ -in ‘the 

Geieral., Departments andi” 1, Some 
General. Departments as. Grade I 
Though most of the - Pett. 
tioners ‘were recruited as Grade “I 

Clerks from beginning, go ‘far as ae 
tioners. 4, 9, 16, 18, 19;° 23°“dnd - 26 
were ‘concerned, ' they: ‘were originally 
‘recritited tq non+clerical -posts ' and 
subsequently - ‘transferred as Grade II 
clerks by- selection:and~ at: Jis. how 
at_ the' date“ when the’ ‘Optee! Scheme 
of? 1965 ‘came ito: force, they: | ‘were 
corifirméd ‘Grade ‘IT Clerks ‘in ‘the 
General Departments. The -petitioners 
exercised the :option:under! the Optee 
‘Scheme: tof '.1965 {and :were: absorbed 
‘substantively: as” confirmed Grade II. 
‘Clerks. in'-one öt =the other of. the 
Specialised Departments. Obviously, 
the conseqtience was that those: of the 
pontoner who ` “were officiating as 
‘Grade ‘I'!'Clerks: in’ the :Genéral’: De- 
partments lost their. officiating’ posi- 
tion as'a result of this transfer toge+ . 
ther: with attendant: Monetary: Pet f 
of Rsi ae per month: = 
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<. © ‘Besides the: petitioners, agreement and ‘hence the ` Reserve 
there were also other: confirmed Bank issued ‘a ‘Circular’ dated. 13th 


Grade IE .Clerks and Officiating Grade 


T-Clerks.in: the !'General!: -Departments . 


whọ; having exercised“the ‘option and 
being’ selecteds: were taken. -over | as 
confirmed Grade If: 
Specialised. Departments: Some of 
them — a few ——: were, in due course, 


in order of-seniority, -promoted as Of- ` 


ficiating Grade E Clerks in their res- 
pective Specialised ‘Departments. But 
before the turn. of the petitioners for 


_ promotion could . arrive, a‘ new 
Scheme. was. brought into ‘force to 
which we shall presently refer. .It 


appears that. the, Association was not 


satisfied with the Optee Scheme. of. 


1965. as it did. not go, far enough and 


equalised ‘opportunities: ‘for only a 
section. of. the : employees in. the 
General Departments, namely ‘eon- 


firmed Grade HI Clerks and Officiat-- 


ing Grade’ -I. Clerks, leaving the. rest 
- int the same disadvantaged position as 
before. “The”, 
continued to press its demand.. for 
complete , equalisation of.. opportuniti- 


ties and in 1969, the. Reserye, Bank oe 


took’ oné, further, step. with ‘a view to 
partly satisfying, that „demand. ,The 
Reserve, Bank , 
Scheme’ called’, ihe Optee:. Scheme of 
1969 ‘for, transfer. of confirmed Grade 
I’ Clerks in the, ‚General Departments 
to the Specialised Departments. to;the 


extent of one third, of, the Jong- term. 


normal vacancies `. of. Grade | I ‘Clerks 
_ arising’ in ` the’. ‘Specialised’ , Depart- 
` ments during the © ‘period: from’ Ist 
February, 1969- ‘to 30th $ June, “1970: 
But this’ 
sociation, for “what the Association. de- 
sired was’ full équalisation , of oppor- 
tunities” between | the General, ,Depart- 
ments ` and” the ` Specialised, “Depart- 


ments. ‘The’ Association:’contiziued~to ` 4, 


agitate. for ‘acceptance ‘of its” i demand 


and ‘ultimately, , as a, result” of nego- 


tiations, an agreement dated: “7th ‘May, 
1972 was arrived at between” the, “Re- 
serve Bank ae the. AO by 


EFST 
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list was Jaccepted., . by. the“ : 
Bank, - The; ‘petitioners ‘and some: ‘other 
employees. were, however, -hot mem- 
bers of: -the - - Association ‘and they “res 
fused to ‘aécépt ‘the’ terms © of- this 


` 


‘over from *,non-clerical 
_ cadre with effect. from : 7th’ May; 
Clerks ‘in -the ` 


Association, . therefore, 


` introduced.. another - 


` less: than oné year 
also’ did’ not satisfy the, Asm. 


list ranking as a 


He ority - 
Reserve’ ; 


May, . 1972: introducing: a Scheme for 
combined seniority ‘list and “Switched 
` to” clerical 


1972; This’Scheme was substantially 
in the same terms as: the «agreement 
dated 7th May, 1972:and we shall 
hereafter,.for :the sake -of conveni- 
ence, refer to this! Scheme as the 


KEE DEA ‘Seniority Scheme, ` 


"8. <- The” Combined Seniority 
Scheme: consisted - ‘broadly of two 
parts. One part provided for the in- 


‘tegration of the clerical staff of the 


General Departments: with the’ cleri- 
cal staff of: the Specialised Depart- 
ments and. the other:-;for. the- switch 
over and integration of the non~-cleri- 
cal staff;with.:the clerical staff in all 
the: Departments :iof-the Reserve Bank. 
Clauses: (8) ‘and (9) dealt~: 
first ‘part -and they: Provided inter alia 
as follows: 2 


aot MG: Cornbined Seniority- PII 
clerical staff in different departments. 


The: ‘seniority, lists of the -staff 
mentioned.’ below ` working in thè 
general side'‘and. ‘Specialised Depart- 
ments (i. -in all’ the ‘Groups. I, ‘to’ V 
of: thé “Departmëritwise "grouping? 
will be merged into | ‘one’ with’ effect 


_ from .7th- May: ‘972 - in -accordance 


with: the. 


x 


with - -the provisions ‘of. clause : 10 2 ` 


the manner set-ótit: below: o mal 
“-(a) All clerks Grade Y; ‘Field In- 


véstigators’ and Clerks Grade I with ` 


service). will be“ placed‘in the combin- 
ed seniority ‘list, relative séniority of 


. an employeé being’ fixed “according to 


the date!’ of ‘his first © appointment as 
Clerk/ield - ‘Invéstigators, 1 -> 


Cp) All confirmed - Clerks TER I, 
Clerks Grade I officiating , as such on 
7th Máy 1972 with, one year. or. more 
total officiating” ‘service, _ Assistants 
(temporary; - officiating |’ as” “well as 
confirmed) and Field Inspectors . will 
be :plated ¿in ‘the’ combined ‘‘‘séniority 


' sub-clause 
(a) above. The: relative: seniority of 

an ‘employee! will bé‘ fixed on the 
basis. ofthe -total’ length: ‘of ‘service 
putuin’ by ‘him: Trota, the- date he: fixst 
started: officiating “as! Clerk: Gradë ‘I/- 


“ total officiating ; 


eroun. _above ‘the - 


Field Inspector after’ arhe there- l 


2352 S.C. ([Pr. 8] 


from periods during which he revert- 
ed as clerk, Grade II/Field Investiga- 
tor otherwise than: on account of 
proceeding on leave.— 

(c) Fixation of seniority as- re- 
ferred to in sub-clauses (a) and (b) 
above will be subject to the proviso 
that the inter se position as between 
two employees.in the existing group- 
wise/departmentwise seniority lists is 
not disturbed ‘to the detriment of 
. any senior employee within the same 
group/department except as provided 


Reserve Bank 


for in clause 6 and sub-clause (e) 
below. . 
(d) x x: x 


(e) The seniority of dass TII per- 
sonnel’ having been fixed as- provided 
for in sub-clauses (a) and (b) above 
the seniority of an optee/selected 
clerk in the existing specialised de- 
partments whose seniority compared 
to his juniors:in the existing Gene- 
ral side is adversely affected will be 
protected to the extent -of his entitle- 
ment had- he not opted/been selected 
under the optee/selected scheme: 


Provided that-he shall apply 
this‘ regard in writing within one 
month from the date of notification of 
the combined seniority list. . Avpli- 
gations for such adjustments will not 
. be entertained after. expiry of the 
period stipulated above... 


9, (1) (a) Employees. officiating as 

Clerks- Grade I on 7th May; 1972. 
i An Er ge officiating as a 
Clerk Grade I as on 7th May, -1972 
will continue. to officiate without 
prejudice to the claims of employees 
whose position may be above him in 
the combined seniority list. If he re- 
verts, his next promotion will be ac- 
cording to his substantive seniority in 
the combined list. Reversion only 
on account of proceeding. on leave 
will not be deemed as reversion for 
the purpose of this clause. 

(b) Promotion as Clerks Grade I 
between 7th May, 1972 and the noti- 
fication of the combined seniority 
list. 

Promotions during ` this périod 
will be made with reference to 
the existing departmental/groupwise 
seniority list ‘but without prejudice 
to the claims of seniors in the com- 
bined seniority list. When the com- 
bined ‘seniority list becomes available; 


in. 
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a review of all such promotions made 
in the interregnum will be made and 
senior employees not officiating in 
the higher grades. will be promoted 
by. replacing the junior employees. 
The review will be completed within 
a period of two weeks, 


(c) Promotions as Clerks Grade I 
thereafter—Promotions will be made 
from the combined seniority list.” 
The second part was provided for. in 
clauses (1) to (7) and these clauses, 
so far as material, read thus: 

“1, Combined seniority between 
clerical staff and eligible non-cleri- 
cal staff opting for switchover: 

(a) All employees in Class TII 
non-clerical cadre substantiyely in 
the cátegories that have been listed 
as Groups I, II, IV and V in the 
annexure (Reference is not to the 
departmentwise groups) who. are grà- 
duates or have passed both parts of 


. Institute of Bankers Examination will . 


be eligible to exercise an option in 
accordance with sub-clause (a) or 
(b) of clause 2 to be transferred, 
automatically and without any screen- 
ing, to'posts in- the clerical cadre 
which are vacant and are other than 
of a purely stop-gap or short-term 
nature, subject: to sub-clause (b) be- 
low, ‘Actual transfer to positions in- 
volving clerical duties will be effect- 
ed in a phased manner as`-laid down 
in clause 7: - 


E (b) On such option being © exer- 
cised within the period of two months 
as per clause 2 (a), or one month as 
per clause 2 (b) "as the case may be, 
the position. of such optee will be 
fixed in the combined seniority list 
by counting for the purpose of senio- 
rity in the clerical cadre one third 
of his total non-clerical service in 


. Class III in the Bank until 7th May 


1972 or the date of acquiring the 
qualification i.e. the date of publica- 
tion ‘of the results of the examination, 
as the. case may be man clauses 3 
@) apd 3 .(b))., 
2. (a)- _ x x Xo X 
< (b) Any employee who acquires 
the qualification for eligibility after 
the 7th May 1972 will have, within 
. one month of: acquiring the said qua- 
lification, to exercise his option whe- 
ther he desires to switch over to the 
clerical cadre with his seniority be- 
ing determined as per clause 1 (b). 
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The option once exercised shall he 
final subject to the right of revoca- 
tion and with the same consequences, 
as at sub-clause (a) above. Those 
eligible but not exercising the op- 
tion within the aforesaid period of 
one month shall lose the right of op- 
tion thereafter. 


3. (a) The notional seniority in 
the clerical cadre of those employees 
who are eligible for switchover on 
the 7th May, 1972 and exercise their 
option under clause 2 (a) will be 
fixed with effect from- 7th May; 1972. 

(b) In respect of employees who 
acquire the eligibility qualification in 
future and exercise their option under 
clause 2 (b), their notional seniority 
in the clerical cadre will be fixed 
with effect from the date of acquir- 
ing such qualification ‘viz, date of 
publication of the results of the exa- 
mination. 

(c) Fixation of seniority whether 
under sub-clause (a) or (b) will, 
however, be subject to the proviso 
that the inter se position as between 
two employees in the concerned 
seniority list of non-clerical emplo- 
yees as it stood immediately before 
the 7th May 1972 or the date of ac- 
quiring the qualification for switch- 
over is not disturbed to the detri- 
ment of a senior employee as in the 
relevant seniority list. 
(Illustration for fixation of 
is Enclosure I) 


4, (a) An employee opting for 
switchover will, for the purpose of 
compilation of the combined senio- 
rity list, be deemed to be a member 
of the clerical cadre with effect 
from the date as at clauses 3 (a) 
and 3(b), as the case may be, 

(b) Until such time as he is ac- 
tually transferred to the clerical 
cadre an optee from the non-clerical 
grade in which he is placed at the 
time of option and will accordingly 
remain eligible for promotion in the 
non-clerical cadre: 


Provided that an employee offi- 
ciating in a category that is listed as 
Gr. II, VI, VII or VII of Annexure as 
the case may be shall be confirmed in 
that category only if he revokes his 
earlier option before confirmation, for 
which he will have an opportuni 
It may be pointed out that though 
the Optee Scheme of 1965 was origi- 
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nally intended to be 
upto 30-6-1970, it was continued right 
upto- the time that the Combined 
Seniority Scheme came into force. 
The effect of the Combined Senio- 
rity Scheme was that it superseded 
the Optee Scheme of 1965. The peti- 
tioners were aggrieved by the Com- 
bined Seniority Scheme since accord- 
ing to them it affected their chances 
of confirmation and promotion and 
placed them in a disadvantageous 
position and accordingly they fled 
Civil Writ No. 690 of 1972 in the 
Delhi High Court challenging the 
validity of the Combined Seniority 
Scheme on various grounds relatable 
to Articles 14 and 16 of the Consti- 
tution. These grounds of challenge 
found favour with the Division 
Bench of the Delhi High Court 
which heard the petition and the 
Division Bench quashed and set aside 
the Combined Seniority Scheme on 
the view thatitwas violative of Arti- 
cles 14 and 16 of the Constitution. 
The three main grounds on which 
the Division Bench found fault with 
the Combined Seniority Scheme were 
first, that it discriminated against 
the petitioners vis-a-vis the others 
who had opted under the Optee 
Scheme of 1965 and who had ob- 
tained promotion as Grade I Clerks 
in their respective Specialised De- 
partments before the introduction of 
the Combined Seniority Scheme; 
secondly, it discriminated against the 
petitioners in relation to the clerical 
staff in the General Departments who 
either did not exercise the option 
under the Optee Scheme of 1965 or 
having exercised the option, were not 
selected and thirdly, it treated alike 
the non-clerical staff as well as the 
clerical staff by integrating them to- 
gether in one cadre with a combin- 
ed seniority list, though they formed 
two distinct and separate classes un- 
equal to each other. The Division 
Bench accordingly allowed the peti- 


S.C. 2353 
operative only 


tion and struck down the Combined 
Seniority Scheme. Two appeals 
were thereupon preferred to this 


Court after obtaining a certificate of 
fitness from the Delhi High Court, 
Civil Appeal No. 1231 of 1973- by the 
Reserve Bank and Civil Appeal- No. 
1408 of 1974 by the Association. „Both 
the Reserve Bank and thé ‘Associa- 


A 
D A 


tion seek to sustain the Ta of. 
IN Z 


<4 


ae 
“lef, 
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the Combined Seniority Scheme in 
‘these appeals on substantially the 
same grounds. : 


- 9 We -will assume for the 
purpose of these appeals that the Re- 
serve Bank:is a “State” within the 
meaning of Article 12 of the Consti- 
tution and hence subject to the limi- 
tations imposed by Articles 14 and 
16. It was in fact so.. beld by the 
Delhi High Court and this view was 
not seriously assailed before us on 
behalf of the Reserve Bank, The 
question which, therefore,’ requires to 
be considered is whether the Com- 
bined Seniority Scheme in any way 
falls foul of Articles 14 and 16, The 
Delhi High Court relied on` three 
grounds for invalidating the Com- 
bined Seniority Scheme under Arti- 
cles 14 and 16 and the same three 
grounds were also canvassed before 
us in these appeals, but we do not 
think there is any substance in them. 
We shall examine these grounds in 
the order in which they were advanc- 
ed before us. . 


“10. The first ground - was that 
the Combined Seniority Scheme dis- 


criminated unjustly against the peti- . 
confirmed. 


tioners vis-a-vis those 
Grade II Clerks and Officiating Grade 
I Clerks in the General Departments 
who either did- not exercise the op- 
tion under the Optee Scheme of -1965, 
or, having exercised the option, were 
not selected. The argument of the 
petitioners under this head of chal- 
lenge was that the Optee Scheme of 
1965 was introduced by the Reserve 
Bank for the purpose of improving 
the promotional opportunities of 
Grade II Clerks in the General De- 
partments by absorbing them in the 
cadre of Grade II Clerks in the Spe- 
cialised Departments where there 
were greater promotional opportuni- 
ties by reason of a larger number of 
posts in the higher grades, That was 
the implied assurance given by the 
Reserve Bank as part of the Optee 
Scheme of- 1965 and the petitioners, 
acting on this assurance, exercised 
the option to be transferred as con> 
firmed Grade II Clerks in the Spe- 
cialised Departments, some of them 
even giving up their officiating’ posi- 
tion as Grade I Clerks and losing in 
the process the officiating monetary 
allowance of Rs, 25/- per. month. .The 
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Reserve Bank was, in the circum- 
stances, precluded from introducing 
the Combined Seniority Scheme 
which had the effect of prejudicing 
the promotional opportunities assured 
to the petitioners, until the —peti- 
tioners got their promotion to higher 
posts in the Specialised Departments 
in accordance with such: assurance. 
The position, however, which obtain- 
ed when the Combined Seniority 
Scheme was. brought into force was 
that the petitioners were still con- 
firmed Grade II Clerks in the Spe- 
cialised Departments, while, as com-. 
pared to them, some of the Grade II 
Clerks in the General Departments, 
who were junior to the petitioners 
and who had either not exercised 
the option or, having exercised the 
option, were not selected, were al- 
ready promoted as Grade I Clerks in 
the General Departments. In this 
situation, the effect of the Combined 
Seniority Scheme was that though 
theoretically, by reason of cl, (8) (e), 
the petitioners were given seniority 
over these Grade II Clerks who had 
been promoted as Grade I Clerks in 
the General Departments, the latter 
retained their higher Grade I in the 
Combined Seniority Scheme and thus 
secured an advantage over the peti- 
tioners, This was the anomalous and 
unjust result brought about by the 
Combined Seniority Scheme and that, 
according to the petitioners, introduc- 
ed a serious infirmity. This argument, 
we are afraid, is .more an argu- 
ment of hardship than of law and 
we do not think we can accept it. - 

11. When the petitioners 
opted to be transferred to the Spe- 
cialised Departments under the Optee 
Scheme of 1965, they obviously did 
so as they thought that they would 
have quicker chances of promotion 
in the Specialised Departments than 
in the General Departments. But it 
appears that before their turn for 
promotion as Grade I Clerks in the 
Specialised Departments could come, 
some : vacancies occurred in the cadre 
of Grade I Clerks in the General 
Departments and.” naturally. . they 
were filled up by promotion of Gr. II 
Clerks in the General Departments. 
Some of these Grade II Clerks who 
were promoted were junior to the 
‘petitioners, but they got:an opportu- 
nity for promotion, as the petitioners 
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went out of the General Depart- 
ments by exercising the option to 
be. transferred to the Specialised De- 
partments, This was a wholly fortui- 
tous. result possibly not. anticipated 
by the petitioners or perhaps the 
petitioners might have thought that 
they would have an advantage _in 
the matter of subsequent promotions 
to posts higher than Grade I. Clerks. 
Be that as it may, the fact remains 


that this was the position which 
obtained at the date when the Com- 
bined Seniority Scheme was 


introduced by the Reserve Bank. The 
question is, was there anything which 
prevented the Reserve Bank - from 
doing so? : 

12. We fail to see how from 
the mere introduction of the Optee 
Scheme of 1965, any promise or as- 
surance could be spelt out on the 
part of the Reserve Bank not to take 
any steps towards integration of 
other employees not covered by the 
Optee Scheme of 1965, The Reserve 
. Bank could not, on- any principle of 
law or by any process of implication, 
be held bound to hold its: hands in 
the matter of further integration un- 
til the petitioners were promoted in 
the Specialised Departments. And the 
question would again be: promoted 
how far — one stage or two stages 
or more than that? It is obvious that 
the only object of the Optee Scheme 
of 1965 was to equalise the promo- 
tional opportunities of Grade II 
Clerks in the general departments 
with those of Grade II clerks in the 
Specialised Departments by giving an 
option to the former to be absorbed 
in the latter, This object was car- 
ried’ out as soon as. the ‘petitioners 
and other Grade II - Clerks in the 
General Departments opted to be 
transferred to the Specialised De- 
partments, Then they became Grade 
II Clerks in the Specialised Depart- 
ments having the same promotional 
opportunities as the original Grade II 
Clerks in ‘the - Specialised. Depart- 
ments, There was no assurance given 
by the Reserve Bank that the promo- 
tional opportunities available to 
Grade II Clerks in the Specialised 
Departments will not be diminished. 
The Combined Seniority Scheme af- 
fected the promotional ` opportunities 
of all Grade II Clerks in the Specia- 
lised Departments, irrespective whe- 


objection 
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ther they were original or transferee 
Grade. I$ Clerks, It.did not discri- 
minate between transferee Grade II 
Clerks and original Grade II Clerks 
and treated them alike in bringing 
about total. integration of the emplo- 
yees in the several Departments. 
There was no breach of the principle. 
that the promotional’ opportunities of’ 
transferee Grade II Clerks should be 
equal to those of original Grade II 
Clerks. . Both were affected equally 
by the Combined Seniority Scheme. 
Now, under the Combined Seniority 
Scheme, the integration could only 
be on grade to grade basis and, 
therefore, if by the time the Combin- 
ed Seniority Scheme came into force, 
Grade II Clerks, junior to the peti- 
tioners, had become Grade I Clerks 
in the General Departments, they 
could be equated only with Grade I 
Clerks in the Specialised ' Depart- 
ments and to this equation, no valid 
could be taken on behalf 
of the petitioners, Undoubtedly, it 
would cause heart-burning amongst 
the petitioners to find that Grade TI 
Clerks, junior to them in the Gene- 
ral Departments, have become Grade 
I Clerks in the integrated service, 
while they still continue to be Grade 
II Clerks, but that is a necessary 
consequence of integration. Whenever 
services are integrated, some hardship 
is bound to result. Reasonable anti- 
cipations may be belied. 


13. The second ground on 
which the petitioners challenged the 
validity of the Combined Seniority 
Scheme was that it discriminated 
against the petitioners vis-a-vis other 
Grade II Clerks who had opted under 
the Optee Scheme of 1965 and ob- 
tained promotion -as Grade I Clerks 
in their respective Specialised De- 
partments before the introduction of 
the Combined Seniority Scheme. The 
contention of the petitioners was 
that some of the Grade M Clerks 
who had opted under the: Optee 
Scheme ‘of 1965 were promoted as 
Grade I Clerks, while the petitioners 
continued as Grade H Clerks and be- 
fore their turn for promotion could 
arrive, the Combined ` Seniority 
Scheme was brought into force and 
that prejudicially affected their pro- 
motional opportunities and thus 
brought about unjust discrimination 
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between persons belonging to the 
same class. This contention has no 


force and must be rejected, We have 
already discussed and shown that it 
was competent to the Reserve Bank 
to introduce the Combined.. Seniority 
Scheme for the purpose of integrat- 
ing the clerical staff in all the de- 
partments and the Reserve Bank was 
not bound to wait until all the trans- 
feree Grade II Clerks under the Optee 
Scheme of 1965 were promoted .as 
Grade I Clerks in their respective 
Specialised Departments, «There was 
no such assurance given by the Re- 
serve Bank when it introduced the 
Optee Scheme of 1965.. What it did 
was merely to equalise the opportu- 
nities of Grade II Clerks in the 
General Departments with those of 
Grade II Clerks in the Specialised 
Departments, The Reserve Bank did 
not undertake that it will not take 
any steps for bringing about total in- 
tegration of the clerical services un- 
til all the transferee Grade II Clerks 
were promoted. ‘The Reserve Bank 
was entitled to introduce the .Com- 
bined Seniority Scheme at any time 
it thought fit and the validity of the 
Combined Seniority . Scheme cannot 
be assailed on the ground that it was 
‘introduced at a time when some of 
the transferee Grade II Clerks still 
remained to be promoted and was 
discriminatory against them. It may 
be that some transferee Grade «II 
Clerks had already obtained pro- 
motion as Grade I Clerks by 
the time the Combined Senio- 
rity Scheme was introduced, 
while others like the petitioners had 
not. But that cannot be helped. It 
is all part of the incidence of service 
and in law, no grievance .can be 
made against it. : : 





14, That takes us-to the last 
ground of challenge which relates to 
integration of non-clerical with cleri- 
cal services, This ground of 
lenge was advanced under three 
heads: first, non-clerical services and 
clerical services were wholly dif- 
ferent from each other and by inte- 
grating them into one cadre, the Re- 
serve Bank failed to recognise their 
differences -and treated unequals as 
equals, thereby offending the equa- 
lity clause’ of the Constitution; 
secondly, by permitting, in case of 


chal- 
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non-clerical staff, one third of the 
total non- -clerical service until ` 7th 


May, 1972 and-in case of those who 
become graduates or pass both Parts 
of Institute of Bankers Examination 
subsequent to 7th May, 1972 until 
the date of acquiring such qualifica- 
tion, to be taken-into account for the 
purpose of seniority, the Reserve 
Bank laid down a’ wholly irrational 
and unjust principle of .seniority in 
the integrated service and thereby 
violated the equal opportunity clause 
and lastly, the seniority of' the peti- 
tioners was adversely affected by the 
integration without giving any op- 
portunity to them to represent 
against it and the Combined Senio- 
rity Scheme was, therefore, in viola- 
tion of the principles of natural jus- 
tice, We have .carefully examined 
these three heads of challenge, but 
we do not find any substance in 
them, They are based on a miscon- 
ception of the true nature of the 
process involved. in integration. of 
non-clerical with clerical services. 
There was, as already pointed out 
above, a non-clerical cadre in each 
Department. of the Reserve Bank and 
it was decided by. the Reserve Bank 
that the non-clerical cadres in all 
the Departments should be integrated 
with the clerical cadre. With that 
end in view, the Combined’ Seniority 
Scheme gave an‘option..to all em- 
ployees in non-clerical cadres to be 
transferred to posts in the clerical 
cadre, but in the interest of effici- 
ency, prescribed a qualification that 
only those employees in non-clerical 
cadres would be entitled to be trans- 
ferred who are either graduates or 
have ‘passed both. parts of Institute 
of Bankers Examination, Now, 
when the employees from non-cleri- 
cal cadres are admitted in the cleri- 
cal cadre, some rule would have to 
be made for determining their senio- 
rity vis-a-vis those in the clerical 
cadre. They would have to be fitted 
into the clerical cadre and for that 
purpose, some rule would have to be 
devised for determining how they 
shall rank in seniority. The Com- 
bined Seniority Scheme adopted the 
rule that for determining the senio- 
rity of non-clerical staff who exer- 
cised the option and were admitted 
in the clerical cadre, one third of 
their total non-clerical service “until 
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7th May, 1972 or the date of acquir- 
ing qualification’ should be taken in- 
to account. This was the manner in 
which the Combined Seniority 
Scheme sought to bring about inte- 
gration of non-clerical 
services in the several departments of 
the Bank. ; d 

. 15. Now, the first question 
which arises for consideration is whe- 
ther the Reserve Bank violated the 
constitutional principle of equality in 
bringing about integration of non- 
clerical with clerical: services, We 
fail to see how integration of dif- 
ferent cadres into one cadre can be 
said to involve any violation of the 
equality clause, It is now well set- 
tled, as a result of the decision of 
this Court im Kishori Mohanlal 
Bakshi v. Union of India, (AIR 1962 
SC 1139) that Article 16 and a for- 
tiori also Article 14 do not forbid 
the creation of different cadres for 
government service. And if that be 
so, equally these two articles cannot 
stand in the way of the State inte- 
grating different cadres into one 
cadre, It is entirely a matter for the 
State to decide whether to have seve- 
ral different cadres or one integrat- 
ed cadre in its services, That is a 
matter of policy which does not at- 
tract the applicability of the equality 





clause. The integration of non-cleri- 
cal with clerical services sought to 
be effectuated by the Combined 


Seniority Scheme cannot in the cir- 
cumstances be assailed as viola- 
tive of the constitutional principle of 
equality. 


. 16. Then we come to the 
question of the rule of seniority 
adopted by the Combined Seniority 
Scheme, Now there can be no doubt 
that it is open to the.State to lay 
‘down any rule which it thinks ap- 
propriate for. determining ` seniority 
in service and it is not competent to 
the Court to strike down such rule 
on the ground that in its opinion an- 
other rule would have been better or 
more appropriate. The only enquiry 
which the Court can make is whe- 
ther the rule laid down by the 
State is arbitrary and irrational so 
that it results in inequality of op- 
portunity amongst employees belong- 
ing to the same class. Now, here, 
employees from non-clerical cadres 


with clerical. 
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were being absorbed in the clerical 
cadre and, therefore, a rule for de- 
termining their seniority vis-a-vis 
those already in the clerical cadre 
had to be devised, Obviously, if the 
non-clerical service rendered by the 
employees from non-clerical cadres 
were wholly ignored, it would have 
been most unjust to them. Equally, 
it would have been unjust to em- 
ployees in the clerical cadre, if the 
entire non-clerical service of those 
coming - from non-clerical cadres 
were taken into account, for non- 
clerical service cannot be equated 
with clerical service and the two 
cannot be treated on the same foot- 
ing. The Reserve Bank, therefore, de- 
cided that one third of the non-cleri- 
cal service rendered by employees 
coming from non-clerical cadres 
should be taken into account for the 
purpose of determining seniority, This 
rule attempted to strike a just ba- 
lance between the conflicting claims 
of non-clerical and clerical staff and 
it cannot be condemned as arbitrary 
or discriminatory. Vide: Anand Par- 
kash Saksena v. Union of India, (1968) 
2SCR 611 at page 622 = (AIR 
1968 SC 754 at page 760). 


17. The last contention of the ` 
petitioners was that seniority is a 
civil right and. the State cannot in- 
terfere with it to the prejudice of an 
employee without giving an opportu- 
nity to him to be heard and since 
the Combined Seniority Scheme ad- 
versely affected the seniority of the 
petitioners in the clerical cadre with- 
out giving them an opportunity to 
represent against it, it was void and 
inoperative. There are two answers 
to this contention and each is, in our 
opinion, fatal. In the first place, we 
do not find from the judgment of 
the High Court that this contention 
was at any time advanced before the 
High Court and, in the circumstances, 
we do not think it would be right to 
permit it to be raised for the first 
time before this Court, Secondly, 
even if this contention were allowed 
to be raised, we do not think it can 
be sustained, Here, there was no 
question of any existing seniority be- 
ing disturbed by change in the rule 
of seniority. The problem was of, 
fitting into the clerical cadre emplo- 
yees coming from non-clerical cadres 
and for that purpose, a new rule 
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was required to be made. which 
would: determine the seniority of 
these new entrants vis-a-vis those. al- 
ready in the clerical cadre. Such rule 
did not affect seniority and hence 
there could be no question of giving 
the petitioners an opportunity to 
make representation against it, 


18. ’Fhese were the only con- 
tentions urged before us against the 
constitutional validity of the 
bined Seniority Scheme and since 
there is no substance in them, we 
think that the High Court was in 
error in striking down the Combined 
Seniority Scheme. We accordingly 
allow the appeals, set aside the judg- 
ment and order of the High Court 
and uphold the validity of the Com- 
bined Seniority Scheme. There will 
be no order as to costs. 


Appeals ‘allowed. 





AIR 1976 SUPREME -COURT 2358. 
(From: Gujarat)* . 
A. N, RAY C. J; N. L, UNTWALIA 
AND P. N. SHINGHAL, JJ. 
Shantilal Thakordas and others, 
` Appèllants v. Chimanlal Maganlal 
Telwala, Respondent. 
Civil Appeals Nos. 
1976, D/- 23-8-1976. 
(A) Bombay Rents, Hotel and 
Lodging House- Rates Control Act 


487-488 of 


(1947), Section 13 (1) (g) — Land- 
lord a partner in firm 
— Requirement of landlord 
-for bona fide occupation for 


use by firm — Death of, landlord 
— New firm constituted with some 
outsiders as partners — Requirement 
of landlord for use of himself ‘enures 
to his family members — But held, 
it did ‘not enure to new _ firm, 

1973 SC 2110, Overruled. 

In the case of an eviction suit on 
the ground that the landlord requi- 
res the premises for occupation as a 
residence for himself and mem- 
bers of his family, after the death of 
landlord right to sue survives.to the 
members of the deceased landlord’s 
family. The-requirement of occupa- 


*(Civil Revn. Appln. Nos. 540 and 678 
of 1970, D/- 19-12-1973—(Guj.)). 
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: Shantilal v. Chimanlal (Untwalia J.) 


Com- - 


ALL R. 


tion of family members of the land- 
lord cannot be said to be the re- 
quirement of landlord himself and 
does not therefore cease on his death: . 
After the death of original landlord, 
the senior member of his family takes 
his place and is well competent to 
continue the suit for eviction for his 
occupation and the occuaption of 
other members of his family. AIR 
1973 SC 2110, Overruled, (Para 4) 


In case however, where the land- 
lord who is a partner in a firm re- 
quires the premises reasonably and 
bona fide for occupation for himself 
for the use of the firm and when on 
the landlord’s death a new firm is 
constituted with some : outsiders as 
partners, the requirement. of such de- 
ceased landlord cannot be said to be 
requirement of the partners. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1973 SC 2110 = (1973) 3° SCR 

679 1, 3, 4, 5, 6 

S. K. Dholakia and Mr. R. C. 
Bhatia, Advocates, ‘for Appellants; Mr. 
R. P. Bhatt, Sr. Advocate, and Mr. 
H:. S. Parihar, Advocate for Mr. I.N. 


‘Shroff Advocate with ‘him, for Res- 


pondent. 


| The Judgment of the Court was 
delivered by _ 

UNTWALIA, J.:— In these ap- 
peals by special leave the question 
which falls for our determination is 
whether the decision of a Bench of 
this Court consisting of two learned 
Judges in Phool Rani v. Naubat Rai 
Ahluwalia, (1973) 3 SCR 679. = (AIR 
1973 SC 2110) is correct, If not, 
whether the appellants are entitled 
to get a decree for eviction in- res- 
pect of the suit premises against the 
defendant-respondent, 

2. Thakordas Bhagwandas — 
the father of the three appellants 
was owner of the suit premises, - He 
was a partner in a partnership firm 


Styled as Jai Hind -Silkk Weaving 


Works, Where. were - three . more 
partners in the firm — one of whom 
was Shantilal Thakordas, appellant 
No. 1, son of Thakordas Bhagwan- 
das, The other two were outsiders. 
The suit was filed against respondent 
Chimanlal Maganlal Telwala for his 
eviction from the premises on seve- 
ral grounds. The only ground which 
need to be mentioned for the pur- 


pose of the disposal of this appeal is 


1976 + 


Thakordas’s claim of requiring the 
premises reasonably and bona fide for 
occupation by himself within the 
meaning of Section 13 (1) (g) of the 
Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947. The 
necessity pleaded by the original 
plaintiff was that he required ‘the 
premises for the use of the partner- 
ship firm aforesaid in which he was 
a partner, The Trial Court decreed 
the suit: in part on April 30, 1965 and 
passed a decree for eviction of the 
tenant from a portion of the suit pre- 
mises, Both sides went up in appeal 
before the First Appellate Court. 
Thakordas was dead and his heirs, 
namely, the present. appellants were 
the appellants in one appeal and res- 
pondents in -the other. The First 
Appellate Court by its judgment 
dated November 10, 1966 maintained 
the partial decree made by the Trial 
Court with slight modification. Both 
the parties went in revision before 
the Gujarat High Court. The High 
Court set aside the decree dated 
November 10, 1966 of the First Ap- 
pellate Court and remanded the case 
to it for a fresh disposal of the ap- 
peal after trying out an additional 
issue of comparative hardship of the 
landlord and the tenant as also the 
question as to whether the substituted 
heirs of the original plaintiff requir- 
ed the premises reasonably and bona 
fide for their occupation. ` 


3. The First Appellate Court 
‘after remand again passed a decree 
for eviction from a portion of the 
suit premises on March. 31, 1970, Two 
revisions were taken to. the High 
Court — one by the appellants and 
the other by the respondent. 
lowing the decision of this Court in 
Phool Rani’s case (AIR 1973 SC 2110) 
(supra) the High Court allowed the 
respondent’s revision, rejected that of 
the appellants and dismissed their 
suit for eviction in toto, Hence these 
appeals. 


4, The foremost and the first 
question urged before us by Mr. 
Dholakia was that Phool Rani’s case 
(AIR 1973 SC 2110) was not correct- 
ly decided, We agree with this con- 
tention and say with respect that we 
do not subscribe to the -view express- 
ed by the Bench of this Court in that 

- case. The original plaintiff in that 


Shantilal: v. Chimanlal (Untwalia J.) 
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case had filed the application for 
eviction under Section 14 (1) (e) of 
the Delhi Rent Control Act, 1958. 
The application was dismissed in the 
first instance by the Additional Rent 
Controller, Delhi où the ground that 
the notices to quit- were not valid. 
Plaintiff filed an appeal but died 
during its pendency. His widow, son 
and two married daughters and two 
children of a deceased daughter were 
allowed to be substituted by the 
Rent Control Tribunal where the- ap- 
peal was pending. The case was re- 
manded ‘by the Tribunal and after 
remand the Additional Rent Control- 
ler held that some of the substituted 


persons require the premises bona 
fide for their occupation. The ten- 
ants appeal to the Tribunal failed. 


The High Court of Delhi on a fur- 
ther appeal by the tenant took the 
view that the right to sue did not 
survive to the heirs of the plaintiff 
and on that ground it dismissed the 
ejectment application. The case came 
up to this Court, The view of the 
High Court was affirmed. The rele- 
vant words of personal requirement 
of the premises in Section 14 (1) (e) 
of the Delhi Act are: “for occupation 
as a residence for himself and mem- 
bers of his family.” The original 
plaintiff had pleaded: 

“The premises are required bona 
fide by the petitioner for occupation 
as a residence for himself and mem- 
bers of his family and that the peti- 
tioner has no other reasonable suit- 
able residential accommodation.” 


This Court took the view: 

“Thus, the requirement pleaded 
in the. ejectment application and on 
which the plaintiff has founded his 
right to relief is his requirement, or 
to use an expression which will ef- 
fectively bring out the real point, 
his personal requirement, If the 
ejectment application succeeds — we 


will forget for a moment that the 
plaintiff is dead — the premises in 
the possession of the tenant may 


come to be occupied by the plaintiff 
and the members of his family but 
that does not make the requirement 
pleaded in the appHeation any the 
less a personal requirement of the 
plaintiff, ‘That ‘the members of his 
family ‘must reside with him is his 
requirement, not theirs,. Such a per- 
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sonal cause of action must 
with the plaintiff.” 

In our considered opinion in face of 
the wordings of Section 14 (1) (e) of 
the Delhi Act, the view expressed in 
Phool Rani’s case (AIR 1973 SC 2110) 
as stated above, is not correct. If the 
law permitted the eviction of the 
tenant for the requirement of the 
landlord “for occupation as a resi- 
dence for himself and members of his 
family,” then the requirement was 
both of the landlord and the mem- 
bers of his family. On his death the 
right to sue did survive to the mem- 
bers of the family of the deceased 
landlord. We are unable to take the 
view that the requirement of the oc- 
cupation of the members of the fami- 
ly of the original landlord was his 
requirement and ceased to be the re- 
quirement of the members of his 
family on his death. After the death 
of the original landlord the senior 
member of his family takes his place 
and is well competent to continue 
the suit for eviction for his occupa- 
tion and the occupation of the other 
members of the family. Many of the 
substituted heirs of the deceased 
landlord were undoubtedly the mem- 
bers of his family and the two mar- 
ried daughters and the children of a 
deceased daughter in the circumstan- 
ces could not be held to be not mem- 
bers of the family of the deceased 
landlord. 

5. But even so the appellants 
cannot succeed in this appeal. First- 
ly it is doubtful whether the re- 
quirement of the premises by the 
landlord for occupation by the part- 
nership firm in which he is a part- 
ner will be tantamount to “occupa- 
tion by himself” i.e. by the land- 
lord, Certain decisions of some 
High Courts were brought to our no- 
tice taking the view that it is sO, We 
refrain from expressing our opinion 
in that regard. We assume, as seems 
to have been the view of the High 
Court in this case, that the require- 
ment of the premises for the use of a 
partnership firm by the landlord in 
which he is a partner is covered by 
Section 13 (1) (g) of the Bombay 
Act. Yet on the facts of this case 
there is an insurmountable difficulty 
in the way of the appellants. From 
the judgment dated March 31, 1970 


of the First Appellate Court it would 


perish 
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appear that on the death of Thakor- 
das in June, 1965 a new partnership 
was constituted. One of his sons 
Shantilal who was a partner from 
before was taken as a partner in the 
new partnership along with Thakor- 
das’s another son Dhanvantlal Tha- 
kordas, appellant No, 2. There were 
some outsider partners, Harish Tha- 
kordas, appellant No. 3, a minor son 
of Thakordas had not been admitted 
to the benefits of the partnership, He 
had, therefore, no interest in the 
partnership firm Jai Hind Silk Weav- 
ing Works, The Appellate Court 
took the view that the substituted 
plaintiffs wanted to use the suit pre- 
mises for the purpose of a godown 
for keeping the yarn, clothes and 
machinery articles and also for a re- 
tail shop and show-room of the 
partnership. This in no sense could 
be the requirement of appellant Ha- 
rish even assuming that it could be 
said to be the requirement of his 
two elder brothers, appellants 1 and 
2. In that view of the matter we 
have got to dismiss the appeal al- 
though Mr, Dholakia, learned coun- 
sel for the appellants succeeded in 
persuading us to differ from the 
ratio of Phool Rani’s case (AIR 1973 
SC 2110). 

6. Counsel for the appellants 
endeavoured to bring their case with- 
in one of the exceptions noted in 
Phool Rani’s case (AIR 1973 SC 2110). 
He submitted that a decree had al- 
ready been passed in favour of the 
original plaintiff by the Trial Court 
and that could not be disturbed on 
his death either in appeal or revision. 
We do not accept the contention as 
sound or correct. In Phool Rani’s 
case no final opinion was expressed 
on this question. Moreover, we find 
that on the earlier occasion the High 
Court had set aside the decree and 
remanded the suit to the First Ap- 
pellate Court for a fresh decision. 
There was, therefore, no décree in 
existence to attract the exception. - 


7. In the result the appeals 
fail and are dismissed but without 
costs. 

Appeals dismissed. 
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, (From: Karnataka)* 

A. N. RAY C. J., M. H. BEG 

AND P. N. SHINGHAL, JJ. 

The Corporation of the City of 
Bangalore, Appellant v. B. T. Kam- 
panna, Respondent. 

-Civil Appeal No. 
D/- 20-8-1976. 

(A) Karnataka Land Reforms Act, 
1961 (10 of 1962), Ss. 107, 8 and 133 
— Applicability — Suit for posses- 
sion of property — Lease granted by 
local authority — Reference to Tri- 
bunal under Section 133 cannot be 
made, Civil Revn. No, 1981 of 1973, 
D/- 25-6-1974 (Karnataka), Reversed. 

Section 133 of the | Karnataka 


623 of 1975, 


Land Reforms Act 1961 cannot apply 


to lands which are held by a person 
on lease.from the local authority or 
where the lease had expired and the 
local authority sues for possession on 
the ground that there is unauthorised 
occupation, No provision of the Kar- 
nataka Land Reforms Act can be re- 
lied upon to contend that there 
should be protection against recovery 
of possession by the local authority. 


(Para 16) 
Section 107 of the Karnataka 
Land Reforms Act 1961 makes it 


quite clear that the only provision 
which applies, inter alia, to lands be- 
longing to or held on lease from a 
local authority is Section 8. No other 
section of the Land Reforms Act ap- 
plied to these lands. Section 8 of 
the Karnataka Land Reforms Act 
1961 deals with rent. Where the suit 
is not for recovery of rent but for 
recovery of possession and for dama-. 
ges, for unauthorised occupation of the 
respondent after determination of 
lease granted by local authority by 
efflux of time, Section 8 of the Kar- 
nataka Land Reforms Act 1961 is not 
applicable. Therefore, no question 
can be referred for determination by 
the Tribunal under Section 133. Civil 
Revn, No. 1981 of 1973, D/- 25-6- 
1974 (Karnataka), Reversed. 
(Para 12) 
Mr. S. S. Javali and Mr. B. P. 
Singh, Advocates, for Appellant: Mr. 
S. V. Gupte, Sr. Advocate and Mr. 


*(Civil Revn. No, 1981 of 1973, D/- 
95-6-1974—-(Karnataka)). 
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Bangalore Municipality v. B. T. Kampanna 
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K. N. Bhatt, Advocate, with him, for 


“Respondent. 


The Judgment of the Court. was 
delivered by A 

RAY, C. J.:— This 
special leave is from the 


appeal by 
judgment 


-dated 25 June, 1974 of the Karnataka 


High Court. 
2. The principal question in 
this appeal (is) whether Sec. 107 of 


the Karnataka Land Reforms Act, 
1961 applies to the land - in suit 
which was leased to the respondent. 


3. ‘A large plot of land com- 
prising an area of about 20 acres 
popularly known as “The Chamaraja 
Sewage Farm” situate in the city of 
Bangalore belongs to the appellant 
Corporation, The appellant leased to 
the respondent by a registered lease 
dated 14 September, 1953 the afore- 
mentioned land for a period of 5 
years on an annual rent of Rupees 
13,555/-. The respondent by notice 
was called upon to hand over posses- 
sion of the land immediately after 
the expiry of the period of lease. 
The respondent failed to. deliver pos- 
session, The reason why the appel- 
lant required that land is that the 
Corporation proposed a scheme for 
the development and construction of 
a new township on that area. 

4. The respondent filed a suit 


for the grant of a permanent injunc- 


tion restraining the appellant from 
interfering with the possession, The 
Court upheld the contentions of the 
appellant that the lease had ` termi- 
nated by efflux of time. The res- 
pondent’s suit was dismissed, An ap- 
peal was preferred. The appeal was 
dismissed on 21 August, 1964. , 
5. The appellant then institu- 
ted the suit in appeal claiming pos- 
session from the respondent. The 
appellant contended that the respon- 
dent was a trespasser and claimed 
damages for unauthorised occupation. 
The respondent contended that he 
was still a tenant. The respondent 
claimed protection under the Mysore 
Tenants (Temporary Protection from 
Eviction) Act 1961 being Act No. 15 
of 1961. Section 3 of. the Mysore 
Tenants {Temporary Protection from 
Eviction) Act 1961 provided for a 
prohibition against eviction. 


6. .The appellant obtained a 
decree in the suit: The decree directed 
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the respondent to deliver possession. 
The respondent preferred an appeal. 
The High Court remanded the mat- 
ter to the trial Court for assessment 
of damages, 


7. Upon remand the respon- 
dent applied for the amendment of 
the written statement, The respon- 
dent claimed protection under the 
-Karnataka Land Reforms Act, 1961. 
It may be stated here that the My- 
sore Tenants (Temporary Protection 
from Eviction) Act, 1961 ceased to be 
in force in March, 1966. That is per- 
haps why the respondent made an 
application for amendment of the 
written statement on 2 February 


1973. The respondent contended rely- 


ing on Section 133 of the Karnataka 
Land Reforms Act, 1961 that the suit 
should be stayed by the civil court 
and should be referred to the Tri- 
bunal for decision. Section 112 (B) 
(b) of the Karnataka Land Reforms 
Act 1961 confers power on the Tri- 
bunal to decide inter ala whether a 
person is a tenant or not, The res- 
pondent contended that he was a per- 
son who was deemed to be a tenant. 


8. The appellant opposed the 
application for stay of the suit by 
the civil court and referring to the 
Tribunal for decision under the Kar- 
nataka Land Reforms Act, 1961. The 
trial Court held that the land be- 
longing to the appellant was ex- 
empted from the application of the 
provisions of the Land Reforms Act. 
The trial Court dismissed the appli- 
cation of the respondent. 


9° The respondent presented a 
revision petition to the High Court. 
The High Court reversed the decision 
of the trial Court and directed the 
trial Court to refer such of the issues 
which are required to be decided by 
the Tribunal. 


10. Counsel for the respondent 
contended that the respondent is a 
tenant within the meaning of the 
word “tenant” defined in Sec. 2 (34) 
of the Karnataka Land Reforms Act, 
1961, “Tenant” is defined to mean an 
agriculturist who cultivates personally 
the land he holds on lease from a 
landlord and includes (i) a person who 
is deerned to be a tenant under S. 4 
of the Karnataka Land Reforms Act, 
1961. S. 4 of the Karnataka Land Re- 
forms Act 1961 states that a person 


we 


AIR. 
lawfully cultivating any land be- 
longing to another person 
shall be deemed to be a 


tenant if such land is not cultivat- 
ed personally by the owner and if 
such person is not (a) a member of 
the owner’s family, or (b) a servant 
or a hired labourer on wages, or (c) 
a mortgagee in possession, It was, 
therefore, said that the respondent 
could raise the contention whether 
the respondent was a tenant or not. 
It was next contended that Section 8 
of the Karnataka Land Reforms Act 
1961 speaks of rent and rent is re- 
ferable to tenant and therefore a dis- 
pute as to tenancy would be within 
the ambit of the Karnataka Land 
Reforms Act, 1961. 


11. Section 107 of the Karna- 
taka Land Reforms Act 1981 states 
that subject to the provisions of 
Section 110 nothing in this Act, ex- 
cept Section 8 shall apply to lands, 
inter alia, (iii) belonging to or held 
on lease from a local authority. 
There is no dispute that the land was 
given on lease by the local authority. 
There is also no dispute that the 
land belongs to the local authority. 
There is also no dispute that the 
lease was determined by efflux of 
time. The question whether the res- 
pondent is a tenant or deemed to be 
a tenant does not at all arise because 
the tenancy came to an end. The 
respondent thereafter was a trespas- 
Ser. 

12. Section 107 of the Karna- 
taka Land Reforms Act, 1961 makes it 
quite clear that the anly provision 
which applies, inter alia, to lands be- 
longing to or held on lease from a 
local authority is Section 8, No other 
section of the Land Reforms Act ap- 
plies to these lands. Section 8 of the 
Karnataka Land Reforms Act, 1961 
deals with rent, The suit in the pre- 
sent case was not for recovery of 
rent. The suit is for recovery of 
possession and for damages, for un- 
authorised occupation of the respon- 
dent, Section 8 of the Karnataka 
Land Reforms Act 1961 is not appli- 
cable, Therefore, no question ean 
be referred for determination by the 
Tribunal under Section 133. 


13. The Mysore Tenants 
(Temporary Protection from Eviction) 
Act, 1961 came into effect on 13 
December, 1961, The Mysore Ten- 
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ants (Temporary Protection from 
- Eviction) Act, 1961 remained in force 
till the month of March, 1966, The 
respondent could not draw any sup- 
port from that Act for. protection 
against eviction. ‘The land in ques- 
tion was outside the applicability of 
the Mysore Tenants (Temporary Pro- 
tection from Eviction) Act 1961, Fur- 
ther the Act ceased to be in opera- 
tion in 1966 and no question could 
be referred for determination as to 
whether the respondent was a ten- 
ant under the Mysore Tenants (Tem- 
porary Protection from Eviction) Act 
1961 or not. The trial Court in the 
present case rightly said that it 
could not be said that there was any 
dispute as to tenancy. 

14. The respondent had filed 
a suit where he claimed to remain in 
possession, The suit of the respon- 
dent was dismissed. The appellant 
all along contended that the lease 
dated 14 September 1963 for a 
riod of 5 years expired by efflux of 
time, The appellant claimed posses- 
sion on the ground of unauthorised 
occupation and claimed damages 
against the- respondent, who was a 
trespasser. 

15. The High Court was 
cléarly in error in referring to the 
Tribunal under the Karnataka Land 
Reforms Act, 1961 determination of 
the plea taken by the respondent 
that he was protected by the Mysore 
Tenants (Temporary Protection from 
Eviction) Act, 1961. Counsel for the 
respondent did not support the judg- 
ment on that ground. 

16. Counsel for the respon- 
dent contended that Section 133 of 
the Karnataka Land Reforms Act, 
‘1961 excludes jurisdiction of civil 
court in. suits for possession where 
the defendant claims to be a tenant. 
The plea of the respondent is utter- 
ly unsound, Section 133 of the Kar- 
nataka Land Reforms Act 1961 can- 
not apply to lands which are held 
by a person on lease from the local 
authority or where the lease had ex- 
pired and the local authority sues 
for possession on the ground that 

ere is unauthorised occupation. No 
provision of the Karnataka Land Re- 
forms Act can be relied upon to con- 
tend that there should be protection 

against recovery of possession by mhe 
local authority. - 





State of Kerala vV. Philomina 


pe- . 


S.C. 2363 


E yA For the foregoing reasons 
the fudgment of' the High Court is 
set aside. In view of the fact that 
no costs were allowed by the High 
Court, there will be no order as to 


costs, 
Appeal allowed. 





AIR 1976 SUPREME COURT 2363 

(From: (1) AIR 1974 Ker 28; 

(2) and (3) Kerala*) 
A, N. RAY C. J., M. H. BEG AND 
P. N. SHINGHAL, JJ. 

In Civil Appeals Nos. 907-909 of 
1974. 

State of Kerala and another, Ap- 
pellants v. Philomina, etc, ete., Res- 
pondents, 

In Civil Appeal No. 1354 of 1975. 

P. R. Swamy Iyer and others, Ap- 
pellants v, State of Kerala and others, 
Respondents. 

In Civil Appeal No. 1355 of 1975. 

P. R. Subramonian, Appellant v. 
State of Kerala and others,: Respon- 
dents. ` 

Civil Appeals No, 907-909 of 
1974, Civil Appeals Nos. 1354 and 
1355 of 1975, D/- 20-8-1976. 

(A) Kerala Land Reforms Act 
(1963) (1 of’ 1964), (as amended by 
Act 35 of 1969), Sections 81 (a) Cl. (1), 


84 and 85 — Amendment brought 
about by Section 65 of Amending 
Act — Not retrospective — Volun- 


tary transfers in respect of Kayal 
padasakharams between 15- 9-63 and 
1-1-1970 — Valid. 


The amendment which was made 
by Section 65 of Act 35 of 1969 was 
neither curative nor merely declara- 
tory. The amendment cannot be 
given retrospective effect from April 
1, 1964 when Sections 82 and 84 of 
the Act were brought into force, It 
is well settled that a statuteis not to 
be read retrospectively except of 
necessity... There is no such neces- 
sity, for the Legislature decided to 
exempt the Kayal lands from the 
operation of the restrictions and 
even though amending Act 35 of 1969 
was promulgated on December 17, 


*( (2) C.R.P, No. 949 of 1974, D/- 
9-7-1975 and (3) C.R.P. 611 of 
` 1974, DJ- 19-6- 1975—(Ker.)). 
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1969, Section 65 thereof, which with- 
drew the exemption, was not brought 
into force until January 1, 1970. AIR 
1967 SC 930 and AIR 1970 SC 349 
Distinguished. i 
(Para 11) 
Even though by virtue of Sec, 84 
of the Act all voluntary transfers 
effected after September 15, 1963 
(date of publication of the Kerala 
Land Reforms Bill, 1963, in the 
Gazette) were invalid, the transfers 
made in respect of Kayal padasakha- 
rams could not be held to be invalid 
for the simple reason that they 
were exempt from the provisions of 
Chapter II], That exemption was no 
doubt withdrawn by Section 65 of 
Act 35 of 1969 which amended the 
Act, but that Section was not 
brought into force until January 1, 
1970. The voluntary transfers made 
between September 15, 1963 and 
January 1, 1970 were therefore va- 
lid. AIR 1974 Ker 28, Affirmed. 
(Para 11) 
(B) Kerala Land Reforms Act 
1963 (1 of 1964), (as amended by Act 
17 of 1972), Section 84 — Applicabi- 
lity — Transfers between 1-1-1970 to 
2-11-1972. 


The transfers made during the 
period January 1, 1970 to November 
2, 1972 were not exempt from the 
restrictions of the provisions of Chap- 
ter III of the Act. Section 84 of the 


Act would be attracted to these 
transfers and it is futile to contend 
that this would not be so because 


the transfers were effected “on ac- 
count of natural love and affection” 
within the meaning of clause (ii) of 
the exceptions provided by Section 84 
because the exemption to that effect 
was taken away by Act 17 of 1972. 


(Para 13) 

Cases Referred: Chronological Paras 
AIR 1970 SC 349 = (1970) 1 SCR 
' 803 11 
AIR 1967 SC 930 = (1967) 2 SCR 
536 , i 11 
Mr, M. M. Abdul Khader, Ad- 
vocate General for the State of 
Kerala and Mr. K. M. K. Nair, Ad- 


vocate with him (In Civil Appeals Nos. 
. 907-909 of 1974): Mr. T. S. Krishna- 
moorthy Iyer, Sr. Advocate and Mr. 
P. K. Pillai, Advocate with him (In 
Civil Appeals Nos. 1354-1355 of 1975), 
for Appellants; Miss Lily Thomas, 


. to be surrendered after 


A.LR. 


Advocate (In Civil Appeals Nos, 908- 
909 of 1974), for Respondents. 

The Judgment of the Court was 
delivered by 


SHINGHAL, J.— Civil Appeals 
Nos. 907, 908 and 909 of 1974 are by 
the State of Kerala and the Land 
Board, Trivandrum, They are direct- 
ed against a common judgment 
of the Kerala High Court dated July 
27, 1973. Civil Appeals Nos, 1354 
and 1355 of 1975 are by petitioners 
who had applied for revision of the 
orders of the Taluk Land Board, Ala- 
thur, dated June 11, 1974 and April 
27, 1974. The High Court dismissed 
the revision petitions by two sepa- 
rate judgments dated July 9, 1975 
and June 18, 1975. All the appeals 
are by special leave. We have heard 
them together at the instance of the 
learned counsel for the parties, and 
will examine them in a- common 
judgment. i 

2. The controversy in all the 
cases relates to the application of 
certain provisions of the Kerala Land 
Reforms Act, 1963, hereinafter re- 
ferred to as the Act, to the impugn- 
ed voluntary transfers of . Kayal 
lands. The State of Kerala feels 
aggrieved because the High Court has 
taken the view that the transfers 
made between September 15, 1963 
and January 1, 1970 had to be 
“recognised and Kayal lands com- 
prised therein excluded in reckoning 
the ceiling area and the excess lands 
January 1, 
1970.” The grievance of the other 
two appellants is that their revision 
petitions were dismissed even though 
the gift deeds in their favour were 
valid and did not fall within the 
mischief of Section 84 (1) of the Act. 
We shall examine these points of con- 
troversy but, before doing so, it may 
be mentioned that the validity of 
certain provisions of the Act was also 
challenged in the High Court, in the 
three petitions which were disposed of 
by the common judgment dated July 
27, 1973, but the High Court upheld 
them. There is no such controversy 
before us as the Act, and the Acts 
which have amended it, have been 
specified in the Ninth Schedule tothe 
Constitution. It may also be men- 
tioned that we have not had the ad- 
vantage of hearing any one on be- 
half of the respondents in Civil Ap- 
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peals Nos, 907 to 909 of 1974 as Miss 
Lily Thomas, who represented the 
respondents in Civil Appeals Nos, 908 
and 909, informed the Court, at the 
commencement of the arguments, 
that they were not interested in the 
controversy. 

3. While examining the peti- 
tions which are the subject-matter of 
appeals: Nos, 907 to 909 of 1974, the 
High Court thought it sufficient to 
refer only to the facts of Original 
Petition No, 283 of 1973, That case 
is not before us, but that would not 
matter as the appeals can be dispos- 
ed of. without reference to the de- 
tails of that case. It will be suffici- 
cient to say that the petitioner in 
that case was M. T., Joseph, and the 
controversy centred round a settle- 
ment deed (Ex. P 8) made by him in 
favour of his children on: June 15, 
1957, The appellants in the three 
appeals (Nos, 907-909) are M. 
Joseph’s oe 

As has been stated, the 
High “Court examined the constitu- 
tional validity of the provisions of 
the Act and upheld them. It next 
examined the question whether lands 
in excess of the ceiling area were in 
the lawful or permissive occupation 
of the petitioners (in the petition be- 
fore the High Court), with reference 
to the argument that in view of the 
terms of Ex, R 1, by which some of 
the excess lands were assigned to the 
holder, the occupation commenced 
with an implied permission on pay- 
ment of the state dues. The High 
Court did not however think it pro- 
per to express its final views on that 
aspect of the matter as it found that 
certain proceedings were pending be- 
fore the authorities concerned. It 
therefore left the matter after giving 
the direction that the Land Board 
will not pursue the proceedings in 
respect of those lands until the mat- 
ter was finally decided in the pending 
proceedings, So also, the High Court 
left the question regarding the 
ownership of the lands which had 
been conveyed by the setltement deed 
of 1957, for investigation and deci- 
sion by the Land Board. 

5. The High Court however 
proceeded to examine the validity of 
certain transfers of lands between 
September 15, 1963 and January 1, 
1970 with reference to the relevant 
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provisions of the Act and held as 


‘follows,— 


“Broadly stated, the effect of 
Section 84, is to invalidate transfers 
effected by a person owning or hold- 
ing land in excess of the ceiling area, 
after the date of publication of the 


Land Reforms Bill (15-9-1963). That 
being the object of the section, in 
order to determine whether the 


transfer was in excess of the ceiling 
area, what is material is the law re- 
lating to ceiling area on the date of 
the transfer, and not the law regard- 
ing ceiling area on the date of the 
acquisition or any date subsequent to 
the transfer.” 

It therefore held that there was no 
justification for treating the aliena- 
tions effected after September 15, 
1963 and before January 1, 1970 as 
having been invalidated by reason of 
the subsequent amendments in the 
law, when they were lawful and va- 
lid under the “law relating to ceiling 
area at the time when they were 
made.” The High Court also exa- 
mined the questions relating to the 
grant of compensation and improve- 
ments, but they do not arise for 
consideration before us. 


6. The only question which 
has been pressed for our considera- 
tion by the Advocate General, on be- 
half of the appellants, is that relat- 
ing to the validity of the transfers cf 
Kayal lands between September 135, 
1963 and January 1, 1970. The Writ 
petitioners in the High Court urged. 
that they were exempt under Section 
81 (1) (1) of the Act and could not 
be held to be invalid with effect 
from January 1, 1970 because of the 
subsequent amendment to the Act, 
and included in their ceiling area. 


T. The term “ceiling area” 
has been defined in Section 2 (3) of 
the Act to mean “the extent of land 
specified in Section 82 as the ceiling 
area’, and there is no controversy 
about its extent or content, Section 
83 of the Act prohibits the holding 
of lands in excess of the ceiling area 
with effect from January 1, 1970, 
which had been notified by the gov- 
ernment in the gazette as the date 
from which the prohibition was to 
be effective. Section 84 declares 
certain voluntary transfers to be null 
and void. The section as it stood be- 
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fore the amendments read. as fol- 
lows,— ; ; : 

' “Section 84, Certain . voluntary 
transfers to be : null and void.—- 


“Notwithstanding anything. contained 
in any Jaw for-the time being in 
force,. all vountary transfers effected 
after the date of publication of the 
Kerala Land Reforms Bill, 1963, in 
the Gazette, otherwise than— 

@ by way of partition; or 

(ii) on account of natural 
dad affection; or ' 

(iii) in- favour of ‘a person who 
was a tenant of the holding before 
the 27th July, 1960, and continued to 
be so till the date of transfer; or: 

(iv) in favour of a religious, 
charitable or educational institution of 
a public nature solely for the pur- 
poses of the institution, 
by a family or any member thereof 
or’ by an adult unmarried person 
owning or holding land in excess of 
the ceiling area, shall be deemed to 
be transfers calculated to defeat the 
provisions of this Act and shall be 
invalid.” 

There is a proviso to the 

with which we are not concerned. 
The validity of the transfers had 
therefore to be examined with refer- 
ence to September 15, -1963 which 
was the date of publication of the 
Kerala Land Reforms Bill, 1963, in 
the gazette. The section was amend- 
ed ‘by Act 35 of 1969 by which the 
existing section was renumbered as 
sub-section: (1) and a sub-section ‘was 
added as sub-section (2) which dealt 
with voluntary transfers effected by 
any person “other than” a family or 
any member thereof or by an adult 
unmarried person owning or holding 
land in excess of the ceiling area. 
The amendment could not therefore 
be said to have any bearing on the 
present controversy. The section was 
however again amended by Section 15 
of Act 17 of 1972. It, inter alia, 
omitted clause (ii) of sub-section (1) 
and provided that the omission shell 
be deemed to have been made with 
effect from the 16th day of August, 
1968, This had the effect of taking 
away the exception in favour of 
voluntary transfers on account of 
natural love and affection. But it is 
not the case of any one before us 
that there was any such transfer in 
respect of civil appeals Nos. 907 to 


love 


- section 
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909, so that that amendment also, 
could not be said to have any mate- 
rial bearing on the Goave relat- 
ing to these appeals. - 

8. The fact therefore remains 
that by virtue of ‘Section 84 of the 
Act, all vountary transfers of land 


effected after September 15, -1963 
(date of publication of -the Kerdla 
Land Reforms Bill, 1963 in the 


gazette} were invalid. as they . were 
to` be deemed to be: transfers caleu- 
lated to defeat. the: provisions of the 


‘Act. So even if a transfer was found 


to have been made after September 
15, 1963 but before January 1, 1970 
(date notified under Section 83 pro- 
hibiting the owning or holding or to 
possessing under a mortgage lands 
in the aggregate in excess of the ceil- 
ing area) the ceiling area for pur- 
poses of Section 83 and _ bringing 
about the surrender of the excess 
land under Section 85 had to be de- 
termined with reference to the posi- 
tion as on January 1, 1970 as- that 
was the date notified under Section 
83. The reason is that the prohibi- 
tion of Section 83 applied with re- 
ference to that date and that, in 
turn, required a surrender of the ex- 
cess land as on that date. 

9, Section 85 is therefore’ an 
important section. It was amended 
by Act 35 of 1969, Act 25 of 1971 
and Act 17 of 1972, but there was no 
change in its basic provision’ that 
when a-person owned or held land 
in excess of the ceiling area “on the 
date notified under Section 83”, name- 
ly, January 1, 1970, he had to sur- 
render it in accordance with the 
other provisions of the section. The 
crucial date for determining and sur- 
rendering the surplus land was there- 
fore 1-1-1970, and not any earlier 
date, but the validity of any volun- 
tary transfer effected after Septem- 
ber 15, 1963, which ‘was the date ‘of: 
publication of the Kerala Land Re- ’ 
forms Bill, 1963, had still to be exa-: 


mined with reference to. ‘September 
15, 1963 in view of the clear re- 
quirement of Section 84, This’ was 


the scheme of the Act. 
10. We have made a reference 
to Section 84 which clearly provides 


‘hat all voluntary transfers of land 


effected after September 15, 1963 
shall be deemed to be transfers cal- 
culated to defeat the provisions of the 
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Act and “shall be void”. It has not 
been urged that the impugned trans- 
fers fell under any of the exceptions 
provided by Section 84. There can be 
no doubt that any transfer made 
after September 15, 1963 and before 
January 1, 1970 would be invalid 
unless it could be shown to have 
been saved by any other provision of 
the Act, In this connection Section 
81 of the Act is important for it 
prescribes the exemptions to the pro- 
visions of Chapter III. Clause (1) „of 
sub-section (1) of Section 81 specifi- 
cally provides that the provisions of 
the Chapter shall not apply to,— 
(1) kayal opadasakharams of 
Kuttanad area specified in Schedule 
IV, so long as such: padasakharams 
are used for the cultivation of paddy 
or such other crops as the Govern- 


ment may, by notification in the 
Gazette, specify.” 
11. It is not in controversy 


that the Kayal lands which are the 
subject-matter of these appeals are 
of the category mentioned in clause 
(1) of sub-section (1) of Section 81: 
They were therefore exempt from 
the restriction on ownership pres- 
cribed by the various sections of 
Chapter III referred to above, So 












1963 


September 15, 
i : Kerala 


(date of publication of the 


transfers 
made in respect: of Kayal padasakha- 
rams in appeals Nos. 907-909 could 
not be held to be invalid for the 
simple reason that they were exempt 
from the provisions of Chapter Ii. 
That exemption was no doubt with- 
drawn by Section 65 of Act 35 of 
1969 which amended the Act but it is 
not disputed before us that the ` sec- 
tion was not brought into force un- 
til January 1, 1970. The voluntary 
ransfers made between September 


1969 should be given retrospective ef- 
fect from April 1, 1964 as Sections 82 


the Advocate. General that Section 84 


State of Kerala v, Philomina (Shinghal J.) . [Prs. 10-13] S.C. 2367 


had the effect of invalidating the 
transfers effected after September 15, 


- 1963 for that was the date of pubtfi- 


cation.of the Kerala Land Reforms 
Bill in‘the gazette. The argument 
overlooks the fact that, as has been 
mentioned, Kayal lands were exempt 
from the provisions of Chapter ME 
until as late as January 1, 1970:. In 
this view of the matter Pritam Singh 
v. State of Punjab, (1967) 2 SCR 536 
= (AIR 1967 SC 930) cannot avail 
the appellants, The amendment can- 
not also be said to be curative or 
merely declaratory of the previous: 
law. The facts of Chanan Singh v. 
Jai Kaur, (1970) 1 SCR 803 = (AIR 
1970 SC 349) cited by the Advoeate 
General, were quite different inas- 
much as in the appeals before us the 
amendment which was made by Sec- 
tion 65 of Act 35 of 1969 was nei- 
ther curative nor merely declaratory. 
As has been stated, it, inter alia, 
omitted, clause (1) of Section 81 of 
the Act which exempted the Kayal 
padasakharams which are the subject- 
matter of the present controversy 
from the application of the provisions 
of Chapter III of the Act. It ig well 
setled that a statute isnottobe read 
retrospectively except of necessity. 
There is no such necessity in the 
cases before us, for the legislature 
decided to exempt the aforesaid Ka- 
yal lands from the operation of the 
restrictions: and even though amend- 
ing Act 35 of 1969 was promulgated 
on December 17, 1969, Section &5 
thereof, which withdrew the exemp- 
tion, was not brought into force un- 
til January 1, 1970. i 


12. Thus there is no force in . 
appeals Nos, 907, 908. and 909 and 
they are dismissed. 

13. This leaves civil appeals! 


Nos. 1354 and 1355 for consideration. 
The transfers of lands in these cases 
were admittedly made during the pe- 
riod January 1, 1970. to November 2, 
1972.. As such they were not exempt 
from the restrictions of the provisions 
of Chapter II of the Act. Section 84 
of the Act would be attracted to 
these transfers, and it is futile to 
contend that this would not be so. be- 
cause the transfers were effected 
“on account of natural love and. af- 
fection” within the meaning of clause 
(ii) of the exceptions provided hy 
Section 84 because the exemption ta 
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that effect was taken. away by Act 
17 of 1972. Section 15 of that’ Act 
specifically stated that - that clause 
“shall be, and shall be, deemed to 
have been omitted with effect from 
the 16th. day of August, 1968.” More- 
over, as the High Court has pointed 
out, the impugned transfers were in 
favour of the donor’s grand children 
by his daughter who was alive, and 
could not be said to fall within the 
exempted category because of the 
other amendment made in Section 84 
of the Act by Section 15 of Act 17 
of 1972 with effect from the 16th 
day of August, 1968 which restricted 
the exemption to gifts made in fa- 
vour of the donor’s son or daughter 
or the son or daughter of his pre- 
deceased son or daughter, There is 


L-T, Commr; : 


thus no force in these two - appeals 
. also, and they are dismissed, ` 
14. In view of the facts and 


circumstances of the cases, we leave 
the parties to pay and bear their 
‘own costs, 

Appeals dismissed. 
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(From: Calcutta)* 

H. R. KHANNA, R. S. SARKARIA 
AND JASWANT SINGH, JJ. 
Commissioner of Income-tax, 

West Bengal, Calcutta, Appellant v. 

Simon Carves Ltd., Respondent. 

. Civil Appeal No. 1313 of 1973, 
. D/- 17-8-1976. 
(A) Income-tax Act (1961), S. 147 

(b) — Income escaping assessment — 

Income-tax Rules (1962), R. 33 — 

` LT.O. adopting method of computa- 

tion under R. 33 which resulted in 
, lower tax liability compared to the 
other method which too was permis- 
sible under that Rule—Whether it is 

a case of income escaping assessment. 

Where the I.T.O. in making the 
original assessment adopts a method 
of computation of income permitted 
by R. 33 which results in lower tax 
liability compared to the other 
method which too is permitted by 

R. 33, and there is nothing to show 

that the discretion was not exercised 


*(I. T. Ref. No, 208 of 1966, D/- 7-9- 
1972—(Cal.)).° 
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by the said officer in a proper or 
judicious manner, it is not a case of 


» income escaping assessment mention- 


ed in Section 147 (b). Mere fact 
that the taxing authorities do not 
exercise the power in a manner most 
beneficial to the revenue and conse- 
quently most adverse to the assessee, 
is not sufficient to hold that they 
have not exercised the power 


in a 

Proper and judicious manner. 
(Para 10) 
‘There is necessarily an element 


of error in cases of income escaping 
assessment mentioned in S, 147 (b). 
Such error resulting in income es- 
caping assessment becomes manifest 
in the light of information coming 
subsequently into the possession of the: 
Income-tax Officer, Where the order 
making the original assessment was a 
legally correct order and was not 
vitiated by any error, the case would 
not be one which would fall within 
the ambit of Section 147 (b). ‘The 
Income-tax Officer ordering re-assess- 
ment does not sit as a court of ap- 
peal over the Income-tax Officer 
making the original assessment. Nor 
is it open to the Income-tax Officer 
ordering reassessment to substitute 
his own opinion regarding the method 
of computing the income for that of- 
the Income-tax Officer who made the 
original assessment, especially when 
the method of computation adopted 
at the time of original. assessment 
was permissible in law. I.T. Ref. No. 
208 of 1966, D/- 7-9-1972 (Cal), Af- 


firmed. (Para 11) 
Mr. V. P. Raman, Addl. Solici- 
tor General for India, Mr.. M. 


Shroff, Advocate with him, for 
pellant; M/s. K. Ray and D. 
Gupta, for Respondent. 


The Judgment of the Court was 
delivered by 

KHANNA, J.:— This appeal on 
certificate by the Commissioner of 
Income-tax is against the judgment of 
the Calcutte High Court whereby the 
High Court answered in a reference 
under the Income-tax Act the follow- 
ing question in favour of the assessee- . 
respondent and against the revenue: 


“Whether, on the facts and in the 
circumstances of the case, the Tribunal 


Ap- 
N. 


was right in holding that in making 


the re-assessment under Sec. 147 (b) 
of the Income-tax Act, 1961, the 
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In¢ome-tax Officer could not ‘depart 
from: the. method -of 
permitted in Rule 33 of’ ‘the: Income- 
tax Rules and followed in the origi- 
nal assessment,„and adopt:an alterna- 
tive method of computation also per- 
mitted under the said Rules (cor- 
responding to Rule 10 of the In- 


come-tax Rules, 19627)”: 
2. The matter 


assessment year 1959-60, the cor- 
responding financial year for which. 
ended on March 31, 1959. The as- 
sessee is a non-resident company 


carrying on business as construction 
engineers, The Income-tax Officer 
made the original assessment on May 
31. 1960 on a total income of Rupees 
21,49,169. On November 5, 1962 the 
Income-tax Officer initiated proceed- 
ings under Section 147 (b) of the In- 
come-tax Act, 1961 (hereinafter re- 
ferred to as the Act) and completed 
the assessment on Fabruary 29, 1964 
on a total income of Rs. 69,85,097. 
3. At the time of the original 
assessment the assessee filed the re- 
turn of income along with the audi- 
tor’s certificate of the trading results 
of the various contracts, One of those 
contracts was in respect of work at 
Durgapur with the Hindustan Steel 
Ltd. In respect of that work the as- 
sessee filed a provisional estimate of 
_dincome which was arrived at “by 
` calculating the income that could be 


- attributable in relation to the tax 
deducted under Section 18 (3B) by 
the Hindustan Steel Ltd.” The - 


come-tax Officer computed the income 
from that contract at Rs. 5,33,164. 
The income from the other contracts 


was computed at Rs, 16,16,005 “as 
per audited statements.” 
` 4, “In the reassessment pro- 


ceedings the Income-tax Officer pur- 
ported to find as under: 

(i) That the assessee’s outlay jn 
India to the total outlay in various 
contracts represented a fair index of 
operations carried outin India and as 
such 60 per cent of the profits at- 
tributable to sterling payments and 
claimed to be exempt related to ope- 
‘rations in India and fell to be in- 
cluded in the assessee’s total income: 

(ii) that the figure of depreciation 
reguired to be changed; and 


-computation , 


relates to the | 


 22,23,231 


ig 


- (üi) that some. portion of the in- ` 


come had to. be assessed under Séc~. 
tion 4(1) (A) on receipt basis. 
1976 S. C./149 XI. G—13 


: had. been. validly initiated, 
or ing the _second ground, the Tribunal 
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The: total income “of “the . assessee, 
already - mentioned, was 
as-a result Df renscsaneni to be 
Rs. - 69,85,097. -In- arriving at the 
figure of the total income the Tn- 
come-tax Officer estimated the in- 
come in respect of Durgapur ‘contract 
to be Rs. 9,33,164 as had been’ done 
in the original assessment, Regarding 
the other contracts, the Income-tax 
Officer determined the income of 
assessee in reassessment proceedings 
to be Rs. 64,51,933. The 


as 


. determined’: `: 


the . 


t difference : 
in the income computed at the time ` 


of the original assessment and at the ' 


time of reassessment was due to the 
fact that the Income-tax` Officer 
the time of original assessment adopt- 
ed one method of computation under 
Rule 33 of the Income-tax Rules, 
1922 while the Income-tax Officer 


making reassessment adopted ROMER 


method under that rule. 


at. 


} 


On appeal it was submitted : 


5. 
before the Appellate. Assistant Com- . 
assessee.. `: 


missioner on behalf of the 
that the action of the Income-tax Of- 
ficer in reopening the assessment 
under S. 147 (b) was without jurisdic- 
tion and that the Income-tax Officer 
had ‘no jurisdiction to change the 
method of computation as 


adopted in the revised proceedings. 


The Appellate Assistant Commissioner. 


held that the proceedings under Sec- 
tion 147 (b) were bad and that the 


originally ` 


Income-tax Officer could not adopt an, 


alternative method `of computation in 
the reassessment proceedings, 


therefore, allowed the appeal. The 


Appellate Assistant Commissioner’ at- E 


the same time observed that the In- 
come-tax Officer would be justified 
in computing the income to be Rupees 


no objection to such a revision. 


6. In appeal before 
bunal the department urged that the 
Appellate Assistant Commissioner was 
not justified in holding that the In- 
come-tax Officer (i) had no jurisdic- 
tion to start proceedings under Sec- 
tion 147 (b) of the Act; and (ii) that 
the Appellate Assistant Commissioner 
had erred in allowing deductions in 
the income of the assessee, The Tri- 
bunal. held on the first ground that 
proceedings under “Section - 147 (b) 
,Regard- 


He, ` 


and that the assessee had 


the Tri- 


. alternative method. 
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observed in agreement with the: Ap- 


-pellate Assistant Commissioner that the 
mode of computation adopted in the 


a - original assessment „was one permitted 


. under Rule 33 of the: Income-tax 


Rules 1922 and that the: mode adopt- : 


was another 
The Tribunal 
held that both the methods being 
. pérmissible, it could not be said that 
‘any mistake was committed in com- 
‘puting the income at the time ofthe 
_ Original assessment on a particular 
_ basis adopted with reference to Rule 
- 33. In the opinion of the Tribunal, 
‘the ‘Income-tax Officer could not in 
reassessment proceedings depart 
_ from the method of computation 
adopted in the original assessment. 
The Tribunal directed that the re- 
assessment be made “adopting the 
same method of computation as in 
the original assessment subject to any 
adjustments which may be justified 
such as'.excess depreciation being 
.charged in the accounts and so on.” 


-> T. At the instance of the re- 
„venue, the question reproduced above 
‘was referred to the High Court, The 
High Court, while answering the 
. question against the revenue, referred 
‘to the connotation of the words “es- 
caped income” and observed: 


i Neide it means an income which 
“ihe assessee has succeeded in getting 
away.with or has eluded observa- 
tion or search or'notice of the tax 
authorities. In other words, it can- 
` not mean an item of income which 
has not been taxed by pursuing a 
method approved by law. In the ins- 
tant case, the excess income was not 
‘taxable under the third method but 
it has become taxable by: following 
_ another method sanctioned by the 
-same rule, namely, Rule 33. This is 
not, therefore, a case of escaped in- 
come which has not been brought in- 
to the orbit of taxation in the reas- 
sessment proceedings.” 


ed in reassessment 


8. In appeal before us learn- 
ed Additional Solicitor General has 
“assailed the judgment of the High 
Court and has contended that the 
High Court: was in error in 
holding that the instant 
was.. not. one of income 
-caping assessment, As 
Mr. Ray on behalf of the 


Poe See 


es- 
assessee- 


z 


L-T, Commr., W. B.- `V. Simon Carved: 


.contentions advanced, it may be 
posite to. refer to the relevant provi- 


case . 


against that,- 


y 


ALR. 


respondent: has canvassed for the cor- 
rectness.of the view taken ` by the 
High Court. 


“9, Before dealing with the 
ap- 


sions. According to Section’ 4. (1) (c) 
of the Indian Income-tax Act, 1922, 
subject to the provisions of that Act, 
the total income of any previous 
year ‘of any person includes -all in- 
come, profits and gains from what- 
ever source derived which if such 
person is not resident in the taxable 
territories during such year, accrue 
or arise or are deemed to accrue or 
arise to him in the taxable territo- 
ries during such year. Sub-section (1) 
of Sec. 42 of the Act of 1922, inter 
alia, provides that all income, profits 
or gains ‘accruing or arising, whether 
directly or indirectly, through or 
from any business connection in the 
taxable territories,. shall be deemed 
to be income accruing or arising - 
within the taxable territories, and 
where the person entitled to the in- 
come, profits or gains is not resident 
in the taxable territories, shall 
chargeable to income-tax either in his 
name or in the name of his agent. © 
According to sub-section (3) of Sec- 
tion 42, in the case of a business of 
which all the operations are not car- 
ried out in the taxable territories, 
the profits and gains of the business - 
deemed under this section to accrue 
or arise in the taxable territories 
shall be only such profits and gains 
as are reasonably attributable to that 
part of the operations carried out in 
the taxable territories. 


10. The assessee-respondent in 
the present case carried on business as 
construction engineers both in India 
and other parts of the ‘world, The 
Income-tax Officer, it seems, found 
that the provisions of section 42 of 
the Act of 1922 did not provide 
sufficient criteria for computing the ` 
profits and gains of business deemed 
to accrue or arise in India. Resort was © 
accordingly had to R. 33 of the 1922 ` 
Rules. The above rule has been made 
to meet such an eventuality, and reads 
as under: 


- "Tn any case in which the Theomex 
tax Officer is of . opinion. that ~ the 


` actual. amount of the income, profits 


1976" 
or gains accruing or arising “to. any 
person residing out of the- taxable 


territories whether directly - or in- 
directly through or from any busi- 


ness connection in the tdxable-<terri- . 
tories or through or from any pro=-~- 


perty in the taxable territories, or 
through or from any asset or source 
of income in the taxable territories, 
or through or from any money lent 
at interest and brought into the tax- 
able territories in cash or in kind 
cannot be ascertained, the amount of 
such income, profits or gains for the 
purposes of assessment to income- 
tax may be calculated on such per- 
centage of the turnover so accruing 
or arising as the Income-tax Officer 
may consider to be reasonable, or on 
an amount which bears the same 
proportion to the total profits of the 
business of such person (such profits 
being computed in accordance with 
the provisions of the Indian Income- 
tax Act) as the receipts so accruing 
or arising bear to the total receipts 
of the business or in such other 
manner as the Income-tax Officer 
may deem suitable.” 
Shorn of' the parts with which we are 
_not concerned, the rule provides that 
in any case in which the Income-tax 
Officer is of the opinion that the ac- 
tual amount of income, profits or 
gains accruing or arising to any per- 
son residing out of the taxable ter- 
ritories, whether directly or indirect- 
ly, through or from any business 
connection in the taxable territories 
cannot be ascertained, the amount of 
such income, profits or gains for the 
purpose of assessment to income-tax 
may be calculated 

(i) on such percentage of the 
turnover so accruing or arising as the 
Income-tax Officer may consider to 
be reasonable, or 

Gi) on an amount which bears 
the same proportion to the total pro- 
fits of the business of such person 
(such profits being computed in ac- 
cordance with the provisions of the 
Indian Income-tax Act) as the re- 
ceipts so accruing or arising’ bear to 
the total receipts of the business, or 

(iii) in. such. other manner as the 
nee aaa Officer may deem 
able. - 


The above ule makes it clear that if ; 
other conditions mentioned in the. i l 
cise quasi judicial powers and in do- . 


tule are satisfied, it would be open 


LD. Corame, W. B y. Simon Garves 


suit- . 
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to the‘ Income-tax Officer in comput- 
ing the income, profits or gains ‘to.. 
apply one of the three methods men- 
tioned ‘in the rule. It is the common 
case of the parties, and that is also 
the underlying assumption of the 
question referred to the High Court, 
that the Income-tax Officer in -‘mak- 
ing the original assessment adopted 
one method while the Income-tax Of- . 
ficer making reassessment adopted ` 
another method contemplated -by 
Rule 33, The question with which, 
we are concerned is whether it . 
would be a case of income escaping 
assessment if the Income-tax Officer: 
adopts a method of ‘computation 
which is permissible under the law 
but which method results in lower 
tax liability compared to.the other 
method which too is permissible in 
law. According to the learned Addi- 
tional Solicitor General, the adoption 
of'a method even though: permitted 
by Rule 33 which results- in” lower 
tax liability of the assessee’ compar- 
ed to the other method mentioned: in 
the rule would warrant the conclu-- 
sion that income has escaped assess-. 
ment and as such Section 147 of the 
Act of 1961 would get attracted. 
After giving the matter our earnest. 
consideration, we find it difficult to 


accept the above contention, It was 
open, as already mentioned, to the 
Income-tax Officer at the time of 


making the original assessment to 


-adopt one of the three methods men- 


tioned in Rule 33 for computing the 

taxable income of the assessee, Dis- 

cretion was vested by Rule 33 in the 
Income-tax Officer for the purpose of 
making his choice of the methods, 

and the same was to be exercised in’ 
a proper and judicious manner.’ 
There is nothing before us to show 
that the discretion was not exercised. 
by the said officer in a proper or 
judicious manner, It is also not sug- 
gested that the Income-tax Officer 
was actuated by some oblique motive. 

From the mere fact that the method 
selected by him was such as resulted 
in lower tax liability of the assessee 
compared 


tion of other method, it would not 
follow that the discretion was. not 
exercised ‘in a proper “and _ judicious 


manner, The taxing authorities exer- 


to the liability which. . 
would have résulted from the adop- .— 
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not a partisan. manner, Although ‘it 


` is part of- their duty to ensure that 


no tax which is legitimately due 


‘from an assessee should remain un- 


recovered, they must also at the 
same time not act in a manner as 
might indicate that scales are weigh- 


ed against the assessee, We are 
„wholly unable to subscribe to the 
view that unless -those authorities 


xercise.the power in a manner most 
; beneficial to the revenue and conse- 


: quently most adverse to the assessee, 


donates Officer at the time of the 


© Jorder and was not vitiated by 


- Jing reassessment 


yee 


sulting in income 


_ Jor Section .34 (1) (b) of the 
_ 11922., 
_ |ecome-tax Officer 
' > |ment does not sit as a court of ap- 


_{Ihcome-tax Officer 
‘lériginal assessment, 
Ithe method of 
‘lat the time of original assessment 


' ‘they. should be deemed not to have 


exercised it in a proper and judici- 


ous. manner. 


a 11. The order made ee the 
original assessment was a 
correct order and was not vitiated 
by any error. The absence of an er- 
ror in that’ order would justify the 
inference that the present is not a 
case of income escaping assessment. 
There is necessarily an element of 
error in cases of income escaping as- 
sessment mentioned in Sec. 147 (b) 
of the Act of 1961, Such error re- 
escaping assess- 
ment becomes manifest in the light 
of. information coming subsequently 
into the possession of the Income-tax 
Officer. Where, as in the present 


legally 


_jease, the order making the original 


jassessment was a correct 
orde any 
error, the case would not be one 
which would fall within the ambit 
of ‘Section 147 (b) of the Act of 1961 
Act of 
that the In- 


ordering reassess- 


legally 





We may add 


peal over the Income-tax Officer mak- 
ing the original assessment. Nor is it 
open to the Income-tax Officer’ order- 
to substitute his 
own opinion regarding the method of 
computing the income for that of the 
who made the 
especially when 
computation adopted 


in law. The 
of 


was permissible fact 


that the adoption 


resulted: in higher yield of tax would 
not in ‘such a case 
_jopening of the assessment. Sa 





=e B. Lal & Co. v.-  Asseising Authority, Sangrur 
ing so they: must ‘act in a, fair “and. ) 


- caped assessment due 
“inadvertence or a mistake committed 


a different.. 


method of computation would have - irrelevant evidence or is otherwise per< 


justify . the re-. 


ALB. 


2. It has been argued on be- 
half“ ‘of the appellant that _ reassess- 


“ment under Section 147 (b) “would. be 


justified wherein the original assess- 
ment income liable to tax has es- 
to. oversight, 


by the Income-tax Officer. The pre- 
sent however, we find, is a. case 
which does not fall in any of those 
categories. 


13. We would, therefore, up- 
hold the judgment of the High 
Court and dismiss the appeal with 
costs. 

Appeal dismissed. 
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(From: 1971 Rev LR 253 (FB) (Punj)} 


H. R. KHANNA AND JASWANT 
SINGH, JJ. 


Mis, Khushiram Behari Lal & Co, 
Appellant v. The Assessing Authority, 
Sangrur and another, Respondents, 


Civil Appeal No. 442 of 1971, D/= 
8-10-1976. 


(A) Constitution of India, Art. 136 — 
Finding of fact — Interference, when not 
open. i 


Where in writ petition against an 
assessment of a firm under Punjab Gene- 
ral Sales Tax Act the High Court held 
that the firm had failed to prove that it 
had stood dissolved prior to date of its 
assessment and it was also found that no 
intimation as required by S. 16 of the 
Act was given by the firm regarding its 
alleged dissolution, the aforesaid finding 
of the High Court could not be interfer- 
ed in appeal under Art. 136 more so when 
there was no sufficient ground to do- so. 

(Para 5) 


(B) Constitution of India, Art, 226 — 
Jurisdiction of High Court — Nature of. 


. In a writ petition, the scope, for in=. 
terference with a finding of the depart< 
mental authorities is much more-restrict~. 
ed and the Court can normally interfere 
only if the finding is based upon no evi~’ 
dence or is based upon extraneous or 


verse, 1971 Rev LR 253 e) (Punj), Af- 
firmed. T ais 5) 


JT/JT/D470/76/SSG- 


1976 


Cases Referred: Chronological Paras 
AIR 1966 SC 1295 = (1966) 2 SCR 457 2 
M/s, V. C, Mahajan and O. P, Sharma 
Advocates, for.Appellant; Mr, Harbans 
Singh, Advocate, for Respondent No. 2. 


Judgment of the Court was deliver-. 


ed by 

H. R. KHANNA, J.:— This is an 
appeal on certificate against the judg- 
ment of the Punjab and Haryana High 
Court whereby the High Court held that 
the appellant-firm had failed to prove 
that it had stood dissolved on a date prior 
to the date of assessment, viz., March 12, 
1962. 


2, The appellant-firm carries on 
business as commission agents of cotton 
and foodgrains. In respect of the year 
1959-60, the appellant did not submit 
any return under the Punjab General 
Sales Tax Act. A notice was thereupon 
issued to the appellant-firm and the case 
was fixed for July 1, 1960. The appellant 
challenged the validity of the assessment 
proceedings by means of a writ petition 
in the High Court. The High Court dur- 
ing the pendency of the petition, stayed 
the proceedings. Ultimately, it seems, 
the writ petition was dismissed and the 
assessment proceedings were resumed on 
November 30, 1961. Various dates were 
fixed thereafter. February 17, 1962 was 
fixed as the final date of hearing. On 
that date, intimation was given on behalf 
of the appellant that the appellant-firm 
had ceased to do any work since Febru- 
ary 1961, It was also represented that a 
formal document had been executed on 
August 8, 1961. The assessing authority 
despite that intimation proceeded to 
make an order of assessment dated March 
12, 1962. The appellant thereupon filed 
another petition under Article 226 of the 
Constitution in. the Punjab High Court, 
praying for the quashing of the assess- 
ment order. It was stated on behalf of 
the appellant that the appellant-firm had 
been dissolved before the date of assess- 
ment order and as such, the sales tax 
authorities could not make an order for 
assessment. The High Court dismissed 
the petition on the ground that the as- 
sessment proceedings had been initiated 
Tong before the alleged date of dissolu- 
tion of the firm. The appellant thereafter 
came up to this Court in appeal against 
the said decision of the High Court. This 
Court set aside the judgment of the High 
Court, following its decision in the case 
of State of Punjab v, M/s. Jullundur Ve- 
getables Syndicate, (1966) 2 SCR 457 = 


K. B. Lal & Co, v. Assessing Authority, Sangrur 


-Court regarding the dissolution of 


. the appellant, it had not 
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. The case was ` 


[Prs. 1-5] 


(AIR 1966 SC 1295). re- 


. manded to the High Court as no definite 


finding had been given by the High 
the 
appellant-firm and about the fact as to 
whether the said dissolution had taken 
place before the date of the order of as- 
sessment, namely, March 12, 1962. 

3. After remand, the High Court 
called upon the sales tax officer to make 
an enquiry and submit a report on the 
point as to whether the appellant-firm 
had been dissolved on August 8, 196! as 
alleged by the appellant. The sales .tax 
officer thereafter made an enquiry and 
submitted a report that the appellant-. 
firm had not proved its dissolution on 
August 8, 1961 or before the date of as- 
sessment. order. The High Court, after 
receipt of the report, itself examined the 
matter and came to the conclusion that 
on the material on record brought by 
been proved 
that the appellant-firm had stood dis- 
solved on a date prior to March 12, 1962. 
It is the correctness of the above deci- 
sion of the High Court which has now 
been assailed before: us by the appellant 
in this appeal. 

4. We have heard Mr. Mahajan 
on behalf of the appellant and find no 
cogent ground to take a view’ different 
from that of the High Court. The - High 
Court, in the course of its judgment, has 
pointed out that though the assessment 
order was made on March 12, 1962 a 
large number of hearings took place be- 
tween March (sic) 8, 1961, the alleged 
date of dissolution and March 12, 1962. 
At no hearing was any intimation given 
by the appellant to the assessing autho- 
rity that the firm had stood dissolved. 
All that was intimated on February 17, 
1962 was that the firm had ceased to do 
work in February 1961 and that a. for- 
mal document had been executed on Au- 
gust 8, 1961, It was also not the case of © 
the appellant that all the six partners of 
the appellant firm had signed that docu- 
ment. Another factor which weighed 
with the High Court -was that though 
intimation is required to be given under 
Section 16 of the Punjab General Sales 
Tax Act regarding the dissolution of a 
firm within thirty days of such dissolu- 
tion, no such intimation was given by. 
the appellant-firm until April 2, 1962, 
i.e. nearly eight months after the alleg- 
ed ‘date of dissolution. 


5. In our opinion, the. facts “and 
circumstances referred to by the’ High 


k 12-10-1976. 
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Court’ throw: a considerable - doubt upon 


the correctness of the statement made on 
behalf of the appéllant-firm that it -had 


stood dissolved’ on August. 8, 1961. It has- - 


to. be borné in mind-that the High Court 


_|was dealing with the matter on the writ 


side. In a writ petition, the scope for 


_ [interference with a finding of the depart- - 
-imental -authorities is much more restrict- 


ed 'and-the court can normally interfere 
only if the finding is based upon no evi- 
dence or is based upon extraneous or 
irrelevant, evidence or is otherwise per- 


‘I verse. The “same cannot be said of the 


finding . of the sales tax authority em- 
bodied in-its report sent to the High 
Court-in the present case. We see no 
sufficient ground to interfere with the 


‘}judgment of the High Court, The appeal 


fails and is. dismissed, There will be no 
order as to costs. 


Appeal dismissed. 
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(From: Allahabad)* 


Y, V. CHANDRACHUD AND 
A. C, GUPTA, JJ, 


F S; K. Okandan, Appellant v. Union 
“of India and others, Respondents. 


Civil Appeal No, 621 of 1976, D/- 


` (A) Railway, [Establishment Code 
Para. 157 — Rules under — Railway 
‘Establishment Manual Chapters II and I 
-~ Rules 301 and 324 to 328 newly intro- 
< duced. ‘by Advance Correction slip No. 70 


a in, Chapter D — Whether govern right of 
` promotion of Class III non-Gazetted ser- 


aS vant to Class I Gazetted post. 


"i 


“The promotion of non-gazatted Class 
Tr: Railway servant to Class II post is not 
governed by any of the rules introduced 


` by slip No. 70 because Chapter II, section 


A of the Railway ‘Establishment Manual 
-4n terms prescribes rules governing the 
promotion of subordinate staff to Class II 


“ posts, Though the Railway Board has the ` 


. power to make rules governing both ga- 
vetted and non-gazetted railway servants, 
“dhe rules expressed to be. made under 


Bord! 157 a very nature ToT Sannne 1h she Yeay. nalure- ot“ Respondent No. 1; Mr. Yogeshwar Prasad, 


*(Civil Miscellaneous Writ Petn, No, 7183 
of 1975, D/- 12-1-1976 (Al). 


JT/JT/D469/76/KSB 


S. K. Chandan vV. . Union of India 


ALR 
“things be ‘intended ta apply to gazetted ` 
Tailway servants or to. govern the promo- 


tion of non=gazetted railway servants to 
‘gazetted posts, (Para 6): 


In view of the-fact that the Railway 
Board has framed these specific rules 201 
to 207 in Section A, Chapter II for the 
promotion of Class OI staff to Class II 
posts, it is difficult to accept that the rules 
introduced by Slip No, 70 would also 
govern the same subject-matter, 


(Para 7) 


The Advance Correction Slip No. 70 
introduced amendments to chapter IH and 
not to Chapter II of the Manual. Chapter 
NI deals with rules regulating seniority 
of non-gazetted railway servants and it 
is in regard to that class of railway ser- 
vants that the Railway Board made new 
provisions through Slip No, 70. The pro- 
visions contained in Chapter III, includ- 
ing the provisions newly introduced by 
Slip No. 70, are very clearly designed to 
govern the seniority and promotion of 
non-gazetted servants within the non- 
gazetted categories of posts. The non- 
gazetted railway service consists of Classes 
II and IV employees and of the Workshop 
staff, Within each of these three classes 
there may be different grades of railway 
servants and the rules in Chapter ITI are 
intended to govern the inter se seniority 
and the promotion of a railway employee 
from one. category of non-gazetted post to 
another category of a non-gazetted post. 
The rules in Chapter III cannot therefore 
govern the promotion of non-gazetted 
railway servants to gazetted posts. 

(Para 8) 


If the grievance of the appellant who 
holds a non-gazetted post in Class III, at 
all is or can be that he has not been pro- | 
moted to Class II, he must show that the’ 
railway administration has violated some 
provision contained in Chapter II, Section 
A, of the Railway Establishment Manual. 
It is useless and irrelevant for. him to 
show that the provisions of Chapter IT 
introduced by Advance Correction. Slip 
No. 70 have not been complied with by - 
the administration. (Para_10) ~ 


Mr, V, P, Raman Addi. Sol, General ~ 
and Mr, Girish Chandra Advocate; for _ 


Sr: Advocate '(M/s, Lalji Sinha - arid ee 
Rani Arora, Advocates _ with him), 
Pe ate No. 5, 


1976 - 


Judgment of thë Court was delivered 
by a a ; 


CHANDRACHUD, J.:— 
1, the Union of India, established the 
Locomotive Component Works at Vara- 
nasi in 1956 for manufacturing component 
parts of locomotives, That manufactory 
merged in 1961 with the Diese] Locomo- 
tive Works, The appellant, S. K. Chan- 
dan, who was serving with the Western 
Railway as a Chargeman was transferred 
in 1963 to the Diesel Locomotive Works 
in the grade of Rs, 375-475 which he was 
holding at the time of his transfer as a 
member of the Class II service. The 
question which’ arises in this appeal con- 
cerns the claim of the appellant to be 
promoted to Class IT service. 


2. In 1975 the appellant filed the 
present writ petition in the Delhi High 
Court asking for the writs of Certiorari 
and Mandamus. We are now concerned 
with the grant of the latter writ only by 
which the appellant prayed, inter alia, 
that respondent 1 be directed to hold se- 
lections to Class II service in accordance 
with the “Advance Correction Slip 70”. 
This particular prayer was rejected by 
the High Court by its judgment dated 
January 12; 1976 on the view that rules 
contained in Slip 70 did not govern the 
promotion of Class III employees to Class 
Il, Aggrieved by the aforesaid decision 
the appellant has filed this appeal by 
special leave of this Court. The leave is 
restricted to the question whether the 
promotion of. Class II employees to Class 
II ig governed by Slip 70. 


3. Paragraph 105 of the Indian 
Railway Establishment Code (Vol, 1) di- 
vides railway services into two categories. 
gazetted and non-gazetted, Services in 
Classes I and JI are gazetted whereas 
those in Classes III and IV and the ser- 
vices of the Workshop staff are designat- 
ed as non-gazetted, Paragraph 157 of the 
Code confers on the Railway Board “full 
powers to make rules of general applica- 
tion to non-gazetted railway servants 
under their control”, Acting in pursuance 
of this power, the Railway Board has 
framed rules which are to be found in 
the “Indian Railway Establishment Manu- 
al”.. Chapter I of those rules deals with 
- questions relating to recruitment, train- 
‘ing, confirmation and re-employment. 
Chapter Il which is headed “Rules gov- 
_erning the promotion of. subordinate 
staff” consists of two sections, ‘A’ and ‘B’. 
. Section ‘A’ deals with “Promotion tò 
Class II posts” while Section ‘B’ contains 


S. K, Chandan v. Union of India (Chandrachud J.) 
“Rules governing the promotion of sub- 


Respondent .. 


_the rules expressed to be made 
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ordinate staff’, Chapter II is- headed 
“Rules regulating: seniority. of non-gazet- 
ted railway servants”, 


4. Originally, Chapter TI contain- 
ed Rules 301 to 323. The Advance. Cor- 
rection Slip No, 70, also issued by the : 
Railway Board in exercise of-its powers 
under Paragraph 157 of the Railway Es- _ 
tablishment Code, substituted a new Rule 
301 for the existing rule and it introduc- 
ed five new rules in Chapter III, namely 
Rules 324 to 328. The contention-of the 
appellant which requires examination. in 
this appeal is that his promotion’ to Class ` 
It is governed by the rules introduced 
by Slip No. 70 which came into force on 
March 11, 1973, Bk eS 


5. The appellant, who nirna his 
own case before us with quite some in- 
dustry and plausibility, did not dispute 
that Rules 324, 325, 327, 328 (1) and 328 
(3) have no application to this case, Rule 
326 (2) which prescribes deemed dates of 
transfers would apply but has been con- 
cededly complied with, the appellant hav-_ 
ing no grievance in regard to the fixation 
of the deemed date of his transfer to 
the Diesel Locomotive Works, Keeping 
these provisions apart, the question boils 
Gown to the applicability of Rules 301 
and 328 (2), (4) and (5). 


6. The appellant’s argument dai 
the rules introduced by Advance Cor-|. 
rection Slip 70 govern his right to pro- 
motion to Class II is plainly misconceiv- 
ed, In the first place, the rules intro- 
duced by Slip No. 70 were made by the 
Railway Board in exercise of its powers 
under Paragraph 157 of the Railway Es- 
tablishment Code which empowers it to 
make rules of general application to “Non- 
gazetted railway servants” under its con- 
trol. Though the Railway Board has the 
power to make rules governing both ga-| ` 
zetted and non-gazetted railway servants, 
under 
Paragraph 157 cannot in the very nature 
of things be intended to apply to’ gazet- 
ted railway servants or to govern the pro- 
motion of non-gazetted railway servants| | 
to gazetted posts, But this is a small 
point because if the Railway Board has 
the power to make rules in regard tol 
both gazetted and non-gazetted railway 
servants, the signification of a limited 


. source of power cannot whittle down the 


effective exercise of that power, if the 
rules can reasonably. be construed to 


- cover both the gazetted and non-gazetted 


categories, 
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- T The true reason why it is im- 
possible to accept the appellant’s conten- 
tion that his promotion to Class IJ is gov- 


erned by’ the rules introduced by Slip ` 


No. 70 is that Chapter II, Section A, of 
the Indian Railway Establishment Manual 
in terms prescribes rules governing the 
promotion of subordinate staff to Class II 
posts, The heading of Chapter II is: ‘Rules 
. governing the promotion of subordinate 
staff? and Section A of that Chapter 
bears the sub-heading “promotion to Class 
II posts”, Rule 301 (201?) which is the 
first of the rules occurring in Section A of 
© Chapter II, provides:— 

“The following provisions shall ap- 
` ply in respect of promotion of non-gazetted 
class III staff employed on Indian Rail- 
ways or other Railway administrations to 
Class II posts other than those in Railway 
Protection Force organization.” 


Rule 302 (202?) prescribes conditions of- 


eligibility, R. 203 deals with the size of 
panels for selection, Rules 204 with the 
constitution of the selection boards, Rule 
205 with the procedure to be adopted by 
selection boards and Rules 206 and 207 
with the currency and formation of 
panels. These seven rules constitute a 
Code of rules governing the promotion of 
the non-gazetted Class III staff to Class II 
posts, other than those in the Railway 
|Protection Force, In view of the fact that 
the Railway Board has framed these spe- 
cific rules for the promotion of Class III 
staff of Class II posts, it seems to us 
difficult to accept that the rules introduc- 
ed by Slip -No, 70 would also govern the 
same subject matter. 


8. The Advance Correction Slip 
No, 70 introduced amendments to Chap- 
ter III and not to Chapter II of the 
Manual. Chapter III deals with rules re- 
gulating seniority of non-gazetted rail- 
way servants and it is in regard to that 
class of tailway servants that the Rail- 
way Board made new provisions through 
Slip No, 70. The provisions contained in 
Chapter III, including the provisions 
newly introduced by Slip No. 70, are very 
clearly designed to govern the seniority 
‘and promotion of non-gazetted servants 
[within the non-gazetted categories of 
posts. The non-gazetted railway service 
‘lconsists of Classes III and IV employees 
and of the Workshop staff, Within each 
of these three classes there may be dif- 
ferent grades of railway servants and the 
rules in Chapter III are intended to gov- 


èrn the inter se seniority and the promo- 


tion of a railway employee from one cate= 


gory of non-gazetted post to another 


the promotion of non-gazetted 
servants to gazetted posts. Since the ap- 


category of non-gazetted post. The rules 
in Chapter III cannot therefore govern 
railway 


pellant is working as a non-gazetted em- 
ployee in Class III, his promotion to a 
gazetted post in Class If would be gov- 
erned by Chapter II, Section A, and not 
by Chapter III of the Railway Establish- 
ment Manual, : 


9. Rule 301 of Chapter III, as in- 
troduced by Slip 70, provides in terms 
that the rules contained in the particular 
Chapter lay down general principles that 
may be followed for determining the se- 
niority of non-gazetted railway servants 
and that Rules 324 to 328 of that Chap- 
ter shall apply for the purpose of déter- 
mining the seniority and promotion of 
non-gazetted employees of the Diesel Lo- 
comotive Works. The appellant relied 
very strongly on Rule 328 (2) which pro- 
vides that selections and promotions made 
in the Diesel Locomotive Works from 
1-8-1961 to the date on which Slip No. 70 
came into force, namely March 11, 1973, 
shall not be valid. He urges that this 
provision casts an obligation on the Rail- 
way Board to recall all promotions made 
from ‘amongst Class III servants to Class 
II posts from August 1, 1961 to March 11, 
1973 and that therefore those who are 
already promoted to gazetted posts ought 
to be demoted and a fresh panel must be 
formed for selection to Class II posts from 
amongst employees working in Class III 
posts, The infirmity of this argument is 
that Chapter III applies only to non-ga- 
zetted servants and to their inter se pro- 
motion and therefore the words ‘promo- 
tions made in the Diesel Locomotive 
Works” which occur in Rule 328 (2) must 
be construed as meaning ‘promotions 
made in the Diesel Locomotive Works 
from one category of non-gazetted post 
to another category of non-gazetted post”. 
The same answer would effectively meet 
the contention of the appellant that the 
words “promotion to the higher grades” 
occurring in paragraph 328 (4) mean pro- 
motion to a Class II post. The words “pro- 
motion to the higher grades’ must in 
the context mean promotion to any of the 
higher grades in the non-gazetted cate- 
gory. Rule 123 (3) of Chapter I, Section 
B, Railway Establishment Manual, defines 
“grades” as sub-divisions of a class, each’ 
bearing a different scale of pay. ” 


10. ` If the grievance of the appel- g 
lant who holds a non-gazetted post in 
Class III, at all is or can be that he has 


1976 
not ‘been Gromioied to Clas “II, he must. 
show that the railway administration has 


violated some provision contained. ins- 
Chapter II, Section A,- of the- -Railway: 


Establishment Manual, It is useless and ~ 


irrelavant for him to show that the pro- 
visions of Chapter III introduced by Ad- 
vance Correction Slip No. 70 have not been 
complied with by the administration. 
None of the rules introduced by that slip 
governs the promotion of a Class II] em- 
ployee to a Class II post. 

11. The High Court was accord- 
ingly right in refusing to issue a writ of 
mandamus directing the railway adminis- 
tration to apply the provisions of Chapter 
TI] in the matter of the appellants pro- 
motion to a Class II post, 

12. The appellant has filed a civil 
miscellaneous petition (7990 of 1976) com- 
plaining of adverse entries in his service 
record and of the fact that he has been 
superseded in the matter of promotion. 
These very grievances were made by him 
in the High Court but he lost on those 
points. While granting special leave to 
appeal, this Court refused to consider the 
correctness of the High Court’s findings 
on those issues, The leave being restrict- 
ed to the question as regards the appli- 
cation of rules introduced by Advance 
Correction Slip No. 70, the appellant can- 
not be permitted to raise questions which 
must be taken as finally decided under 
the judgment of the High Court. i 

©- B. For these reasons the appeal 
fails but there will be no order as to 

costs, - 
Appeal dismissed. 
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. poration Services (Ġeneral) Cadre and Re- 
. cruitment . Regulations (1971). Regula- 


‘tion 3 and Schedule: — Deputationist.. 


Senior Health Inspectors from Karnataka 
State Civil Service — Cannot be absorbed 
as permanent Senior Health Inspectors on 
the Corporation Establishment. F 


It is only by way of deputation’ ia 
Senior Health Inspectors from the State 
Directorate can find place in the cadre of 
Senior Health Inspectors on the establish- 
ment of the Corporation. Not only their 
entry but also their continuance in the 
cadre of Senior Health Inspectors on the 
corporation establishment depends on 
their being on deputation. There is no 
scope under the Regulations for - ~their 
absorption as permanent Senior Health ` 
Inspectors under the corporation. :In fact 
it is impermissible to do so. (Para 5) 


` Therefore without amendment of the 
Regulations permitting appointment — 
and absorption is really nothing but ap- 
pointment — of Senior Health Inspectors ` 
drawn from the State Directorate’. of ` 


Health Services as permanent Senior ` 


Health Inspectors under the Corporation, 
the Senior Health Inspectors, who are 
working under the corporation on deputa- 
tion from the State Directorate of. Health 
Services, could not be absórbed as'.perma- 
nent Senior Health Inspectors on the ċor- 
poration establishment. 
resolution of the corporation dated 30-12- 
1974 approving the report of the Com- 
missioner that the Sénior Health Inspec- 
tors who were working under the corpo- . 
ration on deputation should be absorbed 
Tead with the Government Order’ dated 
6-5-1975 according sanction to the Corpo- 
ration’s Resolution did not operate to put 
an end to the status of such senior Health 
Inspectors as Government Servants and 
to create the relationship of master and 
servant between the corporation and the 
Senior Health Inspectors. The State 
Government was competent therefore, to 
pass the order dated 25-8-1975 withdraw- 
ing the sanction granted by it under the 
earlier order dated 6-5-1975. 


In all the Appeals: 
Mr. S. V. Gupte, 


Jayashree Wad, Advocates with him), for 
the Appellants; 


In C. A. No. 761/76:: 


M/s. M. P. E Urs and 


: B. R: G. K Achar, Advocates, ‘for Repon 


dents I' to 3. 


Consequently the ` 


(Para 5)- 


Senior Advocate 
(M/s. S. B. Wad, A. K. Ganguli and Mrs. .. 
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Tce ‘A. No. 761/78: . 

Mr. Narayan Nettar, Beis for... 

_Respondént 4, 
In C.A. No. 845/76 : 

<- Mr. A. K. Sen, Sr. “Adv. (M/s. M. P. 
Chandrakantraj Urs and Narayan Nettar, 
Advocates with him), for the Respondents. 
In C. A. Nos. 846-849/76: 

M/s. M. P. Chandrakantraj Urs and 
Narayan Nettar, Advocates, for the Res- 
pondents 1-3. 

In C. A. Nos. 850-854/76: 

> Mr. B. R. G. K. Achar, Advocate, for 
the Respondent 1. 

In C. A. Nos. 850-854/76 : 

M/s. M. P. Chandrakantaraj Urs and 
Narayan Netter, Advocates, for Respon- 
-dents 1-3. 

In C. A. Nos, 845-846/76: 

- Mr, Narayan Nettar, Adv., for Res- 
zonden 7. 

Judgment of the Court was delivered 
by: 

BHAGWATI, J.:— This group of ap- 


'--peals raises a common question of law 


affecting Senior Health Inspectors on de- 
putation with the Municipal Corporation 
of the City of Bangalore (hereinafter re- 
ferred to as the Corporation). The facts 
giving rise to the appeals are identical 
and- may be briefly stated as follows. 


2 The“ appellants are Senior 
Health Inspectors in the Karnataka State 
Civil Service. -It seems that.prior to 3rd 
March, 1971, when the City of Bangalore 
Municipal Corporation Services (Gene- 
_ ral) Cadre and Recruitment Regulations, 
1971 (hereinafter referred to as the Cadre 
and Recruitment Regulations) came into 
force, the practice of the Corporation was 
to` have one half of the cadre of Senior 
Health Inspectors manned by deputation 
of Senior Health Inspectors from the 
Karnataka State Civil Service and in ac- 
cordance. with this practice, the appel- 
-lants were taken on deputation by the 
Corporation from the Karnataka State 
Civil Service. While the appellants were 
working as Senior Health Inspectors on 
deputation, the Corporation passed a re- 
solution dated 30th December, 1974 ap- 
- “proving the report of the Commissioner 
that sixteen Senior Health Inspectors, in- 
cluding the appellants, who were work- 
- ing under the Corporation on deputation 
Should “be absorbed in the interest ‘of 
‘work. if they are willing on their own 


. pay and accept their seniority as juniors - 


to the Senior Health Inspectors of the 
Corporation”. It is the case of the ap- 
- pellants that on the same day, imme- 


C. M. Naidu “+ y. State of Karnataka (Bhagwati J. jo 
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diately after the passing of this Resolu- 
tion, they addressed a communication to 
` the Mayor -of the. Corporation intimating 
to him that they were willing to be ab-. 
sorbed as Seniot Health Inspectors under 
the Corporation on their own pay and 
with ranking below the Senior Health 
Inspectors of the Corporation. The factum 
of this communication was disputed by 
the Corporation as well as by the State 
Government, but in the view we are 
taking, it will not be necessary for us to. 
examine this question. To continue fur- 
ther with the narration of facts, the Cor- 
poration sent the Resolution dated 30th 
December, 1974 to the State Government 
for according its sanction and the State 
Government by an order dated 6th May, 
1975 accorded sanction "to the Corpora- 
tion’s resolution dated 30th December, 
1974 regarding the absorption of the 
Senior Health Inspectors” mentioned in 
the Resolution under Section 89 of the 
City of Bangalore Municipal Corporation 
Act, 1949 (hereinafter referred to as the 
Act). The term of the Corporation in the 
meantime came to an end and since fresh 
elections were not held to elect the mem- 
bers of the Corporation, an administrator 
was appointed by the Government to 
manage the affairs of the Corporation. 
The administrator requested the State 
Government to defer implementation of 
the proposal contained in the Resolution 
dated 30th December, 1974 since the per- 
manent officials of the Corporation were 
considerably disturbed by this proposal as 
it prejudicially affected their chances of 
promotion by reason of the absorption of 
sixteen deputationist Senior Health Ins- 
pectors from the Karnataka State Civil 
Service. The State Government on the 
basis of the communication addressed by 
the Administrator in this behalf passed 
another order dated 25th August, 1976 
withdrawing the sanction accorded under 
the earlier order dated 6th May, 1975. 
The appellants being prejudicially affect- 
ed by the withdrawal of the sanction pre~ 
ferred writ petitions in the High Court 
of Karnataka contending that as soon ag. 
the State Government gave its sanction 
on 6th May, 1975 to the Resolution of the 
Corporation dated 30th December, 1974, 
they were absorbed’ as permanent em- 
ployees of the Corporation . and they. 
ceased to be Government servants and 
the State Government thereafter had no 
authority to withdraw the sanction grant- 


ed by it under the earlier order dated 6th 


“May, 1975 and the subsequent order dated 


25th August 1975 was invalid and inopera- 
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-tive. These writ, petitions came up for 
+ hearing before a single Judge’ of the High 


Court who rejected them. by -a judgment .- 
dated 22nd September, 1975. .The appel-` 


lants thereupon preferred appeals under 
Section. 4 of the Karnataka High Court 
Act, 1961, but the appeals were unsuccess- 
ful and they were rejected by a Division 
Bench of the High Court by a judgment 
dated 28th May, 1976. Hence the pre- 
sent appeals by the appellants with spe- 
cial leave obtained from this Court: 

3. The principal question which 
arises for determination in these appeals 
is whether the appellants who are Senior 
Health Inspectors mentioned in the Re- 
solution of the Corporation dated 30th 
December, 1974 became permanent em- 
ployees of the Corporation and ceased to 
be Government servants as soon as the 
State Government: passed the order dated 
6th May, 1975 according its sanction to 
the Resolution of the Corporation. There 
can be no doubt that if the effect of the 
Government order dated 6th May, 1975 
was to snap’ the status of the appellants 
as Government servants and to absorb 
them as permanent employees .of the 
Corporation, the State Government could 
not -thereafter by its unilateral action re- 
_ verse the process and-annihilate the re- 
lationship of employer and employee be- 
tween the Corporation and the appellants 
and restore their status as Government 
servants. The main issue which, there- 
fore, falls for determination is as to what 
legal effect flowed from the Government 
_ order dated 6th May, 1975: did it have 
the effect of absorbing the appellants as 
permanent employees of the Corporation 
with simultaneous termination of their 
employment as Government servants? 
To answer this issue it is necessary to 
refer to a few relevant provisions of the 
Act and the Cadre and Recruitment Re- 
. gulations. 


A. The provisions in regard to the 
establishment of the Corporation are to 
be found in Sections 84 to 95 of the Act. 
Section 84 provides for appointment of a 
‘Health ‘Officer, an Engineer, a Revenue 


v Officer and other heads of departments 


‘under the Commissiorier while Section 85 
deals. with special superior appointments. 
We'are not concerned with either of these 
, two sections since Senior Health, Inspec- 

_ tors do not fall within. the categories of 
officers. dealt with-in ‘these two sections. 
. Séction 86, provides that ‘if’ a vacancy oc- 


curs in any office specified ‘in Sections 84. . 
and 85-or in ‘any office under the Corpo- 


ration ad maximum monthly salary of 


+ 
oe 
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which ~exceeds ~ „two . hundred-. and fifty Re. 


Coe 


rs, 9-4] 


.- rupees, . the. Corporation shall, -subject ‘to 
the” “éonfirmation of the Government, 


within two months . of the date of “occur-. 


rence of. the VAcancy, appoint a.- duly 
` qualified person to hold such office. The 
office of Senior Health Inspector is un- 
doubtedly an office the maximum mionth- 


ly salary of which exceeds two hundred _ 


and fifty rupees and, therefore, a vacancy 


in that office is liable to be filled by the *. 


Corporation, subject to confirmation by 
the Government, under this section. Sec- 


tions 87 and 88 are not material for our’ 


purpose and we need not pause to consider 
them. Section 89 says that, subject to 
the provisions of Sections 84, 85, 86 and 
88, appointments to the Corporation 
establishment shall be ‘made by the Cor4 
poration if the maximum monthly salary 
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of the office exceeds two hundred. and ’ 


fifty rupees. 
reading of Sections 86 and 89 that it is 
the Corporation which is entitled ‘to make 
appointment to the office of Senior Health 


Inspector and such appointment is subject | 


to confirmation by the Government. ` Then 
comes Section 90 which provides that. the 
. Commissioner shall from time to ‘time 
lay before the Standing Committee a 
Schedule setting forth the designations, 
and grades of officers and servants .who 


should in his opinion constitute the Cor- ` ` 
poration establishment and emboding’ his- 


It is clear on a conjoint: 


proposals in regard to salaries, fees‘and . 


allowances payable to them and the 
Standing Committee may either approve 
or amend such Schedule as it thinks fit 


and shall lay it before the Corporation 


and the Corporation shall then sanction 
stch Schedule with or without mddifica- 
tions and may also from time to time 


amend it at the instance of the Commis- - 


sioner and the Standing “Committee. 
There is a proviso to this section “which 
says that no new office shall’ be created 
without the sanction of the Government, 


if the maximum monthly salary-3exceeds‘ - 
two hundred and fifty rupees. This pro- 


viso, however, has no application, in the 
present case, since the Schedule sanction- 
ed by the Corporation set out the office 


of Senior Health Inspector and the’ ab- : 
sorption of the appellants as Senior Health : - 


Inspectors on the Corporation establish- ° 


ment did not involve the creation of- any. 
new office ‘which was not already enume- ` 


rated in the Schedule. Section 91° pro- 
. vides’ that no officer or servant shall’ be 


ment unless he has been. appointed uhdér 


Ss. "84, 85, 86 or 88 or unless his emolu- = 


‘entertained on the Corporation. ~establish-* : 
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ments- are included in the Schedule sanc- 
‘tioned under Section 90. But this sec- 
tion also does not stand in the way of 
the absorption of the appellants as Senior 
Health Inspectors on the Corporation 
establishment, since they are purported to 
be absorbed by the Corporation by its 
resolution dated 30th December, 1974 and 
the Government Order dated 6th May, 
1975 is tantamount to confirmation of such 
~ absorption and hence Section 86 is com- 
_ plied with and the office and emoluments 
ef Senior Health Inspector are also in- 
_cluded.in the Schedule sanctioned under 
Section 90. The other sections dealing 
with the establishment of the Corporation 
. are not material except Section 94 which 
confers power on the Standing Commit- 
tee to frame regulations in respect of the 
Corporation establishment in regard to 
various matters. It will, therefore, be 
seen that there is nothing in the Act 
which debarred absorption of the appel- 
-Jants as permanent employees of the Cor- 
- poration under the Corporation’s Resolu- 
tion dated 30th December, 1974 read with 
the Government Order dated 6th May, 
1975, 

5, But the argument of the State 
Government and the Corporation was, and 
this argument found favour with the 
Division Bench of the High Court, that 
until the Cadre and Recruitment Regula- 
tions were amended, it was not competent 
to the Corporation to absorb the appel- 
- lants as permanent Senior Health Inspec- 
tors on the establishment of the Corpo- 
ration and the Resolution of the Corpora- 
tion dated 30th December, 1974, though 
sanctioned by the Government by its order 
dated 6th May, 1975, was not effective to 
-~ bring about absorption of the appellants 
as permanent employees oi the Corpora- 
tion with simultaneous termination of 
their service as Government servants. 
This argument requires consideration of 
-some of the relevant provisions of the 
Cadre and. Recruitment Regulations, The 
Cadre and Recruitment Regulations were 
framed.under Sections 7, 84, 85, 88 and 94 
of the Act and they were sanctioned by 
the State Government under S. 94 (g) of 
. ‘the Act and they came into force with 
` effect from 3rd March, 1971 being the date 
zon which they were published in the Gov- 
érnment Gazette. Regulation 3 laid down 
the method of recruitment and minimum 
qualifications for recruitment to various 


posts enumerated in this Schedule. One 
of the posts enumerated in the Schedule 
was the post of Senior Health Inspector 
and it was provided in Column 2 of the 
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Schedule that the method of recruitment 
to. the post of Senior Health Inspector 
shall be: 
“50% by. promotion from the Cadre of 
Junior Health Inspectors of the Corpora- 
tion, f 
50% by deputation from the State 
Directorate of Health Services.” 
The Cadre and Recruitment Regulations 
thus recognised only two modes of rec- 
ruitment to the post of Senior Health Ins- 
pector, namely, promotion from the cadre 
ot Junior Health Inspectors and deputa- 
tion from the State Directorate of Health 
Services and one half of the cadre was to 
be drawn from each of these two sour- 
ces, No other mode of recruitment could 
be resorted to by the Corporation under 
the Cadre and Recruitment Regulations. 
It is difficult to see how in the face of 
this provision which has admittedly sta- 
tutory effect, the posts of Senior Health 
Inspector could be filled in by absorption 
of deputationist Senior Health Inspectors 
from the Karnataka State Civil Service. 
Senior Health Inspectors from the State 
Directorate of Health Services could only 
be on deputation to the extent of one 
half of the number of posts of Senior 
Health Inspectors on the Corporation 
establishment and they could not be ab- 
sorbed as permanent Senior Health Ins- 
pectors under the Corporation without 
violating the aforesaid statutory provi- 
sion, This statutory provision does not 
contemplate any Senior Health Inspec- 
tors on the establishment of the Corpora- 
tion who are drawn from the State Di- 
rectorate of Health Services otherwise 
than on deputation and to absorb Senior 
Health Inspectors from the State Directo- 
rate of Health Services as permanent 
employees of the Corporation (otherwise 
than on deputation), would be plainly 
contrary to its express mandate. It was, 
however, contended on behalf of the ap- 
pellants that when they were absorbed 
as permanent Senior Health Inspectors 
en the establishment of the Corporation, 
they were already in the cadre of Senior 
Health Inspectors under the Corporation, 
filling 50% of the posts and their absorp- 
tion as permanent Senior Health Inspec- 
tors did not constitute fresh entry into 
the cadre so as to require compliance 
with the Cadre and Recruitment Regula- 
tions. The position, according to the ap- 
pellants, was similar to that of an em- 
ployee who is initially officiating ‘in a post 
in a cadre and is subsequently confirmed 
in the post. This contention, we do not 
think, is well founded, It is only by way 
of deputation that Senior Health Inspec- 
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tors from the State Directorate of Health : 
Services can’ find place in the Cadre of zi 


Senior Health Inspectors on the establish- 
ment of the Corporation: Not only their 
entry but also their continuance in , the 


-|cadre of Senior Health Inspectors on the 


Corporation establishment depends on 
their being on deputation, There is no 
scope under the Cadre and Recruitment 
Regulations for their absorption as per- 
manent Senior Health Inspectors under 
the Corporation. In fact, it is impermis- 
sible to do so. The category of Senior 
Halth Inspectors, who are regular em- 
ployees of the Corporation, can be drawn 
only by promotion from Junior Health 
Inspectors and that too, to the extent of 
only one half the number of posts. It 
is, therefore, obvious that without amend- 
ment of the Cadre and Recruitment Re- 
gulations permitting appointment — and 
absorption is really nothing but appoint- 
ment — of Senior Health Inspectors 
drawn from the State Directorate of 
Health Services as permanent Senior 
Health Inspectors under the Corporation, 
the appellants could not be absorbed as 
permanent Senior Health Inspectors on 
the Corporation establishment, The con- 
clusion must irresistibly follow that the 
Resolution of the Corporation dated 30th 
December, 1974, read with the Govern- 
ment order dated 6th May, 1975, did not 
operate to put an end to the status 
of the appellants as Government servants 
and to create the relationship of master 
and servant between the Corporation and 
the appellants and in the circumstances, 
it was competent to the State Govern- 
ment to pass the Order dated 25th August, 
1975, withdrawing the sanction granted by 
it. under the earlier Order dated 6th May, 
1975. This view taken by us renders it 
unnecessary to consider whether the com- 
munication dated 30th December, 1974, 
was addressed by the appellants to the 
Mayor of the Corporation expressing 
their willingness to be absorbed as Senior 
Health Inspectors under the Corporation 
-on the terms set out in the Resolution 
dated 30th December, 1974, Even if any 
such communication was sent, it could 
have no legal effect because, as already 
pointed out by us, the appellants could 
not be absorbed as permanent Senior 
Health Inspectors under the Corporation, 
unless and until the Cadre and Recruit- 
ment Regulations were first amended so 
as to permit such absorption, 


6. The appeals are aad 
dismissed, but in the peculiar facts and 








a 


z circumstances of the. 
-order as to costs. 
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‘Appeals dismissed, 
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(A) Constitution of India, Article i 
15 (4) — . Socially and educationally. 


backward class — Reservation of ` 
seats in medical colleges for back- .- 
ward classes — Exclusion of candi-- - 


to families . whose 
Rs. 10,000/- or 
of Commission 


dates belonging 
annual income is 
above on the basis 


_Report is not violative of Article 15. 


In ascertaining social backward- 
ness of a class of citizens it may. not 
be irrelevant to consider the caste of 
the group of citizens, Caste . cannot 
however be made the sole or domin- 
ant test. Social backwardness is in 
the ultimate analysis the result of po- 
verty to a large extent. Social back- 
wardness which results from poverty 
is likely to be aggravated by consi- 
derations of their caste, This shows 
the relevance of both caste and po- 
verty in determining the backward- 
ness of citizens. Poverty by itself is 
not the determining factor of social 
backwardness, Poverty is relevant 
in the context of social backwardness. 

(Para 20) 

The problem of ‘determining who 
are socially and educationally back- 
ward classes is undoubtedly ` not, 
simple. Sociological and... economic 
considerations come into play- -in 
evolving proper criteria for its de- 
termination. This is the function of. 
the State. The Court’s jurisdiction is- 
to decide whether the tests applied .. 
are valid. If it appears that the: - 
tests applied are proper and valid 
the classification of socially and edu- 
cationally backward classes based. on 
the tests will have to be consistent 
with the requirements of Article - 15. 
(4). ATR 1964 SC 1823, Rel. on. 

(Para 21) 
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Mr, T: S, tie 
Tyer, Sr, Advocate, Mr. P. Kesava 
_ Pillai, Advocate with him, for Peti- 
Khader, 
Advocate General for the State of 
Kerala, (Mr. M. K. Mustapha and Mr. 
for 
`~ Respondents. 


- . + Judgment of the Court was de- 
livered by 


RAY, C. J.:— The first petitioner 
is the minor daughter of the second 
petitioner, . -The petitioners in this 
.- writ petition challenge the Govern- 
ment Order’ dated 2 May, 1966 on the 
ground that it offends Article-15 (4) 
of the Constitution. The petitioners 
also ask for an order directing the 
- respondents, viz., the State and the 
Principal of the Medical College at 
- Trivandrum to allot a seat to the 
first petitioner. 


2. The first petitioner applied 
for admission to the M.B.B.S5. 
Course for 1975-76 in one of the 
Medical Colleges at Trivandrum in 
the State of Kerala. Clause 9 sub- 
clause (vi) in the prospectus for ad- 
mission provided among other things 
that’ the applicant should produce cer- 
tificate of community and income 
(from all sources) in the prescribed 
form in the case of candidates þe- 
longing to the communities recognis- 
socially 

and educationally backward classes. 


f “Be The petitioner produced the 
certificate from- the Tahsildar, show- 
_ing that the total income of her 
family from all sources is Rs. 11,752/- 
for the year 1975-76 and that she is 
-an Ezhava, 


4, The minimum marks pres- 
cribed for admission for candidates 
belonging to Ezhava community ir 
. the, State is 363 in the optional sub- 


jects .of Physics, Chemistry and Bio- . 
petitioner obtained 372. 
that 


logy, -The 
marks, The petitioner ` 
the ‘list of candidates 

the Ezhava/Thiyya 


alleges 
belonging to 
community 


[Prs, 1-6] K. S. FE v. State of Kerala (Ray C. J.) 


ALR. 
` seats reserved to 
15 (4) of the 


selected for the’ 
them under Article 


8. -Constitution was published on 10, 
“October, 1975 and the first petitioner 


was not selected though candidates 
belonging to Ezhava community who 
had obtained less marks than the 
first petitioner had been selected. The 
petitioners further allege that the 
list shows that candidates Nos. 6 to 27 
obtained marks ranging between 371 
and 357, The Principal, Medical Col- 
lege sent a Memorandum to the first 
petitioner that, as the income ex- 
ceeds Rs, 10,000/- her case cannot be 
considered under reservation scheme. 


5. Clause 11 of the prospectus 
for 1975-76 for admission to 
M. B. B.S. Course in Medical Col- 
leges in the State is as follows:— 


“11, Selection for admission, re~ 
servation for S.Cs/S.Ts/Socially and 
educationally backward Class and re- 
servation on regional basis:— Selec- 
of candidates will be on the basis of 
merits as laid down in G. R. Rt. 1361/ 
70/ Health dated 18-6-1970 and D, O. 
Ms. M. O. No. 216/71/Health dated 
8-7-1971 and subject to the provisions 
contained in G. O. (P) _ 208/66/Edn. 
dated 2-5-1966 and subsequent orders 
of the Government regarding reserva- 
tion for Scheduled Castes and Sche~ 
duled Tribes and other socially and 
educationally backward class, reser- 
vation for Malabar and Travancore~ 
Cochin, area etc. The decision of the 
Government on matters concerning 
admission shall be final.” 


6. On 2 May, 1966 the State 
Government issued an order, inter 
alia, that only applicants who are 
members of families consisting of 
Ezhavas, whose aggregate annual in- 
come is below Rs, 6,000/- would be 
entitled to admission to the seats re-. 
served for students belonging to the_ 
socially and educationally backward 
class. It should be stated here that 
the said order of the State Govern- 
ment came to be issued on the consi~ 
deration of the report of the Corm- 
mission appointed by the State to en- 
quire into the social and educational 
conditions of the people and report 
as to what sections of the people in 
the State of Kerala should be treated 
as socially and educationally back~ 


- ward classes. 
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7... The Commission “assitined | 
office on 14 July, 1964 and submitted : 


its report on 31 December, 1965. The. 
Commission™ 


recommendation of the: 
was that only citizens who are mem- 
bers of families which have an ag- 
gregate income of less than Rupees 
4200/- per annum and which belong 
to the castes and communities men- 
tioned in Appendix VIII constitute 
socially and educationally backward 
classes for purposes of Article 15 (4). 


TA. When the Government 
passed the order on 2 May, 1966 the 
Government order stated inter alia 
as follows:— “After the Commission 
collected data for its report, the cost 
of living has risen further and the 
income tax exemption limit has been 
raised, Having regard to the cur- 
rent cost of maintenance of a student 


in a professional or technical institu-. 


tion, Government consider that the 
income limit of Rs. 4200/- suggested 


by the Commission should appro- 
priately be raised to Rs. 6000/- per 
annum, In the circumstances, the 


Government accepted the above re- 
commendation subject to the modifi- 
cation that only citizens who are 
members of families which have an 
aggregate income of less than Rupees 
6000/- ver annum and which belong 
to the castes and communities men- 
tioned in the annexure to this Gov- 


ernment Order will constitute social- - 


ly and educationally backward classes 
for purposes of Article 15 (4). 


8. The order of the Govern- 
ment dated 2 May, 1966 was challeng- 
ed in the Kerala High Court. The 
learned Single Judgs quashed the 
Government Order by decision dated 
24 February 1975 reported in AIR 
1975 Ker 131. The State filed an ap- 
peal, The validity of the Govern- 
-ment Order dated 2 May, 1966 was 
upheld by the Kerala High Court. 
The decision of the High Court dated 
14 July, 1975 reversing the judgment 
- of the learned single Judge is re- 
ported in 1975 Ker LT 851 = (AIR 
1976 Ker 54) State of Kerala v. 
‘Krishna Kumari. The High Court 
held that the Commission had mate- 
rial before it. It is not for the court 
to weigh the evidence, The question 
is whether’ the 


“ness, Poverty: or economic 
‘is a relevant. factor. Economic -back- . 
wardness contributes to social back- Ns 


approach made by. 
the Commission is correct. The High: 


, -and Scheduled Tribes. 
Court held that economic backward- 


- has emphasised in decisions that the - 


K. g Jayasree vV; “State. of Kerela (Ray c 3). “prs, 7- 19) S. é 2383 
‘ness plays ‘a part in social backward- 


backward- 
standards - 


_ ness and in: educational 


wardness, 


9. On 2 September, “1975: the 
State Government passed an order 
which inter alia states as follows:— 


“After the issuance of the Gov- 
ernment Order the cost of living has: . 
risen further and the income tax ex-' ` 
emption limit has been raised. ;Hav- 
ing regard to the current cost of; 
maintenance of a student in a: ) 
fessional or technical 


priately raised. In the circumstances, 
Government are pleased. to. enhance 
the income limit of Rs, -6000/- : pres- 
cribed to Rs. 10000/- per annum with 
cat from the academic year 1975... 


10. The petitioners contëndsd 
that there is no reason to exclude an. 
insignificant part of the community . 
on the basis of income alone. - The.’ 
petitioners emphasised that if. ‘the. 
socially’ and educationally _backward.° 
classes are set out in the ‘annexure, _ 
income cannot be the criterion of ad- < 
mission to determine the. benefit of 
Article 15 (4). Los i 


11. The contention of the 
State is that the Government Order 
dated 2 May, t966 is not in violation . 
of Article 15 (4) because the expres- ` 
sion “backward class” in Article 15 


(4) is not used as synonymous- ` with -> 


‘backward caste or backward ^ com- 
munity, The members of ° an 
entire caste or community may- 
in social, economic, and 
cational scale 
time be backward and may on -that 
account be treated as a 
class,- The reason is that they are 
treated as socially and educationally 


backward not because they are mem-. © 


bers of a caste or community but : 
because they form a class. 


12. Backward `. -classes oe 


. whose improvement special provisions 


are contemplated by Article: 15° (4) 


-are in the matter of their backward- 


ness comparable to Scheduled Castes | 
This Court 


if 


& pro -7 
institutioni, P 
Government consider that the income `. 
limit of Rs, 6000/- prescribed in the - 
Government Order should be appro-. - 


- edu-. p 
of values; at a given’ -- 


backward _. 


. mission for reservation of 
‘éducational institutions found on ap- 


2384 S.C, [Prs, 12-18] K. 5. Jayasree 


backwardness under. Article 15 (4) 
must be both. social and educational. 
In ascertaining-.social “.backwardness 
of a-class of citizens, the caste of a 
citizen cannot be the sole or domin- 
ant test. Just ar caste is not the sole 
or dominant test, similarly poverty is 
not the decisive and determining fac- 
tor of social backwardness. 


13. The Report of the Com- 
seats in 


plying. ‘the relevant test that the 
lower income group of the communi- 
_«ties named in Appendix VIII of the 


Report constitute the socially and 
.. educationally backward classes and 
.. they gre identified as those whose 


family income is below the specified. 
limit: The basis of the reservation 
is’ not income but social and educa- 
“tional .backwardness. 

.  14,°".:The okject of the reserva- 
> tion.under Article 15 (4) is to recog- 
-nise the- factual existence of socially 
and educationally backwerd classes in 
our country gna to make a sincere 
attempt to promote the welfare of 
the weaker sections of the commu- 
nity; 
` this principle. The concept of 
backwardness in Article 15 (4) is not 
intended to be relative in the sense 
that classes who are backward in re- 
lation to the most advanced classes 
of society should be included in it. 


15. The Commission found 
that the rich people in the backward 
communities even though they have 
not acquired any high level of edu- 
cation: are able to move in society 
today. without being discriminated so- 
cially. The. Commission further 
_ found that the benefit of the existing 
reservation of seats in educational 
institutions in.favour of the Ezhavas 
and other backward communities is 
today enjoyed by the rich people of 
. the. type mentioned above. Further, 
evidence before the Commission was 
that the wealthy sections do not at 
-present have any caste or communal 
disabilities worth mentioning and are 
‘not socially backward, The Com- 
mission found that the benefit of the 
present. system of reservation based 
solely-on caste or community is, to a 
considerable extent, being enjoyed by 
the wealthy sections to the prejudice 
of the poorer sections, wane Commis- 


Article 15 (4) gives effect to 


v. State of Kerala (Ray C. J) ALR. 


sion,. therefore, found that considera- 
tion of a means-cum-caste/community. 
test. should be adopted for the classi- 
fication so as to take in the poor and 
deserving sections and exclude the 
wealthier sections. 


16. The Commission examined 
occupational test and found that all 
the persons belonging to a particular 
caste or community may not now be 
following its traditional occupation, 
but most of the persons who pursue 
any of those occupations - belong to 
the caste or community whose tradi- 
tional occupation it is. The Commis- 
sion fottnd that in such cases very 
often persons following the tradi- 
tional occupation will be closely re- 
lated to persons who are pursuing 
occupations to which there is no so- 
cial stigma. In such cases, on ac- 
count of the near relationship of the 
persons following the traditional oc- 
cupation tc the other persons and 
their caste/communal associations, the 
stigma affects even the persons not 
following these traditional occupa- 
tions, The Commission found that it 
is only the lower income group which 
is affected by the stigma. The Com- 
mission found that changes occur at 
short intervals and therefore identifi- 
cation of persons occupation-wise be- 
comes more difficult in their case. 


17. The Commission referred 
to the habitational test. The Com- 
mission expressed the opinion. that 
there are no great social differences 
in the State merely “on account of 
places of residence. Complete and 
reliable tests on the subject were 
not available to the Commission to 
compare the people of the Malabar 
area to that of Travancore-Cochin 
area, The Commission, however, said 
that Malabar is educationally back- 
ward compared to Travancore-Cochin 
area. 


18. As regards educational 
backwardness of the classes of citi- 
zens, the Commission found that the 
State average of the students in the 


last of the High School classes can ` 


safely be taken as one of the ele- 


- ments of the composite test for as- 


certaining educational backwardness. 

The Commission treated as backward 

the communities which. have an ab- 

normal fall-out. In such cases. if 

their educational backwardness is 
as AN X ve 
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Held (1) that in the matter of ap- 
proval of bids the Addl. Chief Conserva- 
tor was acting in administrative manner 
and he was not performing any quasi- 
judicial function. The State Government 
could legally issue. direction to him or 
advise him in the matter of approval of 
bids for the auction sale of forest, as he 
was dealing with the State’s property on 
. behalf of the .State Government. The 
orders of Addl. Chief Conservator for 
holding re-auction was unjustified. In 
order to maintain the sanctity of the pub- 
lic auctions, it was not proper or desirable 
to consider the higher offers of P and 
others received subsequent to the close of 
auction. Under the circumstances, there 
was no illegality in his orders on 29-10- 
1975 accepting the bids of R and others 
and for cancellation of the re-auction, 

(Para 5) 

(2) That Rule 149-A of the Forest 
Manual merely nominated the authority 
empowered to enter into contract on be- 
half of the State Government, it did not 
lay down any fetter on the exercise of 
the power of the Chief Conservator or 
Additional Chief Conservator. Scope of 
R. 149-A explained. (Para 6) 


(3) that Note (2) to R. 149-A (4) em- 
. powered the Chief Conservator and the 
Conservators to sanction contracts, it did 
not expressly or even by implication con- 
tain any direction that the sanctioning 
authority shall not take into account any 
policy decision taken by the Government. 
It could not be said that the sanctioning 
„authority did not.exercise his own dis- 
cretion, 1969 All LJ 579 and AIR 1973 SC 
205, Distinguished. (Para 8) 


(4) that there was no concluded con- 
tract between P and others on one hand 
and State Government on the other as 
per requirement of Art. 299. Since no 
contract was executed between them, in 
view of the mandatory terms of Art, 299 
no implied contract could be spelled out 
between them. As such the 
Conservator did not commit breach of 
any contract in passing the order dated 
29-10-1975. AIR 1967 SC 203, Rel. on. 

(Para 9) 


(5) that since the Addl. Chief. Con-. 


servator had accepted the offer of P and 
others in ignorance of the fact:of - their 
disqualification. to make bid. at. the auc- 
tiom sale, he was therefore justified in 
revising his orders and in accepting the 
highest bid of R and others made at the 
auction sale held earlier. - - -(Para 10) 
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S, C. Khare and V. N . Khare, for 
Petitioner; A. D. Prabhakar, S. N. Doval 
and Standing Counsel, for Respondents. 


ORDER:— These are two petitions 
under Article 226 of the Constitution di- 
rected against the order of Additional 
Chief Conservator of Forest, Garhwal, 
Dehradun, approving the auction sale of 
forest in favour of those who had offered 
highest bid at the auction sale held on 
8th, 9th and 11th September, 1975. 


2. The Government forests of 
Tehri and Garhwal contain large number 
of timber trees. Forest department of 
State Government divides the forests in 
portions or lots, and puts the same to auc- 
tion sale. The lessees in whose favour 
settlement is finally made are permitted 
to cut and remove the timber, The auc- . 
tion sale is conducted by the Divisional 
Forest Officer in accordance with the 
rules published by the Forest Depart- 
ment regulating the conditions of auction 
sale. The conditions of sale are promul- 
gated each year by the Conservator of 
Forest, which are given wide publicity 
to enable the prospective bidders and 
contractors to know the same before par- 
in, the auction, Auction of 
forest lots falling in Tehri division and 
Uttar Kashi division were announced to 
be held in September, 1975, and for that 
purpose sale notice was circulated. con- 
taining conditions of sale for the year 
1975-76. Some of the forest contractors 
decided not to participate in the auction 
unless some of the sale conditions which 
according to them were too onerous were 
relaxed. They. made representation to 
the Additional Chief Conservator of Fo- 
rest, Garhwal, Tehri Circle for relaxing 
the conditions of auction sale, but he did 
not accept the. contractors’ representation. 

3. On 5th September, 1975, Tots of 
Chakrata division were auctioned but 


` since big contractors bycotted the auc- 


tion sale, the. au¢tion sale was postponed. ` 
On 8th September, 1975, lot No. 58 of 
Uttar Kashi division was put to auction 
at Narendra Nagar. Bhagat Ram Sharma 
offered the highest bid of Rs. 3,40,000/-. 
On 9th September, 1975, lots Nos. 4, 5, 
and 7 and 11- of Tehri division were put 


-to auction. - M/s. Bhalla Forest Company 
. made the highest bid: of Rs. 3,51,000.00, 
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1,79,100.00, 6,500.00 and -2,32,100.00 res- 
pectively for the said lots, Similarly M/s. 
Thapar and Company offered highest bid 
of Rs, 3,50,000.00 for the lots Nos. 63, to 
8&6 of Uttar Kashi division, Akhilesh 
Manglik another contractor offered high- 
est bid of Rs. 1,76,100.00 for the lot No. 
95. The Divisional Forest Officer, Uttar 
Kashi Forest Division who conducted the 
sale knocked down the bids in favour of 
the aforesaid highest bidders and forward- 
ed the papers to the Additional Chief 
Conservator of Forest, Tehri Garhwal di- 
vision for his sanction, 


4, On 8th October, 1975, while 
the matter was pending before: the Ad- 
ditional Chief Conservator, one B. S. 
Bisht, partner of M/s. B. S. Bisht . and 
Company, a timber contractor, sent a tele-. 
gram to the Additional Chief Conserva- 


tor of Forest offering higher bids for the 


sale of those lots which had been auc- 
tioned on 8th, 9th and 1ith. September, 
1975, with a prayer that his bid should 
be accepted or in the alternative the lots 
should be re-auctioned. A similar tele- 
gram wag sent by Bharat Bhushan Batra, 
one of the- partners of M/s, Uttara Khand 
Forest Company to the: Additional Chief 


Conservator of Forest for the re-auction of. 


lots of forest which had been auctioned 
on 8th, 9th and 11th September, 1975. 


The partners of M/s. Bisht and Com- 
pany and Uttarkhand Forest Company 
met the Additional Chief Conservator and 
held discussions, On 9th October, 1975, 
the Additional Chief Conservator of Fo- 
rest addressed two letters, one to M/s. 
Bisht and Company and the other to M/s. 
Uttarakhand Forest Company directing 
them to hand over fixed deposit receipts 
for a sum of Rs, 70,000.00 and Rupees 
3,10,760.00 respectively pledged to the 
Conservator of Forest, Tehri Circle with 
an undertaking that in case the. re-auction 
was held and no higher bids were offer- 
ed and adequate. money was not offered, 
the Forest Department would be free to 
confiscate the amount of money pledged 
with it under the fixed deposit receipts. 
Both the parties viz., M/s. Uttarakhand 
Forest Company and M/s, Bisht and Com- 
pany submitted the fixed deposit receipts 
along with their undertaking, 


Thereupon the Additional Chief Con- 
servator of Forest issued orders for the 


re-auction of those lots and fixed 10th and 


lith November, 1975, for the re-auction: 
Notices for the re-auction of the said lots 
were also published: But before the 
re-auction could take place the Additional’ 
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Chief Conservator of Forest issued tele- 
graphic orders to the Divisional Forest 
Officer, Uttar Kashi Division on 29-10- 
1975, informing him that the bids of those 
who had made the highest offers for the 
lots 58, 59, 103 to 106, 94 and 95 of Uttar 
Kasi Division and lots Nos, 4, 5, 7 and' 11 
of Tehri Forest Division were accepted: by 
him and the subsequent offers made by 
M/s, Uttarkhand Forest Company andi M/s. 
B. S, Bisht Company were not acceptable 
to the Administration. The two compa- 
nies lodged their protest with. the Addi- 
tional Chief Conservator and insisted. that 
re-auction be held, but their objections 
were ignored. Aggrieved the Uttarkhand 
Forest Company and M/s: B. S. Bisht 
Company have filed these two petitions 
challenging the order of the Additional 
Chief Conservator of Forest dated 29-10- 
1975, ` 


5. Learned counsel for the peti- 
tioners urged that once the Additional 
Chief Conservator of Forest had. accept- 
ed the petitioner’s offer and disapproved: 
the bid of the respondents. and fixed: date 
for re-auction, the State Government: had 
no jurisdiction to issue any direction. to 
the Additional Chief Conservator for-ac- 
cepting the respondents’ bids, It was fur- 
ther urged that the Additional Chief 
Conservator was the appropriate authority: 
to sanction the contract and his disere- 
tion could not be controlled by the State 
Government, While considering this: ques- 
tion it must be borne in mind that the 
trees which were the. subject-matter of 
the auction sale are the property of the 
State Government, No citizen has any 
right in those trees. It is open to the 
State Government to let out its property 
to any person in the manner it may, con- 
sider profitable and suitable subject to 
the statutory requirements, if any. 

The Additional Chief Conservator is 
a subordinate authority to the. State Gov- 
ernment, In administrative matters ‘it is 
always open to the State Government to 
issue directions for the guidance of. the 
subordinate authorities, In the matter of 
approval of bids the Additional Chief 
Conservator was acting in, administrative 
manner, he was not performing any 
quasi-judicial function, The State Gov- 
ernment could’ legally issue direction. to 
him or advise him in the-matter of appro- 
val of bids for the auction sale of farest, 
as he was dealing with the State’s: pro- 
perty on behalf of the State Government. 
Admittedly none of the two petitioners 
made any bid at the auction held on 8th, 
9th and: ilth September, 1975, even 
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though they had notice of the auction 
sale. The respondents accepted the onerous 
conditions placed by the Forest Depart- 
ment and made the highest bid at the 
auction sale. The Divisional Forest Officer 
whe conducted the sale had submitted 
papers to the Additional Chief Conserva- 
tor with the recommendation that their 
bids be approved. 


Normally the Additional Chief Con- 
servator of Forest would have approved 
the respondents bids -unless he was of 
the opinion that the bids offered by them 
were inadequate for the property which 
|was promised to be let out to them. The 
Additional Chief Conservator was, how- 
ever, persuaded by the’ petitioners to 
kold re-auction, and orders were issued 
for ‘the re-auction’ of the lots for which 
respondents had offered highest bids, This 
was unjustified, The respondents who 
had-made highest bids were not given any 
opportunity to raise their bids. The peti- 
tioners’ offer for raising the bid was ac- 
cepted by the Additional Chief Conserva- 
ter without affording any opportunity to 
the respondents, Moreover, if the pro- 
posal to re-auction the lots was carried 
out, prospective bidders could certainly 
have apprehension that there was no sanc- 
tity for any auction sale held by a pub- 


lic officer or authority as any person could | 


later on offer higher bid to undo the pro~ 
ceedings of the auction sale. 


If this method is allowed to prevail, 
citizens are bound to lose faith in the 
Government auction and doors for favou- 
ritism and corruption would be opened. 
This could of course be not conducive. to 
public interest, It -appears that this mat- 
ter was brought to the notice of the State 
Government, The Additional Chief Con- 
servator of Forest discussed this matter 
with the Government and after discus- 
sion it was realised that the sanctity of 
the widely publicised public auctions 
Should be preserved and therefore it was 
not proper or desirable to consider the 
higher offerg received subsequent to the 
close of auction.’ This was a policy deci- 
sion which was taken at the discussion 
held by the Additiona] Chief Conservator 
with the State Government and in order 
to implement that policy he issued orders 
for the acceptance of the respondents’ bids 
and for cancellation of the re-auction. 

HI find no illegality .in the order of the 
[Additional Chief Conservator of Forest. 


6. ‘Learned counsel - urged that 
Rule 149-A- of the. Forest Manual: confers 
statutory power on the Chief Conservator 
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of Forest to sanction the bids and of- 
fers and to execute contracts in relation 
to forest sale on behalf of the State Gov- 
ernment, The State Government. has no 
power or jurisdiction to issue any direc- 
tion or to override the discretion of the 
Chief Conservator of Forest and the Ad- 
ditional Chief Conservator of Forest. 
Since the impugned order was passed by 
the Additional Chief Conservator under 
the direction of the State Government, 
the order is rendered illegal. I do no! 
find any merit in the contention, In the 
first place Rule 149-A does not lay down 
any procedure regulating the powers of 
Chief Conservator in conducting auction 
sale or accepting bids made at the auc- 
tion sale, Rule 149-A merely designates 
authorities empowered by the State Gov- 
ernment to execute contracts and assu- 
rances of property on behalf of the State! 
Government. 


This declaration was made by the 
State Government in exercise of its 
powers under sub-section (3) of Section 
175 of Government of India Act, 1935, 
which is referable to Article 299 of the 
Constitution, Under Section 175 of the 
Government of India Act as well as Arti- 
cle 299 of the Constitution, a binding 
contract: against the State Government 
cannot arise’ unless three conditions are 
Satisfied viz., that the contract must be} 
expressed to be made by the Governor, 
secondly, it must be executed in writing 
and thirdly the execution should be made 
by such person as the Governor might 
authorise. Rule 149-A was framed to 
fulfil the third condition viz., to prescribe 
the person authorised to enter into or ex- 
ecute contracts on behalf of the State 
Government, Rule 149-A merely nomi-- 
nates the authority empowered to enter 
into contract on behalf of the State Gov- 
ernment; it does not lay down any fetter 
on the exercise of the power of the Chief 
Conservator or Additional Chief Conserva- 
tor. j ‘ 


T. Learned counsel referred to 
note (3) to clause 4 of Rule 149-A which 
was added to the rule by Government 
order dated December 2, 1949. The note 
lays down that the power to execute the 
contract and assurances includes the 
Power. of sanctioning them also, It was 
urged that the note conferred statutory 
power on the Chief Conservator and Ad- 


_ ditiona]. Chief Conservator to sanction the 


contracts, therefore, the State Government 
hag no jurisdiction to override the discre- 
tion of the sanctioning authority. No 
copy of the Government order was placed 
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before the Court and in the absence of 
the copy. of the Government order it is 
difficult to ascertain the nature of the 
order and the source of power in exercise 
of which the directions may have been 
issued. If the order was not issued in 
exercise of the powers under Section 175 
(3) of the Government of India Act, Note 
(2) has no statutory force and in that 
event contravention of Note (2) cannot be 
a valid ground to challenge the impugned 
order. 


Reliance was placed on Ram Sanehi 
Singh v. Divisiona] Forest Officer, Kheri. 
1969 Ali LJ 579 and Divisional 
Officer, South Kheri v, Ram Sanehi Singh, 
AIR 1973 SC 205 to support.the conten- 
tion that Rule 149 has statutory force. It 
is true that in the case of Ram Sanehi, 
a Division Bench of this Court as’ well 
as the Supreme Court proceeded on the 
assumption that the Divisional Forest Of- 
ficer, who had passed the order cancelling 
the lease was exercising statutory powers. 
It is noteworthy that in that case no 
question relating to the statutory nature 
of Note (2) to Clause (4) of R, 149-A was 
raised or decided either by this Court or 
by the Supreme Court. Ram _ Sanehi's 
case therefore is no authority for the pro- 
Position that Note (2) to clause 4 of Roe 
14898-A has statutory force. 


8. Since the Supreme -Court in 
Ram Sanehi’s case (AIR 1973 SC 205) pro- 
ceeded on the assumption that the Di- 
visional Forest Officer was exercising sta- 
tutory powers, I would examine the peti- 
tioner’s contention on the assumption that 
the said Note is statutory in nature. 
Clause (4) to Rule 149-A, empowers the 
Chief Conservator and Conservators t9 
execute contracts and other instruments 
on behalf of the State Government in 
matters connected with the administra- 
tion and working of the forest and the 
business of the forest department gene- 
rally, Note (2) further empowers the 
Chief Conservator and the Conservators 
to sanction contracts; it does not express- 
ly or even by implication contain any 
direction that the sanctioning authority 
shall not take into account any policy de- 
cision taken by the Government. 


- Admittedly the sanctioning autho- 
rity exercises administrative function to 
sanction contracts on behalf of the State 
Government, it is well settled that the 
State Government can issue direction for 
the guidance of its officers in administra- 
tive matters. The State Government has 
undoubtedly powers to guide the officers 
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specially so in matters relating to dispo- 
sal of Government property. Delegation 
of authority on the Chief Conservator to 
sanction contracts on behalf of the State 
Government does not take away power oll. 
the State Government to lay down policy 
for the guidance of the officers who are 
empowered to let out Govern- 
ment property or’ to enter into con- 
racts with citizens, It is always permis- 
sible to the State Government to lay down 
policy for the guidance of authorities act- 
ing on its behalf, Unless there are some 
statutory restrictions it is permissible for 
the. State to lay down guiding principles 
generally or specially for the exercise of 
delegated powers. 


No rule or law has been brought to 
my notice which places any fetter on the . 
powers of the State Government, In the 
instant case the State Government did 
not override the decision of the Addi- 
tional Chief Conservator; on the other 
hand, it discussed the matter with the Ad- 
ditional Chief Conservator and explained 
its policy that in order to maintain the 
sanctity of auction sale it would not -be 
proper to accept higher bids from the 
petitioners which were made later on be- 
hind the back of those parties who had 
made highest bids at the open auction 
sale. The additional Chief Conservator 


` has. stated on oath that after the discus- 


sion with the State Government, he was 
satisfied that it was not proper to disap- 
prove the respondents’ bids and to hold 
re-auction at the instance of the peti- 
tioners; therefore he issued the impugned 
order. In view of this statement it is dif- 
ficult to accept the contention that the 
sanctioning authority did not exercise his 
own discretion, 


9. Learned counsel then urged 
that since the Additional ‘Chief Conserva- 
tor had accepted the petitioners’ offer and 
since they deposited huge amounts by way 
of fixed deposit receipts pledging the 
same in favour of the Addl, Chief Conser- 
vator, there existed a concluded contract 
between the petitioners and the State 
Government, therefore the Additional 
Chief Conservator of Forest was not en- 
titled to act against that contract. I do 
not find any merit in the contention. 
There was no concluded contract between 
the petitioners and the State Government 
in accordance with the requirement `of 
Article -299 of the Constitution, Admit- 
tedly no contract was executed between 
the petitioners and the Additional Chie? 
Conservator of Forest fulfilling the three 
requirements of a valid contract between 
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the. Government and another person as 
required by Article 299 of the Constitu- 
tion. 


The petitioner made offer to make 
the opening bids for a fixed amount of 
money if the Additional Chief Conserva- 
tor disapproved the respondents’. bids and 
put the forest lots for re-auction. On the 
direction of the Additional Chief Conser- 
yator, the petitioners pledged fixed depo- 
sit receipts in favour of the Additional 
Chief Conservator with an undertaking 
that if they fail] to make the opening bid 
for the amounts specified by them in 
their pledge, it would be open to the 
Chief Conservator to confiscate the 
amount under the fixed deposit receipts. 
On these facts no contract as contemplat- 
ed by Article 299 (1) of the Constitution 
came into existence, 


The contract, if any, was not execut- 
ed at all in the manner provided in Arti- 
cle 299 (1) of the Constitution, The argu- 
ment that an implied contract may be 
inferred on the facts and circumstances 
of the case is misconceived. In K. F. 
Chowdhry v. State of Madhya Pradesh, 
AIR 1967 SC 203, the Supreme Court laid 
down that in the absence of the execu- 
tion of a contract between the bidder at 
the auction sale of forest and the Gov- 
ernment there could exist no contract be- 
tween him and the Government. The 
Supreme Court held that in view of the 
mandatory terms of Article 299 (1) no 
implied contract ‘could be spelled out be- 
tween the Government and the forest 
contractor at the stage of bidding because 
Article 299 in effect rules out all implied 
contracts between Government and other 
persons. 


Applying the principles laid down in 
K. P. Chowdhry’s case, if the re-auction 
was held and the petitioners failed to keep 
up their promise to make the opening bid 
for the specified- amount promised by 
them, in that event it would have been 
difficult for the Additiona] Chief Conser- 
vator to confiscate the money deposited 
by the petitioners as in that event the 
petitioners could get away by saying that 
no contract as required by Article 299 had 
been concluded, as such the Additional 
Chief Conservator of Forest was not en- 
titled to confiscate or recover the money 
from them and for that they could -draw 
support from the principles laid down in 
K. P. Chowdhry’s case. I am, therefore, 
of the opinion that no valid contract was 
executed between the petitioners and the 
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State Government in accordance with 
Article 299 of the Constitution and the 
Additional Chief Conservator of Forest did 
not commit breach of any contract, 


10. But even on the assumption 
that the Additional Chief Conservator of 
Forest had entered into contract with the 
petitioners to hold re-auction, they are 
not entitled to any relief. It is well set- 
tled that any contract entered into be- 
tween the parties by concealment of re- 
levant facts or misrepresentation is not 
a valid contract in the eye of law. One 
of the conditions of sale for the year 
1975-76 as publicised earlier, contained an 
express provision that no person who may 
be in arrears of forest dues will be en- 
titled to participate in the auction sale. 
The highest bid if any of such a person 
could not be accepted. Sri B, N. Chatur- 
vedi, Additional Chief Conservator, has 
sworn an affidavit to the effect that the 
petitioners were defaulters as they were 
in arrears of the Government dues and 
against both the petitioners dues of the 
forest department were outstanding. This 
fact was not in the knowledge of Sri 
Chaturvedi at the time he accepted the 
petitioners offer and issued direction for 
re-auction, He came to know of this fact 
later on during the discussion held at the 
Government leve] and thereupon he re- 
alised that the petitioners were not even 
competent to make bid in accordance with 
condition No, 3 (kha) of the conditions ‘of 
sale of Tehri Circle for the year 1975-76. 
In view of these facts it is clear that the 
Additional -Chief Conservator had accept- 
ed the petitioners’ offer in ignorance of 
the petitioners disqualification to make 
bid at the auction sale. He was therefore 
justified in revising his orders and in ac- 
cepting the highest bid of the respondents 
made at the auction sale held earlier, 


11. In view of the above discus- 
sion I find no illegality in the impugned 
orders, The petitioners are not entitled 
to any relief. In the result the petitions 
fail and are accordingly dismissed with 
costs. 


Petitions dismissed, 
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First Appeal Nos. 59 of 1967 and 154 
and 177 of 1971, D/- 4-5-1976; 

(A) Court-fees Act (1870), Section 7 
(iv) (b) (U. P.) — Scope — Appeal against 
Final decree — Suit for accounts — 
Court-fee payable, AIR 1949 All 382 (FB), 
Overruled, 

Court-fees on the memorandum oi 
appeal against the final decree in a suit 
for accounts is tọ be paid under Section 
7 (iv) (b) and the appellant has to value 
the relief, which he seeks in the appeal, at 
the amount by which he seeks variation 
of the final decree, AIR 1949 All 382 (FB), 
Overruled; ATR 1929 PC 147 and AIR 1938 
Mad 435 (FB) and AIR 1929 Cal 815 and 
AIR 1941 Bom 242 and AIR 1956 J and K 
85 and AIR 1957 Andh Pra 6 and AIR 
1958 SC 245, Dist. (Para 17-A) 


(B) Court Fees Act (1870), Section 7 
(iv) (b) and Proviso (U. P.) — Word “Ap- 
peal” — It embraces appeal against preli- 
minary decree ag well as final decree. 


The word appeal embraces both an 
appeal against a preliminary decree and 
an appeal against a final decree. There 
appears no reason whatever for confining 
the word “appeal” in the main part of 
sub-section to appeals against preliminary 
decrees. It thus appears that sub-section 
(iv) (b) governs appeals against final dec- 
rees also for computation of Court-fees 
payable thereon.. (Para 8) 

The proviso does not say anything as 
to how the amount, at which the relief 
sought in an appeal against a final decree. 


is to be’ valued. The proviso does not . 


apply to such appeals, Therefore, in an 
appeal against a final decree, the Court- 
fee is payable according to the amount at 
which the relief sought is valued by the 
appellant in the memorandum of appeal 
as provided in the main part of the sub- 
section. 7 ` (Para 9) 


- (C) Court Fees Act (1870), Sections 7 
(1) and 7 (iv) (b) (U. P.) — Appeal against 
final decree — Suit for accounts — Court- 
fees — Section 7 .(iv). (b). and not Section 
7 (1), applies. AIR 1970 All 197 (FB), 
Overruled. (Para 14) 
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` G. C. MATHUR, J.:— The following 
question has been referred for opinión tò 
this Bench: 


“Whether the court-fee on the me- 
morandum of appeal against the final dec- 
ree in a suit for accounting is to be paid 
under Section 7 (iv) (b) or under Section 
7 (i) of the U. P, Court-fees Act?” -. 

R The question has been referred 
at the instance of a Division Bench which 
was of the opinion that there was con- 
flict between the decision of a Full Bench 
of three Judges of this Court in Ghalib 
Rasool v. Mangu Lal, AIR 1949 All 382 
(FB) and the decision of a Full Bench of 
five Judges of this Court in Asharfi Lal 
v. Firm Thakur Prasad Kishori Lal, ATR 
1970 All-197 (FB). . - 


3. Section 7 (iv) (b} of the Court 


"Fees Act as amended , in Uttar Pradesh 


reads thus:— o. i an E 
. “The amount of fee payable. under 
this Act in the suits next hereinafter 
mentioned shall be computed ag follows: 

(iv) In suits— 

(8) 5 savedescvectuawsduitas cosdsetecsaes 

(b) for accounts; : . 
according to the amount at which the re- 
lief sought is valued in the plaint or me- 


ssesso — ossuso geet  ononop opoooe, esesere 


Provided also that in suits falling 
under clause (b), such amount shall be 
the approximate. sum due to the plaintiff 
and the said sum shall form the basis for 
calculating (or determining) the valuation 
of an appeal from a preliminay decree 
passed in the suit.” : f 

4. There is no dispute that on the 
memorandum of plaint in a suit for ac- 
counts, the plaintiff can value the suit for 
purposes of payment of court-fees on the 
approximate sum due to him. There is 
also no dispute that in an appeal against 


1976 


the preliminary décree directing accounts 
to be taken, the appellant can value the 
appeal] for purposes of payment of court- 
fee on the basis-of the valuation given 
by the plaintiff in the plaint. The dispute 
is regarding the valuation to be given in 
an appeal against the final decree passed 
in a suit for accounts. 

5.- In a preliminary decree direct- 
ing the taking of accounts, the court 
either appoints .a Commissioner -to take 
the accounts or directs the production of 
the necessary documents before itself, 
After taking accounts, the Commissioner 
or the Court ascertains the amount due 
to the plaintiff from the defendant or. due 
to the defendant from the plaintiff, If the 
accounts have been taken by a Commis- 
sioner, the parties are entitled to file ob- 
jections to his report and after’ consider- 
ing the objections, the court ascertains 
the amount due to one party or the other. 
hereafter the court passes a final decreè 
for the amount so ascertained in favour 
of the party who is found entitled to the 
amount, At this stage, Section 11 of the 
Court Fees Act comes into operation, This 
section makes provisions for the recovery 
of ad valorem court-fees on the amount 
decreed in excess of the amount claimed 
in the plaint, By virtue of Section 11, 
the plaintiff has to pay ad valorem court- 
fees on the entire amount decreed in the 
suit after making allowance for the 
amount of court-fees already paid on the 
plaint. When an appeal is preferred 
against such a final decree, what is the 
valuation which the appellant is required 
to put on the appeal for purposes of pay- 
ment of court-fees? That is the ques- 
tion we are really required to ans- 
wer, 
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6. In Ghalib Rasool v, Mangu Lal, 
(AIR 1949 All 382). (FB), the plaintiff had 
filed a suit for accounts and had valued 
the suit at a sum of Rs, 130/~. A preli- 
minary decree was passed and a Commis- 
sioner was appointed to examine the ac- 
counts. The Commissioner gave a report 
that a sum of Rs, 12,224/5/9 was due from- 
the plaintiffs to the  défendants. The 
plaintiffs filed objections to the report and 
the trial court held that nothing was due 
to either party from the other. It accord- 
ingly passed a‘final decree dismissing the 
suit, Against-this final decree, the -defen- 
dants filed an appeal praying that the 
decree of the trial court be set aside and 
that a correct decree in view:of the re- 
port of the Commissioner be passed: They 
valued the appeal at Rs. 130/-, the amount: 
at which the plaintiff had valued the suit, 


to 


-(FB) (Mathur J.) 
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On an objection by the plaintiffs, the 'ap- 
pellate Court held that the defendants 
were liable to pay Court-fee on the sum of 
Rs, 12;224/5/9, The Full Bench set aside 
the order of the District Judge and held 
that Sec. 7 (iv) (b) of the Act permitted an 
appellant in an appeal from a final decree 
in a suit for accounts to put his own valu- 
ation upon the relief sought for in the 
appeal and .to pay court-fee accordingly. 


7.- In Asharfi Lal’s case, (AIR 
1970 All 197) (FB) the plaintiff brought a 
suit for accounting and in the plaint 
valued the suit at Rs. 300/-. On account- 
ing it was found that a sum of Rupees 
11,825.50 was due to the plaintiff from the 
defendant and a final decree for this 
amount was passed. The defendant pre- 
ferred an appeal before the District Judge 
and he valued the appeal at Rs, 300/- and 
paid court-fees on that . amount, On an 
objection raised by the plaintiff, the Dist- 
rict Judge held that the correct valuation 
of the appeal was Rə. 11,825.50 and ad 
valorem. court-fee. was payable on this 
amount by the appellant, The defendant 
preferred an appeal to this court, It was 
argued for the defendant-appellant be- 
fore the Full Bench that a suit for ac- 
counts always remained a suit for ac- 
counts even though a money decree is 
passed after accounting has been done. 
The Full Bench rejected this contention, 
upheld the order of the District Judge 
and observed: 


“Properly analysed a suit for ac- 
counts is nothing but a suit for recovery 
of money but only after the. amount has 
been determined, Consequently’ we find 
no justification for the submission that a 
suit for accounts would always remain a 
suit for accounts even though the purpose 
for which accounting is held, ie., to ob- 
tain a decree for the recovery of a speci- 
fic amount of money, has been achieved 
and the sum recoverable specified. 


We have seen the decree passed. in 
this case. It is clearly one for recovery 
of the sum of Rs. 11,825.50. As pointed 
out earlier, the rendition or the taking of 
accounts is only incidental or ancillary 
and for the sole purpose of determining 
the exact amount due to the aggrieved 
party.” 

The Full Bench accordingly upheld the- 
view of the District Judge that the cor- 
rect valuation of the appeal was Rupees 
11,825.50 P. and that ad valorem court- 
fee was payable on this amount by the 
defendant-appellant, The decisions of 
the two Full Benches do appear to be 
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contradictory to each other. The real 
question, which we have to determine, is 
as to what is the valuation which the 
appellant is required to put, for purposes 
of payment of court-fees, on an appeal 
against a final decree in a suit for ac- 
counts, Though the question referred and 
framed by the Division Bench is in a 
slightly different form, we are informed 
by R. B. Misra, J., who was one of the 
referring Judges and who is a member of 
this Bench, that the opinion of this Full 
Bench was sought on the question relat- 
ing to the valuation of the relief for pay- 
ment of court-fees in an appeal against 
the final decree in a suit for accounts. 


8. The first question, which needs 
to be. considered, is whether sub-section 
(iv) (b) of Section 7 covers an appeal 
against a final decree in a suit for ac- 
counts and whether such an appeal is 
governed by some other provision of the 
Act. The main part of the sub-section 
says that the amount of fee payable in 
suits for accounts shal] be computed ac- 
cording to the amount at which the re- 
lief sought is. valued in a plaint or memo- 
randum of appeal. Section 2 (iv) defines 
‘suit’ to include a first or second appeal 
from a decree in a suit and also a Letters 
Patent appeal, The word ‘suit’ in the 
main part of the sub-clause, therefore, in- 
cludes an appeal. This also appears from 
the language of the sub-section, The sub- 
section thus provides for the computation 
of court-fee in suits for accounts as well 
as in-appeals arising out of such suits. 
` The question is whether, so far as ap- 
peals are concerned, the sub-section is 
confined to appeals against preliminary 
decrees and does not cover appeals against 
final decrees. The proviso to this sub- 
section lays down the basis for calculating 
the valuation of an appeal from a. preli- 
minary decree. If.the Legislature intend- 
ed to confine the main part of the sub- 
clause to appeals against preliminary dec- 
rees, it would have used the words “an 
appeal against a preliminary decree”, as 
it has used in the proviso, and not mere- 
ly the word “appeal”. The word ‘appeal’ 
emrbaces both an appeal against a preli- 
minary decree and an appeal against a 
final decree, There appears no 


appeals -against preliminary. decrees, It 
thus appears that sub-section (iv). (b) gov- 
_ ferns appeals against final decrees also for 
-|computation of court-fees payable there- 
on, are: wie 


.reason .. 
whatever for confining the word ‘appeal’ -. 
in the main part of the sub-section to` 
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9. The next question then is: What 
is the provision that the sub-section 
makes for the valuation of appeals against 
final decrees for purposes of payment of 
court-fees ? The main part of the sub-sec- 
tion lays down that court-fees in-suits for 
accounts shall be computed as follows: 

(i) On plaints — according to the 
amount at which the relief sought is 
valued in the plaint; 


(ii) in an appeal against a preliminary 
decree—according to the amount at which 
the relief sought is valued in the memo- 
randum of appeal against the preliminary 
decree; and 


(iii) in an appeal against the final dec- 
ree—according to the amount at which the 
relief sought is valued in the memoran- 
dum of appeal.” , 
The proviso to the sub-section lays down 
how the valuation in the first two cases 
will be made. In the case of plaints, it 
provides that the. amount, at which the 


‘relief.sought is valued, shall be the ap- 


proximate sum due to the plaintiff and, 
in the case of an appeal against a preli- 
minary decree, it provides that the amount 
at which the relief sought is valued 
in the memordum of appeal, shall be cal- 
culated on the basis.of the approximate 
sum due to the plaintiff, the proviso does 
not say anything as to how the amount, 
at which the relief sought in an appeal 
against a final decree, is to be valued. 
The proviso does not apply to such ap- 
peals, Therefore, in an. | appeal 
against a final decree, the court-fee is 
payable according to the amount at which 
the relief sought is valued by the appel- 
lant in the memorandum of appeal as 
provided in the main part of the sub-sec- 
tion. 

10. -A final decree in a suit for ac- 
counts is a decree for recovery of an as- 
certaineqd sum of money. On the decre- 
tal amount the plaintiff pays ad valorem 
court-fee. : When a defendant prefers an 
appeal against such a decree, he seeks to 
get rid of either the whole of it or a part 
thereof. In any case, he seeks relief in 
respect of a particular amount of money 
by which he seeks..the variation of the 
decree. The value of the relief is’ the 
amount by. which the decree is sought to 
be varied: When a plaintiff-prefers an 
appeal against the final decree, he seeks a 
variation of the decree by. an increase of 
the decretal amount by-a particular sum 


“of money: Again, the value of the relief 


is the amount by which the decree is 
sought to be varied. How ‘can it be said 
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that, for purposes of payment of court- 
fee, the defendant-appellant or the plain- 
tiff-appellant can value the relief at some 
arbitrary amount other than the real 
value of the relief, ie. the amount by 
which the decree is sought to be varied. 
When sub-section: (iv) (b) talks. of valu- 
ing the relief sought in the appeal, it con- 
templates valuing it according to the real 
value of the relief and not according to 
any arbitrary value. 


11. It is important to note that the 
sub-section requires the appellant to value 
the relief which he seeks and it is on this 
amount, at which he values the relief, 
that the court-fee is payable, The valu- 
ation of the appeal hag been deliberately 
linked up with the relief sought in the 
appeal against the final decree. If the 
relief sought is in respect of a parti- 
cular sum of money, can the appellant 
say that he will value this relief at a 
smaller amount? We think he cannot. 
Suppose a defendant files an appeal 
against a final decree and seeks the re- 
lief of reduction of the decretal amount 
by Rs, 50,000/-. The relief sought‘ being 
for a sum of Rs. 50,000/-, the appellant 
surely cannot say that he will value this 
relief at Rs. 5,000/- or at any other arbi- 
‘trary figure he likes, If the relief sought 
is for a sum of Rs. 50,000/-, he must value 
his relief at this amount. Of course, it is 
open to the appellant to challenge the 
final decree either in whole or in part 
and to claim relief in respect of any 
amount he thinks fit. But when he has 
decided to challenge the decree in respect 
‘of a particular sum of money, in respect 
of which he seeks relief in-the appeal, 
he has to value the relief at that amount. 
Thus, if the appellant seeks to get rid of 
the entire decretal amount, he seeks re- 
lief in respect of the entire 
amount and has to value his relief at this 
amount; but, if he wants to get rid of a 
part of the decree, he seeks relief in res- 
pect of this part and must value his relief 
at the amount by which he seeks to vary 
the decretal amount, Likewise, where 
the plaintiff-appellant seeks to have the 
decretal amount increased by a particu- 
lar amount, he seeks relief in respect of 
that amount and has to value his relief at 
that amount.’ The relief. sought has to be 
valued at.the amount in respect of which 
the appellaut seeks the relief. The valu- 
ation of the relief cannot be, arbitrary. It 
must be related to the relief sought. The 
valuation depends on the relief -claimed 
and, since it is for the appellant to decide 
how much-or what relief he will claim in 


decretal: 
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the appeal, it is left to him to value the 
appeal according to that relief. It was 
not intended to. permit the appellant to 
give any arbitrary valuation having no 
telation to the relief sought. The relief 
sought has to be valued according to the 
amount in respect of which the relief is 
sought. 


12. In Ghalib Rasool v. Mangu 
Lal, (AIR 1949 All 382) (FB) (supra), the 
Full Bench held that the sub-section per- 
mits an appellant in an appeal from a final 
decree in a suit for accounts to put his 
own valuation upon the relief sought in 
the appeal and to pay court-fee accord- 
ingly, Even thcugh the defendant-appel- 
lant, in that case, prayed for a decree for 
Rs, 12,224/5/9 in terms of the report of 
the commissioner, the Full Bench held 
that the valuation of the appeal at Rupees 
130/- was justified under the sub-section. 
For the reasons given above, with respect, 
we are unable to agree with the view of 
the Full Bench. 


13. The Full Bench has relied upon 
the decision of the Privy Council] in 
Faizullah v. Mauladad, AIR 1929 PC 147 
= (56 Ind App 232), In this case, the 
plaintiffs filed a suit for accounts, valuing 
their suit at Rs. 3,030/-- After the preli- 
minary decree had become final, a final 
decree was passed in favour of the defen- 
dant for Rs, 19,991/-. The plaintiffs filed 
an appeal in the court of the Judicial 
Commissioner, The memorandum of ap- 
peal stated: 


“Claim in appeal — For reversal of 
the decree against the appellants and for 
granting a decree in their favour for. such 
of that amount as may be found due. 
Value for purposes of Court-fee of Ap- 
peal, Rs. 19.991/-.” 

Court-fee of Rs. 975/- was paid on this 
valuation, On this the office . reported 
that the court-fee paid was correct, The 
Judicial Commissioner allowed the ap- 
peal; set aside the decree and remanded 
the case for taking accounts afresh, He, 
however, directed that no decree shall be 
passed in-favour of the plaintiffs even if 
any amount was found due to them as 
they had not paid court-fee on the second 
relief -prayed for in the appeal.. Against 
this direction, the plaintiffs appealed to 
the Privy. Council. Before the ‘Privy 
Council the appellants’ urged that the 
court-fee paid was sufficient under -the 
provisions to entitle the plaintiffs to the 
full relief they sought. ‘The respondent 
contended that there was no valuation of - 
the second relief and so the memorandum 
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in respect of the second relief was a nul- 
lity. The Privy Council allowed the ap- 
peal, holding that the valuation made and 
court-fee paid covered both the reliefs 
and observed: 

“Their Lordships are clearly of the 
opinion that the memorandum of appeal 
in the present case did state in terms of 
the Act the amount at which the relief 
was sought. This determines the appeal.” 
These observations have been held to lay 
down that the plaintiffs were entitled to 


value the appeal at any figure they liked.. 


These observations were made by the 
Privy Council in view of the language of 
Section 7 (iv) (f) of the Central Act which 
differs vitally from that of Section 7 (iv) 


(b) of the U. P. Act. Section 7 (iv) (f). 


reads thus:— 


“The amount of fee payable under 
this Act in suits next hereinafter mention- 
ed shall be computed as follows:—. . 

(iv) In suits f 

(f) for accounts— 

according to the amount at which the 
relief sought is valued in the plaint or 
memorandum of appeal. 

In all such suits, the plaintiff shall 

state the amount at which he values the 
relief.” 
Section 7 (iv) ( makes no distinction, in 
the matter of valuation, between a suit 
and an appeal against the preliminary 
decree or an appeal against the final dec- 
ree, In all cases, the plaintiff or appel- 
lant is entitled to give his own valuation 
of the relief. It is on the language of the 
last sentence of Section 7 (iv) (f) that the 
observations of the Privy Council quoted 
above are based, The observations meant 
that the appellants had, in their memo- 
randum of appeal, stated their valuation 
of the reliefs sought and that thereby 
they had complied with the requirement 
of law.: For this reason, the valuation 
was held proper and the court-fee paid 
on this valuation adequate to cover both 
the reliefs. The Supreme Court in Sathap- 
pa Chettiar v. Ramanathan Chettiar, AIR 
1958 SC 245 has also held that Section 
7 (iv) (f) gives liberty to a plaintiff or ap- 
pellant to put his own valuation on the 
relief sought, There is no such provision 
in Section 7 (iv) (b) of the U. P. Act as 
is contained in the last sentence of Sec- 
tion 7 (iv) (f) of the Central Act. In our 
opinion, the decision of the Privy Council 
cannot be applied to cases governed by 
Secticn 7 (iv) (b) of the U: P. Act on ac- 
count of the vital difference between the 
two provisions, 


Ce ee ce ee 


A.LR. 


14, In Asharfi Lal v, Firm Thakur 
Prasad Kishori Lal, (AIR 1970 All 197) 
(FB) (supra), the Full Bench of five 
Judges held that a defendant appealing 
against a final decree passed against him 
in a suit for accounts should pay ad 
valorem Court-fee on the amount by 
which the decree is sought to be varied. 
With respect, we are in agreement with 
this view. But we are unable to share the 
view of this Full Bench that such an ap- 
peal is governed by sub-section (iy of Sec- 
tion 7 and not by sub-section (iv) (b). For 
the reasons which we have already given 
above, a suit for accounts, at all its stages 
including the stage of appeals against the 
preliminary and final decrees, is governed 
by the provisions of sub-section (iv) (b). 
At the stage of the final decree and of 
the appeal against that decree, it cannot 
be said that the suit has become a` suit 
governed by the provisions of sub-sec- 
tion (i) of Section 7. It is true that a final 
decree in a suit for accounts is exactly 
like a decree passed in a suit for money 
governed by sub-sec, (i). It will be diff- 
cult to find a rational reason for valuing 
an appeal against a fina] decree in a suit 
for accounts differently from an appeal 
against a decree in a suit for money 
governed by sub-section (i). ` 


15. Learned counsel for’ the res- 
pondent cited a number of decisions of 
other High Courts in support of his con- 
tention. As all these cases relate to the 
interpretation of Section 7 (iv) (f) of the 
Central Act, they give no guidance in the 
interpretation of Section 7 (iv) (b) of the 
U. P. Act, and we need do no more than 
to just mention them, These cases are 
In re Dhanukodi Mayakkar, AIR 1938 
Mad 435 (FB), Kanti Chandra v, Radha 
Raman, AIR 1929 Cal 815, Kashiram v. 
Ranglal, AIR 1941 Bom 242, Khem Raj 
v. Hem Raj, AIR 1956 J & K 35 and In 
re Kudappa Subbamma, AIR 1957 Andh 
Pra 6, In all these cases, it has been held 
that in an appeal against a final decree in 
a suit for accounts or for mesne profits, 
the valuation for purposes of court-fees 
has to be the amount by which the decree 
is sought to be varied. 


16. We may now dispose of the 
last argument of the appellant based on 
Section 8 of the Suits Valuation Act. This 
section as it obtains in Uttar Pradesh 
reads thus: 


“Where in suits other than those re- 
ferred to in Section 4, court-fees are pay- 
able ad valorem under the Court-fees Act, 
1870, as in force for the time being in 
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the’ Uttar Pradesh, the value as determin- 
able for the computation’ of court-fees 
and the value for purposes of. seca 
shall be the same. z? 

17.. The argument proceeds in 
this manner, The valuation for purposes 
of jurisdiction has to be the same in the 
plaint as in the memorandum of appeal, 
the valuation for purposes of payment of 
court-fees on the memorandum of appeal 


has to be the same. as the valuation for - 


purposes of jurisdiction and, therefore, 
the valuation for the purposes of pay- 
ment of court-fees in the memorandum 
of appeal has to be the same as that in 
the plaint, The argument is fallacious. 
The case relied upon by the appellant 
Sathappa Chettiar v. Ramanathan Chet- 
tiar, ATR 1958 SC 245 does not support 
his argument.: The Supreme Court has 
held, considering Section 8 of the Central 
Suits Valuation Act, that it is the amount 
at which the relief sought- is valued for 
purposes of court-fees that. determines the 
value for jurisdiction and not vice versa. 
If the provisions. of the Court Fees Act 
require an appeal to. be valued in a parti- 
cular manner, it has to be valued in that 
manner irrespective of the valuation in 
the plaint for purposes of jurisdiction or 
payment of court-fees. Theréfote, the 
valuation for the: purposes of payment ‘of 
Court-fees has first to be determined ir- 
respective of the valuation. for purposes 
of jurisdiction. 

17-A. We accordingly answer the 
question referred as follows: . 

Court-fees on .the memorandum - of 
appeal . against the final decree in a suit 
for accounts is to be paid under Section 
7 (iv) (b) and the appellant has to value 
the relief, which he seeks in the appeal, 
at the amount by which he seeks varinnon 
of the final: decree.. 

18. The appeals may now be list- 
ed before the Bench concerned with . our 
opinion. 
i Rete anes rd 

:ı accordingly. 
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(A). Stamp Act (1899), Pre. — ‘Act to 
consolidate and amend’ — Implication of 


— Nature of document to be determined 
by provisions of Act alone, 

The Stamp Act being an Act to con- 
solidate and amend is exhaustive and in- 
dicates that all the former Acts on the 
subject of stamps have been collected and 
the law embodied therein altered and for 
determining the nature of a document, 
the provisions of this Act alone wil! be 
taken into consideration, AIR 1330 All 
225 (FB):and AIR 1956 SC 604, Rel. on. 

(Para 4) 

(B) Stamp Act (1899), Section 2 (16) 
and Schedule -1-B, Article 35 (b) (U. P.) 
— Definition of lease in Section 2 (16) is 
wider than that in Section 105 T, P, Act 
— Document creating a lease of right to 
collect tolls on all goods coming within 
municipal market for one year is a lease 
chargeable to duty under Schedule I-B, 
Article 35 (b). (Section 2 (5) — (T. P. Act 
(1882), Section 105) — (Easements Act 
(1881), Section 52.) 


It follows from the definition of 
lease that even if a transaction does not 
amount to a lease undér Section 105 of 
the T, P, Act, it may nonetheless be a 
lease for the purposes of Stamp Act. 
Thus, where by a document the Munici- 
pal Board granted to the highest bidder at 
auction sale’ of a right to collect tolls in 
its market area for a:period of one’ year 
on payment of the bid amount in four 
monthly instalments it was held that the 


instrument was a lease falling under Sec- 


tion 2 (16) (c) and was.chargeable with 
stamp ay under Article 35 (b), Sche- 
dule I-B, P, Stamp (Amendment) Act 
1962, The instrument was neither a li- 


cense, nor a bond within Section 2 (5). 


AIR 1973 Andh Pra 72 and AIR 1933 All 
735 (FB), Rel. on; AIR 1973 All 473 (SB), 
Ref. (Paras 6, 8) 
Cases Referred: Chronological a 
AIR 1975 All 373 


` AIR 1973 All 473 = 1973 All LJ 556 SB) 


(1972) 2 Anah 
WR 302 

AIR 1956 SC 604 = 1956 SCR 577 4 

AIR 1933 All 735 = 1933 All LJ 749 (FB) 


AR 1930; All 225 = 1930 Aan LJ 402 ws 


B. L. Yadav, for Applicant: Standing 
Counsel, for Opposite Party. 

‘SAXENA; J.— This is a reference 
under Section 57 of fhe Indian Stamp Act, 
1899, by the Chief. Controlling’ Revenue 
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Authority, viz., the Board of Revenue, 
Uttar Pradesh. 


2. Admittedly in an auction Banney 
Khan applicant took the contract for col- 
lection of toll from the premises known 
as ‘New Ssbzimandi’ belonging to the 
Municipal Board, Ujhani, District Budaun, 
for the period Ist of April, 1967, to March 
1968. In pursuance of this auction a docu- 
ment (Annexure I to the Reference) des- 
cribing the Municipal Board, Ujhani, as 
“the lessor’ ”~ and the applicant as “the 
lessee” was executed by both the parties 
on 31-3-1967, Stamp duty of Rs. 2.50 was 
paid on this document. The essential 
terms of the agreement were that during 
the said period of one year the lessee will 
remain in possession of the subject-mat- 
ter of lease and will realise toll on all the 
goods at the rates provided by the lessor. 
The lessee will pay to the lessor for such 
permission a sum of Rs. 23,700/- out of 
which Rs. 10,000/- will be paid by 1-4- 
1967 and the balance will be paid in four 
instalments of Rs. 3,425/- per month by 
the end of each succeeding month and, 
as such, the whole amount will be paid 
by the end of August, 1967. In case. of 
default in the payment of any instalment 
the lessor will be entitled to determine 
the lease and enter into possession of the 
premises and the lessee will forfeit all 
his rights therein, and will be liable’ for 
any sum remaining unpaid and for any 
loss that may accrue to the lessor by rea- 
son of his default. 


3. The Inspector of Stamps and 
Registration, Bareilly Circle, who has 
been appointed as Collector under Sec- 


tion 40 of the Stamp Act, examined this. 


document in the office of the Municipal 
Board, Ujhani and being of the view that 
it is a lease as defined in Section 2 (16) 
of the Indian Stamp Act, was chargeable 
with duty under Article 35 (b), Schedule 
I-B of the U. P, Stamp (Amendment) Act, 
1962, impounded it and imposed deficit 
duty of Rs. 1,077.75 and a penalty of 
Rs. 100/-. The applicant being aggriev- 
ed filed an application under Section 56 
(1) before the Board of Revenue and then 
prayed that the matter be referred under 
Section 57 of the Stamp Act to the High 
Court. Accordingly, the Board of Reve- 
nue hag submitted a statement of the 
case with its opinion and has formulated 
two points of law for decision, viz:— ` 


*. 1. Whether the document is a lease 
deed falling under Section 2 (16) of the 
‘Stamp Act and is chargeable under Arti- 
cle 3& (b), 


Banney Khan v. Chief Inspector, Stamp (SB) 


Schedule I-B of the U, P.. 


A.I. R. 


Stamp (Amendment) Act, 1962, with a 
duty of Rs. 1,080/-. 

2. Whether the document is a licence 
and also a bond under Section 2 (5) of the 
Stamp Act and is chargeable with duty as 
a bond under Article 15, Schedule J-B of 
,the above Act, 


4, So far as the first point is con- 
cerned, the learned counsel for the appli- 
cant has made three. submissions. In the 
first place he has contended that the pre- 
amble- of the Stamp Act shows that it is 
an Act. to consolidate and amend which 
means that it collects statutory provisions 
relating to stamp and embodies them in 
this Act making only minor improve- 
ments and amendments and does not alter 
any existing law and, as such, the word 
“lease” will be- construed to mean as de- 
fined in Section 105, Transfer of Property 
Act and not as contained in the Stamp 
Act. The contention carries no force be- 
cause in the case of Santhanand v. Basu- 
devanand, (AIR 1930 All 225) (FB) the Full 
Bench of this Court has held that a con- 
solidating and amending Act does not 
merely consolidate previous enactments 
but the whole law on the subject and it 
does not merely consolidate pre-existing 
law but also amends it which taken with 
consolidation of the same implies both 
addition to and in derogation from the 
pre-existing law.- It is a complete Code 
in itself as regards the subject it deals 
with. Again in Ravulu Subba Rao v. 
Commissioner of Income-tax, Madras, 
(AIR 1956 SC 604) their Lordships of the 
Supreme Court have held that the courts 
must construe the provisions of the con- 
solidating and amending Act as forming 
a Code complete in itself and exhaustive 
of the matters dealt with therein and as- 
certain what the true scope is.. There- 
fore, the Stamp Act also being an Act to 
consolidate and amend is exhaustive and 
indicates that all the former Acts on the 
subject of stamps have been collected and 
the law embodied therein altered and for 
determining the nature of a document, 
the provisions of this Act alone will be 
taken into consideration. 

5. The second contention of the 
learned counsel. for the applicant is that 
even according to Section 2 (16) of the 
Stamp Act the document must first be a 
‘lease’ within the meaning of Section 105 
of the T. P. Act and then alone it can be 
a lease under the former Act, As. the 
document in question does not create any- 
interest in the property, it cannot be a 
lease under Section 105, T. P. Act and 
consequently under Section 2 (16) of the 
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Stamp Act. -It simply permits use of the 
property of which the legal possession 
continues with the Municipal Board. 
Therefore, it can at best be a licence as 
defined in Section 52 of the Easements 
Act. In support of this contention reli- 
ance ig placed on the case of Babu Fazal 
Haq v. Dataram, (AIR 1975 All 373) which 
lays down distinction between ‘lease’ and 
‘licence’. This contention also does not 
carry much force. Lease is defined both in 
the Transfer of. Property Act and in the 
Stamp Act. Under Section 105 of the 
Transfer of Property Act a lease is a 
transfer of a right to enjoy immovable 
property made for a certain time, express 
or implied or in perpetuity in considera- 
tion of a price paid or promised etc. If 
we had to go entirely by the definition 
of ‘lease’ as contained in Section 105, it 
may be difficult to hold that a transaction 
amounts to a lease when there is no 
transfer of a right to enjoy the property 
for a certain time, but Section 2 (16) of 
the Stamp Act defines lease ag follows: 


“Lease” means a lease of immoveable 
property, and includes also— 

(a) a patta 

(b) a kabuliyat or other undertaking 
in writing, not being a counterpart of -a 
lease, to cultivate, occupy or pay or deli- 
ver rent for, immovable property; | 

(c) any instrument by which tolls of 
any description are let; 

(d) any writing on an application for 
a lease intending to signify that the ap- 
plication is granted.” 


6. This section while presumably 
borrowing the definition of “lease” as con- 
tained in the T. P. Act adds thereto a 
provision that “lease” shall include among 
other things, documents described in 
clauses (a) to (d). The use of the words 
“include also” obviously implies that the 
definition of “lease” as contained in the 
Stamp Act is wider and more comprehen- 
sive than the definition of it in Section 
105, T. P. Act, 
if a transaction does not amount to a 
lease under Section 105 of the latter Act, 
it may nonetheless be a lease for the 
purposes of Stamp Act. We are support- 
ed in this view by the Full Bench deci- 
sion of this Court in re: Burmah Shell 
Oil Storage and Distributing Co, Ltd. of 
India, (AIR 1933 All 735) (FB). A casual 
reading of the definition of “lease” indi- 
cates that any instrument by which tolls 
of any description are let comes within 
the definition of this term. What is, 
therefore, to be seen is whether the docu- 
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It would follow that even ` 
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ment is an instrument by which tolls of 
any description are let. In our opinion 
the agreement before us comes clearly 
within the language quoted above. This 
is a document by which all lands and 
buildings known as ‘New Subzi Mandi” 
have been made over by the owners there- 
of to the applicant for a period of one 
year. He is entitled to realise fee from 
occupiers thereof at certain rates in con- 
sideration of a sum fixed by public auc- 
tion. This is “letting of tolls” and the 
document is covered by Section 2 (16) (c) 
of the Stamp Act, It is needless to say 
that the word “toll” used in this sub-sec- 
tion means any sum of money which is 
taken in respect of some benefit, the be- 
nefit being the temporary use of land, 
that is, fares and market tolls. It inclu- 
des all payments or taxes made by per- 
sons who frequent the market for the 
sale of any commodity or any thing which 
by practice or custom is expected to be 
sold in the market. This document is 
signed both by the lessor and the lessee. 
Therefore, it can hardly be doubted that 
it is an instrument by which collection 
of tolls is let and is lease within the 
meaning of Section 2 (16) of the Stamp 
Act and is chargeable with Stamp duty, 
under Article 35 (b) Schedule I-B of the 
U. P. Stamp (Amendment) Act, 1962, The 
same view was taken in the case of Pan- 
chayat Samiti v. Smt. Kethavarapu Kan- 
namma, (AIR 1973 Andh Pra 72). 

T. Lastly, relying on the case of 
Trilok Chand v. Chief Controlling Reve- 
nue Authority, 1973 All LJ 556 = (AIR _ 
1973 All 473) (SB) it is argued that the 
document is a bid-sheet and not a lease. 
This contention is also not tenable be- 
cause a bid-sheet is a document on which 
bids made by various persons at public 
auction are taken down and their signa- 
tures are obtained. The Officer conducting 
the auction also. makes an endorsement 
that the bid was closed as there was no 
higher offer, The document is obviously 
not of that nature. On the other hand it 
incorporates essential terms relating to 
the jetting of tolls, The Municipal Board 
and the applicant are described as “the 
lessor” and “the lessee” respectively 
throughout. Therefore, by no stretch of 
imagination it can be called a bid-sheet. 


8. Upon a consideration of the 
whole matter we are of the view that the 
document in question is a lease within 
the meaning of Section 2 (16) (c), Stamp 
Act and is chargeable under Article 35 
(by Schedule I-B of the U, P. Stamp 
(Amendment) Act, 1962, | 
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9. So far as the second point is 
concerned, we have already held that the 
document ig a lease within the mean- 
ing of Section 2 (16) of the Stamp Act, 
Therefore, it cannot be a license or a 
bond and is not chargeable as such, 


10. For the reasons given above 
we answer point No, 1 in the affirmative 
and point No. 2 in the negative. 


u. No order as to costs. | 
Answered accordingly. 
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Deep Chand, Defendant-Appellant v. 
Babu Ram, Plaintiff-Respondent. 
' Second Appeal No. 358 of 1973, D/- 
21-5-1976.* 


. (A). Transfer of Property Act (1882), 
Section 116 — Tenant holding over — 
Tests — Statutory tenancies — Effect of 
holding over. 


Section 116 of the T, P. Act contem- 
plates that on one side there should be 
an offer of taking a new lease evidenced 
by the lessee or sub-lessee remaining in 
possession of the property after his term 
was over. and on the other side there 
must be a definite consent to the conti- 
nuance of possession by the landlord ex- 
pressed by acceptance of. rent or other- 
wise, However mere acceptance of 
amounts equivalent to rent by a land- 
lord from a tenant in possession after: the 
lease had been determined either by ef- 
flux of time or by notice to quit cannot be 
regarded a new agreement of tenancy. 
This is so especially in the case of statu- 
tory tenant because mere acceptance . of 
amount equivalent to rent by a landlord 
from the tenant in possession after ex- 
piry of the lease cannot be regarded as 
evidence of creation of a new tenancy by 
holding over because such a landlord has 
no option but to accept the rent because 
he knows that the tenant has acquired a 
statutory tenancy and has a right to con- 

- tinue in possession until evicted in ac- 
cordance with the condition of tenancy. 
AIR 1972 SC 819 and AIR 1961 SC 1067 
and 1920-3 KB 428, Rel. on, (Para 4) 


“(Against Judgment and decree of P. C. 


Rastogi, Dist. J., Sitapur in C, A. No. al 
of 1973, D/~ 27-9-1973.) 


IT/IT/D7/76/GGM 


Deep Chand v. Babu Ram (O. P. Trivedi J.) 


ALR 


(B) U. P. Urban Buildings’ (Regula- 
tion of Letting, Rent and Eviction) Act 
(13 of 1972), Sections. 39 and 40 — Pro- 
tection under — Conditiong essential — 
Delay in making deposits cannot be con- 
doned — Section 5 Limitation Act does 
not apply, (Limitation Act (1963), Sec- 
tion 5). 

By the force of Sections 39 and 40 of 
the Act the tenant could save himself 
from eviction only if he made deposit of 
amounts required by Section 39 within 
the time laid down under that provision. 
If he fails to make deposits within such 
time, then he is not protected from evic- 
tion. This is so because the statutory pe- 
riod of one month laid down in Section 
39 carinot be extended by the court with 
the aid of Section 5 of the Limitation Act 
having regard to the provisions contained 
in Section 35 of the Act, (1973) All LJ 
635, Rel, on; AFR 1969 All 200 (FB), Foll. 

(Paras 4 and 2) 

Cases Referred: Chronological Paras 
1973 All LJ 635 = 1973 All WR (HC) 472 
2 


AIR 1972 SC 819 = (1972) 2 SCR 890 1, 4 
AIR 1969 All 200 = 1968 All LJ 547 FB) 


AIR 1961 SC 1067 = (1967) 3 SCR. 813 4 
(1920) 3 KB 428 = 90 LJKB 164 4 


JUDGMENT:— This a defendant’s 
appeal and arises from a suit for eject- 
ment from a shop and for damages for 
use and occupation which was filed 
against him by the respondent Babu Ram.. 
The plaintiff-respondent’s case was that 
the shop was let out to the appellant for 
a fixed period of one year on an annual 
rental of Rs. 1000/- which was paid in 
advance, The -appellant’s tenancy came 
to an end on Ist September, 1970 and yet 
the appellant did not vacate the shop and 
continued to remain in possession wrong- 
fully. There was thus a claim for damages 
for use and occupation from 2-9-1970 to 
15-11-71 at the rate of Rs. 1000/- per year. 
It may be mentioned here that the suit 
was filed on 16-11-71, The shop lies in a 
Notified Area to which the provisions of 
U P, Act III of 1947 did not apply. The 
defence’ was that the provisions of U. P. 
Act III of 1947 were applicable and that 
in any case the defendant could not be 
evicted except on grounds mentioned in 
Sec, 20 of U. P, Act 13 of 1972, herein- 
after referred to as the Act.-All the pleas 
were rejected by the trial Court on the 
finding that U. P. Act 13 of 1972 was not 
applicable and that the appellant was not 
entitled to the protection afforded by Sec. 
39 of U, P, Act 13 of 1972 also because the 
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amount required by Section 39 was not 
deposited by the appellant within one 
month of coming into force of that Act 
and its extension to the Notifled Area in 
question, and the respondent was conse- 
quently awarded a decree for ejectment 
and damages for use and occupation, The 
defendant appealed but met with no suc- 
cess and the decree of the trial court was 
affirmed. In the trial court one addi- 
tional plea was raised for the appellant 
namely that during the. pendency of the 
appeal in that court on 31-10-1972 the 
landlord-respondent had accepted Rupees 
2,200/- as rent.for the shop from the ap- 
pellant for 26 months prior to the said 
date and issued a receipt Ext. A-1. It was 
urged that by acceptance of rent for the 
period subsequent to the expiry of the 
tenancy a new lease had been created in 
favour of the appellant and he had be- 
come a tenant by holding over. In sup- 
port of this submission reliance was plac- 
ed for the appellant on the case of Bha- 
wanji Lakhamshi v. Himatlal ` Jamnadas 
Dani, (AIR 1972 SC 819) but the lower 
appellate court rejected the plea. 


2. ` I have heard Sri M. K. Seth 
appearing for the appellant and Sri Har- 
govind Dayal Srivastava appearing for the 
respondent. The first submission of the 
learned counsel is that although the courts 
below found that the money, as required 
by Section 39; read with Section 40 of the 
Act was deposited by the appellant be- 
yond one month from the date of com- 
mencement of this Act, the lower appel- 
late court erroneously held that- this sta- 
tutory period could not be extended by 
the court under Section 35 of the Act, I 
find no force in the submission that the 
statutory period of one month for making 
deposits laid down under Section 39 of the 
Act can be extended by the court under 
Section 5 of the Limitation Act having re- 
gard to the provisions contained in Sec- 
tion 35 of the Act. This question came 
up directly for consideration before this 
Court in Sri Chand Gupta v. Madan Lal, 
(1973 All LJ 635) where it was held that 
Section 5 cannot be pressed into service 
to get. the delay in making the requisite 
deposits under Sections 39 and 40 of the 
Act condoned, This decision is based on 
the Full Bench decision of this Court in 
M/s. J. C. and M. Mart. v, Assistant 
Commr., 1968 All LJ 547 = (AIR 1969 All 
200) (FB), Tam in respectful | agreement 
es the view taken in the aforesaid case 
and, therefore, hold that the statutory pe- 
riod of one month laid down in Section 39 
cannot be extended by the court with the 
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aid of Section 5 of the Limitation Act 
having regard to the provisions contained 
This submis- 
sion is rejected. 


3 The .next submission of the 
learned counsel is that a new tenancy had 
been created in favcur of the appellant 
by holding over under Section 116 of the 
Transfer of Property Act as a result of 
acceptance of rent by the respondent- 
landlord from him during the pendency 
of the suit, Ext. A-1 is receipt dated 31- 
10-72 for Rs. 2,200/ issued by the respon- 
dent. By this receipt the respondent ex- 
pressly received payment of Rs. 2,200/- 
on account of rent for 26 months upto 31- 
10-72, The tenancy expired on 1-9-70. 
Therefore the sum of Rs. 2,200/-, payment 
of which was received by the landlord 
from the appellant on 31-10-1972 clearly 
related to the rent of this shop 
after expiry of the tenancy. Section 116 of 
the Transfer of Property Act provides 
that “if a lessee or under-lessee of pro- 
perty remains in possession thereof after 
the determination of the lease granted to 
the lessee, and the lessor or his legal re- 
presentative accepts rent from the lessee 
or under-lessee, or otherwise assents to 
his continuing in possession, the lease is, 
in the absence of an agreement to the con- 
trary renewed from year to year, or from 
month to month, according to the pur- 
pose for which the property is leased, as 
specified in Section 106.” 


4. For the respondent reliance was 
placed on a Supreme Court decision in 
Bhawanji Lakhamshi v., Himatlal Jamna- 
das Dani, (AIR 1972 SC 819). This deci- 
sion of the Supreme Court was in my 
judgment not correctly appreciated ‘by 
the lower appellate court. In para. 9 of 
this report the Supreme Court observed: 
“What the section contemplated is that on 
one side there should Þe an offer of tak- 
ing a new lease evidenced by the lessee 
or sub-lessee remaining in possession of 
the property after his term was over and 
on the other side there must be a definite 
consent to the continuance of possession 
by the landlord expressed by acceptance 
of rent or otherwise”. Applying this test 
to the present case it appears that both 
the conditions formulated by the Sup- 
reme Court are present in this case. There Å 
was evidence of an offer of taking a new 
lease on the part of the lessee evidenced: 
by remaining in possession of the proper- 
ty after expiry of the term and on the 
other side there is evidence of definite 
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consent on the part of the respondent- 
landlord to the appellant’s continuance in 
possession, the same being expressed by 
acceptance of rent on 31-10-1972, That 
being so, the conditions posited by Sec- 
tion 116 of the Transfer of Property” Act 
were fully satisfied in this case and the 
appellant became a tenant of the respon- 
dent in the disputed shop by holding over. 
In column I at page 820 of the same re- 
port referring to its observations in the 
case of Ganga Dutt Murarka v. Kartik 
Chandra Das, (AIR 1961 SC 1067) the 
Court cautioned that mere acceptance of 
amounts equivalent to rent by a landlord 
from a tenant in possession after the lease 
had been determined either by efflux of 
time or by notice to quit cannot be re- 
garded a new agreement of tenancy. In 
Bhawanji Lakhamshi v. Himatlal Jamna 
Das, (Supra) also the Supreme Court had 
referred with approval to observations 
made in Davies v, Bristow, (1920-3 KB 
428) to the following effect “where a te- 
nant of a house to which the Increase of 
Rent. & c, (War Restrictions) Act applies, 
holds over after the expiry of a notice to 
quit, and pays rent, the landlord is not to 
be taken by -accepting it to assent to a 
renewal of the tenancy on the old terms, 
for he has no choice but to accept the 
rent, he could not sue in trespass for 
mesne profits for the tenant notwithstand- 
ing the notice to quit, shall not be re- 
garded as a trespasser so long as he pays 
the rent and performs the other condi- 
tions of the lease’, In Ganga Dutt Mu- 
rarka v. Kartik Chandra Das, (supra) the 
court . considered the position of a statu- 
tory tenant who was granted _ protection 
from eviction by the provisions of some 
statutory law. In the case of a statutory 
tenant of this character mere acceptance 
of amount equivalent to rent by a land- 
lord from the tenant in- possession after 
expiry of the lease cannot be regarded as 
evidence of creation of a new tenancy by 
holding over because such a landlord has 
no option but.to accept the- rent because 
he knows that the tenant has acquired a 
statutory tenancy and has a right to con- 
tinue. in possession until evicted in ac- 
cordance with the condition of. tenancy. 
These observations, however, are inap- 
plicable to the present case, firstly: be- 
cause the status of the appellant: is -not 
. that of a statutory tenant. .The suit out 
_of which the present appeal. arises . was 
filed. at a time when the provisions of 


U.P. Act III of 1947 did not apply to this. 


building and even though.. the provisions 
. of U, P. Act 13 of 1972 were extended to 
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the Notified Area in which the disputed 
shop lies; no protection against the evic-- 
tion was extended or enured to the ap- 


‘pellant except to the limited extent pro- 


vided by Sections 39 and 40 of the Act. 
In other words by the force of Sections 
39 and 40 of the Act the tenant could 
save himself from eviction only if he 
made deposit. of amounts required by 
Section 39 within time laid down under 
that provision. If he fails to make ‘depo- 
sits within such time, then he ig not pro- 
tected from eviction, The result, there- 
fore, clearly is that the appellant does 
not become statutory tenant because from}. 
the fact that the provisions of the Act are 
exended to’ the Notified Area in question, 
his rights and liabilities must be govern- 
ed by the law prevailing at the time of 
institution of the suit out of which this 
appeal arises. I, therefore, hold that even 
on the basis of observations made by the 
Supreme Court in the case of Bhawanji 
Lakhamshi v. Himatlal Jamnadas Dani, 
(supra) a new tenancy will be deemed to 
have been created in favour of the ap- 
pellant by holding over under Section 116 
of the Transfer of Property Act and as 
upon this view the appellant has again 
become a tenant of the respondent a decree 
for eviction cannot bé granted against 
him on the footing that his tenancy. has 
come to an end by efflux of time and the 
relationship of landlord and tenant has 
ceased, It is on these conclusions that 
the appeal is entitled to succeed, 

5. I allow the appeal and modify 
the judgment and decree of the District 
Judge, Sitapur, dated 27th September, 
1973 and dismiss the respondent’s suit for 
ejectment. Rest of the decree of the 
District Judge is confirmed: The appel- 
lant shall get proportionate costs of this 
appeal from the respondent. 

Appeal allowed. 
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(13 of 1972), Sections 10 (3), 21 and 22 — 
Order in appeal under Section 22 against 
order under Section 21 — It is final and 
no revision will. lie — Doctrine of Muta- 
tis Mutandis — Applicability. 

The doctrine of mutatis mutandis, as 
is well settled, means that the provisions 
of a statute which have been 'made ap- 
plicable would apply with the same force 
and rigor as they were applicable in their 
own context to a proceeding to which 
they have been made applicable. 

: (Para 4) 

Section 10 (3) of the Act applies also 
to an appeal] in all respects except the fil- 
ing of the appeal under Section 22 which 
is provided for in that section itself. In 
all other respects the appeal will be gov- 
erned as an appeal under Section 10 of 
the Act, that is, the power of ‘the appel- 
late Court will be the same as described 
in sub-section (2) of Section 10 of the Act 
and the inhibitions of sub-section (3) of 


Section 10 will also apply to the result of ` 


the appeal, that is to say, no further ap- 
peal or revision will lie against the appel- 
late verdict, Civil Revn. No. 981 of 1975, 
D/- 20-1-1976 (All), Rel. on. 


(B) Civil P. C. (1908), Section 115 — 
“Suit?” — Application under Section 21 of 
‘the U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act, (13 of 
lag is not a “suit” within Section 115. 
(U. P. Urban Buildings Regulation of Let- 
ting, Rent and Eviction Act (13 of 1972), 
Section 21.) 

The word suit in Section 115 of the 
Code has reference to that proceeding 
which could be described as a suit, the 
description being gathered not by any de- 
finition but from the whole scheme pro- 
vided by the Code. It is obvious that an 
application under Section 21 of the Act 
will not be.a suit, as contemplated under 
the Code. The proceedings do not start 
by presentation of any plaint. The pres- 


cribed authority before whom’an applica- 
tion is filed has no such powers as a Civil’ 


Court has during the pendency of the suit, 


viz., the passing of interim orders of the. 


nature of temporary injunctions, appoint- 
ment of receivers, calling for records etc. 
AIR 1933 PC 63 and AIR 1932 Lah 374 
and AIR 1953 SC 148, Rel. on. 

: (Para 6) 
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4 Section 22 of the Act, 
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R. P. Agrawal, for Applicant; S. C. 
Khare and Chand ‘Kishor, for Opposite 
Party. y f 


-K. B. ASTHANA, C. J:— This is a. 
revision against an order of the II Addi- 
tional District Judge, Méerut passed in 
appeal from an order passed by the Pres- 
cribed Authority, Meerut under Section 21 
of the U. P, Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act (No. 
“XII of 1972), hereinafter to be called the 
Act. 


2. The revisionist before us is a 
tenant in the accommodation in dispute 
and the opposite party is its landlord. The 
landlord filed an application under Sec- 
tion 21 of the Act before the Prescribed 
Authority for an order of eviction of thé 
tenant from the accommodation occupied 
by him and for release of the accommo- 
dation in his favour. This application was 
resisted by the tenant, The Prescribed 
Authority allowed the application of the 
landlord, passed an order releasing the 
accommodation and ordering eviction of 
the tenant. The tenant then filed an ap- 
peal under Section: 22 of the, Act before 
the District. Judge, This appeal was dis- 
missed, The tenant then filed this appli- 
cation under Section 115, C. P. Code in 
the High Court, questioning the validity 
and the propriety of the orders passed by 
the District Judge and the Prescribed 
Authority. 


3. A preliminary objection has 
been raised on behalf of the landlord op- 
posite party to the effect that this appli- 
cation in revision ig not maintainable as 
the proceedings do not arise from a suit 
within the meaning of that section of the 
Code and that Section 22 of the Act 
makes the appellate order of the District 
Judge final and bars any further appeal 


-or revision, We have heard the learned 


counsel for the parties. We are of the 
opinion that the preliminary objection 
should prevail, On behalf of the land- 
lord opposite party his learned counsel 
has drawn our attention to a decision: of 
a learned single Judge of this Court ren- 
dered in Civil Revn. No. 981 of 1975 
(Kundan Lal. v. Smt, Dilawari Khatoon), 
decided on 20th January, 1976 (Al), in 
which it has been held that no revision 
is maintainable in the High Court against 
an order passed by the District Judge in 
exercise. of his appellate jurisdiction under 
On behalf of the 
tenant-applicant his learned counsel con- 
tended that an application under Section 


-21 of the Act is nothing but a suit and 
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the law: and. the rules require it to be 
filed like a plaint under the Civil Proce- 
dure Code, and it is only a substitute for 
a regular suit, which. ordinarily would 
have been, filed by the landiord against 
the tenant for eviction after terminating 
the tenancy, It was submitted that Sec- 
tion 21 of the Act is nothing but a provi- 
sion for the summary disposal of a suit 


for eviction of the tenant uninhibited. by- _ 
in the regular ` 


the technical procedure 
suit and without satisfying the condition 
precedent of termination of a tenancy by 
issue of notice under'Section 106 of the 
Transfer of Property Act, but in all other 
respects it would be a proceeding of a 
civil nature, and where contested the 
Prescribed Authority will have to frame 
issues, take evidence and determine the 
rights of the parties with reference to the 
grounds mentioned in the Act, which en- 
titled’ the landlord for an , order in his 
favour of eviction of the tenant, It was 
also contended on behalf of the applicant- 
tenant that under Sec, 22 of the Act the 
provisions which have been enacted under 
sub-sec. (2) of Section 10 of the Act will 
be attracted to the appeal but not, the 
provisions of sub-section (3) of Section 10, 
inasmuch as, the doctrine of mutatis 


mutandis would not be attracted’ to sub-. 


sec. (3) of Section 10, That sub-section 
on its language would apply only to ap- 
peals filed against orders passed under 
-Sections 8 and 9 of the Act. 


- 4 : We are unable 
the second ‘argument, mentioned above, 
that the: doctrine: of. mutatis .. mt- 
tandis -will only be attracted’ to the pro- 
visions of sub-section (2) of Section 10 of 
the Act and"to an appeal under Section 22 
of the Act:but.not to the provisions of 
sub-section (3) of Section 10 of the-Act. 
The doctrine of mutatis mutandis, as is 
well settled, means that the provisións of 
statute which have’ been “made applic- 
able. would apply with- the same, force 
and rigor as they were ‘applicable in their 
own context to'a proceéding to which they 
[have been made applicable. We do not 
find anywhere any limitation in the ‘lan- 
guage of Section 22 which would ‘prevent 
the application: of the. provisions ‘of '‘sub- 
section (3) of Sectio# 10 of the Act toé’an’ 
appeal under! Section ‘22’ of the Act. “Sec- 
tion 22 6f thè Act says that’ in‘ othér res- 
pects the provisions of Section’ 18' shall: 
mutatis : mutandis’ apply in relation to an 
appeal, °'‘Seéction’18 of the Act in- its turr 
says: that!to’an appeal- undér’ that’ section’ 
in other respects'the’ ‘provisions of '’ See- 
tion. 10:shall ‘apply mutatis mutandis; It 
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is clear, therefore, that under Section 22 
of the ‘Act the provisions of Section 10 
will apply to-an appeal in all other- res- 
pects except the: filing of the appeal under 
Section 22 of the Act which is’ ‘provided 
for in that section itself. In all other res-|' 
pects the appeal will be governed as an 
appeal under Section 10 of the Act, that 
is, the power of the appellate court will 
be the same as described in sub-section 
(2) of Section 10 of the Act and the inhi- 
bitions of:.sub-section (3) of: Section 10 
will also apply to the result of the appeal, 
that is to say, no further appeal or Tevi- 
sion will lie against the appellate verdict. 
We are-in agreement with the decision of 
the learned single Judge in the case Kun- 
dan Lal v: Smt.. Dilawari Khatoon, C. R. 
No. 981 of 1975, .D/- 20-1- 1976 (All) re- 
ferred, to above. 


5, We think the conclusion on 
which we have arrived above. will be con= 
clusive of the matter, However, since an 
argument was also made before us that 
Section 115 of the C..P, Code permitted 
a revision against the ‘order of the Dist- . 
rict Judge, we would like to express our 
opinion on that gum Hon also. 


6. We think that the arnendment 
of the Civil Procedure Code by Civil Laws 
Amendment Act (No. XIX of 1973) clear! 
ly' manifests an interition that a revision 
will lie to the High Court in any. case 
arising out of a suit whose valuation is 
Rs, 20,000/- or above. The revisional:ju- 
risdiction of the.High Court has thus ‘been 
narrowed down by. Amendment Act No. 
XIX of 1973 as: compared to what it was 
before. The High Court under Section 
115 of the-Code cannot exercise its revi-: 
sional ‘jurisdiction in a.case- which does 
not, arise out of a suit. Now, what is a 
suit, within the meaning of Section 115 of 
the C.. P.: Code? We think that the sub’- 
mission.of learned counsel for the tenant- 
applicant..being of a general nature as’ to 
what proceeding can be said. tobe a suit 
will, be no solution. It.is.true that. .the 
word ‘suit’ has never. been defined: by any: 
law. Even. the Civil Procedure Code does 
not contain any «definition, of thé... word - 
‘suit’, o But the Code lays. down: in: meti+ 
culous detail the mechanism of the filing 
of a-suit, the adjudication of the rights of 
the. parties and the grant of-relief cul- 
minating in a decree. It also, confers some 
powers on the Court to pass. orderg, ‘afford- 
ing’ interim relief. to, the parties or impos- 
ing restrictions on the parties. “during the 
pendenty ‘Ot‘the ‘suit, Tha’ word ‘suit’: if 
Section ae. of: the Code, therefore, by our . 
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mind, will be that proceeding which could 
be described as a suit, the description be- 
ing gathered not by any definition but 
from the whole scheme provided by the 
Code, It is obvious that an application 
under Section 21 of the Act will not be 
a suit, as contemplated under the Code. 
The proceedings do not start by presen- 
tation of any plaint. The Prescribed Au- 
thority before whom an application is 
filed hag no such powers as a Civil Court 
has during the pendency of the suit viz., 
the passing of interim orders of the 
nature of temporary injunctions, appoint- 
ment of receivers, calling for records, 
etc. If we accept the contention of the 
learned counse] for the tenant-applicant 
that a proceeding before the Prescribed 
Authority under Section 21 of the Act is 
a suit and the Prescribed Authority is a 
Civil Court, as contemplated under. the 
Code, then the Prescribed Authority will 
be competent to pass all kinds of interlo- 
cutory orders which a Civil Court under 
the Code can pass during the pendency of 
a suit. In Hansraj Gupta v. Dehra Dun- 
Mussoorie Electric Tramway Co., (AIR 
1933 PC 63) the Court observed:— 


“The word ‘suit’ ordinarily means, 

and apart from some context must be 
taken ‘to mean, a civil proceeding insti- 
tuted. by the presentation of a plaint.” 
In Secretary of State v. Kundan Singh, 
(AIR 1932 Lah 374) the Court was consi- 
dering whether an application filed before 
a Court under para, 17, Sch. 2, Civil P. C. 
to file an agreement to refer a dispute to 
arbitration amounted to a suit within the 
meaning of Section 80 of the Code and 
such an application was incompetent 
against the Government for want of a 
prior notice under Section 80 of the Code. 
It was held by the Division Bench of the 
Lahore High Court that even though such 
an, application under the rules was to be 
registered as a suit yet it was not a suit 
So as to attract the provisions ie Section 
80 of the Code. Shadi Lal, C. J., observ- 
ed:— 


"The expression ‘suit’. is nowhere de- 
fined, though the Code as well as the Li- 
mitation Act clearly contemplates that a 
civil. proceeding may be a suit or an ap- 
peal or an application, It is however 
enacted by Section 26 of the Code that 
‘every suit shall be instituted by the pre- 
sentation of a plaint or in such other 
manner as may be prescribed. 

Now, no other manner of instituting 
a suit has so far been prescribed; and 
it may therefore be stated as a general 
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proposition that unless there is any” spe- 
cial provision to the contrary, a proceed- 
ing that does not commence with a plaint 
cannot be held to be a suit.” - 

We can draw some assistance from a deci- 
sion of the Supreme Court in Nalinakhya 
Bysack v. Shyam Sunder Haldar, (AIR 
1953 SC 148), Before the Supreme Court 
a question arose whether a proceeding 
commenced by an application under Chap. 
VII of-the Presidency Small Cause Courts 
Act for recovery of possession of immo- 
veable property by a landlord can be said 
to be a suit culminating in, a decree. In 
that context the learned Judges of the 
Supreme Court observed:—' 


“Under the Code of Civil Procedure 
the expression ‘decree’ means the formal 
expression of an adjudication which de- 
termines the rights of the parties with 
regard to the matter in controversy in 
the suit which last word prima facie 
means a civil proceeding initiated by a 
plaint.” 


In the case before us also a landlord under 
Section 21 of the Act merely seeks re- 
covery of possession of immoveablé pro- . 
perty and is permitted to do so by filing 
an application and not by presentation ofa 
plaint, Further, the Prescribed Authority 


_ is not a civil Court as contemplated under 


the Code, Even assuming for a moment 
that the application is required to be 
verified as:a plaint under the Code but it 
is not presented ‘before a civil court. It 


‘is, therefore, difficult to agree with the 


contention put forward on behalf of the 
tenant-applicant that-a proceeding under 
Section 21 of the Act is a suit within the 
meaning of the Code and would be revi- 
sable by this Court under Section 115 of 
the Code, There is yet another difficulty. 
No provision of law or rule has been 
shown to us that a landlord presenting an 
application under Section 21 of the Act is 
required to put the valuation of the pro- 
perty of which he seeks possession, That 
would create an inherent difficulty for 
applying Section 115 of the C. P. Code 
since the amendment of 1973 makes it a 
necessary condition for the exercise of 
the jurisdiction that the’ suit must in- 


‘volve claim to some property which is of 


the valuation of Rs. 20,000/- or above. 
This also goes to show that what is con- 
templated as suit under Section 115 of the 
Code is a proceeding which commences on 
the presentation of d plaint and to which 
the Court Fees Act, the Suits Valuation 
Act and the Limitation Act as such ap- 


ply. 


' of the 
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7. For the reasons given above, 
we accept the preliminary objection and 
dismiss this revision as incompetent. In 
the circumstances of the case, however, 
we make no order as to costs. 

Petition dismissed. 
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M/s. Swadeshi Cotton Mills Co. Ltd., 
Petitioner v. The Municipal Board, Azam- 
garh and another, Respondents. 


Civil Misc. Writ No, 6277 of 1974, 
D/- 26-3-1976. 

(A) U. P. Municipalities Act (2 of 
1916), Sections 134, 135, 296, 300 — 


General Clauses Act (1897), Section 23 — 
Imposition of Octroi duty by municipality 
— Non-compliance of requirements as to 
publication of rules under Section 300 of 
the Municipalities, Act and of Section 23 
of the-General Clauses Act — Imposition 
of octroi duty invalid. 
The provisions of Section 300 of the 
U. P, Municipalities Act and Section 23 
General Clauses Act are 
mandatory. Rules made without prior 
publication in the Gazette in violation of 
“the requirements of the said sections are 
invalid. The imposition of octroi duty 
under such rules is invalid, (Para 8) 


The infirmity of non-compliance with 
the mandatory requirements of the said 


two sections are not curable defects under 


sub-section (5) of Section 23 of the Gene- 
ral Clauses Act. An enquiry as to the 
non-compliance of the said mandatory 
provisions is not shut out by sub-section 
(3) of Section 135 of the Act. (Para 13) 

The failure to publish notification as 
required by Section 135 (2) notifying the 
imposition of tax from the appointed date 
will render the levy of octroi duty in- 
valid. (Para 15) 

(B) Constitution of India, Article 226 
— Pleadings — New plea raised at late 
stage, j 

A new plea raised for the first time 
at the time of arguments, on the basis of 


facts sought to be placed before Court by. 


counter-affidavit was disallowed by the 
Court, a (Para 16) 
Cases Referred: ` Chronological Paras 


AIR 1970 SC 58 = (1969) 3 SCR 387 11 
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J. N. Tewari, for Petitioner; Standing 
Counsel, for Respondents. , 

G. C. MATHUR, J.:— The peti- 
tioner company constructed a textile fac- 
tory in the district of Azamgarh in the 
year 1968-69. According to the petitioner, 
the factory falls outside the limits of 
the Municipal Board, Maunath Bhanjan, 
but its office and gate fall within the 
limits of the Municipal Board. The Mu- 
nicipal Board has imposed octroi tax on 
certain articles including cotton, in the 
year 1950. The petitioner was granted 
an exemption from the payment of oct- 
roi duty on cotton imported by it for its 
factory. for a. period of five years. After 
the expiry of these five years, the peti- 
tioner again applied for exemption but 
exemption was refused, The Municipal 
Board started demanding octroi duty from 
the petitioner. The imposition of octroi 
duty and the liability of the petitioner to 
pay the same have been challenged in 
this writ petition on several grounds. 
Some of the grounds, on which they are 
challenged, are— 


1. That the procedure prescribed for 
the imposition of taxes by Municipal 
Boards under Sections 131 to 135 of the 
U., P. Municipalities Act, 1916, was not 
followed by the Municipal Board. 

2. That the goods, on which octroi is 
being demanded by the Municipal Board, 
are not consumed within the limits of 
the Municipal Board as the factory of the 
petitioner is situated outside its limits; 

3. That the imposition of octroi duty 
violates Articles 301 to 304 of the Consti- 
tution; and 


4. That the rate of octroi duty on 

cotton is excessively high and the rules 
imposing octroi tax being delegated le- 
gislation are void as they are unreason- 
able. 
As, in our opinion, the petitioner is en- 
titled to succeed on the first point, we do 
not propose to deal with the other points 
raised. 1 

2. Maunath Bhanjan, which is 
popularly known as Mau, was formerly a 
notified area, but later it was converted 
into a Municipal Board. The proposal 
for imposing octroi tax originated at the 
time when the notified area was in exis- 
tence but it was finalised at a time when 
the Municipal Board had been constitut- 
ed. The District Magistrate, Azamgarh, 
was, at all material times, the Adminis- 
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trator of the; Municipal Board and ‘all 
actions were taken by him on ‘behalt of 
the Municipal Board. : z 


` 3. There is no dispute that ‘the 
Municipal Board, was competent to im- 
pose octroi tax. Sections 131 to 135 pres- 
cribed the detailed proceduré which must 


be followed for imposing a tax by a Mu- ` 


nicipal Board. Sub-section (1) of Section 
131 empowers a board, if it desires to im- 
pose a tax, to frame proposals by special 
resolution. The sub-section specifies the 
matters which the proposals are to con- 
tain. The petitioner . has not challenged 
the framing of these proposals by special 
resolution, Sub-section (2) requires the 
board to prepare a draft of the . rules 
which it desires the State Government to 
make in respect of matters referred to in 
Section 153. Sub-section (3) requires the 
board to publish the proposals and the 
draft ‘rules in a particular manner. The 
petitioner has not asserted that sub-sec- 
tions (2) and (3) have not been complied 
with. There is thus no dispute regarding 
compliance with the provisions of Section 
131, 


4. . Section 132 prescribes the pro- 
cedure for the filing of objections to the 
proposals or the rules, for the considera- 
tion of those objections and for the mo- 
dification, if necessary, of ‘the proposals 
and/or the rules. The petitioner has not 
asserted that any of the provisions of Sec- 
tion 132 has not been followed, | 

5. Section 133 deals with the 
power of the State Government or the 
Prescribed Authority to reject, sanction 
or modify the proposals, The Municipal 
Board, Maunath Bhanjan, not being a city 
board, its proposals were required to be 
considered by the Prescribed Authority 
who was the Commissioner. 
proposals were submitted to the Prescrib- 
ed Authority and on April 1, 1950; it 
sanctioned the proposals, There is no 
complaint of non-compliance with the 
provisions of. Section 133 also. 


6. The main complaint of the 
petitioner is regarding non-compliance 
with the provisions of Sections 134 and 
135, It is, therefore, necessary to set out 
these two "sections. They read as follows: 

"134. Resolution of board Prec 
imposition of tax— 

. (1) when the proposals ` have been 
sanctioned by the Prescribed Authority 
or the State Government, thẹ State Gov- 
ernment, after taking into consideration 
the draft rules submitted by the board, 
shall proceed forthwith to make under 


The finalised - 


` making powers.. 
the procedure for making the rules, Sub- 
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Section 296 such rules in respect of the 
tax as for the time being it considers ne- 
cessary. 
© (2) When the riles have been made, 
the order of sanction and a copy of the 
rules shall be sent to the board, and 
thereupon the board shall by special re- ` 
solution ‘direct: the imposition of the tax 
with effect from a date to-be specified in 


. the resolution. 


135. Imposing of tax — (1) A copy of 
the resolution passed under Section 
shall be submitted to the State Govern- 
ment if the tax has been sanctioned by 
the State Government and to the Pres- 
cribed Authority in any other case. 

(2) Upon receipt of the copy of the 


‘resolution the State Government ‘or Pres- 


cribed Authority, as the case may be, 
shall notify in- the Official Gazette, the 


. imposition of the tax from the appointed 
-date, and the imposition of a tax shall in 


all cases be subject to the condition that 
it has been so notified, 

(3) A notification of the imposition of 
a tax under sub-section (2) sHall be con- 
clusive proof that the tax has been im- 
„posed in accordance with the provisions 
of this Act.” 

7. The contention of the petitioner 
is that there has been non-compliance 
with the provisions of Sections 134 and 
135 in the following respects:— 

(i) that the rules for the imposition 


- of octroi tax have not been made in ac- 


cordance with the provisions of Section 
134 (1); 

(ii) that the special resolution con- 
templated by sub-section (2) of Section 
134 could only be passed after the -rules 
had been made and sent to the Board, 
but in the present case the resolution was 
passed before the rules were made; and 

(iii) that there was non-compliance 
with the provisions of sub-section (2) of 
Section 135, inasmuch as the imposition 
of the tax from the appointed day on the . 
basis of the special resolution under sub- 
ites (2) of Section 134 was not noti- 

e 


8. The draft rules are required to 


` be prepared by the Municipal Board 


under sub-section (2) of Section 131. After 
these draft rules have been published, 
objections invited thereto and considered, 

they are to be sent to the Prescribed Au- 
thority, .Sub-section (1) of Section 134 
then requires the Prescribed Authority to 
proceed to make the rules under Section” 
2296 of the Act. Section 296 confers rule 

Section 300 prescribes 


134 - 


— 
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section (1)-of the section requires that 
the rules shall be made after previous 
publication and that they shall take effect 
„only after they ‘have been published in 
the official. gazette. Section 23 of the 
General Clauses Act lays down the 
detailed procedure for the making of 
rules which are required to be made 
after previous publication. This section 
requires that the draft rules shall be 
‘published together with a notice specify- 
‘ing the date on. or after which the draft 
rules will be taken into consideration. 


The authority making the rules is re- 


‘quired to consider any objections ‘or sug- 


gestions which may be received in res- 
pect of the draft rules. Reading Sec- 
tion 300 of the Municipalities Act and 
Section 23 of the General Clauses Act 
together the essential requirement ig that 
the draft rules should be published, objec- 
tions and suggestions thereto should be 
invited, the objecttions and suggestions 
should be considered; the rules should 
thereafter be finalised and then-published 
‘in ‘the official gazette. The draft rules in 
the ‘present case were ‘purported -tọ be 


‘published in the gezette of June 9, 1950, 


and it was notified that they would be 
taken into consideration on or after. June 
“30, 1950, A copy of the gazette notifica- 
tion is Annexure “4” to ‘the writ petition. 
We have also examined the original noti- 
fication’ as published in the gazette. The 
actual draft rules were not published 
and only the rates of octroi duty were 
published. There was, thus, no prior pub- 
lication of the draft rules. The rules 
were made in complete violation of the 
provisions of Section 23 of the General 
Clauses Act and of Section 300 of the 
Municipalities Act, ` 

The learned counsel for the Munici- 


. pality urged that since these draft rules 


had been published by the Municipal 
Board at an earlier stage, no prejudice 
has been caused to.any one by the fail- 
ure of the publication again, as required 
by Section 300 of the Municipalities Act 
and Section 23 of the General Clauses 
Act, In our opinion, the question whe- 
ther prejudice has or has not been caus- 
ed is immaterial, The provisions of Sec- 
tion 300 of the Municipalities Act and of 
Section 23 of the General Clauses Act are 
mandatory, The legislature’ insists that 
the rules should only be made after prior 
publication and if the rules have been 
made without prior publication, there is 
a clear violation of the mandate of the 
legislature. Rules made in violation `of 
the mandatory provisions of the law cans 
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not but ‘be held to be invalid. In our 
epinion,.no valid rules, as contemplated 
by sub-section (1) of Section 134, were 
made by the Prescribed Authority in the 
present case. © l ` , í 

9.. It was then contended by learn- 
ed counsel for the Municipal Board that 
the defect of there being no prior publi- 
cation of the rules is cured by sub-sec- 
tion (5) of Section 23 of the General 
Clauses Act, The sub-section provides: 

(5) The publication in the official 
Gazette of a rule or bye-law purporting 
to have been made in exercise of a power 
to make rules or bye-laws after previous 
publication shall be conclusive’ proof that 
the rule or bye-law has been duly made.” 
The final rules. were published in the 
U. P. Gazette dated July 15, 1950. The 
-question i9 whether sub-section (5) cures 
the infirmity of non-compliance with the 
essential requirement of Section 300 of 
the U. P. Municipalities Act and of Sec- 
tion 23 of the General Clauses Act of pre- 
vious publication. Reliance was placed 
upon ‘certain decisions of the Supreme 
Court, interpreting-the scope of similar 
provisions of sub-section (3) of Section 
135 of the U, P, Municipalities Act. This 
provision reads: ‘ 

“135 (3). A notification of the impo- 
sition of à tax under sub-section (2) shall 
be conclusive proof that the tax has been 
imposed in accordance with the provi- 
sions of this Act.” z 
In Raza Buland Sugar Co. Ltd., Rampur 
v. The Municipal, Board, Rampur, AIR 


‘1965 SC 895, there was non-compliance 


with the provisions of Section 131 (3) of 


‘the U, P., Municipalities Act in pùblica- 


tion of the resolution proposing to impose 
the tax. Section: 131 (3) requires publi- 
cation of the resolution in the manner 
prescribed by Section 94 and Section 94 
(3) requires the publication to be in a 
Hindi paper. The publication by the Mu- 
nicipal Board, Rampur, was in Hindi in 
a Urdu paper. The Supreme Court held 
that the requirement of S. 131 (3) regard- 
ing publication was mandatory but its re- 
quirement regarding the manner of publi- 
cation ‘was directory, It further held that 
substantial compliance with the directory 
provision attracted the operation of the 
provisions of sub-section (3) of Section 
135. In this view, it was held that Sec- 
tion 135 (3) shut out the inquiry about 
the non-compliance with the provisions 
of the later part of Section 131 (3). 

10. In the Municipal Board, Ha- 
pur v. Raghuvendra Kripal, AIR 1966 
SC 693 there was again defect in the 
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publication under Section 131 (3). 


publication was made in any local Hind 


paper but it was made by affixing a copy 
of the-resolution on the notice board 
and by beat of drums, The Supreme Court 


held that the defect was’ of the same. 


hature as in the case.of the Municipal 
Board, Rampur, and the imposition had 
the protection of Section. 135 (3) with the 
result that the tax must be deemed . to 
have been imposed according to the Bie 
cedure laid down in the Act. 


IL In Municipal Board, Sitapur v. 


L. Prayag Narain Saigal, AIR 1970°SC 58. 


also, the defect was in regard to the pub- 
lication under Section 131 (3). In this 
case, there was a publication in a local 
Hindi paper but the proposal to. impose the 
tax was not separately published but was 
published as a part of the. draft rules, 
The Supreme Court held that the draft 
rules incorporated, the preliminary pro- 
posals and made a mention of. the special 
resolution and as such there was suff- 
cient publication of the proposal. The 
defect was held to be covered by the pro- 
visions: of sub-section (3) of Section 135. 


12.: We may also refer to the de- 
cision of the Supreme Court in Berar 
Swadeshi Vanaspati 
mittee, Shegaon, AIR 1962 SC 420 where 
provisions of Section 67:of the C, P. and 
Berar Municipalities Act, which are si- 
milar to the provisions of: Section 135 (3) 
of the U. P. Municipalities Act, came up 


for consideration, The imposition there was ` 


challenged on the ground that the objec- 
tions filed: had not been properly consi- 
dered and disposed of, ` It was held that 
the publication of the final notification 
was conclusive and shut out the inquiry 
into the question whether the’ objections 
had been rejected | properly’ or not. 


13. These cases lay down that if 


there is non-compliance with any direc- 
tory provision’ relating to the procedure 
prescribed for imposition of a tax but 
there’-is substantial compliance with that 
provision then inquiry into such. - non- 
compliance is shut out by sub-section (3) 


of Section 135, But inquiry into.non-com-, 


pliance with an essential or:mandatory 


provision is ‘not shut out by Section. 135 
(3). The requirement of previous publi-. 


cation is essential and mandatory under 
Section 300 of the U. Py. 
Act‘and Section 23 of the -General Clau- 


ses Act,..If there ig*no, previous, publica- 


tion before a rule is finalised then .the 
rule is made in violation. of the essential 
and mandatory provisions, - Sup recio 


v: Municipal Com- - 


_ Municipalities, 
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(5) of Section 23 of:the Genéral Clauses 
Act cannot cure this non-compliance or 
shut’ out ‘inquiry thereinto: The rules; 
having. been made without previoug pub- 
lication, must be held to be invalid? . 

14. - The rules were published in 
the U. P. Gazette dated July 15, -1950. - 
Sub-section (2) of Section 134 of the 
U. P. Municipalities “Act requires that 
when the rules have been made, the order 
of sanction and a copy of the rules shall 


` be sent to the Board and: thereupon. the 


Board shall, by special resolution,. direct 
the imposition of the tax with effect from 
a-date to be specified in the resolution. 
It is clear from this provision that the 
special . résolution can only be passed 
after the rules have been made and: have 
been received’ by the Municipal Board! In 
the présent case, the order of the District 
Magistrate, which is equivalent to the 
special resolution, was passed: on June 
20, 1950, much before -the rules were 
even finalised or published. In: Nizam 
Ali v. Municipal Board, Fatehpur, 1962 
All LJ 226, a learned Single Judge held 
that the Board can pass a special resolu- 


‘tion under Section 134 (2) only after, the 


receipt of the order of sanction and a 


-copy of the rules and that no such. spe- 


cial resolution could be passed before the. 
finalization of the rules; The order of 
the District Magistrate was passed. in 
violation of the provisions of sub-section 
(2) of Section 134. ~- 


15. - Lastly, it has to be considered 
whether any notification was published 
as required by sub-séction (2) of Section 
135, notifying the imposition of the tax 
from the appointed date. As we have 
said above, there was no legal or valid 
resolution passed in accordance with: the 
provisions of sub-section (2) of Section 
134 which alone could be the foundation 
or’ basis of’ a notification under Section: 
{35° (2).. Apart from'this legal defect, 
factually also, there is no such notifica- 
tion under Section’: 135 (2). Learned 
counsel for the Municipal Board’ relied’ 
upon Annexure ‘5’ to the writ petition as 
being a-notification under Section 135 (2). 
This is..merely the final publication of 
the. rules required by Section 134 (1). The. 
notification itself states that it was being: 
published under Section 300 of the U. P. 
Municipalities. Act. This notification can- . 
not be equated with, R notification- under 
Section 135; (2).. 

At the time... ea publieado of the 
final rules under. Section. 134 (1),.the ques- 
tion of. notifying the ‘date, - from which. 
the tax will, be, imposed, . does not arise as 
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further action under sub-section (2) of 
Section 134 and under sub-section (1) of 
Section 135 still remains to be taken be- 
fore the notification under sub-section (2) 
of Section 135 can be published, Fur- 
ther, the notification relied upon merely 
states “the rules shall take effect from 
July 15, 1950”. This does not at all com- 
ply with the requirement of sub-section 
(2) of Section 135. This provision re- 
quires the Prescribed Authority to: notify 
in the official Gazette the imposition of 
the tax from the appointed date. This 
the notification in question does not do. 
The notification dated July 7, 1950 can- 
not take the place of notification under 
sub-section (2) of Section 135. Dealing 
with a similar notification in Kedar Nath 
v. Municipal Board, 1956 All LJ 198 a 
Division Bench of this Court held that 
the same could not be treated as a notifi- 
cation under Section 135 (2). It is thus 
clear that no notification under Section 
135 (2) was published in the present case 
with the result’ that the octroi tax was 
not validly imposed, 

16. It now remains 
an argument raised for the first 
during arguments on the basis of facts 
sought to be placed before us by means 
‘of a supplementary counter-affidavit. 
Learned counsel for the petitioner strong- 
ly opposed our entertaining this new plea. 
There is really no justification for grant- 
ing permission to raise this new point at 
all. The facts, on which it is based, were 
well within the knowledge of the Muni- 
cipal Board even at the time when it filed 
the original counter-affidavit in the case. 
We may mention that as there was some 
confusion about the facts of the case, we 


to deal with 


had given time to the Municipal Board to. 


produce certain documents, particularly 
the Hindi newspapers in which the draft 
proposals and the draft rules were pub- 
lished. The Municipal Board filed a sup- 
plementary -counter-affidavit, stating that 
copies of these Hindi newspapers were 
not available, : 


In this very supplementary counter- 
affidavit it has averred that after July 15, 
- 1950, fresh proceedings were taken for 
enhancing the rates of Octroi tax and 
that the defects and shortcomings, which 
were there in the earlier imposition, were 
cured by the fresh proceedings. Apart 
from the fact that.the Municipal Board is 
not entitled to raise this question at this 
stage, we find no substance in it. What 
was sought to ‘be done was only to modify 
the rates of octroi tax and steps were 
taken only in respect of this modification 


Arya Kannya Inter College v. State 


` purporting to be under 


time ° 


A.I. R. 


Even the final notification 
Section 135 (2), 
which was published in the U. P, Gazet- 
te dated May 26, 1951, stated that the 
amended schedule of rates of octroi tax 
will come into force from May 20, 1951. 
If the original imposition of octroi tax 
was illegal, we do not think that the fresh 
proceedings for-. amending the schedule 
containing rates of octroi tax can validate 
the imposition. In this view, we did not 
call upon the petitioner to file any sup- 
plementary rejoinder-affidavit, 

17. The writ petition is according- 
ly allowed and a writ in the nature of, 
mandamus is issued to the Municipal 
Board, Maunath Bhanjan, Azamgarh, di- 
recting it not to realise octroi duty from 
the petitioner on the basis of the imposi- 
tion alleged to have been made under 
the notification dated July 7, 1950, pub- 
lished in the U. P. Gazette dated July 15, 
1950. The petitioner is entitled to its 
costs from the Municipal Board, 

i Petition allowed. 


of the rates. 
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K. B. ASTHANA, C. J. AND 
J. M. L. SINHA, J. , 
Prabandha Samiti, T. J. P. Arya Kan- 
nya Inter College,’ Etawah through its 
President. and others, Petitioners v. State 


‘of U. P. and others, Respondents, 


Civil Misc. Writ No, 1366 of 1972, D/- 
25-3-1976, 

(A) U. P, Intermediate Education Act. 
(2 of 1921), Secs. 16-A (6), 16-B, 16-C — 
Scheme of administration providing for 
appointment of administrator — Is ultra 
vires, 

.A scheme of administration of an 
Educational Institution must be framed 
in accordance with sub-sections (1) to (5) 
of Section 16-A and Sections 16-B and 
I6-C. There is no provision in Section 
16-A and 16-B or 16-C for the replace- 
ment of a committee of Management, by 
an Administrator. Para 20 of the scheme 
of Administration framed by the Pra- 
banda Samiti T. J. P. Arya Kannya Inter 
College providing for the appointment of 
an administrator by the State Govern- 
ment under certain circumstances is ultra 
vires as being repugnant to the Act. 

(Paras 6, 7, 10) 

Cases Referred: Chronological Paras 
AIR 1972 All 133 = 1971 All LJ 1311 3 
W.’ P. No. 3273 of 1970, D/- 10-12-1970 
(All) on 3 
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V., C. Misra, for Petitioners; K. M. 
Sinha, K. C. Saxena, H.-S. Nigam, H. N. 
‘Sharma, > C., for Respondents. `- 

J.. M. SINHA, J:— The petitioner 
in this case pea educational institution 
for teaching girls for the High School 
and Intermediate examinations of the In- 


termediate. Education Board of U, P. The ` 


institution is-managed under a Scheme 
of Administration framed under ‘Section 
16-A of the Intermediate Education. Act, 
1921 (hereinafter to be called the Act)- 
Paragraph 20 of that Scheme,- translated 
in English, is as follows. ; 
EMERGENCY PROVISION: 


(1) When the State Government is of - 


the opinion that circumstances have arisen 
which have rendered it impossible to pro- 


perly carry on the administration of the 


institution in the normal manner, it may 
appoint .an administrator— 


Provided that no such administrator. 


shall be appointed except: > 
(a) on ‘the recommendation of the 
committee, or ` 
(b) on the recommendation of the 
Director of Education after allowing the 
President an opportunity to 


commendation, 

(2) Upon such appointment being 
made the committee «and all its office- 
bearers shall. stand suspended and all 
their powers and functions shall vest in 
the administrator except- that the admin- 
istrator shall not have the authority ` to 
take loan for or on behalf of the society/ 
institution or to transfer any immoveable 
property thereof.- (The remaining sub- 
paragraphs of para.:20. are not material).” 

: 2. Purporting tø act. under the 
aforesaid . paragraph the State. Govern- 
ment (hereafter -called respondent No. 1) 
issued ‘a notice’on 31st August,-1971, to 
the -President of -the Committee of 
Management of the institution to show 
cause why, for: the reasons stated there- 
in, the Government should not-appoint an 
administrator, On 13th September, 1971, 
the President. sent his reply. By-an order 
dated 20th December, 1971, however, the 
Government appointed: the District 
pector of Schools (hereafter called. _ res- 
pondent- No. 2) to be the administrator, 


who took over charge of the institution: 
‘petition: 


on 23rd: December, 1971. The’ 
challenges the appointment of the admin- 
istrator on the ground, inter 


of. the institution, under which the res- 
pondent No. 1 acted to appoint respon- 
dent No, 2 to be.the administrator, . is. 
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submit a. 
written explanation against the said Te 


Ins-. 


‘alia, that ` 
para. 20 of the Scheme of Administration - 
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ultra vires of the Act, and, therefore’ 
non-existent, -Some other grounds have 
` also been stated in the writ petition, but - 
since they were not pressed, it is not ne- 
cessary to refer to them. 

3. The petition first came up for 


< hearing before a learned single Judge of 


this Court, who found that there was 
some conflict of views on the point in 
issue in two decisions of this Court viz., 
Adarsha Kannya Uchchatar Madhyamik 
Vidyalaya, Kanpur v. State of U. P.. 
(1971 All LJ 1311) = (AIR 1972 
All 133) .decided by B.N,  Lokur, 
J, and Writ Petition No, 3273 of 
1970: D. A. V, Inter College Board,. Mee- 
rut v. State of U. P., (decided by C D. 
Parekh, J., on 16-12-1970) ee In the 
former case B, N. Tokur. held -that 
para. 20 of the Scheme of a _Adminis- 
tration (which ig identical to para. 20 of 
the Scheme of Administration in the in- 
stant case) was ultra vires and outside 
the scope of Section 16-A of the Interme- 
diate Education Act. In the latter case 
C. D. Parekh, J., held: that Section 16-D 
of the Intermediate Education Act did not 
apply: to cases. where there was dispute 
regarding the persons constituting the 
managing committee; and in such cases an 
order. appointing an: administrator could 
be passed under. para: 31 (which corres- 
ponds with para. 20) of the Scheme of 
Administration. Obviously, if paragraph 
31 of the Scheme of Administration is 
ultra vires of the Act, the State Govern- 
ment could not act or.appoint an admin- 
istrator thereunder, In view of this con- - 
flict, the learned Single . Judge referred 
the case to a larger Bench, and it is thus 
that the case has come up before us, 


4, In ‘view of the contentions rais- 


„ed before us, the only question for con- 


sideration is‘-whether paragraph 20 of the 
Scheme of Administration of the petitio- 
ner -institution is-repugnant to the Act 
and could not be acted upon by the Gov- 
ernment to appoint an administrator of 
the petitioner. institution. 

z 5. - Section 16-A of the Act enjoins 
that there shall be a Scheme of Admin- 
istration for every institution. It further 
requires that the Scheme of Administra- 
tion shall, amongst other matters, pro- 


-vide for the constitution of a committee 
of management vested with the authority 


to manage and conduct the affairs of the 
institution. Sub-section ` (6) _ of Section 
16-A, which. deserves -particular “notice, 
reads as- under:— 

_ “Every recognised institution shall: 
be managed: in . accordance - with the 
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Scheme `of. Administration framed under 
and in accordance with’ sub-section : (1) -to 


Bub cecton (5) of Sections’ 16=B and 16-C.” ` 


6. On., the language used in. sub- 
section (6) of Section 16-A it iş clear. that 
the Scheme’ of Administration must be 
under and in accordance with sub-section 
(1) to sub-section (5) of that section and 
Section 16-B and Section 16-C,. ‘In other 
words, the Scheme of Administration can- 
not provide for anything which falls out- 
“side the scope of the. aiorespid provisions 
of the Act. : BO Se 


7: Sub-section (1) of Section 16-A 
makes it imperative’ that there shal] bé’a 
Scheme of Administration for :every in- 
stitution and that'the Scheme must carry 
provision for the constitution of the com- 
mittee of the:management. Sub-section 
(2) only states that no member of a com- 
mittee of management shall attend any 
meeting of the committee nor shall exer- 
cise his right of vote whenever a charge 
concerning his personal conduct ‘is under 
discussion. 'Sub-section (3) states that the 
Scheme of Administration shall describe 
the’ powers, duties and functions of the 
Headmaster/Principal wand of the commit- 
tee of management in relation‘to the in- 
stitution, Sub-section -(4) lays down that 
where more than one recognised institu- 
tion is maintained by: a body or autho- 
rity, there shall be a’ separate committee 
of management for each institution, un- 
less otherwise provided in the regulations: 
Sub-section (5) lays down that the:Scheme 
- of Administration’ . of every institution 
shall be subject to the approval of the 
Director of Education and that no amend- 
ments to-or change in that Scheme shall 
be made at:any time, without: the prior 
. {approval of the Director. .It will thus ‘ap- 
pear that none of the clauses of Section 
16-A of the Act provides for the replace- 
ment of a committee of Ep a 
an adininistrator. 


8. Section 16-B only” lays, “dsl 
the period within: ‘which the Scheme of 
Administration must be -submitted«: for 
the approval - of the’ Director of ‘Educa+ 
tion, ` It also -provides for the. exterision- 
of that period and for the action -to ‘be 
_ taken by the ‘Director of Education‘in the 
event of the institution not submitting 
any Scheme’ of Administration. ' Section 
16-C . provides for !thé ‘approval ‘of: -the 
Scheme of Administration by the’ Direc-! 
tor of Education and’'/for any’ alteration: 
or modification being suggested’ by the 
Director in'that:Schemé: It will thus’ ap- 
pear that. neither: Section 16-B nor. Sec- 
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tion 16-C. refers to. a committee of 
management.being ‘replaced by: an admin- 
istrator, particularly in cases where a 
Scheme of Administration has been sub- 
mitted and approved by ‘the Director. 
one Tt, therefore,- becomes -obvious 
that para.. 20 of the Scheme of Adminis- 
tration, which is impugned in this case, 
travels beyond the scope of sub-section 
(1) to sub-section (5) of Section 16-A and 
Sectioris 16-B and’ 16-C: It thus ‘violates 
ne mandate contained in sub-section (6) 
of Section 16-A, © inasmuch ‘as it is not 
under and in accordance with the afore- 
said provisions, 

9-A, The legislature presumably res- 
tricted the scope of the Scheme of . Ad- 
ministration by enacting sub-section (6) 
because it provided an elaborate ` proce- 
dure in Section 16-D of the Act for re- 
medying the mismanagement in any edu- 
cational institution. ‘Sub-section (1) of 
Section 16-D empowers thé Director’ of 
Education to get an institution inspected 
from time to time. Sub-section (2) there- 
of;vests an’ authority in the Director of 
Education. to ask’ the management of an 
institution to remove any. defect of defi- 
ciency. found on. inspection ‘or otherwise. 
Sub-section (3) states that if the' manage- 
ment fails to comply with any diréction. 
issued by the Director, the latter can. re= 
fer the case to the Board for withdrawal 
of recognition orimay recommend to the 
State Government to. proceed against the 
institution ‘under sub-section (4), which in 
its turn provides’ for an, authorised con- 
troller being appointed and for the insti- 
tution being run in. accordance with -'the 
directions of the ‘authorised controller, ' 

+ Sub-section (5) provides that -When 
the management or any person ‘having 
any. function of : management does -not 
comply with or refusés -to carry out” ‘any. 
direction given by the authorised control- 
ler,-the latter may, with the previous ap- 
proval of 'the *State `i Government, take. 
over: the management of ‘the “institution 
for“guch‘period“as tHe -Government ‘may 
fix (other. sub-sections! of Section 16-D 
are’ not’material heré):' Now, since the 
legislature itself provided in the: ‘Act this 
elaborate procedure for dealing with ‘the | 
mismanagement: in any educational insti- 

tution; ‘the --Scheme’ of Administration; 

whichis aimed -by a ‘subsidiary ‘Body 

cannot’ in''the absence of. express’ powers... 
in that :regard providevtor an alternative 

procedure: for the same! purpose which ‘is. 
wholly! idifferent from‘ that contained in’ 

Section: 16-D and- even more ‘stringent 

than .that ‘procedure,: As would = appear: 
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on a perusal of Section 16-D, the . 

mittee of management does. not cease; Nee 
function till- all other methods. specified 
therein for dealing with. the. management 
are exhausted.. As opposed .to this, para- 
graph 20. of the Scheme of Administration 
straightway empowers the Government 
to take over the management oE the in- 
stitution. i 

. 10. We, have, therefore, no doubt 
in our' mind that- ‘paragraph 20 of the 
Scheme of Administration is inconsistent 
and repugnant to the Act. It is accord- 
ingly to be treated ‘as non-existent and 
outside the scope of Section 18-A. 

11, This petition is accordingly 
allowed and paragraph 20 of the Scheme 
of the petitioner institution is quashed, 
together with the order dated: 20th’ De- 
cember, 1971, passed by ‘the respondent 
No. 1 appointing the respondent No. 2 to 
be the administrator of the institution. 
No order is, however, made as to costs. 

Petition allowed. 
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The 1 Union ‘of India, ‘Appellant v. 
Firm Banshidhar Premsukh Dass Png an- 
other,. Respondents. A 


» Second Appeal No, 3505 of 1966, Di- 
24-3-1976.* 


(A) Railways Act, Sections 77, 140 (c). 


and 142 — Notice under Section 77 — 
Mere posting of notice on last day of limi- 
tation not sufficient — It must be so post- 
aes to a a e 6 
months in the normal course. 

The intention of the Legislature was 
not that mere posting of the ,letter would 
amount to service of. notice on the rail- 
way authority. (Para 4) 

The notice should be sent within 6 
months so as to reach the Railway Au- 
thority in the ordinary course of post 
within 6 months; (Para 3) 


In considering the effect of Section 
140 (c) the provisions of Section 142 too 
have got to be considered, AIR 1988 Ker 
23 and- AIR 1974 All 366 (FB), Dist. 

(Para 4) 
Cases Referred: Chronological Paras 
AIR 1974 All 366 = = 1974 Ali LJ 470 FB) 


AIR 1968 Ker 23 = 1967 Ker LT 111 3, 4 


*(Against decree of V. 
Addl. Civil J., Agra, Di 2 


GT/HT/C308/ 76/KNA 


25-9-1965.) 


Union of India v: ae B. P: Dass. (Kapoor J.}! 


~ Agarwal, 2nd. 


[Prs, 1-2} AHM. 491 


AIR, 1962 SC 1879 :-=..(1963) 2 SCR 832 5 
1961 All LJ 983 = 1961 All WR ey bee 


AIR 1927 All 215 = 99 Ind. Cas 622 ° i 
AIR'1926 All'214 = 24 All LJ 360 x 93 
(1886) 3 TLR 1830" A 

Gur Pratap Singh, fer Appellant; 

Swani Dayal, for Respondents, 
-< JUDGMENT:— This is a defen- 
dant’s appeal against ‘the judgment and 
decree dated 25-9-1965 of the II Addl. 
Civil Judge, Agra in Civil Appeal No, 245 
of 1965 reversing the decree of the Mun- 
sif, Agra dated 31-3- 1965 in original suit 
No. 547 of 1962. 

2. The plaintiff had brought a suit 
for recovery' of a sum of Rs. 3,183/- as 
value of -the goods short delivered, 
Rs. 1,000/- as damages for deterioration in 
quality and Rs. 270/- as interest. ` The 
plaintiff had booked one consignment of 
mustard oil on 9-10-1961 in one tank wa- 
gon containing 186 quintals and 45 kg. 
for carriage to Kulpighat from Jamuna 
Bridge, Agra, When the wagon reached 
the destination, it was dicovered that its 
original seals, lables and the iron rings 
were broken and subsequently its contents 
were transhipped to another wagon of 
sweet-oil, The plaintiff thereupon took 
delivery of the goods after weighing and 
{t was found that it was short by 15 quin- 
tals 45 kg. of oil. The plaintiff also al- 
leged that the quality of the oi] was ma- 
terially affected by transhipping it to an- 
other wagon of-sweet oil. So he claimed 
damages of Rs, 1,000/- on this account. It 
appears that the sample of the oil was 
sent to the public analyst but no deterio- 
ration was . found in its contents, The 
suit was contested on behalf of the Union 
of India on various pleas, one of which 
was that it was barred under Section 77 
of the Indian Railways Act. Short deli- 
very was not disputed but it was alleged 
that there was no misconduct or negli- 
gence on the part of the railways. The 
learned Munsif held that short delivery 
was proved in this case and it would be 
deemed that it was due to the negligence 
and misconduct of the employees of the 
defendant. He held that no case for da- 
mages was made out. He dismissed the | 
suit on the basis of the finding arrived 
at on Issue No, 3 that the suit was bar- 
red under Section 77 of the said Act, He, 
however, observed that in case the suit 
was not barred under Section 77 of the 
Act, he would have decreed it for Rupees 
3,183/-. According to the lower appellate 
court three points arose for consideration 
in the appeal which are as follows:: 
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1. Whether Section 77 of the Indian 
Railways Act was applicable to the pre- 
sent case? 


2. Whether a notice under Section 77 
of the Indian. Railways Act wag really 
‘given by the plaintiff? 


3. Whether the notice under Section 


¥7 of the Indian Railways Act was given. 


within time ? 

On point No. 1, the lower appellate court 
arrived at the conclusion that under the 
circumstances of this case it was not a 
case of conversion but was a case of short 
delivery which fell within the. purview of 
the term “loss” as used in Section 77 of 
the said Act and the notice under Section 
77 of the Act was absolutely essential, On 
points Nos, 2 and 3 the lower appellate 
court arrived at the conclusion that cer- 
tain letters sent to the railway authori- 
ties did not amount to notice under Sec- 
tion 77 of the Act as they were not ad- 
dressed to the proper authority, It, how- 
ever, took the view that proper notice 
under Section 77 of the Act was actually 
sent on 9-4-1962 and was served on 10-4- 
1962 and that it was sufficient compliance 
of the provisions of Section 77 of the Act 
as it was sent on the last day when the 
period of six months was to expire. With 
these findings it decreed the plaintiff’s suit 
for recovery of Rs. 3,183/- with propor- 
tionate costs. 


3. The only point that arises for 
decision in this appeal and: which has been 
pressed before me is whether the notice 
sent on 9-4-1962 was sufficient compliance 
under Section 77 of the Act and whether 
it would be deemed to be within time. 
Sri Gur Pratap Singh, learned counsel for 
the appellant has placed reliance on a 
Division Bench authority of this Court in 
the case of Narain Ramchandra Kelkar v. 
Union of India, (1961) All LJ 983 and has 
argued that notice which was sent on the 
last day of limitation could not have 
reached the railway administration with- 
in the prescribed period of limitation and 
as such it should be deemed to have been 
sent beyond time. The Division Bench 
cited above had referred to two earlier au- 
thorities: Secretary of State v. Firm Im- 
perial Metal Works, AIR 1926 All 214 = 
(24 All LJ 360) and Chaturbhuj Ram Lal 
v. Secretary of State for India, (AIR 1927 
All 215). The second authority is of a 
Division Bench. The learned Judges in 
the case of Narain Ramchandra Kelkar 
v. Union of India, (1961 All LJ 983) cited 
above have referred to Section 140 of the 
Act also, The effect of these decisions is 
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that notice under Section 77 of the Act 
should have been sent to the proper rail- 
way authority within six months so as to 
reach the railway authority in the ordi- 
nary course of post within six months. 
Learned counsel for the appellant - has- 
also placed reliance on the case of Union 
of India v, M/s. Laxmi Textiles, (AIR 
1968 Ker 23), which is to the same effect. 


4. Sri Swami Dayal, learned coun- 
sel for the respondents, on the other 
hand, has argued that in the Allahabad 
cases the import of Section 140 (c) of the 


` Act has not been properly considered. Ac- 


cording to him, the effect of this sub-sec- 
tion ig that as soon as the letter is post-— 
ed at the post office, it amounts to service 
on the railway authority as the Post 
Office becomes: an agent of the railway 
authority. In support of this contention 
he has placed reliance on a Full Bench 
decision of this Court in the case of 
Bhikha Lal v., Munna Lal, 1974 All LJ 
470 = (AIR 1974 All 366) (FB).. In that . 
case the learned Judges were called upon 
to consider whether sending money by 
money order well within time-was suffi- 
cient to save a tenant from the mischief 
of Sec, 3 (1) (a) of the U. P. (Temporary) 
Control of Rent and Eviction Act, 1947. 
They took the view that payment of 
money at the post office amounted to pay- 
ment of money to the landlord and the 
post office acted as an agent of the land- 
lord. The following observations may be 


‘reproduced: 


“The facts of the instant case are 
closely . akin to those in Norman v. 
Rickets, (1886) 3 TLR 182, Just as in that 
case handing over of a letter containing 
the cheque demanded was considered to 
be a payment to an agent of the creditor, 
so also in, the present case handing over 
of the arrears of rent in cash at the post 
office must be held to be payment to the 
appellant’s agent, or in the alternative to 
a common agent of both parties and thus 
by legal implication to the appellants.” 
Sri Gur Pratap Singh, learned counsel for 
the appellant has, however, argued that 
that cannot be an authority for the pur- 
pose of Section 77 of the Act and that in 
considering the effect of Section 140 (c) 
the provisions of Section 142 too have got 
to be considered. There is certainly force 
in this argument. Section 142 of the Act 
is as follows:— ; 


“142 — Where a notice or other docu- 
ment is served by post, it shall be deemed 
to have been served at the time when the 
letter containing it would be delivered in 
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the ordinary course of post, and in prov- 
ing such service it shall be sufficient to 
prove that the letter containing the notice 
or other document was properly address- 
ed. and registered.” 

Section 140 (c) of the Act provides for a 
mode of service, 


(c) by forwarding it by post in a pre- 
paid letter addressed to the manager or 
the Chief Commercial Superintendent or 
Agent: at his Office and registered under 
the Indian Post Office Act, 1898.” 


Section 142 of the Act clearly provides 
that it would be deemed to have been 
served at a certain time, It is thus ob- 
vious that the intention of the legislature 
was not that mere posting of the letter 
would amount to service of notice on the 
railway authority. This aspect was dealt 
with at length by the Kerala High Court 
in the case of Union of India v. M/s. 
Laxmi Textiles, (AIR 1968 Ker 23). The 
view taken by this Court in the above 


cited authorities was based on a reading” 


of Secton 77 along with Sections 140 and 
142 of the Act. In my opinion, the law 
laid down in those authorities is still good 
law in spite of the Full Bench decision in 
the case of Bhika Lal v. Munna Lal, (1974 
All LJ 470) = (AIR 1974 Al 366) (FB) 
(supra) which dealt with a different as- 
pect altogether while considering the pro- 
visions of the U, P. (Temporary) Control 
of Rent and Eviction Act, 1947. 


5- Learned counsel for the res- 
pondents has also drawn my attention to 
the fact that 8th April, 1962, was a Sunday 
and as such the notice could not have 
been posted on that date. I do not think 
it would make any difference, under the 
circumstances of the present case. It 
would have been a different matter if the 
notice was despatched well in time but 
was not received by the railway because 
of holidays intervening, He has also plac- 
ed reliance on the case of Jetmul Bhoj 
Raj v. Darjeeling Himalayan Company 
“Ltd, (AIR 1962 SC 1879), In that case it 
was held that a letter sent by the consig- 
nor informing the General Manager that 
the consignment had not reached the des- 
tination and that: a search for the same 
be made, should be deemed to be suffi- 
cient notice under Section 77 of the Act 
even though claim for compensation had 
not been made as the same would be’ im- 
plied. It was also observed by their 
Lordships of the Supreme Court that 
notice under Section 77 of the Act should 
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be liberally construed. In that case the 
effect of notice being time barred was 
not considered and as such that decision 
is distinguishable.. When limitation is 
prescribed and. there is no provision for 
extending time, it is certainly not possible 
to extend the period of limitation by con- 
struing the provisions liberally. 

The view taken by the lower 
appellate court was erroneous in law and 
was against the settled view of this Court. 

7. In the result the appeal is al- 
lowed, the judgment and decree of the 
lower appellate court are set aside and 
that of the trial court are restored. The 
plaintiffs suit thus stands dismissed. 
However, in the circumstances of case, 
both the parties shall bear their own costs 
throughout, 

: Appeal allowed. 
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K. B. ASTHANA, C, J. AND 
C. S. P. SINGH, J. 


Jagdish Narain Bhatnagar and others, 
Appellants v. The Additional District 
Judge (I) Bareilly and others, Respon- 
dents. 

Special Appeal No, 134 of 1975, D/- 
19-1-1976.* 

(A) U. P. Urban Buildings - (Regula- 
tion of Letting, Rent and Eviction) Act 
(13 of 1972), Section 16 — Application for 
release of premises — Allotment order to 
terminate upon expiry of 15 days from 
date of handing over charge by allottee 
of his post — Allottee transferred — Fa- 
mily members remaining in possession — 
Application for release made held was 
misconceived, (Ibid S. 21) — (U. P, (Tem- 


`- porary) Control of Rent and Eviction Act 


(3 of 1947), Section 7 (2)). 


Section 7 (2) of the old Act did not 
envisage any conditional allotment order. 
Therefore when an allotment order was 
issued under that section on the condi- ` 
tion that it will terminate on the expiry 
of 15 days from the date of handing over 
of charge by the allottee of his post, that 
order must be confined only to the let- 
ting out of the accommodation. That con- 
dition was not valid under that Section 7 
(2). Since the possession of the allottee 
cannot be said to be unlawful, on the 
coming into force of the new Act, no va- 





*(Against Judgment of Hari Swarup, J., 
reported in 1975 All LJ 352.) 
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cancy either notional or factual has taken 


place to enable release proceedings under. 
Section 16, - An application under Section 
16 by the landlord ‘then is as such mis- 


conceived on the basis of such allotment 
order, No estoppel arises since the con- 
ditional] part of the allotment order iə a 
nullity. The allottee having taken pos- 
session on the basis of the allotment also 
does not create any estoppel as the order 
cannot be said to contain any represen- 
_ tation of the tenant which- had induced 
the landlord: to alter his position to his 
detriment. (Para 4) 

When the allottee has. been transfer- 
red but his wife and other family mem- 
bers are residing therein, his transfer by 
itself-will not- create a vacancy, Fictional 
vacancy under Section 12 is not. attracted 
in such a case. 


It cannot be said that since the land- 
lord's application under Section 16 has all 
the requisites of an application _ under 
Section 21 relief under Section 21 should 
` be granted to him, (Para 6) 


R. N. Bhalla, for Appellants; M. P. 
Singh and A.. P, Prakash, for Respondents. 


C. S. P. SINGH, J.:— This is an 
appeal by the landlord-petitioners, An 
application.was moved by him under Sec- 
tion 16 of the Rent Act for release of the 
`” accommodation. It was alleged that the 
premiseg had been allotted to one Sri R. 
P. Dangwal, A. D. M, (J) with the rider 
that the allotment order shall stand ter- 
minated on the expiry of 15 days from 
the date of making over charge of the 
post of A. D. M, (J), Bareilly. It was as- 
sérted that Sri R. P, Dangwal has already 
béen transferred from Bareilly and that 
as a result, the house had fallen vacant 
and the premises should be released in 
favour of ‘the landlord-appellants, The 
Rent Control and Eviction Officer held 
that a vacancy had occurred by the ope- 
ration of law, and as such released the 
premises in favour of the Jandlord-appel- 
lants. 

On appeal, the District Judge found 
that the need of the landlord-appellants 
. was genuine but held that inasmuch ` as 
the accommodation was neither factual- 
ly nor notionally vacant, the application 
under Section 16 of the Act was mis-con- 
ceived, He wes of the view that the pro- 
per remedy was by way of an applica- 
tion under Section 21 of the Act. In the 
operative portion of the order, he partly 
allowed the release application to the 
extent that he directed that the release 
of the accommodation would take place 
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(Para 5), 


- confined only to the letting out of 


A.L Ry 
on the premises falling ‘vacant on. being. 
vacated by Sri Dangwal. - 

-. 2 The landlord-appellants. there~ 
upon filed ‘writ petition ‘No. 6041 of 1974 
out of which the present.appeal arises. | 
The learned single Judge. held that: inas“ 
much as Sri Dangwal continued to be in 
occupation of the premises, no factual or 
notional] vacancy existed, and as such the 
premises in dispute could not be released 
under Section 16 of the Act. The con- 
tention on behalf of the landlord-appel- 
lants that the ‘application made by him 
should be treated-as one under Section: 
21, was not countenanced, on the consi- 
deration that neither the District Magis- 
trate, nor the District Judge had com~ 
pared the needs. of. the landlord’ and the 
tenant as envisaged under Section 21° of 
the. Act. : 

3. Counsel for the appellants con-— 

tended that as under Section 43 (2) (k) 
of.the Rent Act, the allotment ‘made ` 
under the old Act became final, a vacancy 
occurred on the expiration of that order, 
and as such an application under Section ` 
16 wag in order, and, further that the 
tenant ‘was estopped from taking the 
stand that the premises wére not vacant, 
on account of the allotment order passed 
earlier, It was also contended that as 
only family members of the’ tenant were 
residing in the prerhisés, the ‘pretties 
should be deemed to be vacant. - 

- 4, We are unable to accept these 
contentions. Section 7 (2) of the old Rent 


` Act did not contemplate’ any conditional 


allotment order. That section postulated 
an order by the District Magistrate to the 
landlord to let, or not to let any accom- 
modation which has fallen vacant or was 
likely to fall vacant. The direction which 
the District Magistrate issued under that 
section had in the circumstances to be 
the 
accommodation. No further direction 
under Section 7 (2) could be validly issu- 
ed. Thus the rider in the allotment order 
that the allotment will stand terminated 
on the expiry of fifteen. days from the 
date of making over charge of the post of 
A. D. M. (J), was a mandate which did 
not fall within the four corners of Sec- 
tion 7 (2) and was not Honest in the eye 
of law. 


. Thus, of the. e of iis new Act, 
inasmuch as the possession of the tenant 
could -not be said to be unlawful, no va- 
cancy either notional or factual occurred 
so as to enable the landlord to take pr 
ceedings under Section 16 of the Act. PNo 
question of estoppel also arises in this 


i976,” 
view of the matter, as that‘latter part. of 
the allotment order -was.-ia: nullity. The 


fact that..the tenant acting on that allot- `. 


ment order took: possession, would also not 
create any estoppel, as the order cannot 
be said to contain any representation : on 


the part of the tenant-which induced the. 


landlord to alter‘ his- posice be his der 
riment, 


f F x + Pi 4 i 

5. “The third. contention also aes 
not. have any,. substance. It has been 
found for a fact the wife of: the tenant 
and hig other family members are resid- 
ing in the premises, This being so, the 
mere fact that:the tenant. has been trans- 
ferred to another ‘city, would:.not create a 
vacancy so long. as it remained occupied 
by his family members, The. provisions 
of Section 12 of. the . Act ‘which create a 
fictional vacancy cannot possibly be ap- 


plied to a case where the premises. are in 


factual: occupation of the,- tenant or. his 
family members, “ii 


6 As a jast resort; sunset for the . 
appellants urged : as he did before the. 


learned single, Judge,- that as his applica- 
tion under Section 16 of 'the- Act- had -all 
the requisites, of an application under 
Section 21 of the Act, the appellate au- 
thority. should .have, granted, -a.relief to 
‘ithe appellants under that provision, We 
cannot bring ourselves to agree with this 
contention, for the nature and the ‘scope 
of proceedings undér Séctions 16 and 21 
of the Act are not similar, and neither 
have the parties fought’ out the ‘case on 
this basis. Further, the authorities ‘de- 
ciding applications under Section’ 16 and 
21’are different, Under Section’ 16 of the 
Act, it is the District. Magistrate. who dis- 
poses of ‘applications; while under Section 
21 it is the Prescribed Authority; and they 
need not be the same officers in all’ cases. 


4. For all these reasons, “we up- 


hold, the judgment of. the léarned single 
Judge ahd dismiss the ” “appeal.” There 
shall, “however, pe zio L order = ‘as A costs 


at 
on 


abi 7 
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"Appeal e ‘dismis seid 
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: K. B. ASTHANA, C, J. AND 
- J, M. L. SINHA, J. - 

-Salig Ram and another, Petitioners v. 
Uma Shanker and others, . Opposite Par- 
ties, _ 
ae Suprema ‘Court Petn. No. 485 of 1974, 
D/- 14-5-1976.* 


3 (A) Constitution of. Indie, Article 133 
(1) — Provision is sole repository; of right 
of appeal to Supreme Court in Civil Pro- 
ceedings from High Court — Proceedings 
initiated before Constitution (Thirteenth 
Amendment) Act (1972) also governed by 
amended Article 133 (1) for right of ap- 
peal. (Civil P. C. (1908), Sections 169 and 
110.) 

The language of Section 109- read ` 
with Section 110, Civil P. C. was always 
consistent and almost pari materia with 
the language of Article 133 (1) as amend- 
ed’ from time. to time. There were no 


` two independent rights of appeal confer- 


red on parties to a suit culminating in-an . 
appeal in, the High Court, one under Civil 
P. C., Sections 109 and 110 and the se- 
cond, . ae Article - 133, Constitution of 
India, : oe « (Para 10) 


Ale 133 (1) js the solè repository 
of a right fo appeal to the-Supreme Court 
from ‘a ‘judgment, decree and ‘final order 
passed in’ civil proceeding © ‘by the High 
Court end even proceedings instituted be- 
fore ‘the commencement of Constitution 
(Thirteenth Amendment) Act (1972) would 
be governed by the amended Article 133 
a.. AIR 1957, Sc: 540, Distinguished. 


(Para' 12) 

Cases: Referred: ‘Chronological!’ Paras 
AIR 1975 Al 36 = “1974 All LJ 793 (FB) 
15 

AIR’ 1961" SẸ. 794 = 0961) 3 SCR 754. 13 
AIR 1957 SC 540 = 1957 SCR 488 ...,.12 


Delia for Petitioners; P, K. 
Mishra and J agg eis ‘for Opposite 


i Parties; . Rye 


re B. ASTHANA, c J— This is an 
application iby -‘the © ‘plaintiff-réspondents 
praying’ that this Court may grant a cer- 
tificate tothe: petitioners that the-case 


- fulfils the requirement ‘of Section: 109 (a) 


and (¢) read ‘with Section 110 of"the Code 


- of- Civil Procedure ` as also saa 133 a) 
`. of the ‘Constitution. vH? = 


get judgment of K. B. Asthana a 
TS ra, JJ., , Feported in AIR: “1975 
“Ar 36)" a 
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2. After obtaining the permission 
of the Advocate General, the plaintiff- 
respondents, who are two citizens of 
Allahabad, brought a suit under Section 


92 of the Civil Procedure Code praying , 


for the following reliefs: 


“d) Decree vesting of the Thakur- 
dwara properties namely the house Nos. 
62 and 62-A, Golghar Muthiganj, Allaha- 
bad (more fully described at the foot of 
the plaint) in the trustees to be appoint- 
ed.after settling a scheme for the manage- 
ment of the Thakurdwara of Sri Radha 
and Sri Krishnaji and Sri Mahabirji si- 
tuated in the said house, including the 
said house as the property appurtenant to 
the Thakurdwara. , 

(ii) Costs of the suit. 

(iii) Such ether and further relief as 
the Court may in the circumstances of the 
case deem just and proper.” f 
Three persons were impleaded as defen- 
dants in the suit, It was alleged by the 
plaintiffs that the house, decribed at the 
foot of the plaint, was Thakurdwara 
wherein idols of Sri-Radhaji and Sri Kri- 
shanji were installed in a room and of 
Sri Mahabirji in a verandah thereof and 
the Hindu public had been worshipping 
the said idols as deities since time imme- 
morial, One Baba Harbhajan Dass was 
` the Shebait after whose death Smt, Sukh- 
rani Devi, who was only a mistress of the 
Baba, came in possession of the Thakur- 
dwara having got her name mutated .in 
the municipal records as the widow of 
Baba. After the death.of Smt. Sukhrani 
Devi some time in the year 1954 no one in 
particular had been looking after the Tha- 
kurdwara and the property. appurtenant 
thereto, as no one was responsible to look 
` after and manage it. It was also alleg- 
ed by the plaintiffs that taking advantage 
of the position, the defendants had been 
claiming the ownership of the house in 
which the idols were installed on the 
basis of certain sale deeds obtained from 
Smt. Sukhrani Devi and had been filing 
suits against the tenants occupying some 
parts of the building. It was pleaded 
that the alleged transfer of the house and 
the Thakurdwara by Smt,. Sukhrani -Devi 
to the defendants and the entry of the 
name of all the defendants in the muni- 
cipal records as owners thereof was in- 
valid an4 not binding on the general 
Hindu public and Hie idols installed there- 
in, $ 

3. The defence was that neither 
the house in dispute nor the idols. instal- 
led therein -nor the so-called Thakur- 
dwara were ever endowed property or & 
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public trust. It was further pleaded that 
Smt. Sukhrani Devi was not a trustee nor 
was Baba Harbhajan Dass, They owned 
the property in their own personal rights 
and the defendants .have derived legal 
title from them. It was also pleaded that 
the suit ‘was incompetent and was not 
maintainable under Section 92 of the Civil 
Procedure Code, 

4, The learned Additional District 
‘who tried the suit, 
found that the house in suit was a public . 
trust and that the plaintiffs who were 
Hindus of the locality, had sufficient inte- 
rest to’maintain the suit, He also found 
that the suit was maintainable in the form - 
it was brought.. The defence plea that 
the house in dispute was’ a personal and 
private property of Baba Harbhajan Dass 
and that after him of Smt, Sukhrani Devi 
was repelled. The defendants. were held 
to be in possession without any right or 
title of-the trust property. ` The learned 
Judge accordingly decreed the suit hold- 
ing that the property in suit comprised 
trust for the benefit of the. 
Hindu public and directed a final decree 
to be passed appointing new trustees and 
for management of the trust, the plain- 
tiffs and the defendants were asked to 
submit a tentative scheme of management’ 
and three names for appointment of trus- 
tees, 


5. The defendants being aggriev- 
ed, filed an appeal before the High Court. 
A - Division Bench of this Court hearing 
the appeal found some difficulty and com- 
plexity in resolving what appeared to it 
conflicting views in decided cases, refer- 


.red the following three questions for the 


opinion by a Full Bench: | 

“I. Whether a relief for declaration 
that a property is endowed property-so as 
to bind strangers to the trust: can be 
granted in a suit under Sec. 92 of the 
C. P. Code. - 

2. Whether - the plaintiffs in a suit 
under Section.92 of the Civil Procedure 
Code, can claim ‘reliefs, which do not find 
a mention. in the permission or sanction 
granted by the Advocate General under 
Section 92 of the C. P. Code, and 


3- Whether clause (c) of sub-section 
(1) of Section 92 of the Civil Procedure 
Code contemplates only vesting a title in 


. the property in a trustee ?” 
‘The Full Bench answered the first two 


questions in the negative and on the third 
question it held that in the case of She- 
bait of a Hindu deity, clause (c) contem- 
plates an order of vesting of management 
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and the right to the office of Shebait and 
all rights incidental thereto. On the 
basig of the answer of the Full Bench, 
the Division Bench hearing the appeal 
allowed it, set aside the judgment . and 
decree of the trial court and dismissed 
the plaintiff’s suit as being not maintain- 
able under Section 92 of the C, P. Code. 


The plaintiffs have now sought certificate. 


under Sections 109 and 110, Civil Proce- 
dure Code as also under Article 133 (1) 
(c) of the Constitution. ; 


6. When the 
1961, it was argued that a right inhered 
to the parties to-the suit for filing an ap- 
peal to the Supreme Court under Section 
109 read with Section 110, Civil Proce- 
dure Code as it stood before the amend- 
ment of the Civil Procedure Code by Act 
No. 49 of 1973. The suit was valued at 
more than Rs, 20,000/~ in the trial Court; 
the value being the same 
Court in appeal’ as also in the proposed 
appeal to the Supreme Court and further 
that the decree being one of reversal, the 
appeal to the Supreme Court will go as 
of right and this Court would grant a 
certificate. Secondly, it was contended 
that if Section 109 read with Section 110, 
Civil Procedure Code as it stood before 
the said amendment, were not available 
then this Court can grant a certificate 
under Article 133 (1) of the Constitution 
to the effect that the case raises substan- 
tial questions of law of general import- 
ance which need to be considered by the 
Supreme Court, 

7. On behalf of the defendant op- 
posite parties, learned counsel in reply 
submitted that against a judgment, decree 
or final order of the High Court in a civil 
proceeding, an appeal to the Supreme 
Court will lie only under Article 133 (1) 
of the Constitution and not under Sec- 
tion 109 read with Section 110 C. P. C. It 
was further submitted that Article 133 (1) 
having been amended by the Constitution 
(Thirtieth Amendment) Act, 1972 the value 
of the subject matter and the reversa] of 
the decree will no longer be decisive fac- 
tors for taking up the matter in appeal to 
the Supreme Court. -The appellant must 
satisfy the High Court that substantial 
questions of law of general importance, 
needing to be considered by the Supreme 
Court, arise. Reliance was placed by the 
learned counsel on sub-section (2) of Sec- 
tion 3 of the Constitution (Thirtieth 
Amendment) Act, 1972, which, according 
to the learned counsel, made the amend- 
ed: Article 133 (1) of the Constitution ap- 
plicable even to suits or other civil pro- 
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ceedings instituted or commenced in any 
court before the commencement of the 
Constitution (Thirtieth Amendment) Act, 
1972. 


8. Learned counsel for the res- 
pondents then submitted that since the 
decision of this Court on all the questions 
of law raised in the appeal rested mainly 
on the declarations of law made by the 
Supreme Court on Section 92 of the Civil 
Procedure Code, even though the ques- 
tions of law discussed in the judgment of 
the Court be difficult and of general pub- 
lic importance, there is no occasion now 
for the Supreme Court to consider the 
same. Hence the certificate be refused. 


9. As to the first contention rais- 
ed on behalf of the petitioner-respondents 
we think that though the suit was filed 
in the year 1961, even then an appeal 
would lie to the Supreme Court from a 
judgment, decree or final order of the 
High Court passed in civil proceedings 
under Article 133 (1) of the Constitution. 
It is difficult to agree with the contention 
that Sections 109 and 110 confer on the 
parties to a suit any independent ‘right of 
appeal apart from and over and above, 
Article 133 (1) of the Constitution, While 
Article 133 of the Constitution used the 
words “in a civil proceeding’, Section 109 
of the Civil Procedure Code used the 
words ‘passed on appeal’. An appeal from 
a decree in a civil suit would be a civil 
proceeding, This cannot be disputed. The 
provisions of the- Civil Procedure Code, 
as in the scheme of that Code, were con- 
cerned mainly. with civil suits, appeals, 
references, revisions and reviews. A suit 
before a civil court will be nothing but a 
civil proceeding. 


10. Sections 109 and 110, Civil 
Procedure Code, as adapted and amended 
from time to time, continued to-exist in 
the Civil Procedure Code with regard to 
the appeals from suits before the High 
Court and the Parliament took care to 
note that the language of Section 109 read 
with Section 110, Civil Procedure Code 
was always consistent and almost in pari 
materia with the language of Article 133 
(1) as amended by the Constitution (Thir- 
tieth Amendment) Act from time to time. 
There was thus a parallelism. It would! 
be difficult to read that there were two 
tights of appeal conferred independently 
on the parties to a suit culminating an 
appeal in the High Court. We think that 
Article 133 (1) governs the judgments 
decrees and final orders passed in appeals 
by the High Court and that is why the 
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anxiety on the part of the Parliament that 
there should not be any inconsistency at 
any stage between Article 133 (1) of the 
Constitution and Section 109 of the Civil 
Procedure Code, 


11. Under Chapter IV, Part V of 
the Constitution the only provision relat- 
ing to appeals and civil proceedings 
would be Article 133 (1) and Article 135 
of the Constitution, Article 136 also gov- 
erns civil proceedings, but that is for 
specia] leave to appeal to the Supreme 
Court itself, 


12. A reference was made on 
behalf of the plaintiff-respondents to a 
decision of the Supreme Court in Gari- 
kapati Veeraya v. N. Subbiah Chaudhary 
(AIR 1957 SC 540) in support of the sub- 
mission that the amendment of Section 
109, Civil Procedure Code by Act No. 49 
of 1973, not being retrospective, the right 
fnhering in the plaintiff to go as of right 
in appeal to the Supreme Court, on the 
certificate of valuation, the judgment be- 
ing of reversal, cannot be taken away by 
the amendment and the judgment and 
decree passed on appeal by the High 
Court against the plaintiff will always be 
appealable under Section 109 as it stood 
before the amendment, read with Section 
110, Civil Procedure Code on a mere cer- 
tificate by the High Court that the sub- 
ject-matter in appeal in the High Court 
as well as in appeal to the Supreme Court 
was of the value of more than Rs. 20,000/-. 
There; the plaintiff is entitled to have 
that certificate. We do not think that 
Garikapati Veeraya’s case decided by 
the Supreme Court can be of any assis- 
tance to the learned counsel for the plain- 
tiff petitioners. There the question that 
arose was whether a civil proceeding in- 
stituted before the commencement of the 
Constitution and the decree in ‘appeal 
passed by the High Court after the com- 
mencement of the Constitution could be 
governed by Article 133 of the Constitu- 
tion or by the law as it existed on the 
date the proceedings were instituted. The 
learned Judges of the Supreme™~ Court 
held that the Constitution not being re- 
trospective and there being nothing in 
the Constitution itself or by any othér 
law enacted by the Parliament taking 
‘away or affecting the right of appeal al- 
ready vested in the parties to such a suit, 
the appeal to the Supreme Court would 
‘continue to lie under the law as it existed 
before the commencement of.the Consti- 
tution. We having -held that Article 133 
(1) of the Constitution is the sole reposi- 
tory of a right of appeal to the Supreme 
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Court from judgment, decree and final 
order passed in civil proceedings by the 
High Court and the effect of the Consti- 
tution (Thirtieth Amendment) Act, 1972, 
would be that civil proceedings which 
were instituted before the commencement 
of the (Thirtieth Amendment) Act and the 
appeals to the Supreme Court against the 
judgments, decrees and final orders of the 
High Court passed on appeal in such 
suits, would be governed by Article 133 
(1), as amended, the plaintiff-petitioners 
claim that he had an independent right of 
appeal under Section 109 of the Civil 
Procedure Code does not arise, The re- 
sult would be that nothing would turn 
upon the submission that the amendment 
of Section 109, Civil Procedure Code was 
not retrospective, the plaintiff-petitioners 
have a right of obtaining a certificate on 
the basis of valuation, 

13. In M/s, Jethanand & Sons v. 
State of U. P., (AIR 1961 SC 794) the 
Supreme Court itself observed in para- 
graph 7 of its judgment that power under 
Section 109 (1) (c) being expressly made 
subject to the Constitution, an appeal lay 
to the Supreme Court only against the 
judgments, decrees and fina] orders, be- 
cause that was the mandate of Article 
133 (1) of the Constitution, It would be 
noticed that at one stage in Section 109, 
Civil Procedure Code the words ‘final 
orders’ did not occur, but only word 
‘order’ was there. Then by an amend- 
ment the word ‘final’ was added before 
the word ‘order’ to make it consistent 
with Article 133 (1) of the Constitution. 


14. This observation of the Sup- 
reme Court tends to show that the inten- 
tion of the Parliament has always been to 
bring a parallelism in the two provisions 
so that Section 109, Civil Procedure Code 
merges itself into Article 133 (1) and the 
right of appeal be spelled out under Arti- 
cle 133 (1) alone. It was not disputed by 
the learned counsel for the plaintiff-peti- 
tioners that if Article 133 (1) of the Con- 
stitution was the sole repository of the 
appeal to the Supreme Court in civil pro- 
ceedings then sub-section (2) of Section 
3 of the Constitution (Thirtieth. Amend- 
ment) Act, 1972, disentitles the plaintiff- 
petitioners from. asking this court to give 
a certificate of appeal merely on the basis 
of valuation. We, therefore, reject the 
first contention and hold that the plaintiff 
petitioners have no right to obtain a cer- 
tificate from ‘this Court of the nature as 
was, contemplated by Section 109 (1) (c) 
of the C. P. Code ag it stood prior to Act 
No. 49 of 1973. - 
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15. On the second contention rais- 
ed on behalf of the plaintiff-petitioners 
that substantial questions of law of gene- 
ral importance arise in the present case 
and they need to be decided by the Sup- 
reme Court, we find that no question 
which arises from our judgment needs to 
be considered by the Supreme Court. We 
need not detain ourselves on the contro- 
versy which was raised before us that 
even if no question of general importance 
arises in the case, it was emphasised by 
the learned counsel for the plaintiff-peti- 
tioners that the judgment of this Court 
has unsettled the law declared by this 
Court for over a period of seventy years 
and thug the Supreme Court which is the 
highest Court ought to opine upon the 
merits of the controversy whether in a 
suit under Section 92, Civil Procedure 
Code can a declaration be given that the 
property is subject to public trust and can 
third parties, who are in wrongful posses- 
sion of the property, be dispossessed and 
whether the plaintiffs in a suit under Sec- 
tion 92, Civil Procedure Code can claim 
relief other than for which they have ob- 
tained permission from the Advocate Ge- 
neral, We think, we. have not unsettled 
any law. A report of the opinion of a 
Full Bench of this Court would be found 
in Uma Shanker v. oe Ram, 1974 All 
LJ 793 = (AIR 1975 All 36) (FB). It is 
clear from the opinion of the Full Bench 


relied upon by the Division Bench decid- 


ing the appeal, that on the two import- 
ant questions mentioned above, the High 
Court mainly confirmed its opinion on the 
declarations of law made by the Supreme 
Court, As far as this Court is concerned, 
apart from some minor controversies and 
conflicting views which have finally been 
resolved by the Full Bench, as best as 
it could, there does not appear to be any 
justification in characterising the judg- 
ment of this Court as unsettling a settled 
law which prevailed in this Court for a 
period of seventy years or so. According- 
ly we hold that no case is made out fulfil- 
ling the requirement for the grant of a 
certificate that some question of law of 
general importance needing to be decided 
by the Supreme Court arises from our 
judgment, 


This petition fails and is dismissed 
with costs, 


Petition dismissed. 
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Shy am Lal, Petitioner v, District 
Panchayat Raj Officer, Unnao’ and others, 
Opposite Parties, 

Writ Petn, No. 1378 of 1975, D/- 11-5- 
1976, 

(A) U. P. Panchayat Raj Act (26 of 
1947), Section 14 — Meeting to consider 
no-confidence motion against Pradhan — 
“At least 15 days’ previous notice”, re- 
quirement as to — Interpretation, 

There should be a clear notice exclud- 
ing the date of notice and the date of 
meeting. Notice on 5-5-1975 for holding 
meeting on 20-5-1975 is not sufficient 
compliance with Section 14. AIR 1968 
SC 5, Foll (Para 4) 

(B) U. P. Panchayat Raj Act (26 of 
1947), Section 14 — Section 14 is manda- 


tory and not directory in nature. AIR 
1866 SC 330, Disting, (Para 5) 
Cases Referred: Chronological Paras 


AIR 1968 SC 5 = (1967) 3 SCR 981 4 
AIR 1966 SC 330 = (1964) 7 SCR 618 5 - 
ORDER:— Shyam Lal has filed this 


petition under Article 226 of the Consti- 
tution praying that the proceedings of the 
meeting dated 20-5-1975 in which the mo- 
tion of no confidence was passed be 
quashed: along with the notice dated 8-5- 
1975 convening the aforesaid meeting. He 
has also prayed for an issue of a manda- 
mus forbearing the opposite parties from 
giving effect to the proceedings which took 
place on 20-5-1975 in which the motion 
of no-confidence against the petitioner 
is said to have been passed. 


2. The petitioner was elected in 
May/June, 1972, as Pradhan of Gaon 
Sabha, Jagdishpur, Pargana Jhalotar 
Ajgain, Tahsil Hasanganj Distret Unnao 
for a period of five years. On 23-4-1975 
some members presented a motion of no- 
confidence before the District Panchayat 
Raj Officer. It is said that about 437 
members of the said Gaon Sabha were 
signatories to this resolution. A notice of 
the meeting was issued on 8-5-1975 to call 
a meeting of the members of Gaon Sabha 
on: 20-5-1975, in the Primary Pathshala 
for consideration of the motion of no- 
confidence against the petitioner, In pur- 
was 
served on the Pradhan by affixation, as he 
was not present in the house and by a 
beat of drum on 5-5-1975. The petitioner 
asserts that in the meeting held on 20-5- 
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1975 he was not allowed to address the 
members and a quarrel took place in the 
said meeting and on account of pandemo- 
nium the police intervention had to be 
sought and the voting was not free. How- 
ever, a resolution was passed in the 
meeting. One hundred and ninety seven 
votes were cast in favour of the motion 
of no-confidence and seven votes were 
declared invalid. The petitioner, feeling 
aggrieved, moved this Court by means of 
this petition challenging the said notice 
issued for convening the meeting on the 
ground that there was violation of Sec- 
tion 14 of the U. P. Panchayat Raj Act 
inasmuch as 14 days notice for convening 
the meeting was not given. As, accord- 
ing to him, the notice was issued under 
signatures of the District Panchayat Raj 
Officer, Unnao on 8-5-1975 and it was on 
15-5-1975 that the Block Development 
Officer had written on its margin that this 
letter may be sent to the petitioner, This 
has been attached as Annexure 1. He has 
also questioned that the procedure pres- 
cribed in Rule 33-B (iii) had not been 
_complied with and the members who 
came to participate in the proceedings 
were not allowed to enter the campus, In 
the circumstances the entire proceedings 
held on 20-5-1975 were illegal and with- 
out jurisdiction. 


3. The petition has been contest- 
ed on behalf of the opposite parties and 
a counter-affidavit has been filed on be- 
half of opposite party No. 1, District 
Panchayat Raj Officer and the opposite 
party No, 2 the Block Development Offi- 
cer, Another counter-affidavit has been 
filed by one Chhanga. In these. affidavits 
the allegations contained in the writ peti- 
tion with respect to the notice and the 
notice convening the meeting have been 
denied, It is stated that on 23-4-75 a writ- 
ten notice of intention to move a motion of 
no-confidence against the Pradhan signed 
by more than one half of the total mem- 
bers of the Gaon Sabha stating the reason 
was delivered in person by Chhanga, 
Desh Raj Singh, Sri Shanker Singh, Baba 
Din and Kedar, resident of Jagdishpur to 
the District Panchayat Raj Officer, Unnao. 
This notice had the signatures and thumb 
impressions of 437 members of the Gaon 
Sabha. The meeting of the Gaon Sabha 


was fixed for 20-5-1975 at 8 A. M, in the . 


Primary School, Jagdishpur. The Block 
Development Officer Nawabganj was di- 
rected to inform the members of the Gaon 
Sabha vide letter dated 1-5-1975 copy of 
which is Annexure-1. The Panchayat 
Sewak of the circle informed the mem- 
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bers of the Gaon Sabha by beat of drum 
on 5-5-1975. It is thug asserted that 15 
days previous notice for the meeting was 
given under Panchayat Raj Act. It is 
stated that the letter of 8-5-1975 was ac- 
tually an instruction regarding the proce- 
dure and conducting the meeting and it 

was not a notice for the meeting. The 
notice issued on 1-5-1975 was complied 
with on 5-5-1975, It is stated that when 
the meeting had started on 20-5-1975 at 
8 A. M. the police was already present 
there and no disturbance in the meeting 
took place. The Presiding Officer read to 
the Gaon Sabha the charges and then al- 
lowed the motion to be moved and dis- 
cussed, The petitioner had verbally de- 

nied the charges but he could not produce 
any documents in his defence. Full op- 
portunity was thus provided. The voting 
was done by secret ballot, After half an 
hour the petitioner left the polling sta- 
tion and the polling continued peacefully. 

Thus in short, it is asserted that the vote 
of no-confidence was passed without vio- 

lating any of the rules provided in the. 
U, P, Panchayat Raj Act (hereinafter re- 


; ferred to as the Act). 


4 I have heard the learned coun- 
sel. for the parties. The controversy be- 
tween the parties lies in a very narrow 
ambit, It is contended by the learned 
counsel for the petitioner that requisite 
notice of 15 days as contemplated under. 
Section 14 of the U, P. Panchayat ` Raj 
Act 1947 (hereinafter to be referred to as 
the Act) had not been given in the case. 
Hence the meeting was not convened in 
accordance with law and the vote of no- 
confidence passed against the petitioner 
could not be given effect to. It is stated in 
the writ petition that no-confidence mo- 
tion as required under law wag present- 
ed to the District Panchayat Raj Officer 
on 23-4-1975 which was signed by 437 
members of the said Gaon Sabha and had 
been presented by 5 members as pres- 
eribed. The learned counsel argued that 
notice for convening the meeting on 20-5- 
1975 was circulated on 8-5-1975. On be- 
half of opposite parties a counter-affida- 
vit has been filed and it is categorically 
asserted that the District Panchayat Raj 
Officer, on receipt of the resolution of 
vote of no-confidence, ordered on 1-5- 
1975 that Panchayat Sewak of the circle 
be directed to inform the members of the 
Gaon Sabha by beat of drum and a 15 


days’ notice for the meeting to be held at 
Primary School Jagdishpur on 20-5-1975 
at 8 A. M. be circulated. It appears from 


1976 


the counter-affidavit that the beat of 
drum was carried out in the village in the 
constituency on 5-5-1975. The learned 
counsel for the petitioner maintains that 
assuming the notice to have been circu- 
lated on 5-5-1975, still the provision of 15 
days’ notice had not been complied in ac- 
cordance with Section 14, Section 14 
reads as under:— 


“REMOVAL OF PRADHAN OR UP- 
PRADHAN — (1) The Gaon Sabha may, 
at a meeting specially convened for. the 
purpose and of which at least 15 days 
previous notice shal] be given, remove 
the Pradhan by a majority of two-thirds 
of the members present and voting.” - 
This section contemplates that Gaon 
Sabha may at a meeting specially conven- 
ed for the purpose of consideration of 
no-confidence motion of which at least 15 
days’ previous notice shall be given. The 
words “at least” have come for interpreta- 
tion before this Court as well as Hon’ble 
Supreme Court, in Jai Charan Lal Anal 
v. State of U. P., (AIR 1968 SC 5). The 
Supreme Court while considering Section 
87-A (3) of the U, P. Municipalities Act 
interpreted ‘at least’ to mean that there 
should be a clear notice excluding the 
date of notice and the date of meeting. It 
is, therefore, clear that 5-5-1975, the date 
on which it was notified that meeting 
would be held on 20-5-1975 has got to be 
excluded. The meeting of 20-5-1975 thus 
was held on 15th day and 15 days as con- 
templated under Section 14 had not clear- 
ly lapsed between the date of notice and 
the date of holding of the meeting. It 
would, therefore, appear that there was 
no sufficient compliance of Section 14 of 
the Act in the instant case. 

5. The learned counsel for the op- 
posite parties argued that the provision of 
Section 14 was only directory in nature 
and not mandatory and as such if 15 days 
had not clearly: lapsed the meeting could 
not be held to be illegally convened. To 
support his view reliance was placed 
on K. Narasimhiah v. H. C, Singri Gowda, 
(AIR 1966 SC 330). The learned counsel 
maintained that the meeting thus could 
not be said to be illegally convened and 
he further argued that the office being of 
a representative nature could not- be held 
by a person against whom.a mandate of 
the electorate had been passed and signi- 
fied. I have given my anxious considera- 
tion to the argument -advanced by the 


learned counsel for the opposite parties. 


and J am of the opinion that the case re- 
lied upon. by the learned counsel is not 
of any avail to him. The Supreme Court 
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in that case while interpreting the Mysore 
Town Municipalities Act observed: 


“To ascertain the information the 
Court has to examine carefully the ob- 
ject of the statute, the consequence that 
may follow from insisting on a strict ob- 
servance of a particular provision and 
above all the general scheme of the other 
provisions of which it forms a part.” 
Applying these tests the court in that 
case held that the provision of Section 27 
(2) of the Mysore Municipalities Act en- 
visaging three clear days notice was di- 
rectory and not mandatory. I have gone 
through the provisions contained in Sec- 
tion 14 of the Act and I have no hesitation 
in holding that this provision contained in 
Section 14 is mandatory in nature. It is 
not provided anywhere in the Act or in 
the Section that a notice of shorter period 
could be given in order to consider the 
resolution of vote of no-confidence. The 
Pradhan could be removed by a majority 
of two-thirds of the members present and 
voting at the meeting specially convened 
for the purpose of considering the no con- 
fidence motion. This section also provides 
that a meeting for removal of the Pradhan 
shal] not be convened within one year of 
his election. In sub-sec, (3) of Section 14 
it is provided that if the motion is not 
taken up for want of quorum or fails for 
lack of requisite majority at the meeting, 
no subsequent meeting for the removal of 
the same Pradhan shall be convened with- 
in a year of the date of the previous 
meeting. Sub-section (4) provides that 
procedure for the removal of a Pradhan 
shall be such as may be prescribed under 
rules. 


6. The relevant rule prescribed is 
Section 33-B. This rule shows that writ- 
ten notice of the intention to move a 
motion for removal of the Pradhan under 
Section 14 of the Act would be necessary. 
This notice has to be signed by not less 
than one half of the total number of 
mernbers of the Gaon Sabha and shall 
state the reasons for moving the motion 
and it shall be delivered in person by at 
least 5 members signing the notice to the 
Prescribed Authority. Sub-section (2) of 
this rule prescribes that the authority 
concerned shall convene a meeting of the 
Gaon Sabha under Section 14 of the Act 
on a date to be fixed by him which shall 
not be later than 30 days from the date 
of the receipt of the notice, On consi- 
deration of the entire statutory provision 
it is clear that the intention of the Legis- 
lature was, that there should be at least 
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clear 15 days notice from the date it was 
signified to hold a meeting. The provision 
as observed above is mandatory in nature 
and its non-observance would in my 
opinion, be fatal, That being so, admit- 
tedly in this case, there was no clear 15 
days’ notice and the meeting thus held on 
20-5-1975 could not be held to have been 
validly convened in accordance with law. 
The resolution accordingly passed in the 
meeting cannot be given effect to, as it 
was passed in contravention of the provi- 
sion of Section 14. 


7. The learned counsel for the op- 
posite parties, however, vehemently argu- 
ed that the elected office should not be 
allowed to be held by a person who had 
lost the confidence of the electorate. This 
is no doubt true, that, against the man- 
date a person has no right to hold the 
office, but it is also well settled that ob- 
servance of law has to be fulfilled before 
an elected person can be thrown out of 
office, I have already held that meeting 
called on 20-5-1975 was not in accordance 
with the requirements of law. As such it 
would be manifestly erroneous to uphold 
that the no-confidence resolution was 
passed in a validly convened meeting; but, 
however, looking to the peculiar circum- 
stances and the facts of the present case 
it would not be out of place to mention 
that opposite parties Nos. 1 and 2 have 
been extremely negligent in violating the 
provision, It was their duty to see that 
the resolution of no-confidence submitted 
to them was placed for consideration be- 
fore the meeting of the Gaon Sabha in 
accordance with law. The two officers in 
the instant case behaved in a most reck- 
less manner as they after issuing the 
orders on 1-5-1975 did not take any pro- 
per steps to see that notice was circulated 
properly so that there was a lapse of clear 
15 days. It is on account of technical 
error committed by the opposite parties 

‘that the will of the people cannot be 
given effect to. I would, however, direct 
in the circumstances that after a clear 15 
days’ notice the opposite party No, 1 shall 
convene a meeting and the resolution of 
no-confidence moved against the peti- 
tioner shall be considered in accordance 
with the prescribed procedure. 

8. The result is that in view of 
observations made above the writ petition 
because of technical error succeeds and 
is accordingly allowed. The resolution 
passed in the meeting dated 20-5-1975 


held in Primary Pathshala, Jagdishpur . 


shall not be given effect to, as observed 
above. I further direct that the meeting 
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shall be convened by opposite parties Nos. 
1 and 2 after due observance of law imme- 
diately to consider the resolution of the 
vote of no-confidence moved against the 
petitioner. I, however, make no order as 
to costs in the circumstances of the case. 
Petition allowed. 
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Dildar Husain, Petitioner v. Ali Hu- 
sain and others, Opposite’ Parties, 


Writ Petn, No, 1218 of 1970, D/- 30-4- 
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(A) Constitution of India, Article 226 
— Procedure — Re-appreciation of evi- 
dence, 


The High Court in writ proceedings 
does not sit as court of appeal to re-as- 
sess the evidence led by the parties be- 
fore the subordinate tribunal. The ambit 
of Article 226 is very limited and a Court 
has to examine the orders in the light of 
jurisdictiona] errors or an error apparent 
on the face of the record, (Held that the 
order passed by the Deputy Director’ of 
Consolidation could not be said to suffer 
form any manifest error.) (Para 6) 

(B) Constitution of India, Art. 226 — 
Procedure — Power to record finding as 
to adverse possession — (Limitation Act 
(1963), Arts. 64 and 65.) 

The mere observations in orders by 
various authorities cannot enable a Court 
in exercise of supervisory jurisdiction to 
record a finding with respect to petitioners 
having perfected their rights by adverse 
possession, (Para 8) 

(C) Civil P. C. (1908), Order 6, Rule 
1 — Claim for sirdari rights based on co- 
tenancy rights — Acquisition of sirdari 
rights by adverse possession cannot be 
granted, 1966 All WR (HC) 254 (1), Dist. 

(Para 6) 

(D) Limitation Act (1963), Articles 64 
and 65 — Co-tenants — Acquisition by in- 
dividual who was joint in estate, 

There can be no bar to the acquisition 
of land by an individual even though he 
might be joint ih estate with his other 
brothers, but, by virtue of this fact, they 
cannot automatically become co-tenants 
with that individual who has obtained ac- 
quisition in indivdual name. (Para 5) 
Cases Referred: Chronological Paras 
1966 All WR (HC) 254 (1) 6 
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Har Gurcharan, for 
Calla, for Opposite Parties. 

ORDER:— The petitionerg have filed 
this petition under Article 226 of the Con- 
stitution praying for quashing of the order 
dated 14-7-1970 passed by the Settlement 
Officer (Consolidation) and the Deputy Di- 
rector of Consolidation respectively. 

2. The brief facts of the case are 
that the dispute between the petitioners 

(Contd, on Col. 2) 


Petitioner; B. 
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and opposite parties Nos. 1 to 3 was with 
respect to Khata No. 48. In the basic 
year opposite parties Ali Husain; Nizam- 
uddin and Mohd, Nazir were recorded as. 
tenants of the disputed Khata which had 
18 plots with an area of 17 Bigha, 5 Biswa 
and 12 Biswani, The petitioner claimed 
co-tenancy over the land in dispute with 
1/3rd share each, The pedigree set out is 
as under:— 


j a a RAZA 


| 
Mohammad Husain 


Ahmad Husain 


Gazaffar Khan 
Dildar Husain I I l Kamrul Nisa 
(Petitioner No. 1) Ali Husain Nizamuddin Mohd. Nazir Daughter) = 
{0. P. No.1) (O, P. No.2) (O. P, No, 3) ed to 
Ei Aziz 
Mohd. Anis: 


The dispute was referred to the Consoli- 
dation Officer who vide his order dated 
30-12-1968 dismissed the objections pre- 
ferred by the petitioners.. ` They filed an 
appeal before the Settlement Officer (Con- 
solidation) who vide hig order dated 14-7- 
1969 partly allowed the appeal inasmuch 
as he declared the petitioners to be the 
Sirdars over the plots Nos. 652 and 759 
on the basis of adverse possession, This 
is Annexure-2, The petitioners as well 
as the opposite parties filed revisions 
against the order passed by the Settle- 
ment Officer (Consolidation) before the 
Deputy Director of Consolidation. The 
Deputy Director of Consolidation vide his 
order dated 14-6-1970 allowed the revi- 
sion filed by the opposite parties and dis- 
missed the revision filed by the peti- 
tioners, It is in these circumstances that 
the petitioners have come up before this 
Court by means of this petition. 

3. The petition has been contest- 
ed on behalf of the opposite parties and 
a counter-affidavit has been filed on be- 
half of the opposite parties 1 to 3. It is 
asserted in the counter-affidavit that 
Mohd. Hussain, father of the opposite par- 
tieg alone in 1332 F. was admitted over 
the disputed Khata and that-Mohd, Raza 
had been ejected by the then Zamindar. 
It is further asserted that there was 
fresh contract for plots Nos. 208 and 272 
in the year 1333 F, which is evident from 
the Khetaunis-of 1332 F, and 1344 F, In 
1344 F. all the plots excepting plots Nos. 
208 and 272 are recorded in the namie of 
Mohd. Husain alone with a‘duration ‘of 
15 years and with respect to ae Nos. 

(Contd. on Col. 2): . 


(Petitioner No, 2} 


(Contd. from Col. 1) 

208 and 272 Mohd, Husain's name is re- 
corded with a duration of 12 years. It is 
asserted that in Muslim law there is no 
provision of representative capacity and 
joint family. The land cannot be taken 
by a Mohammadan in a representative 
capacity. In short, an effort has been 
made to support the order passed by the 
Deputy Director of Consolidation being 
legal, just and proper, 


4, I have heard the learned coun- 
sel for the parties. 


5. Learned counsel for the peti- 
tioners argued that in 1344 F, Mohd, Hu- 


-sain is entered as “Waris over plots Nos. 


208 and 272. On this basis he maintain- 
ed that the name of Mohd. Husain was 
recorded over these plots as an heir of 
Mohd, Raza and as such the petitioners 
were entitled to the share and the Deputy 
Director of Consolidation committed an 
error in rejecting the claim of the peti- 
tioners, In my opinion, there is no sub- 
stance in the contention of the learned 
counsel for the petitioners, There is no 
right of inheritance under the Oudh Rent 
Act, Moreover, there is also clear indi- 
cation that Mohd. Raza had been ejected. 
If this was so then the disputed khata 
was. obviously resettled by the then 
Zamindar.. In this view. of the matter, in 
my opinion, no capital can be made ‘out 
from this entry of “Waris”, That being so, 
unless it was clearly established by the 
evidence on record. that Mohd, Husain 
had inherited the property from his an- 
cestors, it cannot be concluded .that the 
petitioners had any share in the property 
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on the ground of relationship, The De- 
puty Director of Consolidation has re- 
corded a clear cut finding that the dis- 
puted Khata was settled afresh, in the 
name of Mohd, Husain sometime in 1333 
F. He has further observed that there is 
nothing on the record to show that the 
land was taken in the representative ca- 
pacity, viz, in the name of Gazaffar 
Khan, father of Dildar Husain and Ahmad 
Husain, There can be no bar to the ac- 
quisition of land by an individual even 
though he might be joint in estate with 
his other brothers but by virtue of this 
fact they cannot automatically become 
co-tenants with that individual who has 
obtained acquisition in individual name. 
In my opinion, the matter is concluded 
by rank (sic) finding of fact recorded by 
|the Deputy Director of Consolidation in 
this connection. ` 





J 


6.. It was next argued by the 
learned counsel for the petitioners that 
the Deputy Director of Consolidation 
committed an error in ignoring the deci- 
sion reported in Khazan Singh v, Abhey 


Ram, (1966 All WR (HC) 254 (1)), He ar- 


gued that the Deputy Director of Con- 
solidation erred in not considering the 
rights of the petitioners on the basis of 
adverse possession which was implied from 
a column of title. He argued that the 
decision reported in 1966 All WR (HC) 
254 (1) was on all fours with the facts of 
the case and the Dy. Director of Consoli- 
dation misconstrued the legal position and 
thus committed a manifest error. In my 
- opinion, the argument is wholly miscon- 
ceived. In this case the claim had been 
set Up by the petitioners. for sirdari rights 
not on the basis of adverse possession but 
they had only claimed co-tenancy rights.. 
The petitioners had claimed co-tenancy 
with 1/3rd_ share and hence the acquisi- 
tion of Sirdari rights by adverse posses- 
sion could not rightly be interwoven, The 
Deputy Director of Consolidation had ob- 
served that the petitioners had claimed 
acquisition of sirdari rights on specific 
plots and he also after considering the 
evidence, recorded a finding of fact that 
Gazaffar Husain and Mohd, Anis could 
not be deemed to be in adverse posses- 


sion of particular plots for a` continuous 


period of more than six’ years and hence 
he observed that they could not be held 
to be Sirdarg of any plots. Learned coun- 
se] has not brought on the record of this 
case any evidence so as to enable this 
.Court to accept their claim of adverse 
possession, The mere observations 
in orders by various authorities can- 
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not enable a Court in exercise of super- 
visory jurisdiction to record a finding 
with respect to petitioners having per- 
fected their rights by adverse possession. 
Moreover, this Court does not sit as 
court of appeal to reassess the evidence 
led by the parties before the subordinate 
tribunal, The ambit of Article 226 is 
very limited and a Court has to examine 
the orders in the light of jurisdictional 
errors or an error apparent on the face 
of the record. -I am constrained to ob- 
serve in the instant case that there is 
nothing from which it can be legiti- 
mately concluded that the order passed 
by the Deputy Director of Consolidation 
suffers from any manifest error, That 
being so, I do not think that it is a fit 


‘case warranting interfenence under Arti- 


cle 226 of the Constitution, 


7. The result is that the writ peti- 
tion fails and is accordingly dismissed. I, 
however, make no order as to costs. 

. Petition dismissed. 
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Lala Sri Ram, Appellant v, Dhani 
Ram Gupta and others, Respondents. 

Ex, Second Appeal No, 2162 of 1974, 
D/- 16-4-1976.* 

(A) Civil P. C. (1908), Order 21, R; 16 
Proviso and Rule 2 — Assignment of de- 
cree — Simultaneous executions by as- 
signee and decree-holder — Compromise 
by decree-holder with judgment-debtor 
before recognition of assignee’s right — 
Validity — Remedy of assignee. 

Where, after assignment of decree 
and before the objection filed by the 
judgment-debtor to the execution by the 
assignee jig decided in hig favour, the ori- 
ginal decree-holder and the judgment- 
debtor in an execution filed by the former 
come forward with a compromise of com- 
plete satisfaction of the decree, the com- 
promise is valid and the executing Court 
is bound - to record the same; 
it could not go behind the decree. 
The right of the decree-holder to execute 
the decree was intact till the recognition 
of the assignee’s right. It is evident that 
the right of the assignee does not :come 
into operation unless the objection of the 
assignor or of the judgment-debtor has 
been: decided in his favour or-no such ob-. 
jection is filed. The’ mere execution of a 








.*(Against decree and § judgment of. 6th ` 


Addl, Dist. J.. Meerut in Appeal No, 341 
of 1971, D/- 8-10-1974.) f 
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deed of transfer does not by itself convey 
a right to execute the decree.. (Para 4) 


After the recognition of the assignee’s 
right such a compromise will not be per- 
mitted and even if it is recorded it will 
be deemed to be ineffective, The reason 
for this is quite clear, After the rights 
of the assignee had been duly recognised, 
the right of the decree-holder to execute 
the decree and to give a valid discharge 
: comes to an end, Whatever the decree- 
holder does after such recognition, there- 
fore, has no binding effect. (Para 4) 


If the right of such assignee is de- 
feated he can proceed against the assig- 
nor for breach of contract or to get any 
other remedy permissible by law. The 
remedy of such assignee will be by means 
of a regular suit and not in execution 
proceedings, The fact that the execution 
of the assignee was prior in time or that 
the judgment-debtor and the decree-hol- 
der had notice of such execution applica- 
tion will not make any difference. AIR 
1960 Andh Pra 305, Rel, on; AIR 1955 SC 
376 and AIR 1969 SC 73, Disting; AIR 
1933 Mad 523 and AIR 1948 Mad. 6, Ref. 

(Para 4) 
Cases Referred: Chronological Paras 
AIR 1969 SC 73 = (1968) 3 SCR 662 4 
AIR 1960 Andh Pra 305 4 
AIR 1948 Mad 6 = (1947) 1 Mad LJ n 


AIR 1955 SC 376 = (1955) 1 SCR 369 4 
AIR 1933 Mad 523 = 64 Mad LJ 732 4 


R. P. Agarwal, for Appellant; R. C. 
Saksena, for Respondents, 


JUDGMENT:— This appeal arises 
out of an order passed by VI Additional 
District Judge, Meerut in’ Execution Case 
No, 72 of 1963, The relevant facts are 
that Ratan Lal, respondent No. 5, trans- 
ferred plot Nos, 335, 336, 337 and 338 to 
this appellant under 
deed dated 25-3-1960 for a sum of Rupees 
10,000/-.. On 5-4-1960, an agreement of 
reconveyance was executed whereby this 
appellant agreed to reconvey the said 
plots to Ratan Lal for a sum of Rupees 
15,000/- within a period of two years. For 
the enforcement of this agreement, Ratan 
Lal filed Suit No, 18 of 1961, which was 
decreed by the First Additional. Civil 
Judge, Meerut on “17-4-1962. Appeal 


against this decree was filed in the High- 


Court and during the pendency of this 
appeal, Ratan Lal transferred his rights 
in the decree to Dhaniram Gupta, respon- 
dent No, 1 and respondents:.2 to 4 by 


means of a registered deed of assignment 
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dated 26-4-1963 for a sum of Rs, 45,375/-. 
A sum of Rs. 15,000/- was left with 
Dhaniram and others for payment to this 
appellant. The appeal was, however, dis- 
missed by the High Court on 5-9-1963, On 
17-12-1973, Dhaniram Gupta and others 
moved an application for execution in the 
Court of First Additional Civil Judge, 
Meerut under the provisions of Order 21, 
Rule 16, Civil Procedure Code, They 
claimed to be the assignees of the decree 
for Ratan Lal.on the basis of the. afore- 
said deed of 264-1963. The notice of 
this application was issued to the appel- 
lant and also to the original decree-hol- 
der. The appellant filed an objection on 
17-3-1964 but the decree-holder, namely, 
Ratan Lal did not put in appearance. The 
hearing of this objection was started in 
the Executing Court but was not com- 
pleted, During the pendency of these exe- 
cution proceedings, Ratan Lal, the origi- 
nal decree-holder, moved another appli- 
cation of execution being execution case 
No. 35 of 1964 on 25-5-1964, In this exe- 
cution case, a compromise was arrived at 
between the appellant and Ratan Lal on 
26-5-1964 and this compromise was re- 
corded by the court on 27-5-1964, By 
this compromise a complete satisfaction 
of the decree was recorded. Thereafter 
this appellant filed objection in the first 
execution case saying that because the 
decree had been satisfied, no execution by 


-the so-called assignees was maintainable. 


The learned Civil Judge accepted this 
objection and dismissed the first execution 
started by Dhaniram Gupta and others by 
his order dated 9-10-1964. Dhaniram 
Gupta etc., went up in appeal against this 
order and the learned Additional District 
Judge by his order dated 8-10-1974 allow- 
ed the appeal and set aside the order of 
the executing court, He has said in the 
order that the execution shall be restored 
and registered to its original number, and 
the executing court shall forthwith exe- 
cute the’ decree according to its terms and 
conditions. Now the order of the Addi- 
tional Dist, Judge is being challenged by 
the judgment-debtor in this Court, 


2.. On behalf of the appellant, the 
main contention. was that the view of law 
taken by the Additional District Judge 
was incorrect and it was also contended 
that the deed datéd 26-4-1963 did not at 


-all amount to assignment of ‘the’ decree. 


The line of reasoning which has been ad- 
opted by the Lower Appellate Court is 


_that after assignment the origina] decree- 


holder had. no locus standi to enter into 
any compromise with the judgment-deb- 
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tor. It has also been observed that it was 
not open to the original decree-holder to 


defeat the assignment by means of such 


a fraudulent and collusive compromise. 
Now, therefore, the short legal question 
which is really to be answered in this ap- 
peal is whether the original decree-holder 
by entering into a compromise had any 
right to give a valid discharge to the 
judgment-debtor after the assignment and 
what is that stage when the right of the 
original decree-holder after the assign- 
ment ceases, A reference should first be 
made to the provisions of Order 21, Rule 
2 which say that if the payment or ad- 
justment has been made outside the 
court, the decree-holder shall certify such 
payment or adjustment and the Court 
shal] record the same accordingly. A plain 
reading of Rule 2 will thus make it clear 
that if the payment of adjustment is cer- 
tified by the decree-holder the executing 
Court has no option but torecord the same. 
Ordinarily speaking the executing Court 
is not expected to go into the question 
whether the decree-holder had or had not 
a right to certify such payment or ad- 
justment in the instant case, of course, the 
adjustment was by compromise filed in 
the court and the same was recorded ac- 
cordingly. The question now is whether 
after assignment, the right of decree-hol- 
der to accept payment or adjustment or 
to enter into a compromise ceases as soon 


as he executes a deed of assignment: For- 


the. present, I presume that the deed - of 
26-4-1964 does amount to an assignment. 
The learned Additional District Judge 
seems to have accepted this legal position 
that if no application for execution by 
the assignee is made, the original decree- 
holder can proceed with the execution. 
He has observed that the right of origi- 
nal decree-holder will remain intact till 
the assignment is found valid or if the 
assignee was sleeping over his rights and 
did not come forward to the court to exe- 
cute the decree. If the assignment is not 
valid, then, of course,” the assignee has no 
right, But if the assignee does not move 
the executing court for recognition of his 
right, the original decree-holder is allow- 
ed to execute the decree not because the 
assignee is sleeping over his right or be- 
cause of hig negligence but on the prin- 
ciple that the executing court will not 
ordinarily go behind the decree, It is set- 
tled law that a judgment-debtor will not 
be heard to say that the right in | the 
decree has been transferred to anybody 
else, In other words, the executing court 


will execute the decree as passed and it 
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will not go behind the decree unless the 
assignee comes forward to enforce his 
right. There is thus no doubt about the 
proposition that if the assignee does not 
come forward, the right of the original 
decree-holder to execute the decree re- 
mains intact, 

3. The next question now is at 
what stage the right of original decree- 
holder really comes to an end after the 
assignment assuming, however, that the 
assignment is valid, For this purpose, 
the relevant proviso of Order 21, Rule 16 
may be reproduced as follows:— 


“Provided that, where the decree, or 
such interest as aforesaid, has been trans- 
ferred by assignment, notice of such ap- 
plication shall be given to the transferor 
and the judgment-debtor, and the decree 
shall not be executed until the Court has 
heard their objections (if any) to its exe- 
cution.” 


Under the old Code the term ‘decree- 
holder’ was defined in such a way as to 
include a transferor as well but in the new 
Code a decree-holder does not include 
the assignee. The right of assignee has 
been recognised only by Order 21, Rule 
16, Civil Procedure Code. The rule gives 
the assignee a right to execute the decree 
but there is a condition namely that the 
decree shall not be executed unless the 
notice has been given to the judgment- 
debtor and the original decree-holder and 
their objections have been heard; In my 
opinion, due emphasis should be laid on 
the words “decree shall not be 
executed until the court has heard their 
objections (if any) to its execution”. A 
plain reading of these words will indicate ` 
that the right of an assignee to get the 
decree executed gets recognition only 
when the notice of such assignment has 
been’ given to the judgment-debtor and 
If none of 
them comes forward, the right of the as- 
signee, of course, automatically gets re- 
cognition, But if objection has been 
filed by any of them, the right of assig- 
nee to execute the decree will operate. 
only after the objection has been heard 
and it has been found that the assignee 
has such a right. Now, therefore, this 
proviso makes it quite clear that unless 
such objections have been heard and de- 
cided, the assignee does not get a right to 
execute the decree.. In the present case 
an objection by the judgment- debtor had 
been filed and it was ` pending. Prima 
facie, therefore, it must follow that until 
this objection had been decided, the as- 
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signee had not acquired any -right to exe- 
cute the decree, To my mind, this -posi-. 
tion of law is perfectly clear and there 
can be no doubt about it. 


4. Now the other important point 
is whether the origina] decree-holder had 
a right to give valid discharge to. the 
judgment-debtor before the right.of the 
assignee. wag recognised as provided by 
Rule 16, The learned lower appellate 
court seems to be of the opinion that the 
Tight of the original decree-holder was 
lost immediately after he had transferred 
the decree and that thereafter he had no 
authority to enter into the compromise 
and give any valid discharge to the judg- 
ment-debtor. In the opinion of the learn- 
ed District Judge this amounted to a 
fraud, It has been 
long as the assignee does not come for- 
ward to put in his claim the right of the 
original decree-holder to execute the 
decree remains intact, The other question 
will be whether this right of the original 
decree-holder continues . even after the 
assignment and if so, at what stage will 
it come to an end, To my mind, the right 
to.execute the decree cannot remain in 
suspension, If the legal position is that 
the assignee gets a right to execute the 
decree only when his rights have been 
recognised as provided by Rule 16, till 
that time then the right of the original 
decree-holder will remain intact. The 
learned counsel for the contesting respon- 
dents argued that the right of the origi- 
nal decree-holder to execute the decree 
might have continued but he had no right 
to enter into the compromise, In my 
opinion, this argument is rather self con- 
tradictory. If the right to execute the 
decree remains intact, it cannot be said 
although the original decree-holder had a 
right to execute the decree and yet he 
had no right to give a valid discharge, A 
similar situation arose in the case report- 
ed as Puvvuru Balasubramanya Reddy v. 
Puvvuru Munnaswami Reddy, (AIR 1960 
Andh Pra 305). The learned Judges who 
decided this case held that unless an as- 
signment is recognised by law, the judg- 
ment-debtor can’ make payment to the 
original decree-holder who can give .a 
valid discharge. In the opinion of _ the 
learned Judges it would not make any 
difference even if the judgment-debtor 
had notice of this assignment. In‘the in- 
. Stant case also the notice of the applica- 
tion put in by the assignee was given to 
the original decree-holder but the judg- 
ment-debtor had questioned that assign- 
ment and if the legal position is that, till 
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that time the right of the assignee to 
execute the decree did not exist, the 
judgment-debtor and the decree-holder 
could. enter into a compromise for satis- 
faction of the decree, In this reported 
case the learned, Judges held that the as- 
signment of a decree was not the same 
thing as a transfer under the Transfer of 
Property Act. It has been pointed out 
that according to Section 54 of the Trans- 
fer of Property Act, the title vests in the 
transferee as soon as the deed is regis- 
tered, Similarly in the case of transfer 
of moveable property the transfer is com- 
plete as soon as the property is delivered 
to the vendee but in the case of an assign- 
ment of a decree, the position is not the 
same, Rule 16 of Order 21 C. P, C. clearly 
says that the assignee shall not have a- 
right to execute the decree unless the pro- 
visions of law have been complied with.. 
In other words, till the compliance of this ° 
provision, the right of the assignee will 
not be deemed to have been recognised 
by the court. Thus the right of the as- 
signee ceaseg to have operation unless it . 
has been recognised by the court, The 
lower appellate court has also realised 
that this ruling fully supports the case of 
the present appellant. He has, however, 
placed. reliance on two rulings of the 
Supreme Court reported as Jugal Kishore 
v. Raw Cotton Co.; (ATR 1955-SC 376) and 
Loon Karan Seth v, E, John Co., (AIR 
1969 SC 73), In the first reported case 
the real question was whether the assign- 
ment in question really amounted to a 
transfer of an interest or not because the 
deed purported to transfer a decree which 
was not then in existence. The first case 
has been followed in the second case, In 
the second case also the same point was 
involved, I have not been able to find 
out how the learned District Judge has 
taken the help of these two rulings to 
arrive at a conclusion to which he did. 
If once it is held that the right of the 
decree-holder to execute the decree was 
intact till the recognition of the assignee’s 
Tight, the question whether there was any 
fraud or collusion between the original 
decree-holder and the judgment-debtor is 
completely out of consideration, It was 
argued on- behalf of the contesting res- 
pondents that if this be the position, it 
would always be open „to the original 
decree-holder to defeat the assignment 
by means of a collusive compromise with 
the judgment-debtor, For this it will be 
sufficient to say. that if a person takes 
transfer of.a decree,; he also runs. with 
this risk. It is needless to say that. if 
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the right of such assignee is defeated he 
can proceed against the assignor for 
breach of contract or to get any other 
remedy permissible by law. The remedy 
of such assignee will be by means of a 
regular suit and not in execution proceed- 
ings, The fact that the execution of the 
assignee was prior in time or that the 
judgment-debtor and the decree-holder 
had notice of such execution application 
will not make any difference. The learn- 
ed counsel for the contesting respondents 
contended that the executing court should 
not have permitted two simultaneous exe- 
cutions of the same decree. The execut- 
ing court is not expected to have know- 
ledge of all the executions which are 
pending, If the original decree-holder 
and the judgment-debtor came forward 
with a compromise, the court was bound 
to record the same and it could not go 
behirid the decree. It was argued that 
such a thing was possible even after the 
right of the assignee had been recognised. 
I think, after the recognition of the as- 
_|signee’s right such a compromise wil] not 
be permitted and even if it is recorded it 
will be deemed to be ineffective. The 
reason for this is quite clear. After the 
rights of the assignee had been duly re- 
cognised, the right of the decree-holder 
to execute the decree and to give a valid 
discharge comes to an end. Whatever the 
decree-holder does after such recognition, 
therefore, has no binding effect. In the 
case of N. M. Kadir Meera Saheb Tare- 
ganar v, N. M. Pir Mohd. Tareganar, 
(AIR 1933 Mad 523), it has been held that 
it is not open to the executing court to go 
into the question whether the satisfaction 
was intended to defraud or defeat the 
rights of some third party who is not be- 
fore the court. Reliance was also placed 
by the learned counsel for the contesting 
respondents on Krishnan Chettiar v. Mi- 
nor Lakshmanan Chettiar, (AIR 1948 Mad 
6) in which it has been held that if the 
decree detained by the father fell into the 
share of the son in a family partition the 
subsequent satisfaction by the original 
decree-holder is of no value. In this rul- 
ing the provisions of Order 21, Rule 16, 
were not considered. This ruling also in- 





dicates that it was found as a fact that 


no money was really paid and receipt was 
brought into existence only to defraud 
the assignee. It may not be necessary 
that there should be a specific order by 
the executing court recognising the right 
of the assignee but, in my opinion, it is 
evident that the right of the assignee 
does not come into operation unless the 
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objection of the assignor or of the judg- 
ment-debtor has been decided in his 
favour or no such objection is filed. The 
mere execution of a deed of transfer does 
not by itself convey a right to execute 
the decree, A. reference was also made 
to Section 49, Civil Procedure Code. But 
this section deals with the rights and lia- 
bilities of a transferee of a decree in re- 
lation to the judgment-debtor, It does 
not speak of the rights and liabilities of 
an assignee in relation to the original 
decree-holder, This section has, there- 
fore, no application to the facts of the 
instant case. In my opinion, therefore, 
the view of law taken by the lower ap- 
pellate court is erroneous and this appeal 
will, therefore, have to be allowed, In 
the circumstances I do not think it ne- 
cessary to give any decision on other 
points involved in this appeal. 


5. In the result, the appeal is al- 
lowed and the order of the lower appel- 
late court dated 8-10-1974 is hereby set 
aside and the order of the First Additional 
Civil Judge, Meerut dismissing the appli- 
cation of Dhaniram Gupta and others is 
hereby restored.. The parties are direct- 
ed to bear their own costs throughout. 

Appeal allowed. 
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Manuddin, Petitioner v., The Deputy 
Director of Consolidation, Pratapgarh and 
others, Opposite Parties. 

Writ Petn. No. 166 of 1972, D/- 18-3- 

1976, 


(A) Civil P. C. (1908), Section 96 and 
Order 1, Rule 3 — Appeal — Necessary 
parties —- Compromise which is neither 
lawful nor equitable cannot command 
legal sanctity. (Tenancy Laws — U, P. 
Zamindari Abolition and Land Reforms 
Act (1 of 1961), Section 176.) 


Brothers A and B had their half 
shares in the land declared by a prelimi- 
nary decree in a suit for partition. A de- 
posited requisite amount for obtaining 
Bhumidhari rights with respect to his half 
share and on the same day sold his share 
and interest in land to C. C obtained: 
Sanad from the Assistant Collector after 
contest by B that he is a Co-Sirdar of the 
land, B appealed against the grant of - 
sanad to C impeading only his brother A. 
Disposal of appeal. on the basis of a com- 
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promise memo filed whereby A expres- 
sed his disinclination to take the Sanad 
and gave up his share in the land to ‘B’, 
held, suffered from a manifest error of 
law, The only necessary party to the ap- 
peal was C and ‘A’ after the sale in 
favour of the petitioner had nothing ` to 
give up in favour of 'B’. The compromise 
which was neither lawful nor equitable 
could not command legal sanctity. 

(Para 2) 


Bashir Ahmad, G. P, Dixit, 5. C., for 
Petitioner. Standing Counsel, for Oppo- 
site Parties. 


ORDER:—- The fate of the petition 
hinges on a compromise entered between 
the two brothers opposite party No. 5 
Barkat Ali and husband of opposite party 
No. 7, Amjad Ali since deceased, On 25th 
October, 1966, Amjad Ali deposited the 
requisite amount for acquisition of 
Bhumidhari Sanad and on the same day 
he executed a registered sale deed in 
favour of the petitioner. The application 
for grant of Sanad was contested by op- 
posite party No. 5 on the ground that he 
was in possession and was co-sirdar of 
the land in dispute and a suit under Sec- 
tion 180, U. P. Tenancy Act was filed by 
Amjad Ali and it wag dismissed, The As- 
sistant Collector however found that in 
1959 a suit for partition under Section 176 
of the U. P, Zamindari Abolition and 
Land Reforms Act I of 1961 was filed by 
Amjad Ali against opposite party No. 5 
which was decreed and a preliminary de- 
cree was prepared. He. therefore passed 
an order dated 13-10-1967 granting Sanad. 
The effect of this order was that Amjad 
Ali became Bhumidhar from the date of 
deposit of ten times of rent and the peti- 
tioner consequently became  co-bhumi- 
dhar along with Barkat Ali. The oppo- 
site party No, 5 preferred an appeal 
against the order dated 13th October, 
1967, without impleading the: petitioner 
as party and the following order was 
passed in a compromise arrived at be- 
tween the two brothers:— 


“Amjad Ali gave an application that 
Sanad be prepared in his favour for 1/2 
share, His application was allowed, Bar- 
kat Ali filed this appeal. In the appeal 
both the parties have filed compromise. 
The compromise was verified. Asin the 
compromise the respondent had given his 
entire share to the appellant, So I my- 
“self read over the compromise to both 
the appellant and respondent and they 
verified and the respondent admitted that 
now he does not require the Sanad as he 
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has given his share to the appellant. This 
appeal is therefore to be decided in terms 
of the compromise. 

Order- 

The appeal is allowed, The judg- 

ment and decree of the tria] court are 
hereby set aside and the application for 
obtaining Sanad Bhumidhari is rejected. 
The compromise shall form part of the 
decree.” 
The petitioner gave an application to 
get the compromise set aside but it was 
rejected on 3-12-1969 against which the 
petitioner filed an appeal in the Board of 
Revenue. During the pendency of the 
appeal Notification under Section 4 of the 
Consolidation of Holdings Act was issued. 
The petitioner who was running from . 
court to court to get his grievance vindi- 
cated filed an objection before the Con- 
solidation Officer claiming to be co-tenant 
with opposite party No, 5 which was re- 
jected by the Consolidation Officer on the 
ground that as his predecessor in interest 
Amjad Ali had compromised with oppo- 
site party No. 5 it was binding on him 
and Barkat became sole sirdar. The 
order was confirmed in appeal and revi- 
sion, 

2. The basis for non-suiting the 
petitioner who entered into a bona fide 
transaction is subsequent action of ven- 
dor who suddenly became more attached 
with his brother with whom he had been 
fighting tooth and nail and gave a state- 
ment that he does not want Bhumidhari 
Sanad now. Having realised the full 
value of land his morality gave way ` in 
favour of the brotherly affection. Com- 
promise to have a legal sanctity must be 
a lawful adjustment between the par- 
ties. Necessary party is a person who 
has any interest in the subject-matter in- 
volved, Amjad Ali having transferred 
his share by a sale deed which has never 
been challenged ceased to have any inte- 
rest. He had neither any right nor title 
left which he could validly pass on to his 
brother, His statement that he does not 
want the Sanad as he has given his share 
to his brother was an attempt in futility. 
He was trying to give something which 
he no more had. Moreover no order could 
be passed by the Additional Commissioner 
to the prejudice of the petitioner. He 
was the only necessary party in the ap- 
peal. The opposite party and the prede- 
cessor in interest of the petitioner enter- 
ed into a transaction behind his back, It 
has not been stated anywhere that oppo- 
site party No. 5 had no knowledge that 


the land in dispute had been transferred 
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by his brother in favour of the petitioner. 
The compromise wag therefore neither 
equitable nor lawful. It did not bind the 
petitioner and the consolidation court in 
accepting the compromise have committed 
a manifest error of law, 


3. For the reasons stated above 
the orders passed by the Deputy Director 
Consolidation, the Settlement Officer Con- 
solidation and the Consolidation Officer 
are quashed, The petitioner shall be en- 
titled to hig costs, ; 

Order accordingly. 
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K. B. ASTHANA, C, J. AND SATISH 
‘CHANDRA, J. 


Surendra Singh and another, Peti- 
tioners v. The Deputy Director of Conso- 
lidation and others, Opposite Parties, 


Civil Misc. Writ Petn, No. 207 of 
1971, D/- 4-3-1976. 


(A) U. P. Zamindari Abolition and 
Land Reforms Act, 1950 (1 of 1951), Sec- 
tions 209, 218 — Acquisition of Sirdari 
rights — Trespasser when can acquire 
such rights where there are more Bbumi- 
dharg than: one, 


Section 209 provides for a suit by a 
Bhumidhar for ejectment of a trespasser. 
The word Bhumidhar also means Bhumi- 
dhars where there are more than one 
person entitled to the plots in dispute as 
Bhumidhar and in such a case both of 
them would be entitled to file a suit under 
Section 209. Section 210 provides that if 
the suit is not brought under Section 209, 
the person retaining possession shall be- 
come Sirdar where the land forms part of 
the holding of a Bhumidhar, S. 209, inter 
alia, lays down the condition that a per- 
son should not only have taken or retain- 
ed possession of land otherwise than in 
accordance with the provisions of law for 
the time being in force, but also without 
the consent of the Bhumidhar concerned. 
So, if there are more Bhumidhars than one 
entitled to a holding, the trespasser must 
be in possession without the consent of all 
of them. Proof of lack of consent of one of 
them, or proof of consent of one-of them, 
will not enure to the benefit of the tres- 
passer in acquiring sirdari rights under 
Section 210, even.in case where the suit is 
not brought under Section 209. 

(Paras 5, 6) 


GT/HT/C298/76/JHS 


A.L R. 


(B) Limitation Act (1963), Section 7 

— Applicability — Section applies to pro- 
ceedings under U. P, Zamindari Abolition 
and Land Reforms Act. 1970 All WR 
(HC) 16, Followed. - (Para 8) 
Cases Referred: Chronological Paras 
1970 All WR (HC)'16 = 1970 All LJ 116 
8 


1966 RD 313 12 
AIR 1961 SC 1074 = (1961) 3 SCR 875 8 
AIR 1926 PC 16 = 53 Ind App 36 9 


S. K. Tewari, for Petitioners; N. B, 
Nigam, Standing Counsel, for Opposite 
Parties, i 


SATISH CHANDRA, J.:— The plots 
in dispute were Khudkast holding of 
Maniya Singh. He died on 16-6-1948 
leaving two sons, Surendra . Singh and 
Virendra Singh, Surendra Singh filed a 
suit for ejectment of the respondents Nos, 
4 and 5 from the plots in dispute in the 
year 1965. It appears that in the same 
year consolidation proceedings commenc- 
ed in the village, with the result that the 
suit stood abated, 


2. In consolidation proceedings 
respondents Nos. 4 and 5 filed an objec~ 
tion claiming themselves to be sirdars of 
the plots in dispute by virtue of their 
uninterrupted long possession, Both the 
petitioners, namely, Surendra Singh and 
Virendra Singh contested the objection, 


3. The Deputy Director of Conso- 
lidation held that at the time of death of 
Maniya Singh his sons were minors, Su- 
rendra Singh became major some time in 
the year 1955, while Virendra Singh be- 
came major in the year 1964, Since Su- 
rendra Singh could have filed the suit 
for ejectment of the respondents within 
three years of his attaining majority, the 
suit filed by him in the year 1965 was 
barred by limitation. The respondents 
were in continuous posséssion of the plots 
in dispute for a long time; they became 
sirdars thereof. He directed that their’ 
names be recorded as such on the plots in 
dispute, 


4, The original tenure-holders 
have filed this writ petition under Article 
226 of the Constitution, At the hearing 
of the writ petition, it was argued that 
oné co-sharer cannot give a valid dis- 
charge without the concurrence of the. 
other co-sharer, under Section 7 of the 
Limitation Act, hence the suit was not . 
barred’ by time, ‘The learned single 
Judge felt that the question of law rais- 
ed in the writ petition was of general Im- 
portance. He, accordingly, referred the 
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case to a Division Bench. That is how the 
matter has come before us, 

5. Section 209 of the U, P. Z. A. 
and L. R. Act provides for a suit for 
ejectment of a trespasser. Under it, a 
suit can be filed by a Bhumidhar, Sirdar 
or Asami concerned, Section 13 of the U. P, 
‘|General Clauses Act provides that unless 
there ig anything repugnant in the sub- 
ject or context, the words in the singu- 
lar shall include the plural, and vice 
versa, The word “Bhumidhar” occurring 
in Section 209 of the U, P. Z, A. & L. R. 
Act will also mean Bhumidhars where 
there are more than one person entitled 
to the plots in dispute as Bhumidhar, In 
the present case the two brothers were 
Bhumidhars. Section 209 will cover both 
of them, In other words, both of them 
were entitled to file the suit under Sec- 
tion 209 of the U. P. Zamindari Abolition 
and Land Reforms Act, 


6. Section 210 of the said Act pro- 
vides that if the suit is not brought under 
Section 209, the person retaining posses- 
sion shall become Sirdar where the land 
forms part of the holding of a Bhumi- 
dhar. Section 209, inter alia, lays down 
the condition that a person should not 
only have taken or retained possession of 
land otherwise than in accordance with 
the provisions. of law for the time being 
in force, but also without the consent of 
the Bhumidhar concerned. So, if there 
are more than one Bhumidhar entitled to 
a holding, the trespasser must be in pos- 
session without the consent of all of them. 
Proof of lack of consent of one of them, 
or proof of consent of one of them, will 
not enure to the benefit of the trespasser 


in acquiring sirdari rights under Section. 


210 of the U, P, Z. A. and L, R. Act, even 
in case where the suit is not brought 
under Section 209 of the said Act. 

T. It is suggested that where there 
are more than one co-sharers in the Bhu- 
midhari holding, their joint consent is 
necessary. 

Section 7 of the Limitation Act pro- 
vides: — 

7. “Whether one of several persons 
jointly entitled to institute a suit or make 
an application for the execution of a de- 
cree is under any such disability, and a 
discharge can be given without the con- 
currence of such. person, time will run 
against them all; but, where no such dis- 
charge can be given, time will not run 
as against any.of them until one of them 
becomes capable of. giving such discharge 
without. the concurrence of the others or 
until the disability has ceased, . ‘ 
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Explanation I — This section applies 
to a discharge from every kind of liabi- 
lity, including a liability in respect of any 
immovable property. 


Explanation II — For the purposes of 
this section, the manager of a Hindu un- 
divided family governed by the Mitak- 
shara law shall be deemed to be capable 
of giving a discharge without the concur- 
rence of the other members of the family 
only if he is in management of the joint 
family property.” 

8. The crux of the matter, which re- 
quires consideration, is whether a co-sha- 
rer can give vaiid discharge without con- 
currence of the other co~-sharers. 
case of Sarda Prasad v. Lala Jamuna Pra- 
sad, (AIR 1961 SC 1074) the Supreme 
Court has held that the word “discharge” 
occurring in Section 7 of the Limitation 
Act means to free from liability and that 
the provisions of this Section apply to a 
case of delivery of possession of an im- 


-movable property. Section 7 of the said 


Act hence on its own terms will be 
applicable to a suit for possession of an 
immovable property. In the case of 
Deshraj v. Deputy Director of Consolida- 
tion, (1970 All WR (HC) 16), a Division 
Bench of this Court has held that on a 
reading of Section 341 of U. P. Z. A. and| . 
L, R, Act with Section 29 (2) of the Li- 
mitation Act it is clear that Section 6 of 
the Limitation Act would apply to the 
suits under Section 209 of the U, P. Z. A. 
and L. R, Act. On. the same reasoning 
the provisions of Section 7 of the Limi- 
tation Act will also be’ applicable to’ pro- 
ceedings under the U, P, Zamindari Abo- 
lition and Land Reforms Act. 


9. On the. question whether one 
co-sharer alone can give discharge with- 
out the consent of the other, the decision 
of the Privy Council in the case of Jawa- 
har Singh v, Udai Prakash, (AIR 1926 PC 
16) is directly on point. It was held 
therein that a suit brought by some sons 
within three years of their majority to 
set aside alienation by father is not bar- 
red though one of the sons had long be- 
fore three years reached majority. This 
principle was laid down in relation to Sec- 
tion 7 of the Limitation Act, The same 
principle, in our opinion, would be ap- 
plicable to a situation’ where one of the 
sons does not bring the suit for possession 
against a trespasser within three years of 
his attaining majority, while the other son 
continues to be a minor, In terms of 
Section 7, the son who had attained majo- 
rity first cannot give a valid -discharge 
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without the concurrence of the other. In 
that event the period of limitation would 
not run against them. The time will 
start running when the other brother also 
ceases to be under the disability, namely, 
when he becomes major, 


10. In the present case the find- 
ing is that Surendra Singh became major 
` more than 3 years before the institution 
of the suit for possession in the year 1965, 
while Virendra Singh attained majority 
within three years of the filing of the 
suit. 

ih In view of the legal position 
discussed above, the suit was not barred 
by limitation, 

12. During the course of argu- 
ments, our attention was invited to Sec- 
tion 246 of the U. P. Tenancy Act, 1939, 
which provides that except as otherwise 
provided in sub-section (3) or in Section 
246 where there are two or more co- 
sharers in any right, title or interest, all 


things required or permitted to be done. 


by the possessor of the same shall be done 
by them conjointly, unless they have’ ap- 
pointed an agent to act on behalf of all 
of them, Sub-section (3) relates to in- 
stitution of suits, and provides that when 
one or two or more co-sharers is not en- 
titled to sue alone and remaining co- 
sharers refuse to join as plaintiff in a 
suit, such co-sharer may sue separately 
for his share, joining the remaining co- 
sharers as defendants. The effect of this 
provision was that one co-sharer could 
not institute a suit by himself if the other 
co-sharer did not join him as plaintiff. He 
was liable to be impleaded as a defen- 
dant, It is true that there is no expiess 
provision corresponding to Section 246 of 
the U. P. Tenancy Act but that would not 
make any material difference because the 
consistent view of the Courts has been 
that even under the U. P. Z. A: and L, R. 
Act an individual can file a suit but he 
should implead other co-sharers as defen- 
dants to the suit, (See Komal v. Uma 
Shanker, 1966 RD 313). 


13. The requirement that all the 
co-sharers must be present before the 
Court also leads to the implication that 
one of them is not entitled to give a valid 
discharge without concurrence of the 
other co-sharers, As for the applicabili- 
ty of Section 7 of the Limitation Act, 
non-enactment in U. P. Z. A. and L, R. 
Act of a similar provision to Section 246 
of the U. P. Tenancy Act is immaterial, 


14. In the present case the Settle- 
ment Officer (Consolidation) had held that 


S. K. Chatterji v, Hiralal 


‘elusive proof of the bona fide 
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though the respondents had not become 
sirdars yet they became Asami by virtue 
of a compromise between the parties. The 
plea based on this compromise has not 
been considered by the Deputy Director 
of Consolidation, hence it is necessary to 
send the case back, 

15. The result is that this petition ` 
succeeds and igs allowed, The order of 
the Deputy Director of Consolidation is 
quashed, The matter is sent back to him 
for deciding it afresh in the light of the 
observations made above and in accord- 
ance with law. á 


divided suc- 
bear their own 


16. In view of the 
cess, the parties shall 
costs, ; 

Order accordingly. 
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S. K. Chatterji, Petitioner v. Hiralal 
and others, Opposite Parties. 

Civil Misc. Writ No, 7466 of 1973, D/- 
11-12-1975, 
; (A) U. P. Urban Buildings (Regula- 
tion of Letting, Rent and Eviction) Act 
(13 of 1972), Section 21, Explanation 4 — 
Conclusive proof of landlord’s bona fide 
requirement — Landlord in occupation of 
a portion — Four other tenants also oc- 
cupying house — Benefit of Explanation 
not available to landlord. (Interpretation 
of Statutes — Intention of Legislature), 


Explanation 4 has created a legally 
irrebuttable presumption that if its re- 
quirement is established it will be con- 
require- 
ment of the landlord. Strict compliance 
of that requirement is therefore neces- 
sary. The explanation requires that the 
remaining part of the building a part of 
which is in a tenant’s occupation, should 
be in landlord’s possession, That means 
the entire remaining portion of the house 
must be in landlord’s occupation and not 
only one of the portions of the house, As 
such when the landlord is occupying one 
portion and in the remaining portion 
there are four other tenants, the landlord 
cannot get the benefit of the explanation. . 

i (Para 4) 

In all cases primarily, the language. 
employed is the determining factor of the 
legislative intention, Therefore instead 
of examining what may be supposed to 





have been intended what has been 
DT/HT/B277/76/JRM 
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right effectively, it. could be made a spe- 
cific charge on a reasonable portion of 
the property, If the right of maintenance 
fs imperilled or jeopardised by the con- 
duct and dealings of the husband or 
father with referencé to his properties, 
the court can create a charge “on a suit- 
able ‘portion thereof, securing the pay- 
ment of maintenance to the wife or chil- 
dren, : 


Such a charge could be created not 


only over the properties in the hands of- 


the husband or father but also over pro- 
perties transferred by him either gratui- 
tously or to persons having notice of the 
right to maintenance, A transferee, like 
the appellant, who joins in a fraudulent 
and clandestine arrangement for defeat- 
ing the right of maintenance binding on 
the conscience of the transferor and who 
pays no consideration for the transfer by 
her son in her favour, takes the proper- 
ties subject to that right. The property 
in her hands is legally chargeable with 
the payment of maintenance to the wife 
and children or the transferor under Sec- 
tion 39 of the T, P, Act.” 


16. These observations were “ap- 
proved by their Lordships Subba Rao, 
C. J. and Jaganmohan Reddy, J.. (as their 


Lordships then were) in Chandramma v.. 
M. Venkata Reddi, (AIR 1958 Andh Pra < 


396) and it was held at page 401 as fol- 
lows:— 


“To summarise: The Hindu law texts 
and the important commentaries impose a 
legal personal obligation on a husband to 
maintain his wife irrespective of his pos- 
session of any property, whether joint or 
self-acquired, -They recognise the subor- 
dinate interest of the wife in her hus 
band’s property arising out of her married 


status, They also prohibit the alienation . 


of properties by the husband which has 
the ‘effect of depriving her and other de- 
pendants of their maintenance, They fur- 


ther treat her as a member of a Hindu. 


joint family entitled to be maintained out 
of joint funds,- The decisions of the va- 
rious High Courts show the same line, 
recognise her subordinate interest in her 
husband’s property and enforce his per- 
sonal obligation by creating a charge on 
his properties either self-acquired or an- 
cestral, A wife, therefore, is entitled to 
be maintained out of the profits of- her 
husband’s property and, if so, under the 
express terms of Section 39 of. the Trans- 
fer of Property Act, she can enforce her 
right against the properties in the hands 
of the alienee with notice of her claim.” 
1976 Andh. Pra/24 XI G—I7 


_ ly bound to be maintained 
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_ 17. Though this appeal arose out 
of a suit instituted prior to the Act, the 
Tationale of the said decision applies with 
equal force ẹven under the law as it ex- 
ists today under the Act. If in the case 
ofa wife she-can enforce the right by 
resort to Section 39 of the T, P, Act, 
there is no reason why the illegitimate 
children cannot resort to Section 39 of the 
T. P. Act when the law imposes an obli- 
gation on the putative father to maintain 
them, . 


18. I£. according to the contention 
of the learned counsel for the respon- 
dents, it is held that a charge could be 
created only in favour of a dependant, 
who claims maintenance from the estate 
of a deceased person, -and in other cases, 
no charge can be created, even if the 
claimant is the wife or the son, then it 
would amount to saying that the right of 
a wife to get maintenance from her hus- 
band or the son, legitimate or illegitimate 
from a father, is alwayə at peril and de- 
pends upon the whimsical attitude of the 
person liable to pay maintenance and. the 
alienee, even if he be a gratuitous trans- 
feree, could defeat such right. - Such an 
intention cannot be attributed to the le- 
gislature while enacting this Act, It is 
common knowledge that the right of a 
wife for maintenance against a husband 
has been the subject of a series of legis- 


‘lations to improve the lot of women and 


it cannot be expected that at the time of 
codification of the law, the Parliament 
thought it best to leave such-women or 
son at the mercy of a delinquent husband. 
or father, who out of spite or vindictive- 
ness might dissipate his wealth or proper- 
ty and. thereby deprive the persons real-. 
t effectively 
from the profits of the said property. The 
progress of the law shows from stage to 
stage the enlargement of the rules of 
Hindu.. Law governing . the right of 
Hindu women to maintenance, Similarly 
in the case of sons who are also natural 


sons it, capnot be expected that the legis- 


lature intended that they should be ex- 
posed to such vicissitudes in the family. 
As in the case of dependants so also, in 
the case of persons coming under Sec- 
tions 18 and 20 of the Act, a charge can 
be created by the court, which was mov- 
ed for the creation of such a charge. 

B. It has also been held in Laxmi 
v. Krishna, (AIR 1968 Mys 288) by Som- 
nath Iyer, J., that Section 28 applies only 


` toa dependant and not toa wife or 


daughter, and that in spite of the codifi- 
cation of the: law, the wife is entitled to 
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claim a charge under Section 39 of the 
T. P, Act. It was also similarly ruled by 
Veeraswami, J... in Ramaswamy v. 
Bhagyammal, (AIR 1967 Mad 457). Such 
a right to maintenance of a wife ‘cannot 
be defeated by a gratuitous transfer (vide 
Ramappa Parappa v.-Gourwwa,- (AIR 1968 
Mys 270), 

20. I cannot agree with the learn- 
ed counsel for the respondents that the 
Act does not contemplate a charge in the 
case of claimants for maintenance under 
Sectiong 18 and 20. There is no prohibi- 
tion under those sections in the manner 
suggested by the learned counsel, Section 
28 has operation only in regard to the 
dependants while Section 39, applies to 
others, Both of them operate in different 
fields and there ig no conflict between 
those sections, When there is nothing. in 
the Act excluding the application of Sec- 
ton 39 of the Transfer of Property Act 
to such cases, the court cannot refuse to 
create a charge, He has not been able to 
cite one decision, which has taken a view 
that Section 39 of the T. P, Act has been 
abrogated by virtue of the provisions of 
Act 78 of 1956, The_learned counsel plac- 
ed reliance upon the decision in Sampath 
v, Sevuga Pandia Thevar, (1963) 2 Mad 
LJ 555. The claim in that case for main- 
tenance was rejected because the imparti- 
. ble estate against which the claim was 


made was the separate property of the- 


father, That case cannot have therefore 
any application in this context. The 
learned counsel wanted to argue by re- 
ference to a decision in Nanak Chand v. 
Chander Kishore, (AIR 1969 Delhi: 235) 
that the right is only personal and legal 
in character and there cannot therefore 
be a charge under Section 39 of the T, P. 
Act. The said decision does not go -to 
the extent of saying at no ari can 
be created, 


21. In the present case the ‘lower 
appellate court having recognised that the 
. two gratuitous transfers are hit by Sec- 
tion 39 of the T. P. Act, has deleted the 
. charge on account of some confusion that 
` under Section 20 of the Act no charge 
- can be created. The said view is entirely 
. erroneous and hag to be set aside, ` 

22. In the result the second ap- 
peal is allowed and the decree of the first 
court is restored with costs throughout. 
Leave refused. The Respondents shall 
pay the court-fees ‘‘due to the Govern- 
ment in this second: ‘appeal. 

_ Appeal. allowed! 
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RAMACHANDRA RAJU AND 


RAGHUVIR, JJ. 
Bandaru Veeramma and others, Ap- 
pellants v. ‘Chirravuri Ramakrishna 


Sarma and others, Respondents. 


Appeal No. 268 of 1972, 
1975. k 

(A) Succesbn Act (1925), S. 63 (e) — 
Attestation of the will — Attestor declar- 
ed hostile — Propounder of will can 
cross-examine, him — Other evidence to 
show proper execution of will can be 
i). upon, (Evidence Act (1872), Ss. 70, 

In the event of an attestor being de- 
clared hostile, it is permissible for the 
propounder of the will to cross-examine 
such an attesting witness and it is also 
legitimate for such a propounder to rely | 
upon other evidence to show that the 
will has been properly executed. (1949) 2 
All ER 250, Relied on. (Para 23) 
Cases Referred: Chronological Paras 
(1949) 2 All ER 250 = 1949 Ch 395 12 


M/s, T. Anantababu, E. Raja Rao and 
M. S. K. Sastri, Advocates; for Appel- 
lante; M/s. J. V. Surya Narayana and T. 
Seshagiri Rao, Advocates, = Respon- 
ents 


RAGHUVIR, J. :— This appeal is by 
defendants 1 and 4 to.7 against, the judg- 
ment in O. S. No, 32 of 1967 on the file of 
the Court of the II Additional District 
Judge, Rajahmundry. - 


2 The suit was laid for partition 
of plaint ‘A’ and ‘B’ schedule properties, 
described as the estate of late Chirravuri? 
Pedda Venkanna, a' resident ; of village 
Sitanagaram, Taluk Rajahmundry. The 
plaintiff claimed two-thirds of ‘A’ and ‘B’ 
Schedule properties amongst’ themselves 
in six equal shares, one each for them, 
and for future profits. After the death of 
Ch. Pedda Venkanna, the plaintiffs alleg- 
ed, the estate devolved on and became 
vested, under the Hindu Succession Act, 
in his paternal uncle’s son „Chinna, Ven- 
kanna, who also died on 7-3-1965, Plain- 
tiffs 1 and 2 are Chinna Venkanna’s sons, 
3 to 5 are his daughtérs and the Sta plain- 
tiff is his widow. 

. 3 There are about 40 detend ints 
impleaded in the-suit and among , them 
are also impleaded tenants in occupation 
of some-of the scheduled. properties, - . 


*(Against decree of ‘'2nd ` Addl. Dist. J. 
|. Rajahmundry .in O, S. No., 32 of 1967.) 
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4. . In view of the short point. that 
falls for decision in this appeal, the ~de- 
tails of these properties and as to how 


against each of the defendants, the claim `` 


is made against the specified properties 
need not: be dealt with in detail. It is suf- 
ficient. to mention that except items 1, 8, 
9 and. 10 of the plaint ‘A’ Schedule, the 
other properties wera admitted by the 
contesting defendants as forming. part of 
the estate of late Pedda Venkanna, In the 
course. of the trial, it was conceded by 
the defendants that items 8 and 9 were 
also the properties of late Pedda Ven- 
kanna. Items 1 and 10 of ‘A’ Schedule 


were held by the trial Court as not the. 


property of the deceased Pedda Ven- 
kanna. There is no appeal filed: by the 
parties against the finding. Therefore, no- 
thing further need be stated about the 
properties of those two schedules, In this 
appeal, the plaintiffs alone gure- as res- 
pondents. : : i 


5. The plaintiffs alleged that Chi 


Pedda Venkanna died intestate but de-_ 
fendants 1 and 4 to:7 contended. that he’ 


executed a wil] on 4-12-1961, which, in 
the suit, stands marked as Ex, B-2. The 
validity’ of Ex. B-2 as a will was ` vehe- 
mently contested by the plaintiffs. The 
only issue which is debated before. us and 
the only question to be decided is whe- 
ther Ex. B-2 is valid as a will‘and, to be 
precise, whether or not it is properly at- 
tested. The Ist defendant is the mistress 
of late Pedda Venkanna. She in her writ- 
ten statement, and defendants 4, 5, 6 and 
7 by separate written statements, resist- 
ed-the suit for partition as mentioned ear- 
lier on the ground that Pedda Venkanna 
executed the will, Ex. B-2 on 4th Decem- 
ber, 1961, and defendants 1, 4, 5, 6, 8, 
9, 10, 12 and 13 to 19 are the legatees un- 
der that will, 


6. In the lower court, the validity 
and also the factum of subscription of 
Venkanna to the deed, Ex. B-2 were con- 
tested by the parties. In view of the find- 
ing given by the lower court, and due to 
preponderance of evidence disclosing that 
it was late Pedda Venkanna who executed 
the deed Ex. B-2 on 4th December, 1961 
in a sound state of mind, the counsel. for 
the appellants mainly addressed argu- 
ments covering the evidence touching at- 
testation and. the legality of Ex. B-2. 

7. The trial court framed the fol- 
lowing four points for determination: 

“(1) Whether the will Ex, B-2 is in 
the hand of the testator late Chirravuri 
Pedda Venkanna end bears hig signature? 
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_ (2) Whether the same was éxecuted 
by the testator in a sound and disposing 
state of mind? . . 

(3) Whether the dispositions made in ` 
the said will are: unnatural and were not 
the result of the testator’s.free will and 
mind? and ' Be e ae 

(4) Whether the said will was duly 
attested?” ` 
and found that Ex. B-2 was written and 
signed by the testator Chirravuri Pedda 
Venkanna. In regard to the second point, 
it held that the testator executed this 


. will in a sound disposing state of mind, 


and, observed ‘the recitals of the will do 
Not appear’ to be incoherent or the pro- 
duct ofan unsound mind’, In regard to 
point No. 3, the Court opined that ‘it is 
highly impossible that the Ist defendant 
wielded any influence over the late tes- 
tator in pressuring him to execute the 
said will, Ex. B-2’, though the lower 
court found that the 1st defendant’s sta- 
tus in the house of thé testator was akin 
to 'that of a married wife of the testator’. 
Taking the-overall circumstances into 
consideration, the dispositions made “in 
the will are held as natural and that the 
bequests therein the result of the testa- 
tor’s free will and mind. Thus, on all the 
three points, the lower court came to the 
conclusion that Ex. B-2 was executed by 
the testator, Adverting to the 4th point, 
the learned Judge held "....,. the said will 
Ex. B-2, although it was written and 
signed by the sald testator, while in a 


` sound and disposing state of mind, is yet, 


invalid due to want of proper attestation 
asrequired by law.” . ` 

0 & Apart from the above questions, 
there also is one more question which is 
argued before us by Shri Anantababu, 
the counsel for the appellants, and that 
relates to issue No, 4. . 


9.. Issue No. 4 is as follows: "Are 
the plaintiffs estopped from claiming the 
suit properties by their conduct or by the 
conduct of Chinna Venkanna, in not 


‘claiming the property?” 


10. The trial court held that by 
conduct or otherwise late Chinna Ven- 
kanna or his successors in interest are 


not estopped from pleading the will No 


other circumstances are mentioned except 
reiterating the argument as in the trial 
court, on the same set of facts before us 
to dislodge the finding of the lower Court. 
Thus, we affirm the finding of the lower 
court on this aspect of the matter. - 

11. Whether or not Ex. B-2 is 
properly attested is the only question 
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now to be decided. It is necessary to re- 
capitulate few facts pertaining to- Ex. 


it is a holograph will of Pedda Venkanna, 
is not disputed now. It is written on 12 
sheets setting out dispositions in 8 sche- 
dules. In the last page, the testator ~ in 
his hand took care to write that there are 
29 lines on that page and in the last lines, 
-© he has written-that the document is wit- 
messed by the Sun and Moon, The main 
dispositions contained in the will cover 
agricultural lands. Soon after the death 
(3-12-1961) of the testator, on 4th Decem- 
ber 1961 the Ist defendant presented Ex.. 
B-2 for registration before the Sub-Re- 
gistrar at Rajahmundry. The Sub-Regis- 
trar issued notice to all concerned and 
issued ‘notice to Chinna Venkanna, : who 
filed his Caveat: Ex.. A-2 on lst “March, 
1966. The long’ delay’ in filing the Caveat 
is explained as Chinna Venkanna experi- 
` enced some. difficulty in obtaining a copy 
of the will Ex. B-2, and,-theréfore, there 
was delay. in filing the Caveat. However, 
it is stated he was given a true copy, Ex. 
A-4, Chinna, Venkanna, it:appears, died 
on 7th March, 1965. On 3rd August, 1965 
the plaintiffs issued the suit notice Ex. 
B-13 to the-defendant.: This notice. was 
replied by the 1st defendant on 7th na 
_ tember, 1965 under Ex.. B-14. 


12. °° On 31st March, 1966, the Sub- 
Registrar issued notice Ex. B-12 to ‘the 
Ist defendant to make the necessary de- 
posits for -taking further steps for the 


`. registration, ‘and. reminded thé 1st defen-~ 


_ dant on 21-4-1966, 21-7-1966 and on 20th 
of September, 1966, but the defendant on 
7-1-1967 under Ex. 'A-3, withdrew Ex. B-2 


from the forum of the Sub-Registrar on 


the plea that she does not have the ne- 
cessary funds to pursue the matter. Thus, 
Ex. B-2 remained unregistered, i 


13. The main dispositions in the 
-will are the landed property of about 80 
acres and 10 cents out of which 24 acres 


and 60 cents are bequeathed in favour of. 


the lst defendant. All these lands are 


situate in Sitanagaram, a village in Ra- , 


jahmundry Taluk: - 

` The defendants examined two 
witnesses, D.W. 1 Maddipati Suranna and 
D.W. 2, Vadlamuri- Venkata Raju, as“ at- 
testors ‘of the will. The ist defendant is 

_ examined as D.W. 3. The evidence of these 
witnesses was read’ before us and it was 
the subject-matter of a close scrutiny by 
the counsel for both the parties, The 
counsel for the appellants referring to the 
evidence of D.Ws. 1 and 2 argued that 


“the. Moon are the attestors.to the. 


A.L R 
Ex. B-2 is properly attested and once if it 


- is accepted that Ex. B-2 is attested by 
B-2. It is dated 4th December, 1961. That | 


these two witnesses, the counsel submit- 
ted that the suit has to be dismissed. _ 
15. We have already mentioned 
that the will is-a holograph wili and on a 
reading of Ex. B-2, we are satisfied (the 
counsel for the parties in fairness to.state 


‘do not dispute the same) that-it is Pedda 


Venkanna who in his hand. wrote all the 
12 pages including the 8 schedules, From . 
a reading of the will, Shri Anantababu, 
counsel for the appellants,. argued, not 
without any justification, that Pedda 
Venkanna appears to ‘be a clever person. 


It is stated that he was well versed in. 


writing documents, as he was a docu- 
ment-writer and was aware of the cob- 
webs of litigation in. courts, Such: a per- 
son, it is asserted, when wrote Ex, B-2, 
must ‘have obtained the . signatures of 
D.Ws, 1- and 2`as attestors, and their. evi-. 


_dence should be accepted as proof of at- 


testation, notwithstanding the flambo- 
yant recital in the will that the: Sun and 
will. 
Before us in. this appedl, as in. the lower 
court, much criticism was focussed by the 
respondents against the status of D.Ws, I 
and 2 and their character and other relat- 
ed factors to show that the evidence of 
D.Ws. 1 and 2 is absolutely unréliable:. 


- At this juncture, we may state ‘that D.W. 


2 was declared hostile and was cross-exa- 
mined by the 1st defendant, Therefore, in 
this background, we consider the évidence 


of these two witnesses. 


16. D.W, 1 originally.is a. ‘pesident: 
of Purshotampalli of West Godavari Dis- 
trict and about 40 years back he moved 
to-Rapaka as his mother belonged to that 
village. He owns 18 acres of land. At the 
time of his deposition he was a resident 
of Rapaka, which is a hamlet of Raghu- 
devapuram. Rapaka and Sitanagaram’ the 
village of the testator, are adjacent vil- 
lages. He deposed that the testator lived 
in the garden house outside the `` village 
Sitanagaram, He had known the testator 
and was on visiting terms with him, On 
4th December, 1961, when he visited him” 
at the instance of the deceased, he signed 
Ex. B-2, He identifed- his signature: He 
identified the signature of the other at- 
testor. In the cross-examination he stated ` 
that he used to borrow tobacco - during 


-barns from the deceased. Therefore, in. 


that connection, on that day he. visited 
the testator. About the health of: the de- 
céased he deposed that he was healthy but - 
had minor ailments though he was mov- 
ing freely. He admitted that he had -no. 
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documents to show that he had borrowed 
the barns from the deceased.: - .. < 


17. It is suggested to him in | the` 
cross-examination which suggestion the 
witness admitted that one: Edupuganti 
Suryarao is his Guru, The 1st defendant 
and her son one Appanna, by document ` 
Ex, A-19 dated 18-1-1962, purported to 
have’ alienated 3 acres and odd for consi- 
deration. The consideration under Ex. 
A-19 it is recited as having been ~ paid 
earlier to the registration of the deed. 
The land in Ex, A-19 is situate abutting 
the road at Sitanagaram near Rapaka ad- 
jacent to the Ashram site where Surya- 
rao the Guru, resided. These facts are ad- 
mitted. 


18. On 20th” January, 1972; ‘his 
chief examination was recorded, He was 


recalled on 28th January and cross-exa- . 


mined, His further cross-examination was- 
continued on 29th of January: Ex. A-19 is 
admitted by the lst defendant as D.W..3 
to have been registered on the afternoon 
of 20th of January, 1972. D.W. 3 deposes 
“On that day the said I. Suryarao, did not 
come to Sub-Registrar; That sale conside- 
ration was Rs, 1,000. I do not know how 
many days prior to the registration of the 
original Ex, A-19 was executed. I cannot 
say whether the recitals in Ex. A-19 re- 
garding payment of.consideration are .true 
or false.” If the sale consideration has 
been paid by. the vendee, Suryarao, ear- 
lier to the date as recited. in Ex. A-19 


then there was no occasion for Suryarao - 


to pay Rs. 1,000 on that date to defendant 
No. 1; It was suggested that the witness . 
put his signature on Ex. B-2 after the. 
- death of the testator and isa reward for 
his deposition his Guru’ was given the 
land gratis. This suggestion was confront- 


ed to the witness. She stated “it is not © 


true that I executed original of Ex, A-19 
in favour of I. Suryarao, without taking. 
any consideration in keeping with the 
understanding that D.W. 1 should depose 
in my favour.” On the basis of the admis- 
sion, -we hold that this criticism against 
the evidence of this wimps is not. paai 
unjustified. | ice 

19. The next witness, D.W.. 2 -is 
a resident of Rajápalem. He 'deposes "that 
in an earlier suit, O, S. No. 96/66, filed 
against Chinna Venkanna and others, he 
had deposed about the execution of the 
will by the testator and in that deposition 
he admitted his attestation. In the chief 
examination; when he is shown Ex. B-2, 
he says this Ex, B-2 is not the original 
will. He stated that Pedda Venkanna was 
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in sound state of mind when he executed 
the will. which is not Ex. B-2. Referring 
to his earlier. deposition in O. S. No. 96/66, 
he- deposed that Ex. B-2 was not shown 
to him. He admitted that he signed, at the 
request of. the deceased as‘an attestor to 
the will; He does not know the contents 
of the will’ He did not read it as there 
was no occasion for him to. read Ex. B-2. 
He had known the testator for 15 years 
even before the execution of the deed. 
His earlier: statements, Exs, B-3 .to B-8, 
he admitted. Exs, B-3 to B-8, which are 
portions marked in C. C, of Deposition of 
D.W. 2 dated 6-3-1967, in so far as they 
are material, read: as follows: — 


“I know Chirravuri Pedda Venkanna. 
I know his executing a will, I signed in 
that will as attestor..He wrote it in his 
own hand, I saw him signing the will, 

Maddipati Suranna, a Kamma gentle- 
man, is the other attestor of the will. Both 
of us saw the éxecutor signing the will. 
. He was in-a sound and disposing 
state of ‘mind. It was executed in 1961 
- December. Ex. B-5 is the certified: copy 
of the will executed by Pedda Venkanna 
and attested by me “i... ÏI distinctly 
remember I signed beneath the heading 
‘INDUKU SAKSHULUW’ f remember un- 
der the will he gave some properties to a 
“trust and he gave: some. properties . to 
Bandaru. people.” 


20.7- After he has been. declared 
hostile in the cross-examination by the 
lst defendant, it-was suggested that P. 
Venkat Rao, I. Suryarao, V, Reddy and 
the 2nd plaintiff took him away to Raghu- 
devapura on 21-1-1972 and thereafter he 
was won ‘over. It is suggested that P. 
Venkat Rao of Raghudevapuram is financ- 
ing the present litigation of the plaintiff 
- and at his instance he was resing from 
his ‘earlier deposition. -- i 


21. ` From the fact that Ex. B-2 
was denied as_not the original by this 


- witness, read with other. irreconcilable 


‘statement that the witness made about 
the execution of the will, it was argued 
by the respondent that the attestation of 
the will by this witness is not proved. . 


22. . Section 63 (c) of the Indian 
Succession Act requires that the will 
shall be attested by two or more witnes- 
ses, each of whom has seen the testator 
sign or affix his mark to the will or has 
seen some other person sign the will, in 
the presence and by the direction of the 
testator, or has received from the testa- 
tor.a personal acknowledgment. of his 
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‘signature or mark or of the signature of 
such other person and each of the -. wit- 
nesses shall sign the will in the presence 
of the testator, but it shall not.be neces- 
sary that more than one witness be pre- 
sent at the same time and no particular 
form of attestation shall be necessary. 
Sections 70 and 71 of the Evidence Act 
lay down the mode in which attestation is 
to be proved. As per the provisions of 
those two sections, if. the attesting wit- 
ness denies-or does not recollect the exe- 
cution of the ‘document, its execution 
may be proved by other evidence. The 
object in incorporating the necessity of 
attestation by two witnesses is.to pre- 
vent ‘fraud. In Re-Vere-Wardale (Deceas- 
ed), Vere-Wardale v.’Johnson, (1949) 2 
All ER 250 Wilmer J., speaking about 
the mode of attestation, held; “I have al- 
ways understood that no particular form 
of words is required for the attestation 
clause-—indeed, the Wills Act, 1837, Sec- 
tion 9 says so.” In that case, the attest- 


ing witnesses had stated that they 
had signed the will. before’ it 
has “been signed by the testator. 


An attempt was made to show by other 
evidence that they had signed the will 
after the signature of the’ testator. An 
argument was advanced that recourse to 


other evidence except that of the attes-. 


tors was not permissible, Adverting to 
this argument, Willmer J. stated: 


“It, appears to me that the object of 
the Legislature in imposing the strict 
formalities required by the Wills Act, 
1837, Section 9 was the prevention ` of 
fraud, and, therefore; that my duty here 
is to do all that I am to see that no fraud 
is perpetrated, and, if I am to exclude 
further evidence, ‘(other than attestors) 
it seems to me that such, a ruling can 
only increase the possibility of the per- 
petration of fraud. In all the circumstan- 
ces it appears to me that it would be 
wrong and not in accordance with autho- 
rity to exclude such further evidence 
with regard to the attestation of this will 
as may be available, I, therefore, decline 
to rule that it is not competent for the 
-cpropounders of this will to adduce fur- 
ther evidence, and whey are at liberty to 
do so.” ` 


23. Therefore, in the event of an 
attestor being declared hostile, it is per- 
missible for the propounder of the will 
to cross-examine such an attesting wit- 
ness and it is also legitimate for such a 


propounder to rely upon other evidence 
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to show that the will has been properly 
executed. Therefore, we'do not find any 
lacuna in cross-examining the witness 
after the witness having been declared 
hostile, and this circumstance, by itself 
is not sufficient ‘to reject the evidence of 
the attestor. We are of further opinion 
that it would be permissible for the pro- 
pounder to adduce other evidence’ apart 
from the evidence of attestors in proof 
of the execution and attestation of the 
will. Therefore, the mere resilience of, : 
D.W, 2 from his earlier deposition, does 


not shut out , the propounder: to 
prove. attestation, by recourse to 
other evidence and it is ` legiti- 


mate in this connection to look into his 
evidence in O. S. No. 96 of 1966 and also 
the other evidence liké the deposition of 
D.W. 3 (of ist defendant) in this regard. 
The fact that the witness had given ear- 
Her statement that he had attested the 
will of the deceased and that he denies Ex. 
B-2 is not the will in original and taking 
the other circumstances into considera- 
tion, we find, the evidence of this witness 
is not at all i inspiring and absolutely un- 
reliable: Having considered the evidence 
of D.Ws, 1-and 2, we are in agreement 
with the view taken by the lower court 
that their evidence is untrustworthy and 
we affirm the finding that no reliancé can 
be placed on their. evidence in proof’ of 
attestation of Ex- B-2, We. have stated 
earlier that ‘at one place he stated that 
the witnesses are the Stim and the Moon. 

The places where the signatures of D.Ws. 

1 and 2 are found are placed in.continua- 
tion ‘of these lines, -As the testator had 
stated that there are only -29 lines on that 
page, the attempt was made by affixture 
of their signature to appear that these 
two witnesses attested the will. Even ‘by 
a-look at the document, we are satisfied 
that the signatures of D.Ws, 1 and 2 on 
Ex, B-2 are interpolations, Thus, ‘we 
agree with finding and decision of the 
lower court that the will Ex. B-2 suffers 
from lack of attestation as required under 
Section 63 (c) of the Indian Succession 
Act and that Ex. B-2 is not a valid will 
for that reason. We dismiss this appeal 
with costs, 


` Appeal dismissed. 
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SAMBASIVA RAO, ALLADI KUPPU- 
SWAMI AND LAKSHMAIAH, JJ. 


Smt. P. Hemalatha, Petitioner v. The 
Govt, of Andhra Pradesh, Respondent. . 


Cri. Misc. Petn. No. 205 of 1975, D/- 
23-4-1976. 


(A) Criminal P. C. (1874), S. 95 — 
“Stating grounds of its opinion” — Re- 
quirement is mandatory — Objectionable 
matter set out in the order — There is 
sufficient compliance, : 


Per Alladi Kuppuswami, J, (Laksh- 
maiah, J. concurring): The grounds of 
opinion for coming to the conclusion that 
the publication of the matter contained 
in the journal sought to be. forfeited by 
an order under S., 95, is punishable under 
S. 124-A, Penal Code, is an integral part 
of S. 95 and compliance with its require- 
ment is a sine qua non of the validity of 
the notification, It is not enough merely 
to reproduce the language of S. 124-A of 
the Penal Code without specifying as to 
how or in what manner there has been 
contravention of the provisions of that 
section. AIR 1961 SC 1662 and AIR 1968 
Delhi 13 (SB), Rel. on. (Para 10) 


Where, however, in the impugned 
order the particular poems in the journal 
forfeited were set out in the schedule to 
the order and the order proceeded to 
state that those “verses bring into hatred 
and contempt and excite disaffection to- 
wards the Government established by law 
In India,” the grounds of its opinion are 
based upon the language of the poems set 
out in the schedule and it was unneces- 
sary to state any further grounds of opin- 
ton, It could not therefore be held in such 
a case that the Government had not stat- 
ed the grounds of.its opinion, (Para 11) 


(B) Criminal P. C. (1974), S. 65 — 
Grounds of opinion — Some of grounds 
found not valid — Order of forfeiture 
cannot be set aside on that ground. 


Per Kuppuswami, J.: The principle 
that if some of the grounds of detention 
are invalid on the ground that they have 
no nexus with the maintenance of the 
security of the State etc., the odrer of de- 
tention has to’ be set aside in its entirety 
even though other grounds are valid and 
relevant, cannot’ be extended to the case 
of an order of forfeiture of a book or a 
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document on the ground that it contains 
objectionable matter: If the book does 
contain such objectionable matter publi- 
cation of which would be punishable un- 
der Section 124-A, Penal Code or other 
sections referred to- in S. 95, Criminal 
P. C., the Government has the right to 
declare the publication forfeited. The 
mere fact that in the order it is also men- ' 
tioned that the subject-matter is prejudi- 
cial to maintenance of harmony would not 
make the matter anytheless objection- 
able if it is in fact objectionable under 
eny of the sections. Hence, merely be- 
cause it is also stated in the order that- 
the subject-matter is prejudicial to the 
maintenance of harmony, it does not viti- 
ate the order if it is otherwise found that 
the matter is of such a nature that its 
publication is punishable under S. 124-A, 
LEC - (Para 12) 


(C) Penal Code (1860), S. 124-A — 
Interpretation— Seditious matter— Poems 
in journal while expressing grievances, 
inciting and advocating overthrow of 
Government’ by violence and unlawful 
means — S. 124-A held attracted — (Con- 
stitution.of India, Art 19 (1) (a)). 


The A, P. Government acting under 
S. 95, Criminal P. C., ordered forfeiture 
of Telugu journal ‘Srujana’ of May, 1974, 
appending a Schedule to the order, where 
the actual four poems which brought or 
tended to bring the established Govern- 
ment into hatred or contempt and to ex- 
cite disaffection, were extracted, In the 
first poem complained of, the people were 
exhorted to break open the godowns and 
distribute the grains contained therein 
cutting to pieces those who came to ob- 
struct. In the second poem (Rikshaw 
Song), the rikshaw driver said that the 
solution for the evils of suffering from 
poverty was to cut the throat of the 
owner of the rikshaw with all vengeance. 
There was also a reference to the police 
as bastards and ‘Yama’ who stopped him 
at every place and squeezed money out of 
them. In the third one, the principles pro- 
fessed and’ practised by Naxalites were 
commended and the people were exhorted 
to sharpen their axes and sickles to cut. 
down the pests and the leeches’ on thé 
lines taught by Naxalite leaders like San- 
thal of. Naxalbury, Charu Babu, Comrade 
Satyam, Panigrahi and Bhaskar who did 
not believe in the existence and function- 
ing of Government. established by law. 
The last one visualised..armed struggle 
behind the All-India Railwaymen’s strike 
which was then going on, and ended with 
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. saying that there would be no rest till 
the Government was overthrown with 
arms: f 
Held (Per Sambasiva Rao and Laksh- 
_ maiah JJ.), that the poems proceeded on 
‘the assumption that the Government fail- 
ed in the discharge of their duties, They 
‘excited disloyalty and feelings of enmity 
towards it, They intended to bring into 
hatred and contempt the Government 
established by law, and fell within the 
ambit of S. 124-A. In that view, the Gov- 
ernment of Andhra Pradesh ‘was justified 
in forfeiting the said issue of ‘Srujana‘. ` 
f (Paras 4, 91, 94) 
Per Alladi Kuppuswami, J.: The "Arst 
two poems did not have anything which 
brought into hatred or contempt or excit- 
ed disaffection towards the Government. 
The third and the fourth verses, however 
contained matter, publication of which 
was punishable under S., 124-A, Penal 
Code. The Government was therefore 
justified in forfeiting the issue of the 
journal. - . (Paras 16, 17 & 18) 
Per Sambasiva Rao, J, (Lakshmaiah, 
J. concurring): A mere criticism or de- 
`- nunciation of the Government establish- 
ed by law is not objectionable. Citizens 
are entitled to express their grievances 
and to endeavour to get them redressed 
through lawful means. However, if these 
attempts or exhortations bring ‘the esta- 
blished Government or tend to bring it 
into hatred and..contempt, they come 
within ‘the ambit of sedition as stated in 
Sec. 124-A, I.P.C. The test that should be 
applied is to find out whether any article 
or articles intend or have the effect of 
creating feelings of hostility towards Gov- 
ernment and to excite disaffection, 
(Para 2) 
Per Lakshmaiah, J.: Even truth, if 


there is one in those writings, is.not.a jus- ` 


tifcation for such seditious utterances; . 
(Para 93) 


The modern State protects the rights 
of the individual. Unless the State is cap- 
able of protecting itself, it cannot be ex- 
pected to protect the rights of the indivi- 
dual. The preservation, protection and 

security of-the State is the transcendental 
‘value to which all other values are to be 
subordinated in the judicial hierarchy of 
values. The question is not that the State 
is not strong to put down.any violence or 
rebellion or the individual is too weak to 
bring about such a state of affairs through 
objectionable utterances, 
An attempt to overthrow the Govern- 
ment’ by force, even though doomed from 
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of social values. 


(Para 96) - 


- ALR. 


the outset to failure, is a sufficient evil 
for the Government to prevent. 
{Para 97) 
Laws enacted in the year 1870 by the 
law-making authorities contained in Sec- 
tion 124-A of the Penal Code are to be 
interpreted, applied’ and enforced after 
more than a century in the year 1976 by 
the judiciary particularly in the context 
of Art. 19 (1) (a) read with Clause (2) 
thereof, of the Constitution of India. 
(Para 99) 
The function of the courts is to rè- 
flect the contemporary needs and pre- 
vailing values consonant with legislative 
and executive declarations of policy. 
(Para 102) 
. Social interest in the safety, security 
and stability of the State threatened with 
subversion by arms and violence through 
creating public disorder and disturbing 
public tranquillity is always paramount . 
to. any other interest including those in 
the right to freedom of speech and ex- 
pression guaranteed under Art..19 (1) (a) 
of the. Constitution in the judicial scale 
E (Para 112) 
(D) Penal Code. (1860), S. 124-A — 
Seditious matter — Evidence — Other de- 
cisions — Value of. 


Per Alladi Kuppuswami, J.i— The 
question whether any particular state- 
ment is one calculated to excite disaffec- 
tion or hatred or contempt towards the 
Government has to be considered with 
respect -to the circumstances of each par- 
ticular case and the manner and the occa- 
sion in which it is mentioned, The deci- 


„sions regarding one particular -case oan- 


not be helpful in deciding another. AIR 
1952 SC 329 and AIR 1954 Pat 254, Ref. 
(Para 19) 
(E) Constitution of India, Art. 372 — 
Doctrine of adoption and Art. 372. 
The ‘doctririe-of adoption propounded 
by Hobbes in his Leviathan, that the ‘“Lé- 


‘gislature is he, not by whose ` authority 


the laws were first made, but by whose 
authority they now continue to be: laws” 
is found embodied in Art, 372 of the Cen- 
stitution of India, securing the continua- 
tion in force of the laws. {Para 100) 
Cases Referred: Chronological Paras 
AIR 1968 Delhi 13 = 1968 Cri LJ 50 (SB) 
10, 11 
AIR 1962 SC 955 = (1962) 2 Cri LJ. 103 


l 60 
AIR 1961 SC 1662 = (1961) 2.Cri LJ ae 
» 10,11 

AIR 1959 Andh Pra 572 = "1959 Cri LJ 

1280 (FB) “10 
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AIR 1952 SC 329-= 1952 Cri LJ 1373 19 
ATR 1950 SC 124 = 51 Cri Ly 1514 39 
AIR 1950 SC 129 = 51 Cri LJ 1525; 39 
(1950) 95 L Ed 1137 = 341 US.494 - 52, 


53, 75 
(1947) 71 L Ed 1095 = 274 US 357. - 68 
1942 AC 206 = 110 LJ KB 724° 59 


AIR 1938 Mad 758 = 39 Cri LJ 938 84 
AIR 1936 Cal 524 = 37 Cri LJ 1077 83 
(1936) 299 US 304 = 81 L Ed 255 - 52 
ATR 1929 Cal 277 = 30 Cri Ly 850 15, 85 
(1925) 268 US 652 = 69 L Ed 1138 69, 74 


1920 AC 508.= 89 LJ Ch 417 58 
(1919) 250 US 616 = 63 L Ed 1173 72 
(1919) 63 L Ed 470 = 249 US 47 68, 70 
(1919) 252 Us 416 = 64 L Ed 641 52 
1916 E 645 - 52 
(1915) 239 US 299 = 80 L Ed 297 `` 52 
(1898) ILR 22 Bom 112 © 80 
(1898) ILR 22 Bom 152 (FB) 81 
(1894) 158 US 564 = 39 L Ed 1092 52 
(1892). ILR 19 Cal 35 -79 
(1890) 182 US 1 = 45 L Ed 1041 52 


(1888) 130 US 581 = 32 L Ed 1068 52 
(1871) 12 Wall 457 = 20 L Ed 287 52 


(1772) 20 St Tr1 56 
(1765) 19 St Tr 1029 = 95 ER 807 - 57 
11 ALR 984 52 
183 F 2d 201 . 75 


T. Bali Reddi, for C. P. Padmanabha 
Reddy and K. G. ‘Kannabhiram, for Peti- 


tioner; Public Prosecutor, on ‘behalf of ° 


the State, 

SAMBASIVA RAO, J.:—I agree with 
the conclusion drawn by my ‘brothers 
Kuppuswami and lLakshmaiah, JJ. in 
their separate judgments, namely. that the 
petition be dismissed. 

2. The meaning and scope of Sec- 
tion 124-A, I.P.C. are well known and well 
established. After the two opinions of 

my learned: brothers, it is unnecessary for 


me to elaborate - the legal position, A ~ 
mere criticism or denunciation of the Gov- 


_lernment established by law is not objec- 
tionable, Citizens are certainly ‘entitled to 
express their grievances and to. endeav- 


our to get them redressed through lawful. 


means, However, if these attempts or ex- 
hortations bring the established Govern- 
ment or terid to bring it into hatred and 
contempt, they. certainly come within the 
ambit of sedition as stated in Sec.: 124-A, 
LP.C. The test that should be applied is 
to find out whether any article or articles 


intend or have the effect of creating feel- - 


ings of hostility towards Government and 
to excite disaffection. I am not referring 
to the case law on the point since they 
have been considered at “Jengi by my 
learned brother. RI 


P. Hemàlatha v, Govt; of ‘A; P. (SB) (Kuppuswami-J.) [Prs. 1-7} 
AIR 1954 Pat 254 = 1954 Cri LJ 758 19 


“complained of, people are 
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3. Now the ‘question is whether 
the issue of ‘Srujana’ of May 1974. con- 
tains material which causes or‘ tends to 
cause. such disaffection. In the first poem 
exhorted to 
break-open godowns and to cut to pieces 
who come to obstruct. It is also declared 
that the rickshaw-puller will go to the 
forest to take up the fight and before he 
goes away, he will cut the throat of the 
money grabber (sait) with all vengeance. 
In the third one. poor people are exhort- 
ed to take up axes and sickles and fight. 
This fight is to put an end to leaches like 
landlords and exploiters.. The way of 
Naxalbari and the line of Charu Babu, 
Satyam etc, which are well known to be 
violent methods of. changing the society 
and the Government, are acclaimed. as 
the best to attain justice. The last one 
Visualises armed struggle behind the 
strike (at that time all India Railway 


- strike was going:on). It ends with saying 


that there will be no rest till the Govern- 
ment is overthrown with arms. ` 


“4 These passages certainly intend- - 
ed to bring into hatred and contempt the 
Government established by law in India 
and to excite disaffection towards it. They 


- straightway walk into the ambit of Sec- 


tion 124-A, I.P.C. I am therefore satisfied 
that the’ Government of Andhra Pradesh 
is justified in forfeiting the said issue of” 
‘Srujana’. 

5. Consequently, I join my bro-, 
thers in dismissing the petition, 

ALLADI KUPPUSWAML, J.:— 6. I 
have ‘gone through the judgment. of 
Lakshmaiah J. While |] agree with the 
ultimate conclusion that the petition 
merits dismissal I would like to give my 


own reasons, 


a This petition is one under Sec- 
tion 96, Cr, P. C., 1973 for. setting aside 
an order made by the Government of 
Andhra Pradesh under Section 95 of the 
Code, declaring that every copy of the 


‘Journal ‘Srujana’ May, 1974 issue be for- 


feited to the Government. In that order 
it is stated that it appears to the Govern- 
ment that the said issue contains objec- 


-` Honable ‘poems and blank verses referred ;2. 


to in the schedule below, which is calcu- 
lated to bring into hatred and contempt 
and excite disaffection towards the Gov- 
ernment established by law in India and 
is prejudicial to maintenance of harmony 
and publication of which is punishable 
under Section 124-A of the Indian Penal 
Code. Under Section 96, Cr, P. €. this 
court is empowered to set aside- such: a 
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. declaration on the ground that the issue 


of the newspaper or the book or other 
document in respect of which the decla- 
ration was made did not contain any such 


matter as is referred to in sub-section (1) | 


`- of Section 95. Under Section 95 where (a) 


ry 


any ‘newspaper or book or (b) any docu- 


ment appears to the State Government to 


contain any matter, publication of which 


is punishable under Section 124-A or Sec- 
. tion 153-A or Section 153-B or Sections 


292, 293, 295-A and Section 296, the State 
Government may, stating the grounds of 


_opinion, declare évery copy of the issue 


of the newspaper containing such matter 
and every copy of such book or document 
to be forfeited to the Government. In this 


case, in the impugned order it is stated . 


that it appears to the Government that 


‘the journal contains matter publication 


of which is punishable under Sec. 124-A, 
LP.C. We are not concerned with the 
other sections, such as Section 153-A ete. 
as no reference to contravention of those 
sections is made in the order. 


8. In the petition: it is contended 


‘that the impugned order violates the peti~ 


tloner’s fundamental rights under Art. 19 
(1) (a), (c), (f) and (g) of the Constitution, 
but this contention was not pressed be- 
fore us, obviously in view of the number 
of decisions including thé decision of the 


- Supreme Court in Kedar Nath v. State of 


Bihar, AIR 1962 SC 955 wherein it was 
held that the provisions. of Section 124-A 
are not unconstitutional as being violative 
of the fundamental right of: freedom of 
speech and expression under Art. 19 (1) 
(a) of the Constitution. It is therefore un- 
necessary for us to consider the question 


-whether Section 124-A or the impugned 


order violates Art. 19 (1) (a) or any other 
sub-clause of that Article. 


9. The two. main contentions urg- 
ed by Sri Bali Reddy, learned counsel for 
the petitioner are: 

(1) While making the oeden the Gov- 
ernmént is bound to state the grounds of 
its opinion for coming to-.the conclusion 
that the publication.of the matter con- 
tained in the journal is punishable under 
Section 124-A, LP.C. and hence the jour- 


“nal is liable -to be forfeited, and as such 


grounds are not stated, the order is Hable 
to be set aside, 

(2) Even if it be held that the Gov- 
ernment has stated its opinion, such opin- 


ion is not, justified as the four poems’ 


said to constitute matter punishable un- 
der Section 124-A, LP.C; are not calculat- 
ed to bring into hatred or contempt or 
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excite.or attempt to excite disaffection 
towards the Government established by 
law in India within the meaning of Sec- 
tion 124-A. 

Contention 1: 


` 10. In support of ae first conten- 
tion reliance is placed on the decision of 
the Supreme Court in Harnam Das v. 
State of U, P., AIR 1961 SC 1662 where 
dealing with the provisions of the Crimi- 
nal Procedure Code, 1898 similar to those 
with which we are concerned, the Sup- 
reme Court held that where the State 
Government did not state the grounds of 
tts. opinion, the High Court must set aside 
the order, It observed: 


“What then is to happen when the 
Government did not state the grounds of 
its opinion? In such a case if the High 
Court upheld the order, it may be that 
it would have done so for reasons which 
the Government did not have in contem- 
plation at all. If the High Court did that, 
it would really have made an order of 
forfeiture itself and not upheld such an 
order madé by the Governmeht, This as 
already stated, the High Court has. no 
power to do under Section 99-D. It seems 
clear to us therefore, that in such a case 
the High Court must set aside the order 
under Section 99-D, for it cannot then be 
satisfied that the grounds given by the 
Government justified the order.” 


A different view was taken by the 
Full Bench of this Court in N. Veerabrah- 
man v. State, AIR 1959 Andh Pra 572 
(FB). After referring to this decision and 
other decisions which took a similar view, 
the Supreme Court stated that ‘they were 
unable to accept the construction placed 
by them on. Section 99-D. The decision of 
the Full Bench in so far as this aspect is 
concerned cannot be regarded as good 


-lew in'view of the decision of the Sup- 


reme Court, The decision of the Supreme 
Court was followed in Mohammad Khalid 
vy, Chief Commissioner, AIR 1968 Delhi “13 
(SB). It was observed that the require~ 
ment about stating the grounds of opin- 
ion being an imperative and integral part 
of the. section, it would follow that a no- 
tification: in order to be legal and effec- 
tive must comply with and fulfil that 
requirement. Such a compliance is a sine 
qua non of the validity of the notification, 
and a notification, which does not incor- 
porate the grounds of the opinion, would 
be not in conformity with law. It is not 
enough to merely. reproduce the langu- 
age of Sections 124-A, 153-A or 295-A of 
the Penal Code without specifying as to 
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how or in what manner there has been 
contravention of. the Provisions ot those 
sections. . ' 


11. In this case pewter I: am of 
the view that it cannot be said that the 
Government has not stated. the grounds 
of its opinion. In the impugned order the 
four- poems and blank verses are set out 
in the schedule to the order and the order 
proceeds to state that those verses bring 
into hatred and contempt and excite dis- 
affection towards the Government esta- 
blished by. law in India. Thus the grounds 
of its opinion are based upon the langu- 
age of the four poems set out in the sche- 
dule, In these circumstances I am of the 
view that it is unnecessary to state any 
further grounds of opinion, In Moham- 
mad Khalid v. Chief Commissioner, (AIR 
1968 Delhi 13) (SB) (supra) it was observ- 
ed that the order merely stated that in 
the opinion of the Commissioner the book 
was intended to promote feelings of en- 
mity or hatred between different classes 
of citizens of India. Neither the passage 
in the book on which that opinion was 
based was referred to nor was there any 
indication of the different class of citizens 
between whom the book was alleged to 
promote feelings of enmity .or hatred. 
The ground on which the opinion was 
based was not given and the whole thing 
was left in the realm of vagueness, In 
this case, however, the actual passages 
are set out in the schedule. In Harnam 
Das v. State of U. P. (AIR 1961 SC 1662) 


(supra) also the order was merely that. 


the Government was pleased to declare 
the books forfeited on the ground - that 
‘the books contain matter, the publication 
of which was punishable under Sections 
153-A and 295-A of the Indian Penal 
Code. It was not known which communi- 
ties were alienated from each other or 
whose religious beliefs had been wound- 
ed according to the Government-nor why 


the Government thought that such alie- 


nation or offence to religion had. even 
caused, There also it would appear that 
the passages were not extracted in. the 
order, Those cases are therefore, distin- 
guishable from the present case where 
the actual poems have been set out in the 
schedule and the Government stated that 
these poems were calculated to bring into 
hatred and contempt and excite disaffec- 
tion towards the Government established 
by law in India. As according to me the 
Government has given its grounds of 
opinion, I am unable to uphold this con- 
tention. 
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.12. The learned counsel for the . 
petitioner also pointed out that the Gov- 
ernment in its order has also stated that 
the poems in question were ‘prejudicial 
to maintenance of harmony’. It was sub- 
mitted that Section 124-A, I.P.C. does not 
have any. reference to the maintenance of 
harmony at all, Therefore, this reason has 
no relevance in considering the question 
whether the publication was. punishable 
under Section 124-A, As this ground is 
not a valid ground, it was submitted that 
the entire order is liable to be set aside. 
In support of this contention reference 
was made to the series of decisions of the 
Supreme Court and other Courts regard- 
ing orders of detention in which it has 
been held that if some of the grounds of 
detention are invalid on the ground that 
they have no nexus with the . mainten- 
ance of the security of the State etc. the 
order of detention has to be set aside in 
its entirety even though other grounds 
are valid and relevant, Though there is 
much to be said against the above view 
expressed by the Supreme Court and 
other courts in these cases, we are bound 
by the decisions of the Supreme Court 
which have consistently taken the said 
view. But I do not think that principle 
can be extended to the cases of an order 
of forfeiture of a book or a document on 
the ground it contains objectionable mat- 
ter. If the book does contain such objec- 
tionable matter . publication of which 
would be punishable under Section 124-A 
or other sections referred to earlier, the 
Government has the right to declare the 
publication forfeited. The mere fact that 
in the order it is also mentioned that the 
subject-matter is prejudicial to mainten- 
ance of harmony would not make the 
matter anytheless objectionable if it is in 
fact objectionable under any of the sec- 
tions, I am therefore, unable to accept the 
contention that merely because it is also 
stated in the order that the subject-mat- 
ter is prejudicial to the maintenance of 
the harmony it would vitiate the order if 
it is otherwise found that the matter is of 
such a nature that its publication is puni- 
shable under Section 124-A. IP.C. 


13. This leads me to the conside-'’ 


‘ration of the second contention, namely. 


whether the opinion of the Government 
that the four poems referred to in the 
order contain matter, publication of 
which is punishable under Section 124-A 
of the Act is justified. . 


-~ 14 In the first verse the author 
says that while there is plenty of grains 
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- in the granaries of the landlords there is 
hunger in the bellies of the people. He 
suggests breaking the godowns and dis- 
tributing the grains and cutting to pieces 
‘the bastards who obstruct them’. I do 
not. find anything in this verse which 
even remotely brings into hatred or con- 
tempt or excites or attempts to excite dis- 
affection towards the Government. In-this 
connection it must be remembered that 
the only section which is said to have 
been contravened is Section 124-A, I.P.C. 
and no other section is mentioned in the 
order. 


15. The next song which is styled 
as ‘Rickshaw song’ describes in detail the 
poverty of the rickshaw puller, how | he 
is suffering, how most of his earnings are 
taken away by the owner of the rickshaw 
who is making money at his expense. His 
health is impaired and he is not able -to 
find money for treatment. He is not able 
to support his dying mother. All those 
again do not have anything to -do with 
hatred or contempt or disaffection against 
the Government. The only passage which 


may be said to have some connection with - 


the Government is the passage which says 
“the police bastard is a Yama for me: He 
stops me at every place, He squeezes 
‘money out of me”. This again, is not di- 
rected against the police generally in 
which case it may be argued that an at- 
tack against the police generally is an at- 
tack against the State. Vide Satya Ranjan 


Bakshi v. Emperor, AIR 1929 Cal 277.7 


‘But this appears to me to be an accusa-. 
tion . only of a particular type of police- 
man who is corrupt and tries to squeeze- 
from the poor rickshawala. In the last 
few passages he refers to a person who 
enquired about his earnings and suffering. 
took pity on him-and gave him an add- 
ress in a forest and asked him to meet 
him there. In the last verse he says that 
he will meet the (‘sait’ 
rickshaw owner) and cut his throat with 
. all his vengeance, This again. is the out- 
pouring of a suffering rickshawala who 
swears to attack the life of the owner 
who is making his life miserable, I do. not 
think there is anything in this poem 
` which contains matters. publication of 
which is punishable under S. 124-A, I.P.C: 


16. The third and the fourth ver- 
ses however stand on a different footing. 
_{In the third verse which is “The Fighting 
sons”, people are urged to fight, take up 
axes ‘and take up sickles. The verse des- 
cribes the suffering of several poor. people 
like the. agricultural labourer, farm-ser- 


(obviously the” 
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vant, cooly and so on, If really the song. 
is meant to urge the. down trodden peo- 
ple to fight for their rights and for jus-- 
tice, no exception.could be taken. But this 
song proceeds further and asks them to 
fight taking up sickles and axes. In one 
of the passages it is stated that the police 
support all.the landlords and exploit.. In 
this case there can be no doubt that refer- ` 
ence {is) to the police generally, Last but- 
not least it is stated that success will be 
ours only when we follow this line, ‘which 
in the context means the path of violence. 
The author exhorts avenging the people 


- and killing them. He finally says that they . 


should fight on the line of Charu Babu. 
Comrade Satyam etc. .who were well- 
known Naxalites whose avowed policy is 
to overthrow by violence the present 
establishment, Thus. it is clear that this 
song which seeks to spread hatred and 
disaffection against the Government and 
urges- violent reprisal; in my view con- 
tains matter, publication of which is 
punishable under Section 124-A, LP.C. 


17. The last one which relates to 
the railway workers also states that the. 
Government made arrest even before they 
used the weapon of strike as they ` saw 
signs of armed struggle behind the strike. . 
In the last three lines.it’ says that we 
should not rest till we overthrow with 
arms the Government. There ‘cannot ‘be al. 
clearer statement of hatred and disaffec- 
tion against the Government and appeal 
to overthrow the Government” with’ viol- 
ence. 


18. "As the last two songs ‘contain 
matier publication of which is punishable 
under Section 124-A, I.P.C. ‘the Govern- 
ment was justified in declaring the May 
Issue of the journal which contains theas 
verses, forfeited. ; 


19. Reference was made. to State 
of Bihar v. Shailabala Devi, AIR 1952 SC . 
329 where it was stated” that writings of 


‘this character leave the readers cold and 


nobody: takes them seriously. People 
laugh and scoff at such stuff as they have 
become too familiar with it and such 
writings have lost sting. This contains 
empty slogans carrying -no particular 
meaning and should not be taken serious- 
ly. In ‘this ‘case however,-the “last two 
verses do not read like empty’ slogans 
but carry a message to overthrow the 
Government through violence: Another 
decision that was ` referred to was Debi 
Saran v. The State, AIR 1954 Pat 254 
where there was a clamour by the Adi- 
vasis for a separate Jharkhand, It: was 
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observed that a democratic: Government 
should: not be hypersensitive to criticism. 
The question whether any particular 


statement is one- calculated: to excite, -dis-. 


affection or hatred or contempt towards 
the Government has’ to be considered 
with respect to the circumstances of each 
particular case and the manner and the 
occasion in which it is mentioned. The 
decisions. regarding - one particular case 
cannot “be helpful in deciding another. 


‘|Having gone through the verses referred . 


to in the schedule to the order I am satis- 
fied that the Government cannot be said 
to be wrong in forming an opinion that 


the last two verses contain matters pub-. 


lication of which is > punishable under Sec- 
tion 124-A, LP.C.. 


` 20. For the reasons above stated J 
agree with Lakshmaiah, J. that the peti- 
tion deserves to be dismissed and the 
order-of the Government declaring. ‘the 
‘May ‘issue forfeited will stand. : 


- LAKSHMAIAH, J. :— . 21.. This is @ 
petition under Section 96 of. the Code of 
Criniinal Procedure, 1973 for setting aside 
the declaration made by the Government 


of Andhra Pradesh under Sec. 95 of the . 


Code and contained in G. O, Ms. No. 1346 
Home- (General-A) Department dated 


7-10-1974 and published in Andhra Pra- 


desh Gazette part JI at pages 1401 to 1403 
dated 28-11-1974, by which order the May 
issue of the monthly journal ‘Srujana’ 
has been forfeited to the Government on 


the ground that it contained certain ob- 


jectionable poems and blank verses alleg- 
edly punishable under Sec. 124-A of the 
Indian. Penal Code. The alleged objection- 
able poems and verses have been set out 
in English translation i in the asupan to 
the order. > 


‘21-A. ‘Srujana’ is a literary, month- 
‘ly journal published in Telugu from 
Hanamkonda. Prior to May, 1974. the said 
journal was being edited, printed and 
‘published by the petitioners husband, 
Sri P. Varavara Rao for ‘Sahithree Mit- 
rulu’, In or-about December, 1973, 
petitioner’s husband, Sri Varavara Rao 
was detained under the .Maintenance of 
Internal Security Act, one of the grounds 
of the detention being that he has print- 
ed certain poems in the various issues of 
the said journal which were calculated to 
incite disaffection against Government 
‘and that he ‘preached the -violent over- 
throw. of the Government through his 
‘speeches and ‘publications. The said order 
of detention was challenged in this Court 
through filing a writ petition W. P. No. 


- P. Hemalatha v, Govt, of A. P. (SB) (Lakshmaiah J.) , 


the . 


[Prs." 19-24] A.P. 381 
6512 of 1973, The order of detention was 


` set aside, the writ petition was allowed 


and the petitioner therein was set at liber- 
ty. Thereafter,‘ and since May, : 1974 
the: petitioner's husband was arrested in 
connection with what is known as ‘Secun- 
derabad Conspiracy Case’. Since the arrest 
of the petitioner’s -husband, the peti- 
tioner has been acting as editor, printer 
and publisher of the said journal for ‘Sd- 
bithee Mitrulu’, In the impugned order, 
four poems/verses are mentioned in the 
schedule as being objectionable attracting 
the offence under Section 124-A of the 
Indian Penal Code. | 


22, -In this petition, the petitioner 


contended that the impugned order is 
violative of the petitioner’s fundamental 


rights guaranteed to her under Art. 19 (1) 
(a), (c), (f) and (g) of the Constitution of 
India. “A citizen of India has a fundamen- 
tal right to preach the change or over- 
throw the Government and in the course 
of the said freedom of speech; he can also 
preach .that violation is one of the modes 
of overthrow: of the Government. The 
Constitution recognises  the- sald funda- 


mental right and such preaching has been 


prevalent since more- than a century and 
also in this country since last several de- 
cades. The said exercise of the freedom 
m TS does not attract Section 124-A. 


23. It is further aubiaitied in ‘the 
said ‘petition that “even the Supreme 
Court of the United States of America has 
declared that the freedom of speech in- 
volves and includes the freedom’ of speech 
to overthrow the Government by violent 
means dnd that such freedom of speech 
cannot be suppressed under the Constitu- 


‘tion, The poems/verses- do not attract 


Section 124-A, I.P.C. and further that if 


‘so construed Section 124-A itself is un- 


constitutional being violative of the free- 
dom guaranteed in Article 19 (1) (a) of 
the Constitution of India, There is abso- 
lutely no proximate or real connection 
between” the publication of the said 


‘poems/verses: and the danger to the secu- 


rity of the State. The petitioner has been 


. acting, well within-her fundamental. right 


in - printing “and. publishing the -said. 
poems/verses in the said journal and they 


are, in no way illegal. In fact, the impugn- 


ed order.is unconstitutional and’ also un- 
reasonable. The impugned action is arbi- 
trary, and totally unjustified and unwar- 
ranted .in the EP ‘context and cir- 
cumstances.” ` 


24. There was no “counter filed. 
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-© 25, Sri Bali Reddi, learned coun- 
sel appearing for the petitioner contend- 
ed that the impugned order’ is vague end 
it does not state how the writings are 
punishable and that it does -not -contain 
the grounds of opinion. but merely repro- 
duces mechanically the language employ- 
ed in Section 124A of the Indian Penal 
Code and that it doed not contain any sedi- 
tious matter as contemplated under the 
aforesaid section and, therefore, the m: 
pugned order is bad in law. 


28, The learned Public. Prosecutor 
contended on the other hand that having 
regard to the area declared ‘as a disturb- 
ed one and having regard to context of 
the existence of proclamation of émer- 
gency by the President of India the order 
is not liable to be set aside and even-on 
merits there is no substance in ‘the’ con- 
tention of the petitioner. 


Provision of ‘Law. 


27. _. Whereas . Section 95 of ‘the 
Code of Criminal Procedure, .1973_ pro- 
vides for the making of a declaration, of 
forfeiture of.a-book by the State Govern- 
ment, where it appears to them. that. it 
contains any matter, the publication of 
which is punishable among other things 
under Section 124-A of the Indian Penal 
Code. Section 96 provides for the setting 
aside. by the High Court of such a decla- 
ration of forfelture when it is not satisfied 
that the book contained any such. matter 

_as is referred to in sub-section @) of Seč- 
tion 95. oe 

27-A. 
thus:— ` ae 

“124-A. Sedition — , Whoever -by 
words, either spoken or. “written or. by 
signs, or by visible representation, or 
otherwise, brings or -attempts to bring 
into hatred ‘or contempt, or excites or at- 
tempts to excite disaffection towards the 
Government established by law in India, 
shall be punished with imprisonment for 
life to which fine may be added. or with 
imprisonment which may extend to three 
years, to which fae a be ea or 
with fine, : 


? Explanation: “The expression. tdis- 
affection’ includes disloyalty and all see 
‘ings of enmity, 

Explanation 2, Comments expressing 
‘disapprobation of the measures of the 
‘Government with a view to obtain their 
‘alteration by lawful means without ex- 
citing or attempting to excite hatred, con- 
tempt or disaffection do not constitute an 
` offence under thie section, 


' Section Aas, LPC. reads 
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Explanation 3. Comments expressing 
disapprobation of the -administrative or 
other action of the Government without 
exciting -or attempting to excite hatred 
contempt or disaffection, do not constitute 
an offence under -this section.” ~~ | 

28. Article 19 of the Constitution 
of India in so far as it’ is material -reads 
thus :— 

“19? (1) All citizens shall ie ‘the 
right (a) to freedom of spat and ex- 
pression; í 

Xx 

(2) Nothing in sub-clause ae of clause 
(1) shall affect the operation of any exist- 
ing law, or prevent the” ‘State from mak- 
ing any ‘law, in so far as such law imposes . 
reasonable restrictions on the exercise of. 
the right conferred by the said sub-clause 
in the interests of the sovereignty and in- 
tegrity of India, the security of the State, 
friendly relations with foreign States. 
public order, decency or morality, or in 
relation to contempt of court, defamation 
or incitement to an offence.” f 

We shall now read the notification, of 
the Government, | 

“HOME DEPARTMENT : (GENERAL- 
A). 

Forfeiture of oua ‘Srujana’, May, 
1974 issue. G. O. Ms. No. 1346 Home. (Ge- 
neral-A).7th October, 1974, fe od 

~ Whereas it appears to the’. Govern- 
ment of Andhra Pradesh that the journal 
‘Srujana’ May, 1974. issue collection - of 


-some revolutionary writings, printed ‘at 


Venkataramana Mudranalayamu, J.. P, N. 
Road. Warangal-2 and edited and pub- 
lished by P. Hemalatha for ‘Sahithee Mit- 


Tulu’,.contains the. objectionable - poems 


and blank verses-referred to in the Sche- 
dule below which is calculated to bring 
into hatred and contempt and excite dis- 
affection towards the Government esta- 


lished by law in India, and is prejudicial 


to maintenance of harmony, the publica- 
tion of which is punishable under Sec 
tion 124-A of- the Indian Penal Code; . . 


Now, therefore, in. exercise of the 
powers conferred -by- sub-section (1) of 
Section. 95 of the Code. of Criminal Pro- 


_ cedure, 1973 (Central Act No. 2 of. 1974) 


the Governor of Andhra Pradesh hereby 
pipers every copy of the aforesaid jour- 

nal ‘Srujana’ May, 1974 issue containing 
the objectionable poems and blank ver- 
ses referred to in the’Schedule below to 
be forfeited to the Government of An= 
dra Pradesh.” (We shall omit for the pre= 
sent the Schedule i naea to the said 
order). . 


1976 


- 29. The point that arises for cons!-. 
deration is whether the journal ‘Srujana’. 
May. 1974 issue contains any matter, the 
publication of which is punishable under 
Section 124-A, LP.C., 1860? 


SEDITION: agro 

30. -Section 124-A 3 refers to the of- 
fence of ‘Sedition’. That expression occurs 
in the margin to the section but not in 
the body of the section. 

30-A. Walter Gellhorn has defined 
‘Sedition’ as follows:— 


“The crime of sedition consists of ad- 
vocacy by word of molth, publication, or 
otherwise which incites discontent and 
contémpt for the present form of Gov- 
ernment, causing persons to flout its laws’ 
and tending to destroy the Government 
itself. It includes advocacy which incites 
to overthrowing the existing Government, 
by force and violence, to bring into con- 
tempt the form of Government. its public 
officers, its military forces, flags, and 
other symbols. 
’ No overt act is required for the com- 
mission of sedition, Mere advocacy alone 
which is likely to incite is the essence of 
the crime.” (Gellhorn, States and Subver- 
sion, P. 397). 

31. 
defined in Section 124-A occurs in Chap- 
ter VI of the Indian Penal Code (Act XLV 
of 1860) under the heading “Of ‘offences 
against the State.” This section was in- 
serted only in the year 1870. through Act 
XXVII of 1870. It was amended in the 
year 1898 by which the three present se- 
parate explanations replaced the then 
existing single explanation to that section. 

32. Chapter VI of the Indian Pe- 
nal Code contains Ss. 121 :to 130; wag- 
ing or attempting to wage war or abet- 
ting of waging war against the Govern- 
ment of India is dealt with in Section 121; 
the special forms of abetment being, by 
conspiracy (Section 121-A); through col- 
lection of arms (Section 122) and conceal- 
ment of design. (Section '123).. Assaulting 
the various members of the Government 
of India or local Government is dealt 
with under Section 124, Section 114-A 
deals with the use of seditious language 
regarding. the Government established by 
law. Sections 125 to 127 deal with foreign 
powers and Sections 128, 129 and 130 with 
prisoners of war. 

The- Doctrine of ce and Art. 372 of 
the Constitution. - 


33. The provision of JeF contain- 
ed in Section 124-A of the Indian Penal 
Code enacted- in the year -1870 is to -be 
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The offence of ‘Sedition’ as - 
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interpreted and applied after more than a 
century in the year 1976, particularly in 
the context of Article 19 (1) (a) read with 
clause (2) thereof of the Constitution of 


India. 1950. 


34, ‘Actual ‘law’ says Karl Oliveo~ 
rona in his ‘Law as Fact’ second Edition 
“consisted of the commands and prohibi- 
tions of one single sovereign, and this was 
the sovereign of the moment. He com- 
manded and he threatened with punish- 
ment, Henry VIM could neither. com- 
mand nor threaten in 1780. 


But how could it be explained that 
laws issued in the reign of Henry VIII 
were commands and prohibitions of 


The problem would seem to be insoluble. 
But Bentham found an explanation in the 
theory of ‘adoption’. The actual sovereign 
made the laws of preceding sovereigns 
his own, This he did as a matter of course; 
if he did not, the.whole machinery of 
Government would drop to pieces. No 
express declaration of the desire of the 
sovereign to continue established Jaws 
was needed. He manifested his intention 
by every act of Government providing 
ai the enforcement of those laws.” (P. 


35. The theory of adoption is based 
on the sign theory. The adoption of laws 
issued by previous sovereigns takes place 
when the present sovereign tacitly shows 
that he continues to exercise the will of 
his predecessors. Customary law (Judge- 
made law) is also explained by way of 
adoption. The sovereign ‘pre-adopts’ the 
acts of the Judges; and their acts serve 
as signs to the people at large that similar 
acts of power will probably be exercised 
in the future similar case.” (Page 30). 

“The. legislator. is he, not by whose 
authority the laws were first made, but 
by whose authority they now continue to 
be laws.” (Hobbes Leviathan 26, 5. The 
Limits. of Jurisprudence Defined). Ben- 


36. The constitutional recognition 
of this: doctrine of ‘adoption’ is found in 
Article 372 by..which ‘all the laws in force 
in the territory of India’. immediately be- 
fore the commencement of this Constitu- 
tion shall continue in force therein until 
altered or repealed or amended by a com- 
petent Legislature or other competent 
authority.’ 

37. The law contained in Section 
124-A. answers thus the description of 
laws in force in the territory of India 
immediately before thé. commencement . 
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of thig Constitution’ as occurring in Arti- 
cle 13 of the Constitution and ‘existing 
law’ occurring in Clause (2) of Article 19 
imposing reasonable. restrictions on the 
exercise of the right ‘to freedom of speech 
and expression’ ‘in the interests of the 


sovereignty and integrity. of India, the 
security of the State...... public order...... - 
or incitement to.an offence.” 

Judicial Process and Public Law Ap- 


proach: “State and Security of State”. 

- 38. How the multi-faceted con- 
cepts like State and security of State in 
form and substance are going on varying 
through judicial process both structurally 
as well as functionally culminating ulti- 
mately in the triumph of public law ap- 
proach is manifested in the interpretation 
of the contents of Section 124-A in the 
‘context of Article 19 (1) (a) read with 
clause (2) thereof, giving rise even to the 
constitutional amendment as well, © 

39. Justice Fazi Ali, dissenting 
from the majority opinion of the Supreme 
Court as regards the concept of ‘sedition’ 
both in Ramesh Thapper v. State of Mad- 
ras, AIR 1950 SC 124 and in Brij Bhushan 
v. State of Delhi, AIR 1950 SC 129. said 
particularly in the latter case that: 

“Sedition owes its gravity to its ten- 


dency ‘to create disorders: and an autho- ` 


rity on Criminal Law like Sir James Ste- 
phen has classed sedition as an offence 
against public tranquillity.” 


Explaining the eikoumetaniaes for the 
omission of the expression. ‘Sedition’ in 
Article 19 (2) of the Constitution the 
learned Judge said: 

“In these circumstances, it is not sur- 


prising that they ‘decided not to’use the - 


word ‘sedition’ in clause (2) but used the 
more general words which cover sedition 
and everything else which makes sedition 
such a serious offence. That sedition does 
undermine the security of the State is a 
matter.which cannot admit of much doubt. 
That it undermines the security of ‘the 
State usually through the medium of pub- 
lic disorder is also a matter on which 
eminent Judges and jurists are agreed. 
Therefore, it is difficult to. hold that pub- 
lic disorder or disturbance of public tran- 
quillity are not matters which undermine 
the security of the State.” 

40. Accepting the above gistement 
of law as contained in the dissenting 
judgment of Justice Fazl All, the Parlia- 
ment amended clause (2) of Article 19 in 
so far as he had pointed out that the con- 
cept of ‘security of the State’ was very 

much allied to:the concept óf. ‘public 


- but they are inseparable 
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order’ and that restriction on freedom of 
speech and expression could validly be 
imposed in the interests of public order. 


41. The concept of ‘security of 


_ State’ is thus explicated in terms of the 


means of its maintenance by the inter- 
pretation that ‘security of State’ would be 
undermined by ‘sedition’ through public 
disorder or through disturbance .of public 
tranquillity, : 

42. That fakes 4 us to the. meta- 
morphosis of the concept. of the modern 
State in the context of its changed func- 
tions in relation to the freedom of the 
individual. ` 

43. MacIver in tiè celebrated- book 
“The Web of Government” says : 

“The great expansion in recent times 
of functions of general welfare is tending 
more than anything else to foster new 
conceptions of the nature of the State. It 
puts Government, into more familiar and 
‘more co-operative relations with the ordi- 
nary man, It is breaking down the tradi- . 


- tion of the State as Power, the age-old 


tradition of the oligarchical State. Were 
it not for the dominance of power in in- 
ternational affairs the aspect of the State 
as power would fall into a new perspec- 
tive wherein power became the guardian 
of the service of the aac (page 
340). 


“This ‘expansion has done. mach to 
change the very conception of the State,. 
so that from. being in the eyes of those 
subject to it, mainly an instrument of 
power it has become so far as its internal 
activities aré concerned, in large measure 
as agency of service. (page 331). 

_ 44.. Earnest Barker developed an 
admirable thesis concerning the functions 
of the Government as lying in the service 
of rights in his book “Principles of Social 
& Political Theory” 1952 Edition, ` 
He had this to say: . 

“It is easy, and perhaps even natural. 
to poose (sic) (oppose?) the functions and 
powers of Government: to the rights and 
liberties of persons, as if they were mutu- 
ally exclusive and each of them began at 
the point where the other ended. They 
may. indeed, be distinguished in thought, 
in operation. 
Functions of Government cannot ‘be se . 
parated from rights of persons, except in 
the -sense in which the reverse of a coin 
ean be distinguished from the obverse. 
On the one hand, the functions of Govt. 
are a condition of the rights of persons, 
because they are necessary to-the enjoy- 
ment of those rights and- because they 
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exist In order to secure--them, On the 
other hand, the rights, of persons are a 
condition of the functions of Government, 


because they are the source and the cause ` 


of the existence and action of Govt.” 


We may accordingly say that Government 
is a service on behalf of rights, and not 
a power outside their range: “servitum 


propter jura, non potestas praeter jura.’ 


We may add that the service rendered by 
Government to rights is both a conse- 
quence and a part of the general rights, of 
persons.” (page 226) 
Otto A. Bird in his book,. 
of Justice” (1967) says: 
“When one turns to the literature on 
justice, one finds overwhelming ‘evidence 
that justice is conceived of as a concept 
that applies to man in his social relations. 
It is assumed, when it is not stated expli- 
citly, that justice occurs only where many 
men are gathered together in a social re- 
lationship. It is ‘a quality relating to men 
in society,’ Habbes writes, ‘not in soli- 
tude’, Kelson calls it ‘primarily a quality 
of the social order’. For Hume and the 
Utilitarian philosophers, justice is a ‘so- 
cial virtue’. According to Acquinas, ‘jus- 
tice lies in the communicatio that men 
have with each other’.” (page 12) 
“Justice consists in serving and pro- 
moting the social good...... Law itself is 
just.or unjust according as it serves of 
fails to serve the good of society. So too, 
rights belong to man only as he is asso- 
ciated with others in a society.” (p. 95).° 
aeaee Justice is a social norm and 
applies only to men in their social rela- 
tions.” (page 80) 


“What is at issue is the ‘priority of 
man or society in accounting for justice. 
Is it what man is and his good that sup- 
plies the basic rule of justice, or does this 
derive rather from what society is and its 
good? In this formulation of the basic dif- 
ference, man need not, in fact he should 
not, be taken as an- individual ‘ somehow 
set against society.” (page 171). 


45. Morris Ginsberg, the famous 
English Sociologist said in his “Essays in 
Sociology and Social Philosophy undér 
the heading "The Individual and Society” 
that the ultimate source of conflict in the 
world today ‘is to be found in the struggle 
between two opposed ideals, that which 
attaches supreme value to the individual 
and that which subordinates his good to 
that of the community, 

“Everywhere in the modern world 
there is to be traced a double-movement— 


1976 Andh. Pra./25 XI. G—18 


"The Idea 


P. Hemalatha v. Govt, of A. P. (SB): (Lakshriaiah J.) 


` and a-process in which -the 
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’ on the one hand,.a.break-down of the” 


older social structure and with it a libe- 
ration of the.individual on the other, an 
enormous increase in collective powers 
community 
takes on functions previously left to the 
individual,. the family or some other body. 
The movement may be described in an- 
other way as consisting in a transition 
from the conception of personal rights in- 
hering in individuals and limiting the 
law, to a conception of rights as defin- 
ing social relations and of law as based 
on rights sò defined. The problem has 
been how to base liberty on law and law 
on liberty.” (pages 56 and 57). 

“But a succession of thinkers from 
J. S. Mill to T. H. Green, L, T. Hobhouse, 
J. A. Hobson, Lord Lindsay, Ernest Bar- 
ker and others have shown that personal 
liberty and state control are not neces- 
sarily opposed.” (page 66). 

Functions of Courts.in . clash _ resolving 
process:— 

46. The function of the courts. is 
to. choose between claims of conflicting 
interests. That conflict may be between 
public and private interests and between 
long range and short range interests em- 
bodied in claims for the constitutional 
protection. Such a conflict may be be- 
tween the constitution and the laws made 
thereunder, between law and liberty, be- 
tween State and individual or it may be 
between the interests in the right to free- 
dom of speech and expression protected 


by the Constitution and the interests sup- 


posed by the Legislature to justify their 
restriction as provided for by the Consti- 
tution, That conflict may arise in the 
ultimate analysis between two opposing 
ideals that which attaches supreme value 
to the individual and that which subordi- 


„nates his good to that of the community. 


It is a conflict of values. 

47-48.- Judicial process by its very 
nature cannot be purely mechanical. It is 
creative too in the matter of its freedom ` 


_to choose between competing and con- 


flicting values, whether they are all hie- 
rarchical type or kaleidoscopic type. 
Method of ‘Sociology : 

49. Holmes believed that social 
policy is the inarticulate major premise 
for judicial decision. Sociological juris- 
prudence insists, as a matter of value, 
that the social advantage of the rule. is 
its major test since the welfare of society 
is the general aim of the law. It has spe- 
cifled that the main function of law is the 
furtherance of the values of a given time 
and place. : 
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Pound's Theory of Interests: ° 


50. From 17th century to the close 
of the 19th century courts spoke in terms 
of individual natural rights reflecting the 
free will emphasis of philosophers and 
the laissez-faire notions of classical eco- 
nomists. Social interests were pushed into 
the background during the period of ‘rug- 
ged individualism’, In the 20th Century. 
we have come to think in terms of the so- 
cial interest in the individual and the in- 
dividual’s stake in society. . . 

50-A. According to Morris Cohen: 

Mecsas The meaning of a statute con- 
sists in the system of social consequences 
to which it leads or the solutions to all 
the possible social questions that can arise 
under it,” 

“In essence, then, statutory interpre- 
tation involves a choice between uncer- 
tainties and sociological 
suggests, that the choice should be made 
in the light of the social consequences of 
decision...... a f a, 
(From Judicial Process and Social Change 
by F. James Davis, Henry H. Foster Jr.) 
© 5L According to dynamic inter- 
pretation of Holmes, the functions of the 
court is to reflect contemporary needs 
and prevailing values consonant with 
legislative and executive declarations of 
policy. l l i 
Judicial Process and Values: 
Preservation of Government established 
by Law is the highest value: 


51-A. Ina thought-provoking arti- 
cle published in (1951) 65 Harward’ Law 
Review page 1, Elliot L. Richardson: says: 

“Whatever may be the right of revo- 
lution as a theoretical matter, it is-clear. 

` surely, that an existing Government ‘need 
not so construe the organic law under 
- which it has been organised as to’ block 
the taking of steps necessary to assure its 
own safety. It may be that on ag abstract 
scale some human ‘rights’ in some situa- 
tions at least, are entitled to priority over 
-the sanctity of the duly constituted Gov- 
-ernment, but it would be absurd in ‘con- 
struing -a constitution. to recognize. any 
such priority, The preservation of the 
constitution or, what is the same. thing, 
the Government . deriving. its authority 
from the :constitution, can thus properly 
‘be treated as:a value transcending. any 
other value in the scale employed by `a 
constitutional court.” (Page 18) -> = > 
52. ° Mr. Justice, Frankfurter in his 
concurrent opinion’ of the. Supreme Court 
~of America in Dennis v.: United States. 
(1950) 95 L Ed 1137 at p. 1158 said: ~. 


jurisprudence - 


Mr.. Justice Bradley, concurring 


. Said 5 


AIR. 


“The right of a Government to main- 
tain its existence: Self-preservation is 
the most pervasive aspect of sovereignty. 
‘Security against foreign danger’ wrote 
Madison, .‘is one of the primitive objects 
of civil society’, The Federalist No, 41. 
The constitutional power to act upon this 
basic principle has ‘been recognised by 
this Court at different periods and under 
diverse circumstances, ‘To preserve its 
independence and give security against 
foreign aggression and encroachment, is 
the highest duty of every nation, and to 
attain these ends nearly all other conside- 
rations are to be subordinated. It matters 
not in what form such aggression and 
encroachment come...... The Government 
possessing the powers which are to be 


‘exercised for protection and security, is 


clothed with authority to determine the 
occasion on which the powers shall be 
called forth... 


Chinese Exclusion Case (1888) 130 
US 581,606 = 32 L Ed 1068, 1075=9 § Ct 
623. See also De Lima v. Bidwell, (1890) 
182 US 1 = 45 L Ed 1041 = 21.8 Ct 743; 
Mackenzie v. Here, (1915) 239 US 299 = 
60 L Ed 297 = 36 S Ct 106, Ann Cas 1916 
E 645; Missouri v. Holland, (1919) 252 
US 416 = 64 L Ed 641 = 40 S Ct 382, 11 
ALR 984; United States y. Curtiss Wright’ 
Export Corp., (1936) 299 US 304 = 81 L 
Ed 255 = 57 §.Ct 216. The most tragic 
experience in our history is a poignant 
reminder that the Nation's continued 'ex- 
istence may be‘ threatened from within. 
To protect itself from such threats, the 
Federal Government ‘is invested with all 
these inherent and ‘implied powers which, 
at the time of adopting the Constitution 
were -generally considered to belong to 
every Government as such, and as being 
essential to the exercise of its functions. 
in Legal 
Tender Cases (US) (1871) 12 Wall 457,554, 
556 =.20.L Ed 287, 314, 315 and see Re 
Debs, (1894) 158 US 564, 582 = 39 L Ed 
1092, 1101 = 15 S Ct.900.” l 


53. Denries v. United States, (1950~ 
95 L Ed 1137) (supra) is a case where the 
conviction of the leaders of the Commu- 
nist Party for the violation of the: Smith 
Act directed at conspiracy to,. teach or 
advocate the overthrow of the Govern- 
ment by force or.violence was confirmed 
by. the Supreme: Court of America, -Chief 
Justice.: Vinson speaking for the majority 
; 2. ft gd. v, EEG O S 
“The obvious-purpose of fhe -statute 
is to protect existing Governmefit, not 
from change by peaceful, lawful ahd con- 


1976 P. Hemalatha v. Govt, of A. P. (SB) (Lakshmaiah J.) [Prs. 53-55] A.P. 387 


stitutional means, but from. ‘change by 
violence, revolution and terrorism. That it 
is within the power of the Congress to 
protect the Government of the United. 


States from armed rebellion is a proposi-. 


tion which requires little discussion. 
Whatever theoretical merit there may ‘be 
to the argument that there is a ‘right’ to 
rebellion against dictatorial Governments 
is without force where the existing 
structure of the Government provides for 
peaceful and orderly change, We reject 
any principle of governmental helpless- 
ness in the face of preparation for revo- 
lution, which principle carried to its logi- 
cal conclusion, must lead to anarchy. No 
one could conceive. that it is not within 
the power of Congress to prohibit acts. 
intended to overthrow the Government 
by force and violence.” (at page 1148). 


54. Referring to the application of 
‘clear and present danger’ test, the learn- 
ed Chief Justice observed thus: 


“Overthrow of the Government by 
force and violence is certainly a substan- 
tial enough interest for the Government 
to limit speech. Indeed, this is the ulti- 
mate value of any society, for if a society 
cannot protect its very structure from 
armed internal attack, it must follow that 
no, subordinate value can be protected. If, 
.then this interest may be protected, the 
literal problem which is presented is what 
has been meant by the use of the phrase. 
‘clear and present danger’ of the utter- 
ances bringing about the evil within’ the 
power of Congress to punish, © 

Obviously, the words cannot mean. 
that before the Government may act, it 
must wait until the putsch is about to be 
executed, the plans have been laid and 
the signal is awaited. If Government. is 
aware that a group aiming ‘at its over- 
throw is attempting to indoctrinate its 
members and to commit them: to a course 
whereby they will strike when the -lead- 
ers feel the circumstances permit,’ action’ 
by the Government is required, The argu- 
ment that there is no need for Govern- 
ment to concern itself, for Government 
is strong, it possesses ample powers . ta 


put down a rebellion, it may defeat the. 


revolution with ease n no answer: 
For that is not the question: Certainly an 
attempt to overthrow the Government by 
force, even though deemed ‘from the out-. 
set because of inadequate numbers or 
power: of the revolutionists, is a sufficient 
evil for Congress to. prevent. The damage 
which such attempts create both physi- 
cally and politically to a nation makes it 


impossible to measure the validity in 
terms of the probability of success, or 
the immediacy of a. successful atterept. 
In the instant case the trial Judge charg- 
ed the jury that they could not convict 
unless they found that petitioners intend- 
ed to overthrow the Government ‘as . 
speedily as circumstances would permit’. 
This does not mean, and could not pro- 
perly mean, that they would not strike 
until there was certainty of “success.” 
(page 1153). 


sseses 
ESEE nae 


“Chief Judge Learned Hand, writing 
for the majority below, interpreted the 


. phrase as follows: ‘In each case (courts) 


must ask whether the gravity of the 
‘evil’, discounted by its improbability, 
justifies such invasion of free speech as 
is necessary to avoid the danger’. 182 F 2d 
at 212. We adopt this statemant of the 
rule, As articulated by Chief Judge Hand, 
it is as succinct and inclusive as any 
other we might devise at this time. [t 
takes into ‘ consideration those factors 
which we deem relevant, and relates their 
significances, More we cannot except from 
words”. (page 1153). ' 


England ; | 
55. The situation obtaining in Eng- 


land ig admirably brought about by, Dias 


in his ‘Jurisprudence’ Third Edition.’ 

““Values' for present purposes cover 
all those considérations that shape the 
provisional decision of a court and guide 
its handling of rules by providing tha. 
yardsticks for measuring the conflicting 
interests that are involved.: By “value= 
judgment’ is signified the choice of a par- 
ticular value as well as the result of 
measuring interests with reference to the 
chosen value.” 
‘the principal yardsticks,’ con- 
tinued the author on the next page, ‘by: 
which conflicting interests are evaluated 
may tentatively be listed as national and- 
social, safety, sanctity of the person, sanc- 
tity of property...,.. yo f= f 

Selene When yardsticks compete the 
Judge has to choose between ‘them, and 
it-is only by collating such casea that it 
becomes possible to see whether there is 
a hierarchy of values, [t is submitted that 
national and social safety override all 
other considerations and sanctity of the 
person is superior to sanctity of property, 
but beyond this the pattern is kaleidosco 


“pic, not hierarchical, Every social twist 


alters the balance and settles the values 
in a new pattern; the position today is 
different from what it was five years ago,- 
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and vastly different from what it was 
‘thirty years ago.” 
Sanctity ef the Person: : 

56. The learned author progie 
in the succeeding para to illustrate his 
point by referring. under sanctity of the 


"person, to the decision in Sommersett’s 


Case ((1772) 20 State Tr..1) and state that 
there is a discernible tilt in “favour of 
` personal liberty. That is a case where the 
assertion ‘of ownership by a slave-owner 
over his slave was rejected. 
Sanctity of Property : 

57. Reference, was made under 
this heading to the case of Entick v. 
Catriggton .((1765) 19. State Tr. §1029) ` 
which emphasised that a general warrant 
is no justification for the seizure of pri- 
-. vate papers and the plea of State neces-. 


sity was brushed aside with the remark - 


‘that "the common law does not under- 
_ stand that kind of reasoning.” 

58. Attorney General v. De Key- 
ser’s Royal Hotel Ltd. ((1920) AC 508) was 
then referred to show that respect- for 
property, has given rise to the rule that 
there should be‘ ‘no si aaa without 
compensation. : 
National and Social Safety.: 

ï9. : Both sanctity. of | the person 
and of property give way when the safety - 
. of the nation or of society is at stake. A ` 
reference was .then made to the case of 
Liversidge v. Anderson (1942 AC_ 206). 
The learned author observes thus: `: 

“By contrast, the attitude of the ma- 
jority is to. be explained’ on the ground 
that at the dete when the situation arose, 
which was a most critical phase of the 
war, the courts were not going to hamper 
the executive, and every consideration, 
including that of freedom from arbitrary 
“arrest, was made to yield to the mations! 
interest. "f (page 170). - 

_ (See the article by the pinea au~’ 
thor ‘The Value ‘of A Value Study of 


‘Law’ published ‘in 1965 Modern Law Re- $ 


view at page 397 on the subject.) 


India. 


` 60. The Aviation N in 


India is not different, Sinha, Chief. Justice - 


of the Supreme Court in his judgment in 
Kedar Nath v. State of Bihar, AIR 1962 
SC 955 corisidering the constitutional va- 
‘lidity of Section 124-A of the Indian 
Penal Code as to how far the said section 
is consistent with the requirenients of 
clause (2) of Art. 19 of the Constitution ~ 
with particular reference to the security 
of State and public order observed at 
page 967 of the report thus:— 


ALR. 


vette the section, it must be noted, 
penalises any spoken or written words or 
signs or visible représentations etc. which 
have the effect of bringing, or_which at-- 
tempt to bring into hatred or contempt 
or excites or attempts to excite. disaffec- 
tion towards the Government established 
by law: Now, the. expression, ‘the Gov- 


ernment establishéd by law’ has to-be dis- 


tinguished -from -the persons for the time 
being engaged.:in carrying on the admin- 


- istration. ‘Government, established by, law’: 
. is the visible symbol of the 


State. The 
very existence of the State-will-.be in 
jeopardy if the. Government ‘established 
- by-law is subverted. Hence, the continued 
existence of the Government established 


-by law. is-an essential condition of the 


stability of the State. That is why ‘sedi- 
tion’ as the offence in Section 124-A has 
been characterised, comes, under’ Chapter- 
VI relating to offences against the State: 
Hence, any acts. within the meaning of 
Section 124-A which have the effect of 
subverting the Government by bringing 
that Government into contempt'or hatred, 
or creating disaffection against it, would 
bé’ within the penal statute because the 


. feeling .of disloyalty to the: Government 


established by-law or enmity to it imports. 
thé idea of tendency to ‘public disorder by’ 
the use of actual violence or: Aneitement 
to violence.” (page 967). 

P | The secintity of the State, which 
depends upon the maintenance of: law and 
order is the very. basic consideration upon 
which legislation with-a view to punish- 
ing -offences against the State, is under- 
taken, Such a legislation has, on the one 
hand, fully to protect and guaranteé the 
freedom 'of speech and expression. which 
is the sine qua non of a democratic form 


. of Government that! our Constitution hag 


Rasa: ” (p. 968) ” 


i 


; . The learned Judge farther’ ob- 
eae in para 26 that.any law which is 
enacted, in the interest of public order 
may be saved from the ‘vice of constitu- 


- tional invalidity, 


“The. provisions of the sections read 


as a whole, along with the explanations, — 


make it reasonably clear that the sections 
aim at rendering’ penal only stich activi- 
ties as would be intended, or have a ten- 
dency to create disorder- or disturbance 


- of public peace by resort to violence, As 


already pointed out, the explanations ap- ` 
pended to the main body of the ‘section 
make it clear that criticism of public mea- 
sures or comment on Government action 
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however, strongly worded, would be with- 
in reasonable limits and would be con- 
-sistent with the fundamental right of 
freedom of speech and expression. It is 
only when the words, written or spoken. 
etc. which have the pernicious tendency 


or intention of creating public disorder or: 


disturbance of law and order that the law 


steps in to prevent such activities in the. 


interest of public order. So construed, the 
section in our opinion, strikes the correct 
balance between individual fundamental 


rights and the interest of public order.” 


(page 969). : 
Emergency and Security of State: 

62. If the President of India is 
satisfied that a grave emergency exists 
whereby the security of India or of any 
part of the territory thereof is threaten- 
ed, whether by war or external aggres- 
sion or internal disturbance, he may by 
proclamation, make a declaration to that 


effect under Article 352 of the Constitu- ` 


tion. 
63. Where a pésclaination of emer- 


gency is in operation, the President may, 


under Article 359 (1) of the Constitution 
order that. the right to move any. ‘court 


for the enforcement of such of the rights 


conferred by Part III as may be mention- 


ed in the order and all proceedings pend- 


ing in any court for the enforcement of 
the rights so mentioned shall remain sus- 
pended for the period during which the 
proclamation is in force or for such shor- 
ter period -as may. ‘be aperiaee. in the 
order. 


64. On December 3, 1971, the Pre- 


sident of India in exercise of the power 
conferred by clause (1) of Art. 352 of the 


Constitution by a proclamation declared 


that ‘a grave emergency exists whereby 
the security of India-is threatened by ex- 
ternal aggression’. This proclamation of 
emergency is now in force. . 

65. . On June 25, 1975, the Presi- 
dent of India under. the aforesaid provi- 
sion of law, by his proclamation, declared 
that a grave emergency exists whereby 
the security, of India is threatened by in- 
ternal disturbances. On the same day, the 
President in exercise: of the ‘powers con- 


ferred by clause (1) of Article 359, declar-- 


ed that the right of any person to move 
any court for the enforcement of the 
rights conferred by Articles 14, 21 and 22 
shall remain suspended for- the period 
during which the aforesaid two procla- 
‘mations of emergency are in force, 

66. While the proclamation . of 
emergency is in operation, nothing in 
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Art, 19 shall restrict the power of the 
State as defined in Part III to make any 
law or to take any executive action which 
the State would but for the provisions 
contained in that part be competen to- 
make or to take. 

© 67. But yet with all that, the pe- ` 


- titioner in this case in para 4 of the peti- 


tion states that ‘the impugned order is_ 
violative of the petitioner's fundamental 
right guaranteed to her under Art. 19 (1) 
(a), (c), (£) and (g) of the Constitution of 
India.” 

Emergency, Freedom of Speech and Ex- 
pression and Modern Trends: 

68. Speaking about the enean 
of freedom of speech in times of emer- 
gency, Justice Brandeis, a protagonist of 
free speech, observed in Whitney v. Cali- 
fornia, (1947) 71 L.Ed 1095 thus: 

“Only an emergency can justify re- 
pression. Such must be the rule if autho- 
rity is to be reconciled with freedom. 
Such, in my opinion, is the command of 
the Constitution, It is, therefore, always 
open to Ameridans to challenge a law ab- 
ridging free speech. and. assembly by 
showing that there was no el al 


. justifying it.” 


Freedom of Speech 
danger’—Test. 

Justice Holmes enunciated this famous. 
‘clear -and present danger’ test in Schenck 
v. United States (1919) 63 L Ed 470 for 
determining the boundary between the 
speech that can be punished. Said the 


‘clear and present 


. great Judge in that case: 


` "But the character of every act de- 
pends upon the circumstances in which 
it is done. The most stringent protection 
of free speech would ‘not protect a man 
in falsely shouting -‘fire’in a theatre and 
causing panic.” \ 
EEAS ‘The question in'every case is 


` hens the words used are used in such 


circumstances and. are of such a nature as 
to create a clear and- present danger that 
they will bring- abouf the substantive 
evils that Congress has a right to pre- 
vent. Itis a question of proximity and 
degree, When a nation is at war, many 
things: that might be said in times of 
peace are such a hindrance to its effort 
that their utterance will not be endured 
so long as men fight and that no court 
could regard them as protected by. any 
constitutional right... 
Freedom of Speech— 
Test: e 

69. “Bad Tendency” test was for- 
mulated by Justice Sanford in Gitlow v. 


‘Bad ` Tendency’ 
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Newyork (1925) 268 US 652. That is a 
case where Gitlow was convicted under 
a New York statute making it criminal to 
advocate, advise or teach the duty, neces- 
sity or propriety of overturning organiz- 
ed Government by force or violence. The 
Court there was called upon. to choose be- 
tween the common law test of dangerous 
tendency and the clear and present danger 
test. Justice Sanford adopted the former 
and sustained the conviction saying that: 

Tiei By enacting the present statute 
the State has determined, through its le- 
gislative body, that utterances advocating 
the overthrow of organized Government 
by force, violence, and unlawful means, 
are so inimical to the general welfare, 
and involve such danger . of, substantive 
evil, that they may be penalised in the 
exercise of its police power. That .deter- 
mination must be given great weight...... 
That utterances inciting to the overthrow 
of organized Govt, by unlawful means 
-present a sufficient danger of substantive 
evil to bring their punishment within the 
range of legislative discretion is ` clear. 
Such utterances, by their very nature in- 
volve, danger to the public peace and to 
the security of the State, They threaten 
breaches of the peace and ultimate revo- 
lution. And the immediate danger is none- 
theless substantial because the effect of 
given utterances cannot ‘be accurately 
foreseen. The State cannot reasonably be 
required to measure ‘the danger’ from 
_ every such utterance in the nice balance 
` of a jeweller’s scale.” $ 


70. The learned Judge distinguish- 
ed the Schenck case (1919-63 L Ed 470) 
where Justice Holmes formulated the 
‘clear and present danger ‘test by saying 
that it has no application where the legis- 


lative body. itself has previously deter- - 


mined the danger of substantive evil aris- 
ing from, utterances of a specified charac- 
ter. 
“Preferred ` Position”. Dietrine—Freedom 
of Speech.. 

TL By this ‘ddotrine is meant that 
laws restricting freedom: of speech, press 
etc, were not, to be presumed constitu-. 


tional. This preferred ‘position doctrine 


shifted only. the burden: of proof -to those 
who defended legislation. restricting First 
Amendment freedoms-in. the united States 
of America: 

72. In Abrams 'v. | United States, 
(1919) 250 US 616 at pp. 630, 631° in 2 
famous dissent Holmes said: 

“Only the emergency that makes. it 
immediately dangerous 


to leave the cor- 


A.L R.. 


rection of evil counsels to time warrants 
making any exception to the sweeping 
command “Congress shall make no law” 
—abridging the freedom of speech” 

73. These cases illustrate that the 
concept of danger has been transferred 
from the situation brought about by the 
speech or utterance to a state of affairs 
rE independently of those uttenan- 


“14. That the cleim to freedom of’ 
speech is to be subordinated’ to that of the: 
security of the State is neatly brought 
about by Walter Berns in his book “Free- 
dom Virtue and the First Amendment” at 
page 52 thus— 

“By analysing each case in which “it 
bas been cited, in either the majority or 
a dissenting opinion, according to the 
claim competing with the claim to free- 
dom of speech, an interesting pattern is 
discovered, The competing claim in the 
Schenck case, the case that gave birth to 
the doctrine, was the national security of 
the United States. Schenck’s conviction 
was affirmed; his socialist anti-war pam~ 
phlets were held to constitute a clear and. 
present danger of bringing about an evil- 
that Congress had a right to prevent; the. 
obstruction of the. recruitment of the 
armed forces. The competing claim-in the 
Abram’s case was the same national. se- 
curity; Abram’s conviction was affirmed, 


‘though Holmes and Brandis argued that 


his leaflets, the “puny anonymities”, ‘did 

not constitute a clear and present :danger. 

The same: is true-in Gitlow v. New York; . 
Scheefer v. United States; Pierce v. Unit- 

ed States; Korematsu.v. United States, 
American Communication As. v. 

Douds; Dennis vy. United States and in 

the two State cases of Gilbert v. Minne- 

sota and. Whitney v... California, (1925). 
268 US-°652.” . ss ` 


75. It is not out of place to repeat 
here the observations of Judge: Hand in 
the Dennis case, approved by the Supreme 
Court in Dennis v.. United States, (1950- 
95 L Ed 1137). referred to already: 

‘In-each case they (courts) must ask ` 
whether the gravity of the ‘evil’ discount- 
ed by its improbability, justifies such“in- 
vasion of free speech as is necessary to 
avoid the danger.” (United ‘States v. Den- 
nis, 183 F 2d 201).- 

-.%6. Whatever be the nature of the 
test propounded and applied by the Sup- 
reme Court of America in the free-speech 
cases, whether it be clear and present: 
danger test, bad-tendency test, prefer- 
red-position test or the one propounded 


~ 


1976 


by the learned Judge Hand, the dominant 
pattern discernible is the recognition of 
the supremacy Of the social interests ‘tn 
the security of the State when. it comes 
into conflict with the interests in-the free- 
dom of speech in the judicial scale ‘of 
social values, . 

TI Now, we shall consider the 
matter contained in the journal ‘Srujana’ 
May, 1974 for the purpose of ascertaining 
whether the same is punishable under 
Section 124~A, LP.C. 


TB The Government was of the 
view that the matter contained therein is 
objectionable as the same is calculated to 
bring into hatred and contempt and excite 
disaffection towards the Government esta- 
blished by law in India and it is prejudi- 
cial to the maintenance of harmony. We 
have already noticed the contents of Sec- 
tion 124-A, I.P.C. As per the Explanations 
1 and 2 appended to that section, com- 
ments expressed in disapprobation with- 
out exciting or attempting to excite hat- 
` red, contempt or disaffection, of the mea- 
sures of the Government with a view to 
obtain their alteration by lawful means 
or of the administrative or other action of 
the Government do not constitute an of- 
fence under that section. What constitutes 
an offence under that section is utterance 
which brings or attempts to bring into 
hatred or contempt or excites or attempts 
to excite disaffection towards the Gov- 
ernment established -by law in India which 
is rendered punishable with imprison- 
ment for life to which fine may be added. 
The expression ‘disaffection’ as per Ex- 
planation 1, includes disloyalty and all 
feelings of ‘enmity. 

79. 
his charge to the jury in Queen-Empress 
v. Jogendra’ Chandra Bose, (1892) ILR 19 
Cal 35 explained. the expression ‘disaffec- 
tion’ to mean ‘a feeling contrary to affec- 
tion, in other words dislike or hatred’, It 
is sufficient, according to the learned 
Judge, for the purpose of Section 124-A 


that the words used are calculated to ex- - 
cite feelings of ill-will against the Gov- . 


ernment and to hold it up to the hatred 


and contempt of people and that they 


were used with ene intention to create 
such feeling. 

80. - - Strachey, J. in his charge- to 
Jury in Queen Empress. v. Bal Gangadhar 
Tilak, (1898).ILR 22 Bom 112 said:). 

“The offence as defined by the first 
-clause is exciting or attempting to’ excite 
feelings of disaffection to. the Government. 
What are ‘feelings of disaffection’? J agree 


P. Hemalatha v. Govt, of A. P. (SB) (Lakshmaiah J.) [Prs. 76-85] 


Sri Comer Petheram, C. J. jn. 


A.P. 391 


with Sir Comer Patheram in the Bango- 
basi: case that disaffection means simply 


-the absence of affection. It means hatred, 


enmity, dislike, hostility, contempt and 
every form of ill-will to the Government.” 


81. The same idea was brought 
out by Sir C, Farran C. J. in Queen Eme ` 
press v. Ramchandra Narayan, (1898) ILR 
22 Bom 152 (FB) where the learned Chief 
Justicé said : 

“An attempt to excite feelings of dis- 
affection to the Government is thus equi- 
valent to an attempt to produce hatred of 
Government as established by law, to ex- 
cite political discontent and alienate the 
people from their allegiance.” 


82. In the same case, Ranade, J. 
also defining ‘disaffection’ said that it 
means ‘a feeling which tends to bring the 
Government into hatred or contempt by ` 
imputing base or corrupt motives to it, 
makes men indisposed to obey or support 
the laws of the realm, and promotes dis- 
content and public disorder.” 


83. It was observed in Sachin Das 
v, Emperor, AIR 1936 Cal 524 that . “the 
case of bringing intò hatred or contempt 
and that of exciting or attempting to ex- 
cite disaffection - have, in view, of the 
scheme of this section to be considered 


together, the one resulting from the 
other.” . 
84. Horwill J. observed in the 


case of In Re S. S. Batliwala, AIR 1938 
Mad 758 speaking about Section 124-A, 


LP.C, thus:— 


“The sedition does not end with the 
denunciation of the Government and an 
exhortation to the people to follow the 
thousands of Alluris of today; but in- 
cludes the bringing into hatred and con- 
tempt the magistracy and the police. 
Attacks of this kind on Government em- 
ployees scandalise the Government by 
casting a reflection on those who are en- 
trusted with the administration of public 
-affairs and naturally tend to endanger the 
public peace.” (P. 765). 

85. Commenting whether an per 
cle attacking the police comes within the 
purview of Section 124-A, LP.C. a Divi- 
sion Bench of Calcutta High Court in the 
-case of Satya Ranjan Bakshi v. ee 
“AIR 1929 Cal 277 held thus:-—.-: . 

‘ - “Judged. by these tests it seems fo me 
that the intention’ ef the article was 
clearly to create feelings of hostility: .to 
Government; and to excite „disaffection. 
Indeed no other conclusion is possible. 
The article exceeds all the limits of fair 
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and reasonable criticism. It vilifies the 
police. as a body in the most opprobrious 
language, and contains a threat or -warn- 
ing to Government that if the police con- 
tinue to act as they have in the past, the 
Empire. will be brought to ruin. It is dif- 
ficult to calculate the amount of harm 
which may be caused by an article writ- 
ten in language so intemperate and so de- 
void of all sense of restraint.” (p. 280). 


86. Jt. is in the light of the afore- 
said background we propose to discuss the 
nature of the contents of the journal in 
question. The translations of the matter 


in the schedule appended to the impugn- - 


ed order into English seem to be fairly 
accurate. .- 
86-A. ` In the first poem or blank 
verse it is stated thus: 
“Break open all the godowns, 
Break the godowns into dust and fubbles, 
Boldly distribute the grains, 
Cut to ‘pieces, 
the bastards who obstruct you, 
“and run away.” 


86-B. The second one is -Rikshaw 
‘song by V. B. Gaddar. The following para- 
graphs may be noted: 

TER The police bastard, 
Is an Yama for me, ` in a 
He stops me at every place, ' 
He squeezes money out of me,” 


Conner "heess 


“Some hereo, ` ; ; 
Get into my rickshaw, -.-. - 
He opened my eyes, .~ 


enquired about my earnings and suffer- 


ings, 
He pities me, 


He explained, 
How the haves earned lakhs, 
He explained, 


How the others became poor, . 
He showed me a way Out of Savay, - 
He has given me the address. in a forest.. 


Before I go to the forest, 

I will meet the Sait, : 

I will cut his throat, 

With all my vengeance, 

And for all my jor......” 
86-C. 

ing Song” by Nammu, printed at page 46 

of the Journal ‘Srujane’. The se sash 
ages may be noted: 

“Fight, Fight, Fight, 

Take up axes, Take up sickles, 

Fight, Fight, Fight, mene 


jects hi Seeces 
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The third one is “The Fight: 


‘and contempt 
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If you let these leeches live, 

There can be no peace in the entire life, 
They will rob you and kill you, 

Lakhs of rogues are there in this country, 


_ All the landlords'’are exploiters, 


All the haves support them, 

The police supports them, 

Congress supports them, 

No happiness as long as they survive, 
You cannot have a house-family, - 
Fight, Fight 

Sharpen your axes, ‘Fight, Fight, 
Sharpen your sickles, 


- Wake up early, 


Cut down these pests, 
Before dawn these ponta ; 
Before the dawn, 

Everything should be crimson,- 
This is the line, 


` Taught by Santhal of Naxalbury, 


This is what 

the forests of Srikakulam thought, - 
The success will be ours, 

Only when we follow this line, 
Fight, Fight, 


tseseo 


-“Fight, Fight, Fight, Fight | 


On the line of Charu Babu, . 
On the line of Comrade Satyam, 
Along the path of Panigrahi, .. 
Along the path of Bhasker, 
Sharpen the axes, . 
Sharpen the. sickles, 
Fight, Fight, Fight, Fight”. . 
87. The last one bears the caption 
‘Can the Jails run the trains? by Satyam, 
a railway employee. The following paš- 
sage may be noted from the above. 


This is why we have resorted to strike 
The Government had made arrest even 
before 

We used. the weapon of strike, 

It sees the signs of. armed struggle behind 


- this strike, 


This is why the ruling classes are in jit- 
ters, 
We ‘do not rest til we overthrow mith 


_ arms, 


The Government which ‘does not éome 
down with the strike, 

We will wage struggle till we achieve 
proletarian state.” 

88. The aforesaid ` passages ‘are 
Guveainly calculated to bring into hatred 
exciting disaffection to- 
wards the Government established by law 
in India. 

89. In the first poem the exhorta- 
tion was to break open all the godowns 
and distribute the ‘grains contained there- 
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in, cutting into pieces the bastards who 


obstruct them and run away. The utter- 


ances have a tendency to create disorder 
or disturbance of public peace by resort 
to violence. In the second one also, the 
rickshaw driver says that the solution for 


the evils of suffering from poverty was ` 


to cut the throat of the Sait, the owner 
of the rikshaw, with all vengeance and 
for his joy and the reference to the police 
as bastards and ‘Yama’ do certainly create 
disaffection towards the Government who 
are responsible for the maintenance of 
law and order. 


90. In the third one, the © princi- . 


ples professed and practised by naxalites 
were commended and the people were 


. exhorted to sharpen their axes and sickles ` 


to cut down the pests and the leeches on 
the lines taught by naxalite leaders like 
Santhal of Naxalbury, Charu Babu, Com- 
rade Satyam, Panigrahi and Bhaskar who 
do not believe in the existence and func- 


tioning of Government established by 


_ law. 
And the last one coņtained this: , 

“We do not rest till we overthrow 
with arms, the Government which does 
not come down with the Strike.” Tua 

91. These writings incite and ad- 
vocate the overthrow of the Government 
with arms by violence and by unlawful 
means. By their very nature, they involve 
danger to the public peace. and to the 
security of the State. They have the per- 
nicious tendency or intention of creating 
public disorder or disturbance of public 
tranquillity and ‘law. and order’. The 
very security of the State depends upon 
the maintenance of law and order. 


92. These writings are not expres- 
sing any disapprobation: of the measures 
of the Government with a view to obtain 
their alteration by lawful means without 
exciting or attempting to excite hatred, 
contempt or disaffection. Nor are they in- 
tended to express any disapprobation -of 
the administrative action or other action 
of the Government without exciting or 
attempting to excite hatred, contempt. or 
disaffection, towards the Government 
established by law in-India. ; 

93. They proceed on the assump- 
tion that the Government failed in the 
discharge of their duties. They excite dis- 
loyalty and all feelings of enmity. They 
bring or attempt to bring into hatrèd and 
contempt the Government.- It may be 
noted in this connection that even truth, 
if there is one in these writings, is not a 
justificatión for such seditious utterances. 
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94. So far as the expression of 
grievances is concerned, there may not 
be anything objectionable. But the means 
that were required to be adópted for get- 


` ting those grievances redressed are cer- 


tainly unlawful and illegal, bringing about 
public disorder, disturbing public tran- 
quillity, having a tendency to affect the 
security of the State and the Government] . 
established by law. They in our opinion, 
do certainly constitute an offence punish- 


“able under Section 124-A of the I.P.C. 


95. A contention was raised by" 
the learned counsel appearing for the pe- 
titioner that the Govt. didnot apply their 
mind while issuing the impugned order. 


‘We are satisfied that’ the Government 


have applied their mind to the contents of 
the journal, ‘Srujana’ May 1974 part and 
they have chosen to consider only the 
four poems-or blank verses referred to in 
the schedule as containing objectionable 
material and they characterised the same 
as one calculated to bring into hatred and 
contempt and disaffection towards the 
Government established by law. There- 
fore, there is no substance in the conten- 
tion of the learned counsel that the Gov- 


‘ernment did not apply their mind to the 


contents of the objectionable matter in 
the journal while issuing’ the Anpugne’ 


order, 


‘96. We may refer to a ont 
raised in the petition that there is absọ- 
lutely no. proximate or real connection 
between the. publication of the poems/ 
verses and the danger to the security of 
the State. The modern State protects the 


` rights of the individual. Unless the State 


is capable of protecting itself, we cannot 
expect it to protect the rights of the in- 
dividual. The preservation, protection and 
security of the State is the transcendental 
value to which all other values are to be 
subordinated in the judicial hierarchy of 
values. The question is not that the State 
is not strong to put down any violence or 
rebellion or the individual is too weak to 
bring about such a state of affairs through 
objectionable utterances, 


97.. An attempt to overthrow the 
Government by force, even though doom- 
ed from the outset to failure is a sufficient 
evil for the Government to prevent. The 


‘damage which such attempts create « both 


physically and politically to a nation, 


„makes it: impossible to measure the vali- 


dity of Governmental- measures in terms 
of probability of success or the immedi- 


acy of a successful attempt. Whether the 


intervention of the Governance’ through; 
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"suppression of speech and expression is 
either too premature or too late, are mat- 
ters, within the exclusive domain of the 
Government,. over which. the Courts can- 
not have any material in the nature of 
things to sit in judgment, The pernicious 
effect of the seditious utterances is to be 
measured not through the yardstick of 
actuality but of potentiality and ten- 
dency, Judging by that standard, we. find 
the needed nexus between the utterances 
and the danger to the security of the 
State. 


98. The- learned. Public Prosecu- 
tor contended that the area wherefrom 
this journal was -published was declared 
as a disturbed area by a Government noti- 
fication and that fact also was required 


by us to be taken into account. There was | 


no counter filed in this case and, there- 
fore, we thought that it is not desirable 
on our part to permit the respondent to 
rely upon that circumstance as the consi- 
deration of that needs some facts we 
should be apprised of as regards which 
the other side also has no opportunity to 
comment even, 


To Sum Up. ` 


The Doctrine of Adoption and . 
Method of Sociology: 

99. 
by the law-making authorities contained 
in Section 124-A of the Indian Penal Code 
are to be interpreted, applied and enforc- 
ed after more than a century in the year 
1976 by the judiciary particularly in the 
context of Art. 19 (1) (a) read with Clause 
(2) thereof, of the Constitution of India, 

_|1950. The interpretative process is predi- 
cated on the assumption that the present 
law-maker-adopts as his own, the laws 
made by the previous law-maker, retain- 
ing with him the power to alter, repeal or 
amend the same, as the exigencies as 
‘mand. 


100. The doctrine of oii pro» 
pounded by Hobbes in his Leviathan, that 
-Ithe “Legislature is he, not by whose au- 
thority the laws were first made, but by 
whose. authority they now continue to be 
laws” is thus found embodied in Art.. 372 
of.the Constitution of India, securing the 
continuation in force of the laws.. 


101. - Social policy is the inartici- 
‘late major premise in the judicial deci- 
sion while adjusting law to the changing 
‘social environment. Sociological juris~ 
prudence ‘insists*as a‘inatter of value, that 
“the social advantage of ‘the rule should 
‘be its major test, since the welfare of so~ 


Laws enacted in the year 1870 ` 


A.L R. 


ciety is the general aim of law, the main 


„function. of law being the furtherance of 


values of a given time and place. 

102. The function of the courts isf. 
to. reflect the contemporary needs and 
prevailing values consonant with legisla-| 
tive and executive declarations of policy. 
Judicial Process and Public Law ap- 
proach : 

` 103. The Common Law Ante~ 
dates Legislative Process, The emphasis 
of the common law was on freedom of the 
person, freedom of contract and freedom 
of property, It is treated as a private law 
system, Common law’s lack of ‘concern 
with public law which is concerned with 
the rights-and obligations of the State in 
the setting of Municipal Law is too well 
known. The common law: has never wmn- 
derstood or accommodated a public right 
In the changed environment; The Modern 
Welfare State with its expanded functions 
is challenging the relevance or the ade- 
quacy of the common law concepts and 
classifications and principles. 

104. The age of ‘rugged indivi- 
dualism’ of ninteenth century has gone. 
Its place has been taken by sociological 
{ndividualism of the present century. The 
dominant pattern is no more an. indivi- 
dualistic society, It is a collectivist society. 

105. The tremendous. expansion of 
functions of general welfare has changed 
the concept of the State, so that from be- 
{ng mainly an instrument of power, it 
has become in a large measure an agency 
of service. The powers and functions of 
the Government are not opposed te the 
rights and liberties of persons, The for- 
mer exists for the latter and the latter 
realises: through the former, i 

106. Social Justice, the goal of 
judicial process, .consists in serving and 


„promoting social good. Man need no more 


be taken as an individual some how set 
against society. ` 
107. There is a tion ‘from 


‘the conception of personal rights inher- 


ing in individuals and limiting the law to 
a conception of rights and defining social — 
relations and of law as based on right so 
defined, Personal liberty and: State con- 
trol are not necessarily opposed: Men is 
relational and social justice is conceived 
of as-a-concept that applies to man in his 
social relations. 
- 108 : . This process of transition end 
transformation of the concepts like ‘State’ 
‘individual’, ‘liberty’ and ‘rights’. can ` be 
accomplished: smoothly and successfully 
only through creative judicial process by 
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subjecting the private law concepts to 
public law approach by a conscious .re- 
cognition of the shift of emphasis from 
the individual to the society. 
Preservation of Government is the High- 
est Value:— 

109. -The preservation of the State 
or the Government established by law is 
a value transcending any other value em- 
ployed by a court. The right of the Gov- 
ernment to maintain its existence—self 
preservation—is the most pervasive aspect 
of sovereignty, If a State cannot protect 


itself, whether it be from external aggres-. 


sion or internal disturbance or from an 
attack of seditious utterances, it’ cannot 
protect’ the rights of individuals guaran- 
teed under the Constitution including 
right to freedom of speech and expres- 
sion. There is, therefore, involved in the 
protection of the State, protection of 
rights protected by the Constitution. 

110. In the hierarchy of values, 
the preservation and protection of secu- 
rity of the State comes first and all others 
next in the judicial reckoning, When 
such is not the case, the values are kale- 
idoscopic. 

Emergency and Security of State: 

111. A grave emergency exists 
whereby the security of India is threaten- 
ed both by external aggression as well as 
by internal disturbance. The right of any 
person to move.any court for the enforce- 
ment of the rights conferred by Articles 
14, 19, 21 and 22 remain suspended, Still, 
the -petitioner in the petition claims pro- 
tection for the right conferred under 
Art. 19 of the Constitution against the 
seditious utterances. The danger, actual 
or apprehended on account of the sediti- 
ous utterances contained in the ‘Srujana’ 
issue in question has been transferred 
from the situation brought about by these 
utterances to a state of affairs existing 
independently of: those utterances, the 
State of Emergency adding thus a : new 
dimension to the situation. > — > 

112. The social interest in the 
safety, security and stability of the State 
threatened with subversion by arms and 
violence through creating public disorder 
and disturbing public tranquillity is al- 
ways paramount to any other interest in- 
cluding those in the right to freedom of 
speech and. expression guaranteed under 
Art. 19 (1) (a) of the Constitution in the 
judicial scale of social values. © 

113. After giving our anxious con- 
sideration to the. contentions raised. in 


this case, we are. satisfied, for the. fore-- 
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going reasons that this petition merits 
dismissal and it is, therefore, accordingly 
dismissed. 

ORDER OF THE COURT 


114 In view of the unanimity of 


` opinion expressed by us, the petition is 


dismissed, 
: i Petition dismissed. 
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Vadla Krishnaiah and another, Ap- 
pellants v, Nelli Narasimhereddy, Res- 
pondent. 

Letters Patent Appeal No. 36 of 1975, 


‘D/- 23-3-1976." 


(A) Hindu Law — Coparcenery pro- 


` perty — Alienee in possession — Suit by 


him for injunction restraining other co- 
parceners from disturbing his possession 
— Suit is mot maintainable — S. 53-A, 
T, P. Act cannot be invoked against non- 
alienating coparceners who are not par- 
ties to agreement of sale. AIR 1975 Andh 
Pra 250, Reversed; AIR 1926 Bom 399, 
Disserited from. (T. P. Act (1882), Sec- 
tion 53-A). 

Sec, 53-A of the T, P, Act cannot be 
invoked against non-alienating coparce- 
ners. S. 53-A does not confer any title on 
a person who has been put in possession 
under an agreement of sale. The right, 
which S; 53-A confers, is available only 
es a defence to protect possession against 
the transferor. It imposes e bar on the. 
transferor from enforcing any right other 
than that expressly provided under the 
contract, This right cannot be enforced 
against non-alienating coparceners, who 
are not parties to an agreement of sale. 
The right conveyed under the section can 
be relied upon only as a shield and not as 
e sword but the protection is available to 
the transferee both.as a plaintiff and as 
a defendant so long as he uses it as a 
shield, What the transferee did in his 
case was to use his right as a sword 
against the non-alienating coparceners by 
seeking a permanent injunction against 


_them from interfering with his possession 


in any manner. A transferee put in pos- 
session pursuant to an agreement of sale 
does not stand in any better position than 
a transferee put in possession under a re- 
gistered sale deed. AIR 1953 SC 487. and 


*(Against judgment of Venkatrama Sastry 
L À reported in AIR 1975 Andh' Pra Lan 
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AIR 1966 SC 470 and AIR 1952 Mad 419 
` (FB) and AIR 1957 Andh Pra 854, Relied 
on; AIR 1975 Andh Pra 250, Reversed; 
AIR 1926 Bom 399, Dissented from. 
aS f (Para 14) 
Cases Referred: Chronological Paras 
ATR 1966 SC 470 = (1966) 1 SCR 628 10, 
: 12, 15 
AIR 1957 Andh Pra 854 = 1956 Andh WR 
830 2 14, 15 
AIR 1953 SC 487 = 1954 SCR 177 - 10, 
ae 11, 15 
AIR 1952 Mad-419 = (1952) 1 Mad Ly 308 
(FB) . l 10, 15 
` AIR. 1926 Bom’ 399 = ILR 50 Bom 204 
. l a j 8, 10 
AIR 1926 Mad 774 = ILR 50 Mad 320 
. í o’ l “7, 10 
K. Mahipathi Rao, for Appellants; 
D. V. Reddy Pantulu, for Vasanthrao 
Mukhedkar, for Respondent. 
‘ S. OBUL REDDI, C. J.:— This Let- 
ters Patent Appeal is directed against the 
judgment of Venkatrama Sastry, J. allow- 
ing the Second Appeal preferred by: th 
plaintiff. i 
2. Defendants 1 and 2 are the ap- 
pellants before us. They resisted the ac- 
tion of the plaintiff for a perpetual in- 
junction restraining them from interfer- 
ing with his possession of the- suit land 
` situate in Karpamulu village in Maha- 
boobnagar district. The plaintiff agreed 
_ to purchase the suit land from one Bala- 
narayana (P.W. 4), who:is the. brother of 
defendants 1 and 2 for Rs, 500 under Ex. 


A-1 dated 6-12-1960. P.W. 4 executed Ex. - 


A-1 in his capacity as the manager of the 
Hindu joint family. consisting of himself 
and his two brothers, defendants 1 and 2. 
Consequent on the execution of Ex. A-1, 
the plaintiff was put in possession of the 
land and since then, the plaintiff has been 
: paying the land revenue. On 9-8-1970. 
when the plaintiff went-to the suit land 
. to plough, the defendants objected to his 
cultivation and did not allow him to 
plough, the land. The plaintiff claimed 
‘possession under Section 53-A of. the 


Transfer of Property Act and sought the 


relief referred to above. ; i 
3. The case of the defendants 1 


and 2 (appellants) throughout has been’ 


that the plaintiff had not purchased the 
land from their brother (P.W. 4) and 


that, even otherwise, he has no authority - 


to sell the suit land, which is an ancestral 
property. There are several other 
viz, that there was no legal necessity; 


that the plaintiff colluded with their bro- - 


ther; and that the plaintiff never cultivat- 


ed the land nor was he in’ possession 


pleas” 


A.I. Ro 


thereof. The jurisdiction of the Civil 
Court also was questioned on the ground. 
that, consequent on the abolition of 
inams, the inam lands vested in the Gov- 
ernment and as’..such, -they cannot be 
alienated. 


4. The suit was dismissed by the 


District Munsif determining the issues in 


favour of the defendants. The only find- 
ing recorded. in. favour of the plaintiff 
was that he was in possession of the suit 
property at the date of the suit. The first 
appellate Court agreed with the findings 
recorded ‘by the trial Court and dismissed 
the appeal. In so dismissing the appeal, it 
also held that the plaintiff is not entitled ` 
to the benefit of Sec..53-A of the Trans~ 
fer of Property ‘Act, as he was only a. 
purchaser of an undivided interest of a 
coparcener in a Hindu joint family. ~ 


5. . The learned single Judge, Ven- 
katrama Sastry J. reversed the judgment 
and decree of the first appellate Court 


‘holding that, under Section 53-A of the 


Transfer of Property Act, the plaintiff is 
entitled to protect his ion till a 
general suit for partition is filed. He also 
expressed the view that the plaintiff is 
the alienee from. one ‘of: the coparceners 
in respect of a specific item of the joint 
family -property (not.an undivided share, 
but the whole of'it) and can maintain his 
possession so long as there is no attempt 
made by non-alienating coparceners to 
recover -possession of the property from 
him in due course ‘of law. ` : 

6. Mr. Mahipathi Rao, the learned 


counsel appearing for the appellants (de- 


fendants 1 and 2) assailed the judgment 
of the learned single Judge in second ap- 
peal on the ground that the view express- 
ed by him runs'‘counter to settled law 
that a purchaser of an undivided interest 
of the coparcenary or joint family pro- 
perty could only .work out his rights by 
way of a suit for partition and his right 
to posséssion would date from the period 
when a specific allotment waes made in 


his favour. : : 

7. Let us first refer tothe deci- 
sions relied upon by the learned single 
Judge in support of the view taken by 
him, The case of Kandaswami Udayan v. 


‘Velayutha Udayan, ILR 50 Mad 320 = 


(AIR 1926 Mad 774)'was one where there 
was an alienation by a coparcener, The 
suit was filed by another coparcener to` 
recover the property alienated ‘or 
share therein. What is held by the learn- 
ed Judges in that case is that, in a suit 
instituted by a coparcener of a joint Hindu’ 
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property by another coparcener and re- 
covering his share in it, it is not compe- 
tent to the court to direct a general parti- 
tion of all the family -properties at the 
instance of the alienee-defendant. When 
a suit is instituted by.a coparcener to re- 
cover ‘his share in the alienated property, 
the proper course to be followed by the 
alienee is to institute a separate suit for 
general partition so that the two ` suits 
may be tried together and the court may 
be in a position to consider whether the 
property alienated:to him ‘should be 
allotted to the alienor’s share or not. Ex- 
pressing that view, the learned Judges 


permitted the alienee to be in possession . 


for three months tò enable him to file” a 
suit for. partition, in default of which the 
stay granted by them would stand 
vacated. - 


8. Another decision on which reli- 
ance is placed is the one reported in ILR 
50 Bom 204 = (AIR 1926 Bom 399), (Bhau 
v. Budha Manaku), That was also a case 
of an alienation by a coparcener of an un- 
divided share. The suit was filed-by an- 
other. coparcéner . for possession. The 
learned Judges held that the purchaser 
in possession can hold:the property as 
tenant-in-common with other coparceners 


pending partition suit. The learned Judges’ 


also opined that, if such a purchaser is 
out of possession, he ‘should not be giver 
joint possession with the other coparce- 
ners, but should be left to his remedy of 
a suit for partition; and that, if however, 
he is already in possession and a suit for 
recovery of possession is brought by an 
excluded coparcener, the purchaser need 
not necessarily be ejected, but the Court 
has discretion to declare him- entitled to 


` hold (pending a partition) as a tenant-in~, 


common with the other coparceners, 


. 9 In neither of the two cases. re- 
ferred to above was there a prayer by the 
purchaser for a permanent injunction res- 
training the non-alienee coparceners from 
interfering „with his possession nor. was 
such a prayer granted by the Court. In 
the instant case, the learned single Judge, 
while allowing the second appeal, held, 
“I am satisfied that the plaintiff ‘is 
entitled to an injunction as prayed for 
against the defendants, The suit for the 


plaintiff has therefore to be decreed with -. 


costs throughout. $i 

i 10. A Full Bench of five Judges of 
the Madras High Court, in Peramanaya- 
kam v. Sivaraman, AIR 1952 Mad 419 


V. Krishnaiah v, N. Narasimhareddy (Reddi C. J.) 


family against a vendee for setting aside 
an alienation of a certain item-of family- 


[Pre 7-10] A. P. 397 


(FB) had occasion to consider the rights 
of an alienée in respect of the coparcenary 
property alienated to him and referred 
to the decision in Kandaswami Udayan 
v. Velayutha Udayan, (AIR 1926 Mad 
774) (supra) in paragraph 60 of its judg- 
ment and observed that an alienee from 
a, coparcener does not become a tenant- 
in-common with the other coparceners. 
That is the opinion later expressed by the 
Supreme Court in Sidheshwar Mukherjee 
v. Bhubneswar Prasad Narain Singh, (AIR 
1953 SC 487) and Manikayala Rao v.. Nara- 
simhaswami, (AIR 1966 SC 470), We have, 
therefore necessarily to hold, in view of 
what the Supreme Court said, that the 
decision of the Bombay High Court in 
Bhau v, Budha Manaku, ILR 50 Bom 204 
= (AIR 1926 Bom 399) that a purchaser 
in possession of an undivided share in a 
jeint Hindu family property can hold 
the property as tenant-in-common with 
the other coparceners is no longer good 
law. The learned single Judge was, there- 
fore, wrong in observing “But we do not 
find the point arising in this case viz. 


_ Whether the purchaser can defend his 


possession so long as he was in possession, 
has arisen in that case (Peramanayakam 
v.- Sivaraman), nor was it considered.” 


The: Full’ Bench further proceeded to ob- > 
‘serve : 


“At the same ‘time, a right of action 
has been conceded to the non-alienating 
coparceners to recover Only their share of 
the alienated property in decisions too 
numerous to be now upset. The position 
is no doubt illogical -but a court need not 
throw up its hands in despair and leave 
the alienee helpless.” 

The Full Bench categorically ruled, after 
an exhaustive review of all - the cases, 
that :. 


“A coparcener 


in the State -of Madras is entitled to ali- 
erate his undivided share either in the 
whole of the property or in a certain spè- 
cific item of the property or even the 
whole of a specific item. In all such cases 
the only right which the alienee acquires 
is to stand in the shoes of his vendor and 
to work out his rights by a suit for parti- 
tion and in such, a suit, if without pre- 
judice to the rights of the other members 
of the family, it is possible to have the 
share alienated allotted to the alienor, it 
may be allotted to the alienee in the 
right of the alienor. The alienee has to 
bear the proportionate share of the com- 
mon burden of the family proportionate 


of a joint Hindu 
family governed by Mitakshara obtaining 
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_ to the value of the share alienated to 
him.” 


11. ‘The Supreme Court, in Sidhe- 
shwar Mukherjee v.. Bhubneswar Prasad 
Narain Singh, (AIR 1953 SC 487), in un- 
equivocal terms stated its view thus: 


“All that he purchased at the execu- 


tion sale was the undivided interest of the. 


coparceners in the joint property. He did 
not acquire title to any defined share in 
the property and was not entitled to joint 
possession from the date of his purchase. 
He could work out his rights only by a 
suit for partition and his right to posses- 


sion would date from the period when a 


specific allotment was made in his favour, 
In our opinion, this is the right view to 
take and Mr. Daphtary, who appeared in 
support of the appeals could not satisfy 


us that in law his client was entitled to` 


joint possession on and from the date ‘of 
purchase,” 


12. The question. of rights of an 
alienee vis-a-vis non-alienee 


Court in Manikayala Rao v. Narasimha- 


swami, (AIR 1966 SC 470) and ies haa 


lis view in the DARBE terms : 


_-“Purchaser of shares of coparceners 
im joint Hindu family does not acquire 
any interest in the property sold and he 
cannot claim to be put in possession of any 
definite piece of family property. The 
purchaser acquirés only an equity to 
stand in the alienor’s shoes and work out 


his rights by means of a partition. : The” 


equity depends upon the alienation being 
one for value and not upon any contrac- 
tual, nexus. The purchaser does not be- 
come-a tenant in common with the other 
members of the joint family, He is not en- 
titled to joint possession with them. The 


alienee’s suit for partition must be one, 


for partition of the entire property . and 
not for the Partition of any specific item 
of, or interest in the family property.” 


13. It does not appear that this 
decision was brought to the notice of the 
learned single Judge, 

Transfer 


14; Section 53-A of the 


of Property Act, relied upon by the learn-. 
ed counsel for the respondent-plaintiff, - 


cannot be invoked against non-alienee co- 
parceners. Section 53-A does not confer 


coparceners ` 
was again considered by the Supreme | 


A.I. B- 


any title on a person who has been put in 
possession: under an agreement of sale: 
The right, which Section 53-A confers, i 
available only as a-.defence to protect 
possession against the transferor, It im- 
poses a bar on the transferor from en- 
forcing any right other than that express 
ly provided under the contract. This right 
cannot be enforced against non-alienee 
coparceners, who are not parties to an 
agreement of sale. As has been pointed 
out by Subba Rao, C, J. in Achayya v. 
Venkata Subba Rao {AIR 1957 Andh Pra 
854), doubtless, the right conveyed under 
the section can be relied upon only as a 
shield and not:as a sword but the protec- 
tion is available to the transferee both 
as a plaintiff and as a defendant so long 
as he uses it as a shield. What the trans- 
feree did in this case was to use his right 
as a sword .against the non-alienee copar- 
ceners by seeking a permanent injunc- 
tion against them from interfering with 
his possession in any manner, A transferee 
put in possession pursuant to an, agree- 
ment Of sale even assuming. that, „in, this 
case, the plaintiff was put in possession i 
under Ex, A-1 does not stand in. “any bet- 
ter position than a transferee piit in pos- 
session under. a registered sale dèed. i 


15. In- „view. of the. "authoritative. 
pronouncements of the Supreme Courtin 
Sidheswar Mukherjee’s case. (AIR .1953: 
SC 487) and Menikayala Rao v. Narasim~. 
haswami (AIR 1966 SC 470) and of the 
Full Bench of the Madras High Court in 
Peramanayakam v. Sivaraman, (AIR 1952 


‘Mad 419) (FB) and. of ‘this court in Ach- 


ayya v. Venkata Subba Rao (AIR 1957 
Andh Pra 854), the judgment . and 
decree of the learned single Judge are 
set aside. The appeal ig alow- 
ed and the suit is ' dismissed, The parties 
will bear their own costs throughout, This 
judgment will not „preclude the respon- 
dent-plaintiff from ‘filing a suit for ap- 
propriate reliefs in accordance, with our 
decision, The appellants will be entitled 
to withdraw the amount of Rs. 100 de- 
posited = the plaintiff i in the lower Court.. 


Appeal allowed, 
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` PUNNAYYA, J. 

Jokam. Reddy -and others, Petitioners 
v. Kokar Malliah, Respondent. j 
Civil Misc. Petn, No. 11922 of - 1975, 
D/- 24-2-1976.* ae 
(A) Limitation. Act (1963), S.5 — 
Sufficient cause — Delay in filing appeal 


— Recourse to proceedings under O. 9, . 


R. 13, C.P.C. does not constitute ‘sufficient 
‘cause’, : 

Where the petitioners had chosen to 
file application under O. 9, R, 13 for set- 
ting aside the ex parte decree the time 
spent in prosecuting the application can- 
not be deducted under S. 5 from the time 
allowed for fling appeal. The petitioners 
are not permitted under law to say that 
the delay was caused on account of their 
pursuing legal remedies available to them 
under law and that there was no negli- 
gence on their part, as recourse to pro- 
ceedings taken by them under O. 9,-R. 13 
for setting aside the ex parte decree does 


not constitute sufficient cause as contem- .- 


plated by S. 5. AIR 1938 Bom .459 and 


AIR 1932 Cal 558 and (1895) ILR 23 Cal 
325, Relied on, Pe - (Para 5) 
Cases Referred: Chronological Paras 


AIR 1938 Bom 459 = 40 Bom LR 957 6 
AIR 1932 Cal 558 = 36 Cal WN 352 7 
(1895) ILR 23 Cal 325 7 
- B. Subhashan Reddy, for Petitioners; 
S. Amanullah, -for Respondent. ` : 
ORDER :— In this petition, the peti- 
tioners seek the’ condonation of delay of 
three years, six months and twenty two 
days in filing the appeal As to why the 
delay- was caused, the petitioners explain 
that the trial court passed ex parte decree 
on 18-2-1972. Then they filed a petition 
‘for setting dside ‘the ex parte decree on 
1-3-1972 and the said petition was dis- 
missed on 28-2-1974. Then the petitioners 
preferred C. M, A. 199:of 1974 in this 
Court. The C.M.A. was ultimately’ dis- 
missed on 7-8-1975. Then the petitioners 
filed copy application on 6-9-75 for ob- 
taining the certified copy of the judgment 
and decree and the same was furnished 
on 27-11-1975. Then the petitioners - had 
to raise expenses, for preferring appeal 
and they could raise the said-expenses by 
9-12-1975, Then they’ filed the . appeal 


*(Against judgment. and decree of , 2nd 

..Addl..Judge, City Civil Court, Hydera- 
i bad iñ O. S.. No. 174 of 1968, D/-- 18-2- 
1972.) leh tome. tas 


GT/HT/C229/76/RSK `- 
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-application 
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against the ex parte decree, It is for these 
reasons that they could not file the ap- 
peal Within time, They, therefore filed 
this petition under Section 5 of Limitation 
Act for condonation of delay of 3 years, 
6 months and 22 days in filing the appeal. 
The petitioners contend that the delay is 
not on.account of negligence on their part 
and the delay has occurred on account of 
their pursuing, legal remedy available 
under law. 

2. - Sri Subhashan Reddy contends 
that since the petitioners had taken pro- 
ceedings mentioned aboye in various 
courts, the petitioners could not prefer 
this appeal within-time and hence the 
delay should be condoned. 

3. The learned counsel for the 
respondent, on the other hand, contends, 
that when two remedies are available and 
when the party had chosen to pursue one 
of the remedies the party cannot now 
take back and say that the delay is not 
on account of the negligence and hence 
benefit of Section 5 cannot be given to 


the petitioners, A , 
A I find force in the contention 
of the learned counsel for- the 


respondent. There is no dispute that the 
appeal is time barred. It is true that for 
setting aside the ex. parte decree, two 
remedies are open to the affected party. 
One is to filea petition under Order 9, 
Rule 13 for setting aside the ex parte de- 
cree, The other remedy is to prefer regu- 
lar appeal against the ex parte decree. 
The petitioners herein have elected to 
pursue the first remedy i.e, to file a peti- 


. tion under Order 9, Rule 18, C.P.C. 


5. Where the petitioners had 
chosen to file application under Order 9, 
Rule 13 for setting aside the ex parte de- 
cree the time spent in, prosecuting the 
i cannot be deducted under 
Section 5 of the Limitation Act from the 
time allowed for filing appeal. The peti- 
tloners are not. permitted under law. to 
say that the délay was caused on aceount 
of their pursuing legal remedies available 
to them under-law and that there was 
no negligence on their part; as recourse 
to proceedings taken by them under 
Order 9, Rule 13 for setting aside the ex 
parte decree does not constitute sufficient 
cause as contemplated by Section 5 of the 
Limitation Act. 

6. This legal position is made clear 
by the decision of the Bombay High Court 
in Jotiba Limbaji v. Remappa Jotiba 
AIR 1938 Bom 459. In that case also the 
defendant was absent on the day of hear- 
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ing and ex parte decree against the de- 
fendant was passed. Then he filed an ap- 
plication to set aside the ex parte decree, 
put that application was .rejected. Again 
he preferred an appeal before the District 
Judge. But that also was-dismissed. After 
the dismissal of that appeal, he preferred 
regular appeal to the District Court 
against the ex parte order ‘on merits. 
Rangnekar, J, held that the appeal was 
time-barred and the fact that the defen- 
dant took proceedings to set aside the 
ex parte decree. did not constitute suffi- 
cient cause within the meaning of Sec- 
tion 5 because it was perfectly open to 
the defendant to pursue the 
remedy of preferring an appeal against 
the ex parfe decree on the merits whilst 
he was prosecuting his application to 
have the ex parte decree set aside. 


7. The same view was taken by 
the Calcutta High Court in Rajendranath 


Kanar v. Kamal Krishna Kundu Chow-' 


dhury, AIR 1932 Cal 558. The learned 
Judges followed the earlier decision of 
the same court.in Ardha Chandra Rai 
Chowdhry v. M. Atangini. Dassi, (1895) 
ILR 23 Cal 325, In that case Sri Comer 
Patheram C, J. and Beverley, J, held that: 


“When an appellant elects to take 
proceedings for setting aside an ex parte 
decree and fails on merits in an applica- 
tion which he makes for that purpose, he 
cannot be allowed to fall back upon the 
remedy which was open to him at the 
time when the original decree was passed 


and of which he did not choose to avail : 


himself and that recourse to proceedings 
taken as aforesaid was not a_ sufficient 
cause within the meaning of Section 5 of 
the Limitation Act for not preening the 
appeal within time.” 


: 8. In view of the above rulings, I 
have no hesitation to hold that the ex- 
planation offered by. the petitioners for 
condonation of delay is untenable under 
law. Hence they are not entitled to have 
the benefit of Section 5 of the Limitation 
Act. The petition is, therefore: dismissed 
with costs. 


Petition dismissed. 


concurrent ` 
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VENKATRAMA SASTRY, J. | 
Puvvada Narasimhamurthy, Peti- 
tioner v, Gadi Sayarat and others, 


: Respondents. 


C. M. P. Nos. 660 and 849 to 851 of 
1976, D/- 19-2-1976.* 

(A) Civil P. C. (1908), O. 20, R. 1 — 
Judgment, when becomes operative. AIR 
1966 All 221 (FB), Dissented from, _ : 

Under O. 20, R. 1 the court after the 
ease has been heard, shall pronounce 
judgment in open court by dictation to 
Shorthand Writer, wherever it is permis- 
sible. It bears the date on which it is pro- 
nounced, The date of the ` judgment is” 
never altered by the date on which > the 
signature has been put subsequently, The 
date of the decree under . O. 20, R. 7, 
C.P.C. would also be the date on which 
the judgment was pronounced. It is there- 
fore clear that under the C.P.C. stress is 
laid upon the pronouncement or delivery 
of the judgment as a judicial act, which ` 
has got legal effect. AIR 1966 All 221 (FB), 
Dissented from; AIR 1954 SC 194, Relied 
on. (Para 10) 
Cases ‘Referred : ` Chronological Paras 
AIR 1966 All 221 = 1966 All LJ 24 (FB) 3 
AIR 1954 SC 194.= 1954 Cri Ly 475 5 
AIR 1927 Bom 113.= 29 Bom LR 126 12 
(1889) 24 QBD 103 = 59 LJ QB 46 `9 


K. Nagaraja Rao for C, Obulpathi 
Chowdary, for Petitioner’ in C. M. P. No. 
660/76 and for Respondent No. 1 in C. M. 
P. Nos. 849, 850 and 851 of 1976; -P. A. 
Chowdary, for Respondents. Nos. 1 and 2 
in C. M. P. No. 660/76 and for Petitioner 
in €. M. P. Nos. 849, 850 and 851 of 1976. 

ORDER :— After the order. in` these 
C.M.Ps, was pronounced by me on 12-2- 
1976 in open court by dictation to the 
shorthand writer, Mr. Obulpathi Chow- 
dari, learned counsel appearing for the 
petitioner in the C. M. P. No. 660 of 1976 
appeared in the afternoon and urged that 
he would withdraw the C, R. P, itself and 
therefore J should not sign the order pro- 
nounced by me. 

2, Mr, P. A. Chowdary, learned 
counsel appearing for the petitioner in 
the other three’ petitions took objection 
to this course as the order - had already 
been delivered and it cannot be altered, 
even though the C. R. P; could be with- 
drawn by a subsequent act. 


*(Against order of ist Addl.’ Dist, J., 
Rajahmundry, D/- 27-12-1975.) 


GT/HT/C230/76/RSK 
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KANTAWALA, C, J. 
Pandurang and another, Applicants 
v, Saraswatibai and another, Opponents. 


Civil Revn, Appln, No. 348 of 1973, 
D/- 4-2-1976.* 

(A) Civil P. C., (1908), Section 148, 
Order 20, Rule 14 — Suit to enforce pre- 
ferential right to acquire property con- 
ferred by. Section 22 of Hindu Succession 
Act — Suit decreed subject to condition 
that purchase price - shall be deposited 
within period specified in decree — Court 
has no’ power to grant extension of time. 

A suit to enforce a preferential right 
to acquire property as contemplated by 
Section 22 of Hindu Succession Act, 1956, 
is similar to one for exercise of a right by 
way of pre-emption and the provisions of 
. Order 20, Rule 14 will be attracted. Thus 
if the amount was not deposited by the 
decree-holder within the time stipulated 
in the decree, then.automatically having 
regard to Order 20, R. 14 the suit stands 
dismissed, Section 148 cannot be invok- 
ed to alter or enlarge the time which has 
been initially fixed by the decree. AIR 
1975 SC 1957, Rel, on. 
Cases Referred: Chronological Paras 
AIR 1975 SC 1957 = 1975 UJ (SC) 783 6 
AIR 1954 SC 50 = ILR (1953) Hyd 455 6 

S. J, Deshpande, for Applicants; S. P. 
Kurdukar, for Opponents. 

ORDER :— In Special Civil Suit 
No, 12 of 1971 filed by the Plaintiff, the 
following decree was passed by the trial 
Court on July 29, 1972. 

“The suit is decreed, The Plaintiff 
is the owner of half of Survey Nos. 97, 
94, 76 and 84 in her own rights after the 
death of Ansabai and it is declared that 
the plaintiff has preferential right to pur- 
chase other half of the fields S. Nos, 97 
and 94 under Section 22 of the Hindu 
Succession Act. — 

The Plaintiff should deposit the 
amount of Rs. 11,000/- in the Court to- 
wards the price of half share in suit fields 
S, Nos, 97 and 94 belonging to the defen- 
dant No. 1 within three months, 

“On depositing the amount of Rupees 
11,000/. by the plaintiff in:the Court the 
amount of Rs. 7,857/- should be paid . to 
the defendant Pandurang and the amount 
of Rs, 3,143/- should be paid to the de- 


*(To set aside the order passed by D. V. 
Shashtri, Civil J., Sr. Division, at Bhir, 
.D/- 23-4-1973.) 
GT/GT/C203/76/RSK 

1976 Bom./24 XI G—19 





(Paras 5, 7, 8)- 


~>! Pandurang v. Saraswatibai (Kantawala C7 J.) [Prs, 1-2] Bom. 369 


fendant Valjanath. On depositing the 
amount as stated above the defendants 
Nos. 1 to 3 should execute sale deed in 
respect of the suit fields S. Nos. 97 and 94-- 
in favour of the plaintiff at their own 
costs; If the amount is not paid. within 
the said period the suit of the plaintiff to 
the extent of half share in said fields 
would be deemed to have been dismiss- 
ed : 
Decree be drawn up accordingly.” 

Before the period of three months ex- 
pired on October 30, 1972, plaintiff made 
an application for extension of time to 
deposit Rs, 11,000/-. Notwithstanding the 
opposition of the defendants, the Court 
by its Order dated November 27, 1972, 
allowed three months’ time to the plain- 
tiff to deposit the said amount. Before 
this extended period of three months ex- 
pired, on January 29, 1973, the plaintiff 
made another -application for extension 
of time. Notwithstanding the opposition 
of the defendants, the Court by its Order 
dated February 5, 1973, granted two 
months’ time to the plaintiff to deposit 
the said amount of Rs, 11,000/-, Even 


before the extended time expired, on 
March 29, 1973, the plaintiff made the 
third application for extension of time 


stating that with greatest difficulties he 
has been able: to collect only Rs, 3,143/- 
and further time of three months may be 
granted to deposit the balance amount of 
Rs, 7,857/-. In spite of the opposition of 
the defendants, the Court by its Order 
dated Apri] 23, 1973, granted time to the 
plaintiff to deposit the balance amount of’ 
Rs. 7,857/- upto May 29, 1973, It is this 
last order passed by the learned Civil 
Judge, Senior Division, Bhir, that has 
been challenged by the petitioners in this 
Revision Application. 

2. Mr, Deshpande on behalf of 
the petitioners (defendant Nos, 2 and 3) 
contended that once time is fixed by the 
decree to pay a particular amount, the 
Court. is functus officio and has no juris- 
diction thereafter to extend such time. 
He’ submitted that notwithstanding such 
clear position in law and notwithstanding . 
the fact that the decree dated July 29, 
1972, provided that the plaintiff must de- 
posit in Court the sum of Rs. 11,000/- 
within three months thereof and further 
provided that if the amount is not paid 
within the said period, the suit of the 
plaintiff to the extent of half share in the 
said fields viz., survey Nos, 97 and 94° 
would be deemed to have been ‘dismissed, 
applications for extension of time were | 
from time to time made. by ‘the plaintiff . 
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and the same were granted, Such orders 
granting extension of time, according to 
the submission of Mr. Deshpande, are 
without jurisdiction, He further point- 
ed out that even right upto the date of 
the hearing of. this Revision Application, 
. the sum of Rs.. 17,857/- is not deposited 
by the plaintiff.in Court, . Thus in any 
event the. suit shall be deemed to have 
been dismissed so far ag survey Nos, 94 
end 97 are concerned. 

3. Mr. Kurdukar on the other 
‘hand, on behalf of the plaintiff, contend- 
ed that the Court has jurisdiction- to ex- 
tend time having regard to the provisions 
of Section 148 of the Code of Civil Pro- 
cedure, He submitted that. the power 
conferred by that section is discretionary 
with the Court and once discretion is exer- 
cised by a Court, this Court in exercise 
of its revisional jurisdiction ought not to 
interfere with such exercise of discre- 
tionary powers. He, therefore, submitted 
that the trial Court was right in granting 
time to the plaintiff by extending the 
time from time to time for depositing the 
amount in the Court pursuant to the er 
cree dated July 28, 1972. 


4, So far as the provisions of the 
‘decree are concerned, they are quite 
clear and unambiguous. There was a 
specific direction requiring the plaintiff to 
deposit the sum of Rs. 11,000/- in Court 
within a period of three months: The 
decree further provided that if the said 
amount was not deposited within the 
specified period, the suit of the plaintiff 
to the extent of half share in fields Survey 
Nos. 94 and 97 would be deemed to have 
been dismissed. -Thus, the 
only provides or stipulates the time with- 
in which the. amount was to be deposited, 
but it also provides for the consequences 
that are to follow in the event of the 
amount not being deposited within the 
specified or stipulated period. Ordinarily 
having regard to the provisions of Rule 3 
of Order XX, when once the Judgment 
ig signed, it shall not afterwards be alteréd 
or added to save.as provided by Sec- 
tion 152 or on review. It is not the case 
of Mr. Kurdukar that the present is a 
case which is covered by Section 152 of 
the Code. Under Rule 6 of Order XX, a 
decree shall agree with the Judgment. 
Thus, having regard to, these provisions, 
ordinarily it is not permissible to.a Court 
of law to make alterations or additions 
in the Judgment once pronounced. 

5. Reliance ig however, placed by 
Mr. Kurdukar upon the provisions of Sec- 
tion 148 of the Code. That Section lays 
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down that where any period is fixed or 
granted by the Court for the doing of any 
act prescribed or allowed by this Code, the 
Court may, in its discretion, from time to 
time, enlarge such period, eyen though 
the period originally fixed or stanted may 
have expired. Before the power of the 
Court to enlarge the period can bè exer- 
cised, two conditions must be fulfilled :— 
(a) A period must be-fixed or granted by 
the Court for doing any act; and (b) such 
act must be prescribed or allowed by the 
Code. So far as the first condition is con- 
cerned, it is satisfied in the present ‘case, 
because the period of three months to 
deposit the amount of Rs. 11,000/- is fixed 
or granted by the Court. But the second 
condition that has to be. fulfilled. is whe- 
ther the deposit of such amount can be 
said to be prescribed or allowed by the 
Code. Mr. Kurdukar is unable to point 
out any provision. of the Code which 
prescribes or allows the specification ot 
the time within which the amount is ‘to 
be deposited. Thus on a prima facie 
reading of Section 148-of the Code it 
will not be attracted. It. is well settled 
that Section 148; of the Cede does not 
apply where time is allowed for doing 
an act by decree in a suit: (See Mulla’s 
Code of Civil Procedure, Volume I, 13th 
Edition, page 568 and the cases cited in 
the foot-note (x). at that page). It is by 
the decree that the time to deposit the 
sum of Rs. 11,000/- is allowed or granted. 
Such granting of time is not pursuant to} 
any provisions of the Code. ` Therefore, 
Section 148 will have no application in 
the present case to alter or enlarge the 
pe which has been ay. fixed. by the 
ecree. 


6. Mr. Dade has invited my 
attention to ‘the provisions of Rule .14 of 
Order 20 of the Code. We are concerned 
with sub-rule (1) of Rule 14 of this Code; 
which reads as under :— 


“Where the Court decrees a claim to 
pre-emption in respect of a particular 
sale of property and the purchase-money 
has not been paid Anito Court, the decree 


. Shall— 


(a) specify a day on or before which 
the purchase-money shall be so paid, and 


(b) direct that on payment into Court 
of such purchase-money, together with 
the costs (if any) decreed against the 
plaintiff, on or before the day referred to 
in. clause (a), the defendant shall deliver 
possession of the property to the plaintiff, 
whose title thereto shall be deemed to 
have accrued from the date of such pay- 


\ 
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ment, but that; if the purchase-money and 
the costs (if-any) are not so paid, the suit 
shall be dismissed with costs.” . 

That the provisions of sub-rule (1) of 
Rule 14 are mandatory appears to be very 
clear from the decision of the Supreme 
Court in Sulleh Singh v. Sohan Lal, AIR 
1975 SC 1957. The Supreme Court has 
laid down that the directions given by the 
trial Court are mandatory under the pro- 
visions contained in Order 20, Rule 14. 
Mere filing ofan appeal does not suspend 
the decree of the trial Court and unless 
that decree is altered in any manner by 
the Court of Appeal, the pre-emptor is 
bound to comply with that direction.. The 
observations in the case of Naguba Appa 
v. Namdev, AIR 1954 SC 50, that the pre- 
emptor is bound to comply with the 
directions of the triel Judge unless the 
decree is altered in any manner by a Court 
of Appeal do not mean that where `the 
deposit is not made in accordance with the 
directions of the trial Court, the Appel- 
late Court can extend the ‘time for pay-. 
«ment. Where in the appeal filed by the 
plaintiffs-respondents against the trial 
Court's decree, the lower appellate Court 
did not grant’ any stay to the plaintiffs- 
respondents and the plaintiffs-respondents 
did not deposit the pre-emption price 
within the stipulated’ time as directed by 
the trial Court; it was held that the lower 
appellate Court should have dismissed the 
suit. The lower appellate. Court was 
wrong in extending the time for payment 
because the failure of the plaintiffs-res- 
pondents to deposit the amount in terms 
of the trial Court’s decree ‘would result 
in pre-emptors’ suit. standing dismissed by 
reason’ of their default in not depositing 
the pre-emption price. The High Court 
was wrong in not setting aside the order 
of extension of time passed-by the lower 
appellate Court. It was only if the plain- 
tiff-respondents had paid the decretal 
amount within the time granted by the 
trial Court or if the plaintifis-respondents 
had obtained another “order from the 
lower appellate Court granting any order 
of stay that the lower appellate Court 
might have considered the passing of ap- 
propriate order in favour of pre-emptora. 


T. This decision makes it clear that 
the provisions of Order 20, Rule 14 are 
mandatory. In the present case. no appeal 
is preferred against the decree which was 
passed by the trial Court and there was 
no question of exercise of powers by the 

- appellate Court. So far as the decree it- 
self was concerned, it provided for the, 
consequences in default of payment within 
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the stipulated-period. Thus, if the amount. 
was not-deposited by the decree-hglder 
within the time stipulated in the decree, 
then automatically having regard to the 
provisions of Order 20, Rule 14 of the 
Code as well as this decision of the Su- 
preme Court in Sulleh Singh’s case, the 
suit stands dismissed. 


. 8 This Principle which has been 
enunciated by the Supreme Court in res- 
pect of a decree in a pre-emption suit will 
be equally applicable where a decree is 
passed to enforce a preferential right to 
acquire: property as contemplated by Sec- 
tion 22 of the Hindu Succession Act, 1956. 
That Section provides that where, after 
the. commencement of this Act, an inte- 
rest in any immovable property of an 
intestate devolves upon -two or 
more heirs specified in class I of the Sche- 
dule, and any one of such heirs proposes 
to transfer his or her interest in the pro- 
perty or business, the other heirs shall 
have a preferential right to acquire the 
interest proposed to be transferred. A 
sult to enforce such right conferred by 
Section 22(1) of the Hindu Succession 
Act is similar to one for exercise of a 
right: by way of pre-emption and the 
provisions of Order 20, Rule 14 of the 
Code of Civil Procedure will be attracted. 
It is because of the said provision, that 
the decree specifically provides that in 
default of deposit of Rs. 11,000/- within 
the stipulated period, the suit of the 
plaintiff to the extent of half share in field 
survey Nos. 94 and 97 shall stand dismis- 
sed. Thus, neither under Section 148 of 
the Code the Court has power to extend 
the period nor having regard to the pro- 
visions of Order 20, Rule 14 of the Code 
can’ such direction of extension of. time 
for deposit of the amount be granted. In 
my opinion, the trial Court from time to 
time in granting extension for the deposit 
of the amount of. Rs. 11,000/- acted with- 
out jurisdiction and such an order is 
liable to be set aside in exercise of the 
revisional powers of this Court. 


esaiseo wee 


9.. In the result, the Revision Ap- 
plication. is allowed. The Rule is made 
absolute. The Order passed by the trial 
Court dated April 23, 1973, is set aside. 
Looking to the facts and circumstances of 
the case, the fair order as to costs will be 
each party will bear its own costs. 


‘Revision allowed. 
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HAJARNAVIS AND LENTIN, JJ. 
Nagnathappa, Petitioner v. Shrinivas 

and another, Opponents. : 

Special Civil Applns. Nos. 344 and 548 
of 1971, D/- 22-1-1976.* 

(A) Hyderabad Abolition of Inams 
and Cash Grants Act (1954), Section 2 (1) 
(Gj) — “Tenant? — Person satisfying in- 
gredients of definition of tenant as given 
in Hyderabad ‘Tenancy Act, 1950, is tenant 
within meaning of Section 2 (1) (j) — Fact 
that Tenancy Act did not apply to service 
inam lands is immaterial. (Paras 5, 6) 

(B) Hyderabad Abolition of Inams 
and Cash Grants Act (1954), Section 6 (1) 
(a) — Possession —- Possession envisaged 
by Section 6 (1) (a) is actual possession and 
not constructive possession. AIR 1971 SC 
1859, Followed. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1859 = (1970) 3 SCR 809 7 
AIR 1967 Bom 136 = 68 Bom LR 167 4 


In Spl. C. A. No. 344 of 1971: H. G. 
Vaishnav and Bhimrao N. Naik, for Peti- 
tioner; In Spl. C. A. No. 548 of 1971: 
S. J. Deshpande for D. Y. Lovekar, for 
Petitioner; H. G. Vaishnav and Bhimrao 
N. Naik for A. H. Vaishnav, for Opponent 
No, 1. 


HAJARNAVIS, J.:— These two peti- 
tions are directed against an appellate 
order passed by the Commissioner, Au- 
rangabad, who partly allowed the appeal 
filed by the occupant of the suit lands 
viz. the petitioner in Special Civil Appli- 
cation No. 548 of 1971 against the order 
passed by the District Deputy Collector, 
Land Reforms, Bhir. 


2. Survey Nos. 41 and 42 of vil- 
lage Parli were community service inam 
lands. The inams were abolished on 1st 
July 1960 under the Hyderabad Abolition 
of Inams and Cash Grants Act, 1954 (here- 
inafter called as the “Hyderabad Aboli- 
tion of Inams Act’’).. Before the abolition 
of the inam, the Inamdar had granted 
lease for 20 years of Survey Nos. 41 and 
42 to Nagnathappa (Petitioner in Special 
Civil. Application No. 344 of 1971) in 1944 
by a registered Lease Deed. Nagnathappa 
sub-let a plot admeasuring 300’X500’ to 
Srinivas (Petitioner in Special Civil Ap- 
plication No. 548 of 1971) on 14th April 
1949 by a registered Lease Deed for 18 
years. On the same day, he sub-let an- 





*(To set aside order passed by the Com- 
missioner, Aurangabad, D/- 19-11-1970). 
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other plot admeasuring 200’X300’ to one 
Ramgopal for 18 years by a registered 
deed. This Ramgopal, in his turn, sub- 
let this plot to Srinivas on 6th June 1965. 
After the Hyderabad- Abolition of Inams 
Act came into force, a dispute arose be- 
tween Srinivas and Nagnathappa regard- 
ing the grant of occupancy right, The 
District Deputy Collector by his order 
dated 17th April. 1970 held that Nagnath- 
appa was entitled to be declared as an oc- 
cupant under 5.-6 (1) (a) of the Hyderabad 
Abolition of Inams Act in respect of 
Survey Nos. 41 and 42 including the two 
plots leased out by him. 


3. Being aggrieved by this deci- 
sion, Srinivas filed an appeal before the 
Commissioner, Aurangabad, who after 
hearing the parties, held that he was 
deemed to be a tenant of the Inamdar in 
respect of the lease that was granted to 
him by Nagnathappa and as he was in 
actual possession of that land, he was en- 
titled to the grant of occupancy right in 
respect of that plot. So far as the second 
land was concerned, he held that he had 
obtained the lease from Ramgopal on 6th 
June 1965 and as he was not in possession 
of the land as sub-tenant on or before the 
date of amendment of Section 5 of the 


‘Hyderabad Tenancy and ` Agricultural 


Lands Act (hereinafter called as the 
“Hyderabad Tenancy Act”), he could not 
be deemed to be a tenant under the Ist 
proviso to Section 5 of the Hyderabad 
Tenancy Act and, therefore, could not be 
called as a tenant under Section 2 (1) (j) 
of the Hyderabad Abolition of Inams Act. 
He could not be said to be in possession 
of that land as a tenant of the Inamdar 
on the relevant date and was not entitled 
for the grant of occupancy right of the 
land. He, therefore, partly allowed the 
appeal and declared him a tenant of land 
admeasuring 300'X500’ from Survey Nos. 
41 and 42 of village Parli under Sec- 
tion 6 (1) (a) of the Hyderabad Abolition 
of Inams Act, He dismissed his claim 
for grant of of€cupancy right in respect of 
the plot of which he had obtained lease 
from Ramgopal. It is against this order 
that both Nagnathappa and Srinivas filed 
these two petitions, 


4. Mr. Vaishnav, the learned coun- 
sel for Nagnathappa, took us through the 
relevant provisions of the. Hyderabad 
Tenancy Act and also of the Hyderabad 
Abolition of Inams Act. He also took us 
through the orders passed by the authori- 
ties below. He submitted that the’ Com- 
missioner has committed an error in hold- 
ing that Srinivas was a tenant of the 
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Inamdar. 
appa was a tenant of the Inamdar ‘and he 
was in constructive possession of the suit 
land inasmuch as it is he who. had granted 
sub-lease to Srinivas and, therefore, Sri- 
nivas’s possession could be deemed to be 
his possession and that it is not necessary 
for the purposes of Section 6 of the 
Hyderabad Abolition of Inams Act that 
the person claiming occupancy right 
should be in actual possession. Mr. Vai- 
shnav also urged that the Commissioner 
has committed an error in holding that 


Srinivas was a tenant of the Inamdar on’ 


the basis of the provisions in the Hydera- 
bad Tenancy Act. He submitted that 
Hyderabad Tenancy Act was not ap- 
plicable to the facts of this case because 
the suit lands were service inam lands. 
Mr. Vaishnav relied on a decision of the 
Division Bench of this High Court in 
Thakur Niranjansingh v. Bhagatraj Daga- 
doba reported in 68 Bom LR 167 = (AIR 
1967 Bom 136) in support of his conten- 
tion. It is not possible to accept the con- 
tention of Mr. Vaishnav. 


5. We will deal with the last saint 
raised by Mr. Vaishnav that the provi- 
sions of the Hyderabad Tenancy Act are 
not applicable to the facts of this case. 
Section 102-A of the Hyderabad Tenancy 
Act reads: 

“Nothing in the foregoing provisions 
of m Act shall a 


(b) on 

(c) i service inam lands.” 

There cannot be any dispute that the suit 
lands are service inam lands. The provi- 
sions of Hyderabad Tenancy Act will not, 
therefore, be attracted to the facts of the 
present case. In this case Srinivas is 
claiming tenancy. The word “tenant” has 
been defined in clause (j) of sub-sec. (1) 
‘of Section 2 of the Hyderabad Abolition 
of Inams Act which reads: 


“t tenant’ means a tenant as defined 
in the Hyderabad Tenancy and Agricul- 
tural Lands Act, 1950, and includes a 
protected tenant but does not include a 
permanent tenant.” 

So that the provisions defining the word 
“tenant? under the Hyderabad Tenancy 
Act are deemed to have been incorporated 
under this definition of the word ‘tenant’ 
under clause (j) of sub-section (1) of Sec- 
tion 2 of the Hyderabad Abolition of 
Inams Act. The provisions of the sec- 
tions of the Tenancy Act defining “tenant” 
are, therefore, applicable under the 
Hyderabad Inam Act even if the Hydera- 
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He also urged that Nagnath- 


. be a tenant of the land under Section 5 of 
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bad Tenancy Act is not applicable to ser- 
vice inam lands. The Commissioner has 
not committed any error in referring to 
those provisions which defined the word 
‘tenant’ under the Hyderabad Tenancy 
Act. It is only to those provisions that 
the Commissioner has made a reference. 

6. “Tenant” has been defined 
under clause (v) of sub-section (1) of Sec- 
tion 2 of the Hyderabad Tenancy and 
Agricultural Lands Act, 1950 which reads: 

“ “Tenant” means an asami shikmi 
who holds land on lease and includes a 
person who is deemed to be a tenant 


- under the provisions of this Act.” 


Section 5 of the Hyderabad Tenancy Act 
defines who is a deemed tenant. Sec- 
tion 5 of the Hyderabad Tenancy Act 
reads: 


“A person lawfully «cultivating any 


land belonging to another person shall be 


deemed to be a tenant if such land. is not 
cultivated personally by the land-holder 
and if such person is not— 


(a) ... owe ne 
(b) ... ane oa 
(e). 


Provided further that a ‘sub-tenant 
cultivating any land belonging to another 
person on the day on which the Hydera- 
bad Tenancy and Agricultural Lands 
(Second Amendment) Act, 1951, came into 
force shall, notwithstanding the fact that 
the creation of the sub-tenancy might 
have been prohibited by any Jaw for the 
time being in force, be deemed to be law- 
fully cultivating the land as a tenant for 
the purposes of this section.” 

It is not disputed that Nagnathappa was 
an original tenant of the suit lands and 
that he had sub-let plot No. 1 to Srinivas 
in 1949 i.e. before the Hyderabad Tenancy 
Act came into force. He was a sub-tenant 
on the suit land before ‘the amendment 
came into force and that he was lawfully 
cultivating the land. He was deemed to 














the Hyderabad Tenancy Act. That being 
so he was a tenant under clause (v) of 
sub-section (1) of Section 2 of the Hydera- 
bad Tenancy Act and if he was a tenant 
under the Hyderabad Tenancy Act, he 
was also a tenant under clause (j) of sub- 
section (1) of Section 2 of the Hyderabad 
Abolition of Inams Act. The Commis- 
sioner has not committed any error in 
referring to the provisions of the Hydera- 
bad Tenancy Act even if the suit lands 
were service inam lands. He was, there- 
fore, right -in holding that Srinivas was a 
tenant holding from the inamdar for the 
purposes of Section 6 of the Hyderabad 
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Abolition òf Inams: Act. There is no dis- 
pute that Section-6 of the Hyderabad 
Abolition of Inams Act is applicable to 
the facts of this case. Section 6 (1) (a) of 
the Hyderabad Abolition of Inams Act 
reads: - 

(1) In the case of an occupied land 
comprised in an inam other than land to 
which the provisions of Section 5 apply,— 

(a) Where such land is in possession 
of the inamdar, or kabiz-e-kadim or of a 
permanent tenant or tenant holding from 
the inamdar, then such inamdar, kabiz-e- 


kadim, permanent tenant or ‘tenant shall, 
in respect of the land which is in his pos- - 


session, be primarily liable to the State 

Government for the payment of land re- 

- venue and shall, subject to the provisions 
of sub-sections (2), (3), (4) and (5), be en- 
titled to all the rights and be lable to all 
the obligations as an occupant in respect 
of such land under the Land Revenue 
Act, 1317 Fasli and the rules made there- 
under.” 

The -only other point that ‘is urged is 
what should be the nature of the posses- 
sion for the grant of the occupancy right. 

4. Mr. Vaishnav urged that pos- 
session envisaged in clause (a) of sub- 
section (1) of Section 6 of the Hyderabad 
Abolition of Inams Act need not be ac- 
tual possession. It would be enough for 
the purposes of grant of occupancy right 
if it is shown that the Inamdar, Kabiz-e- 
kadim, permanent tenant or tenant was 
in constructive possession of the inam 
lands at the relevant time viz. on Ist July 
1960. He invited our attention to the 
definition of “holding” under the Hydera- 
bad Land Revenue Code. It is not pos- 
sible to accept this contention. If con- 
structive possession.were enough for the 
purposes of the grant of the occupancy 
rights under clause (a) of sub-section (1) 
of Section 6 of the Hyderabad Abolition 
of Inams Act then both the Inamdar and 
his tenant could be held to be in posses- 
sion of the land and would, therefore, be 
entitled for the grant of occupancy rights. 
It is obvious. that occupancy rights could 
not be granted both to the Inamdar and 
the tenant. Therefore, what is required 
under that clause is the actual possession. 
We are also fortified in our view by the 
decision of the Supreme Court in the State 
of Maharashtra v. Laxman Ambaji re- 
ported in AIR 1971 SC 1859, where the 
Supreme Court has observed: 

"The High Court was right in both 
the orders. The crucial date for grant of 
occupancy rights under the 1955 Act is 
lst July, 1960 when the entire 1955 Act 
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including in particular the provisions re- 
garding grant of occupancy rights and 
Clauses (d), (g), (h) and (i) of Section 3 
(2) of the 1955 Act came into effect. The 
Government became entitled to the pos- 
session of the land. The Government be- 
came entitled ‘to grant of occupancy 
rights. The relationship between land- 
lord and tenant ceased on 1st July, 1960. 
If any tenant had surrendered possession 
prior to 1st July, 1960 as happened in 
Civil Appeal No. 2533 of 1965 and the 
Inamdar accepted such surrender and re- 
mained in possession of the land on the 
relevant date ist July, 1960 the Inamdar 
would be entitled to grant of occupancy 
rights. On the other hand, if the tenant 
claimed to be in possession of the land 
as in Civil Appeal No. 2531 of 1966 on the 
relevant date 1st July, 1960 and the 
Inamdar also claimed to be in possession, 
the Government will have to. ascertain 
as to who was lawfully in possession on 
the material date 1st July, 1960.” 

No other point was urged so far this case 
is .concerned. The Commissioner was; 
therefore, right in granting the occupancy 
tight of the land to Srinivas in ‘respect 
of plot No. 1 of which he was a tenant 
and in possession of the land. 


8 So far as the second plot is 
concerned, viz. the plot in respect of 
which Srinivas has obtained lease from 
Ramgopal, he cannot be held to be a 
deemed tenant undér Section 5 of the 
Hyderabad Tenancy Act because he had 
obtained sub-lease from Ramgopal in 1965 
viz. after the amendment to Section 5 of 
the Hederabad Tenancy Act came into 
force which prohibited sub-tenancy. The 
sub-tenancy created by Ramgopal in 
favour of Srinivas was, therefore, illegal . 
and he could not be deemed to be a tenant 
in possession on the relevant date. The 
Commissioner was, therefore, right in re- 
jecting Shrinivas’s: claim in respect of 
sub-lease which he had obtained from 
Ramgopal. The order of the Commissioner 
was, therefore, in. accordance with law 
and we do not see any reason to interfere 
in that order. ‘ à 


9. In the result, both these peti- 
tions are liable to be dismissed and the 
rules are, therefore, discharged with 
costs, i 


Petitions dismissed, 
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Purshottam Waman Gabale and 
others, Appellants v. Shripad Ramchandra 
Pargaonkar and others, Respondents.. 

A. F. O. D. No. 450 of 1968 with First 
Appeal No. 503 of 1968, D/- 27-1-1976.* 


(A) Hindu Succession Act (1956), Sec- 
tion 18 and Sch., Class I, Entry H — Tf 
the nature of relationship is the same in 
every other respect’ — Interpretation — 
Contest between full sister and half bro- 
ther — Former does not exclude latter. 
AIR 1971 Punj and Har 323, Dissent. 


The classification of heirs in Entry II 
is not on the basis of nearness of blood 
relationship. The heirs-in the first two 
categories are much far removed from the 
intestate than the heirs in the last two 
categories, There is no reason why the 
concept of ‘equally related’ in the sense 
that the heirs are removed from the inte- 


State to the same degree should be intro- 


duced in interpreting the words ‘if the 
nature of the relationship is the same’ in 
Section 18. Nothing more than a plain 
meaning can be given to that. expression. 
If that plain meaning is given, then the 
nature of the relationship of a brother 
from the intestate is not the same as that 
of the sister from the intestate. Taking 
the plain meaning, not incorporating the 
foreign concept of ‘equally related’, and 
having regard to the fact that Section 18 
is an exception and a limited exception 
by the application of which a brother of 
helf blood in Entry II will be excluded, 
the meaning that should be given-to the 
expression ‘if the nature of the relation- 
ship is the same in every other respect’ 


is that only if there is a brother of full . 


blood and a brother of half blood, then 
the brother of full-blood will exclude the 
brother of half blood. Similarly,. where 
‘there is a sister of full blood and a sister 
of half blood, the former will exclude the 
latter. - But if there is a brother of half 
blood and a sister of full blood, the former 
will not be excluded by the latter. AIR 
1971 Punj and Har 323, Dissent. 

. (Paras 20, 21) 
Cases Referred: Chronological ` ‘Paras 
AIR 1971 Punj & Har 323 = ILR (1971). 1 


Punj 158 -: 17, 19, 20 
AIR 1933 PC 141 = 60 Ind App 189 15 


“(Against order of D. D. Pol, Jt. Civil J. 
Sr. Divn. at Kolhapur in Spi Civil Suit 
No. 65 of 1988). 
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A. F. O. D. No. 450 of 1968:— J. R. 
Lalit, for Appellants; K. J. Abhyankar 
(for: Nos. 1-1 and 1-2), R. V. Jahagirdar 
and S. N. Deshpande (for No. 2), P. L. 


Naik for S. G. Mandrekar (for No. 10), 
‘for Respondents; F. A. No. 503 of 1968 :— 


R. V. Jahagirdar and S. N. Deshpande, 
for Appellant; K. J. Abhyankar, for Res- 
pondents Nos. 1 (a) and 1 (b). 

SAPRE, J. :— These two appeals, one 
by defendants Nos. I to 4 and the other 


-by defendant No. 5, arise out of a suit 


brought by the original plaintiff Bhima- 
bai (who died during the pendency of 
these appeals and whose two sons have 
been brought on record as her heirs) to 
recover possession of two house proper- 
ties situate in the city of Kolhapur. One 
of these bears City Survey No. 18/1-2 and 
the other bears City Survey Nos. 131/1 
to 3. In City Survey No. 18/1-2 Bhima- 
bai claimed one-half share. In regard to 
City Survey No. 131/1 to 3, she claimed 
possession of the entire house. City 
Survey No. 18/1-2 is the preperty involved 
in First Appeal No. 450 of 1968 where the 
appellants are defendants Nos. 1 to 4. 
City Survey No. 131/1 to 3 is involved in 
First Appeal No. 503 of 1968 where the 
appellant is defendant No. 5. City Survey 
No. 18/1-2 is in possession ef defendants 
Nos. 1 to 4. City Survey No. 131/1 to 3 
ig not in actual physical possession of de- 
fendant No. 5.. A portion of it is in pos- 
session of defendants Nos. 6 to $, who are 
brothers, as tenants. Another portion of 
the house is in possession of defendants 
Nos. 10 to 12, who are also brothers, as 
tenants. The third portion comprising a 
room near the entrance door is in posses- 
sion of defendant No. 13. Defendant No. 5 
claims to be in possession of’ these three 
portions of City Survey Nos. 131/1 to 3 
symbolically as the owner through his 
tenants or. sub-tenants. One more relief 
was claimed by Bhimabai .in the suit, 
namely, rent in respect of a land situate 
at ‘Bachani Defendant No. 14 was con- 
cerned with this relef. Bhimabai,. how- 
ever, gave up that claim so far as the 
present suit was concerned and nothing, 
therefore, need be said so far as defen- 
dant No. 14-{9 concerned. | 


- 2. In order to understand the re- 
labank between Bhimabai and defen- 
dants Nos. 1 to 5, the following genealogy 
is releyant :— 

(See Genealogy Table on Next Page) 
Vishnu was the common ancestor. He had 
two wives, Sita and Rama. From Sita he 
had three sons and two daughters: Rango- 
pant, Waman and Sbankar'as sons and 
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Sita = Vishnu = Rama 
mi i $ 5 

i 
Honk (died Wamdn'(died Bhimabai PIE. Sbankar {died Ganga {died long 
in 1949), in 1947). in 1920). ago.) 
. =Widow Parvati 

| | (died on 16.8.58) 

Vasant (Dead,) Rajaram (Deft. ; 
: No, 5) g 
{ bi tee E O O 

l i l I Ko. 

Sambha Dead). Purshortam Madhav Murlidhar Shashikant 
: deft. No. 1) (Deft No.2) - (Deft. No. 3) (Deft. No 4). 
: | ; 
Vasudeo died in Pandurang Savitri Kamala 
1944). (dead). (dead), 
arl 
| | or ee: 
Gajanan Madhukar Prabhakar 


Bhimabai and Ganga as daughters. Ganga 
died long ago. Thereafter, Shankar died 
in 1920. Waman died in 1947. Rangopant 
died in 1949. Defendants Nos, 1 to 4 are 
the sons of Waman.. Defendant No. 5 
` Rajaram is the son of Rangopant. - Parvati 
was the wife of Shankar and she died on 
16th August 1958. The plaintiff is the 
sister of Shankar. Amongst the children 
of Vishnu from Rama, Savitri and Kamala 
died long ago. Vasudeo died in 1944. 
Pandurang was alive when Parvati died 
on 16th August 1958 and he was also alive 
till the filing of the suit. 


3. During the lifetime of Vishnu, 
the family was joint and owned extensive 
moveable and immovable properties. In 
1903, after the death of Vishnu, the five 
sons, Rangopant, Waman, Shankar, Vasu- 
deo and Pandurang, effected a partition of 
the joint family properties. Shankar was 
a minor at that time and he was repre- 
sented in the partition by his elder bro- 
ther Waman. It appears that some dis- 
putes had‘ arisen among the brothers and, 
therefore, one Antaji Narayan Moghe was 
appointed an arbitrator to partition the 
properties. He brought about the parti- 
tion and gave separate awards, one each 
in favour of each of the five brothers. The 


awards were filed in Court and decrees. 


were passed under which each of the five 
brothers got the property of his Share in 
the partition. 

4. The case of the plaintiff Bhima- 
-, bai was as under:— City Survey Nos. 
131/1 to 3, which at that time bore No. 442, 
was allotted to the share of Shankar in 
the partition. Shankar had thus become 
the owner of this house property. City 
Survey No. 18/1-2 represented two por- 
tions oùt.of ‘a house which at that time 


bore No. 142. House No: 142 was divided - 


into five equal portions, each measuring 


76 feet north-south and 7-1/2 feet east- 
west. One each of these portions was 
given to each of the five brothers. - Vasu- 
deo and Pandurang subsequently sold 
their portions of House No. 142. The 
portion which fel] to the share of Rango- 
pant in House No. 142 subsequently came 
to be recorded as City Survey No. 19 and 
this portion was demarcated from the re- 
maining portions of Waman and Shankar 
by constructing a partition wall. Although 
Shankar and Waman were given specific 
portions measuring 76X17}, the portion of 
Shankar being on the Western side ‘and 
that of Waman being on the eastern side, 
these two portions were not actually 
demarcated by constructing a partition 
wall. The two portions together, there- 
fore, came to be numbered as City Survey 
No. 18/1-2. Shankar remained in posses- 
sion of his portion along with Waman, who. 
was the owner of the eastern half por- - 
tion. This was till his death in 1920. 

After the death of Shankar, Parvati suc- 

ceeded to the property of Shankar and 

was in possession of both the suit proper- 

ties.. She was in actual possession of her 

portion of City Survey No. 18/1-2. In 

respect of City Survey No. 131/1 to 3, she 

was in symbolical possession through her 

tenants defendants Nos. 6 to 12. She was 

thus in possession till: 17th June -1956, 
when ‘the Hindu Succession Act,’ 1956 

came into force. By virtue of Section 14 

of the said Act, she became the full owner 

of the suit properties of which she was 

a limited owner before 17th June 1956. 

On her death on 16th August 1958, the 

plaintiff Bhimabai succeeded to the suit 

properties as the sole heir of Parvati, she 

being the sister of Shankar, the husband 

of Parvati. As defendants Nos. 1 to 5 

were denying her ee she. had brought. 
the present suit. 
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5. ‘Defendants Nos. I to 4 admitted 
that in the partition of the year 1903, the 
old house No. 142 was divided into five 
‘equal shares, each measuring 76 feet 
north-south and 7-1/2 feet east-west, and 
the present City Survey No. 18/1-2 re- 
presents the two portions of the old house 
No. 142 that had come to the share of 
Waman and Shankar, the -portion of 
Waman being on the eastern side and that 
of Shankar being on the western side: 
They have thus admitted the -title of 
Shankar to half the western portion of 
City Survey No. 18/1-2 to start with. 
Their only defence is that Shankar or, at 
any rate, Parvati on the death of Shankar 
never stayed in any portion of City Survey 
No. 18/1-2 and Waman was occupying the 
whole City Survey No. 18/1-2 in- his own 
right as owner and adversely first to 
Shankar and then to Parvati. Waman 
had thus acquired title to the western half 
portion of Shankar in City Survey 
No. 18/1-2 and the title of Shankar and 
Parvati to that portion had been extin- 
guished, The plaintiff Bhimabai conse- 
quently was not entitled to claim posses- 
sion of the half portion in City Survey 
No. 18/1-2 and her suit to that extent was 
liable to be dismissed. 


6. The case of defendant No. 5 is 
as follows :— He does not dispute that in 
the partition of 1903, the old House 
No. 442, that is, City Survey Nos. 131/1 
to 3, was shown in the award decree of 
Shankar as having fallen to his share. His 
case is that the old House No. 442 never 
belonged to the joint Hindu family and it 
was the self-acguired property of Rango- 
pant who -had purchased it under a 
Bechand Patra dated 7th February 1903, 
that is, before the partition in August 
1903, from one Govind Balkrishna Kalam- 
dane. Defendant No..5 does not explain 
why if house No. 442 was the separate 
property of his father Rangopant, it was 
allotted to the share of Shankar in the 
partition. It appears to be his case that 
it-was so shown in the award- decree of 
Shankar nominally, -though defendant 
No. 5- -does not state this in so many words 
in his written statement. ‘Nor does he 
state the reasons for. showing -the house 
in the award decree of Shankar nominal- 


ly. According to him, Shankar had taken’ 
two portions from City Survey Nos. 131/1. 


to.3 on rent through his guardian Waman 
from: Rangopant and. these are the two 
portions in the possession of defendants 
Nos. 6 to 9-and 10 to 12 respectively: The 


case of. defendant No. 5-is thus ` that 


Rangopant was the owner of City Survey 
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No. 131/1 to 3 and Shankar and, after his 
death, Parvati was the tenant of two 
portions of this house. Parvati had subse- 
quently sublet the two portions to defen- 
dants Nos. 6 to 9 and defendants Nos. 10 
to 12 respectively and thus defendant 
No. 5 is in possession of these two por- 
tions of the house symbolically. through 
his tenant which Parvati was. The alter- 
native case of defendant No. 5, in so far 
as the third portion, namely, the one room 
near the entrance door, is concerned, is 
that even if Shankar was the owner of 
City Survey Nos. 131/1 to 3, Shankar or 
Parvati was never in possession of this 
room. It was always in the possession of 
Rangopant and he had leased out that 
Toom to tenants. After his death, Vasant, 
the elder brother of defendant No. 5, had 
leased out this room to tenants and de- 
fendant No. I3 was.now the tenant of 
defendant No. 5. In regard to this room, 
thus, the title of Parvati had been extin- 
guished by the adverse possession of 
Rangopant and his ‘sons. The plaintiff 
Bhimabai.was, therefore, not entitled to 
Possession of City Survey Nos. 131/1 to 3 
or, at any rate, the one room near the 
entrance door. 


7. On an appreciation of the oral 
and documentary evidence adduced by 
the parties, the learned trial Judge re- 
corded the following findings :— Waman 
was never in adverse possession of the 


_ portion of Shankar and Parvati in City 


Survey No. 18/1-2. After the death of 
Waman also, defendants Nos. 1 to 4 were 
never in adverse possession of the said 
portion till the death of Parvati on 16th 
August 1958. The title of Parvati to the 
half western portion of City Survey 
No. 18/1-2 was thus not extinguished. 
(The plaintiff had claimed half share in 
the house by partition and separate pos- 
session. The learned trial Judge has pass- 
ed a decree for possession of the specific 
western portion of City Survey No, 18/1-2. 
That was also proper because a parti- 
tion had already been effected amongst . 
the five brothers and two specific portions 
of the old house No. 142, which now com- 
prise City Survey No. 18/1-2, had fallen 
to the share of Waman and Shankar, 


-though the two portions had not been ac- 


tually demarcated on the spot by build- 
ing a partition wall.) City Survey Nos. 
131/1 to 3 had fallen to the share of 
Shankar in the partition of the year 1903. 
It may be that the house was previously 
purchased. by Rangopant. in his. name, but 
that could be for the reason that he was 
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the eldest male member of the family 
after the death of the father Vishnu. At 
any rate, he had thrown the house in the 
hotch-potch and’on the basis that it forms 
an item of the joint family property, it 
was allotted to the share of Shankar. 
There was no averment that it was nomi- 
nally included in the award decree of 
Shankar, nor any case was pleaded why 
this was done so. Shankar having thus 
become the owner of City Survey Nos. 
131/1 to 3 under the award decree, he 
could not be divested of thet title merely 
by Waman -executing rent notes in favour 
of Rangopant in respect of two portions of 
the house, assuming that Waman had 
done so and was competent to do so. 
Shankar and, after his death, Parvati were 
thus the owners of City Survey No. 
131/1-2-3. -They were in symboli¢al pos- 
session of the two portions now in posses- 
sion of defendants Nos. 6 to 9 and Defen- 
dants Nos. 10 to 12 respectively through 
their tenants. In regard to the room near 
the entrance door, it may be that Rango- 
pant had leased out that room to some 
persons, but that was only upto the year 
1935 and thereafter the room had fallen 
down and was reconstructed in the year 
1961. It could not, therefore, be said that 
Parvati had lost title to this room by the 
adverse possession of Rangopant and his 
sons. Parvati being thus the owner of 
‘both the house properties in suit and the 
plaintiff being the’ sole heir of Parvati 
was entitled to succeed to the suit proper- 
ties. The learned trial Judge accordingly 
passed a decree for possession of City 
Survey Nos. 131/1 to 3 in favour of the 
plaintiff as also for possession of the half 
western portion of City Survey No. 18/1-2. 
In regard to the former, however, the 
plaintiff was to get only symbolical pos- 
session so'far as the two portions in the 
possession ‘of defendants Nos. 6 to 12 as 
tenants. were concerned, because they 
were the tenants of Parvati-and were en- 
titled to stay. in those portions. In re- 
gard to the one room in City Survey 
Nos. 131/1 to 3 near the entrance ‘door, 
defendant No. 13 having been let into the 
room not by Parvati but by the sons of 
Rangopant, including defendant No. 5, who 
had no title to the foom, and the posses- 
sion of defendant No. 13 of the room be- 
ing thus unauthorised, the plaintiff was 
held to be ‘entitled to the actual posses- 
sion of. that room. sli : 


> § Mr. Jahagirdar for the appel- 
lant-defendant No. 5 in First Appeal 
No. 503 of 1968 has raised the following 
points in his appeal:— The plaintiff 
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Bhimabai had claimed ‘the suit properties 
as a reversioner of Shankar, the husband 
of Parvati. This she could not do. When 
Shankar died in 1920, Parvati succeeded 
to the suit properties as a widow and held 
the properties as a limited owner, but that 
was the position till 17th June 1956. On 
that date, on the Hindu Succession Act, 
1956 coming into force, Parwati became 
the absolute owner ‘of the sult properties. 
The plaintiff had, therefore, to claim the 
suit properties as an heir of Parwati and 
not as a reversionary heir of Shankar. 
Secondly, the plaintiff is not the sole heir 
of Parvati. Admittedly, Pandurang, the 
step-brother of 'Shankar, was alive when 
Parvati died on 16th August 1958 and he 
was also alive when the suit was filed. 
Pandurang was, therefore, entitled to suc- 
ceed to the suit properties along with 
Bhimabai, The.suit by Bhimabai alone was, 
therefore, not competent. Thirdly, City 
Survey Nos. 131/1 to 3 was the self-acquir- 
ed- property of Rangopant. Shankar or 
Parvati was not the owner of this property. 
After the death of Rangopant and Vasant, 
defendant No. 5 hag become the ‘owner of 
this property. The plaintiff cannot,’ there- 
fore, claim the property. Fourthly, in 
the alternative, Rangopant and now de- 
fendant No. 5 had become owner of the 
one room near the entrance door by ad- 
verse possession and the plaintiff was not 
entitled to get possession of this room on 
the basis of her title. 


9. Mr. Lalit for the appellants-de- 
fendants Nos. 1 to 4.in First Appeal 
No. 450 of 1968 has adopted the second 
submission of Mr. Jahagirdar, namely, that 
Bhimabai was not the sole heir of Parvati 
and Pandurang was equally entitled to 
the. suit properties as an heir of Parvati 
along’ with Bhimabai.: The additional 
submission of Mr. Lalit is that .Waman 
had acquired title to the portion of Shan- 
kar in City Survey No. 18/1-2 by adverse 
possession and after the death of Waman, 
defendants Nos. 1 to 4 are in possession 
of that portion as owners. The -plaintiff 
is, therefore, not entitled to claim posses- 
sion of. the portion of Shanker in City 
Survey No. 18/1-2 which was allotted to — 
him in the partition of 1903. 

10.: The: first submission of Mr. 
Jahagirdar is that the plaintiff Bhimabai 
could not claim the suit properties as a 
reversioner of Shankar on the death of 
Parvati, as Parvati had become the eab- 
solute owner of the suit properties from 
17th June 1956 in view-.of Section 14 of 
the Hindu Succession Act, 1956, and she 
had to claim the suit properties only as 
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an heir of Parvati. Mr. Abhyankar on 
behalf of the sons of Bhimabai does not 
dispute the legal position. But, as right- 
ly pointed out by Mr. Abhyankar,: the 
plaintiff has not claimed the suit proper- 
ties as the reversioner of Shankar. on the 
death of Parvati. The necessaty allega- 
tions in the plaint are in paragraphs 2 
and 3. Although the allegations in these 
paragraphs are not quite categorical, the 
over-all effect of those allegations is that 
Parvati was the owner of the suit proper- 
ties when she died in 1958 and on her 
death the plaintiff Bhimabai had become 
the owner of the suit properties as the 
heir of Parvati. It was to explain how 
Bhimabai was the heir of Parvati that it 
was stated that she was the’‘sister of the 
husband of Parvati. If the plaintiff were 
to claim as reversioner of Shankar on the 
death of Parvati, the allegations in the 
plaint would have been different. . For 
example, in that case it would have been 
stated that Parvati was in possession as a 
limited owner and the suit properties 
were held by her as a widow’s estate at 
the time of her death and on her death, 
the plaintiff was entitled to succeed as an 
heir of Shankar. Under Section 15 of the 
Hindu Succession Act, 1956, the property 
of a female Hindu who dies intestate 
devolves ‘firstly upon her sons and daugh- 
ters and the husband and secondly upon 
the heirs of the husband. In the present 
case, Shankar and Parvati had no issue 
and Shankar had pre-deceased Parvati. 
The heirs of Parvati could,’ therefore, be 
only the heirs of her husband and in this 
view of the matter, the reference in the 
plaint that the plaintiff is the sister of 
Shankar, the husband of Parvati, does not 
mean that she was claiming the suit pro- 
perties as a revisioner of Shankar on the 
death of his widow Parvati. The suit has 
thus ‘been. brought by the plaintiff as an 
heir of Parvati and it is maintainable. 


11. Turning to the second submis- 
sion of Mr. Jahagirdar, which was also 
the submission of Mr. Lalit, neither defen- 
dants Nos. 1 to 4 nor defendant No. 5 had 
taken a plea that Bhimabai alone was not 
the heir of Parvati and.Pandurang was 
also an heir of Parvati along with Bhima- 
bai. But. this is a pure question of law 
arising on .facts about which there is no 
dispute. Those facts are that at the time 
of the death of Parvati on 16th August 
1958, Pandurang was alive and he was also 
living when the present suit was filed. 
Pandurang was related to Shankar. He 
was a step-brother or brother of Shankar 
by half blood, whereas Bhimabai was the 
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sister of Shankar by full blood. There is 
no dispute ‘that there was no other heir of 
Parvati besides Bhimabai, and Pandurang 
when she died on 16th August 1958. Sec- 
tion 15.(1) of the Hindu Succéssion Act, 
1956, (hereinafter referred to as “the Act”), 
gives-the rules of succession in the case 
of a female Hindu dying intestate. For 
our purposes, only clatises (a) and (b) of 
sub-section (1) are relevant and they are 
as under :— 


“15. (1) The property of a female 
Hindu dying intestate shall devolve ac- 
cording to the rules set out in S. 16,— 

. (a) firstly, upon the sons and daugh- 
ters (including the children of any pre- 
deceased son.or daughter) and the hus- 
band; 

(b) secondly, upon the heirs of the 
husband.” 

12. - As we have stated, Shankar 
and Parvati did. not get any issue and 
Shankar pre-deceased Parvati. There 


“were, therefore, no heirs as specified in 


clause (a). The persons then entitled to 
succeed under clause (b) were the heirs 
of Shankar. Section 8 of the Act lays 
down succession to a male Hindu dying . 
intestate. Here again, we are concerned 
only with clauses (a) and (b) and they are 
as under :— 

“8. The property of a male Hindu 
dying intestate shall devolve according to 
the provisions of this Chapter :— 

(a) firstly, upon the heirs, being the 
relatives specified in class I of the Sche- 
dule; 

` (b) secondly, if there is no heir of 
class I, then upon the heirs, being the re- 


latives specified in class II of the Sche- 
dule.” 


_There is no dispute that there are no 


heirs specified in class I of the Schedule 
and the heirs will have to be found under 
clause (b). Class II of the Schedule con- 
tains ‘several entries, but we are not con- 
cerned with entries beyond Entry II. The 
first two entries in class II are :— 

“I. Father. i 


II. (1) Son’s daughter’s son, (2) son’s 
daughter’s aeuaiter, (3) brother, (4) 
sister.” 

There is no dispute that the heir in the 
first entry is not there and the heirs are 
as mentioned in Entry IL In this entry, 
a brother and a sister have been men- 
tioned as heirs. Under Section 9 of the 
Act, so far as it is relevant for our pur- 
poses, the heirs in the- first entry in 
class II are.to be preferred to those in the 
second entry; those in the second entry 
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are to be preferred to those in the third 
entry and so on in succession. Under Sec- 
tion 16 also, the order of succession 
amongst the heirs referred to in Section 15 
is controlled by three Rules, Rule 1 of 
which says :— 

“Rule I. Among the heirs specified in 
sub-section (1) of Section 15 those in one 
entry shall be preferred to those in any 
succeeding entry and those included in 
the same entry shall take simultaneously.” 

13. The over-all effect of these 
provisions in the Act, so far as it is rele- 
vant for our purposes, is that the heirs in 
Entry II, namely, the brother and sister, 
take simultaneously. Now, Bhimabai was 
the sister of full blood of Shankar. Pandu- 
rang, on the other hand, was a brother 
of half blood of Shankar. Section 18 of 
the Act provides :— 

“18, Heirs related to an intestate by 

full blood shall be preferred to heirs re- 
lated by half blood, if the nature of the 
relationship is the same in every other 
respect.” 
It is plain that a full brother is preferred 
to a half brother and a full sister is pre- 
ferred to a half sister. The question that 
presents some difficulty, however, is whe- 
ther the nature of the relationship with 
the intestate of his brother and sister 
enumerated in- Entry II of Class II of the 
Schedule can be said to be the same in 
every respect, so that a full brother would 
be preferred to a half sister or a full 
sister would be preferred to a half bro- 
ther. In other words, the question is 
whether Bhimabai as the sister of full 
blood of Shankar excludes Pandurang 
who is the brother of Shankar by half 
blood. This depends upon the interpreta- 
tion of the words ‘if the nature of the 
relationship is the same in every other 
respect’ in Section 18. 

14. The contention of Mr. Abhyan- 
kar for the sons of Bhimabai is that all 
that the expression means is that the heirs 
should be equally related and the test is 
that there should be the same degree in 
ascent and descent in the case of the heirs 
mentioned in the entry which represents 
a group of heirs.. In other words, accord- 
ing to him, the brother and sister are both 
related to the father of the intestate as 
his children and the degree of descent is 
the same. The nature of the relationship 
being thus the same in the case of brother 
and sister, the heir related to the inte- 
state by full blood has to be preferred to 
the heir related to him by half blood. 
Bhimabai had, therefore, to be preferred 
to Pandurang as the heir of Shankar. 
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15. . According to Mr. Abhyankar, 
this interpretation of Section 18 would be 
in keeping with the. general principles. of 
the Hindu Law. For this, he has rẹlied 
upon the decision of the Privy Council in 
Garudas v. Laldas, .60 Ind App 189 = (AIR 
1933 PC 141). Under the text of Mitak- 
shara ‘to the nearest sapinda the inherit- 
ance next belongs’, a principle has been 
stated that ‘among brothers such as are 
of the whole blood take the inheritance 
in the first instance’. Before the decision 
in Garudas v. Laldas, there was a con- 
flict of views between the Bombay High 
Court on the one hand and Allahabad, 
Calcutta and Madras High Courts on the 
other as to whether the above principle is 
confined to the case of brothers of the 
propositus or whether it states a principle 
applicable to all sapindas in the same de- 
gree of consanguinity. In Garudas v. 
Laldas one Lakshmidas was the common 
ancestor. He had two wives, Dularkuar 
and Phulkuar. From Dularkuar, he had 
two sons Laldas and Bajrangdas. Laldas 
was the plaintiff and one of the respon- 
dents to the appeal before the Privy 
Council, From Phulkuar, Lakhmidas had 
two sons Ramkrishnadas and Garudas. 
Garudas was the defendant and the ap- 
pellant to the appeal before the Privy 
Council. The wife of Ramkrishnadas was 
Rajkuar and their son was Bhagwatdas. 
Bhagwatdas died without an issue and the 
question was who was entitled to suc- 
ceed to the property of Bhagwatdas. The 
rival claimants were Garudas, the father’s 
brother of the whole blood, and Laldas— 
and Bajrangdas, the’ father’s brothers of 


‘half blood. On the death of Bhagwatdas, | 


Garudas obtained possession of the pro- 
perties. Laldas, therefore, sued him. in 
the District Court claiming one-third 
share, Bajrangdas did not join as a plain- 
tiff and was, therefore, made a co-defen- 
dant. The District. Court dismissed the 
suit holding that Garudas alone was en- 
titled to succeed because as between 
sapindas in the same degree of descent 
from the common’ ancestor, those of the 
half blood were excluded by those of the 
whole blood. Laldas appealed to the 
Court of the Judicial Commissioner. That 
Court held that as between uncles no pre- 
ferential right was attached to the whole 
blood, and that Laldas was entitled to a 
one-third share in the properties. Garu- 
das then appealed to the Privy: Council. 
The Privy Council reversed the decree of | 
the Court of Judicial Commissioner and 
restored that of the District Court hold- 


ing that the rule of preference of the 
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whole blood to’ the half blood is a rule of 
general application among’ sapindas and 
js not confined to the case of brothers of 
the propositus. The Bombay view to the 
contrary was thus overruled. 


16. The above decision, however, 
ig of little assistance when we are required 
to interpret the language used in a certain 
section of a statute which has come into 
force subsequently and when the law of 
inheritance has undergone a change of a 
far reaching effect. We will have rather 
to interpret the words ‘if the nature of 
the .relationship is the same in every 
other respect’ in Séction 18 of the Act 
having regard to the material provisions 
in the Act itself. 


i 17. Mr. Abhyankar next relies 
upon a decision of the Punjab and Har- 


yana High Court in Sarwan Singh v.. 


Dhan Kaur, AIR 1971 Punj and Har 323, 
where a similar question, as in the pre- 
sent case, had arisen and it was held that 
the sisters of the full blood have to be 
preferred to the brothers of half blood of 
the intestate. Mr. Abhyankar supports 
the reasoning of the learned Judges of the 
Division Bench in that case and invites a 
finding from us that in the present case 


also, Bhimabai as the sister of the. full: 


blood of Shankar excludes Pandurang who 
was the brother of the half blood of 
Shankar. In that case, one Lahna had 


two wives. The first wife was Partapo: 


who had two sons Kishan Singh and 
Serwan Singh. The second wife of Lahna 
was Mehtabo who had a son Babu Singh 
and two daughters Dhan Kaur and Ind 
Kaur. Babu Singh died without leaving 
a widow or any issue and the question 
was who was the heir of Babu Singh en- 
titled to his estate. Dhan Kaur and Ind 
Kaur as the sisters of the full blood of 
Babu Singh claimed to be alone the heirs 
of Babu Singh. Kishan Singh and Sarwan 
Singh, on the other hand, claimed that 
they too along with Dhan Kaur and Ind 
Kaur were entitled to succeed to. the 
estate of Babu Singh as they were the bro- 
thers of Babu Singh, though of half blood. 
The learned Judges held in that case that 
Dhan Kaur and Ind Kaur as the sisters 
of the full blood were alone entitled to 
succeed to the estate of Babu Singh and 
Kishan Singh and Sarwan Singh being the 
brothers of the half blood of Babu Singh 
were totally excluded. The reasons given 
by the learned Judges for holding that 
the sisters of full blood excluded the bro- 
thers of half blood were:— (1) Section 18 
ig'a substantial reproduction of the rule 
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of Hindu Law whereby relations of the 


full blood are preferred to those of the 


half blood. (2) Section 18 lays down a 
rule of general applicability to heirs, male 
and female alike. (3) In interpreting the 
words ‘if the nature of the relationship is 
the same in every other respect’, the 
nature of the relationship of the heirs 
with the intestate is to be taken into con- 
sideration. For the purpose of. prefer- 
ence, the Act-makes no distinction be- 
tween a son and a daughter and the 
nature of the relationship of both with the 
father or the mother is that of a child. 
Thus, the nature of the relationship of 
brothers and sisters, being the children 
of the father of the intestate, is the same. 
The nature of relationship is to be reckon- 
ed in terms of the degree of ascent or 
descent or both. The section speaks of 
the nature of the relationship being the 
same and not the relationship being the 
same. (4) The words ‘in every other res- 
pect’ mean that the rule will not be ap- 
plicable if an heir ig preferred under any 
other provision of the Act. . 


18. We have to examine whether 
these can be valid reasons for reaching 
the conclusion on the interpretation of 
Section 18 of the Act that sisters of the 


full blood exclude the brothers of the half 


blood. It is the third reason which, in 
our view, needs a fuller consideration 
and it is here where the matter presents 
difficulty. In regard to the first reason 
that Section 18 is a substantial reproduc- 
tion of the rule of Hindu Law whereby 
relations of the full blood are preferred 
to those of the half blood, that rule would | 
have also been implicit in Section 18 had 
the section ended with the word ‘half- 
blood’, that is, if the section were merely 
to state ‘heirs related to an intestate by 
full blood shall be preferred to heirs re- 
lated by half blood’. In that case, all the 
heirs in an entry who were related to an 
intestate by half blood would be exclud- 
ed and there would be no difficulty in 
finding out who can be the heirs. In re- 
gard to the second reason given by the 
learned Judges that Section 18 lays down. 
a rule of general applicability to heirs, 
male and, female alike, that is a reason 
which is neither here nor there and does 
not take us any further for the purposes 
of interpreting Section 18. In regard to 
the fourth reason, the learned Judges 
have said that the rule will not be ap- 
plicable if an heir is preferred under any 
other provision of the Act. But they have 
not clarified what they a mean 
thereby. . 


a 
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18. The only reason that we will 
have to consider seriously is thus-the third 
reason given by the learned Judges. As 
in the present ‘case, the contest in Sarwan 
Singh v. Dhan Kaur, AIR 1971 Puni 323 
was between. a brother and sister in 
Entry II of the heirs: of Class II of the 
Schedule. As we have shown, there are 
four kinds of heirs in Entry II, viz., (1) 
son’s daughter’s son, (2) son’s daughter’s 
daughter, (3) brother and (4) sister. 
Under Rule 1 of Section 16, all these four 
categories of heirs included: in one entry 

. take simultaneously. The entry itself 
does not speak of a particular heir being 
of full blood or half blood. Under the 
entry, there is no disqualification for an 
heir of half blood to be excluded. As 
will be clear from the explanation below 
the entries specified in Class II of the 
Schedule, references to a brother or sister 
do not include references to a brother or 
sister by uterine blood. This makeg it 
abundantly clear that in the entry itself 
no disqualification has been attached ‘to 
an heir of half blood for being excluded. 
The exclusion of an heir of half blood 
comes in where Section 18 applies. Sec- 
tion 18 is thus an exception to the rule 
of succession which, in the present case, 
we get ‘by reading Section 15 (1) (b), 
Rule I of Section 16 and the second entry 
in Class II of the Schedule’ together. Sec- 
tion 18 is not only an‘exception. It is a 
‘limited exception’, if we may use that 
expression, in the sense that merely be- 
cause a brother, for example, is of half 
blood, it would not exclude him from 
inheritance. For example, suppose there 
are a son’s daughter’s son and a brother 
of half blood as the only heirs. Section 18 
cannot, therefore, be resorted to for ex- 
cluding the brother of the half blood, be- 
cause the nature of the relationship of a 
brother and son’s daughter’s son is not 
the same even if we hold that the con- 
cept of ‘equally related’ is implicit in. the 
expression ‘if the nature of the relation- 
ship is the same’ in Section 18. A son’s 
daughter’s son is much farther away from 
the intestate than the brother, taking the 
ascent and descent of their relationship 
from the intestate. When Section 18 thus 
is a limited exception, in our view; it must 
be strictly construed and the construction 
should be with a view to include, rather 
than to exclude, an heir of half blood 
from inheritance, - 


20. - In construing the words ‘If the 
nature of the relationship is the same’, the 
test, in our opinion, cannot be the broad 
test of the heirs being equally related, 
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that is, the test of there being the same 
degree in ascent or descent from the inte~ 
state. The classification of heirs ‘in 
Entry II is not on the basis of nearness 
of blood relationship.. For example, the 
heirs in the first two categories are much 
farther. away than the heirs in the last 
two categories.: In other words, the heirs 


‘in the first two categories are much far 


removed from the intestate than the heirs 
in the last two categories There is no 
reason why the concept of ‘equally re- 
lated’ in the sense that the heirs are re- 
moved from the intestate to the same de- 
gree should be introduced in interpreting 
the words ‘if the nature of the relatione 
ship is the same’: We do not find any 
material difference in the expression ‘the 
nature of relation being the same’ and 
‘the relationship. being the same’ which - 
the learned Judges in Sarwan Singh v. 

Dhan Kaur, AIR 1971 Punj 323 have 
pointed out. To us it appears to be a 
ease of distinction without a difference. 

It appears to us that-nothing more than a 
plain meaning should be given to the ex- 
pression ‘if the nature of the relationship 
is the same’ in Section 18. If that plain 
meaning is given, then the nature of the 
relationship of'a brother from the inte- 
state is not the same as that of the sister}: 
from the. intestate. The nature of the 
relationship of these two heirs can be the 
same if the concept of ‘equally related’, 

that is, being the same-degree away in 
ascent or descent from the intestate, is in~ 
corporated in Section 18.- But there is no 
reason why such a’ concapt should be in- 
corporated which can only be foreign to 
Section - 18. 


21. We eot also lose sight of 
the words ‘in every respect’ and ‘other’, 
The word ‘other’ appears to us to mean 
other than fulliblood or half blood. The 
question is- whether a brother and sister 
are such heirs where the nature of the 
relationship could be said to be the same 
in every respect: Taking the plain 
meaning, not incorporating the foreign 
cancept of ‘equally related’, and having 
regard to-the fact that Section 18 is an 
exception and a limited exception by the 
application of which a brother of half 
blood in Entry: [O will be excluded, thef 
meaning that should be given to the ex- 
pression ‘if the nature of the relationship 
is the same in every other respect’ is that 
only if there is a brother of full blood 
and a brother of half blood, then the bro- 
ther of full blood will exclude the bro- 
ther of half blood. Similarly, where there 
is a sister of full blood and a sister of 
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half blood, the former will exclude the 
latter. But if there is a'brother of half 
blood and a sister of full blood, the 
former will not'be excluded ‘by ‘the latter. 
It will thus be-only the presence of a re- 
lation of an heir of half blood along with 
an heir of full blood in that particular 
category of the heir that the full blood 
heir will exclude the half blood heir. It 
is only by this interpretation that the ex- 


‘ception in Section .18 will be attracted to ` 


the minimum to the clear category of 
persons sought to be excluded and the 
scope of the exception will not be en- 
larged to exclude the category of persons 
who are otherwise not excluded by the 
general provisions of succession and the 
rules of inheritance. 


22. In this view of the mater: we 
hold that Pandurang was also a co-heir 
along with Bhimabai entitled to succeed 
to the suit properties on the death of Par- 
vati on 16th August 1958. Pandurang, 
however, was not made a party to the 
suit. Defendants Nos. 1 to 5, however, 
had not taken a plea in their respective 
written statements that Pandurang was 
a necessary party and that he should be 
impleaded. An opportunity will have, 
therefore, to be given to the plaintiff (now 
her heirs) to implead Pandurang’s heirs 
(Pandurang having died in'the year 1967 
after the suit was instituted). and the 
rights of the plaintiffs heirs and the heirs 
of Pandurang will have to be determined 
in the presence of the heirs of Pandurang. 
But that can be done only after the find- 
ings on other submissions are recorded 
and if Parvati is found to be the owner 
of the suit properties at the time of her 
death, a 


[Rest of the judgment is not material for 
this report]. 
Order accordingly. 
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writs regarding its enforcement — Main- 
tainability — Principles. 

_ The principles applicable to the main- 
tainability of joint petition filed by seve- 
ral petitioners can be summed up as 
follows : 

Firstly the writ proceedings arising 
out of civil causes are original in nature 
entertained by the High Court in its ex- 
traordinary.. jurisdiction conferred upon it 
by the Constitution. 

Secondly, to these proceedings the 
Code of Civil Procedure by itself is. not 
applicable and may be. applied as far as 
possible. The proceedings not being suit 
as contemplated by that Code, the provi- 
sions regarding suits are not attracted and 
the petitions to ‘the High Court should 
mainly be based on the individual claim 
or right asserted by the concerned peti- 
tioner. iW 


- Thirdly, for -the purpose of two. or 
more persons joining together to initiate 
petition, the requirements of Order 1, 
Rule.1, Civil P. C., in-a given case, may 
be applied’ provided: all the conditions of 
that rule were fully satisfied without any 
difficulty in the matter of giving relief 
and adjudicating the cause. 

Lastly above all, “the normal rule‘ is 
that this extraordinary remedy is- for the 
enforcement of the individual grievance of 
the petitioner and that, though there may 
be similar grounds raised for the purpose 
of the petition, each of the petitioners 
would be treated as aggrieved indepen- 
dently- and will have to file separate peti- 
tion. Civil Rev. Appln. No. 108 of 1968, D/- 
12-3-1968 (Bom), Foll (Para 7) 
_ Applying the above tests it was held 
that the ‘petition was not a joint petition 
filed by two persons but two petitions 
combined into one, and the Court had 


. merely directed the deposit of court-fees 


by each petitioner pending the determi- 
nation of. the nature of the petition. 

(Para 8) 
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V. R. Manohar, for Petitioners; M. M. 
Qazi, A. G. P., for Respondent. 


MASODKAR, J.:— The two peti- 
tloners filed the present petition on Sep- 
tember 30, 1975, challenging the Ordin- 
ence No. VII of 1975 as void and ultra 
vires as well as unconstitutional and be- 
yond the Legislative competence and 
the powers of the State Legislature. They 
sought ad -interim writs regarding the 
enforcement of those provisions. Peti- 
tionerg alleged that they are money-len- 
ders by profession and carry on the busi- 
ness of money-lending and are indepen- 
dently registered under the Bombay 
Moneylenders Act. They held indepen- 
dent licences. This joint petition was 
entertained on 1-10-1975 and there being 
several such petitions, a common order 
was made as passed in Special Civil Ap- 
plication No. 1172 of 1975. It may be 
mentioned that both before this Bench as 
well as in Bombay, several petitions chal- 
lenging the provisions of this Ordinance 
and thereafter the Debt Relief Act were 
filed. In several petitions more than one 
tmoney-lenders were joined as petitioners. 
As the matter being urgent, one set of 
court-fee which was affixed to such peti- 
tion was held sufficient and by way of 
concession it was directed that qua each 
additional petitioner, court-fee payable on 
his independent petition should be got de- 
posited in the. office of this Court and 
question of the appropriation would be 
decided afterwards. 


2. It may be mentioned that vali- 
dity of the: provisions of law which were 
in challenge had been eventually decided 
by the Bombay Bench and the matter has 
been taken up by leave before the Su- 
preme Court. 


3. This petition has been placed 
before us today for directing the appro- 
priation of the deposit of court-fee so de- 
posited, 

4. At the hearing Mr. Manohar ap- 
pearing for the petitioners urged that such 
a joint petition was tenable in view of 
the provisions of Order 1, Rule 1, Civil 
Procedure, Code and court-fee paid-in one 
set should, therefore, be treated as valid- 
ly paid and the deposit be directed to be 
refunded. Alternatively he submitted 
that there should be election available to 
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these two-petitioners to pursue the peti- 
tion in the name of one only. He relied 
on the question of tenability of joint peti- 
tion following the decisions of the several 
High Courts, being AIR 1958 Andh Pra 16, 
(A. D. I. Narayana v. State of A. P.); AIR 
1964 All 386, (Abdul Qaum v. Keshav 
Saran); AIR 1956 Cal 291, (Manindra Nath 
v. Baranagore Municipality); AIR 1969 
Punj 104, (Ram Kishan v. State); AIR 1952 
Raj 74, (Nathamal v. Commr., Civil Sup- 
plies); AIR 1957 Madh Pra 109, (Mahabir 
Pd. v- B. S. Gupta) and 1963 Mah LJ 
Note 8, (Jobiruddin v. Factory Manager, 
Model Mills). 


5. As against this, Mr. Qazi ap- 
pearing for the State urged that these are 
in fact two petitions filed by two indivi- 
duals, having separate cause of action and 
claim to relief, there being no Identity of 
interest and that the deposit taken by the 
Court should be appropriated towards the 
court-fees as payable on two petitions. 
The learned counsel counters the submis- 
sions on behalf of the petitioners by rely- 
ing on the decisions, being AIR 1960 All 
366, (Uma Shankar Rai v. Divisional 
Superintendent, Northern Railway); AIR 
1958 Pat 653, (Bishwarajan v. Secretary, 
R. K. Mission) and AIR 1956 .Mad 626, 
(Mohammad Ibrahim v. Deputy Commer- 
cial Tax Officer). 


6. To us it appears that the ques- 
tion is not open as far as the tenability 
and -institution of such applications are 
concerned. The whole matter was consi- 
dered by the Division Bench of this Court 
including some other decisions on which 
reliance is placed, in Civil Revn. Appln. 
No. 108 of 1968 (in Special Civil Appin. 
No. 200 of 1968) decided on March 12, 
1968: Firm Parekh Brothers v. The Ad- 
ministration of the City of Nagpur. The 
facts appearing in the order indicate that 
nine petitioners were questioning the 
issuance of the-notices under the Bye-laws 
framed under the provisions of the City 
In that 
petition it was contended that the provi- 
sions of Section 114 (i) of the said Act 
were unconstitutional and should be de- 
clared as such. Similarly, rules framed 
under the Bye-laws being Rules 43, 44, 45 
and 47 of the Octroi Rules were challeng- 
ed as invalid. After noticing the several 
decisions including- that of the High 
Courts and the Supreme Court as to the 
nature of the jurisdiction exercised by 
the High Court; the Bench observed that 
it was clear that the jurisdiction of the 
High Court in proceedings under Arti- 
cle 226 of the Constitution, though ori- 
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ginal in character, as contrasted with its 
appellate and revisional jurisdiction, is in 
the nature of extraordinary original juris- 
diction and that it is on that view of the 
matter that the contention of the appel- 
lant that a petition ‘under Article 226 is a 
continuation of the proceedings under 
any statute the order passed under which 
was challenged, was required to be re- 
pelled. It was further found that the 
proceedings under Article 226 before the 
Court were civil proceedings. As to ap- 
plicability of the provisions of Section 141 
of the Code of Civil Procedure, it was 
observed that in the opinion of the Bench 
it was not possible to decide the contro- 
versy between the parties only on the ap- 
plicability of Section 141 of the Code of 
Civil Procedure, that Section 141 of the 
Code itself does not make all the provi- 
sions of the Code applicable and it shows 
that the procedure of the Code has to be 
followed as far as it can be made ap- 
plicable. A reported decision of another 
Bench of this Court rendered in Special 
Civil Application No. 109 of 1960 decided 
on 11-8-1960, (The Mahatma Fuley Vegi- 
table and Fruit Market Association v. The 
Corporation of the City of Nagpur) was 
considered and there it was pointed out 
that upon the preponderant view taken 
in judicial decisions, the Bench had pro- 
ceeded to examine whether the require- 
ments of Order 1, Rule J, were satisfied 
or not. The Bench quoted from the ear- 
lier judgment the following passage: 


“Though, in a sense, the relief claim- 
ed by each of the applicants is distinct 
and separate, namely, quashing of order 
issued to him cancelling his licence, it is 
averred by them that these orders are 
issued in consequence of the resolution of 
the Corporation dated 3rd December 1959. 
The relief claimed in the instant case thus 
arises oùt of the same act, namely, the 
resolution of the Corporation. Had these 
petitioners filed separate applications, 
these applications would have involved a 
decision of a common question of law or 
fact, that is, the legality and validity of 
the resolution dated the 3rd December 
1959 passed by the Corporation.” 

And upon this the joint petition at the 
instance of all licencees was held un- 
tenable. The Division Bench then in that 
case considered whether the terms of 
Order 1, Rule 1, Civil P. C., were answer- 
ed by the petition jointly filed by the 
nine petitioners. For application of 
Order.1, P Rule 1, the Court stated that the 
right to relief must flow or arise out of 
the same act or series of acts and second- 
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ly it must give rise to common question 
of law or fact. Having taken that view, 


‘it was ineld that each of the petitioners 


was ¢Tected separately and such a joint 
petiticn was not tenable. 


Ts The principles underlying the 
aforesaid decision of this Court can be 
summed up as follows :— 


Firstly, the writ proceedings arising 
out of civil causes are original in nature 
entertained by this Court in its extra- 
ordinary jurisdiction conferred upon it 
by the Constitution. 

Secondly, to these proceedings the 
Code of Civil Procedure by itself is not 
applicable and may be applied as far as 
possible. The proceedings not being suit 
as contemplated by that Code, the provi- 
sions regarding suits are not attracted and 
the petitions to this Court should mainly 
be based on the individual claim or right 
asserted by the concerned petitioner. 


Thirdly, for the purpose of two or 
more persons joining together to initiate 
petition, the requirements of Order 1, 
Rule 1, Civil P, C., in a given case, may 





-be applied provided all the conditions of 


that rule were fully satisfied without any 
difficulty in the matter of giving relief 
and adjudicating the cause. 

Lastly above all, the normal rul 
emphasised by the decision is that this 
extraordinary remedy is for the enforce- 
ment of the individual grievance of the 
petitioner and that, though there may be 
similar grounds raised for the purposes of 
the petition, each of the petitioners would 
be treated as aggrieved independently 
and will have to file separate petition. 


8. Applying these tests and em- 
phasising that these proceedings are not 
in the nature of suit, it is obvious that the 
two petitioners before us are independent- 
ly aggrieved in the matter of their busi- 
ness which is independent and separate 
from each other by the provisions of the 
Ordinance which is impugned and against 
which reliefs are sought by them. It is 
indeed clear that there is no identity of 
business or the cause and each petitioner 
must be treated as seeking independent 
remedy under Article 226 of the Constitu- 
tion before this Court. The petition, 
therefore; is not a joint petition filed by 
two persons but two petitions combined 
in one. Had this been treated by this 
Court to be a joint petition at the stage 
of making interlocutory orders like stay 
or injunction, the election to one peti- 
tioner could have been provided for. For 
all. purpose the Court directed deposit of 
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the court-fee so as to determine the 
nature of the petition and deferred the 
lquestion of appropriation of that deposit 
towards ‘the court-fee. That being the 
plain position available on record and 
upon clear construction of the nature of 
the petition, it indeed follows that the 
deposit made on behalf of.each of. the 
petitioners should be appropriated to- 
wards the court-fee payable by each of 
the petitioners had he filed independent 
petition. ` : k 

9%. This by itself is enough to 
negative whatever was- submitted on be 
half of the petitioners with regard to the 
appropriation of the court-fee or further 
seeking election at this stage to restrict 
the petition to one out of the two. 

10. In the result, we direct that 
the deposit taken “from ‘each petitioner in 
these petitions should be appropriated .to- 
wards court-fee on the basis that. each 
petitioner has filed: his petition and the 
document- represents independent peti- 
tions joined together. 
© IL Copy öf this order may also be 
sent to Bombay Office. 

Order accordingly. 
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v. Dr. Sharad Mahadeo. Vable . and an- 
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Special Civil Appin. No. 1193 of. 100; 
D/- 5-3-1976." 

(A) Civil P. C. (1908), O. 21, R. 89 (2) 
—, Consolidated application under Rr. 89 
and 90 — Withdrawal of part of applica- 
tion pertaining. to relief under R. 90 — 
Application -under R. 89 will be- deemed 
to have been made only on date of such 
withdrawal, AIR 1975 SC 957, Relied on.. 

(Paras 5,:7) 

Cases Referred : Chronological Paras 
AIR 1975 SC 957 = (1975) 1 SCC 405 - 

6, 9 

M. L. ` Pendse, for Petitioner; V. N. 
Ganpule (for No.'1) and K. J. Abhyankar 
(for No. 2); for Opponents. 

LENTIN, J.:— This Special Civil Ap- 
plication has been filed by the original 
judgment-debtor against the origindl de- 
eree-holder (viz. respondent No. 2 and: the 


*(To set aside order-of Dist. J., Ahmed- 
nagar in M. C. A. No. 6 of 1970, D/- 3-3- 
1971) 
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auction-purchaser (viz. respondent No.’ 2) 
for setting aside the judgment and order 
dated 3rd March 1971 passed by the 
learned District Judge, Ahmednagar, in 
Civil Miscellaneous Appeals Nos. 6 and. 8 
of 1970. 


2. On 7th November 1968, in Re- 
gular Civil Suit No. 29 of 1966, a decree 
was passed by the learned Civil Judge, 
Junior Division, Ahmednagar, against the 
petitioner arid in favour of the Ist res- 
pondent for possession of a certain strip 
of land with a structure thereon and for 
costs in the sum of Rs. 256.15. We are 
not concerned with the strip of land or 
the structure thereon. On 6th December 
1968,.the Ist respondent filed a darkhast. 
for possession and recovery of the costs 
by the sale of certain other lands belong- 
ing to the petitioner, On 12th August 
1969, during the pendency of the darkhast, 
the petitioner deposited Rs. 100/- in Court 
towards the payment of costs. On 13th 
August 1969, the auction sale was held. 
The 2nd respondent was declared to be 
the highest bidder for Rs. 1,201/- and the 
petitioner’s land was sold to him. On 3rd 
September 1969, the petitioner filed one 
application in the Court of -the Joint Civil 
Judge, Junior Division, Ahmednagar, be- 
ing Miscellaneous Application No. 142 of 
1989, for setting aside this sale under the 
provisions of Order 21, Rules 90 and 89 
of the Code of Civil Procedure. In this 
application, the petitioner stated that he 
had deposited Rs. 100/- on 12th August 
1969 ‘and offered to deposit the balance 
‘amount of Rs. 230/-.. This the petitioner 
did the next day, namely on 4th Septem- 
‘ber 1969, in the’ executing Court.” On 18th 
December 1969, the petitioner filed a pur- 
shis giving up the relief sought: for’ by 
him under Order 21, Rule 90 and restrict- 
ed his relief to ‘Order 21, Rule 89. By his 
judgment “dated 19th December 1969 in 
Miscellaneous Application No. 142 of 1969, 
the learned trial Judge set aside the auc- 
tion sale: Against that judgment, the 2nd 
respondent, namely the. auction purchaser, 
preferred Miscellaneous Civil Appeal No. 6 
of 1970 and the ist respondent, namely 
the original decree-holder, preferred Mis- 
cellaneous Civil Appéal No; 8 of 1970 ‘be- 
fore the learned District. Judge, Ahmed- 
nagar, who, by a common’ judgment and 
order dated -3rd March 1971, ‘allowed the 
appeals, set: aside the order of the trial 
Court and confirmed the auction sale, The 
learned’ District Judge held that though 
the amount: was deposited by the peti- 
tioner within 30 days from the date - of 
the auction sale, it ‘was not so done at 


1976 
the time of the filing of the application, 


and hence the -provisions of Order 21; 


Rule. 89, were not complied .with. He 
also held that the petitioner’s application 
was barred byv the law of limitation. 
Hence .the present Special Civil Appla 
tion. 


3. Mr. Pendse, the i pe 
appearing on behalf of the petitioner, at- 
tempted to assail the judgment and order 
of the learned Distrtct Judge on.the sole 


ground that the petitioner's application. 


under Order 21, Rule 89 could not be said’ 
to be barred by the law.of limitation. ` 


4. In order to appreciate this con- 
tention, reference may be made to` the 
provisions of Order 21, Rules 90 and 89. 
Rule 90 provides for an application for 
setting aside a sale on the “ground of 
material irregularity or fraud in ` publish-. 
ing or conducting it. Rule 89 (1) provides 
for an application to set aside a sale on 
the applicant making a deposit in Court. 
For the purpose of this judgment, nothing 
turns on sub-rule (1), as it was on sub- 
rule (2) that Mr. Pendse confined his 
arguments before us. Sub-rule (2) of 
Rule: 89 is as under :— 


“Where a person applies ae R. 90. 
to set aside the sale of his immovable 
property, he shall not, unless he : with- 
draws his application, be entitled.to make 
or prosecute an application :' under » this 
rule.” 

5. The phraseology in uba (2) 
of Rule 89, viz. that the applicant shall 
not.be entitled “to make or prosecute” an 
application under Rule.89 unless he with- 
draws his. application, under Rule 90, is 
not- without significance. Effect must be 
given to these words. If a person had 
filed an. application under Rule. 89 first 
and thereafter an-application under’ R. 90, 
he would not be allowed to prosecute the 
former unless he withdrew the latter. It 
is only on the withdrawal of the. applica- 
tion under Rule 90 that. the petitioner 
could in law have made an application 
under Rule 89. The petitioner’s: applica- 
tion insofar as it pertained to Order 21, 
Rule 89 could not be‘said to be operative 
until the relief claimed under Order 21, 


Rule 90 was given up, which the peti- . 


tioner did on 18th December 1969.. While 
the petitioner’s- claim for. relief under 
Rule 90 was pending, the petitioner was 
‘debarred not. only from. prosecuting his 
application under Rule 89, but he was 
debarred even from making an applica- 
tion under that rule. This intention of 
the legislature is brought to the forefront 
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by the words- ‘shall riot be entitled to 
make or prosecute,”: in Rule 89. Thus 
even though the petitioner filed his appli- 
cation for sé@tting aside the auction sale 
under. Rules 90 and 89 within 30 days of 
the auction sale, that portion of the ap- 
plication which pertained to Rule 89, was 
in law no application at all on the date 
when it was filed. It was a dead letter. 
Thus on the withdrawal of the applica- 
tion under Rule 90, the application under 
Rule 89 could not be said ‘to have revived, 
and taken effect, from the date it was 
filed, but must be deemed to have been 
filed when the petitioner applied for with- 
drawal of his application under Rule 90. 
Hence the effective date of the applica- 
tion under Rule 89 was not 3rd Septem- 
ber 1969 when it was-actually filed, but 
was in law 18th December 1969 when the 
petitioner applied for withdrawal of his 
application under Rule 90. This would 
be more than 30 days from the date of the 
auction sale and would attract the provi- 
sions of Article.127 of the Limitation Act. 


6.- -In Shiv Prasad‘ v. Durga Prasad, 
(1975) 1 SCC 405 = (AIR 1975 SC 957) it 
was held that if á person first applied 
under Rule 90 to set aside the sale, then, 
unless he withdrew his application, he 
was not ertitled to make and prosecute 
an application under Rule 89 and that 
such application, even if made, would be 
deemed to have been made only on with- 
drawal of the previous application under 
Rule 90: In paragraph:9 at page 408 (of 
SCC) = (at p. 959 of AIR) of the Report, 
the following observations are pertinent:— 

“If a person has first applied under 

Rule 90 to sét aside the sale, then, unless 
he -withdraws .his application, he is not 
entitled to make and prosecute an appli- 
cation under Rule 89. The application 
even if made will be deemed to have been 
made only on. withdrawal of the previous 
application ...... 
This ratio. and the observations of the Su- 
preme Court, by which we are bound, are 
sufficient. to, repel Mr. _Pendse’s conten- 
tion. ae 

7. However Mr, Pendse attempt- 
ed to distinguish the decision in. Shiv 
Prasad’s case from the facts of the matter 
before us on: the ground that in the 
former case,: there were two applications 
— one under Rule 89 and the other under 
Rule .90 — whereas in the matter before 
us, the petitioner had. filed. one “consoli- 
dated” application under Rules 90 and 89. 
In our opinion, this would not make the 
slightest difference.. These are separate 
and distinct rules without the one. having 


[Prs. 7-10] 


any nexus with the other. They stand 
independently of each other, without the 
one taking recourse to the other. It is 
therefore difficult to: appreciate how, in 
the first instance, such a “consolidated” 
application could be filed merely by put- 
ting, in one application what are, under 
Rules 90 and 89, separate and distinct 
grounds for setting aside a sale. A party 
cannot by nicety of argument or ingenuity 
of Counsel — though both permissible — 
circumvent the provisions of the law and 
the clear and unambiguous intention of 
the legislature appearing in sub-rule (2) 
of Rule .89, by the advised ‘use of the 
words “make or prosecute”. Even though 
the petitioner filed one application, what 
cannot be ignored is that he had, as he 
must, based his relief for setting aside 
the sale under the separate and distinct 
grounds set out in Rr. 90 and 89 respec- 
tively. Thus though in fact the petitioner 
made one application, in law he is deemed 
to have made two separate applications 
under R. 90 and R. 89 respectively. Club- 
bing two applications under Rules 90 and 
89 in one application would therefore 
make no difference and can be of no as- 
sistance to the petitioner. The very fact 
that these were distinct applications; 
though in mere form set out in one appli- 
cation, is also borne out by the fact that 
on 18th December 1969, the petitioner 
withdrew that part of his application 
which pertained to the relief under R. 90, 
leaving his second prayer for the relief 
under Rule 89 subsisting. 


8. Mr. Pendse next urged that the 
bar of limitation was saved, inasmuch as 
having deposited the balance amount of 
Rs. 230/- on 4th September 1969, namely 
one day after the filing of the application, 
the petitioner had on that day, abandoned 
or must be deemed to have abandoned the 
relief sought by him under Rule 90. 
Mr. Pendse elaborated that it was open 
to the petitioner to unconditionally with- 
draw his application under Rule 90 by the 
unilateral act of making the deposit of 
the balance amount of Rs. 230/- on 4th 
September 1969. 


9. It is not difficult to repel this 
contention. While there can be no quar- 
rel with the proposition that an applicant 
can at any time unilaterally withdraw his 
application under Rule 90, it cannot be 
said that in this case the petitioner did so 
merely by depositing in Court the balance 
amount of Rs. 230/- on 4th Sept. 1969. 
As observed by the Supreme Court in 
Shiv Prasad’s case. (AIR 1975 SC 957) no 
order of the Court is necessary permitting 
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the applicant to withdraw the application, 
and the withdrawal is not dependent on 
the order of the Court. What, however, 
cannot be lost sight of is that the with- 
drawal is complete when the applicant 
intimates to the Court that he withdraws 
his application. This is brought to the 
forefront by .the observation of the 
Supreme Court that— 


“The act of withdrawal is complete as 
soon as the applicant intimates the Court 
that he withdraws the application.” 


Thus the intimation to the Court must be 
clear and explicit and without leaving 
room for doubt, conjecture or speculation. 
There is no such thing as an implied 
withdrawal or doing an act which amounts 
to or is deemed to be a withdrawal. It is 
incumbent upon the applicant to convey 
to the Court in unequivocal terms that he 
no longer desires to press his application 
and that he applies for dismissal or with- 
drawal of the same. No such thing was 
done in this case by the petitioner till 18th 
December 1969 when he filed his purshis. 
If the petitioner withdrew his application 
on 4th September 1969 as now contended 
by Mr. Pendse, the purshis filed by him 
on 18th December 1969, couched in the 
language it was, was unnecessary, ‘apart 
from the fact that-in this purshis there 
is no mention that the petitioner had 
withdrawn his application under Rule 90 
on 4th September 1969 as now contended 
before us. Mr. Pendse’s contention must 
further stand repelled by the conduct of 
the petitioner after he made the deposit, 
which leaves no room for doubt that not 
only did he not withdraw his application 
on 4th September’ 1969 but that he had 
even no intention then of doing so. Even 
after making the deposit on 4th Septem- 
ber 1969, the petitioner persisted in his 
application under Rule 90 to the extent 
that even evidence was led by the parties 
for the Court’s decision whether the sale 
was liable to be set aside on the ground 
of fraud or material irregularity as con- 
templated by Rule 90. It was only there- 
after and before the Court gave its deci- 
sion on this aspect that, no doubt advised- 
ly, the petitioner filed his purshis on 18th 
December 1969 giving up the relief sought 
by him under Rule 90. It was then and 
then only that the petitioner intimated to 
the Court for the first time his desire not 
to press his application under Rule 90 any 
further. i 


10. In the result, the Special Civil 
Application fails and is dismissed. Rule 
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is discharged. There will be no order as 
to costs. 
Apdlication ‘dismissed: 


ee. 1 
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APTE AND DIGHE, JJ. 

Gulam Mohamed Mohamed Yunus 
and another, Appellants v. Lalchand Chel- 
laram and others, Respondents. 

Letters Patent Appeal No. 25. of 1975, 
D/- 27-2-1976.* 

(A) Bombay Court-fees Act (36 of 
1959), Section 6 (iv) (j) and Schedule 1, 
Article 7 — Distinction between. 


Section 6 (iv) Gj) contemplates suits 
where the subject-matter in dispute is not 
susceptible of monetary evaluation and 
where the suit is not otherwise provided 
for by the Act. Art. 7 of Sch. 1 on the other 
hand, refers to the obtaining of substantive 
relief capable of being valued in terms of 
monetary gain or prevention of monetary 
loss. Thus, whereas S. 6 (iv) (j) lays em- 
phasis on the subject-matter of the suit 
under Article 7 substantive relief is to be 
looked into. The expression ‘subject- 
matter’ is a wider expression. In looking 
to the recitals of the plaint and in asses- 
sing the prayers the objective should be 
to find out what relief is substantively 
asked for. That would be the primary 
function for determining the application 
of Article 7 so that the next step would 
be to find out whether such relief is or is 
not capable of being valued in terms of 
money value or at least loss to be occa- 
sioned could be estimated in money value. 
Tf any suit satisfies the element of Arti- 
cle 7, it could be-said that the suit is 
provided for by the Act so that it would 
automatically be out of the purview of 
Section 6 (iv) (i). (Para 12) 

Where the plaintiff sought a declara- 
tion that the mortgage executed by de- 
fendants was illegal and void and was not 
binding on him and the mortgagee did not 
derive any right or interest in the pro- 
perty and the basis for this was the al- 
leged will under which he claimed the 


property and it also transpired that there - 


was a previous mortgage to which the 
testator was a party and the mortgage 
deed was by way of renewal of the previ- 
ous mortgage and some of the mortgagors- 
defendants had admittedly some share in 
the property.and the other mortgagors- 





*(Against judgment of Lentin J. in A. F. O. 
No. 125 of 1974. D/- 11-2-1975). 
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defendants were also not total strangers 
but were preferential heirs to the testator 
but for the will, held the suit was govern- 
ed by Art. 7 and Section 6.{iv) (j) did not 
apply. A. F. O. No. 125 of 1974, D/- 11-2- 
1975 (Bom), Affirmed; Case law discussed. 
. -- (Paras 18, 23) 

Cases Referred : Chronological Paras 
AIR 1974 Bom 133 = 75 Bom LR 604 21 
(1971) A. F; O. Nos. 317 and 356 of 1970, 
D/- 26-8-1971 (Bom) 20 
1970 Mah LJ 641 = 71 Bom LR 582 22 
(1970) A. F. O. No: 290 of 1969, D/- 8-9- 
1970 (Bom) - 14 
AIR 1969 Bom 66.= 70 Bom LR 359 12 
P. P. Joshi, for Appellants; N. H. 
Pardasani (for No. 1) and Natvarlal L. 


Bhatta (for Nos. 2 to 4). for Respondents. 


DIGHE, J.:— The point for determi- 
nation in this Letters Patent Appeal is 
regarding the provisions of the Bombay 
Court-fees Act, 1959 under which the 
plaint in the suit should be charged. 

- 2. The trial Judge as well as the 
Appellate Judge have come to the con- 
clusion that the suit was falling under 


‘Article 7 of the First Schedule of the 


Court-fees Act, 1959, and that valuation 
was more ‘than Rs. 25,000/~ and as such 
the City Civil Court had no jurisdiction. 

3. The dispute in this case related 
to the property in Kurla admittedly be- 
longing to the two brothers Ailarkhan 
Maulabax and Kallu Maulabax. Kallu 
died some 13 years before the suit leaving 
behind his widow Aishabai, the 2nd de- 
fendant. . Plaintiff No. 2 Sheikh Abdul 


Kader happens to be her son. He has 


brothers and sisters. One of his sisters 
was married to Mohamed Yunus Allar- 
khan, the 3rd defendant. Plaintiff No. 1 
is a minor, born of Yunus and Hussainbi, 
the 4th defendant. Plaintiff No. 1 claims 
under a will of Allarkhan to be his sole 
heir. There is no dispute that in the ab- 
sence of‘such’a will, his father and mother 
the third and fourth defendants will be 
preferential heirs to Allarkhan Maulabux. 

4. . It appears that on 7th July 1971. 
the parents of plaintiff No. 1 and Aishabai 
executed a mortgage of the suit property 
in favour of the Ist defendant. The two 
plaintiffs say that they were unaware of 
this mortgage transaction until July 1973 
when the 1st defendarit came on the pro- 
perty and was interested in showing it to 
others. On enquiry they learnt that the 
property was put up for auction, alleged- 
ly under the mortgage of 7th July 1971. 
Plaintiff No. 2 who is his guardian and 
maternal uncle made inquiries and learnt 
of the execution of mortgage by defen- 


390 Bom. {[Prs, 4-10-A] 


dants Nos. 2, 3:and 4. They had, how- 
ever, no copy of that: mortgage-deed of 
7th July 1971 or of any prior document. 
He also understood from those defendants 
that no amount was paid to any of them 
under the alleged deed of mortgage, and 
that they had no need to borrow any 
monies at the time of the execution of the 
document. They had no legal advice and 
they were told by the Ist defendant that 
the document was a mere renewal of an 
earlier mortgage after adding’ interest 
and a loan of Rs. 25.000/-. This renewal 
was done because Allarkhan died and a 
fresh document was considered necessary 
by the mortgagee. 

5. According to the plaintiffs, the 
document of 7th July 1971 is illegal for 
want of title in the executants and is also 
without -any consideration. The ist de- 
fendant had no right, title and interest in 
the properties mentioned. ‘therein. He 
had, therefore, no right to exercise or 
enforce’ the mortgage or any rights re- 
served thereunder, ~The plaintiffs; there- 
fore, prayed for a declaration that— 

“deed of mortgage dated 7th July 
1971 or any ‘such prior document executed 
‘by: defendants Nos. 2. 3 and 4 in favour 
of defendant ‘No. 1' arè illegal, void and 
unenforceable and of'no-legal effect and 
not binding upon the plaintiffs, and that 
the defendant does not derive any -right, 
title or ‘interest in the properties viz. .. 

3 


It may be observed at the outset that the 
prayer clause. vaguely and generally refers 


‘to any such prior document’, though re- , 


‘lief -in terms of deed ‘is "also asked.: In 
the ‘recitals in the plaint there is a refer- 
ence to the renewal of earlier mortgage. 
Unfortunately when the trial proceeded 
the documents or their copies did not 
come to be tendered in the Courts. Copies 
of two mortgage documents, however. 
were produced in this Court. The indenture 
of the mortgage dated 7th July 1971 shows 
that it is executed by Aishabi widow of 
Kalu Moulazux, the 2nd defendant. and 
the parents of the 1st plaintiff, defendents 
Nos. 3 and 4 in favour of the lst defendant 
for a consideration of Rs. 18,000/-. The 
recitals show that that was a debt in addi- 
tion to the debt of. the earlier mortgage 
amounting to Rs, 12,000/- under the docu- 
ment dated 30th December 1968. This 
would. therefore, be in effect a second 
mortgage of the property. 

"6. Copy of the deed dated 30th 
‘December 1968 shows that it is a mortgage 
in. favour of the Ist defendant for a con- 
sideration of Rs. 12,000/-; The same is 
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executed by Allarkhan, the .2nd defen- 
dant-Aishabi and the 3rd defendant 
Mohammad Yunus. It would be of im- 
portance to note that Allarkhan was a 
party-executant. 

7. According to the plaintiffs, debt 
of this mortgage is really merged into the 
subsequent mortgage of 7th July 1971. 
That is not admitted by. the contesting 
respondents. It will have to be observed. 
however, that if that is so, the liability 
of Allarkhan arising under the first mort- 
gage, whatever be its extent, would 
merge in the liability arising out of the 
second document. Even if, therefore, the 
Ist plaintiff claims under the will of Allar- 
khan, he would be bound by the mortgage- 
deed executed by Allarkhan. At any 
rate, the recitals in the Plaint do not indi- 
cate as to how such liability is avoided. 

8& Mr. Joshi, appearing on behalf 
of the appellants, contended that Article 7 
of Schedule 1 of the Court-fees Act will 
not apply to such a case. According to 
him, the case would fall under Section 6 
(iv) (j) of that Act, Alternatively, he says 
that the suit may fall under Article 23 (f) 
of Schedule II of the Court-fees Act 
Lastly, he has contended that the subject- 
matter of the mortgage is of Rs. 18,000/-, ° 
and therefore, the City Civil Court: would 
have jurisdiction to deal -with the ‘claim 
arising on such a mortgage. 

9% A glance at the three provi- 
sions of the Court-fees Act, referred to 
above, would reveal that Section 6 (iv) (i) 
of that ‘Act relates to other suits for de- 
claration. A variety of suits have, been 
referred to under Section 6 of that Act. 
According to clause (j), in suits where de- 
claration is sought with or without in- 
junction or othér consequential’ relief and 
the ‘subject-matter in dispute is not sus- 
ceptible of monetary evaluation and if the 
suit is not otherwise provided for by the 
Act, then the court-fee payable would be 


the amount’ on the subject-matter of 
Rs. 300/-. Such court-fees: works to 
Rs. 30/-. . ; 


10. Article 7 of Schedule I of that 
Act provides for a fee on the amount of 
monetary gain or loss to be prevented ac- 
cording to the scale prescribed under Sche- 
dule I. This is in relation to any ‘other 
plaint, application or petition to obtain 
substantive relief capable of being valued 
in terms of monetary gain or prevention 
of monetary loss. . 

10-A. Article 23 (f), of the Second 
Schedule of the Act is again residuary 
article and to the extent to which it is 
relevant runs as follows :— 
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Plaint . perition. or application (including 


(f) in or P any Civil Court not otherwise 
provided for and the subject-matter « Ë 
whieh is not capable of being estimat: d 
in money value, 


Ad-valorem fees nuon. in effect to 
Rs. 30/- would be payable. under this 
Article. 

11. It looks possible to- weed iste of 
discussion Article 23 (f) of the Second 
Schedule of the Court-fees Act, inasmuch 

` aş it relates to suits ‘not otherwise provid- 
ed for’. This is patently a suit for a de- 
claration and an injunction. -It is a matter 
for discussion whether Article 7 of the 
First Schedule applies, but in case that 
Article is inapplicable, the present suit 
would squarely fall in the description of 
“suits where declaration is sought, with 
or without injunction”, so that as be- 
tween Section 6 (iv) (i) and Article 23 (f) 
of the Second Schedule, Article 23 (f) 
should have no ‘application. The question 
for consideration, therefore, is really whe- 
ther, as propounded by Mr. Joshi for the 
appellants, Section ‘6 (iv) (i) of the Act ap- 
plies or whether,.as held by the two 
Courts below. Article 7 of the First Sche- 
dule will apply. 

- 12. The analysis of the two provi- 


sions would show that Section 6 (iv) (i) ` 


contemplates suits where the subject- 
matter in dispute is not susceptible of 
monetary evaluation and where the suit 
is not otherwise `provided for by the 
Court-fees Act. Article 7, on the other 
hand, refers to the obtaining of substan- 
tive relief capable of being valued in 
terms of monetary gain or prevention of 
monetary loss. Thus, whereas Section 6 
(iv) G) lays emphasis on the subject- 
matter of the suit, under Article 7 sub- 
stantive relief is to be looked into. The 
expression ‘subject-matter’ is a wider 
expression. 
the plaint and in assessing the prayers 
the objective should be to find out what 
relief is substantively asked for. ‘That 
would be the primary function for deter- 
mining the application of Article 7 of 
Schedule I, so that the next step would 
be to find out whether such relief is or is 


In looking to the recitals of 


Ad'valorem fee payable as if the 
amount or value the subject- 
- matter was three hundred rupees.” 


not capable of belag valued in terms of 
money value or at least loss to be occa- 
sioned could be estimated in money value. 
Apparently. if any suit satisfies the ele- 
ment of Article 7, Schedule I, it could be 
said with reason that the suit is provided 
fer by the Act so that it would auto- 
matically be out of the purview of Sec- 
tion 6 (iv) (i) of the Act. All these as- 
pects, therefore, have to be looked into 
for finding out whether Section 6-(iv) (j) 
applies or Article 7 applies and that will 
have to be done by looking into the 
subject-matter so far as the former provi- 
sion is concerned, and by looking to the 
substantive relief, so far as the- latter 
provision. is concerned, The learned 
counsel for the plaintiffs says that ‘the 
mortgage-deed or other such document, is 
void, unenforceable and of no legal effect. 
According to him, that prayer has nothing 
to do with the evaluation of mortgage 
property or the mortgage debt. Subject- 
matter of the suit, thus, being the decla- 
ration itself, Article 7, Schedule I, will 
not be’ attracted: As in the Court below, 


. he relied upon the decision reported in: 


Jafferali Allibhai v. S. R. Dossa & Co., 
70 Bom LR 359 = (AIR 1969 Bom. 668). 
The question was discussed in connection 
with representative suit filed under Sec- 
tion 53 of the Transfér of Property Act, 
1882. The suit was by creditors of the 
defendant for a declaration that a deed of 
assignment of property passed by him 
was void, as against them. It was held 
by Vimadalal, J. ` 

“The subject-matter of the suit is not 
the property comprised in the Deed of 
Assignment which was sought to be set 
aside, but is the relief by way of declara- 
tion itself, namely, the declaration that 


-the Deed of Assignment .was vold as 


against the plaintiffs and the same is not 
susceptible of monetary evaluation.” 

13. We do not think. however, 
that. the appellants can draw any assist- 
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ance from this decision. It was entirely a 
different matter having a different com- 
plexion. The suit did not seek to set 
aside the deed “of assignment but merely 
sought a declaration that the same was 
void, as against the plaintiffs and other 
creditors. ‘Although, the prayer in the 
present suit relates to a deed, it is one in 
which the plaintiffs have far different 
type of interests. The plaintiffs in the 
reported decision were asking for relief 
for and on behalf of a. number of credi- 
tors and.there was nothing like monetary 
gain or monetary loss qua ‘the plaintiffs 
in relation to the properties comprised in 
the deed of assignment. Their joint inte- 
rest was sought to be protected by attack- 
ing assignment, It is on.this background 
that the observations are. made that. the 
subject-matter of the suit was a relief 
by way of a declaration itself. + 


14. The learned Appellate Judge 
has relied upon some other decision and 
Mr. Joshi for the appellants, seeks to 
draw a distinction for the non-application 
of the principles involved'in it. Reliance 
is placed on the decision in: Rajdutt 
Anand Satam v. Anand Krishna Satam, in 
Appeal From Order No. 290 of 1969 (Bom), 
decided on 8th September 1970 by Kanta- 
wala, J. (as he then was). The suit there 
was in respect of property owned by one 
Krishna Arjun Satam. The plaintiff No, 1 
was his grand-son. Other plaintiffs were 
other heirs. The 1st defendant had from 
time- to time mortgaged properties and 
the plaintiffs’ contention was that the pro- 
perties were joint family properties. They 
had share therein.’ The lst defendant had 
no right to raise any loan or create mort- 
gage or charge on the said property, all 
such burdens were not for legal necessity 
and the said creditors were not entitled 
to put up the property for sale by public 
auction. It was pointed out that the plain- 
tiffs were not parties to the transaction of 
mortgage. It is held -that the plaintiffs 
were liable to pay court-fees in accord- 
ance with the provisions of Article 7 of 
Schedule I of the Court-fees Act. Such 
value was in far excess of Rs. 25,000/- and 
the City Civil Court, Bombay, had no 
jurisdiction to entertain the suit. 


15. © The learned Counsel for the 
appellants contends that in this decision 
stress was laid on the Chamber Summons 
_ given by the plaintiffs whereby the 
recitals in relation to’ the payment of 
court-fees were changed. They them- 
selves had admitted that the’ court-fees 
was payable in terms of prevention ` of 
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monetary loss and as such it is said that 
the ratio of this decision is not applicable. 
The contention, however, is fallacious. It 
is no doubt true that- paragraph 18 of the 


` plaint as it obtained before the amend- 


ment recited that 

“under the circumstances there was 
no standard for measuring the loss which 
the plaintiffs suffered by the said illegal, 
wrongful action. The plaintiffs have, 
therefore, paid the fixed court-fee of 
Rs. 30/- under Article 23 (1) (f) of Sche- 
dule 2 of the Bombay Court-fees Act.” 
After the amendment of paragraph 18 of 
the Plaint, the statement in paragraph 18 
of the plaint was that the suit in substance 
was for preventing the 4th . defendant 
from putting up for auction the property 
described in the plaint on the ground that 
the property was a joint family property. 
The plaintiffs valued the subject-matter 
of the suit at Rs. 5,000/-, being the esti- 
mated . monetary gain or loss to be pre- 
vented by virtue of this suit. It is not, 
however, that the decision is based on the 
concession embodied in para. 18 in the 
amended form that the suit was to be 
looked into as one for preventing mone- 
tary loss. The decision is not as if on 
admission, though reference to it is made 
for purposes of substantiating the con~ 
clusion arrived at. 


, 16. It was N ERE A that 
Article 7 would not apply. That argu- 
ment is looked into in pros and cons and 
it is said: 


“If regard be had to the Ene of the 
suit, the suit is in effect a suit for a de- 
claration that the properties described in 
Ex. “A” to the plaint are joint family pro- 
‘perties in which plaintiff No. 1 has an 
undivided coparcenary interest and plain- 
tiffs ‘Nos. 2 to 5 have the interest therein; 


Aniyan further prayers, this is what is 
said. ; . 

“Thus the subject-matter of the suit 
in effect is that the properties described 
in Ex. “A” to the plaint are joint family 
properties in which the plaintiffs are 
interested, that the encumbrances by way 
of mortgage and charge created in favour 
of defendant No. 4 and defendant No. 5 
are not binding upon their interest in the. 
property and they should“be restrained 
by an injunction from putting the proper- 
ties to auction sale as threatened.” 

On the basis of the.averments, therefore, 
the total relief was looked into and that 
was.the guiding line for saying: 

`- “It is essential in. the present suit;: .. 
therefore, for the plaintiffs to establish 
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their claim that they, as members of the 
joint family, are interested in the proper- 
ties described in Ex, "A”. 


17. In other words, ihe: legality of 
the document was challenged. In con- 
sidering the application of the provisions 
of the Court-fees Act, full recitals of the 
plaint, together with consideration of the 
substantive relief was looked into. 


18. - It may be observed that-in our 
case the plaintiffs asked for a declaration 
not only in relation to the mortgage-deed 
of the year 1971, but also in relation to 
‘any such prior document’ which expres- 
sion, in its wake, would automatically in- 
clude the document of 1968. Although 
usual phraseology, that the deed is illegal, 
void, unenforceable and of no legal effect 
is used, it is difficult to conclude on the 
basis of the facts averred in the plaint 
that what is stated in para 8 of the plaint 
that defendant No. 1 does not derive any 
right, title or.interest in the properties 
mentioned therein is correct. The plaint 
refers to the renewal of the mortgage. 
That debt was incurred by the deceased 
Allarkhan Maulabax. Plaintiff No. 1 claims 
under the will of Allarkhan. In normal 
circumstances he cannot go behind the 
Commitment of Allarkhan, and it is also 
important to note that he shall have to 
prove the Will before qualifying himself 
for the reliefs he has asked. It is only 
on such background that this contention 
regarding the parents, defendants Nos. 3 
and 4 not having any right to convey his 
interest, could be appreciated. He could 
attack the conveyance made by the 2nd 
defendant. Her share may be limited, 
but, it appears from the recitals in the 
Plaint.that she was well within her rights 
to convey her, own interest. The case, 
therefore, does not move on the lines that 
certain third parties not having anything 
to do with the suit properties haye pur- 
ported to create a document and a decla- 
cation is claimed by the real owner that 
such a document is unenforceable and not 
binding on him. 

19. During the course of the argu- 
ments, reference was made to the decision 
given in Short Cause Suit No. 821 of 1968 
and to the decision of the Chamber Sum- 
mons, the parties being Messrs. Jaikrishna 
and Co., as plaintiffs, and Municipal. Cor- 
poration for Greater Bombay as the de- 
fendants, . This- is also a decision of Kanta- 
wala, J. (as he then was,) dated 14th 
-April 1970. Shortly stated the plaintiffs 
claimed interest in the suit properties 
and had also contended that the disputed 
structures were not unauthorisedly put up 
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and had challenged the demolition notice 
issued by the defendant Corporation. 
They prayed for a permanent injunction 
restraining the Corporation from taking 
steps pursuant to the said notice. The 
argument that the suit fell under Sec- 
tion 6 (iv) (i) of the Court-fees Act, 1959, 
was repelled and it was held that Arti- 
cle 7, Schedule I, of the Court-fees Act 
applied. Among the contentions raised 
there was a contention that the Corpora- 
tion .was not entitled to carry out the 
demolition work. It-was argued by Mr. 
Dhanuka, on. behalf of the plaintiffs, that 
the Court should merely look to the re- 
liefs claimed in the suit and not the sub- 
stantive, averments on which issues were 
likely. to arise, probably borrowing the 
phraseology of Article 7 relating to the 
substantive relief claimed. That conten- 


-tion was not accepted. The case for the 


plaintiffs was briefly summarised as one, 
with averments. that their proprietary 
interest in the properties was sought to 
that 
the Corporation was not entitled to carry 
out the demolition work and that the 
notice itself was illegal because of the 
‘various grounds enumerated. In consider- 
ing the arguments, this is what is stated:— 


“The suit is not restricted to merely 
challenging the validity of notice on 
‘technical. grounds. By the present suit, 
the right of the Corporation to demolish 
the structure as well as the issuance of 
the notice are challenged. ‘These are the 


‘objectives which are intended to be 


carried out by the reliefs that are asked 
for. Thus, the reliefs are. prayed inter 
alia on the ground: that there is no power 
to carry out the demolition work. When 
such is the case, the substantive relief in 
the suit is capable of being valued’ in 
terms of prevention of monetary losses. 
The -case is therefore, directly governed 
by Article 7 of Schedule I of the Bombay 
Court-fees Act and the plaintiffs are liable 
to pay court-fees on the amount of the 
loss to be prevented according to the 
scale prescribed under Article I, of Sche- 
dule 1. If the case is governed by Arti- 
cle 7 of Schedule I, as I consider it to be, 
the provisions of Section 6 (iv) (j) cannot 
be invoked'or applied because it is one of 
its essential ingredients that the suit must 
be of the nature as is not provided other- 
wise by this Act. If the suit is governed 
by any specific provision of the Act, it is 
not open to the plaintiffs to value the suit 
for the purposes of Court-fees Act im ac- 
cordance with the provisions of Section 6 
(iv) (i) of the Act. In my opinion, having 
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regard to the averments in the plaint and 
the reliefs asked for the suit is governed 
by Article 7 of Schedule I of the Bombay 
Court-fees Act se... 

According to Mr. Joshi, this case differs 
because the very right of the Corpora- 
tion to demolish the structure was chal- 
lenged. That was in addition to the chal- 
lenge thrown on the ground of invalidity 
of the notice. But the reading of the 
judgment does not show that application 
of Article 7 of Schedule I of the Court- 
fees Act is decided because right to demo- 
lish is challenged. All averments made 
in the plaint have been looked into, re- 
liefs asked for substantially are looked 
into. it is considered how it emerges out 
of the stated facts and then the conclu- 
sion is arrived at, that the relief of pre- 
vention of monetary loss would occur in 
case prayers made by the plaintiffs were 
not allowed. The decision is not merely 
on the alleged absence of powers in the 
Corporation to demolish but it has turned 
on the facts in issue showing the proprie- 
tary interest of the plaintiffs, the chal- 
lenge thrown and the ultimate effect. In 
the light of that ratio, so far as the suit 
with which we are concerned would fall 
. under Article 7 of Schedule I of the 

Court-fees Act. 


20. The decision in Appeal No. 317 
of 1970 from Order with Appeal No. 356 
of 1970 from Order, decided by Deshmukh 
and Deshpande, JJ. on 25/26th August 
1971 (Bom) was also referred to. In this 
case the plaintiff had claimed for a de- 
claration that the purported auction sale 
of the property in suit held earlier than 
the filing of the suit, was incomplete, 
illegal, null and void and not binding or 
enforceable against the plaintiffs and the 
persons, and .the defendants having inte- 
rest similar to the plaintiffs. The plain- 
tiffs had also prayed for setting aside of 
that auction sale. Article 7 of Schedule I 
of the Court-fees Act is held applicable. 
In trying to distinguish this case, Mr. 
Joshi, for the plaintiffs says that our suit 
differs, inasmuch as in the Appeal decided 
by Deshmukh and Deshpande, JJ., refer- 
red to above, the sale had already taken 
place, and there was a prayer for setting 
aside such a sale. It is no doubt true that 
the complexion of the litigation changes to 
a great extent by reason of such prayers 
and the plaintiffs therein came very much 
near the attraction of the provisions of 
Article 7. The decision is relevant on the 
point that the emphasis is laid in assessing 
the substantive relief claimed. The 
moment such relief or the loss to be pre- 
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vented could be estimated in money value, 
it would appear that Section 6 (iv) (i) 
would be having no application. 


21, The learned trial Judge in 
deciding the matter has been influenced 
by the judgment reported in: Keshore 
Premlal Dalaya v. Ukaji Premji, 75 Bom 
LR 604 = (AIR 1974 Bom 133). The suit 
was for a declaration that the mortgage 
and sale of mortgaged property by mort- 
gagees were void and not binding upon 
the plaintiffs. Claim was valued under 
Section 6 (iv) (j). The decision shows that 
Article 7 of Schedule I was made ap- 
plicable. Here also the learned Advocate 
for- the plaintiffs contended that the sale 
had already taken place and hence the 
case is different. But the decision looks 
to the contentions that there was no legal 
necessity, that the sale was by Karta of 
the joint family and that in that context 
the relief claimed was capable of being 
valued in terms of monetary gain or 
prevention of monetary loss, 


22. During the course of the argu- 
ment, another decision reported in: Bal- 
gonda Appanna v. Ramgonda Shivgonda, 
(1970) Mah LJ 641, was cited. This is a 
decision of a Single Bench of this Court. 
Article 7 of Schedule I was not specifical- 
ly put in discussions. -The plaintiff claim- 
ing that he was protected tenant in pos- 
session of the land in dispute, brought a 
suit against the landlord defendant No. 1 
as well as the purchaser defendant No. 2 
from him, for a.declaration that the sale 
was illegal being in contravention of the 
Bombay Tenancy & Agricultural Lands 
Act, was not binding on him, and prayed 
for an injunction restraining defendant 
No. 2 purchaser from interfering with his 
possession. The contention, that the court- 
fee was payable under Section 6 (iv) (d) is 
repelled and it is stated that Section 6 
(iv) G) would apply. The plaintiff-tenant 
it appears had become the owner of one- 
half interest by reason of the provisions 
of the Tenancy Act and continued to be a 
protected tenant of the other half The 
purported transfer jeopardised his inte- 
rest. It appears that the plaintiff had 
over-valued the claim. The discussion 
concentrated on the question of such over- 
valuation. But, in making Section 6 (iv) 
(i) of the Court-fees Act applicable, it is 
stated that the right which was the sub- 
ject-matter of the suit was the right 
claimed by the plaintiff to continue to be 
in uninterrupted possession and the right 
to challenge the sale; that the rights: were 
incapable of valuation. Thus the subject- 
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matter of the suit is the right to remain 


in possession which is taken as incapable 
of valuation. It may also be usefully: 
remarked that from that angle of mone- 
tary gain and monetary loss the transac- 
tion entered into between the 1st defen- 
dant and the 2nd defendant would - not 


have materially affected the plaintiff. His- 


rights were governed by the Tenancy Act 
and the declaration was claimed only to 
make that position clear. The case was 
comparable to transactions between third 
parties having absolutely no.interest in 
the suit property but attempting to affect 
rights of the owner thereof. In terms of 
monetary loss, therefore, relief in such 
eases could not be estimated and hence 


such suits would be falling under Sec- 


tion 6 (iv) (i) of the Court-fees Act. 


23, 
nt suit where plaintiff No. 1 claimed on 
a Will, which he will have to prove, where 





validly put up for auction the suit pro- 
perty will have to be looked as falling 
under Article 7, Schedule 1 of the Court= 
fees Act, 1959. The finding arrived ‘at by 
the trial Judge as well as by. the. learned 
Appellate Judge, looks unimpeachable 
and: hence’ the appeal fails. ~ 

24. ‘A further point was sought to 
be argued by Mr. Joshi. - According: to 
him, even if Article 7 applies, he should 
not be forced to value the entire suit. pro- 
perty. Speaking ‘generally, he contends 
that in a given case prevention of mone- 
tary loss in terms of the burden on the 
property could be much smaller than the 
total value of property and it would be 
inequitable and unjust to ask the plaintiff 
to value the entire . property., Monetary 
loss to be avoided would in effect be the 
total burden on the property. It seems 
just at this stage we are not called upon 
to decide that point. There is no gain- 
saying that even if the valuation is made 
on the value of the burden to be avoided 
in this case such valuation exceeds 
Rs. 25,000/- so that the City Civil Court 
has no jurisdiction. It would be open to 
Mr. Joshi’s client to press his point before 
the appropriate Court. On the basis of 
the ‘contention raised here Article 7 of 
Schedule I applies to the présent case. On 
its application, the City Civil Court, Bom- 
bay has no jurisdiction to decide the suit, 
and hence the appeal cannot be accepted. 
Same is dismissed with. costs.. The order 
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Viewed in this light, the pres 


ferred to the first defendant and he could- 
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of the trial Court to return the Plaint for 
SA in-proper Court, therefore, stands. 
- - Appeal dismissed. 
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‘AIR 1976 BOMBAY 395 
(AT NAGPUR) 
“MASODKAR, J. 
Life Insurance Corporation of India, 
Applicant v. Dinanath Mahadeo Tembhe-, 
Kar and others, Opponents. 
Civil Revn. Appln. No. 292 of 1974, 
D/- 11-2-1976.* 
(A) Interpretation ite Statutes — 


riral statutes — Interpretation of Stamp 
ct, 


. In interpreting fiscal statutes like the 
Stamp Act, the interpretation has to be 
according to strict letter of the law and 
not only in case of doubt but also in case 
of beneficial interpretation favouring the 
subject,. the rule is to tend in favour of 
the subject rather than the exchequer. 
There being no equity in the matters of 
taxing statutes, the Court adheres and 
follows. this path to substantially advance 
the cause of the disputes, Case law Ref. 
z (Para 3) 
(B) ‘Bombay Stamp Act.. (1958), Sec- 
tion 2 (n) and Schedule I, Articles 5 and 
36 (vii) — Definition of lease is only inclu- 
sive — For`purpose-of Act lease means an 
instrument creating lease of immovable 
property — Instrument recording past 
transaction of lease and termis and condi- 
tions to be followed during continuance of 
lease. 

* The definition of lease in Section 2 (n), 
Bombay Stamp Act being only inclusive 
clearly shows that but for the inclusions 
the instruments mentioned in clauses (i) 
to (iv) would not be within the meaning 
of the term “lease” as contemplated by 
the definition itself. Being the ‘provision 
in Stamp Act which deals with instru- 
ments, the primary definition of the word 
“lease” would mean that it must be an 
instrument creating a lease of immovable 
property as contemplated by Section 105, 
T. P. Act.’ If there is no instrument or 
document the question of application of 
the definitlon does not arise. The three 
basic requirements to make any transfer 
a lease are firstly it is a right of enjoy- 
ment of immovable property which is the 


*(Against order of C. Shrinivasrao, . 2nd 
Extra Jt. Civil- J., ar. Divn., Nagpur, 
D/- 3-4-1974). . 
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subject-matter of transfer. Secondly it is 
in consideration, either paid or promised, 
or to be rendered periodically by the 
lessee to the lessor. Thirdly it is a transfer 
either for certain time or in perpetuity. 
Under the provisions of the Transfer of 
Property Act there are several types of 
leases contemplated and several of them 
do not require any instrument to validly 
_ create rights to enjoy the property. Ex- 
‘cepting in the cases of Section 107 of T. P. 
Act, which requires only a registered in- 
strument, there can be a lease for shorter 
durations or reserving rent for shorter 
periods of the immovable property under 
which the right to enjoy such property is 
transferred by the lessor to the lessee. 
(Para 3-A) 
In the matters of lease the crucial 
question always is whether it is the instru- 
ment that creates the lease or demise of 
the immovable property as understood by 
law. Negatively put the question would 
be, whether without this document there 
is a lease or demise that binds the par- 
ties in the matter of rights transferred 
for the enjoyment of immovable property. 
(Para 5) 
In the instant case the document 
merely recorded a past agreement of 
lease of property and a party had des- 
cribed himself as a tenant and conveyed 
the terms and conditions of the tenancy 
which had already come into effect. 
Held: that the document could not 
be construed as a lease within Section 2 
(n) read with Article 36 (vii) but was in 
the nature of an agreement for purposes 


of stamp duty and penalty. (Paras 7, 8) 
Cases Referred: Chronological Paras 
AIR 1971 Bom 237 = 73 Bom LR 42 3 
AIR 1968 All 164 3 
AIR 1957 SC 657 1957 SCR 837 3 


AIR 1933 All 321 = 1933 All LJ 427 (FB) 
3 
(1907) 9 Bom LR 1034 3 

R. K. Thakur. for Applicant; Shankar 
Anand, (for No. 1) and M. H. Rizvi, (for 
Nos. 2 and 3), for Opponents. 

ORDER :— The document at An- 
nexure A-2 along with the revision pro- 
duced in Civil Suit No. 28 of 1971 is tried 
to be impounded by holding it to be a 
lease within the meaning of clause (n) of 
Section 2 of the Bombay Stamp Act, 1958 
and duty and penalty has been demanded 
applying Article 36 (vii) of that Act. 

2. The concerned document pur- 
ports to be of 3rd July 1974 and recites 
amongst other that certain terms and 
conditions were put forward and were 
being accepted. Those terms are set out 
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as terms and conditions under the signa- 
ture of tenants. Document produced at 
Annexure A-1 of 1-8-1968 is a letter send- 
ing three months’ rent for the block al- 
lotted. In the disputed docyment itself, 
there is no demise of the property, nor 
under it the lease agreed between the 
parties is mentioned. The sum and sub- 
stance of the entire document is laying 
down certain conditions that would be 
binding on the tenant and the Corpora- 
tion the lessor during the continuance of 
the demise which is not witnessed by the 
document nor is created under it. Domi- 
nantly, therefore, the document evidences 
the collateral terms and nothing more 


2: The principle on which the 
liability under fiscal statutes like Stamp 
Act is cannot be disputed. The interpreta- 
tion has to be according to strict letter of 
the law and not only in case of doubt but 
in case of beneficial interpretation favour- 
ing the subject, the rule is to tend in 
favour of the subject rather than the 
exchequer. There being no equity in the 
‘matters of taxing statutes,. the Court 
adheres and follows this path to substan- 
tially advance the cause of the disputes. 
(See A. V. Fernandes v. State of Kerala, 
AIR 1957 SC 657; Ram Swarup v. Joti, 
ATR 1933 All 321 (FB); Chuni Lal v. 
Mukat Lal, AIR 1968 All 164; and R. D. 
Sethna v. Mirza Mahomed, (1907) 9 Bom 
LR 1034 and Santdas Moolchand v.. Sheo- 
dayal, (AIR 1971 Bom 237). Turning with 
these principles to apply to the provisions 
of Section 2(n) which defines lease for 
the purpose of Stamp Act, the grounds 
may ‘be clear by referring to the purposes 
of the Act itself. It is under Entry 63 of 
List II, i.e. the State list of Seventh Sche- 
dule of the Constitution, that the State 
Legislature has enacted the provisions of 
the Stamp Act with a view to collect 
stamp duty in respect of documents. Re- 
ference to the preamble itself shows that 
the nature of duty is payable on docu- 
ments or instruments and not on mere 
transactions. Provisions of Section 3 in 
Chapter II makes the instruments charge- 
able with duty as contained in the Sche- 
dules appended to the Act and reference 
to other provisions like Sections 4 to 6 
emphasises that it cannot be the intention 
of the Legislature to collect duty on 
transactions. There is a clear distinction 
in the legal affairs of men which can be 
taken note of in that transactions may be 
effected having legal effects without re- 
sort to formal inscribing of thern in the 
shape of documents or instruments. Some- 
times by the instruments the legal rights 
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may stand conveyed and-sometimes with- 
out it. - Instruments may be inscribed and 
executed just to witness the completed 
transactions and similarly instruments or 
documents may come in existence with a 
view to create rights and obligations in 
future. There may be executed, execu- 
tory as well executable instruments which 
may take the formal shape of agreements 
or which may be spelt out by the docu- 
ments that pass between the parties. 
Question in each case while applying the 
Provisions of fiscal statutes like the Stamp 
Act is a question of fact to be determined 
taking into account all the relevant cir- 
cumstances, the nature of transaction and 
its legal effect, leaning always in case of 
ae to favour the subject from the tax 
aw. 


3-A. Section 2(m) of the Bombay 
Stamp Act which has to be applied to the 
present- case is peculiarly worded and it 
defines “lease” as meaning “a lease of 
immoveable property” and then proceeds 
to include certain other instruments like 
(i) a patta, (ii) a Kabulayat, or other 
undertaking in writing not being a coun- 
ter-part of the lease to cultivate, occupy 
or pay or deliver rent for immovable pro- 
perty (iii) any instrument by which tolls 
of any description are let and (iv) any 
writing on an‘ application for a lease in- 
tended to signify that the application is 
granted. Resort to such an inclusive de- 
finition clearly shows that but for the in- 
clusions’ the instruments mentioned in 


clauses (i) to (iv) would not be within the, 


meaning of the term “lease” as contem- 
plated by the definition itself. Being the 
provision in Stamp Act which deals with 
instruments,.the primary definition of the 
word “lease” would mean that it must be 
an instrument creating a lease of immov- 
able property. If there is no instrument 
or document the question of. application 
of the definition does not arise.. The lease 
of immovable property by itself postu- 
lates a transfer of a right to enjoy such 
property made for a certain time or in 
perpetuity in consideration of a price. paid 
or promised or in consideration of money, 
share of crops, service or any other thing 
of value to be rendered periodically or 
on specified occasions by the lessor to the 
lessee. This legal concept of lease is 
contemplated by Section 105 of the Trans- 
fer of Property Act and that shows that 
there are three basic requirements to 
make any transfer a lease. Firstly it is a 
right of enjoyment of immovable pro- 
perty which is the subject-matter of 
transfer. Secondly it is in consideration, 
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either paid or promised, or to be render- 
ed periodically by the lessee to the lessor. 
Thirdly it is a transfer either for certain 
time or in perpetuity. If these three 
incidents are available in a transaction 
between the parties, i.e. between trans- 
feror or lessor and transferee or lessee 
and they effect the demise of the immov-~ 
able property there comes into existence 
the lease of immovable property. Under 
the provisions of the Transfer of Pro- 
perty Act there are several types of leases 
contemplated and several of them do not 
require any instrument to validly create] 
rights to enjoy the property. It is only 
when the lease of immovable property is 
from year to year or for any terms ex- 
ceeding one year or reserving an yearly 
rent, the law requires that the lease has 
to be made by a registered instrument 
(See Section 107 of the T. P. Act). It 
follows excepting in the cases of S. 107 of 
T. P,-Act, there can be a lease for shorter 
durations or reserving rent for shorter 
periods of the immovable property under 
which the right to enjoy such property 
is transferred by the lessor to the lessee. 

4, Therefore, the question is whe- 
ther the demise is created by the docu- 
ment in question or in other words whe- 
ther it is a lease transferring right of 
enjoyment in favour of the lessee. 

5. Over-all terms of Annexure A-2 
ie. the disputed document shows that 
this is not an instrument of lease as it 
does not create any demise or transfer 
in favour of the lessee. On the other 
hand it shows that the demise is already 
agreed upon separately. and independent- 
ly of the document. itself. A's stated ear- 
lier that these can be oral or in the shape 
of negotiations agreed upon separately 
between the parties lease may become 
effective. Collateral terms of such demise 
or transfer are not decisive of the ques- 
tion. In determining the nature of the 
document for-the purpose of Stamp Act 
it should be the document of lease and 
under it the transfer. Central considera- 
tion must be to find out the nature and 
the legal character of the document. In 
the matters. of lease the crucial question 
always is whether it is the instrument 
that creates the- lease or demise of the 
immovable property as understood by 
law. .Negatively put the question would 
be, whether without this document there 
is a lease or demise that binds the parties 
in the matter of rights transferred for the 
enjoyment of immovable property. 

' 6.. The. document itself says that 
the agreement has already .been arrived 
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at and party has described itself as’ a 
tenant and conveyed the terms and condi- 
tions of the tenancy which has already 
come into effect. As stated earlier, there- 
fore, these can ‘at best be the collateral 
terms apart from the demise or the lease 
of the property. . 

7. . Closer scrutiny of the terms 
merely shows that in it are contained the 
general conditions which the parties will 
follow during the continuance of lease 
independently taken,’ This is a possible 
‘construction of the document and as such 
it would be impermissible course to treat 
this document by itself creating the de- 
mise or lease and to apply the provisions 
of Section 2(n) and seek to impound ‘it 
calling upon the party to pay stamp duty 
under Article 36 (vii) and corresponding 
penalty. - 

8: That part of the order im- 


pugned is, therefore, unsustainable and is - 


set aside. However, it is obvious as 
stated above that these terms and condi- 


tions aré in the nature of agreement inde- _ 


pendent: of the lease and squarely ‘calls 
for the stamp duty that the agreement 
between .two parties. must bear. The 
stamp duty leviable would be Rs. 3.50 
along with the penalty ten times thereof 
being Rs. 35/-. Upon payment of this 
duty and penalty this document of agree- 
ment will be impounded and report to that 
effect would be sent to the Collector as 
required. by ‘law. 

9. The revision. thus is allowed and 
the order impounding the document is 
modified to the extent . indicated above. 
The trial -Court after impounding the 
document will permit the parties to lead 
additional evidence if they desire to do 
so and then ‘proceed to hear them on 
merits of the cause and decide the suit 
according ‘to law. Though the rule in the 
‘revision is made absolute, there would be 
no ordera as to costs. ż 

Rule aade absolute. 


AIR 1976 BOMBAY 398 - 
“ss DIGHE,_ J. 
Dattatraya Mahadeo Virnodkar and 
others, Appellants v. Shripad Hari -Walke 
and others, Respondents. 


A. F. O.,No. 228 of 1973, D/- 3 
1976.* >- 


“*(Against order of D. G. Mutalik, Dist. J., 
ae in Civil Appeal No. 130 of 
971). 
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- (A) Transfer of Property. Act (1882), 
Section 111 (g) — Determination of lease 


by - forfeiture — lLease-deed providing 
Clause of forfeiture. in case of alienation 
— There cannot be automatic resumption 
— Lessor must exercise his right.to de- 
termine the lease, ~ (Para 4) 


. B) Transfer of Property Act (1882), 
Section 91 — Landlord, if ean redeem 
property mortgaged by tenant, 

The test applied is to find out’ whe- 
ther there is absolute ‘transfer so. that 
nothing.-remained with the landlord or 
whether he has. carved out the interest so 


that some residuary interest remains. in 


the landlord which could attract the words 
(“any person who has any interest in the 
property mortgaged”) used in Section 91 
(a). If the landlord has carved out his 
interest and if there is no full transfer, he 
could be taken as having sufficient interest 
to get a-right to redeem the -mortgage 
created by the tenant. AIR 1933 Bom 97, 
Followed. - (Paras 6, 10) 
Cases Referred: Chronological Paras 


AIR 1953 Bom 315 = 55 Bom LR 286 
. 8,9 
AIR 1940 Bom 15 = 41 Bom LR 1199 8 
AIR 1933. Bom 97 = ILR 57 Bom 194 
2, 5, 10 
3 Ind App 92 ar 


K. J: Abhyankar, for - Appellants 
D. M. Rane, for: Respondent No. 1. “a 3 
JUDGMENT :— This appeal aia 
from a suit originally filed ‘by: the respon- 
dent-plaintiff Shripad Hari Walke against 
Vishnu Ganesh Walke.and others for re- 
deeming the property described in the 
Plaint, which consists’ of one-third share 
in the: house situated in Survey No,*82/2 
Ubhya Bajar and entire share in another 
situated in Survey No. 48/1 
(Khaskilwada Bajar property) together 
with a Padvi attached to it. It appears 
that the property was mortgaged in 
favour -of one Vishnu Ganesh Walke on 
5-6-1915 by Narayan Laxman Walke. De- 
fendants Nos. 1 to 3 are the sons of the 
mortgagee Vishnu Ganesh Walke. ` 
other defendants have obtained interest 
of Narayan because in a Small Cause Suit 
there was a decree at the instance of one 
Mhapsekar. In’ Darkhast No. 924 of 
1922-23, right, title and interest of Narayan 
were sold in auction through Court and 
one Subhedar happened to be ‘the pur- 
chaser of that interest on” 30-1-1926. 
Subhedar was put in possession by Court. 
It was a symbolical possession because 
it appears ‘that- there were tenants, On 


(1876) ILR 1.Cal aan 


The - 
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15-12-1937 Subhedar assigned his interest 
to one Dhuri. Defendants Nos, 4;.5 and 6 
are claiming through this. Dhuri.. This is 
as far as the defendants are concerned. 
As regards the mortgagor . Narayan, - it 
appears that the entire property original- 
ly belonged to his ‘father Laxman Walke. 
Narayan had three brothers by name Hari, 
Dattaram and Shantaram. The present 
plaintiff -Shripad Hari Walke is the son of 
Hari Laxman Walke. It appears that on 
19-10-1896 Narayan Laxman Walke sold 
this undivided 1/4th interest in the joint 
family to Hari Laxman Walke. Hari thus 
became the owner of one-half share. On 
5-5-1898 Hari Walke gifted all his interest 
in favour of Dattaram and Shantaram, his 
brothers, Therefore, Dattaram and Shanta- 
ram became full owners of the family pro- 
perty. On the same day, i.e. on 5-5-1898, 
both these brothers executed a document 
of permanent lease (Ex. 76) in favour of 
Narayan. Laxman. Walke. As that docu- 
ment, (Ex. 76) now stands it appears that 
only Padvi in front of house situated in 
Survey No. 48/1 and. adjacent open space 
was leased to Narayan Laxman Walke. 
Subsequently Shantaram died, and it is on 
record that on 27-2-1950 Dattaram gifted 
all his interest in favour of Narayan 
Laxman Walke. In 1915, however, Nara- 
yan has purported to mortgage one-third 
share in the house situated in S. No.’ 82/2 
and entire other house in Survey No. 48/1. 
The Padvi which he had received in his 
character as a permanent lessee, also 
came to be mortgaged. Nobody ‘is dis- 
puting this mortgage before the Court. But 
the dispute relates’ to the capacity of the 
present plaintiff Shripad Hari to ask for 
redemption. ‘The learned trial Judge 
came to the conclusion that since the 
equity of redemption belonging to Nara- 
yan Laxman Walke came to be sold by 
the Court in an execution of the decree 
obtained by Mhapsekar, nothing remain- 
ed with Hari or with Hari’s son, and as 
such, he had no ‘present right to redeem 
the property. ‘The suit came to be dis- 
missed. - 


2. The learned Appellate Judge, 
however, came to a different conclusion. 
According to.him, by reason of the per- 
manent lease in favour of Narayan Lax- 
man Walke on 5-5-1898 he had. obtained 
interest in the property which devolved 
upon Hari, and. as such, he could’ redeem 
the disputed mortgage of- 5-6-1915. 
Appellate Judge relied upon a decision in: 
Venkatesh ‘Krishna Khasbag v: Bhujaballi 
Annanpa Gargattl, (1933) ILR 57 Bom 194 

= (AIR 1933. Bom 97). which lays down 
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that a. landlord is entitled to redeem -a 
mortgage effected by his permanent tenant 
who dies leaving’ no heirs, as he is a per- 
son having an interest in the land leased 
to the tenant' under Section 91 of the 
Transfer of Property Act.: © 


3. It appears from the judgment 
of the lower Appellate Court that he was 
influenced by the recitals in the lease- 
deed, which indicated that there was no 
right to alienate the leased property, and 
in case there was any such transfer, the 
lease would be taken as void. Since there 
was actual alienation, the learned Judge 
felt that the clause of forfeiture applied, 
and as such, the rights reverted to the 
lessors, It appears that it is in this con- 
nection that the learned Judge had come 
to the conclusion that the present plain- 
tiff who is the successor-in-title from 
Dattaram and Shantaram has the interest 
in the’ mortgaged property ¿as contem- 
plated by Section 91 of the Transfer of 
Property Act, r, 


4, It was: rightly pointed out by 
Mr. Abhyankar on behalf of the appel- 
lants that there cannot be any automatic 
resumption, although there was a clause 
of forfeiture. He invited my attention to 
sub-section (g) of Section 111 of the 
Transfer of Property Act, 1882, which 
speaks of the determination of lease. The 
law is well-settled as could be seen from 
the commentary at page 748 of the Mulla’s 
Transfer of Property Act (6th Edition, 
1973), that even if there is a proviso for 
re-entry, it only gives the’ lessor’ the 
option to determine the lease. In other 
words, there is no ipso facto resumption 
but the lessor must exercise his right to: 
determine the lease. Even if the condi- 
tion makes the lease: void on its breach, 
it is voidable and not void. The lease 
with which we are concerned ‘does not 
provide: for re-entry though it does say 
that lease would- become void. The 
clause, however, will have to be under- 
stood as making it a voidable lease on 
the grounds stated in the recitals, name- 
ly, the alienation at the hands of the 
lessee, _.There:- is no evidence. to suggest 
that any such ‘right to determine lease for 
forfeiture was exercised. The finding 
arrived at by the learned Appellate Judge, 
depending upon observations regarding 
such forfeiture would thus look erroneous. 


5 However, the ultimate finding 
need not be disturbed.’ A close look at the 
decision’ in Venkatesh v. Bhujaballi, (AIR 
1933 Bom 97) (supra) would show. the cir- 
cumstances in which the landlord having a 
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permanent lease would thave the right to 
redeem the property mortgaged by the 
lessee. It does appear that in the head-note 
and in the observations, the background of 
the permanent tenant dying leaving no 
heirs has been mentioned, but that was for 
purposes of contrasting the case relied 
upon by the lower Court there, viz., Sonet 
Kooer v. Himmut Bahadoor, (1876) ILR 1 
Cal 391 (PC), where the question was 
whether on the failure of heirs of grantee 
of an absolute hereditary mokurrari 
tenure, the Zamindar or the Crown takes 
by escheat, and it was held that where 
there is a failure of heirs, the Crown, by 
the general prerogative, will take the 
property by escheat, subject to any trusts 
or charges affecting it. 


6. The ratio of the case is very 
well put at page 199 where the observa- 
tions are :— 


“There is a distinction made in Sec- 
tion 91 of the Transfer of Property Act 
between a person who is entitled to an 
interest in the mortgaged property and a 
person who is entitled to an interest in 
the equity of redemption, and though the 
landlord may not be entitled to the inte- 
rest in the equity of redemption so far as 
the permanent tenant’s right is concerned, 
it cannot be said that the landlord has 
no interest in the property mortgaged. 
The property mortgaged is the house to- 
gether with the land. The landlord is 
the owner of the land and has carved out 
of his ownership a certain portion, viz., 
his right of enjoyment which he has 
transferred to the permanent tenant 
which could be determined in certain cir- 
cumstances and the property would revert 
to the landlord.” : 
In supporting this, it is further observed 
as follows :— 


“If the landlord carves out an abso- 
lute transferable interest in favour of a 
permanent tenant which under no circum- 
stances would revert to the landlord, it 
would be difficult to hold that the land- 
lord would have right to redeem the 
mortgage effected by the tenant, but if 
on the other hand the interest carved out 
would revert to the landlord under certain 
circumstances, e. g., non-payment of rent, 
or denial of landlord’s title the landlord 
would have sufficient interest to redeem 
such a mortgage.” i 
Thus, the test applied is of finding 
out whether there is absolute transfer so 
that nothing remained with the landlord 
or whether he has carved out the interest 
so that some residuary interest remains in 
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the landlord which could attract the 
words used in Section 91' of the Transfer 
of Property Act. That is why at page 200, 
Justice Patkar has said that the landlord, 
even in the case of'a permanent tenancy, 
has an interest in the mortgaged property, 
and would be entitled to redeem under 
ae 91 of the Transfer of Property 
ct. 

7. The same principle is also well 
put by the other Judge, Justice Murphy, 
concurring with Justice Patkar. The re- 
levant observations are at page 201 :— 


“Tf, as in the Privy Council case, the 
inferior holding has been carved out of 
and permanently separated from the 
superior one, so that it can only revert 
to the superior holder by inheritance or a 
purchase, he can, I think, have no interest 
left in it, and cannot redeem the perma- 
nent tenants’ mortgage. If, on the other 
hand, he can resume in certain contin- 
gencies, for failure to pay rent or denial 
of title, he appears to me to retain some 
interest in the inferior holding, and in 
that case can, I judge, redeem.” 


8. During the course of judgment 
it has been noticed that the permanent 
tenant is entitled to redeem a mortgage 
effected by the landlord and this would 
be a converse proposition of the same, 
In this connection my attention wag 
drawn by Mr. Abhyankar to the two deci- 
sions reported in: Gafur Usman v. Sakha- 
ram, 41 Bom LR 1199 = (AIR 1940 Bom 
15) and yet another case in Sakharam v. 
Pandurang Raghunath Shenai, 55 Bom 
LR 286 = (AIR 1953 Bom 315). The 
former case, namely 41 Bom LR 1199 = 
(AIR 1940 Bom 15) deals with the pro- 
perty which was non-transferable without 
the consent of Khot. There was a mort- 
gage with possession by permanent tenant, 
and subsequent sale of equity of redemp- 
tion without the consent of Khot. The 
suit was by purchaser of equity of re- 
demption against the assignees of mort- 
gage for redemption and possession. Thus 
when the permanent tenant had mort- 
gaged the lands, it was said that the plain- 
tiff must be deemed to have some interest 
in the land within the meaning of Sec- 
tion 91 of the Transfer of Property Act. 

9. In the other case, L e. Sakharam 
v. Pandurang, (AIR 1953 Bom 315) (supra) 
a distinction has been made regarding this 
recognised right of the tenant to redeem 
the property. Relevant observations are: 


“It is necessary to distinguish ` be- 
tween permanent tenants who were on 
the land prior to the mortgage and those 
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who have come on the land subsequent to 
the mortgage. In the first case their 
rights are not affected by the mortgage 
and, therefore, they cannot be said to 
have such an interest in the property 
mortgaged as would entitle them to sue 
for redemption under Section 91 of the 
Act. In the second case their rights have 
come into existence during the subsistence 
of the mortgage itself and they would, 
therefore, be entitled to claim a right to 
redeem the mortgage.” 


10. I think, however, we are not 
concerned with these implications of 
converse propositions. Proposition that is 
obtainable from ILR 57 Bom 194 = (AIR 
1933 Bom 97) is very clear that if a per- 
son who created the lease has carved out 
bis interest and when there is no full 
transfer, he could be taken as having 
sufficient interest as understood by Sec- 
tion 91 of the Transfer of Property Act to 
get a right to redeem the mortgage creat- 
ed by the lessee. I think, therefore, that 
the finding arrived at by the lower Ap- 
pellate Court cannot be disturbed, and 

Thence the following order is passed, 


ORDER 


Appeal is dismissed with costs. 
Appeal dismissed. 
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(AT NAGPUR) 
MASODKAR, J. 

The Municipal Council Amravati, Ap- 
plicant v. Govind Vishnu Sarnalk and 
others, Opponents. 

Civil Revn. Appin. No. 45 of 1972, 

D/- 28-1-1976.* 

(A) Civil P. C. (1908), O. 1, R. 8 — 
Scope of — Word “But” — Meaning — 
Permission without notices to person inte- 


rested — Property. (Words and Phrases 


— Word “But”), 

To Rules T and 3, Rule 8 is in the 
nature of a proviso, so that. with the per- 
mission of the Court, without either fol- 
lowing. the joinder prescribed by Rule 1 
or 3, the person who.can be called a re- 

' presentative of others i.e. either plaintiff 
or defendant, may continue or defend the 
action. Obvious reason for enacting such 

an exception is the principal anxiety to 


*(To set aside order of G. G. Kulkarni, 
`` 3rd Jt. Civil J., Jr: Divn. Amravati, D/- 
13-10- 1971). . 
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make convenient, speedy as well as effec- 
tive modality of justice available. 

(Para 6) 

Permitting the person to sue as re- 

presentative of another is a matter of far- 

reaching effects as it is likely to affect 

the interests of those who may not parti- 


‘cipate as the suit proceeds to hearing. 


Such persons are entitled obviously to put 
before the Court the objections to the 
filing of the suit, to the capacity of the 
representative who seeks either to be 
plaintiff or defendant and even to the 
merits of the cause which is tried to be 
put before the Court, in the shape of re- 
liefs prayed. All this is possible if the 
party is sought to be represented by 
others is afforded an opportunity of 
making objection. (Para 7) 


_ The term “But” is equivalent so as 
to mean “except”, “unless” as well “if 
not”. The words in the second part of 
Rule 8 make it necessary for the Court 
to give notice of the institution of the 
suit, for the notice is not to be given after 
the permission is accorded but after the 
institution of the suit and before the per- 
mission is accorded. It is for the Court 
to decide whether one or more persons 
out of the numerous persons for or 
against whom the action is brought should 
be permitted to sue or be sued against. 
That also shows that without giving a 
prior notice so as to make objections, 
Court will not be in a position even to 
make appropriate orders with regard to. 
persons who may be permitted to sue or 
be sued in a suit as the representative of 
others, (Para 8) 


J. N. Chandurkar, for Applicant. 


ORDER :— An interesting point with 
regard to the procedure required to be 
followed by Court while permitting re- 
presentation to others under Order 1, 
Rule 8, of the Code of Civil Procedure, 
has been raised by the present revision. 


2. Few facts need be stated to ap- 
preciate the submissions of the learned 
counsel, ‘The opponents purported to in- 
stitute a suit on July 30, 1971 claiming 
relief of permanent-injunction against the 
applicant -Municipal Council restraining 
it from imposing, assessing or levying 


‘scavanging tax, general water.tax and 


light tax for the year 1970-71 and the 
consolidated property tax for. 1971-72 on 
the basis of tentative assessment lists‘ of 
1969-70 and 1971-72 respectively, and also 
for costs: , In the body: of the -plaint, 
plaintiffs purported to. aver that they 


along with rest of the tax payers own 
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houses within the limits of the Municipal 
Council in Old Camp Area and that the 
defendant-Council is imposing taxes for 
the years 1970-71 and 1971-72. Plaintiffs 
sought to challenge the taxation on the 
grounds inter alia stated in paragraph 2 
of the plaint. Along with this plaint, as 
per Exh. 4, these plaintiffs who are: three 
in number, purported to file application 
under “Order 1, Rule 8, of the Code of 
Civil Procedure, stating that the suit has 
been brought on behalf of the plaintiffs 
themselves and on behalf of other house 
owners and tax payers of Camp Area of 
the Municipal Council, Amravati. They 
further stated that all the house owners 
of the Camp Area have common and same 
interests and therefore they sought per- 
mission to file the representative suit and 
prayed that notices be given to the inte- 
rested persons by public advertisement. 
When the matter came before the Court 
along with this application, the present 
applicant Municipal Council filed objec- 
tions to the application under Order 1, 
Rule 8, Civil Procedure Code, inter alia 
contending that the application was en- 
tirely misconceived and further that the 
terms of Order 1, Rule 8, were not satis- 
fied. By the impugned order made on 
October 13, 1971 the Court rejected the 
objection of the Municipal Council and 
held that the application of the three 
plaintiffs was entertainable. While de- 
ciding this application, the Court granted 
permission to the plaintiffs to sue in the 
representative capacity but as it was not 
practicable to serve individual notices to 
every tax payer, it further directed that 
notice of the suit be published in the local 
newspapers, Thus having granted the 
permission to sue under Order 1, Rule 8, 
the public notice was directed to be 
issued to the tax payers. This order is 
questioned. . 


3. Apart from the other grounds 
raised by the learned counsel appearing 
for the Municipal Council, Mr. Chandur- 
kar, about the merits of the plaintiffs’ en- 
titlement to seek to sue in representative 
capacity, the question of procedure under 
Order 1, Rule 8, has been argued, in that 
it is contended that Rule 8 of Order 1-is 
in the nature of an exception to the 
general provisions contained in Order 1 
with regard to joinder of plaintiffs or with 
regard to joinder of defendants in a given 
cause. It is submitted that all the condi- 
tions of Rule 8 will have to be strictly 
complied with before the Court can exer- 
cise its power of permitting certain per- 
sons to sue on behalf of others. -For this, 


emphasis is laid on the second part of 
sub-rule (1) of Rule 8, which indicates 
that ‘before the permission is granted the 
Court is bound to give notice at the plain- 
tiffs expense of the institution of the suit 
to all such persons either by personal ser- 
vice or by public advertisement on whose 
behalf such a suit is purported to have 
been filed. Emphasis is laid on the pre- 
position “But”: employed by the Legisla- 
ture in Rule 8 (1) with which the second 
part of the rule begins. As a matter of 
construction the learned counsel submits 
that the said preposition “But” should be 
interpreted to mean “unless”, Without 
notice, therefore, the Court should not 
proceed to grant permission under this 
rule, for, according to the learned coun- 
sel, there are obvious reasons which are 
involved in every litigation that may bind 
the fate of several persons by improper 
or even slovenly representations in such 
causes. 


4, It is undoubtedly true that in 
the present case, as the facts indicate, the 
Court did not issue notice to the persons 
or body of persons on whose behalf the 
three plaintiffs purported to institute the 
suit. It is only after the permission is 
granted to sue in representative ‘capacity, 
the Court directed the issue of notices in 
public newspapers. 

5. Rule 8 (1) of Order 1 of the 
Code of Civil Procedure reads as fol- 
lows :— 

"R. 8 (1) Where there are numerous 
persons having the same interest in one 
suit, one or more of such persons may, 
with the permission of the Court, sue or 
be sued, or may defend, in such suit on 
behalf of or for the benefit of all persons 
so interested. But the Court shall in such 
case give, at the plaintiff's expense, notice 
of the institution of the suit to all such 


persons either by personal service or 


where from the number of persons or 
any other cause such service is not rea- 
sonably practicable, by public advertise- 
ment, as the Court in each case may 
direct.” ‘(Emphasis added), 
The terms of these rules are clearly 
enabling the party with the permission of 
the Court either. to sue or be sued or to 
defend actions governed by the Code of 
Civil Procedure. Court is empowered to 
grant permission where there are numer- 
ous persons having the same interest in 
one suit. While granting this permission it 
is obvious that Court is permitting depar- 
ture from normal rule that the person of 
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persons who are likely to be affected one 
way.or the other should be dincetly join- 
ed as parties. 

6, The scheme of filing. of suits 
and adjudicating upon causes under the 
Code indicates that it is almost a four- 
dimensional movement—firstly action by 
one party called plaintiff against opposing 
party termed defendant; secondly, with 
regard to certain matters said to be in 
dispute; thirdly, having claim for certain 
cause of action; and fourthly, seeking some 
sort of legal relief. All these necessarily 
have to exist for making it a suit. Order 1 
by itself deals, as its title indicates, with 
the first part or the basic requirement of 
the suit, i.e. the parties which can be 
arrayed either as plaintiff(s) or defen- 
dant(s). Rule 1 deals with plaintiffs and 
Rule 2 permits the Court to direct sepa- 
rate trials. Rule 3 indicates who can be 
the defendants. To Rules 1 and 3, Rule 8 
is in the nature of a proviso, so that with 
the permission of the Court, without 
either following the joinder prescribed by 
Rule 1 or 3, the person who can be called 
a representative of others i.e. either 
plaintiff or defendant may continue or 
defend the action. Once the permission 
is so granted under Rule 8, the legal 
effect of such permission is if the permis- 
sion is in favour of the plaintiff the suit 
is deemed to have been instituted by 
every one whose interest is permitted to 
be represented by the plaintiff and if the 
permission is for the defence, the repre- 
sentative defendant who represents the 
interest of all those for whom the re- 
presentation is allowed. To both these 
categories the term “representative suit” 
is commonly applied. Though therefore 
the primary and initial requirement of 
Order 1 is to have the parties joined by 
themselves upon satisfaction of the con- 
ditions of Rule 8 and because of the neces- 
sities arising out of obvious convenience 
to further the ends of a given cause, the 
Code postulates tenability of such action. 
Obvious reason for enacting such an ex- 
ception is- the principal anxiety to make 
convenient, speedy as well as effective 

odality of justice available. There may 
pe several persons who remain silent 
junder oppressed conditions and aggres- 
sions of their rights and yet one amongst 
them may shout for justice on behalf of 
all. Law permits the cause of others to 
be represented in such type of action so 
‘that justice is done and injustice is banish- 
ed. 

7. There are serious consequences 
attached to the decision one way or the 
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other rendered in such representative 
action and it is well settled that the de- 
crees made in such suits: may not be open 
to challenge because of the rule of res 
judicata under Section 11 read with Ex- 
planation VI with regard to a public 
right or a private right which can be 
claimed in common by the class of per- 
sons. Though firstly, therefore, it is fun- 
damental that decrees passed in suits 
would bind only those who are parties to 
the actions or to the extent the party be- 
fore the Court represents the others, it 
appears that with regard to matters of 
public right, decrees made in representa- 
tive suits may bind even known and un- 
known persons. To achieve this result 
the anxiety should be, firstly, to ascertain 
the persons as far as possible for whom 
the representation is sought under Rule 8 
(1) and, secondly, the enabling power 
should not be exercised by the Court 
without issue of notice about the institu- 
tion of such suit to the person or persons 
on whose behalf such a representation is 
sought. In the entire Code there is clear 
legislative concern indicating that Court 
should only make judicial orders after 
hearing the persons likely to be affected 
by any decision in any cause. Permit- 
ting the person to sue as a representative 
of another is a matter of far-reachin 

effects as it is likely to affect the interests 
of those who may not participate as the 
suit proceeds to hearing. Such persons 
are entitled obviously to put before the 
Court the objections to the filing of the 
suit, to the capacity of the representative 
who seeks either to be the plaintiff o 

defendant and even to the merits of the 
cause which is tried to be put before the 
Court in the shape of reliefs prayed. All 
this is possible if the party who is sought 
to be represented by others is afforded an 
opportunity of making objection. 


8. Keeping in view this basic re- 
quirement of the hearing necessary in any 
cause, the terms of Rule 8 will have to be 
interpreted. As stated earlier, it is an 
exception to the general rule and- being 
an exception, all its conditions will have 
to be appropriately satisfied. The re- 
quirement stated by the second limb of 
Rule 8 (1) and its obvious purpose can- 
not be overlooked while considering the 
process of granting permission in repre- 
sentative actions. The preposition “But” 
with which the latter part opens is signi- 
ficant and by itself it carries the sense of 
the procedure which the Court is requir- ` 
ed to follow. The term “But” is equiva- 
lent so as to mean. “except”, “unless” as 
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well “if not”. The words in the second 
part which make it necessary for the 
Court to give notice of the institution of 
the suit are also significant, for, the 
notice is not to be given after the permis- 
sion is accorded but after the institution 
of the suit and before the permission: is 
accorded. Even the requirement that as 
far as possible personal service should be 
resorted to and only in case where there 
are number of persons whom for any 
other good cause such service is not 
practicable the mode of public advertise- 
ment should be followed, is also indica- 
tive that before the Court accords per- 
mission of representation in the cause, 
the notice of institution of such a suit has 
to be given to the persons likely to be 
affected or interested in that cause. All 
this requirement on clear policy under- 
lying Rule 8 should precede the grant of 
permission in a representative action; or 
else, the very purpose of giving the 
notice would be lost. If the body of per- 
sons on whose behalf the representation 
is sought, be-ascertainable or numerically 
small, it is obvious that personal service 
as far as possible will have to be resorted 
to. If on the other hand Court comes to 
the conclusion that it is a fluctuating body 
or a group of persons like community or 
class whose interest is being represented 
where it is not possible to ascertain the 
individuals with any certainty or for the 
reasons of convenience personal service 
is not possible, then the notice by public 
advertisement is treated as a good notice. 
After such notice is given, as stated ear- 
lier, the parties to whom such a notice is 
addressed have valuable rights of making 
appropriate objections: which may include 
even bona fide challenge to the capacity 
of a given representative. It is for the 
Court to decide whether one or more 
persons out of the numerous persons for 
‘or against whom the action is brought 
should be permitted to sue or be sued 
against. That also shows that without 
giving a prior notice so as to make objec- 
tions, Court will not be in a position even 
ito make appropriate orders with regard 
ito persons who may be permitted to sue 
or be sued in a suit as the representative 
of others. 


9. Whether in a given case want 
of such notice has in fact affected the 
merits of a cause or not will have to be 
determined under the facts and circum- 
stances of the particular cause, for, the 
defects of such procedure will not in a 
given case prejudicially affect the interest 
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of others by grant of leave under O. 1, 
R. 8. Notice, after all like other similar 
legal device, is meant to inform others 
about action. Conduct of such party may 
indicate that want of notice did not sub- 
Stantially affect the validity of cause and 
even to cases such a notice impliedly may 
be taken or expressly waived. Such con- 
sideration would arise where parties at a 
later stage set up plea of defect of notice. 
However at the outset or threshold of 
the institution of suit the question would 
be different and procedural safeguard 
which obviously subserves the ends of 
justice will have to be followed parti- 
cularly when objection is raised. 


10. Here the plaintiffs purport to 
file the suit as Exh. 7 states in representa- 
tive capacity on behalf of “all other house 
owners, tax payers of the Old Camp Area 
of Amravati Town”. What is the Old 
Camp Area of Amravati town and who 
are the house owners or tax payers is 
not stated with certainty and it is all a 
matter of guess. Whether Camp Area by 
itself is any Municipal division or not is 
also not stated in the application. The 
challenge in the suit itself is limited to 
tentative assessment and the following as- 
sessments for two years. That shows that 
this suit purported to be on behalf of those 
who were subjected to property tax by 
the Municipal Council for those two 
years and further that they were owning 
houses in Camp Area of Amravati town. 
Nothing has been said in the application 
why -their names could not be disclosed 
by the plaintiff and why personal service 
to each of them is not possible. In fact as 
stated earlier. without notice to any per- 
son, i.e. house owners or tax payers like- 
ly to be affected by this representative 
action, the Court has accorded permission 
to these three persons to be the representa- 
tive-plaintiffs. It is obvious that the proce- 
dure followed was not in accord with 
Rule 8 of Order 1 which requires the 
Court to issue notice of the institution of” 
the suit before according permission to 
such plaintiffs to maintain actions on be- 
half of others. Jt may be that plaintiffs 
would be able to satisfy the Court about 
other requirements of Rule 8; but that 
satisfaction has to be reached after the 
notice is issued to the class of persons 
even assuming that such unascertainable 
class exists which the plaintiff can repre- ` 
Sent before the Court. The defect of want 
of notice in such circumstances particular- 
ly where it is possible to ascertain the 
persons who are ‘assessed to tax and who 
are residents, house owners and tax 
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payers of the area, cannot be said to be a 
mere technical defect. Decision one way 
or the other is likely to affect valuable 
interest of other persons in the matter of 
tax. ; 

it. That being the position, it has 
to be held that the order made below 
Exh. 4 has not heen properly made in ac- 
cordance with the procedure required to 
be followed by Rule 3 of Order 1 and 
the same cannot be upheld. That order 
is set aside and the trial Court is directed 
to issue notice on Exh. 4, if the plaintiff 
discloses the narnes of persons whose 
interest they want to represent, personal- 
ly to those persons or if the Court is satis- 
fied that such a notice is nut conveniently 
possible then by directing notice by public 
advertisement calling upon the persons 
who are likely to be affected to make 
objections. After giving hearing to those 
who may come forward the Court will 
decide whether the plaintiffs should be 
allowed to continue the suit in representa- 
tive capacity or any other persons desir- 
ous be permitted ta sue. It is obvious 
that plaintiffs for themselves in their per- 
sonal capacity are entitled to maintain 
the action. ; 

12. For all these reasons the revi- 
sion is allowed, the impugned order is set 
aside and matter is remitted back for fol- 
lowing the directions given above. Appli- 
cant would be entitled to costs of revision 
from the opponents, 

Revision allowed. 
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Iqbalnath ` Premnath Anand, Appel- 
lant v. Rameshwarnath Premnath Anand 
and another, Respondents. 

‘A. F. O. No. 149 of 1975 (With C. A. 
No, 1200 of 1975), D/- 21-1-1976.* 

(A) Partnership Act (1932), Section 7 
— Partnership at will — Provision in 
deed as to retirement of partner is not 
provision for ‘determination of their 
partnership’ within meaning of Section 7. 

Section 7 makes it clear that two con- 
ditions must be satisfied before it can be 
said that a particular partnership is’ a 
partnership at will or to put it differently 
the deed of partnership must not contain 
any provisions whether express or im- 
plied as to (a) “the. duration of their 
partnership” or (b) “for the determination 





*(Against order of H. Suresh, Judge, City 
Civil Court, Bombay, D/- 20-2-1975). 
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of their partnership”. If these two provi- 
sions are absent or cannot be implied then 
the partnership will be at the will Whe- 
ther they are called conditions or excep- 
tions the fact remains taat there should 
be no provision in the contract for the 
duration of their partnership or for the 
determination of their partnership. What 
Section 7 refers to is not a provision for 
the duration of the partnership but a 
provision for the duration of their partner- 
ship. This means that the deed of part- 
nership must contain a provision for the 
duration of the partnership consisting of 
all the partners concerned that is to say 
a partnership in which each of the exist- 
ing partners is_a partner. Similarly, the 
determination ls to be of their partner- 
ship and not a partnership from which 
One of the partners has been excluded. 
The retirement of a partner merely 
severs the partnership between the retir- 
ing partner and the continuing partners 
leaving the partnership amongst the 
continuing partners unaffected and the 
firm continues with the changed con- 
stitution comprising the continuing part- 
ners. [t follows that any provision 
in a partnership deed as-to the re- 
tirement of a partner whether condi- 
tional or otherwise, whether at a moment’s 
notice or of a specified period and whe- 
ther on taking accounts or without taking 
accounts, cannot be considered to be a 
provision for determination of their 
Partnership within the meaning of Sec- 
tion 7. AIR 1968 Guj 157, Followed; -AIR 
1961 SC 1225, Relied on. 
. (Paras 40, 43, 45, 46) 
Cases Referred: -Chronological Paras 
(1966) 2 WLR 944 = (1966) 2 All ER 61 
` 33 
9 Guj LR 649 44 
(1961) 3 SCR 998 


AIR 1968 Guj 157 = 
AIR 1961 SC 1225 = 


26, 35, 47. 53 
(1958) 1 All ER 725 = (1958) 2 WLR 688 

34 
(1936) 3 All ER 823 = 81 SJ 58 21 
1893 AC 351 = 62 LJ QB 466 33 
(1881) 18 Ch 670 = 50 LJ Ch 697 33 
(1818) 1 Swans 495 = 36 ER 479 35 


Mahindra Gill and M. K. Joshi, for 
Appellant; V. C. Meghani, for Respon- 
dents. 

JUDGMENT :— A short but some- 
what interesting question arises in . this 
appeal from order, as to when a partner- 
ship can be said to be not a partnership 
at will even if the relevant deed of 
partnership does not contain any express 
provision either as to the duration or the 
determination of the partnership, 
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2. By a deed of partnership dated 
the 4th December, 1967, the plaintiff and 
the two defendants who are blood rela- 
tions (the plaintiff and the first defendant 
being brothers and the: second defendant 
being their mother) agreed to continue 
the family business of Messrs Ramsaran- 
das & Sons, operating inter alia as Pas- 
sage & Passport Agents. It would appear 
‘that the business was originally started 
years back in 1914, by an ancestor of the 
parties, as a proprietary business, and 
was thereafter converted into a partner- 
ship. There were several reconstitutions 
in between until the present firm was 
constituted by the above mentioned deed 
of partnership dated 4th December, 1967. 
It is this partnership, with which this 
appeal is concerned. 


3. It is now appropriate to set oul 
some of the relevant provisions and 
clauses of this partnership deed because a 
considerable amount of argument has been 
advanced on the interpretation of this 
deed and in particular clauses 14 and 15 
thereof, 


4, Now it is provided in clause 1, 
that the partnership business shall be 
deemed to have commenced ori and from 
the 25th day of October, 1967. The par- 
ties expressly agreed by clauses 6 and 13 
that to begin with the profit and losses of 
the calendar year 1967 will be adjusted 
and all the transactions made and entered 
in the name of the new firm after the 
24th day of October 1967, were accepted 
and confirmed by all the parters. These 
provisions were obviously inserted with 
a view to ensure’the continuity of the 
business. Clause 14 after stating that the 
partnership was at will provides for the 
retirement of a partner and clause 15 
provides that the death or legal disability 
of a partner shall not have the statutory 
effect of dissolving partnership. Clauses 14 
and 15 may be reproduced in extenso and 
read as follows :— 


“14. That the sanien being at 
will any partner shall be at liberty to re- 
tire or be separate from the firm, but in 
that case such partner shall have to give 
two clear months’ previous notice in writ- 
ing to the other partners of his intention 
to do so, and at the expiration of the 
period of such notice and on settling the 
accounts and his liabilities, he shall be 
allowed to retire from the firm. 


15. That in case of death of any of 
the partners or of any legal disability of 
a partner, the partnership business shall 
not be dissolved, but shall continue sub- 
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ject to the provisions of this Deed. Any- 
how, within six months, new deed shall 
he executed by the continuing partners, 
with the mutual consent of the surviving 
partners and legal heirs of the deceased 
or legally disabled partner.” 

It would appear that the partnership firm 
operated not only in Bombay but at 
several places in the Punjab and. parti- 
cularly at Jullundur and it is the conten- 
tion of the defendants that the air travel 
business at Jullundur Office constituted 
the main and most important part of the 
partnership business. 

5. Sometime in May 1973, disputes 
and differences arose between the part- 
ners that is to say the plaintiff on the one 
side and the two defendants on the other 
and it requires to be noticed that defen- 
dant No. 2 who is the mother is clearly 
on the side of the younger son Ramesh- 
warnath defendant No. 1. As the result 
of the disputes and differences defendant 
No. 1, apparently with the approval of 
his mother, defendant No. 2, filed a cri- 
minal complaint against his elder brother 
i.e. the plaintiff at Jullundur, ano obtain- 
ed a warrant for his arrest, It would 
appear that the charge was that the 
plaintiff had taken away a large sum of 
money from one of the bank accounts of 
the firm with the United Commercial 
Bank, at Jullundur. Those moneys were 
said to represent trust moneys in the 
sense that they comprised refunds re- 
ceived by the firm from several Air Lines 
on air-tickets and these moneys were re- 
quired to be returned to the customers 
concerned after deducting the firm’s com- 
mission etc. I am informed that the Cri- 
minal Case at Jullundur is still going on. 

6. As a result of these disputes 
and differences, the plaintiff by his advo- 
cate’s letter dated the 19th June, 1973, 
gave a notice to the two defendants as 
the other partners of the firm seeking 
dissolution of the firm. 


7. In paragraph 1 of the said letter 
(which is claimed by the plaintiff to be a 
notice for dissolution) after setting out 
that the plaintiff's share in the profit and 
losses was 35% and that the partnership 
was a partnership at will, a reference was 
made to clause 14 of the partnership-deed 
which has been set out above and it was 
stated that clause 14 provided that any 
partner will be at liberty to dissolve the 
firm on giving two clear months’ notice 
in writing to the other partner of his in- 
tention to do so. ; 

8. . Paragraph 2 of the said notice 
then reads as follows: 
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“Accordingly my client does hereby 
give you two clear months’ notice of his 
intention to dissolve the said firm as he 
is no longer desirous to continue the 
partnership business with you. At the 
expiry of the aforesaid period the said 
firm shall stand dissolved.” 
The said notice then went on to mention 
that since 1970, the business of the firm 
at Bombay was being managed by defen- 
dant No. 1; that defendant No. 2 was a 
sleeping partner and that defendant No. 1 
had mismanaged the affairs of the firm 
and misappropriated large sums from the 
partnership moneys. It was then contend- 
ed that the plaintiff had lost confidence 
in his partners and that is why he wanted 
that the firm should be dissolved and the 
affairs of the firm wound up. 

9. To this letter, the defendants 
sent a reply through their Solicitors M/s. 
Gagrat & Co., and there was a suggestion 
that instead of indulging in a prolonged 
and costly litigation it was better that 
the disputes should be amicably settled. 
The plaintiff, by his Advocate’s letter 
dated the 28th June, 1973, welcomed the 
suggestion. Nothing appears to have 
come out from this avowal of both parties 
to seek an amicable. settlement. In fact in 
a letter dated the 4th July 1973 the de- 
fendants’ Solicitors accused the plaintiff of 
adopting a strange attitude and then 
stated that there seemed to be no scope 
for an amicable settlement. 

10. Then followed a letter which 
has considerable significance. In that 
letter which is dated the 9th July, 1973 
and is addressed by the defendants’ Solici- 
tors M/s. Gagrat and Co. to the plaintiff's 
Advocate, Mr. Mahendra Gill, in the se- 
cond paragraph it is stated :— 

“Our clients are prepared-to waive 
the two months’ notice period and treat 
the firm as dissolved earlier even on a 
date that may be agreed. In any event, 
our clients are agreeable to the dissolution 
of the firm.” (Emphasis supplied). 
The letter then went on to mention that 
wild allegations had been made by the 
plaintiff; referred to the surreptitious 
withdrawal made by the defendant of a 
large sum of money namely Rs. 1,10,000/- 
from the firm’s Bank account at Jullun- 
dur and demanded refund of the said 
amount by the plaintiff. 


11. Now it must be mentioned that 
Mr. Mahendra Gill, the learned Advocate 
for the plaintiff, has stated that the re- 
ference to clause 14 in the letter dated 
June 19, 1973, addressed by him on be- 
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half of his clients to the two defendants 
was a mistake in the sense that the notice 
of dissolution of the partnership firm did 
not require to be a notice of two clear 
months and that what clause 14 really 
provides is that when a partner chooses 
to retire then he must give two months’ 
clear notice in writing of his intention to 
So retire.. 

12. Mr. Gill, says that the inten- 
tion of the plaintiff was to dissolve the 
firm by exercising his right in law to do 
so by a notice of dissolution under Sec- 
tion 43 of the Indian Partnership Act, 
1932, (hereinafter referred to as “the Act”) 
is clear from paragraph 2 of the letter 
dated the 19th June, 1973 (which has been 
set out above) and that at the worst it 
may be taken that the mention of two 
months’ period indicates the date from 
which the firm is to be dissolved as pro- 
vided under sub-section (2) of Section 43 
of the Act, f 

13. In so far as the letter dated the 
9th July, 1973, addressed by the defen- 
dants’ Solicitor M/s. Gagrat and Co. is 
concerned, Mr. V. O. Meghani, the learned 
Advocate for the defendants says that the 
sentence in paragraph 2 of that letter 
namely, 

“In any event, our clients are agree- 
able to the dissolution of the firm.” 
does not mean that the defendants were 
really agreeable to the dissolution of the 


‘firm as such. But what was meant was 


that the defendants were agreeable to the 
plaintiffs retirement from the firm. Ac- 
cording to Mr. Meghani, this construction 
is proper and reasonable because in plain- 
tifPs advocate’s letter clause 14 of the deed 
of partnership, was referred to. 


14. It requires to be mentioned 
that during the course of the arguments, 
it was vehemently ‘suggested by Mr. 
Meghani, that the plaintiff’s Advocate’s 
notice, dated the 19th June,-1973, is real- 
ly a notice of retirement; that the plain- 
tiff had in fact retired from the partner- 
ship and that all that he (the plaintiff) 
was entitled to was the ascertainment of 
his share and dues, if any, so that the 
partnership business which according to 
him was an old family business must con- 
tinue and be in the hands. of the two. de- 
fendants, 


15. I will refer to this aspect of 
the matter at a later stage of this judg- 
ment. 


- 16. Basically the contention of 
Mr. Gill, the learned advocate for the 
plaintiff is, that a proper construction of 
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the deed of partnership the 4th Decem- 
ber 1967 will show that it is clearly a 
partnership at will. It is then contended 
that by the letter dated 19th June 1973 a 
valid notice of dissolution was given by 
the plaintiff, notwithstanding the mis- 
taken reference to clause 14 and that in 
any event, the correspondence reveals 
that there was mutual consent that the 
firm be dissolved, when the defendants 
in terms stated that they were agreeable 
to the dissolution of the firm. According 
to Mr. Gill, in this view of the matter 
even if it were to be assumed that the 
notice of dissolution dated the 19th June 
1973 was somehow defective the dissolu- 
tion of the partnership firm will be by 
consent under the provisions of Section 40 
of the Act. ; 
17. Mr. Meghani, the -learned Ad- 
vocate for the defendants, on the other 
hand contends that the partnership is not 
at will;.that the letter dated the 19th 
June, 1973 by the plaintiffs advocate, to 
the defendants, at the best, constitutes a 
notice under clause 14 of the partnership 
deed for retirement of the plaintiff and 
that in fact the plaintiff has so retired. 


18. Naturally, on the basis of 
their respective contentions it is urged on 
behalf of the plaintiff that a Receiver of 
the assets of the partnership firm must be 
_appointed and on behalf of the defen- 
dants the plaintiff’s argument is refuted 
and it is urged that no receiver can be 
appointed. The defendants then contend- 
ed that in any event the conduct of the 
plaintiff as disclosed by material on re- 
cord is such that the Court should not 
assist him by appointing a receiver of the 
partnership assets. 

19. . It requires to be noticed that 
the plaintiff's notice of miotion for ap- 
pointment of receiver, being No. 3413 was 
taken out on the 10th August 1973 and a 
Judge of the City Civil Court, (Judge 
Suresh) by his order. dated the 20th 
February, 1975, refused to appoint a re- 
ceiver. The learned Judge „rejected 
prayer (a) of-the notice of motion but 
passed an order as regards prayer (b) 
restraining: the parties as to dealing with 
some of the properties. 

_., 20. It also requires to be noticed 
-that the learned Judge of-the City Civil 
Court, ‘began his order by saying that 
there was hardly any substance in the 
notice of motion. A perusal of the order 
of the learned Judge, | shows that accord- 
ing . to him the core of the matter was 
that in the instant case the partnership 


7 was not a partnership at will. He arrived 
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at this conclusion on a reading of Cls. 14 
and 15 of the partnership deed and then 
curiously went on to observe (presumably 
on his construction of the plaintiff's ad- 
vocate’s letter of 19th June 1973) that the 
plaintiff had in fact retired from the 
partnership as contemplated by clause 14 
of the deed of partnership. 

21. It would appear that the learn- 
ed Judge, on his reading of the deed of 
partnership and in particular clauses 14 
and 15 and on the basis of an English de- 
cision in Abbott v. Abbott, reported in 
(1936) 3 All ER 823, came to the conclu- 
sion that in the instant case.the partner- 
ship was not a partnership at will and 
therefore held that plaintiff could not 
claim a dissolution of the firm. 


22. In this view of the matter, the 
learned Judge, did not consider it neces- 
sary to deal with the affidavits of the 
parties in detail, but briefly referred to 
the places in Bombay and Punjab where 
partnership business was being carried on 
and to certain properties in Kumpta 
Street, and Fort Street at Bombay. 


23. It is in these circumstances 
that the plaintiff being aggrieved by the 
order of the learned Judge of the City 
Civil Court dated 20th February 1975 has 
filed this appeal. 

24. Now I should have thought 
that a perusal of the deed of partnership 
dated 4th December 1967 and in parti- 
cular the opening words in clause 14, 
“The partnership being at will...... ” wag 
sufficient to disclose to the Court the in- 
tention of the parties that the partnership 
constituted by the deed of 4th December 
1967 was a partnership at will within the 
meaning of the Act and that in view of 
such an express declaration by the. parties 
there would be no question of a contrary 
implication. 

25. But Mr. Meghani argued that 
the deed of partnership dated the. 4th 
December, 1967 (which according to him 
was only one of a series,_concerning the 
family business) read as a whole and 
properly -construed, taking into account 
its history, would show that it was never 
intended that the partnership should be 
dissolved at the whim of any individual 
partner.. On this footing he claimed. that 
the partnership was not a parinerelip. at 
will. i 

26. In u a his ineo 
Mr. Meghani. has taken me. through a 
number of authorities, to some of which 
I. will refer, even though the. general 
principles on which, provisions as to the 
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duration and/or determination of a part- 
nership may be implied, have been dis- 


cussed by the Supreme Court in Karu- - 


muthu Thiagarajan Chettiar v. E. M. 
Muthappa Chettiar, AIR 1961 SC 1225. 


27. Now 
whether the partnership between the 
parties is a partnership at will or not, re- 
gard has to be had not only to the princi- 
ples of construction of documents (so that 
it may be ascertained if there are any 
implied provisions) but also to’ the rele- 
vant provisions of the Indian Partnership 
Act of 1932. 

28. No doubt the Court may ob- 
tain assistance from English as well as 
Indian authorities as also from learned 
commentaries such as Lindley on Partner- 
ship and S. T.. Desai on the Law of 
Partnership but the question as to the 
nature of the partnership involved and 
the rights of-the partners concerned can 
only be decided and determined in the 
light of the provisions of the Indian 
Partnership Act, 1932. 


29. - It requires to be noticed that 
there are specific provisions in the Act 
concerning the nature of a partnership; 
the rights of the partners concerned as 
to dissolution; and when a partnership 
can be said to determine by efflux of time 
or otherwise. Now it is significant that 
there are also special provisions as to in- 
coming and outgoing partners and Chap- 
ter V provides for the introduction of a 
partner into an existing firm as well as 
the retirement of a partner from an exist- 
‘ing firm. 


30. It is important to notice that 
unlike the position in England what is a 
partnership at will has been defined by 
Section 7 of the Indian Partnership Act. 
Section 7 reads as follows: 

“Where no provision is made by con- 
tract between the partners for the dura- 
tion of their partnership, or for the de- 
.termination: of their partnership, the 
partnership is “partnership at -will’.”. 
In so far as the dissolution of a firm is 
concerned the relevant provisions are 
‘contained in Chapter VI which begins 


with Section 39. Section 40 provides for - 


dissolution by agreement. . Section 41 
provides for compulsory dissolution i in cer- 


-tain circumstances and Section 42 pro- - 


vides for dissolution on the happening of 


certain. contingencies subject however to 
-contract between .the partners. One of . 


"such contingencies is the death of a part- 
-~ ner and another the saciudiesiion:- of ‘a 
partner as an insolvent. . 
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31. Section 43 which gives a statu- 
tory right to a partner to enforce a dis- 
solution by notice reads as follows: 

"43 (1) Where the partnership is at 
will, the firm may be dissolved by any 
partner giving notice in writing to all the 
other partners of his intention to dissolve 
the firm. 

(2) The firm is dissolved as from the 
date mentioned in the notice as the date 
of dissolution or, if no date is so men- 
‘tioned, as from the date of the communi- 
cation of the notice.” 

Section 44 provides for dissolution by-the 
‘Court on ‘any of the grounds stated 
therein, 

32. It is also necessary to refer to 
Section 32. The material- portion of 
which i.e. (1) (c), provides that a partner 
may retire where the partnership is at 
will by giving a notice in writing to all 
the other partners of his intention to 
Tetire, 


33. Mr. Meghani, invited my at- 


-© tention firstly to Glynn v. Margetson and 


Co., 1893 AC 351 and in particular to a 
remark of Lord Halsbury at page 357 that 
it was permissible for the Court :— 
“Looking at the whole of the instru- 
ment, and seeing what one must Tegard, 
for a reason which I will give in a 
moment, as its main purpose, one must 
reject words, indeed whole provisions, if 
they are inconsistent with what one as- 
sumes to be the main purpose of the con- 
tract. The main purpose of the contract 
was to take on board at one port and to 
deliver at another port a perishable cargo.” 
Mr. Meghani described this rule of con- 
struction as the “Main Purpose Rule” and 
stated that the remarks of Lord Halsbury 
were approved in the latter case of Suisse 
Atantique Societe D’armement Maritime 
S. A. v. N. V. Rotterdamsche Kolen Cen- 
trale, reported in (1966) 2 WLR 944 at 
page 986. He- then referred to a divorce 
ease, Hart v. Hart, (1881) 18 Ch 670, 
where Kay, J. at page 692, observed that 
the Court must try to construe the agree- 


-ment by placing itself in the position as 


near as it can be, of the parties making. 
mat agreement. The learned Judge said 
a 


“That is the rule, as I understand, on 


‘the construction of every deed or docu- 


ment, whether it be an agreement,” a deed, 
or a will.” 


34. Mr. Meghani, fies Rete to 
an English Case Admastos Shipping Co. 
Ltd. v. Anglo-saxon Petroleum Co, Ltd. 


-reported in (1958) 1 Al ER 725, where on 


a construction- of the. document, the 
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words, “bill of lading” were read as the 
words, “Charter party”. 


35.. Mr. Meghani, also referred to 
an old English Case, Grawshay v. Maule, 
(1818) 1 Swans 495, a passage from which 
is quoted in Karumuthu Thiagarajan 
Chettiar’s case AIR 1961 SC 1225. In that 
ease, the Supreme Court observed that 
implied terms could be read into a part- 
nership agreement in order to ascertain 
whether the partnership agreement con- 
tained any of the two exceptions referred 
to in Section 7 of the Act. The Supreme 
Court, was considering the question as to 
what was the meaning of the words, 
‘partnership at will’ and thereby the scope 
and ambit of Sections 7 and 43 of the Act. 


36. This is what the Supreme 
Court said: 


“Now S. 7 contemplates two excep- 
tions to a partnership at will. The first 
exception is where there is a provision in 
the contract for the duration of partner- 
ship the second exception is where there 
is provision for the determination of the 
partnership. In either of these cases the 
partnership is not at will. The duration 
of a partnership may be expressly provid- 
. ed for in the contract; but even where 
there is no express provision, Courts have 
held that the partnership will not be at 
will if the duration can be implied. See 
Halsbury’s Laws of England, Third Edi- 
tion, Vol. 28 p. 502, para 964, where it is 
said that where there is no express agree- 
ment to continue a partnership for a defi- 
nite period there may be an implied 
agreement to do so. In Crawshay v. Maule, 
(1818) 1 Swans 495 = 36 ER 479 at p. 483 
the same principle was laid down in these 
words at p. 483:— 

“The general rules of partnership are 
well settled. Where no term is expressly 
limited for its duration, and there is 
nothing in the contract to fix it, the 
partnership may be terminated at a 
moment’s notice by either party ...... s+. 
Without doubt, in the absence of express, 
there may be an ‘implied contract, as to 
the duration of a partnership.”. The same 
principle in our opinion applies to a case 
of determination. The contract may ex- 
pressly contain that the partnership will 
determine in certain circumstances; but 
even if there is no such express term, an 
implied term as to when the partnership 
will determine may be found in the 
contract.” 


37. The Supreme’ Court, then 
stated that what the Court had to see was 
whether it was possible to infer from the 
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contract of partnership whether there was 
an implied term as to its duration or at 
any rate an implied term as to when it 
will determine. In that case the Supreme 
Court was considering the terms of a con- 
tract of partnership which was entered 
into between two partners for the purpose 
of carrying on managing agencies business. 
The said contract provided for the carry- 
ing on of management in rotation once 
in four years so that one partner was to 
manage for the first four years and the 
second partner to manage for the next 
four years. It was also provided that the 
heirs of the partners and those getting 
such rights would carry on the manage- 
ment in rotation. The Supreme Court on 
a construction of this document found 
that although it could not be said that the 
partnership was to be permanent, even if 
there were some doubt as to whether any 
duration was implied there was no doubt 
that the said contract implied that the 
partnership will determine when the 
managing agency terminates. Having 
found that there was an implied term as 
to determination at least the Supreme 
Court came to the conclusion that in view 
of Section 7 of the Act, it could not be 
said that that partnership was a partner- 
ship at will. 


38. Mr. Meghani, the learned Ad- 
vocate for the defendants has contended 
that if the deed of partnership dated the 
4th December, 1967 is perused and in 
particular clause 14, it would be seen that 
there is an express agreement for retire- 
ment if the partner concerned gives clear 
two months’ notice, According to Mr. 
Meghani, this is a provision for determi- 
mation of the partnership within the 
meaning of Section 7 of the Act, so that 
it would also mean that the partnership 
cannot be determined at a moment’s 
notice. According to Mr. Meghani, it fol- 
lows that the: partnership in suit is of 
some duration. He particularly argued 
that the history of this family concern 
showed that it could never have been the 
intention of the parties to permit the 
family business to be closed down at the 
whim of one of the partners. He urged 
that clause 14 was the only mode for exit 
of a partner from the partnership. He 
argued that after all this was a family 
concern which had been started in 1914 
and that it could not be brought to an 
abrupt end so long as there were two 
partners willing to carry on the business. 
Mr. Meghari went to the extent of say- 
ing that in a manner of speaking the 
duration of this particular partnership 
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was permanent. His argument was that a 
partnership at will will never provide for 
a mode of exit and that once the deed 
provides for a mode of exit then it must 
necessarily mean that being contractual, 
it involves bilateral obligations which ob- 
ligations may be express or implicit de- 
pending on the intention of the parties 
which the Court must determine. 


39. In other words, the contention 
of Mr. Meghani which he has vehemently 
asserted is that the deed of partnership 
contains an implied provision as to dura- 
tion which is up to such time as two 
partners are able and willing to carry on 
the business. It was contended that there 
was also an implied term as.to determi- 
nation because when a partner exercised 
his right under clause 14 of the deed, he 
brought about a determination of the 
partnership firm within the meaning of 
Section 7 of the Act, 


40. Now a reading of S. 7 of- the 
ct, makes it clear that two conditions 
ust be satisfied before it can’be said that 
a particular partnership is a partnership 
t will or to put it differently the deed of 
partnership must not contain any provi- 
ions whether express or implied as to (a) 
'the duration of their partnership” or (b) 
“for the determination of their partner- 
hip”. If these two provisions are absent 
or cannot be implied then the partnership 
will be at the will, Whether they are 
called conditions or exceptions the fact 
remains that there. should be no provi- 
sion in the contract for the duration of 
their partnership or for the determination 
of their partnership. 


41. Now it requires to be noticed 
that there is.as such in the deed of part- 
nership dated the 4th December 1967, no 
provision as to the duration or as to the 
determination. But Mr. Meghani would 
have the Court read clauses 14 and 15 of 
the deed in such a manner (along with 
the whole document) as to come to the 
conclusion that there is a provision for 
duration as also a provision for determi- 
nation. The provision for duration, accord- 
ing to Mr. Meghani, being permanent i.e. 
till the time when at least two partners 
are available and are willing to carry on. 
It is then urged that there is a provision 
for determination because retirement con- 
templated in clause 14 must be equated 
to a provision for determination. 











42. In my opinion these conten- 
tions are clearly untenable in so far as it 
sought to be argued that clause 14 of the 
deed which provides for and regulates 
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retirement of a partner is a provision for 
determination within the meaning of Sec- 
tion 7 of the Act. If Mr. Meghani were 
to be right then it would come to this that 
if there is no provision at all in a deed of 
partnership as to retirement a partner 
could nevertheless retire under the statu- 
tory right contained in Section 32 (1) (c) 
but if there is reference to the right to 
retire with. some conditions attached as 
for instance the period of notice or the 
settlement of accounts etc, then that 
would amount to a provision for determi- 
nation within the meaning of Section 7 of 
the Act and the partner concerned cannot 
Tetire under Section 32 (1) (c), because the 
partnership will then not be a partnership 
at wil: In my opinion it is not permis- 
sible to equate retirement. with determi- 
nation within the meaning of Section 7 of 
the Act. 

43. It is interesting to notice that 
what Section 7 of the Act refers to is not 
a provision for the duration of the partner- 
ship but a’ provision for the duration of 
their partnership. This means that the 
deed of partnership must contain a provi- 
sion for the duration of the partnership 
consisting of all the partners concerned 
that is to say a partnership in which each 
of the existing partners is a partner. 
Similarly, the determination is to be of 
their partnership and not a partnership 
from which one of the partners has been 
excluded. 

44, It would appear that an argu- 
ment of the nature, as advanced by Mr. 
Meghani before me, was also advanced 
before the Gujarat High Court in Keshav- 
lal Lallubhai Patel v. Patel Bbhailal 
Narandas, AIR 1968 Guj 157. 


45. Bhagwati, J. (as he then was) 
after discussing the principles for con- 
struction of a partnership at will includ- 
ing the terms which may be implied held 
that the retirement of a partmer from a 
firm did not have the effect of dissolving 
the firm so that it could not be said that 
it would amount to determination of the 
partnership inter se between all the part- 
ners. The learned Judge observed that 
the retirement of a partner merely severs 
the partnership between the retiring part- 
ner and the continuing partners leaving 
the partnership amongst the continuing 
partners unaffected and that the firm con- 
tinues with the changed constitution 
comprising the continuing partners. The 
learned Judge then observed as follows: 

“What Section 7 requires is that there 
should be no provision made by contract 
between the partners for the duration of 


t 
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their partnership or for the. determination 
of their partnership. The important 


words are “their partnership” and since 


the pronoun “their” in the context stands 
for the ‘partners’, these words have clear- 
ly reference to partnership between all 
the partners and not partnership of any 
one partner with the rest. A provision 
for retirement of a partner which has the 
effect of disrupting the partnership only 
as between the retiring partner and the 
continuing partners and not as between 
all the partners inter se cannot therefore 
be regarded as a provision for determina- 
tion of “their partnership” within the 
meaning of Section 7.” ; 

46. I find myself in respectful 
agreement with these observations and in 
my view any provision as to the retire- 
ment of a partner whether conditional or 
otherwise, whether at a moment’s notice 
or of a specified period and whether on 
taking accounts or without taking ac- 
counts, cannot be considered to be a pro- 
vision for determination of their partner- 
ship within the meaning of Section 7 of 
the Act. 

47. The view that I have taken is 
also supported by the judgment of the Su- 
preme Court in Karumuthu Thiagarajan 
Chettiar’s case, where at page .1230 of AIR 
1961, the Supreme Court, said that the 
essence of a partnership at will was that 
it was open to either partner to dissolve 
the partnership by giving notice and that 
“relinquishment of one partner’s interest 


in favour of the other ............ is a very 
different matter.” ` 
48. It is therefore substantially 


clear that retirement of a partner, which 
is the same thing as relinquishment of 
one partner’s interest in favour of the 
other; is a very different matter from the 
determination of the partnership consist- 
ing of the original partners. In fact it 
requires to be noticed that the Act con- 
tains special provisions in that behalf so 
that the question of retirement of a part- 
ner is considered in Chapter V and the 
dissolution of a firm is considered in 
Chapter VI. 


49. It was argued on behalf of the 
defendants that the word ‘their’ used in 
Section 7 of the Act makes no difference 
because if one partner goes out by retire- 
ment or otherwise their partnership auto- 
matically determines. In my view this 
can never be so, because the provisions of 
Section 7 of the Act clearly reveal that 
what is contemplated is a provision for 
the determination of the whole firm which 
is described as their partnership. Any 
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provision in the deed of partnership which 
does not bring about the determination of 
the whole firm consisting of the existing 
partners is not a provision for determina- 
tion within the meaning of Section 7 of 
the Act. 

50. The learned Judge of the City 
Civil Court, was therefore clearly in 
error in holding that the partnership in 
the present case was not a partnership at 
will, ; 

50-A. It is appropriate at this stage 
to notice Mr. Meghani’s argument on the. 
effect of the words, which are opening 
words of clause 14 of the deed of partner- 
ship i.e. “That the partnership being at 
WIL secied weetseeee 


51. It was solemnly contended by 
Mr. Meghani that if the document is read 
as a whole then these words must be re- 
jected or even removed as either being 
inappropriate or surplus and for this he 
relied on a comment at page 413 of.Hals- 
bury’s Laws of England, Third Edition, 
Vol. 11. The suggestion is that if the- 
instrument is to be construed according 
to the intention of the parties as appear- 
ing from the whole of the document ‘then 
the intention must not be defeated by too 
strict an adherence to the actual words. 


52. I am unable to appreciate how 
this proposition has any application in the 
instant case when there is an explicit 
expression by the parties that they con- 
sidered their partnership as being a 
partnership at wil. Clause 14 as even 
the learned Judge of the City Civil Court 
has observed is a reiteration of the statu- 
tory provision contained in Section 32 (1) 
(c). There can be no doubt that what the 
parties intended was that although the 
partnership was at will and even though 
there was a statutory provision which 
enabled the partner to retire it was neces- 
sary to provide for a notice period of 
two months and that the retiring partner.. 
would ‘be allowed to retire from the firm 
on the settlement of his accounts and his 
liabilities, i 

53. The next contention of Mr. 
Meghani was that even if this Court were 
to hold that there is no express or implied 
provision for duration or determination — 
within the meaning of Section 7 of the 
Act a proper construction of the deed of 
partnership shows that it was the inten-. 
tion (of the partners?) that the family. 
business should never be put to an end 
to and therefore there could be no valid 
demand for dissolution by the plaintiff. 
For this proposition he relied on the Su- 
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preme Court decision in Karumuthu 
Thiagarajan Chettiar’s case, (AIR 1961 SC 
1225). - According to Mr. Meghani the 
Court in that case had held that, that the 
partnership under consideration was not a 
partnership at will because the intention 
of the partners in the circumstances of 
that case could not be to create a partner- 
ship at will. 


54. I am afraid I do not read the 


Supreme Court judgment in the manner. 


suggested because the Supreme Court it- 
self observed that: 

“The intention obviously was to have 
a partnership of some duration, though 
the duration was not expressly fixed in 
the agreement.” 
It was after this observation that the 
Court held that on the terms of the con- 
tract in that case even if there was some 
doubt whether any duration was implied 
there was no doubt that the contract im- 
plied that the partnership will determine 
when the managing agency terminated. 
In other words, the Court came to the 


conclusion that that partnership was not ` 


a partnership at will because the case was 
brought within the meaning of Section 7 
of the Act and it was only after the Court 
held that there was an implied term as 
to determination that it found that the 
partnership could not be said to be a 
partnership at will. 


55. ‘In my opinion, if on a proper 
construction of the document in question 
it is held that there was a partnership at 
will, the provision of law as to dissolution 
by notice could not be negatived by say- 
ing that because there was an old family 
business and because there is a sentiment 
that the family business should not be 
put an end to, one of the partners cannot 
seek a dissolution by notice in that behalf 
under Section 43 of the Act. 


56. Once it is established that the 
partnership is a partnership at will the 
provisions of Section 43 must take effect 
and cannot be set at naught by an asser- 
tion that it could never have been intend- 
ed that the family business’ should be 
abruptly put an end to. 

57. It was then suggested by Mr. 
Meghani that even if this Court holds that 
the partnership is a partnership at will 
the parties have contracted out of their 
right to dissolve the partnership by 
Notice. I am afraid this contention has 
only to be made to be rejected because 
it is directly opposed to the provisions of 
the statute and in particular Section 43 
of the Act. 1 have not been able to ap- 
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preciate how any partners can contract 
out of the provisions of Séction 43 of the 
Act. 


58. The .only. manner in which 
partners could prevent the operation of 
Section 43 of the Act is to ensure that 
their partnership is not a partnership at 
will so that it does not fall within the 
provisions of that section. f 

59. I must now refer to the con- 
tention of Mr. Meghani, that the corres- 
pondence discloses that the plaintiff has 
in fact on his own volition retired from 
the partnership. This contention is per- 
haps based on the observations of the 
learned Judge of the City Civil Court that, 


“It is more than clear that the plain- 
tiff gave the notice dated June 19, 1973. 
He was- in fact intending to retire from 
the partnership as provided under Cl. 14 
of the said deed.” i 
There is no substance in this argu- 
ment and I must hold that the learn- 
ed Judge was also clearly in error. 
A perusal of the correspondence does not 
show any such intention. It cannot be 
said with any show of reason that the 
plaintiffs Advocate’s notice, dated the 
19th June, 1973, spelled out an intention 
to retire, far from it being ‘more than 
clear’, On the contrary, as I have men- 
tioned, paragraph 2 of the notice dated 
19th June, 1973, sets out in terms that the 
plaintiff was giving notice of his intention 
to dissolve the said firm and that accord- 
ing to the plaintiff, at the expiry of the 
period of the notice, the said firm shall 
Stand dissolved. 


60. As a matter of fact the defen- 
dants by their Solicitor’s letter of the 9th 
July in the clearest possible. terms indi- 
cated their agreement to the dissolution 
of the firm. All that has been done now 
is that a gloss is sought to be put on these 
words and the suggestion is that what 
was meant by the “dissolution of the firm” 
was the going out of the firm of the plain- 
tiff alone. Indeed the correspondence 
does not show that the plaintiff was ever 
told at any time that he had in fact re- 
tired from the firm by reason of clause 14 
of the deed of partnership and the letter. 
of 19th June 1973 as interpreted by the 
defendants. 


61. In this view of the matter, 
there appears to be considerable substance 
in the contention of Mr. Gill, the learned 
advocate for the plaintiff, that as the re- 
sult of the correspondence both parties 
agreed that the firm should be dissolved 
and that this agreement is reflected in the- 
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letters exchanged by the plaintiffs advo- 
cate and the defendants’ solicitors. 


62. It requires to be noticed that 
after the letter of the 9th July 1973 a 
somewhat acrimonious correspondence 
continued, in which allegations and 
counter-allegations were made. Now it 
may be mentioned that one of the points 
which agitated the defendants was the 
withdrawal of a large sum of money by 
the plaintiff from the firm’s bank account 
in the United Commercial Bank at Jullun- 
dur and an apprehension was expressed 
that there would be no moneys for mak- 
ing refunds to the firm’s customers. 


63. As is natural in these cases, 
both parties took up untenable attitudes 
and made allegations and counter allega- 
tions. But my attention has been invited 
to the record and in particular an affi- 
davit of the plaintiff dated 10th Septem- 
ber 1973 in which it is stated that the 
plaintiff himself refunded to the custo- 
mers of the firm an aggregate sum of 
Rs. 1,05,117/- as set out at Ex. 1 to that 
affidavit. The. plaintiff in his said affidavit 
has stated that during his visit to Jullun- 
dur in the middle of August 1973 he made 
various payments aggregating to Rupees 
1,05.117/- by means of payees account 
cheques drawn on the Punjab National 
Bank, Jullundur City, and that he has 
in his possession signed and Stamped re- 
ceipts in that behalf, 


64. Again in his affidavit dated 7th 
February, 1974, the plaintiff says, 

tI say that by withdrawing the said 

sum of Rs. 1,10,000/- and by repaying 
about Rs. 1,08,000/- to the admitted credi- 
tors of the suit firm I have acted in the 
best interests of the suit firm.” 
Actually the suggestion of Mr. Gill, is 
that the plaintiff withdrew the sum of 
Rs. 1,10,000/- from the firm’s bank ac- 
count in the United Commercial Bank at 
Jullundur in order to safeguard himself 
and ensure that the refunds were in fact 
made to the firm’s customers. ; 

65. Whatever may be the truth of 
the statement the fact remains that the 
customers of the partnership firm have 
been refunded their amounts so that liabi- 
lity of the firm to that extent has been 
met. 

66. Now the last contention urged 
by Mr. Meghani, is that on the facts of 
the case, it is not just and convenient that 
the receiver should be appointed and that 
there is a sinister motive on the part of 
the plaintiff in asking for the appoint- 
ment of a receiver. He points to the 
conduct of the applicant in having taken 
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away -the said amount of Rs. 1,10,000/- 
from the firm’s. bank account in Jullun- 
dur. It is also contended on behalf of 
the defendants that it is not necessary 
to appoint a receiver of the partnership 
assets as according to the defendants no 
business worth the name is being carried 
on at Bombay and the plaintiff has him- 
self stated that he has closed down the 
branches in the Punjab. It was also as- 
serted that the main business of the 
partnership was the air travel business - 
at Jullundur which had in any event 
come to an end. 

67. As to the conduct of the plain- 
tiff, the argument -that the taking away 
of Rs. 1,10,000/~ was improper and that 
the plaintiff has acted in a manner hostile 
to the partnership firm and against its 
interest by arranging with his wife who 
is the owner of the building at Jullundur 
to terminate the tenancy of the partner- 
ship firm in that building where the Jul- 
lundur Office of the firm was carrying on 
its business. It is suggested that that was 


-a very valuable asset of the firm along 


with membership of I. A. T.-A. Then 
comes the suggestion. that the defendants 
can safeguard the assets and business of 
the partnership firm better than a receiver 
can, g 
' 68. Now when there are differences 
and disputes between partners and parti- 
cularly when there is considerable animo- 
sity, it is difficult to accept the contention 
that the assets of the partners will be 
safer in the hands of one of the partners 
than in a receiver appointed by the Court 
for the purpose of safeguarding the assets 
and properties of the partnership firm. I 
should have thought that the very pur- 
pose of appointment of a receiver is to 
ensure his holding or securing the funds 
and other properties belonging to the firm 
for ultimate distribution amongst the 
partners in accordance with their rights 
and entitlements when determined. As 
Kerr, says in his treatise on Receivers at 
page 5, the object sought by the appoint- 
ment of a receiver is the safeguarding of 
property for the benefit of those entitled 
to it. Although there are many allega- 
tions by each party against the other, I 
do not find in the conduct of the plaintiff 
any special features, which would dis- 
entitle him to interim relief by way of 
appointment of a receiver pending the 
hearing and determination of the suit 
filed by him for the dissolution of the 
partnership firm and for accounts. 
69. As a matter of fact, it is sub- 
stantially clear that the approach of the 
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defendants throughout has been that after 
issue of the notice dated June 19, 1973 
the plaintiff has retired; that the business 
is theirs and that they are virtually the 
owners of the business and entitled to 
carry on the same to the exclusion of the 
plaintiff. 

70. I have already held that the 
partnership in suit is a partnership at will 
and that a valid notice for dissolution was 
given by the plaintif by his advocate’s 
letter dated 19th June 1973. The partner- 
ship firm is therefore dissolved, either at 
the date of the communication of the 
notice or in any event at the expiry of 
two months from the 19th June 1973. 

OTL In these circumstances, it is 
necessary in order to safeguard the inte- 
rests of both the parties that pending the 
hearing and determination of the suit, the 
assets and properties of the partnership 
should be in the custody of an impartial 
person. After all a receiver can be an 
impartial person appointed by the Court 
with the object stated that is to say the 
protection and safeguarding of the assets 
of the firm for eventual distribution ac- 
cording to law. Mr. Gill, invited my at- 
tention to Halsbury’s Laws of England, 
Third Edition, Volume 28, on partnership, 
page 554, where it is stated that the Court 
has jurisdiction to appoint a receiver 
whenever it is just and convenient on the 
application of any partner and that the 
Court will do so if the property is in 
danger or if the partnership has been or 
is about to be dissolved. 


72. In Kerr on Receivers, 
Edition, page 63, it is stated that 

“the readiness of the Court to appoint 
a receiver in partnership cases depends 
upon whether the partnership has been 
dissolved at the time when the applica- 
tion is made. If a dissolution has clear- 
-ly been effected by the service of’ the 
writ, or if the partnership has expired by 
effluxion of time, a receiver will readily 
be appointed, though the appointment is 
not a matter of course; it will be enough 
to show that one of ‘the former partners 
is delaying the winding up and realisation 
of the business.” 

73. First of all I have held that the 
partnership is a partnership at will and 
that it has been dissolved by the notice 
of dissolution dated June 19, 1973 given 
by the plaintiffs advocate. Secondly, in 
view of the attitude taken up by the de- 
fendants, it is clear that the defendants 
have effectively kept the plaintiff out and 
are arrogating to themselves the owner- 
ship of the partnership business. 
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74. In this view of the matter, I 
consider it not only just and convenient 
but necessary that a receiver should be 


appointed, forthwith. 


75. The learned Judge, of the City 
Civil Court, was clearly in error in re~ 
fusing to do so by his order dated the 
February 20, 1975. 


76. At this stage, Mr. Meghani the 
learned `Advocate for the defendants, 
sought my permission to address the 
Court on the question of two specific pro- 
perties which are said to, be the proper- 
ties of the firm, one the tenancy rights of 
premises where the firm’s business has 
been carried on at Kumpta Street and the 
other, a building situate at Fort Street 
called “Anand Niketan” which is said to 
be owned by the same partners that is to 
say the plaintiff, defendants Nos. 1 and 2 
although in different shares the mother, 
defendant No. 2, having half share and 
the two ‘brothers each having a quarter 
share in the building. My attention was 
invited to the paragraph 12 of the order 
dated 20th February 1975 made by the 
learned Judge of the City Civil Court 
where after stating that the defendants 
claimed that the two properties did not 
belong to the suit partnership, he ob- 
served, 


“Prima tse the documents do not 
show that these two properties belong to 
the suit partnership.” 

Now the learned Judge does not mention 
as to which documents he was referring. 


‘Mr. Meghani, states at the bar that the 


documents that the learned Judge was re- 
ferring to were firstly two letters both of 
19th December 1972 addressed by the 
three partners to the 2nd Income-tax Offi- 
cer, A-2, Ward, Bombay 1. In both the 
letters it is stated that the interest of the 
plaintiff, and defendants 1 and 2 in the 
property at 40 Fort Street was in the 
following shares: Mrs. Tarawati Premnath 
Ramsarandas 50%, Mr. Iqbal Nath Anand 
s/o Premnath Anand 25% and Mr. Rame- 
shwar Nath Anand s/o Premnath Anand 
25% 

TI. It is not clear ay to why two 
letters were addressed with regard to the 
same property but it is suggested as the 
language of the two letters shows that in 
one reference is to “leasehold property” 
at 40, Fort Street and in the other the 
reference is to their “land” at 40 Fort 
Street. Now whatever may be the reason 
for two letters having been issued, the 
fact remains that all the three partners 
to this litigation have jointly made a state- 
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ment to the Income-tax authorities as to 
their shares in the property at 40 Fort 
Street, 

78. Mr. Meghani then referred to 
an affidavit dated the 23rd August 1973 
filed by defendant No. 2 Mrs. Tarawati. In 
paragraph .8 she has contended that the 
building at Fort Street, ‘Anand Niketan’, 
was not constructed from the funds of the 
suit firm but out of the loans taken from 
the partnership and that the suit firm was 
a tenant of the owners and was paying 
rent for the portion occupied by the firm 
in the suit building being the front portion 
on the ground floor of the depth of about 
14 ft. 

79. Mr. Meghani then stated that 
as leave was sought to rely on the books 
and income-tax returns of the partnership 
when produced, certain other documents 
were shown to the learned Judge and 
those documents were certain income-tax 
assessment orders; some letters as well 
as entries in books of accounts. 


80. There is some controversy as 
to what documents were shown to the 
learned Judge and what were not It is 
obvious that I cannot come to any con- 
clusion as to what documents were seen 
by the Judge and on which documents he 
placed reliance for the purpose of his find- 
ing that “Prima facie the documents do 
not show that the two properties belong 
to the suit partnership.” 

81. Mr. Meghani tells me that it 
is not the practice of the City Civil Court 
to place copies of documents which are 
. referred to or relied upon in this manner 
on record at the hearing of interlocutory 
matters. I must express my disapproval 
of this practice. It is not proper for the 
Court to arrive at any finding even if it 
be of a prima facie nature by referring 
to a document without placing on record 
a copy of that document. It may be per- 
missible when leave is reserved for re- 
ferring to and relying on certain docu- 
ments when produced for the learned 
Judge to look into those documents. But 
if he wishes to base his finding on any 
material contained in those documents 
then to that extent copies must be placed 
on record. In other words evidence must 
always be spread across the record. I: find 
myself at the considerable disadvantage 
in the sense that I cannot ascertain what 
‘was the evidence which persuaded the 
. learned Judge to arrive-at the prima. facie 
conclusion that the two properties did not 
belong to the suit partnership. a: 
- 82.. However, for the purpose of 
this appeal, I find that the two letters 
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dated 19th December, 1972, addressed to 
the Income-tax authorities create suffi- 
cient doubt as to whether the property at 
Fort Street does or does not belong to 
the partnership firm. Indeed this is a 
matter which can only be decided on 
proper evidence being placed on record 
and this, it requires to be stated, has not 
yet been done. I have therefore decided 
for the moment to exclude the Fort 
street property from the order appoint- 
ing the Court receiver till such time as 
the plaintiff is able to establish by an ap- 
Propriate notice of motion which may be 
taken out by him in that behalf, that the 
property at Fort Street is the property of 
the partnership firm and should be taken 
in charge by the Court receiver, 


83. Mr. Meghani also sought to 
support the order of the learned Judge 
of the City Civil Court that the tenancy 
rights in the building at Kumpta street 
used by the partnership firm were also not 
the property of the partnership firm be- 
cause the tenancy was in the name of 
Mrs. Tarawati defendant No. 2, who 
claimed that the tenancy rights were her 
Property and not those of the partnership 
firm. It is stated that the rent bills of 
the property at Kumpta street were 
shown to the learned Judge in support of 
this contention. 


_ 84 __Mr. Gill states that his client 
will consider taking appropriate proceed- 
ings in that behalf if receiver is not ap- 
pointed of the property at Fort street, 
As regards the tenancy right of the pro- 
perty at Kumpta street he contends that it 
is an admitted position that the tenancy 
was originally in the name of Premnath 
the late father of the plaintiff and ist 
defendant and that after his death on 24th 
October 1967 it was transferred in the 
name of Mrs, Tarawatibai defendant 
No. 2. He also contends that there is no 
dispute that the premises at Kumpta 
street were all along used by the partner- 
ship firm. 


85. Mr. Gill, then argued .that 
apart from his contention that the tenancy 
tights of the Kumpta street property be- 
long to the partnership firm, on the death 
of Mr. Premnath the three partners 
would have inherited the tenancy rights 
so that the contention of Mrs. Tarawati 
that the tenancy rights exclusively belong 
to her cannot be correct even.on a prima 
facie view of the matter. .. : 


86. In my opinion, thè very ‘fact 
that. the premises at Kumpta street have 
all along been used by the partnership 
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testator, a probate can be granted. The 
lew as laid down in the decision refer- 
red to above is, if we may respectfully 
say so, correct; but in this case suspi- 
cious circumstances are being pointed. out 
one after another and the propounders are 
required to explain them to the satisfac- 
tion of the Court, Coupled .with these 


comes in to mingle the factor of unex- 


plained delay. . 

19. One factor - which weighs 
much in our.mind is this; why Sushama- 
bala should have ‘observed silence 
long fiftéen years and not even whisper- 
ed about the Will, We have already 
shown some instances where a probate 
would have facilitated some transactions 
and would have facilitated protection of 
her interest but when she did not apply 
for probate, Why should she have re- 
Mained silent all along with the Will in 
her possession ig not, easily. explained. 
One thing is however certain that Susha- 
mabala was not averse to the terms of 
the Will or to the Will as a whole, Had 
she been averse to the terms of the 
Will or allergic, so to speak, to the Will 
executed by her. husband then we could 
have understood why she dilly-dallied 
in the matter of applying for probate. 
But she was not averse because, accord- 
ing to her, when Nishikanta read out the 
Will in draft to her she proposed some 
changes in it and the changes proposed 
by her were accepted by. Nishikanta and 
they were incorporated in the Will, If 


this be true then we can only say that — 


Sushamabala had from the very begin- 
ning accepted the Will and was happy 
with its terms, She being the major be- 
neficiary indeed there-was no reason for 


her to be unhappy with the terms of the , 


Will.. Since she was not: unhappy with 
, the terms of the Will or averse to it 
(because she never tried to dissuade 
shikanta from making the Will) there was 


no reason for her not to probate the Will. 


Therefore the delay of: fifteen years in 
not probating the will coupled with 
‘Jequally long. silence,-in the circumstan- 
ces of the instant case, creates a good 
deal of suspicion in our mind and unfor- 
tunately for the propounders of the Will 
this suspicion has not been fully remov- 
ed. A ; 


20. Another contention raised by 
Mr. Datta while showing~ suspicious cir- 
cumstances surrounding the execution of 
the Will in question rests on the ground 
of disinheritance of Anath Nath Taraf- 
dar and Bhabanath Tarafdar, the respon- 
dents, Mr, Dutta pointing to the letters 
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Exts. A and A/2 addressed by Nishikanta 
to his sons Anath Nath and Bhabanath on 
16-5-1945 submits, that the relationship 
between the father and the aforesaid sons 
were of the best, He submits that while 
Nishikanta complained of the behaviour 
of his wife, youngest son and daughters 
living with him, he turned for financial 
assistance and solace towards his elder 
sons, Exts. A and A/2 showed that Nishi- 


kanta wag asking for money from Anath. 


Nath and Bhabanath to meet the expen- 
ses of his Kaviraji treatment, In those 
letters he .was complaining that others 
had become apathetic in the matter. of 
treatment.of his ailments, In his letter 
to Bhabanath, Nishikanta wrote that 
disregarding the obstructions raised, by 
the members of the family with whom 
he was living, he would go to Bhabanath 
and stay with him. Mr. Dutta contends 
that these letters clearly show that Nishi- 
kanta was: in the best of terms with 
Anath Nath and Bhabanath and had no 
them, He further 
submits that the letters written by Anath 
Nath’ and Bhabanath to the mother after 
the death of Nishikanta show that the two 
elder sons were not disrespectful towards 
their mother Sushamabala. - He also re- 
fers to the letters written by Sushama- 
bala (Ex. A/6), to Anath Nath and sub- 
mits-that when in trouble Sushamabala 


-used to look to Anath Nath for sympathy. 
- Taking all these letters into consideration 
seen . 


Mr. Dutta contends,- it.can be 
that Nishikanta had no reason to com- 
Plain against the behaviour of his afore- 
said sons. He submits that.it is strange 
that a father who looked for assistance 
towards his elder sons: would make un- 
founded allegation in the Will stating that 


_ the two sons were disrespectful towards 
‘their mother. 


He.submits that since the 
will contains false allegations it cannot be 


‘considered to be a genuine will, Further 


he contends that since the will makes un- 
natural disposition disinheriting the elder 


‘sons who were all along in amity with 


his father and helping the father, the will 


“cannot be a genuine will, To counteract 
` this argument Mr. Mitter submits that: it 


is one thing to wish weil of children and 
it is another thing to give them property: 
To support this he draws our attention 


-to the case reported in 1955 SCA 360 = 


(AIR 1955 SC 363) and reads out 
portion approvingly quoted therein from 
Hall v, Hall, (LR 1 P &-D 481, 482) and 
submits that some persuasions are legiti- 
mate, He also contends that when direct 
evidence of execution of Will is there in- 


the - 


va 
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equity of disposition ‘cannot outweigh the 
evidence supplied by witnesses regarding 
the execution of Will by a testator ‘having 
testamentary capacity to do so. The evi- 
dence does show that Nishikanta had 
hardly any reason to incorporate in the 
Will a statement that his elder sons were 
disrespectful towards their mother, 
Sushamabala’s evidence does not contain 
anything which can lead us to the con- 
clusion that Anath Nath Tarafdar and 
Bhabanath Tarafdar were disrespectful 
towards her, Instances of disrespect ex- 


hibited by Anath Nath and. Bhabanath . 


towards Sushamabala prior to the execu- 
tion of the Will are not to be found, in 
the circumstances, it must be said that 
the will contains a statement which does 
not appear to be true. From what we 
learn of Nishikanta’s character on read- 
ing the letters written by him, we find 
_ that Nishikanta was not a man who would 
unnecessarily cast a stigma on the charac- 
ter or conduct of any one, much less: his 
elder sons without reason, Therefore the 
statement of the nature and character 
found in the Will raises suspicion about 
its genuineness. But the observation con- 
tained in AIR 1946 Pat 415, Mrs, S, Misra 
v. Sm, Mangala Kumari Devi, has to be 
borne in mind. It is stated therein: “Even 
if the recita] contains in the Will is in- 
correct, or even untrue the Will never- 
theless a valid Will, ............ ” Therefore, 
untrue statement contained in the Will by 
. jitself constitutes no ground to hold the 
Will invalid or unreal if its due execu- 
tion is otherwise proved and there be no 
other unexplained suspicious circumstan- 
ces.. It is also true that inequity of dis- 
position by itself is no ground to hold the 
Will invalid. If it ig permissible to say 


so, we might say that most Wills contain 


some elements of inequitous disposition; 
if intestacy ‘is considered to be the valid 
and normal disposition of a deadman’s 
property, But all these things will have 
to be considered along with other: suspi- 


cious circumstances surrounding the exe- 
Tf other suspicious _ 
circumstances are there which are un~' 


cution of the Will. 


explained then inequitous ‘disposition 
and untrue statements contained in the 
will would go to add further volume to 
the suspicious. circumstances that the’ will 
ig not a genuine document. : 


21. The next point, canvassed hes 
fore us by Mr. Dutta is. that had there 
been a will Sushamabala and Sambhu 
Nath could not have approached Anath 
Nath for a General Power of Attorney 
(Ammoktarnama) to manage the property. 
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Mr. Mitter contends that in the first place 
the draft General Power of Attorney is a 
document not prepared by Sambhu Nath 
and in the second place, he contends, that 
in any evént Sushamabala did not ap- 
proach Anath Nath for hig signature on 
the General Power of Attorney and the 
learned Court below was wrong in holding - 
that Sushamabala had joined Sambhu 
Nath in requesting Anath Nath for his 
signature. In this:connection Mr. Mitter 
draws our attention to the written state- 
ment filed by the respondents and submits 
that in the’ written statement para. 11 
there is no mention that Sushamabala ap< 
proached Anath Nath for a General Power 
of Attorney so that Sambhu- Nath be able 
to manage the property on legal footing. 
It appears that in the written statement 
there was no allegation against Sushama- 
bala that she approached Anath Nath to 
get an ammoktarnama but In his depo- 
sition on cross-examination‘Ananth Nath 
introduced ‘the story that Sushamabala 
had accompanied Sambhunath when the 
latter approached him for a signature on 
the ammoktarnama, Therefore it can be 


` said that the learned Judge below was 
. wrong in coming to the conclusion that 


Sushamabala had ‘also requested Anath 
Nath for a signature on the ammoktar- 
mama: Be that as it may, there is no 
doubt, ag has been ‘found by the eourt be- 
low, that Sambhunath tried to get the 
signature. of Anath Nath on the ammok- 
tarnama, Had there been a-will in exis- - 
tence, the necessity of getting an ammok- 
tarnama could not be there. Sambhu- 
nath being a propounder, it was his duty 
to explain why in spite of ‘the existence 
of the will he wanted to get an ammok- 
tarnama executed by Anath Nath, his 
brother. Since Sambhunath has- not come 
forward to explain his’ conduct in ` spite. 
of his being a propounder; . this -conduct 
of his telly heavily upon the’ case of the 
propounders and puts in yor the ge- 

nuineness of the will, | 

22. ` Another matter which dan 

our attention is the letter written by Su- 
shamabala to Anath Nath Ext, A/6. This 
letter was written ‘by Sushamabala com~ 
plaining to Anath Nath about the desire 
of Bhabanath to sell the Goaribari at 
Krishnanagar, This seems to be the valu- 
able property of the family and. a” pre~ 
cious possession. From the letter of Su- 
shamabala it appears.that in her opinion . 
the prestige of the family was to a cer- 
tain extent attached to- the ‘possession and 
retention of this property which the fami- 
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ly had earned with, it appears, good deal 
of hard labéur, When Bhabanath proposed. 
to sell this property away that proved to 
be the last straw on the camel’s back and 
Sushamabala became. seriously aggrieved. 
In the proposed sale of the said Goaribari 
she saw not only passing away from the 
family’s possession a valued property but 
also the passing away of the -prestige that 
her husband and his predecessor had 
earned. Hence this letter Ext. A/6, But 
at the end of this letter referring to Bha- 
banath she wrote” 


4). gerd at ia at oat iad 
aad Aa ria |” 
(Bengali portion in Devnagri.) 


This shows that Sushamabala was show- 
ing helplessness. Had she had the will 
in her custody and power there was no 
need for her to be afraid of Bhabanath’s 
proposal or his «(what ‘she calls) selfish- 
ness. She could at once throw him out 
of her house declaring: that she would 
probate the will ‘which her husband had 
left, Since she turned for sympathy to- 
wards Anath Nath she could also have 
told Anath Nath ‘that.time had come for 
her to probate the will in order to protect 
the family possession as well as the fami- 
ly prestige, Want of this bold assertion 
anywhere at a time when such boldness 
was tequired badly creates an impression 
in our mind of suspicion and doubt about 
the existence of the will’ itself. This 


suspicion has not been removed from our - 


mind by cogent explanation. 


23. The last contention of Mr. 
Dutta is based on subsequent events, 
events subsequent to the decree passed by 
the court below. and pending the ‘hearing 
of appeal, Mr. Dutta submits that:one of 
the propounders, ` namely, Sambhunath, 
sold away a numiber of properties some 
singly and some jointly with his brother 
Bhabanath, He submits that, this shows 
that Sambhunath himself does not re- 
gard the will as genuine, sacred, . and 
binding. Mr. Mitter admits the sales but 
submits that he does not represent Sam- 
bhunath and‘the act and conduct, of Sam- 
bhunath do not affect the genuineness and 
character of the will. We think that the 
alleged conduct of Sambhunath does not 
have a bearing on the genuineness of 
the will one way or other, Sambhunath 
might have taken that desperate step in 
the belief and calculation that intestacy 
would have benefited him more. The con- 
duct of Sambhunath only affects him to 
the extent that he is not a suitable person 
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to administer the estate as an executor. 


“That being the position we think the sub- 


sequent events do not affect in any way 
our present consideration of the case, as 
this post decretal act is not a suspicious 


circumstance surrounding the execution 
of the will, 
24. Now we shall turn to the exe- 


cution of the will. Nishi Kanta had men- 
tal and physical capacity to execute the 
wil] is not in doubt. Had he been so 
minded he. was in a position to create a 
will from the view point of soundness of 
mind and body, This is obvious from the 
contemporaneous letters we have already 
referred to above. If the witnesses are 
believed the execution is proved. 

“ 25. We have already stated that 
the scribe appears to have acted in a sur- 
reptitious manner because he did not give 
his correct address, Bagala Prasanna Roy 
Choudhury does not inspire very great 
confidence because of his admitted con- 
duct which we have already briefly notic- 
ed. After the death of Nishi Kanta when 
G. P, notes were required’ to be sold he 
was entrusted with the task of selling 
them. He did manage to dispose them of 
but not before creating a forged signa- 
ture of Anath Nath Tarafdar. This act 
of forging signature did not redound to 
his credit,’ It showed that he was a man 
who could manage things for the party 
he was with. In this case he is with the 
propounders. Therefore naturally a sus- 
picion arises whether he has not been 
able to manage matters again by some 
deft handling. The next point to be con- 
sidered is that it appears from his letters 
to Anath Nath (Ext. A(4)) that Anath 
Nath had promised to send a succession 
certificate to facilitate the disposal of the 
G. P. notes, In this letter he inquired 
about the succession certificate. He knew 
that the will existed so he could have told 
Anath Nath that succession certificate 
was not needed but a probate would be 
in order (or at least could have remained 
indifferent). He did not do so. His ex-. 
planation is that Nishi Kanta and Susha- 
mabala had forbidden him to-disclose ‘ the 
existence of the will, Whether Nishi 


` Kanta did forbid or did not cannot be 


verified, But Sushamabala does not 
appear to have said anywhere that she 
had forbidden Bagala Prasanna Roy 
Chowdhury from disclosing the exis-- 
tence of the will Therefore his explana- 
tion remains uncorroborated and his con- 
duct in inquiring about the succession 
certificate remains ‘a suspicious circum- 
stance, Hence it is not possible to rely 
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upon this witness and it is not unlikely 


that he managed things again. The evi~ 


dence of another witness Gurudas Gan- 
guly ig-not of such weight as to sweep 
_ aside all the suspicious 
- noticed and recorded above. Therefore, 
all in all, the evidence given’ by the at- 
testing witnesses do not create such im- 
pression’ ag to, sweep aside all-other consi- 
derations, But -the’ evidence offered by 
_ the attesting witnesses will. have to be 

considered simultaneously along with the 
suspicious circumstances. and not separate- 
ly in watertight compartment before or 
after taking a look at the suspicious cir- 
cumstances. Otherwise some strange re- 
sult may follow, If evidence regarding 
due execution and attestation is taken up 
first for consideration in isolation of sus- 
picious circumstances and a finding is 


made positive or negative and execution. 


ig held: proved or not proved, then there 
would really -be no need to look at and 
consider the effect of suspicious circum- 
stances. In case due execution and attes- 


tation is held proved, the suspicious cir- , 


cumstances will at once be: silenced and 


routed, If due execution and attestation is — 


held not proved further support of sus- 
picious circumstances to defeat the will 


would be superfluous. Therefore; to avoid - 


the horns of this dilemma, it is necessary 
to consider the evidence regarding due 
execution and attestation of a will along 

. with the suspicious ‘circumstances. While 
writing ‘out, this may not be achieved; 
because, in writing, something -must be 
written first and something after that and 
so on; but while considering the matter 
and weighing the pros and cons of a case, 
the unique mental faculty of carrying on 
simultaneous consideration of various fac- 
‘tors must be utilised to come to a finding 
whether probate .can _ be given or not. 
With this observation in. passing we shall 
now proceed. further. . 


26. By now we TEN covered all 
the points that have been raised before ` 


us by the parties. We have found many 
a suspicious circumstance not properly 
explained and a few suspicious circum- 
stances explained more or less satisfacto- 
rily, Weighing the unexplained suspi- 
cious circumstances along with the ex- 
plained suspicious circumstance and the 
evidence of execution of the will we come 
to the conclusion that in this case the un- 
explairied suspicious circumstances are 
too many in number and too weighty in 
character, Hence we find that the learn- 


ed court below was justified in refusing- 


the grant of probate applied for by the 
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‘a particular 
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propounders. It is. true that at her old 
age Sushamabala seems to have been un- 
deservingly deeply wounded ‘in her senti- 
ment by the uncharitable proposal made 
by Bhabanath. But unfortunately a Court 
of law has to decide matters: on the basig’ 


.of facts and law and not on the basis of 


injury to sentiment howsoever grievous- 


‘ly inflicted. - 


27. Bens this appeal ` has to be 


and is hereby dismissed; but, in the facts . 


and circumstances of the case, we make - 

no order as to costs, 

~ P. K.-BANERJEE, J.:— I agree. ` ` 
Appeal dismissed, 


‘AIR 1976 CALCUTTA 388 ` 
M. M. DUTT, J. , 
Sm. Mihirbala and another, Petitioners . 


v, The State of West Benes and others, 


Respondents, - 
‘C. R. No. 2952 w ot ; 1971, D/- 31- 5- 
1976.. ` 
(A) W. B. Land Reforms Act (10. of 
1956), Section 19-B (1) (a). — Constitu- , 
tion of India, Sch. VH, List II, Item 18 — 
Provision for forfeiture of ‘produce i in Sec- 
tion 19- B — Not illegal or- unconstitu- 
tional. © 
‘It nance ‘be said that because Sch. 


: VIL, List II, Item 18 of Constitution does . 


not provide for any penal provision, the 


State Legislature has no power to enact 
-such a provision. When the Legislature 


is conferred with the power to enact on ` 
subject, such power will 
necessarily inclide the power to provide: 
for pena] provisiong for the: violation of 
the provisions of that enactment, The 
provision. for forfeiture, as contained in 
clause (a) of sub-section (1) of Sec. 19-B, 


.is quite within the legislative competency 


of the State Legislature under Item 18 of 
List II. Q (Para 2) ` 

N. R. Chatterjee and Kashinath De, 
for Petitioners; P. K, Sengupta, Govt. 
Pleader, Kalyanmoy Ganguly, 
Banerjee and Anil Kumar Bhandary, Ad- 


: vocates for the State-Respondents; Samar 


Kumar Dutta, for Respondent No. 3. 
ORDER:— In this rule the peti- 
tioner, who is admittedly the owner of the 
disputed land, has challenged the legality 
of the proceedings before the respondent ' 
No, 2, the Bhagchas Officer, Mathurapur, | 
instituted by the respondent No. 3, Nira- 
pada Haldar, a bargadar, under Section 
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19-B of the West Bengal Land Reforms 
Act, 1955. 


2. In that proceeding it has been 
alleged by the respondent No. 3 that his 
cultivation of the disputed land has: been 
forcibly terminated by the petitioner. He 
has prayed for reliefs under Section’ 10-8 
of the Act. í 

Section 19-B is as EN E 

“(1) If a person owning any land ter- 
minates or causes to be terminated the 
cultivation of the land by a bargadar in 
contravention of the provisions of this 


Act, then any officer specially empowered © 


by the State Government in this behalf, 
shall, on the application by such barga- 
dar by order direct — 

(a) in a case where such land has 
not been cultivated, or has been cultivat- 
ed by the owner or by any person on his 
behalf other than a bargadar, that the 
land be immediately restored to the ap- 
plicant and further that forty per cent 
of any produce of the land shall be for- 
feited to the State Government and‘ the 
remaining sixty per cent, of such crops 
shal] be retained by the applicant.” 

The remaining provisions of Section 19-B 


are not necessary for our purpose and, 


as such, they are omitted. It is contend- 
ed on behalf of the petitioner that clause 
(a) of sub-section (1) of Section 19-B in- 


‘sofar as it provides for forfeiture of the. 


forty per cent. of the produce of the land, 


is ultra vires Item 18 of List II of the © 


Seventh Schedule to the Constitution. In 
other words, a challenge has been made 
on behalf of. the petitioner 
competency of the State Legislature to 
enact such a provision providing for the 
forfeiture of the produce. Item 18 of List 
It of the Seventh Schedule to the Consti- 
tution ig as follows:— 

“18. Land, that ig to say, "rights in 
or over land, land tenures including the 
relation of landlord and tenant, and -the 
collection of rents, transfer and aliena- 
tion of agricultural land; land improve- 
ment and agricultural loans; coloniza- 
tion.” 

Item 18 does not provide for the forfei- 
ture of any produce. But, ‘at the same 
time, it must be said that it ig very wide 
in its scope. The State Legislature has 
been conferred with power to make laws 
for agricultural lands, agricultural . tenu- 
res, any right in or over such lands ete. 
The object of providing for the forfeiture 
of the produce in clause (a) of sub-sec- 
tion (1) of Section 19-B seems to be that 
the Legislature intends to prevent ille- 


„provisions of the Act. 
is‘some sort -of a penal ‘provision, But 


. petent to enact. 


to the 
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gal and forcible termination of the culti- 
vation of a bargadar in violation of the 


the question is whether when the Legis- 


` lature is competent to enact on a subject, 
. it can also provide for penalties in case 


of violation of the law which it is com- 
In my opinion, when 
the Legislature is conferred with ` the 
power to enact on a particular subject, 


-such power will necessarily include „the 
_ power to provide for penal provisions for 


the violation of the provisions of that 
enactment, The only grievance of the 
petitioner is with regard to the provision 
for forfeiture and not to any other provi- 


` sion of Section 19-B or the other sections 


of the Act. In my opinion, therefore, it 
cannot-be said that because Item 18 does 
not provide for any penal provision, the 


- State Legislature has no power to enact 
such a provision, The provision for for- 


feiture, as contained in clause (a) of sub- 
section (1) of Section 19-B, in my view, 
ig quite within-the legislative competency 


of the State Legislature under Item 18 of. 


List II, No other point has been urged 
in this Rule, The provision for forfeiture 
in clause (a) is. held to be quite legal and 
constitutional 


3- ‘This Rule is, sac dante dis- 
charged, but there will be no order as to 
costs 


s 


. Rule discharged. 
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M/s. Burn and Company Ltd., Appel- 
lant v. The -State of. West Bengal, Res- 
pondent. . 


F. A. No. 857 of 1964, D/- 20-5-1976. 


(A) Land Acquisition Act (1894), 
Section 17 (1) — Company taking long 
term lease of land from co-sharers for 
manufacturing purposes — Acquisition 
proceeding and taking of possession under 
Section 17 (1) by State — State is estop- 
ped from contending that it was forest 
land which vested in’ State under West 
Bengal Estates Acquisition Act (as amend- 
ed by Act 25 of 1957) which came into 
force during acquisition proceedings. 
(West Bengal Estates Acquisition Act (1 
of 1954, as, amended by Act 25 of 1957), 
Section 5 (aa)) — (Evidence Act (1872), 
Section 115 — Equitable estoppel). 
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It may be that it. 
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The Petitioner-Company had a lease 
from different co-owners of the disputed 
land for a period of 999 years for manu- 
facturing purposes. The disputed land 
Was acquired under the Land Acquisition 
Act after issuing the preliminary notifica- 
tions and the Collector took possession 
of the land under Section 17 (1) of the 
Land Acquisition Act on 6-10-1958. Ona 
claim fer compensation by the Company 
the Collector passed a ‘Nil’ award on the 
ground that the disputed land being fo- 
test land had vested in the State by vir- 
tue of the provisions of the West Bengal 
Estates Act (as amended: by Act 25 of 
1957) which came into force on 8-1-1958 
with retrospective effect, . 


Held:— that after having taken some 
advantage by taking possession of the ac- 
quired land under Section 17 (1) on the 
ground that the land was either arable or 
waste land, the State cannot turn round 
and say that the land is forest land. Forest 
land is a quite different type of land which 
the State could not have taken possession 
of under Sec. 17 (1) of the Land Acquisi- 
tion Act, By itə action the State is estop- 
ped equitably from challenging the cha- 
racter of the land acquired and also from 
saying that it is a forest land. The Col- 
lector was, therefore, wrong in holding 
that the land acquired was forest land. 
On the other hand it should have been 
held that it was arable land for which 
the Company was entitled to compensa- 
tion according to law. AIR 1967 SC 1081, 
Ref. to. (Paras 4, 6, 9) 

Per Janah, J.:— Even assuming that 
the disputed land was ‘forest’, the peti- 
tioner’s lease being one for non-agricul- 
tural purpose, the Company must be held 
to be a non-agricultural tenant. More- 
over, the petitioner not being an interme- 
diary or a raiyat his interest could not 
have vested in the State by virtue of 
clause (aa) inserted in Section 5 (by the 
Amending Act 25 of 1957) of the West 
Bengal Estates Acquisition Act, 1954. AIR 
1968 SC 90, Ref, (Paras 9, 10, 11) 


(B) Evidence Act (1872), Section 114 
Illustration (g)—Non-production of docu- 
ment — Presumption. 


When the witness who had surveyed 
. the disputed land deposed that the land 
was a forest land on the basis of his sur- 
vey report, the non-production or with- 
holding of that report from the evidence 
without any explanation or assigning any 
reason must go against his evidence and 
also against the case of State on whose 
behalf he was deposing, (Para 4) 


Burn & Co. v. State (Bhattacharya J.) 


A- LR. 


Cases Referred: Chronological Paras 
AIR 1968 SC 90 = (1967) 3 SCR 759 11 
AIR 1967 SC 1081 = (1967) 1 SCR 373 4 
(1965) 69 Cal WN 810 11 
ATR 1960 Ca] 646 = 66 Cal WN 304 11 
P. N. Mitter and Madan Mohan 
Ghose,. for Appellant; Bhabanath Dutta 
and Biren Ghose, for- Respondent, ~ 


R. BHATTACHARYA, Ju— This is 
an appeal against the judgment and Ni” 
award passed by the Land Acquisition 
Judge, Asansol, in L. A, Case No, 35 of 
1963 started by a’ reference under Sec- 
tion 18 of the Land Acquisition Act sent 
by the Collector on the application of the 
claimant Messrs. Burn and Company Li- 
mited challenging the order of the Col- 
lector refusing to pass any award for 
compensation in connection with a land 
acquisition proceeding, The claimant is 
the appellant before us. 

2. The relevant facts of this case 
are simple. A proceeding was started 
under the Land Acquisition Act for ac- 
quisition of land in C, S., Plot No. 2 (Part) 
in Mouza Birbhanpur, P. S. Faridpur, 
District Burdwan for the development of 
Industries in Durgapur area. The land in 
question was taken lease of by the claim- 
ant, hereinafter referred to as the Com- 
pany, on diverse dates, from different co- 
owners of the land for a period, of 999 
years. During the pendency of the pro- 
ceeding, the West Bengal Act XXV of 
1957 came into operation in respect of 
forest land which was to be vested in the 
State. Retrospective effect was given by 
an amendment which .came into force 
with effect from January 8, 1958, The 
Land Acquisition Collector took posses- 
sion of the land on October 6, 1958, under 
Section 17 (1) of the Land Acquisition 
Act, The Company preferred a claim for 
compensation claiming title and posses- 
sion in the land in question and it was 
stated in its application that the land 
sought to be acquired was valuable and 
that the price of the land would be Rupees 
3,000/- per bigha. Admittedly during the 
tevisional settlement operation, ‘the land 
was shown as jungle land. The Collector, 
while considering the claim preferred by . 
the Company, was of the view that as the 
acquired land being a forest land had 
vested in the State by virtue of the 
emendment of the West Bengal Estates 
Acquisition Act, the petitioner was not 
entitled to any compensation under the 
Land Acquisition Act and hence he pass- 
ed a ‘Nil’ award. At the instance of the 
Company the matter was referred to the 
Land Acquisition Judge under Section 18 
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of the Land Acquisition Act. The learn- 
ed Judge on hearing the parties was of 
the view that the award passed by the 
Collector was correct and that as the land 
was a forest land and as it had vested in 
the State, the claimant was not entitled 
to any compensation, Against that deci- 
sion the present appeal has been prefer- 
red, 


3. ° We have heard Mr. Mitter, the 
Tearned Advocate appearing on behalf of 
the claimant Company and Mr, Dutt for 
the State of West Bengal. Mr. Mitter 
urged several points. His first contention 
was that the State having accepted that 
the claimant had title to the land acquir- 
ed and having taken possession of the 
land under Section 17 (1) of the Land Ac- 
quisition Act, cannot have any reason to 
say that the claimant had no interest in 
the land and that it is not entitled to get 
any compensation. The point of Mr. Mit- 
ter in this respect is that the State took 
possession of the land under Section 17 (1) 
either as arable land or waste land and 
this possession was taken after the 
amendment of the West Bengal Estates 
Acquisition Act had come into force. The 
State, therefore, cannot turn round and 
say that the land is a forest land. An- 
other point has been taken by Mr. Mit- 
ter, namely, that after the amendment of 
the West Bengal Estates Acquisition Act, 
the Government ought to have issued 
fresh notification under Section 4 of the 
West Benga] Estates Acquisition Act for 
the purpose of vesting and unless that 
notification was issued the forest land 
could not have vested in the State even 
. if it is assumed that the land ecauined:d is 
a forest land, 


4 let us now deal with the first 
question raised by Mr. Mitter. In this 
case although there is the petition of the 
claimant, for a reference under Section 18 
of the Land Acquisition Act, 1894, the 
State did not file any objection before the 


court in the proceeding under the refer- 


ence. However, it appears that the 
Court allowed the State to examine wit- 
nesses, The witness on behalf of the 
State was a Land Acquisition, Surveyor. 
He was produced before the Court to say 
that the land in question wag a forest 
land, During cross-examination he stat- 
ed that he had surveyed the acquired por- 
tion of Plot No. 2 but he did not produce 
the materials collected during his survey. 
He wanted to say that the details as to 
the nature of the land would be found in 
his report, The witness did not assign 
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any reason whatsoever why he withheld 
that report on the basis of which he gave 
evidence. The non-production or rather 
the withholding of that report must go 
against his evidence and also against the 
case of the State, The witness on the side 
of the claimant, however, denied in his 
general statement that the land acquired 
was forest. He, however, admitted that 
there were certairi trees on the land. In 
this connection the conduct on the part 
of the State should- be considered. Dur- 
ing the pendency of the Land Acquisi- 
tion proceedings, as we have already in- 
dicated, the amendment of the West Ben- 
gal Estates Acquisition Act came into 
force. According to the amendment, 
forest lands were to vest in the State. 
The Act came into force on January 8, 
1958 and on October 6, 1958, about ten 
months later, the Collector took possession 
of the land under Section 17 (1) of the 
Land Acquisition Act. The sub-section 
(1) of Section 17 of the Act says that in 
case of urgency, whenever the appropriate 
Government so directs, the Collector, 
though no such award has been made, 
may on the expiration of 15 days from 
the publication of the notice mentioned 
in Section 9 (1), take possession of any 
waste or arable land needed for any pub- 
lic purpose or for a Company and such 
land shall thereupon vest absolutely in 
the Government free from all encum- 
brances, In the present case, therefore, in 
spite of the amendment of the West 
Bengal Estates Acquisition Act allowing 
forest land to vest in the State, the Col- 
lector took possession of the land of the 
claimant and such possession was taken 
certainly because it was either waste or 
arable land. The Company submitted to 
this notification under Sec, 17 (1) and rais- 
ed no objection. This conduct shows 
without any ambiguity that the land 
which was taken possession of was not 
forest land. An attempt was made by 
Mr. Dutt, the learned Advocate appear- 
ing on behalf of the State to suggest that 
forest land was waste land. In this con- 
nection the decision of the Supreme Court 
in the case of Raja Anand v, State of 
Uttar -Pradesh reported in AIR 1967 SC 
1081 may be conveniently referred ‘to. 
There the definitions of ‘arable land’ and 
‘waste land’ were given. The ‘following 
relevant passage may be quoted from the 
judgment: 

- "According to the Oxford Dictionary 
‘arable land’ is ‘land which is capable of 
being ploughed or fit for tillage’, In the 
context of Section 17 (1) of the Act the 
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expression must be construed to mean 
lands which are mainly used for plough- 
ing or for raising crops and, therefore, the 
land acquired in this case ig not arable 
land. Similarly the expression ‘waste 
land’ will also not apply to forest land. 
According to the Oxford Dictionary the 
expression ‘waste’ is defined - as follows: 
Waste — from Latin vastus — waste, de- 
sert, unoccupied, uncultivated, incapable 
of cultivation or habitation; 
little or no vegetation; barren, desert. The 
expression ‘waste’ land as contrasted to 
arable land would, therefore, mean land 


which ig unfit for cultivation or habita- . 


tion, desolate and barren land with little 
or no vegetation thereon.” 


-In the present case, therefore, the con-~ 


- tention of .Mr. Dutt that forest land would 
be waste land is unacceptable. The evi- 
dence shows that on the land acquired 
there were several Sal treeg and the said 
land wags not useless, We cannot say that 
the disputed land under Section. 17 (1) of 
the Land Acquisition Act was taken . pos- 
session of by the Collector on the ground 
of its being piece of a waste land. There 
can be no doubt that the land acquired 


was arable land and that it is capable of . 


being ‘ploughed. In this connection the 
non-production of the Surveyor’s report 
becomes significant, After having “taken 
some advantage by taking possession of 
the acquired land under Section 17 (1) on 
the ground that the land was either arable 
Jor waste land, the State cannot turn round 
and say that the land is forest land: 
Forest land is a quite different type of 
‘land which the State could not Have taken 
` {possession of under Section 17 (1) of the 
Land Acquisition Act. -By its action the 
_ {State is estopped equitably from chal- 
lenging the character of the land acquir- 
ed and also from saying that it is a forest 
land. We cannot accept the contention 
of Mr. Dutt in this respect. We have no 
` manner of doubt in holding that the evi- 
dence of the surveyor is an afterthought 
and that after taking of possession. under 
_Section 17 (1) there is nothing further for 
the State but to pay compensation to the 


claimant for.the land acquired, according - 


‘|to law, With the taking of possession 
under Section 17 (i), the land acquired 
has ‘already vested in the State. In this 
view of the matter, we must hold that the 


learned Judge below as also the Collector . 


were wrong in holding that the land ac- 
quired was a forest land, It should have 
been held that it was arable land for 
which the claimant was entitled to get 
eoeapereen: f 
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5. In view s the decision on the 
first point urged by Mr. Mitter, I do not 
think it necessary to deal with the ques- 
tion of notification under Section 4 of the 
West Bengal Estates Acquisition. Act. 


6- In view of the finding as indi- 


` cated above the appeal must succeed and 


the ‘Nil’ award of the Land Acquisition 


` Judge must be set aside and the matter 


should be considered afresh by the learn- 
ed Judge below for assessing the compen- 


“gation for the land acquired payable . to 


the claimant according to law.- For this 
purpose the learned Judge below should 
give opportunity to the parties to adduce 
additional evidence, if they so like ` re- 
garding the valuation of the land, 


7. In the result, the appeal is al- 
lowed. The judgment and ‘Nil’ award 
of the Land Acquisition Judge below ' is 
hereby set aside and the case is sent back 


to. the Land Acquisition Judge to dispose 


of the matter as indicated above accord- 
ing to law. Let the records be sent down 
to the learned District Judge, Burdwan 


` for transmitting the same to the Land Ac- 


quisition Judge having competent juris- 
diction for disposal.. We, however, pass 
no order as to costs in this appeal. 
JANAH, J.:— -8, I agree with my 
Lord that this appeal should be allowed. 


‘But I wish to add a few words of my 


own, 


§. In the present case the appeals 
idee before us took lease of the disputed 


. land for 999 years from the different co- 


sharers for the purpose of constructing a 
factory for refractories and ceramic works ' 
before the West Bengal Estates Acquisi- - 
tion Act came into force, It appears that 


-in the present case there was a prelimi- 


nary notification under Section 4 of - the 
Land . Acquisition Act on January - 12, - 
1955. The notification under Section 4 


‘was thereafter made on November 12, 


1956 and the declaration under Section 6 
was published-on May. 10; 1957. The Col- 
lector took possession of the disputed land 
on 6th October, 1958, upon the footing 
that the disputed’ land was waste or 
arable land. In the award that was ulti- - 
mately made no compensation was allow- 


- ed for the acquisition of the disputed land 


on the ground that the disputed land be- 
ing forest land had vested in the State 
under the West Bengal Estates Acquisi- 
tion Act as amended by Amending Act 
XXV of 1957 which came into force with 
retrospective effect from January 8, 1958. 
My learned brother in his judgment has 
come to the conclusion that the disputed 
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land could not be treated as ‘forest’ and 


the respondents were not entitled to make > 


a ‘nil award’ on the basis that the dis- 
puted land was ‘forest’. I agree with the 
said finding, But everi assuming that the 


‘disputed land was ‘forest’ the question still - 


arises whether the said land could have 
vested in the State at the time when the 
Land Acquisition proceeding was started 
or at any time during the pendency `of 
‘the said proceeding, The relevant por- 
tion of Section 5 of the West Bengal 
Estates Acquisition Act prior to its amend- 


ment by Act XXV of 1957 stood as fol--. 


lows:— 


“Upon the due’ publication of a noti- ` 


fication- under Section 4, on or from - the 
date of vesting — 

(a) the estates and the rights of in- 
termediaries in the estates, to which the 


declaration applies, shall vest in the State” 


free from. all encumbrances; in’ particular 
and without prejudice 
of the provisions of this clause, every one 
of the following rights which may be 
owned by an intermediary _ shall vest in 
the State, namely: 

(i Sesteseeceotrinnedesseuenstasaudives 

(ii) rights in huts, bae, ferries, 
forest, fisheries and others sairaiti inte- 
rests, 


errr rere ree reer er rererrrererrery 


(b 
By the mmendigg Act XXV of 1957 -the . 


word ‘forest? was omitted from sub-clause 


(ii) of clause (a) of Section 5 and sub-— 
clause (aa) was inserted after clause (a). - 


Clause (aa) reads as follows: ; 

“(aa) All lands in any estate compris- 
ed in a forest together with -all rights to 
the trees therein or to the produce there- 
of and held by an intermediary or any. 
other person shall, notwithstanding any- 
thing to the contrary contained in any 
judgment, decree or order of any 
or tribunal vest in the State.” 


10. The notification under Section 


-|4 ag originally made for vesting of... the - 


intermediary interest is dated August 16, 
(1954, . Subsequently another notification 
was made on April 10, 1956, by which rai- 


yati interests also vested ‘in the State. - 


The Amending Act XXV of 1957 came 
into force on January 8, 1958, with re- 
‘trospective effect. But.the petitioner in 
the present case is neither an interme- 
diary nor a raiyat. The petitioner’s lease 
is one for non-agricultural purpose and 
it must, therefore, be held to be a non- 
agricultural tenant.’ The- petitioner’s in- 
terest, therefore, could not have vested 


to the generality ` 


. tion 4 -— Notification 


court 
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in the State under the Estates Acquisition! 
Act, 

11. Mr. Mitra appearing in sup- 
port of the appeal relied on the decision 
in Katras Jharia Coal- Co. Ltd. v, State of 
West Bengal, 66 Cal WN 304 = (AIR 1960 


- Cal 646) and also on the decision in Ukhra 


Forest and Fisheries Ltd. v. Sub-Divi- 
sional Land Reforms Officer, Asansol, 
(1965) 69 Cal WN 810, and contended that 


„unless there was a fresh notification under 
Section 4 in respect of forest land the 


petitioner’s interest could not have. vested 
in’ the State merely because retrospective 
effect was given to Act XXV of 1957, He 
also’ referred to the decision in Giriwar 
Prosad Narain Singh . v. Dukhulal Das, 
AIR 1968 SC 90 in support of his conten- 


'. tion. On the basis of these decisions it 


was contended on behalf of the appellant 


“that the notifications under Section 4. of 
_the Act published in 1954 and 1956 could 
“not apply to forest land which was includ- 


ed in Section 5 (i) (aa) of the Act by the 
Amending Act XXV of 1957. In any view 
it must be held that the disputed land be- 
longing to the petitioner could not, and 
did not vest in the State under the West 
Bengal Estates Acquisition Act. That be- 
ing so the petitioner is entitled to com- 
pensation for the acquisition of the disput- 


.ed land under the Land Acquisition Act. 
Appeal allowed, 
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SABYASACHI MUKHARJI, J. 
. Banku Behari Dutt, Petitioner v 
State of West Bengal, Opposite Party. | 
Matter No, 395 of 1974, D/- 19-5- 
1976. l 
(A) Land. Acquisition Act (1894), Sec- 
under section — 
Purpose of — Notification, when cannot 
be said to be vague, ` 
The purpose of notification under 


Section 4 is to carry on preliminary in- | 


vestigation with a view to find out after 
necessary survey and other incidental acts 
whether the land was adopted. for the pur- 
pose for which it was sought to be ac- 
quired, It is: also the purpose of the no- 


- tification to give opportunities to those 


who, are entitled to file objections. Where 
a notification under Section 4 clearly stat- 


‘ed that. the acquisition was for the pur- 


pose of construction of Mass Rapid Tran- 
sit System and other connected works 
relating to the said system from Dum 
Dum to Tollygunge in the City of Cal- 
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cutta and a plan was given indicating the 
premises concerned, the notification 
could not be said to be vague more so 
when nen-mention of layout plan of Mass 
Rapid Transit System in the said noti- 
fication did not prevent the owner of the 
premises from making an effective objec- 
tion to the proposed acquisition. AIR 
1960 SC 1203, ATR 1973 SC 1150 and AIR 
1974 SC 2077, Foil, (Para 5) 


(B) Land Acquisition Act (1894), Sec-: 


tions 5-A, 6 — Jurisdiction of Collector 
under Section 5-A — Declaration under 
Section 6 (1) — Validity. 

In view of Section 5-A the Collector 
{fs required to give an opportunity of 
making objection to the person interested 
in any land which has been notified under 
Section 4 (1) and thereupon, if such ob- 
jection is filed, to consider the said objec- 
tion and for that purpose to give a hear- 
ing and thereupon to make a report toge- 
ther with the recommendation on the ob- 
jection filed but the ultimate decision on 
the objection will be of the State Gov- 
ernment. AIR 1974 SC 1868, Explained. 

(Para 6) 

Where in proceeding for acquisition 
of certain premises in Calcutta for Mass 
Rapid Transit System the Collector had 
made his recommendation taking into con- 
sideration the preference (though not sup- 
ported by reasons of the requiring autho- 
rity) together with the fact that the pro- 
posed alternative sites would entail pay- 
ment of more compensation for acquisi- 
tion, it could not be said that the Collec- 
tor had not discharged his function under 
Section 5-A of the Act or had abdicated 
his discretion in this matter.. The decla- 
ration under Section 6 (1) in such a case 
could not be said to be invalid. The Col- 
lector was not obliged, to consider whe- 
ther there were technical reasons for 
preference of the premises in question 
unless it was suggested that the prefer- 
ence of the requiring authority was not a 
genuine preference but was for oblique or 
mala fide purpose. (Para 6) 

(C) Land Acquisition Act (1894), Sec- 
tion 6 (1) — Declaration under Section 6 
(1) — Hearing ‘or further opportunity — 
Necessity — Procedure under Sec. 6 (1) 
if violative of rules of natural justice. 
(Constitution of India, Article 226 — 
Natural Justice). 

The scheme of the Land Acquisition 
Act specifically excludes any question of 
hearing or further opportunity at the 
stage of Section 6 (1). Where specific prb- 
vision has been made for hearing objec- 
tion by Section 5-A (2), it must be pre- 


Banku Behari v. State 


A.I. R. 


sumed that the legislature intended to 
give no further hearing or no other oppor- 
tunity. It cannot be said that Section 4 
read with Section 5-A and Section 6 (1) 


of the Act:provides any arbitrary power: 


or postulates a procedure destructive of 
the principles of natural justice. Justice, 
natural or otherwise, does not require 
that every step in the decision must be 
upon hearing to the parties affected, The 
responsibility has been given to the ap- 


propriate Government to make a declara-. 


tion under Section 6 (1) of the Act after | 


taking into consideration all relevant 
facts, including objections of the objec- 
tors heard upon notice and opportunity 
to the objectors, Hence the procedure 
under Section 6 (1) cannot be challenged 
on the ground that it is violative of the 
principles of natural justice or purports 
to give arbitrary power to the acquir- 
ing authority. (Para 8) 

If a-statutory provision either spe- 
cifically or by necessary implication ex- 
cluded the application of the rules of 
natural justice then the Court could not 
ignore the mandate of the legislature or 
the statutory authority and read into the 
concerned provisions the principles of 
natural justice. AIR 1971 SC 40, Explain- 
ed, ‘(Para 7} 

(D) Constitution of India, Arts, 226, 
14 — Writ petition challenging provision 


as violative of Article 14 — Petitioner - 


mušt necessarily , indicate how and 
in what manner the said provi- 
sion is violative of Constitution — No in- 
dication of cause of action for such a con- 
tention in writ petition — No question of 
violation of Article 14, arises, (Para 10) 


(E) Constitution of India, Article 359 
(1) — Effect of proclamation under, 

In the Proclamation of the President 
fssued on the 27th June, 1975, the right of 
any person to move any court for the en- 
forcement of the rights under Articles 14, 
21 and 22 of the Constitution as well as 
the proceedings pending in any court in 
the enforcement of the rights are sus- 
pended. What is: suspended is firstly, the 


right to move any Court for the enforce-. 


ment of the rights conferred under Arti- 
cle 14, Article 21 and Article 22 and se- 
condly, all proceedings pending in any 
Court for the enforcement of those rights. 
The rights involved in those articles are 
not suspended, Only the right to move 
the Courts for enforcement of those rights 
is suspended by the first limb of the dec- 
laration. Secondly the proceedings pend- 
ing in any court for enforcement of those 
tights are suspended, not again the rights 
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involved in these pending proceedings. 
There is no question of suspended rights 
being continued to be enforced contrary 
to the orders which suspend their enforce- 
ment, in a case where interim order was 
granted before the issue of the order, 
where the Court was not moved by any 
fresh proceeding after the order, (Obiter). 
(Paras 13, 14) 

Cases referred: Chromological Paras 
AIR 1976 SC 636 = (1976) 1 SCC 381 = 
1976 Tax LR 342 14 
AIR 1976 SC 957 = (1976) 1 SCC 760 14 
AIR 1976 Cal 17 14 
(1976) 1 Cal LJ 148 = 80 Cal WN 312 11 
(1976) 1 Cal LJ 293 = 80 Cal WN 395 12 
(1976) 1 Cal LJ 377 14 
ATR 1974 SC 1868 = (1975) 1 SCR 597 6 
AIR 1974 SC 2077 = (1975) 1 SCR 802 5 
AIR 1973 SC 1150 = (1973) 1 SCR 973 5 
ATR 1971 SC 40 = 1971 Lab IC 8 . 7 
AIR 1964 SC 381 = (1964) 1 Cri LJ 269 14 
AIR 1960 SC 1203 = (1961) 1 SCR 128 5 
1958 AC 379 = (1957) 3 All ER 441 14 


D. Ghose with S. K. Kapoor, for Peti- 
tioner; Advocate General and C. Roy, for 
Opposite Party, 


ORDER:— The petitioner is the 
owner of premises No, 98, Ashutosh 
Mukherjee Road, Calcutta, with all the 
structures standing thereon, The petitio- 
ner states that the said premises is oc- 
cupied and partly used by ‘the petitioner 
for his residential purpose and as partly 
his business purposes, On 8th January, 
1974, the petitioner received a notification 
published in the Calcutta Gazette. The 
said notification which is annexure B to 
the penton inter alia, states as follows: 

eeeanenes Whereas it appears to the 
Governor that land is likely to be needed 
for a public purpose, namely, for construc- 
tion of Mass Rapid Transit System and 
other connected works, relating to the 
said system from Dum Dum to Tolly- 
gunge in the city of Calcutta, it is here- 
by notified that piece of land comprising 
premises Nos. 29 and 98, Ashutosh Mu- 
kherjee Road and 1, Mohani Mohan Road, 
described in Block I and II in the Sche- 
dule below altogether measuring, more or 
less, 0.0891 hectare (0.2201 of an acre), 
are likely to be needed for the aforesaid 
purpese at the public expenses within the 
Ward Nos. 73 and 75 of the Calcutta Mu- 
nicipality in the City of Calcutta, 

This notification is made under the 
provision of Section 4 of Act I of 1894 
read with the said notification to all whom 
it may concern. A plan of the land may 
be inspected in the Office of the First 
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their servants and workmen, to enter 
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Land Acquisition Collector, Calcutta, at 
No. 45, Princep Street (45, Biplabi Anukul 
Chandra Street), Calcutta. 


In exercise of the powers conferred 
by the aforesaid section, read with the 
said notification the Governor is pleased 
to authorise the officers for the time be- 
the undertaking, with 


upon and survey the land and do all 
other acts required by that section.” 


2. In the said notification it is 
stated that the plan of the land might be 
inspected in the office of the First Land 
Acquisition Collector, The petitioner duly 
took inspection of the said plan. Accord- 
ing to the petitioner, the plan, as inspect- 
ed merely indicated the premises sought 
to be acquired and did not give any de- 
tails or particulars or specific reasons or 
cause for which. the said premises was be- 
ing acquired by the respondents. The 
petitioner, thereafter caused enquiries in 
the. office of the Land Acquisition .Collec- 
tor, Calcutta, being the respondent No, 2 
herein and the petitioner was informed 
that the said premises of the petitioner 
was being acquired. for construction of 
A. C. Plant and other electrical arrange- 
ments in connection with the said sys- 


tem, The petitioner received no further 
information 


regarding the purpose of | 
such acquisition. The petitioner filed ob- 
jection on the 12th February, 1974, to the 
said notification. The petitioner took va- 
rious objections against said acquisition. 
The petitioner, however, contended that 
in the absence of further: particulars it 
was not possible for the petitioner to in- 
dicate further objection. The petitioner, 
however, pointed out that two premises, 
namely No, 28-A and No, 18 both situated 
at Ashutosh Mukherjee Road, Galcutta, 
were more suitable for the purpose of A. 
C. Plant and other electrical arrangments. 
The petitioner, further, pointed out vari- 
ous other alternative sites were available 
which would be far more suitable for the 
purpose of construction of A. C, Plant 
and other electrical arrangements, There- 
after, there was a hearing on the 19th 
March, 1974, before the respondent No. 2. 
It is not necessary to mention the details 
of hearing but it appears that on or about, 
19th April, 1974, the petitioner again ap- 
peared before the respondent No, 2 and 
made certain submissions regarding alter- 
native sites. At the said hearing the 
petitioner again submitted that alterna- 
tive sites were available and agreed to 
file further petition showing such alter- 
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native sites. Pursuant to the said ar- 
rangement, on 27th April, 1974, the peti- 
tioner filed further . petition along with 
plans ‘before the respondent No. 2 stating 
full details of alternative sites which were 
more suitable. On the 27th April, 1974, 
the petitioner’s advocate received a copy 
of the letter from the respondent No, 2 
- stating that a further joint “inspection 
would be held on 3rd May, 1974. The 
-respondent No. 2 also informed the peti- 
tioner that M. R. T., S. authorities had 
examined the sites suggested by the peti- 
tioner as, alternative to the said premises 
being acquired and since none of the same 
“would suit the purpose of the requiring 
authority, joint inspection on -3rd May, 
1974 was cancelled Thereafter, on 3rd 
May, 1974, the petitioner filed further pe- 
tition before the respondent No. 2. By 
.the said petition the petitioner duly re- 
corded that full opportunity had not been 
given; The-petitioner further stated: that 
- the first.date of hearing the same was ad- 


journed, Again . by a letter -dated 11th’ 


May, 1974, the respondent No. 2 informed 
the petitioner that:local “inspection. and 
hearing .of objection - would be held on 
20th “May, .1974. The said letter was ac- 
tually addressed by’the respondent No. 2 
to the Executive Engineer, M, R. T. S. 


(Railways Calcutta). The ‘said: letter. was 


'. to the following effect: - PSs, 
" "In reply to your’ memo noted 
. above this is to request you to kindly re- 
‘- examine the suggestion offered by the 


' owners for alternative sites as communi- 


cated to you- under this office Memo No. 
282 (2) M. T. P, dated 27-4-1974 and ob- 
tain views of the Electrical wings, if the 
alternative sites suggested therein -can 
serve the purpose of the M. T. P, instead 
‘of 98, A. T. M. Road. | 
appreciated if you kindly arrange for 
appearance of the expert of the Electri- 
cal Division to satisfy the Collector during 
the local inspection and hearing of objec- 
tion about the reasons for which the _al- 
ternative sites will not serve their purpo- 
ses. 


. The next dates “and times for local 
inspection and hearing of objections have 
been fixed on 20-5-1974 at 4 p.m.: and 
21-5-1974 at 3 p. m. respectively. You 
.along with Electrical experts are request- 
‘ed to attend the programme positively.” 


3. A copy of the said letter was for- 

_ warded to the petitioner, Pursuant to the 
said letter a joint inspection of alternative 
sites was held on 21st May, 1974. There- 
after, on 23rd July, 1974 the respondent 


“hearing 


It would.be much ~ 


. cation’ will be’ discussed later. 
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No, 2 informed the petitioner that further 
of the petitioners objection 
would take place on 29th July, 1974. It fs 
the case of the petitioner that at that 
hearing the respondent No. 2 showed to 


the petitioner a letter addressed by -the 


Executive Engineer wherein he stated that 


two‘premises Nos,” 61 and 63, Ashutosh 


Mukherjee Road together would serve the 
purpose, Thereafter, it has been mention- 


- ed in the affidavit-in-opposition on behalf 
_of the respondent that the suggestion of the- 
petitioner for alternative site-was consider- 


ed and attention of the requiring autho- 
rity was also drawn to the said alternative 
suggestion but the requiring authority in- 


.timated that premises. No. 98, Ashutosh 


Mukherjee Road was preferred by them 
for technical considerations, Thereafter, 
the declaration under Section 6 was issu- 
ed on the 10th September, 1974, The pe- 
titioner states that the petitioner came to 
know of the said declaration on 7th De- 


cember, 1974. The- said declaration, inter 
. alia, contains the following: a 


7 “And whereas the Governor is satis- 
fied that land is needed for a public pur- 
pose, namely, .for the construction of 
Mass Rapid Transit System and other 
connected. works relating to the said sys- 


-tem from:-Dum Dum.to Tolleygunge in 


the City of Calcutta, it is hereby declar- 


‘ed that pieces of land comprising premi- 
ses: Nos. 29 and 98, Ashutosh Mukherjee . 
Road, and 1, Mohini’ Mohan Road, des- ` 
cribed in the schedule below and altoge- - 


ther measuring more or less, 0.0891 of a 
hectare (0.2201 of an-acre); are needed 
for the aforesaid public purpose at the 
public expense within the Ward No. 73 
of the Calcutta Municipality in the City 
of Calcutta.” _ 


- 4 - In this application under Arti- 


cle 226 of the Constitution the petitioner 
is challenging the notification dated 24th 
September, 1973, under the Land Acqui- 
sition Act, 1894, and the declaration under 
Section 6 of the said Act dated 10th Sep- 


tember, 1974. In-this application under ` 
_ Article 226 of the Constitution the decla- 
ration under Section 6 has been challeng- . 


ed on the ground of violation of Article 
14 of the Constituton, The circumstances 
and the manner in which the question of 
Article 14 has been -raised in this appli- 
It was, 
urged that inasmuch as Article 14 was in- 


- volved in this application under Article 


226 of the Constitution the hearing of this 
application should be adjourned during 
the Emergency, On the other hand, it 
was contended on behalf of the respon- 


` 
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‘dents that in view of the decision of the 
Division Bench of this Court the hearing 
should not be adjourned.” J. will deal with 
this-contention and the relevant decisions. 
on this. aspect of the matter at the Appro- 
priate time, - 


5. First, however, it is necessary 
to deal.with the challenge to the notifi-. 
cation under Section 4 of the Act, 
* notification has been 
ground of vagueness. I have set out the 
said notification under Section 4 herein- 
before, Sub-section (1) of Section 4 of 
the Land Acquisition Act, 1894 provides 
that whenever it appears. to the appro- 
priate Government that land in any loca- 
lity is needed or is likely to be needed 
for any public purpose, a notification to 
that effect shall be published in the Offi- 
cial Gazette and the Collector shall cause 
public notice of the substance of such no- 
’ tification ‘to be given at convenient places 
in the said locality’ Thereupon it deals 
with certain acts to be done upon the no- 
tification being issued. Section 5-A of the. 
Act provides for objections to be filed 
against the said notification and thereupon 
after consideration of the. said objections 
and ‘recommendation by the Collector a 


+- declaration as contemplated in sub-section 


(1) of Secton -6 has to be issued. The 
challenge ts the impugned notification 


under Section ` 4 in. this case is that the ` 


same was vague. It has to be mention- 
ed that the purpose of notification under 
Section 4 of the Act'is to „carry on preli- 
minary. investigation with a ‘view to find 
out after necessary survey and other in- 
cidental acts whether the land was ad- 


opted: for the purpose for which 
it was sought to. be acquired. 
It is also “the purpose of ‘the no- 


tification to give opportunities . to those 
who are’ entitled to file objections, For 
the proposition that notification under 
. Section 4 was for preliminary investiga- 
tion reliance may ‘be placed on the ob- 
servations of the Supreme. Court in the 
case óf Babu Barkya Thakur v, State of 
Bombay, AIR 1960 SC 1203. Whether in 
a particular case the notification is vague 
or not depends upon: the facts and cir- 
cumstances of that case, In the case of 
Munshi Singh v. Union of India, AIR 1973 
SC 1150 the Supreme Court had occasion 


to deal with a notification which merely . 


mentioned that the land was needed for 
“planned development of the area”. The 
Supreme ‘Court found that where the no- 
tification merely mentioned that the land 
was needed for planned development of 
the area and there was no proof that the 
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‘notification under 


[Prs, 4-5] Cal. 397 


interested ‘persons wére either aware of 
or were shown the scheme or the master 
plan in respect of planned development, 


‘it was held.that the persons were unable 


to object effectively and, therefore, the 


-acquisition proceeding wag liable to be 


quashed. In the case of Aflatoon v, Gov- 
ernor of Delhi, AIR 1974 SC 2077 the 
Supreme Court observed that: the notifi- 
cation under Section 4 (1) must specify 
the particular purpose for which the land 
was ñeeded or was likely to be needed as 
otherwise: the matter specified in, Section 


-4 (2) could not be carried out. The ques- 


tion, whether, the purpose specified in 
the notification in Section 4 was sufficient 


-to enable objections to be filed under Sec-| | 


tion 5-A would depend upon the facts and 
circumstances of each case. There the 
Supreme Court found that in the case of 
acquisition “of a large area of land com- 
prising of several plots belonging to dif- 
ferent persons, the specification ‘of the 
purpose could-only be with reference to 
the acquisition of the whole area. There- - 
fore, the notification stating that an area 
of 34.070 acres of land was needed for 
public purpose, namely, the planned de- 


-velopment of Delhi was a valid notifica- 
-tion and the petitioners in that case were 


found not to be prejudiced. In the in- 
stant case before me the notification 
clearly.states that the acquisition was for]- 
the purpose of construction of Mass Ra- 
pid -Transit System and other connected 
works relating to the said.system from 
Dum Dum to Tollygunge in the City of 


„Calcutta and a Plan was given indicating] - 


the premises in question, It is true that 
the layout. plan of Mass Rapid Transit 
System was not given in respect thereof. 
That did not prevent or could not pre- 
vent the petitioner from making an effec- 
tive objection to the proposed acquisition. 
Indeed, as mentioned hereinbefore the 
Section 4 (1) was for 
preliminary investigation. The petitioner 
thereupon approached the office of the 
Land Acquisition Collector and obtained 
the information that the acquisition was 
for the purpose of installing A. C. Plant 
in the said premises, It must also be 


mentioned that though there is no state- 


ment to that effect that- Mass Rapid Tran-- 
sit System from Dum Dum to. Calcutta is 


-a fairly well publicised and well known 


factor in Calcutta; the proposal for its 
implementation in some form or other is 
well known to the inhabitants of Calcutta. 
It would .be unreal in my opinion to ig- 
nore that factor by this Court in an ap- 
plication uhder Article 226 of the Consti- 
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tution. Judged in that background and 
in the background of the facts and cir- 
cumstances of the case I am unable to ac- 
cept the contention that the notfication 


under Section 4 (1), being Annexure ‘B’ 


to the present petition is vague, 


6- It was, then, contended that 
the declaration under Section 6 was bad 
because it was urged that the petitioner 
shad suggested certain alternative sites 
and at one stage the Collector had for- 
warded the suggestion for alternative 
sites to the requiring authority, namely, 
the authority in-charge of Mass Rapid 
Transit System. Indéed, the requiring 
authority had intimated that the premi- 
ses suggested by the petitioner would be 
sufficient to serve the purpose of acquisi- 
tion but for technica] consideration they 
preferred the premises of the petitioner 
in question, Thereupon the Land Acqui- 
sition Collector wrote to the Executive 
Engineer of the requiring - authority to 
. arrange for the appearance of an expert 
to satisfy the Collector during the inspec- 
tion that there were reasons for’ techni- 
cal preference of the premises in ques- 
tion. But the grievance of the petitioner 
is that without being satisfied about the 
reasons for technical preference for the 
premises in question, the Collector had 
recommended the acquisition of the pre- 
‘ mises in question. It was urged that the 
Collector in making the recommendation 
and report under Section 5-A of the Act 
had abandoned his jurisdiction and ab- 
dicated his powers, The Collector did not, 
it was urged, investigate whether there 
were valid reasons for technical prefer- 
ence for the premises in question, In the 
ease of Shri Mandir Sita Ramji v. Gover- 
nor of Delhi, AIR 1974 SC 1868 the Sup- 
reme Court had occasion to consider the 
effect of Section 5-A of the Act. There 
the objection that certain lands belonged 
to the religious . institution and would 
come within the purview of the exempt- 
ed class of lands in the notification raised 
questions of fact and, therefore, the Land 
Acquisition Collector was required to en- 
quire into and give a hearing and. make 
recommendation as provided in Section 
5-A. The Supreme Court found that his 
failure to do so showed that he had de- 
clined to exercise his jurisdiction. The 
fact that the ultimate decision had to be 
made by the State Government did not 
relieve the Collector of his statutory duty 
to enquire into the objection and make 
his recommendation, The observance of 
the procedure laid down by the statute 
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. public purpose may, 
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before depriving a person of his property 
was necessary to generate the feeling that 
rule of law prevailed in this country. 
When a procedure was prescribed by the 
legislature, it was not for the Court to 
substitute a different one according to its 
notion of justice. A decision by the Gov- 
ernment on the objection, when the Col- 
lector afforded no. opportunity of being 
heard to the objector, would not bė 
The Supreme Court found that 
the power to hear the objection under 
Section 5-A was that of the Collector and 
not of the appropriate government. It 
was no doubt true that the recommenda- 
tion of the Land Acquisition Collector 
wag not binding on the Government, and 
the Government might choose either to 
accept the recommendation or to reject it 
but the mandatory requirement of the 
section was that when a person’s proper- 
ty was proposed to be acquired, he must 
be given an opportunity to show cause 
against it, The fact that the Collector 
was not the authority to decide the. ob- 
Jecion did not exonerate him from’ his 
duty to hear the objector on the .objec- 
tion and make the recommendation. Sub- 
section (1) of Section 5-A provides that 
any person interested in any land ae 
has been notified under Section 4-(1), . 

being needed or likely to be needed ite a 
within thirty days 
from the issue of the’ notification, object 
to the acquisition of the land or of any 
land in the locality, Sub-section (2) of 
Section 5-A stipulates that every objec- 
tion under sub-section (1) shall (be made 
to the Collector in writing and the Col- 
lector shall give the objector an oppor- 
tunity of being heard either in person or 
by pleader and shall, after hearing all 
such objections and after making such . 
further enquiry, if any, as he thinks ne- 
cessary, submit the case for decision of 
the appropriate government together with 
the record of the proceedings held by him ` 
and a report containing his recommenda- 
tions ‘on the objections. The decision of 
the appropriate government on the ob- 
jections shall be final. Therefore, the 
Collector was required to give an oppor- 
tunity to make the objection to the per- 
son interested and thereupon, if such ob- 
jection was filed, to consider the said ob- 
jection and for that purpose to give a 
hearing and thereupon to make a report 
together with the recommendation on 
the objection filed but the ultimate deci- 
sion on the objection would be of the 
State Government, In this case it has to 
be mentioned that the petitioner submit- 
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ted two alternative premises for acquisi- 
tion, namely, premises Nos. 61 and 63, 
Ashutosh Mukherjee Road. The owner of 
one of the premises, namely 63, Ashutosh 
Mukherjee Road, by a letter intimated 
her willingness to the acquisition of the 
property. There is no evidence that the 
owner of the other premises, viz., 61, 
Ashutosh Mukherjee Road had expressed 
hig or her willingness. Furthermore, it 
appears from the affidavit of the Land 
Acquisition Collector that the Executive 
Engineer, M. R. T. S. ` (Railways) by a 
letter dated 19th July, 1974, had intimat- 
ed to the Land Acquisition Collector that 
Premises Nos. 61 and 63, Ashutosh Mu- 
kherjee Road together would serve the 
purpose but in conclusion it was intimated 
in the. letter that the authority of 
M, R. T. S. preferred the premises No. 
98, Ashutosh Mukherjee Road for techni- 
cal consideration, -At one stage the Col- 
lector wanted to be satisfied that there 
were grounds for preference for 98, Ashu- 
tosh Mukherjee Road from technical 
point of view. Later on, it appears that 
he made his recommendations without 
enquiring into the. question whether there 
was any ground for preference on techni- 
cal reasons for Premises No. 98, Ashutosh 
Mukhetjee Road. The question, is, whe- 
ther in the facts and circumstances the 
Land Acquisition Collector has acted in 
violation of duties imposed upon him in 
terms of Section 5-A of the Act. It has 
been further mentioned as it appears from 
the affidavit-in-opposition of the Land 
Acquisition Collector that premises No. 
98, Ashutosh Mukherjee Road being the 
premises in question of the petitioner is 
a single storied building but premises 
‘Nog, 61 and 63, Ashutosh Mukherjee Road 
were three storied buildings and thë 
Collector has emphasised that apart from 
anything else the acquisition of these two 
premises -in place of premises No. 98, 
Ashutosh Mukherjee Road. would entail 
more cost. Therefore, it appears that the 
Collector has made his recommendations’ 
for acquisition of the premises in question 
on the ground that though alternative 
premises were available and- suitable for 
the purpose of requiring authority the re- 
quiring authority has expressed prefe- 
rence for the premises on question. Fur- 
thermore, alternative accommodation sug- 
gested by the petitioner would entail pay- 
ment of more compensation. If the Land 
Acquisition Collector has acted on these 
considerations, in my opinion, it cannot 
be said that he has abandoned his func- 
tion under Section 5-A of the Act. Even 


‘proposed alternative 


Mukharji J.) [Prs. 6-7] Cal. 389 


if it be said that it was his duty to en- 
quire whether there were valid reasens 
for preference on technical grounds, the 
other ground that he has mentioned, 
namely, acquisition of the two alternative 
premises in question would entail pay- 
ment of more compensation is by itself a 
valid ground for declining to accept the 
objection filed by the petitioner. Further- 
more, in this case, the question that. the 
Land Acquisition Collector had to deter- 
mine whether there was valid objection 
to the acquisition, if the purpose of ac- 
quisition was public purpose and if the 
premises in question proposed te be. ac- 
quired was a suitable premises; in these 
circumstances the fact that there was al- 
ternative suitable premises would not, in 
my opinion, entitle the objector to ask 


-'the Collector not to recommend the ac- 


quisition of the premises in question, In 
this case, therefore, the Collector was 
not obliged, in my opinion, to consider 
whether there were technical reasons for 
preference of the premises in question 
unless it. was suggested that the prefer- 
ence of the requiring authority was not 
a genuine preference but was for oblique 
or mala fide purpose. In such a case 
whether there are valid grounds for pre- 
ference indicated by the requiring autho- 
rity or not would become a relevant fac- 
tor for consideration. But in the instant 
case there is no allegation that preference 
alleged by the requiring authority was 
for any oblique or ulterior purpose. In 


. these circumstances, if the Collector has 
` made 


his recommendation taking into 
consideration the preference though not 


‘supported by reasons of the requiring au- 


with the fact that the 
sites would entail 
payment of more compensation for ac- 
quisition, in my opinion, it cannot be said 
that the Collector has not discharged his 
functions under Section 5-A of the Act or 
had abdicated his discretion in this mat- 
ter. After all it should be borne in mind 
that decision on the objection will be of] . 
the appropriate Government and the de-|- 
cision of the appropriate government on 
the objection will be final. In the afore- 
said view of the matter, I am unable to 
accept the contention that the declaration 
under Section 6 (1) was invalid because 
the Collector had not exercised his func- 
tion properly in making the recommenda- 
tion under Section 5-A of the Act. 


7. Counsel for the petitioner, 
then, contended that the petitioner was 
entitled to be heard before the State Gov- 
ernment took the final decision. He sub- 


thority together 
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mitted that the decision to make a dec- 
laration under Section 6 (1) affected pro- 
perty rights. Therefore, it should be 
read in the section that the person con- 
cerned has a right to be heard. Reliance 
was placed on the observations’ of the 
Supreme Court in the case of Union of 
India v. J. N. Sinha, AIR 1971 SC 40 
where the Supreme Court observed that 
rules of natural justice were not embo- 
died rules nor can these be elevated to 


the position of fundamental rights. Their. 


aim was to secure justice or to prevent 
miscarriage of justice. These rules could 
only,,operate in areas not covered by any 
These did not sup- 
P the law but merely supplemented 

` If a statutory provision could be .read 
S eA with the principles of natu- 
Jral justice, the. courts should do’ so.’ 
if a statutory provision either specifically 


for.by necessary implication excluded the’- 


application of the rules of natural justice 


then the court-could not ignore the man-. 


„date of the legislature or the statutory 
authority ‘and read into the concerned 
provision the principles of natural’ jus- 
tice.. Whether exercise of a power con- 
ferred should be made in accordance with 
the principles of natural justice or not 


depended upon expressed words of the 


provision conferring the power, the nature 
of the power conferred, the purpose for 


which it is conferred and the effect of the 


exercise of the power, In this.case, it 
was contended on behalf of the petitioner 


’ that statutory provision of Section 6 could 


be read consistently with the principles of."; cludes any question of hearing or further 


natural justice by reading in the provi- 


sion that before a decision for declaration ' 
ag- 
entitled to be heard” 
and for that purpose. was entitled to, have. 
a copy of the report made: by the-Col-° 
- lector under Section 5-A of the Act.. ` 


‘under Section 6. (1) was taken the 
grieved. party was 


"8. The true principle for. deciding 
this question. -is to find out. what is the 
ptocedure prescribed “by the Legislature 
and then to decide whether the procedure 
enjoined. involves determination of ques- 
tion which requires adherence to the 
principles of natural justice. It is only 
‘then that the question arises whether the 
legislature has by either express words 
or by necessary implication indicated that 
the rules of natural justice should or 
should not be followed, and if so what 
rules? But where a procedure has been 


‘ prescribed by the legislature, it is not for 


the Court to substitute a different one 
according to its own notion of justice. In 


, Banku Behari v. State (S. Mukharji J.) 


` But’ 
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the instant case, the scheme of the Act 


Provides that at the first stage the appro- - 


priate Government has to be satisfied that 
a particular land or a -particular area of 
land is needed for a public purpose and 
to make a declaration to that effect under 
Section 4 (1) of the Act. Thereupon: Sec- 
tion 5-A provides- for objections to be 
filed and provides- for objections to be 
heard upon notice to the parties concern- 
ed, It imposes an obligation on the Col- 
lector to make further enquiry, if it is 
necessary and to make a report contain- 
ing its recommendation on the objections. 


The final authority for decision on this _ 


objection is, however, the State ` Govern- 
ment. Ona consideration of the report of 
the Collector a declaration under Section 
6 (1) of the Act follows if the State Gov- 


ernment decides to acquire the land ‘in| 
question. and reject. the objections of the 
Section 5-A .-- 
ob- ` 
jection. -Sub-section (2) of Section 5 en- * 
joins that the records of the proceedings . 


objectors. In the .scheme ' 
specifically provides for hearing of 


before the Collector are to be transmitted 


to the State Government. Sub-section (1) 
of Section 3-A of the Act 
that the Collector should together 
the record of the proceedings held by him 
and the report send hig report containing 
the recommendations on the objections. 
The Collector is obliged to submit the 


ease for the ‘dedsion of the appropriate 


Government together-with his recommen- 
dation, In this background I am of. the 


- opinion that the scheme specifically ex- 


opportunity at the stage. of Section 6 (1). 
Where specific provision has been made 


for hearing objection by sub-section (2) ofl.. 
Section 5-A,-it must be presumed that the} 


legislature intended- ‘to give no further 
hearing or no other. opportunity, As a 
matter of fact, if the scheme is so read. 
then in my opinion, it cannot be said that 
Section 4 read: with Section 5-A and-Sec- 
tion 6 (1) of the Act provides any arbi- 
trary power or postulates a . procedure 
destructive of the principles of natural 
justice, Justice, natural or otherwise, does 
not require that every step in the deci- 
sion must be. upon -hearing to the parties 
to be affected. If that is the position, 
then, in my opinion, it cannot be said 
that the petitioner was entitled to any 
hearing under Section 6 (1) of the Act. It 
cannot also be said that the petitioner 
was entitled to a copy of the report in 
question. The responsibility has been 


given to the appropriate Government to 


make a declaration under Section 6 (1) off. 


also enjoins - .- 
with . 
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the Act after taking into consideration all 
relevant facts, including these objections 
of the objectors heard upon notice and 
opportunity to the objectors, In my 
opinion the procedure cannot be challeng- 
ed on the ground that it is violative of 
the principles of natural justice or pur- 
\ports to give arbitrary power to the ac- 
‘quiring authority. 

9. In this connection a further 
question arises, Counsel for the petitioner 
contended that if it be held that Section 
6 (1) of the Act did not provide for any 
opportunity of being heard or any oppor- 
tunity of making representation, then the 
same would he violative of Article 14 of 
the Constitution. The problem, there- 
fore, is whether, the question whether 
Section 6 (1) of the Act is violative of 
Article 14 of the Constitution, can be con- 
sidered at this stage during the continu- 
ance of the Emergency. 


10, In the petition I find only two 
Paragraphs regarding Articles 14 and 19 
of the Constitution, In paragraph 30 of 
the petition it has been alleged as fol- 
lows: 

“30. Your petitioner states that the 
said sections are ultra vires your peti- 
tioner’s rights to acquire, hold and dis- 
pose of property guaranteed under Arti- 
cle 19 (1) (f) and the same are ultra vires 
your petitioner’s fundamental rights under 
Article 14, 19 and 31 of the Constitution 
of India.” 

Again in Ground No. XXX 
stated as follows: 

“XXX. For that the said sections are 
ultra vires the fundamental rights of the 
petitioners and/or each of them, to ac- 
quire, hold and dispose of property guar- 
anteed by the Constitution, particularly 
Articles 14, 19 and 31 thereof.” 

Apart from the aforesaid averments, I 
find no other averments indicating what 
sections are violative of either of Arti- 
cles 14, 19 or 31 of the Constitution of 
India. No argument was made before 
me about violation of Article 19 or 31 of 
the Constitution, the only argument was 
in respect of Article 14. of the Constitu- 
tion, From the averments set out herein- 
before it is manifest that no cause of ac- 
tion challenging the Section 6 (1) as vio- 
lative of Article 14 of the Constitution 
has been indicated in the said averments 
made. After all, if a provision is contend- 
ed to be violative of a provision of the 
Constitution it is necessary to indicate 
how and in what manner the said provi- 
sion is violative of the Constitution, There 
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is no such indication either in paragraph 
30 or in ground XXX of the petition. On 
this state of pleading I am clearly of the 
opinion that there is no cause of ac- 
tion for contending that the provision of 
Section 6 (1) of the Act is violative of 
Article 14 of the Constitution. Therefore. 
in this case really no question of exami- 
nation of violation of Article 14 arises be- 
cause there is no cause of action as such 
of violation of Article 14 of the Constitu- 
tion. It was only in the argument of 
counsel for the petitioner that a case of 
violation of Article 14 was made out, The 
question, therefore, that whether, in those 
circumstances, this court at this stage can 
Zo into the question of violation of Arti- 
cle 14 does not arise for consideration. 


11. But inasmuch as some conten- 
tions were urged before me, in my opin- 
ion, it i9 necessary to deal with the posi- 
tion. It must be made clear that this is 
not an, application for variation or vaca- 
tion of any interim order. Even in a case 
where the question of Article 14 or Arti- 
cle 19 is involved during Emergency, 
whether the Court could hear an applica- 
tion for an interim order or for variation 
or vacation of the interim order, different 
considerations might arise. This is also 
not a case where the Act in question is 
immune from challenge as having been 
placed in the 9th Schedule of the Consti- 
tution as was the position in the case be- 
fore the Division Bench of this Court in 
the case of Union of India v. Dhirubhai 
Gokuldas Vora, (1976) 1 Cal LJ 148. In 
that case there was an interlocutory ap- 
plication made in connection with a Man- 
aamus appeal, The appellants Dhiru- 
bhai Gokuldas Vora and others preferred 
an appeal against a judgment and order 
passed by Mr. Justice Banerjee on the 
24th November, 1975, adjourning the 
hearing of the application under Article 
226 of the Constitution sine die on the 
ground of Proclamation of Emergency, In 
the application it was prayed that the im- 
pugned order be stayed and the earlier 
order dated 6th January, 1975, be vacat- 
ed. The State Government submitted 
that it had not yet formed any opinion 
about the detention of the petitioner. On 
behalf of the Union of India it was also 
submitted that no order for detention 
under the Conservation of Foreign Ex- 
change and Prevention of Smuggling Ac- 
tivities Act, 1974, had yet been made 
against the petitioner. In that view of 
the matter, the -prayers of the writ appli- 
cation were found -to be not tenable. Since 
the prayers were not tenable, the order 
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for interim injunction was also beyond 
the scope of the writ application. It was 
found in that case that in the context of 
the facts of that case as the Conservation 


of Foreign Exchange and Prevention of 


Smuggling Activities Act, 1974, had been 
placed in the 9th Schedule in an action by 
way of a writ application for infringe- 
ment of the fundamental right, there was, 
no justification in that case to adjourn 
the original application under Article 226 
of the Constitution sine die in view of the 
Proclamation of Emergency. 


12, In the case of Kanhaiyalal 
Agarwala v, Union of India, reported in 
(1976) 1 Cal LJ 293 at p. 303 of the re- 
port S. K. Dutta, J., delivering the judg- 
ment of the Division Bench observed, 
inter alia, as follows: 


“Mr. Chakraborti has further submit- 
ted that in view of the orders issued by 
the President suspending enforcement of 
the rights under Articles 14, 19, 21 and 
22, the impugned orders of ad interim in- 
junction must be vacated. It is well 
known that the interim orders are given 
in aid of the main relief sought for in the 
action, If, therefore, it is not permissible 
to have enforcement of the rights under 
the said articles during the period of 
emergency in any action it is obvious 
that such right also cannot be enforced 
temporarily within the period of emer- 
gency which will be of the effect of in- 
terim injunction. Accordingly, we are 
of opinion that such injunction, which 
amounts to enforcement of the aforesaid 
rights during the pendency of the proceed- 
ings, though temporarily, is not available 
during the period of emergency. There has 
been an argument that, as the proceed- 
ings for enforcement of such rights are 
suspended, if there has been any interim 
injunction enforcing such rights at the 
time of the notification of the orders sus- 
pending such rights, the proceeding can- 
not go on during the period of emergency 
with the result that the interim relief en- 
foreing the rights under the said articles 
would be and continue to be available to 
the claimants in the proceedings in. spite 
of their suspension. The order suspend- 
ing proceedings for enforcement of ~ the 
fundamental rights does not amount to or 
imply suspension of the proceeding in 
respect of other rights which may also be 
sought to be enforced along with the 
rights suspended. Such proceedings and 
any injunction in respect thereof may 
continue if other rights are sought to be 
asserted. But it cannot be said that by 
reason of the interim order, such suspend- 
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ed rights will continue to be enforced 
contrary to the provisions of the orders 
which suspend their enforcement. Ac- 
cordingly the interim orders which en- 
force such rights during the period of 
emergency must necessarily be suspended. 
There is, therefore, ample substance in 
Mr, Chakraborti’s contention that the 
interim order which purports to enforce 
the fundamental rights as aforesaid can- 
not be allowed to continue and the inte- 
tim order in aid of securing such funda- 
mental rights during emergency has got 
to be vacated.” 


13. So far as the aforesaid obser- 
vations dealt with the question of an ap- 
plication under Article 226 of the Consti- 
tution where Article 14 was involved in 


respect of an Act which was not in the 
9th Schedule of the Constitution, the 
same were obiter. With respect, how- 


ever, I may point out that in the Procla- 
mation of the President issued on the 
27th June, 1975, it has been specifically 
observed that the right of any person to 
move any court for the enforcement of 
the rights under Articles 14, 21 and 22 of 
the Constitution as well as the proceed- 
ings pending in any court in the enforce- 
ment of the rights are suspended. It is 
necessary to remind myself that what is 
suspended firstly, (is) the right to move 
any Court for the enforcement of the 
rights conferred under Art. 14, Art, 21 and 
Article 22 and secondly, all proceedings 
pending in any Court for the enforcement 
of those rights. It is necessary, therefore, 
to set out the Proclamation which is as 
follows: 


“In exercise of the powers conferred 
by clause (1) of Article 359 of the Con- 
stitution, the President hereby declares 
that the right of any person (including a 
foreigner) to move any court for the en- 
forcement of the rights conferred by 
Article 14, Article 21 and Article 22 of 
the Constitution and all proceedings pend- 
ing in any court for the enforcement of 
the abovementioned rights shall remain 
suspended, for the period during which 
the proclamation of emergency made 
under clause (1) of Article 352 of the Con- 
stitution on the 3rd December, 1971, and 
on the 25th June, 1975, are both in force. 


Thig order shall extend to the whole 
of the territory of India except the State 
of Jammu and Kashmir. 

This order shall be in addition to and 
not in derogation of any order made be- 
fore the date of this order under clause 
(1) of Article 359 of the Constitution,” 
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14. ‘The only decision which dealt 
with this question, in my opinion, is 


the decision of the Supreme Court in the 
case of Makhan Singh Tarsikka v, State 
of Punjab, reported in AIR 1964 SC 381. 
In that case the Supreme Court observed 
at p. 393 of the report as follows: . 


(13) Since the object of Article 359 
-(1) is to suspend the rights of the citizens 
to move any Court, the consequence of 
the Presidential] Order may be that any 
proceeding which may be pending at the 
date of the Order remains suspended 
during the time that the order ig in ope- 
ration and may be revived when the said 
Order ceases to be operative; and fresh 
proceedings cannot be taken by a citizen 
after the Order has been issued, because 
the Order takes away the right to move 
any court and during the operation of the 
Order, the said right cannot be exercised 
by instituting a fresh proceeding contrary 
to the Order. If a fresh proceeding fall- 
{ng within the mischief of Article 359 (1) 
and the Presidential Order issued under 
it is instituted after the Order has been 
issued, it will have to be dismissed as be- 
ing incompetent. In other words, Article 
359 (1) and the Presidential Order issued 
under it may constitute a sort of morato- 
rium or a blanket ban against the institu- 
tion or continuance of any legal action 
subject to two important conditions, The 
first condition relates to the character of 
the legal action and requires that the said 
action must seek to obtain a relief on the 
ground that the claimant’s fundamental 
rights specified in the Presidential] Order 
have been contravened and the second 
condition relates to the period during 
which this ban is to operate. The ban 
operates either for the period of the Pro- 
clamation or for such shorter period as 
may be specified in the Order.” 
The rights involved in those articles are 
not suspended, Only the right to move 
the Courts for enforcement of those rights 
fs suspended by the first limb of the dec- 
laration. Secondly the proceedings pend- 
ing in any Court for enforcement of those 
rights are suspended, not against the 
rights involved in these pending proceed- 
ings. As the Supreme Court has observed 
in the last mentioned decision that the 
order takes away the right to move any 
Court and during the operation of the 
order the said right cannot be exercised 
by instituting a fresh proceeding contrary 
to the order. It, therefore appears to me 
that, there is no question of suspended 
rights being continued to be enforced 
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contrary to the orders which suspend 
their enforcement, in a case where inte- 
rim order was granted before the issue of 
the order, where the Court was not moved 


by any fresh proceeding after the order. 
For the aforesaid reasons in an applica- 
tion where the infringement - of Article 
14 was involved in respect of a statute 
which was not in the 9th Schedule of the 
Constitution and in respect of which a 
rule nisi was issued before the issue of 
the order suspending the right to move 
the Court I had to adjourn the hearing of 
the application, — see the case of Jaga- 
dish Ch, Agarwala v. Union of India, AIR 
1976 Cal 17. In that case there was no 
question that Article 14 had not been pro- 
perly involved, nor was there any appli- 
cation made for vacating the interim 
order in the suspended proceeding, An- 
other learned single Judge in the case of 
E. C. Bose and Co. (P) Ltd. v, Calcutta 
Dock Labour Board, (1976) 1 Cal LJ 377 
has considered this question. The learn- 
ed Judge has referred to the case of Bhu- 
pendra Ratilal Thakkar v, Commr. of In- 
come-tax, (1976) 1 SCC 381 = (AIR 1976 
SC 636) as well as the case of Kartar 
Singh v, Piara Ram, (1976) 1 SCC 760 = 
(AIR 1976 SC 957). In none of these cases 
the question, whether, during the Emer- 
gency in matters where infringement of 
Articles 14 and 19 are involved the pro- 
ceedings would remain suspended or not, 
wag considered. From the fact that the 
Supreme Court did consider the applica- 
tions no inferential ratio of the decisions 
of the Supreme Court, in my opinion, can 
be drawn, The learned Judge has ob- 
served that the decision in Jagadish Chan- 
dra Agarwala’s case has lost its force in 
view of the decision of the appeal court 
in Vora’s case. In my opinion the facts 
of that case were different, Be that as it 
may, I have not found myself any answer 
to the question where in a case in res- 
pect of a matter which is not included in 
the Ninth Schedule, if infringement of 
Article 14 is involved, whether during the 
emergency the proceeding can go on for 
‘vacating or variation of the interim order. 
I have not found myself any satisfactory 
answer, It is high time that a clear pro- 
nouncement on this point is made before 
the law gets any more enmeshed, I can 
do no better than to echo the sentiment 
of Chief Justice Holt when-he said “I 
have stirred these points, which wiser 
heads in time may settle” (as quoted by 
Lord Denning in the case of Rahimtoola 
v. Nizam of Hyderabad, 1958 AC 379 at 
p. 424). But in the instant case before 
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me as J find no cause of action for alleg- 
cd infringement of Article 14; I have 
decided the contentions urged in this case. 
15. In the aforesaid view of this 
matter this application fails and is ac- 
cordingly dismissed, The rule is discharg- 
ed. Interim order is vacated. There will 
be no order as to costs, Operation of this 

order is stayed for four weeks, 
Application dismissed. 
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Sm. Hiranbala Devi, Plaintiff v. 
Bishnupada Bhattacharya and others, Res- 
pondents, 

Suit No. 132 of 1975, D/- 2-4-1976. 

(A) Hindu Law — Religious endow- 
ment — Shebaitship — Line of succession 
— Founder cannot lay down line of suc- 
cession inconsistent with general law, 


A testator who dedicates his proper- 
ty to a deity by a deed of settlement can- 
not lay down a line of succession to the 
office of Shebaitship which is inconsistent 
with general law of succession. Thus 
where a settlor appointed A and B to the 
office of Shebaitship after his death and 
the death of his wife, and added a direc- 
tion that after the death of A and B their 
male heirs according to seniority would 
become shebaits the direction held was 
void inasmuch as A and B were not 
appointed shebaits absolutely. They were 
only given the right to act as shebaits for 
their respective lives. On the death of 
A and B the shebaitship must revert to 
the heirs of the settlor. (Para 3) 


(B) Court-fees Act (1870) Section 7 — 
Suit for possession and assertion of rights 
of shebaits — Claim not capable of being 
objectively valued — Suit valued at 
Rs, 100/- held not incorrect. (1899) 27 Ind 
App 69 (PC) and AIR 1932 Cal 791 (FB) 
and AIR 1936 PC 318, Followed. 

(Para 4) 

Cases referred: Chronological Paras 
AIR 1936 PC 318 = 63 Ind App 448 3 
AIR 1932 Cal 791 = 37 Ca] WN 29 (FB) 
3 


(1899) 27 Ind App 69 = ILR 23 Mad 271 
C 3 


(PC) 
(1872) Ind App Supp Vol. 47 (PC) 3 
P. K. Sen and A, N. Roy, for 
Plaintiff; H, Mitra and P, Nath, for Res- 
pondents. 
ORDER:— It 
Sriram Mukherjee 
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appears that one 
by a deed executed 
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on 10th January, 1917, created a debut- 
ter in respect of his moveables and the 
premises being No. 15, Amherst Row, 
Calcutta and dedicated the said proper- 
ties to the Idol Sri Sri Sitala Thakurani. 
By the said deed the settlor appointed 
himself as the only shebait. He there- 
upon stated, inter alia, as follows: 

“I appoint my wife Srimati Kusum 
Kumari Devi and her brother Sreman 
Ashutosh Bhattacharyya who is my most 
affectionate and Sriman Nanilal Bhatta- 
charyya son of Srimati Basanta Kumari 
Devi, the sister of my said wife, the Joint 
Shebaits after my death. After my death 
my said wife Srimati Kusum Kumari Devi 
and Sriman Ashutosh Bhattacharyya and 
Sriman Nanilal Bhattacharyya, being the 
shebaits of the said deity shall jointly and 
holding the same opinion, perform the 
Seba Puja and Bhog etc., of the said deity 
out of the income of the said debuttor pro- 
perty. My said wife, during her lifetime 
shall be one of the Shebaits and after 
her death the said Sriman Ashutosh 
Bhattacharyya and Sriman Nanilal Bhat- 
tacharyya only shall remain Shebaits and 
after their death, their male heirs accord- 
ing to seniority, shall be appointed She- 
baits and shall duly carry on the Seba and 
Puja etc., of the said Iswari Thakurani. 


nosesessoono 


2. One Hiranbala claiming to be 
the great grand-daughter of Sriram 
Chandra Mukherjee being the grand- 


daughter of the Gyanada Devi who is al- 
leged to be the daughter of Sriram Mu- 
kherji by his first wife has taken out this 
originating summons for answering the 
following questions:— 

(a) Whether the plaintiff Sm. Hiran- 
bala Devi as the sole heiress and legal 
representative of Haripada Bhattacharyya, 
the beneficiary under the said deed of 
dedication and coupled with the said dec- 
ree is the shebait of the plaintiff deity 
along with the defendants; 

(b) Whether the offices of shebait- 
ship of the plaintiff deity has devolved 
upon the plaintiff Hiranbala Devi upon 
the death of her husband Haripada Bhat- 
tacharyya; 

(c) Whether the plaintiff Hiranbala 
Devi entitled to participate in the manage- 
ment and administration of the estate of 
the plaintiff deity; 

(d) What are the scope, effect and 
meaning of the said deed of dedication 
dated January 10, 1917 and the said decree . 
dated January 31, 1938 and in the event 
there is any ambiguity, necessary direc- 
tions be given for the same.” 


ies 
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It is, however, denied and disputed in 
this case that Sreeram Mukherjee had 
another wife or that Gyanada Devi was 4 
daughter of Sreeram Mukherjee or that 
the plaintiff is great grand daughter of 
Sreeram Mukherjee. In view of such dis- 
pute, in my opinion, it is inappropriate 
in this originating summons to attempt to 
answer questions (a), (b) or (c). Whether 
Hiranbala Devi at all has any right or 
claim to the said shebaitship is dependent 
upon whether she in fact is the great 
grand-daughter of Sreeram Chandra Mu- 
kherjee. In view of the disputes raised, 
I. therefore, decline to answer the ques- 
tions (a), (b) and (c) in paragraph 15 of 
the affidavit in support of the originating 
summons. 


3. So far as question (d) is con- 
cerned, in my opinion, it is well settled 
that a testator by Will cannot lay down a 
line of inheritance which is inconsistent 
with general law of inheritance. This 
principle was laid down by the Judicial 
Committee in the case of Juttendro Mo- 
han Tagore v, G, M. Tagore, (1872) Ind 
App Sup Vol. 47 (PC). In view, there- 
fore, of the principle laid down in the 
aforesaid decision and the decision of the 
Judicial Committee in the case of Gnana- 
sambandha Pandara v, Velu Pandaram, 
(1899) 27 Ind App 69 (PC) and the Full 
Bench decision of this Court in the case 
of Monohar Mukherjee v. Bhupendra 
Nath, AIR 1932 Cal’ 791 (FB) in my opin- 
ion it must be held that in so far as the 
settlor purported to lay down that after 
the death of Ashutosh Bhattacharya and 
Nanilal Bhattacharya their male heirs 
according to seniority would become the 
shebaits, the settlor was laying down a 
line of succession repugnant to Hindu 
Law. In the premises, the said provision 
is void. Counsel for the defendant con- 
tended that in so far as the settlor be- 
queathed the shebaitship to Ashutosh 
Bhattacharya and Nanilal Bhattacharya 
the same was valid and they became the 
shebaits absolutely. If the line of suc- 
cession to be followed after the death of 
Ashutosh. Bhattacharya and Nanilal Bhat- 
tacharya be void as contended on behalf 
of the plaintiff, then it was argued on 
behalf of the defendants that the devo- 
lution should be to the heirs of Ashutosh 
Bhattacharya and Nanilal Bhattacharya. 
I am unable to accept this contention. In 
this case, on proper construction of the 
clause set out hereinbefore it is manifest 
that Ashutosh and Nanilal were not made 
shebaits absolutely or were not given she- 
baitship absolutely, They were directed 
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to be shebaits for their lives and the set- 
tlor laid down the line of succession on 
their death. A similar clause was consi- 
dered by the Judicial Committee in the 
case of Ganesh Chandra v. Lal Behary, 63 
Ind App 448 = (AIR 1936 PC 318) where 
the settlor by his Will appointed two exe- 
cutors’ sons to be the shebaits and di- 
rected that upon the death, retirement or 
refusal to act by any of them or any of 
the future shebaits, the next eldest male 
lineal descendants of these two sons 
would act as shebaits. It was held by 
the Judicial Committee that there was 
severable and independent gift in favour 
of persons who were to take respective- 
ly on the death of the testator’s two sons 
and on the death of these two sons suc- 
cession to the office of shebaitship and the 
income of the estate must devolve ac- 
cording to Hindu Law of succession, The 
provision of the clause set out hereinbe- 
fore in so far as it related to the holding 
of the office of shebaitship after the 
death of the two sons constituted an in- 
valid attempt to lay down a line of suc- 
cession which was not permissible under 
the Hindu Law. In the aforesaid view 
of the matter, I must hold that in so far 
as the settlor purported to lay down that 
after the death of Ashutosh Bhattacharya! 
and Nanilal Bhattacharya their male heirs 
according to seniority would become she- 
baits, the said direction is void, inasmuch 
as Ashutosh Bhattacharya and Nanilal 
Bhattacharya were not appointed shebaits 
absolutely. They were only given the 
right to act as shebaits for their respec- 
tive lives, In my opinion on the death of 
Ashutosh Bhattacharya and Nanilal Bhat- 
tacharya the subsequent direction of de- 
volution of interest being void, the she- 
baitship must revert to the heirs of the 
settlor, I, therefore, answer Question No. 
(d) by saying that ag regards the deed of 
dedication in so far as it lays down on 
the death of Ashutosh Bhattacharya and 
Nanilal Bhattacharya the male heirs in 
seniority become shebaits, the same is 
void and on their death the shebaitship 
would revert back to the heirs of the set- 
tlor, I may mention here that the decree 
dated the 13th January, 1938, referred to 
in question has not affected this clause. 


4. Counsel on behalf of the defen- 
dants contended that insufficient court- 
fees had been paid. He contended that 
the shebaitship is property.- The plain- 
tiff has asked for possession and assertion 
of the rights of shebaits. Therefore, the 
plaintiff has under-valued this originating] 





406 Cal. {Prs, 1-5] 


summons, In view of the nature of the 
claim I accept the plaintiff's assertion 
that the claim was not capable of being 
objectively valued, In the aforesaid view 
of the matter the fact that the suit has 
been valued at Rs, 100/- cannot be said 
to be incorrect or incomplete, In the pre- 
mises, I give the answer to question No. 
(d) as formulated and- indicated before. 
The other question in the view of the 
disputed facts I decline to answer. In this 
case I direct the parties to pay and bear 
their own costs, 

Answer accordingly. 


AIR 1976 CALCUTTA 406 
S. C. DEB AND DIPAK KUMAR SEN, JJ. 


The State of West Bengal, Appellant v. 
L. M. Das, Respondent, 


A. F. O. O, No, 336 of 1970, D/- 24- 2- 
1976. 


(A) Arbitration Act (1940), Section 30 
— Misconduct — Arbitrator awarding da- 
mages without specifying the rate — No 
misconduct. 


It is not the law that the arbitrator 
is bound to specify the rate at which he 
has awarded damages. The arbitrator is 
not bound to give any reason for making 
the award, AIR 1967 SC 1030, Rel. on. 

(Paras 11, 13) 


(B) Arbitration Act (1940), Section 30 
— Application for setting aside award — 
Notice under Section 14 (2) prescribed by 
Rules of Calcutta High Court not given 
——- Limitation — Starting point, (Limita- 
tion Act (1963), Article 119), 


It is a settled law that the service of 
a notice under Section 14 (2) of the Arbi- 
tration Act as prescribed by the rules of 
Calcutta High Court is not essential for 
the purpose of making an application for 
setting aside of the award and that the 
application will be time-barred if it is 
made after 30 days from the date the 
petitioner is orally informed about the 
filing of the award in Court for there is 
no distinction between a formal and in- 
formal notice in this behalf under the 
Limitation Act. AIR 1962 SC 666 and 
Award Case No, 263 of 1962, D/- 11-2- 
1965 (Cal), Foll (Para 7) 


(C) Constitution of India, Article 
141 — Law laid down by Supreme Court 
is binding on the High Court even if cer- 
tain aspects of the matter were not con- 
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sidered by the Supreme Court, AIR 1970 
SC 1002, Foll, (Para 9) 
Cases referred: Chronological Paras 
AIR 1970 SC 1002 = 1970 Mah LJ 561 9 
AIR 1967 SC 1030 = (1967) 1 SCR 105 13 
(1965) Award Case No, 263 of 1962, D/- 
11-2-1965 (Cal) 7 
AIR 1962 SC 666 = (1962) 2 SCR 551 7 
Gopal Chakraborty and Mrs. Prati- 
bha Banerjee, for Appellant; M. N. Ba- 
nerjee with A, C. Bhabra and P, K. Sen, 
for Respondent. 


DEB, J.:— This appeal is directed 
against the judgment and order dated 
June 5, 1970 dismissing the application 


made by the appellant under Section 30 
of the Arbitration Act, 1940 for setting 
aside of the award dated December 24, 
1968, mentioned in the petition, 

2. The respondent executed cer- 
tain constructional work for the appellant 
under and in relation to the contract be- 
tween them. Thereafter, disputes and dif- 
ferences arose between them regarding 
payment, Those disputes and differences 
were referred to the arbitrator in terms 


` of the arbitration clause contained in the 


said agreement, 


3. The application was dismissed 
by the learned trial Judge on three fold 
grounds: (i), the application was barred 
by limitation; (ii), there was no error on 
the face of the award; and (iii), there was 
no merits in the charge of bias and legal 
misconduct levelled against the arbitra- 
tor. 

4, The argument before us was 
solely confined to Rs. 1,63,000/- and 
Rs, 5,000/- awarded in favour of the res- 
pondent, apart from the question of li- 
mitation. The facts relating to limitation 
are as follows: On June 16, 1969, the 
appellant received a copy of a letter 
dated June 5, 1969, written by the Regis- 
trar, Original Side of this Court, inform- 
ing the parties that the award had been 
filed in court on June 5, 1969; thereafter, 
on July 14, 1969, the notice under Sec- 
tion 14 (2) of the Act was served on the 
appellant; and on August 12, 1969, the 
appellant took out the notice of motion 
for setting aside the award. 

5. On limitation, Mr. Gopal Cha- 
kraborty, the learned counsel for the ap- 
pellant, has argued before us that the ap- 
plication was not barred under Section 119 
of the Limitation Act, 1963, inasmuch as 
the letter dated June 5, 1969, was not a 
notice at all, for it was not in accordance 
with the form of notice prescribed by 
this court ‘under the Arbitration Act and 





1976 State v. L, M. Das (Deb J.) 


therefore the time did not begin to run 
from June 16, 1969, on which date the 
said letter was received by the appellant. 
He also argued that since the notice under 
Section 14 (2) of the Act was served on 
the appellant on July 14, 1969, and the 
notice of motion was taken out on August 
12, 1969, the application was not time 
barred, f ; 

6. On merits, Mr. Chakrabortty 
contended as follows: The award was 
bad on its face inasmuch as the arbitra- 
tor has awarded Rs, 1,63,000/- as dama- 
ges without specifying the rate; the award 
for Rs, 5,000). was also bad on its. face 
because, according to Mr. Chakrabartty, 
the arbitrator hag rejected the respon- 
dents case on it; the arbitrator has im- 
puted personal knowledge in awarding 
Rs. 1,63,000/- and therefore he was guil- 
ty of legal misconduct; and the arbitra- 
tor was also biased inasmuch as he has 
made a lump sum award of Rs, 1,63,000/- 
without specifying the rate. 

7. We are, however, not impress- 
ed by his contentions, The question of 
limitation is fully covered by the decision 
of the Supreme Court in the case of 
Nilkantha Sidramappa-: Ningashetti v. 
Kashinath Somanna Nigashetti, reported 
in AIR 1962 SC 666, and followed by late 
Mr, Justice Arun Kumar Mukherjea in 
his judgment dated February 11, 1965, in 
Award Case No. 263 of 1962 intituled 
Jamunalal Janakilal v. Budge Budge Jute 
Mills Limited, of this Court. It ig a set- 
tled law that the service of a notice under 
Section 14 (2) of the Arbitration Act as 
prescribed by the rules of this Court is 
not essential for the purpose of making. 
an application for setting aside of the 
Award and that the application will be 
time-barred if it is made after 30 days 
from the date the petitioner is orally in- 
formed about the filing of the award in 
court, for there is no distinction between 
a formal and informal notice in this be- 
half under the Limitation Act as laid 
down by the Supreme Court in the above 
case, 


8. It has also been contended by 
Mr, Chakraborty that in that case the 
Supreme Court did not consider the rules 
of this court framed under the Arbitra- 
tion Act regarding the form and service 
of notice under Section 14 (2) of the Act 
and therefore that decision could not ap- 
ply in the facts and circumstances of the 
instant case before us, He has also argu- 
ed that the said case relates to an award 
made in an arbitration in the suit, where- 
as the instant award before us was made 
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in an arbitration without the intervention 
of the court and therefore the said deci- 
sion of the Supreme Court had no appli- 


cation to the facts and circumstances of 


the case. But there is no merits in these 
contentions, 


9. - The law laid down by the Sup- 
reme Court in that case is binding on this 
Court even if certain aspects of the mat- 
ter were not considered by their Lord- 
ships of the Supreme Court; vide, Bal- 
labhdas Mathuradas Lakhani v. Municipal 
Committee, Malkapur, AIR 1970 SC 1002. 
Further, the procedure after the publi- 
cation of all awards is the same under 
the Arbitration Act and therefore the 
purported distinction made by Mr. Cha- 
krabarty does not make any difference 
whatsoever, ; ` 


10. The award was filed on June 
5, 1969, in this Court and the appellant 
came to know of it on June 16, 1969. 
Hence, it must be held that the applica- 
tion is time-barred under Section 119 of 
the Limitation Act, 1963 and it has been 
rightly dismissed. 


11, Now as to merits, The res- 
pondent claimed Rs, 4,57,307/- for doing 
extra work due to heavy percolation of 
water etc, The parties adduced evidence, 
both documentary and oral, before the 
arbitrator. After taking into considera- 
tion all materials on the record as stated 
in the award, the arbitrator 
only Rs, 1,63,000/- in favour of the res- 
pondent, It is true that no rate has been 
specified by the arbitrator, but it is not 
the law that the arbitrator -is bound to 
specify the rate at which he has awarded 
damages, Hence, there is no merits in 
this contention of Mr. Chakraborty, 


12. On Rs. 5,000/- the contention 
of Mr, Chakraborty was that this amount 
was awarded on the ground of failure on 
the part of the appellant to hand over 
the site free from any hindrance to the 
respondent, But that it is not so is erys- 
tal clear from the award itself. This 
amount was awarded for extra cost incur- 
red by the respondent for working during 
rainy season due to less outturn and not 
on accourt of the failure on the part ‘of 
the appellant to hand over the site free 
from any hindrance. Hence, there is no 
substance in the contention of Mr, Cha- 
kraborty. 


13. There is also no merit in his 
contention relating to the alleged legal 
misconduct and the bias of the arbitra- 
tor, There is no allegation in the peti- 
tion that the arbitrator has imported his 
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personal knowledge in awarding Rupees 
1,63,000/- . There is also nothing in the 
award even to lend any support to this 
unmeritorious contention. That apart, 
these grounds were not at all taken in the 
petition and therefore Mr, Chakraborty is 
not entitled to argue it. The contentions 
ot Mr. Chakraborty that the arbitrator was 
biased inasmuch as he has made a lump 
sum award of Rs, 1,63,000/- without spe- 
cifying the rate or its basis, has no sub- 
stance, The arbitrator is not bound to 
give any reason for making the award. 
He is also entitled to make a lump sum 
laward: vide, Firm Madanlal Roshanlal 
Mahajan v. Hukumchand Mills Ltd., In- 
dore, AIR 1967 SC 1030. 


14. Having disposed of all the 
contentions of Mr, Chakraborty we would 
like to record here that, as this appeal is 
bound to fail, it ig unnecessary for us to 
express any opinion on the contention of 
Mr. Bhabra that the petition on its face 
was demurrable in the absence of parti- 
culars relating to allegation of miscon- 
duct and bias of the arbitrator including 
the facts showing the invalidity of the 
award, 


15. The appeal is dismissed. The 
interim orders are also vacated. Each 
party shall pay and bear its own costs. 
Certified for two Counsel. 

DIPAK KUMAR SEN, J.:— I agree. 

Appeal dismissed. 
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BIMAL CHANDRA BASAK, J, 


Amitananda Roy, Petitioner v. State 
of West Bengal and others, Respondents. 

Matter No, 195 of 1973, D/- 10-2- 
1976. ; 

(A) Bengal Co-operative Societies 
Act (21 of 1940), Section 82 — Power of 
Registrar to order inspection of a society 
op representation of a third party. 

It is not necessary that in respect of 
any inspection under Section 82, such 
power has got to be exercised by the 
Registrar on his own, or that he cannot 
rely on any information or representation 
of a third party. In this particular case 
the Assistant Registrar who has got the 
same powers as the Registrar to this 
effect on receipt of such information or 
representation, has directed such inspec- 
tion, The order cannot be challenged on 

‘the ground that he has acted beyond his 


ET/FT/B640/76/KSB 


Amitananda v. State 


ALR 


jurisdiction in directing- such inspection 
on the basis of such information from a 
third party. (Para 12) 

(B) Bengal Co-operative Societies Act 
(21 of 1940), Section 89 — Decision to 
liquidate society when amounts to order. 
(Civil P. C. (1908), Section 2 (14).) 

Before a decision can amount to an 
order so as to bind a person, not only 
that an order is to be passed but it must 
be communicated to the person concerned. 
Mere noting in a file cannot amount to 
an order, (Para 14) 

(C) Bengal Co-operative Societies 
Act (21 of 1940), Sections 82 and 89 — 
Section 82 doeg not require specifying any 
time limit for submission of report of ins- 
pection — Submission of report beyond 
time fixed in order — Order under Sec- 
tion 89 cannot be challenged on that 
ground, 


There is no provision in Section 82 
for specifying any period during which 
the inspection is to be carried out. Fur- 
ther Section 82 does not require that any 
such period is to be specified in the re- 
levant order of inspection,’ Accordingly, 
even if the Inspector concerned has sub- 
mitted his report beyond the period spe- 
cified in the order of inspection that does 
not and cannot, make the inspection re- 
port invalid and, in any event, if any 
order is passed under Section 89 relying 
on such inspection report, the order of 
liquidation ‘cannot be challenged as in- 
valid on that ground alone. (Para 14) 


(D) Constitution of India, Article 226 
— Order of liquidation of a Co-operative 
Society challenged on ground of mala fides 
— Principles to be applied in determin- 
ing its validity. 

If mala fide is alleged it should be 
alleged specifically and with sufficient 
materials, There should be proper and 
specific pleading regarding the same. Al- 
legation of mala fide cannot be held esta- 
blished except on cléar proof thereof. 
Mala fide can be of two kinds, malice-in 
fact and malice in law. So far as malice 
in fact is concerned, this need not be ex- 
plained. So far as malice in law is con- 
cerned, it can be said that merely taking 
the advice of somebody else or consult- 
ing someone else cannot invalidate an 
order, It would not be improper for the 
authority concerned to take into conside- 
ration the views and wishes of any other 
person or the Government provided he did 
not surrender his own judgment and pro- 
vided that he made the order himself. If 
the competent authority has applied his 
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mind and acted responsibly in making the 
order it cannot be said that he has acted 
mala fide. If he has not acted merely at 
the behest of or-in accordance with the 
instructions of others, if there is no ab- 
dication of power and no absence of ap- 
plication of mind or exercise of his own 
judgment, an order cannot be challenged 
on the ground of mala fide merely be- 
cause some other person has given some 
advice or because the matter was discuss- 
ed with someone else or because opinion 
or guidance of others were taken. Case 
law referred, (Para 15) 


(E) High Court Rules and Orders — 
Calcutta High Court Rules, Rule 36 — 
Case of rule nisi relating to writ of cer- 
tiorari — Transmission of records — Duty 
oÍ Tribunal and advocate pointed out. | 

Under R, 36 of the Rules of Calcutta 
High Court relating to applications under 
Article 226, in the case of rule nisi relat- 
ing to writs of certiorari, it is the duty of 
the Tribunal or authority concerned, to 
transmit the records of the case or pro- 
ceedings to the High Court. It would be 
a sufficient compliance with such rule, if 
the advocate or attorney appearing for 


such a party, intimates in writing to the. 


Registrar of this Court that he has re- 
ceived such records which are in his pos- 
session and will be produced at the time 
of the hearing; and in matters concerning 
the revenue if the advocate or attorney 
appearing for the revenue authorities si- 
milarly intimates’ that the record will be 
produced at the hearing, This rule is very 
seldom complied with, (Para 17) 
Cases. Referred: Chronological Paras 
AIR 1971 SC 1498 = (1970) 3 SCC 76 15 
AIR 1971 SC 1650 = (1970) 2 SCC 744 15 
AIR 1967 SC 295 = 1966 Supp SCR 311 15 
AIR 1967 Cal 29. 15 
AIR 1966 SC 1081 = (1966) 2 SCR 982 15 
AIR 1958 SC 667 = 1959 SCR 551 15 
AIR 1952 SC 16 = 1952 SCR 135 , 15 

A. P. Chatterjee, for Petitioner; Mrs, 
P. Banerjee, for Respondents, 

ORDER:— In this application under 
Article 226 of the Constitution of India 
the petitioner is challenging an order 
passed by the. Registrar of Co-operative 
Societies, West.Bengal on the 19th of 
March, 1973, in exercise of power con- 
ferred under Section 89 of the Bengal 
Co-operative Societies .Act 1940 (herein- 
after referred to as the said Act), 

ues This application is by one 
Amitananda Roy claiming himself-to be 
the share-holder and Secretary of the 
Writers Buildings Employees’ Co-opera- 
tive Canteen and Stores Limited which is 
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a society registered under the said Act 
(hereinafter referred to as the said So- 
ciety) in respect of which the impugned 
order of liquidation was passed, The pe- 
titioner’s case as made out in the petition 
is as follows: It is stated that the said 
society wag founded in 1964 and since its 
inception it is functioning as a non-profit 
making concern. The Managing Commit- 
tee at the time of making of this appli- 
cation was elected on 30th January, 1973, 
and it assumed charge on 7th February, 
1973. It is stated that since the assump- 
tion of the charge by the present Mana- 
ging Committee, the said Society has been 
functioning smoothly and without ble- 
mish, and trying to reduce the liability of 
the society. It is alleged that a large 
number of members of the new Managing 
Committee belong to different employees’ 
associations affiliated to the State Co-or- 
dination Committee, the functions of 
which are among others to Co-ordinate 
the functions of different employees’ 
organisations, The office-bearers of the 
new Managing Committee also belong to 
different employees’ associations affiliated 
to the State Co-ordination Committeee, It 
is alleged that this Co-ordination Com- 
mittee as well as the different employees’ 
associations are now an eyesore to the Mi- 
nisters who belong to the Congress and 
wrongly believe that the Co-ordination 
Committee and its affiliated organisations 
are carried on in the interest of the 
C. P. I. (M). It is alleged that there is 
another employees’ association under the 
name and style of State Government, Em- 
ployees’ Federation, Writers’ Buildings 
Unit (hereinafter referred to as the said 
Federation) which is a pro-congress orga- 
nisation and rival to and intensely hostile 
to State Co-ordination Committee and 
which has - the blessing of the present 
West Bengal Cabinet and its ministers. It 
is alleged that one Gour Mohan Sarkar, 
representing himself to be the Secretary 
of the said Federation made some false 
and concocted complaints to Sri Jainal 
Abedin, Minister-in-charge, Co-operative 
Department, Government of West Bengal 
on 27th November, 1972, against the 
present Managing Committee, It is alleged 
that the said Gour Mohan Sarkar ig not 
even a share-holder of the said Society 
for which he has no locus standi to make 
any complaint against the present Mana- 

ging Committee, It is alleged that soon 
after his complaint, there seems to have 


been some correspondence between the 
Co-operative Department and the Minis- 
It is alleged that even 
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before giving any inspection report the 
order for liquidation was virtually issu- 
ed. In this context certain extracts from 
notes and orders in the Co-op. Depart- 
ment file are relied on, copies of which 
are annexed to the petition including a 
note in the file by the Secretary of the 
Department concerned after a discussion 
with the Minister concerned on the 30th 
of January, 1973. It is stated that what 
happened thereafter is merely an eye- 
wash, It is stated that on 19th March, 
1973, the impugned order under Section 
89 of the said Act was passed whereby 
it was directed that the said society be 
wound up and in exercise of the power 
conferred by Section 90 of the said Act, 
the Inspector-Liquidator of Co-operative 
Societies No. 1 Calcutta was appointed 
` the Liquidator of the said society. This is 
the order challenged in this proceeding. 
Upon the application of the petitioner 
herein this Rule was issued on 23rd of 
March, 1973 when an ad-interim order of 
injunction was also passed. 


3. Mr, A. P. Chatterji, learned 
Advocate appearing in support of the Rule 
made various submissions before me, The 
first and main submission of Mr. Chat- 
terjee was that the impugned order was 
made mala fide. Mala fide was alleged 
against the Federation, the Registrar and 
the Minister, It wag vehemently: argu- 
ed that the order was passed at the in- 
stance and dictation of the Minister con- 
cerned which would be apparent from the 
notes in the file referred to above, It 
was further submitted that the said order 
was made at the instance of Gour Mohan 
Sarkar on behalf of the said Federation. 
Allegation of mala fide against the Regis- 
trar was to the effect that the order 
which was signed by him was actually the 
order of the Minister and the Secretary; 
the Registrar merely put his signature on 
it, that is, he merely acted as.a rubber 
stamp. It was submitted that the Regis- 
trar did not apply his mind but merely 
carried out the order of the Secretary of 
the Department and the Minister con- 
cerned. In support of hig contention that 
the Registrar did not apply his mind Mr. 
Chatterjee also submitted that though the 
decision to make such order was in fact 
taken on the 30th January, 1978,-a fur- 
ther order was passed on the 7th March, 
1973, for inspection of the said Society. 
It was submitted that if the decision 
taken on the 30th January, 1973, was in 
fact based on application of mind by the 
Registrar, then the question of further 
inspection as directed by the subsequent 
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letter dated 7th March, 1973, could not 
arise, Accordingly, it was submitted that 
original decision taken on the 30th Janu- 
ary, 1973, did not reflect the independent 
application of mind on the part of the Re- 
gistrar, For the aforesaid reasons it was 
submitted that the order for liquidation 
of the Society was passed mala fide and 
should be set aside. It was next submit~ 
ted that the copy of the Inspection Re- 
port was not furnished to the Society and 
that no opportunity wag given to the 
Society to make representations, Lastly, 
it was sought to be submitted that the 
original order passed for inspection of the 
Society was valid upto 24th Dec. 1972, 
whereas the report of the Inspector pur- 
suant thereto was made on the 15th 
January, 1973, which was submitted on 
the 3ist January, 1973. Accordingly, the 
said Report was made and submitted 
beyond the authorised period and accord- 
ingly the order of liquidation passed on 
the basis of the same must be held to be 
invalid. There were some other minor 
submissions sought to be made by Mr. 
Chatterjee which J shall indicate later, 


4. It would appear that the main 
allegation is that the order has been 
passed mala fide and that the Registrar 
who has passed the order did not apply 
his mind independently. 


5. Before I consider the same it is 
necessary to set out the rélevant facts in 
this connection ag they would appear 
from the records of the case. It appears 
that on the 27th November, 1972, a re~ 
presentation was made by one Gour Mo- 
han Sarkar, describing himself as the 
General Secretary of the said Federation, 
which was addressed to the Minister-in- 
Charge, Co-operation Department. In this 
representation various allegations of cor- 
ruptions and malpractices were alleged 
against the said Society and its office 
bearers. In his affidavit affirmed on 9th 
May, 1973, Gour Mohan Sarkar has stated 
that many members of the Federation are 
also share-holders of the said Society and, 
as such, they are very much.interested in 
the management and control and/or pro- 
per administration of the said Society, He 
had received various complaints from 
such members/share-holders about the 
corrupt and malpractices of the Managing 
Committee of the said Society. He has 
given the names of 29 persong who are 
such members of the said Society. He 
hag stated that he received complaints 
from all these persons and in hig capacity 
as the General Secretary of the said Fe- 
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deration thought that it was his duty to 
draw the attention of the Minister-in- 
Charge about the same and he; ‘in the-said 
capacity, made a representation on be- 
half of the Federation, It wag stated that 
each and every complaint regarding cor- 
rupt and malpractice received by him was 
set out in the gaid representation. It was 
denied that in the said representation any 
allegation was made against the present 
Managing Committee. It was pointed out 
in this context that the present Managing 
Committee came into existence on 30th 
January, 1973, only which was some time 
after such representation was made. It 
appears that thereafter an order was 
made on the 9th December, 1972, by the 
Assistant Registrar of Co-operative Socie- 
ties, Calcutta, under Section 82 of the 
said Act, authorising the Inspector of Co- 
operative. Societies, Calcutta (Central 
Circle) to inspect the said society, A copy 
of the said order was forwarded to the 
Society with a request to make books and 
records and pro forma account available 
to the Inspector for the proposed inspec- 
tion, Pursuant thereto the inspection 
took place in the presence of the office- 
bearers of the said society. Pursuant to 
such inspection a report was submitted 
by the Inspector on the 15th January, 
1973. In the said report various allega- 
tions of mismanagement were made 
against the said Society and its Managing 
Committee. 


6. It appears from the notes and 
orders in the Co-operative Department 
File, that there was a letter on the 24th 
January, 1973 from the Registrar of Co- 
operative Societies. In this connection 
there was a discussion and certain not- 


ings in the file which J set out hereinbe- 


low: ~ 


“Ref, No, 54-C dated 24-1-1973 from 
R. C. S, W. B. Discussed with M I, C. 
where R. C. S. was also present. In view 
of heavy liabilities far exceeding the as- 
sets, the society to be put to liquidation. 
If another society can be formed, we may 
help that Society, 


It should be communicated to all 
concerned, 
Sd/- Z, Abedin. 
30-1-1973. 
D, R. t iduidationi: 
.Sd/- A. K. Gisiiess 
1-2-1973. 
A. R. Calcutta may be requested to 
comply with the formalities for putting 
the society to liquidation Le., sending of 
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Sd/- S. Dutta, woe 
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the inspection note- to” a society and the 
like, 

For R’g order, : 

as Cth.” ret © > Sd- J. EEA 

aS 2-2-1973. 
- Sa/- A. K. Chatterjee. 

as 2-2-1973, 
Kindly a up in file at once, 
S. Halder, 2-2-1973.” ` 
By forwarding ‘letter dated 31st January, 
1973, the copy of the Report of the ins- 
pection under Section 82 was forwarded 
to the said. society by the Assistant Re- 
gistrar, On the 15th and 17th February, 
1973, respectively two written represen- 
tations were sent by the society regarding 
the Inspection Report, The Registrar of 
Co-operative Societies has stated in his 
affidavit that after going into the said re- 
presentations he decided that another ins- 
pection may be made personally by the 
District Auditor of Co-operative Societies, 
Calcutta, to verify the correctness of the 
statements made in such representations 
to enable him to come to a decision as to 
the fate of the society, Accordingly he 
caused a letter to be written to the As- 
sistant Registrar on 6th March, 1973. 
Thereupon on the 7th March, 1973 a let- 
ter was sent to the said society by the 
District. Auditor of Co-operative Societies 
stating that he would visit the said so- 
ciety on the 8th March, 1973, as desired 
by the Registrar.. The Society was there- 
fore requested to keep ready all relevant 
books, records and documents of the So- 
ciety for his inspection. Such inspection 
took place on the 8th of March, 1973, 
pursuant to the said notice. On the 14th 
March, 1973, a report was submitted by 
the District Auditor on the basis of such 
inspection, It is stated by the Registrar 
of Co-operative Societies that as a result 
of such inspection and after due conside- 
ration and after applying his own mind 
he decided that the society should be put 
to liquidation, Accordingly, on the 19th 
March, 1973, he passed an order of liqui- 
dation under Section 89 of the said Act 
which is challenged in this proceeding.. 


4 These are the relevant facts in 
this connection, From the same J am un- 
able to hold that the impugned order has 
been passed mala fide. It is to be painted 
out that this order has been passed by the 
Registrar and there is no allegation of 
actual malice against him, The only al- 
legation against him is that he had not 
applied his mind before making his order. 
The suggestion is that he has acted at the 
behest and at the directon of the Minister 
concerned, This is not borne out by the 


” 
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facts of this case. I am satisfied from the 
facts stated hereinbefore that he had ap- 
plied his mind independently and made 
his own decision and that he did not act 
merely as a rubber stamp. It is true that 
in this particular case at one stage there 
has been a discussion with the Minister 
concerned wherein it was decided that 
the said Society should be put into liqui- 
dation but from that I cannot come to a 
conclusion that the Registrar, who is the 
proper authority in this connection, had 
abrogated his function and merely acted 
as a rubber stamp. It is to be remembered 
in this connection that the original repre- 
sentation by Gour Mohan Sarkar was ad- 
dressed to the Minister concerned. What 
has merely happened in this case is that 
after the report of inspection was receiv- 
ed this matter was discussed with the 
Minister-in-Charge. The result of the 
discussion was that the society was to be 
put to liquidation, That does not suggest 
that the Registrar acted at the behest of 
the Minister or the Secretary concerned. 
Merely because suggestions might have 
been made by the Minister or the Secre- 
tary it is not possible to hold that the 
order has not in fact been made by the 
Registrar. In this context it should be 
remembered that the Registrar also par- 
ticipated in that discussion, Therefore 
the suggestion of putting the society into 
liquidation cannot be said to be the sug- 
gestion of Minister and the Secretary 
alone. The Registrar also was a party to 
the same. Accordingly it cannot be said 
that the decision was taken by the Minis- 
ter and the Secretary alone and that the 
same was thrust upon the Registrar. The 
incorrectness of the allegation, that the 
Registrar acted at the behest of the Mi- 
nister and the Secretary, would also be 
borne out by the subsequent facts. As I 
have stated earlier, the order was not 
passed automatically after this discussion 
with the Minister, This discussion took 
place on 30th January, 1973; but the order 
was not passed until 19th March, 1973. 
If the Registrar had acted at the behest 
of the Minister and the Secretary, he 
would have passed the order immediately 
after 30th January, 1973. But he did not 
do so. After such discussion with the 
Minister an opportunity was given to the 
Society concerned to make representation 
and upon receiving such representation 
another person was deputed to enquire 
into the matter and to find out the facts 
relating to such representation as made 
on behalf of the society. Only after re- 
ceipt of such fresh report and after con- 
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‘certain members 
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sideration of the same as also the repre- 
sentations, that the Registrar passed the 
order. In my opinion, this belies the al- 
legation that the Registrar had acted me- 
chanically and that he did not apply his) 
independent mind but acted merely at 
the behest of the Minister or the Secre- 
tary. 

8. So far as the allegation against the 
Minister is concerned, I ought to point out 
that excepting a vague allegation that the 
office bearers of the Society are affiliated 
to Co-ordination Committee which is an 
eyesore to the Ministers who belong to 
Congress and who wrongly believe that 
the Committee is carried on with at the 
interest of C. P. I. (M), there is no spe- 


cific allegation of mala fide against the 
Minister concerned in the petition. It is 
not specifically alleged that the Mi- 
nister concerned had any malice 
against the petitioner society or any of 
its office bearers and, accordingly, the 
petitioner is not entitled to agitate any 


such question in this proceeding. How- 
ever, the only relevant question is whe- 
ther the person who has passed the order 
has acted bona fide or not. In this case 
the order has been passed by the Regis- 
trar of Co-operative Societies and J have 
held that he has acted bona fide after in- 
dependent application of mind. Even if 
the Minister concerned had any malice 
against the Society, which I am unable to 
hold, that would not make the order pass- 
ed by the Registrar bad. In any event in 
the facts of this case I am unable to hold 
that the Minister concerned was actuated 
by malice or that he has acted mala fide. 
What has merely happened is that after 
receiving certain complaints on behalf of 
of the Society, which 
was addressed to the Minister, the matter 
was enquired into and after the report of 
inspection, the Registrar was consulted by 
the Minister along with his Secretary and 
certain suggestions were made. That 
cannot and does not show any mala fide. 


‘He ig the Minister-in-Charge of the De- 


partment of Co-operation. He has acted 
within his power. No mala fide has been 
established, 


9. Regarding the allegation that 
this order has been made at the instance 
of the Employees’ Federation, the same 
has no merits. J have already set out the 
circumstances under which Gour Mohan 
Sarkar had made such representation, He 
was entitled to do so inasmuch as he was 
the Secretary of the Federation, some of 


the members of which were also the 


i 


1976 Amitananda v. State (B. C. Basak J.) 


members of the said society, Having re- 
gard to the same it cannot be said that 
they had any motive or that they acted 
mala fide. In any view of the matter 
even if they had made this representation 
out of malice that by itself will not make 
the order of liquidation, which was passed 
by the Registrar, bad. What has got to 
be shown is that there was malice, either 
in factor in law, on the part of the per- 
son who had actually made the order and 
not any one else, 


10. J shall next dea] with the sub- 
mission of Mr. Chatterji that the decision 
of the Registrar to direct liquidation of 
the Society was not proper or bona fide 
because even after such decision was 
taken on 30th January, 1973, the Regis- 
trar directed a subsequent inspection of 
the society and for which the order dated 
7th March, 1973, was passed. In my opin- 


ion, there is no merit in this contention. ` 


I have already explained the circumstan- 
ces under which the order for further 
inspection was made on the 7th March, 
1973. After the discussion took place on 
the 30th January, 1973, and after the re- 
presentations were received from the So- 
ciety on the 15th and 17th February, 1973, 
respectively, the Registrar felt that an- 
other inspection should take place in view 
of such representations. If, under such 
circumstances, he has directed a further 
inspection, it cannot be said that the deci- 
sion already arrived at was not correct or 
bona fide, He has stated in his affidavit 
that as a result of the said inspection and 
after due consideration of the representa- 
tions and after applying his mind he de- 
cided that the Society should be put to 
liquidation. What has actually happened 
is that after the initial discussion and de- 
cision in this matter, the Registrar thought 
it fit to enquire intọ the matter further 
in view of the representations received 
from the society after the copy of the re- 
port was sent to the Society. 
Under these circumstances he di- 
rected a further inspection. For that it 
cannot be said that the decision taken by 
the Registrar to direct winding up of the 
said Society is illegal or mala fide. Asa 
matter of fact the final decision was 
taken by the Registrar only after receipt 
and consideration of- the representation 
and the subsequent report of inspection 
end the question of any earlier decision 
cannot strictly arise, 


11. The next submission of Mr. 
Chatterji was regarding the principle of 
natural justice, I have already set out 
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the facts from which it is clear that be- 
fore the order was actually passed ample 
opportunity was given to the petitioner 
Society to make representation which 
they had availed of. .In this particular 
case the first inspection was held after 
notice to the Society, The inspection was 
of their own books of accounts. The Ins- 
pection Report was forwarded to them 
for their comments.. They made their 
representations in respect of such inspec- 
tion report. Such representations were 
not merely considered but in view of 
such representations another inspection 
was directed and only after the receipt 
of the report of such further inspection 
held in view of such representation, that 
the Registrar applied his mind indepen- 
dently and bona fide and took the deci- 
sion to pass an order of winding up. This 
shows that not only that there was no 
violation of the principles of natural jus- 
tice but that the same was complied with 
more than it was necessary, Accordingly, 
there is no merit in this contention. 


12. In this connection I may deal 
with another submission of Mr, Chatterji. 
It was submitted that the order of inspec- 
tion, on the basis of which the order of 
winding up was passed, was made at the 
instance of the Employees’ Federation and 
on the basis of their representation. It 
was submitted that under Section 82 of 
the said Act no such order of inspection 
could have been directed at the instance 
of the Federation or any other third 
party. Attention was drawn in this cen- 
nection to Sections 82, 83 and 84 of the 
said Act. Accordingly it was submitted 
that the said order of liquidation was bad. 
There is no merit in this contention, Sec- 
tion 82 provides, amongst others, that a 
society shall be liable any time to be ins- 
pected by the Registrar or any person 
authorised by him in this behalf by gene- 
ral or special order. In this particular 
case the inspection has been authorised 
by the Assistant Registrar of Co-operative 
Society, Calcutta who has got the same 
powers as the Registrar to this effect, It 
is not necessary that in respect of any 
inspection under Section 82, such power 
has got to be exercised by him on his 


own, or that he cannot rely on any infor-| - 


mation or representation of a third party. 
In this particular case the Registrar, on 
receipt of such information or representa- 
tion, has directed such inspection. The 
order cannot be challenged on the ground 
that he has acted beyond his jurisdiction 
in directing such inspection on the basis 
of such information from a third party. 
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13. It was also sought to be con- 
tended by Mr, Chatterji that the order 
was actually made on the 30th January, 
1973, when it was decided that the Society 
was to. be put into liquidation, There is 
no merit in this contention, What hap- 
pened was that on the 30th January, 1973 
there was a discussion between the Minis- 
ter-in-Charge. Registrar and the Secretary 
concerned, wherein a suggestion was made 
to put this Society to liquidation. This 
was not given effect to until the 19th 
March, 1973, and until the Registrar, who 
was the competent authority, had applied 
his mind after furnishing the petitioner 
Society with the copy of the inspection 
report and after hearing their represen- 
tations and the further report on further 
inspection. Before a decision can amount 
to an order so as to bind a person, not 
only that an order is to be passed but it 


must be communicated to the person con- . 


“cerned, Mere noting in a file cannot 
amount to an order. Acordingly, this 
contention of Mr, Chatterji is rejected, 


14, Mr. Chatterji also sought to 
contend that the order of winding up was 
bad because it was based on an inspection 
report submitted beyond time provided 
for the same. By the earlier order of 
inspection, the authority of the officer 
was conferred upto the 25th December, 
1972. According to Mr, Chatterji the 
report was dated and submitted beyond 
that period and accordingly it was inva- 
lid, Accordingly any order for liquida- 
tion passed on such invalid report must 
also be held to be invalid, In my opinion 
there is no merit in this contention. It is 
true that the authority of the Inspector 
was stated to be upto 25th December, 
1972, and that the report was submitted 
on the 15th January, 1973, but that, in 
my opinion, cannot invalidate the order. 
It was merely an internal arrangement 
between the officer and the Inspector con- 
cerned. There is no provision in Section 
82 for specifying any period during which 
the inspection is to be carried out. Fur- 
ther Section 82 does not require that any 
such period is to be specified in the rele- 
vant order of inspection, Accordingly 
even if the Inspector concerned has sub- 
mitted his report beyond the period spe- 
cified in the order of inspection that does 
not and cannot, in my opinion, make the 
inspection report invalid and, in any 
event, if any order is passed under S, 89 
relying on such inspection report, the 
order of liquidation cannot be challenged 


as invalid on that ground alone. 
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15. Various decisions were cited 
at the bar on the question of mala fide. 
Mr. Chatterji referred to the decisions in 


Commissioner of Police v. Gordhandas, 
reported in AIR 1952 SC 16, Mahadayal 
Premchandra v. Commercial Tax Officer, 
Calcutta, reported in AIR 1958 SC 667, 
Oriental Paper Mills v. Union of India, 
reported in (1970) 3 SCC 76 = (AIR 1971 
SC 1498), State of Gujarat v. Krishna Ci- 
nema, reported in (1970) 2 SCC 744 = 
(AIR 1971 SC 1650), State of Punjab v. 
Hari Kishan, reported in AIR 1966 SC 
1081. Mrs. Banerji also relied on the case 
of Commissioner of Police v. Gordhandas 
(supra). She also relied on the case of 
Bibhuti Bhusan v, State of West Bengal, 
reported in AIR 1967 Cal 29 and Bariam 
Chemicals v. Company Law Board, re- 
ported in AIR 1967 SC 295. It is not ne- 
cessary to deal with these cases separately, 
The principle is now well settled. If 
mala fide is alleged it should be alleged 
specifiially and with sufficient materials. 
There should be proper and specific plead- 
ing regarding the same. Allegation of 
mala fide cannot be held established ex- 
cept on clear proof thereof. Mala fide 
can be of two kinds, malice in fact and 
malice in law, So far as malice in fact 
is concerned, this need not be explained. 
So far as malice in law is concerned, it 
can be said that merely taking the advice 
of somebody else or consulting someone 
else cannot invalidate an order. It would 
not be improper for the authority con- 
cerned to take into consideration the 
views and wishes of any other person or 
the Government provided he did not sur- 
render his own judgment and provided 
that he made the order himself, If the 
competent authority has applied his mind 
and acted responsibly in making the 
order it cannot be said that he has acted 
mala fide. If he has not acted merely at 
the behest of or in accordance with the 
instructions of others, if there is no ab- 
dication of power and no absence of ap- 
plication of mind or exercise of 
his own judgment, an order can- 
not be challenged on the ground of mala 
fide merely because some other person has 
given some advice or because the matter 
was discussed with someone else or be- 
cause opinion or guidance of others were 
taken. For the reasons aforesaid, the ap- 
plication is dismissed and the Rule dis- 
charged. All interim orders are vacated. 
No order as to costs, At the prayer of 
Mr, Chatterji the operation of the order 
is stayed till 2 P. M. tomorrow. 
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16. Before .I. conclude I must 


mention one thing. During the course of 


hearing as I wanted to look into the re- 
cords. of the: Government in this connec- 
tion, after some persuasion, certain - re- 
cords were produced before me, When 
subsequently I again wanted to look into 
the same,.they were not sq produced 
throughout the hearing on that occasion 
which lasted for 3/4 hours. This is hap- 
pening quite frequently in this Court. Re- 
cords of the respondents are not avail- 
able when the case is being heard. Even 
if they are called for, and the case is ad- 
journed for that purpose, in most of the 
cases the learned Government advocates 
fail to produce the same, It is stated by 
the learned Government Advocates that 
in spite of instructions and requests to 
that effect, the records are not being made 
available to them, 


17. In this connection I may point 
out that under Rule 36 of the Rules of 
this Court relating to applications 'under 
Article 226, in the case of rule nisi relat- 
ing to writs of certiorari, it is the duty of 
the Tribunal or authority concerned, to 
transmit the records of the case or pro- 
ceedings. to the High Court, . It would be 
a sufficient compliance with- such Rule, if 
the advocate or attorney appearing for 
such a party, intimates in writing to the 
Registrar of this Court that he has receiv- 


ed such records which are in his posses- 


sion and will be produced at the time of 
the hearing; and in matters concerning the 
revenue if the advocate or attorney ap- 
pearing for the revenue authorities simi- 
larly intimates that the record will be 
produced at the hearing. This rule is 
very, seldom complied with. Very seldom 
records are sent to this Court, It is at 
least expected that the records would be 
kept ‘with the Government Solicitor or 
the ‘Advocates . concerned, That is also 
not done, As a result of the same during 
the hearing of the Rule the Government 
records cannot be looked into to ascertain 
the true position and unnecessary delay, 
takes place. There is a possibility of mis- 
_ carriage of justice also, 


18. I direct that ‘a copy of these 
observations be sent to the Remembran- 
cer of Legal Affairs of the Government Si 
West Bengal. 


Rule discharged. 
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` Mamuda Khateen and others, Appel- 
lants v. Beniyan Bibi and others, Respon- 
dents. ` 

Full Bench Reference No. 1 of 1974, 
in S. A. T. No. 2788 of 1973, D/- 12-8- 
1976, 

(A) Civil P. C. (1908), Sections 2 (2), 
115 and Order 43, Rule 1 — Order re- 
jecting time-barred memorandum of ap- 
peal consequent on refusal to condone de- 
lay under Section 5, Limitation Act — 
Neither a decree nor an appealable order 
— Order is however revisable. (1913) 17 
Cal WN 807 and (1938) 42 Cal: WN 72, 
Overruled. (Limitation Act (1963), Sec- 
tion 5). 

An order rejecting the metiorandurn 
of appeal following the rejection of an 
application under Section 5.of the Limi- 
tation Act for condonation of the delay in 
filing the appeal is not a decree but an 
incidental order against which an applica- 
tion in revision under Section 115 of the 
Code may lie but no appeal under Order 
43, Rule 1 of the Code can be preferred. 
(1913) 17 Cal WN 807 and (1938) 42 Cal 
WN 72, Overruled; AIR 1936 Cal 804 and 


AIR 1932 Cal 482,’ Ref. (Paras 7 to 9) 
Cases Referred: Chronological Paras 
(1938) 42 Cal WN 72 3 


AIR 1936 Cal 804 = 40 Cal WN 1149 6 
AIR 1932 Cal 482 = ILR 59 Cal 388 5, 6 
(1913) 17 Cal WN 807 | 4 

Malay Kr, Basu, Asim Banerjee and 
Bimal Jyotsna Chatterjee, for Appellants. 

SANKAR PRASAD MITRA, C. J.:— 
This matter has been referred under 
Chapter VII, Rule 2 of the Appellate Side 
Rules to a.larger Bench by a Division 
Bench consisting of Mr. Justice A, C. 
Gupta and Mr. Justice S, C. Deb for a de- 
cision on the following question: 

: Is an order rejecting the memoran- 
dum of appeal following the rejection of 
application under Section 5 of the Limi- 
tation Act for condénation’ of the delay 
in filing the appeal a decree 2. 


2. .In the instant case, the propos- 
ed appeal. to the first „appellate Court, 
namely, the. Court of the District Judge, 
was barred, by limitation. . An application 
was made under Section 5 of the Limita- 
tion Act for condonation of delay. and 
the memorandum of appeal was sought to 
be filed along with ‘the application. The 
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application under Section 5 was rejected. 
It also appears that an order was made 
rejecting the memorandum of appeal. 
The question is whether the order reject- 
ing the memorandum following the re- 
jection of the application under Section 5 
is a decree, 


3. The referring Bench has noted 
a few conflicting decisions of this 
Court, 
Majhe Bibi, reported in (1938) 42 Cal 
WN 72 Mr. Justice Biswas expressed a 
tentative view that an order rejecting the 
memorandum of appeal would be a dec- 
ree, 


4. In Rakhal Chandra Ghosh v. 
Ashutosh Ghosh, (1913) 17 Cal WN 807 a 
Division Bench of this Court held that an 
order by an ‘appellate Court rejecting an 
appeal before it has been admitted, on 
the ground that it was presented out of 
time, is a decree within the meaning of 
the definition of sub-section (2) of Sec- 
tion 2 of the Code of Civil Procedure. 


5. A contrary view was taken by 
another Division Bench. In Jnanadasun- 
dari Shaha v. Madhabchandra Mala, (ILR 
59 Cal 388 = (AIR 1932 Cal 482). It was 
held that an order rejecting a memoran- 
dum of appeal, written on paper insuffi- 
ciently stamped, for non-payment of the 
deficit court-fee within the time allowed 
by the Court, was not a decree within 
the meaning of sub-section (2) of Section 
2 of the Code. 


6. This judgment in ILR 59 Cal 
388 = (AIR 1932 Cal 482) was followed by 
a Division Bench of Mr, Justice Nasim 
Ali and Mr. Justice Henderson in Charu- 
sila Dasi v. Abhilas Bauri, 40 Cal WN 
1149 = (AIR 1936 Cal 804). This Division 
Bench also held that an order rejecting 
the memorandum of appeal was not a 
decree, 


7. It seems to us that when an 
appeal is barred by limitation and an ap- 
plication is made under Section 5 of the 
Limitation Act for condonation of the de- 
lay along with the memorandum of ap- 
peal, until the application under Section 
5 is allowed the appeal cannot be filed or 
admitted at all. In other words, till a 
favourable order is made on the applica- 
tion under Section 5 the appeal is non 
est. In that event, the question of re- 
fecting a memorandum of appeal does 
not arise at all at this stage, : 


8. If the application under Sec- 
tion 5 be rejected the order rejecting the 
application cannot be a decree. And the 
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order rejecting the memoraundum of ap- 
peal is merely an incidental order, 

9. Our answer therefore to the 
question referred to us is that an order 
rejecting the memorandum of appeal fol- 
lowing the rejection of an application 
under Section 5 of the Limitation Act 
for condonation of the delay in filing thə 
appeal is not a decree but an order 
against which an application in revision 
under Section 115 of the Code may lie 
but no appeal under Order 43, Rule 1 of 
the Code can be preferred. 


10. In the premises aforesaid, the 
appeal is dismissed. There will be no 
order as to costs, 

11. We are told that the appel- 
lants have also made an application under 
Section 115 of the Code read with Section 
5. They would be at liberty to proceed 
with the said application, if so advised. 

SABYASACHI MUKHARJI, J:— I 
agree, 

SALIL KUMAR DATTA, J.:— I 
agree, 

Appeal dismissed. 
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SABYASACHI MUKHARJI AND 

5. K. DATTA, JJ. 

The Bengal Paper Mills Co, Ltd., Pe- 
titioners v, The Collector of Calcutta and 
others, Respondents. 

Matter No. 477 of 1973, D/- 11-8-1976. 

(A) Stamp Act (1899), Section 2 (5) 
and Sch. 1-A, Article 15 — ‘Bond’ — In- 
strument evidencing an agreement to re- 
pay loan of Rs. 15 lacs in three equal an- ` 
nual instalments with default clause — 
Held to be a bond and not agreement — 
Adjudication of Stamp Duty under Sch. 
1-A, Article 15 held correct, 

The definition of the term ‘bond’ in 
the present Stamp Act is not an exhaus- 
tive definition at all. It includes not only 
the three types of instruments mentioned 
in Section 2 (5) but also other instruments 
as well. The wording of Sch, 1-A, Arti- 
cle 15 also gives a clear indication of the 
same. It is therefore reasonable to con- 
clude that the word ‘bond’ has to be given 
the widest meaning for the purposes of 
the Stamp Act 1899. (Paras 38, 40, 41) 

Where by an instrument dated 6-6- 
1973, the Benga] Paper Mills obliged it- 
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self to pay to the Lender Corporation the 
sum of 15 lacs in three equal annual in- 
stalments of 5 lacs each on 31st May, 
1991, 31st May, 1992 and 3lst May, 1993 
and in case of default in payment of in- 
stalment the whole amount remaining due 
with interest at 12% P, A. was to be- 
come payable at once. 

Held that the instrument wag a bond 
within Section 2 (5) as it was not payable 
to order or bearer, 
ment because the enforcement of the 
document did not involve 
of damages by Court but it could be en- 
forced independent of any damages.. The 
Stamp Duty of Rs. 18,000.10 P, detetmin- 
ed under Sch, 1-A Article 15 was correct. 
Case law reviewed. (Paras 47, 48) 
Cases Referred: CKronological Paras 
AIR 1975 Bom 79 = 1974 Mah LJ 616 44 
AIR 1972 All 466 = 1972 All LJ 618 (FB) 
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‘AIR 1968 Delhi 1 = (1967) 69 Pun LR (D) 

270 (FB) 43 
AIR 1967 SC 1118 = (1967) 1 SCR 190 15 
AIR 1940 FC 10 = (1940) 3 FLJ 27 18 
(1909) TLR 33 Bom 426 = 11 Bom LR 386 
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(1895) ILR 22 Cal 757 46 
(1862) ILR 8 Cal 284 = 10 CLR 219 14, 
“a 43 
Biswarup ‘Gupta with S. Pal and 


Suchit Banerjee,. for Appellant; Dipankar 
Gupta, with S. B. Mookerjee and Prabir 
Majumdar, for Respondents. 


SANKAR PRASAD MITRA, C. J.:— 
This matter has come up before us in 
view òf the provisions of sub-section (2) 
of Section 57 in Chapter VI of the Indian 
Stamp Act, 1899, which provides that 
when the Chief Controlling Revenue Au- 
thority refers a case to the High Court, 
it shall be heard by not less than. three 
Judges, 

2. On June 6, 1973, there was an 
agreement between the Bengal Paper 
Mills Co., Ltd., and the West Bengal In- 
dustria] Development Corporation Ltd. 
The .agreement related to a loan of 
Rs, 15,00,000/- “which the Corporation 
granted to the Bengal Paper Mills Co., 
Ltd., The document was stamped with 
Rs. 1.50 P. plus a duty of .10 P, as addi- 
tional duty, it being agreed between the 
Corporation and the Company that if on 
adjudication any further duty was pay- 
able the same would be paid by the Com- 
pany. The Corporation applied to the 
Collector of Caleutta, for adjudication of 
the stamp- duty payable on the document. 
The Collector examined the matter, The 
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It was not an agree-- 


quantification © 


--from the service of the order. 
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Collector found that the Company had 
applied to the Corporation for a loan. The 
Corporation had sanctioned .the amount 
of Rs. 97,28,444.58p. to the borrower (ie. 
the Company) as an interest free loan 
under the terms and conditions laid down 


‘in the deed. The Corporation decided that 


the loan would be paid by instalments. 
The Corporation, as the first instalment 
of the loan had paid -Rs, 15,00,000/- on 
the execution of the document. The bor- 
rower, ie., the Company acknowledged 
the receipt of the loan and executed a 
separate receipt therefor. By the docu- 
ment the borrower, Le, the Company 
undertook to repay to the Corporation the 
loan of Rs, 15,00,000/- by three equal in-' 
stalments of Rs. 5,00.000/-. The first of 
such instalments would be paid on May 
31, 1991; the second instalment on May _ 
31, 1992 and the third instalment on May 
31, 1993 without any interest. The bor-.- 


‘rower also agreed to certain conditions, if 


any default in repayment of the instal- 
ments had occurred. 

3. The Collector was of the view 
that the document was a loan bond with- 
in the meaning of Section 2, sub-section 
(5) (a) of the Indian Stamp Act, 1899. He 
imposed a duty of Rs. 18,000.10 P. assess- 
ed under Article 15 of Schedule i-A to 
the Act. He directed that the said sum 
of Stamp Duty was to be deposited with 
the Collector by June 29; 1973. ` 


4. Against the Collector's order 


_the Company submitted a petition before 


the ‘Board of Revenue, West Bengal for 


‘setting aside the Collector’s order, 


5.. The Member, Board of Reve- 
nue, heard the Company’s petition on 
June 23, 1973. He agreed with the Col- 
lector and rejected the petition. 

6. On June 25, 1973, the Company 
moved an application to this Court under 
Article 226 of the Constitution for quash- 


‘ing the Collector’s order: dated June 16. 


1973 and the order of the Member, Board 
of Revenue dated June 23, 1973. This 
was Matter No, 477-of 1973, ` 
T: This Court issued a Rule on 
June 26, 1973 and granted an interim in- 
junction ‘restraining . inter alia the Col- 
lector and the: Member, Board of Reve- 
nue from giving effect to their’ respective 
orders, i 
' R On February 3, 


1975, this 


` Court made the Rule absolute and direct-. 


ed the- Collector of Calcutta, and the 
Member, Board of Revenue to submit a 
statement of case within three weeks 
The time 
was subsequently -extended. ie 


eer ith 
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9. - In compliance with .this Courts 
order made on. February 3, 1975, Refer- 
` ence has been made for a. decision on . the 
following points:-— 


‘(i} Whether. on the facts ‘and in the 

` circumstances of the case the Collector of 
Calcutta, was justified in helding that the 

agreement dated 6-6-1973 ‘between the 

Bengal Paper Mills Co, Ltd., and the West 

Bengal Industrial ‘Development - Corpora- 

tion Ltd., was'a bond within the meaning 

of Section 2 (5) (a) of the indian Stamp: 

Act, 1899; 

i (ii): Whether the Collector was Justi- 
fled in assessing duty~of ‘Rs. 18,000.10' P. 
on the said’ document under. Article 15 of 
Schedule 1-A of ‘the Indian Stamp Act, 
1899 and 

{iti} Whether the Board of Revenue 
was justified in rejecting the petition 
dated 23-6-1973' of ‘the Bengal Paper Mills 
Co., Ltd., and în holding’ ` that this “was 
not a doubtful case, ` 


16. - Appearing . for the. Company, 
Mr. Gupta has relied, on some of the re~ 
levant provisions , of the Indian Stamp 
Act, 1899. ‘Section. 2. (5) of the Act runs 
thus 


“Section 2. (5). “Bond - — - “Bönd”: in- 
cludes— 
(a) any instrument, whereby a ‘person 


obliges himself to pay money, to another, 


on condition that. the. obligation shall, be 


void if a specified act is performéd, or is 
not performed, as the case may be; 

b) any instrument ‘attested by . a wit- 
ness and not payable. to order or ‘bearer, 
whereby a persori obliges himself to` pay 
money to another; l 

(c) any - instrument ` so ` “attested, 
whereby a person obliges himself to de- 
liver grain ‘or other’ agricultural’ produce 
to another;” : 


0 1L Me. Gupta, also . T A “to 
_Items..1,; 16, 26, 34,56 and.57 of Schedule 
I-A. to the “Act, . These items deal respec- 
tively with (1) Administration Bond,- (2). 
Bottomry Bond, (3): ‘€ustoms Bond, 4 
Indemnity Bond,, 6) Respondentia ‘Bond; 
and (6), Security. Bond. or Mortgage: Deed, 
`> 12.” Apart: ‘from Section 2 (5) and 
the aforesaid items im:the Schedule, Mr: 
Gupta also referred. tæ Section 8. of the 
Act which provides'for Bonds, Debentures 
or other EUERE issued on. Hane under 
Act. It of. 1879... E 
- 13: The pani cuenta of 
learned Counsel. for’ the applicant: is that 
the Stamp'-Acti ‘gonceives: of (1) the: three 


Vieh pE 


categories of- bonds’ mentioned: in Section . 


2 Pi: (2) the six`other ż ere of: bonds 


. 


AEE 


mentioned in. the Schedule and. (3) the 
bonds referred; to im Sectiom.8,° He sub= 
mitted. that. apart from these.,varieties: of. 
bonds no other document cam be said to 
be a ‘Bond’ within: the meaning, of the 
‘Indian Stamp Act, 4899: His::contentiom 
is that. the document. in ‘question does; nor 
answer any of these categories. ... 

14 -Reliance has beer placed: on 
Gisborne. and Co. v. Subal Bowri, (1862) 
-IER 8 Cal 284.. In‘ this. case m Divisiom 
Bench: of this. Court. was. considering: - am 
agreement for payment..of compensation 
in. the-event of failure to. cultivate indigo 
on 20 bighas: of. land for 10: years,- The 
Court: held that ‘an. instrument: containing 
a covenant to- dé a- particular act, the 
breach. of which was to .be- compensated: 
in, damages, was not a bond and. required: 
an Eight. Annas Stamp only. It. is clear 
that. this was..a case of an agreement to 
do a certain act, and the agreement pro- 
vided. that in. default- of performance, of 
the act certain damages had’ to be paid by 
the defaulting party. The document was 
. held ‘to. be an agreement and not a bond. 


15- . The next case to which refer- 
ence was made was the case of Jiwanlal 
- v. Rameshwarlal, AIR 1967 SC 1118. . 

- 16. In this. case the | . Supreme 
Court was construing certain provisions 
of clause (f) of Section..2 of the Bihar 
Money Lenders (Regulation of Trarisac- 
— tions), Act, 1939. According to this clause 
‘loan’ means “an advance, ` whether ; of 
money or in kind on interest made’ by a 
money-lender, and shall include a transac- 
tion ön a bond: bearing-interest executed 
in respect of: past: liability and- any trans+ 
action which ‘in substance ` w a loam. 
The: Sopran Court; w para- 
graph 6, vat pages 1120: to 112t..observed:: ° 
EAEan It- is, however, urged.. oni 
behalf of the appellant that a promissory 
note isnot x bond, even. though the:pro- 
misséty note: im. dispute might have- been 
executed-in respect. of past. lability , oe 
bore interest. Now the: word. “bond” has 
not been defined: im the 193% Act, It. is 
true that: a bond for the: purpose: of Stamp 
Act: igs.not the same: thing; as a promissory 
note. _But-it. appears: to. us: that, the word 
“bond” ig not, used im Section: 2 (fy in the 
special sense.im which it has. -been ‘defined 
in. the Indiam. Stamp Act,- It appears.. ta 
have been used im sits general, sense- that 
is.a deed: by which one person. binds; him- 
self to: “Pay: -i : a: sum: to- angen: person: 
EEES 
ir IBe. The Sumae Court ‘has, refer- 
red te. the: Feđeral “Consta, decision -in 


ae 

| 1976 
Surendra Prasad v. ‘Sri Grjaahar Paa 
AIR 1940 FC 10): . D. 


19.- Learned counsel for ‘the ~ap- 
plicant ‘before us ‘has drawn our attention 
“to these - observations “of the Supreme 
Court in’ support. of his’ contention: that. 
the definition of ‘bond’ ‘in the Indian 
Stamp Act, 1899, must be given a restrict- 
ed meafiing rather than the wider mèan- 
ing ‘in Section 2 (f) of the Bihar Act, `- 


20. Jt appears to us that these are 
casual observations by learned Judges of 
the Supreme Court while construing a 
different statute altogether. We have 
to examine in depth the language used in 
Section 2 (5) of fhe Indian Stamp Act, 
1899, to appreciate the impact and’. ampli- 
tude thereof ` 

(24. We. .were then referred to 
the Hitwardhak Cotton Mills ‘Co, Limit- 
ed v, Sorabji, (1909). ILR 33.Bom 426, In 
this case the transactions comprised in a 
document consisted of a transfer of a 
-mortgage secured'on a cotton mill and an 
agreement that the transferee should lend 
money at the request of the transferor to 
the mortgaged mill for making improve- 
ments, additions “and ‘repairs and for 
working ‘the mill, :The question arose 
whether ‘the document was- a bond with- 
iż the ‘meaning of Séction 2 (5) (b) of the 
Indian Stamp Act, 1899, The Court held 
that an agreement ‘to’ lend money does 
not create:an- obligation te pay money . 
and, as such, the document: is not a ‘bond. 

22. In the case before us, there 
was an agreement’ to lend money; the 
agreement was fulfilled and ` ‘money was 
‘advanced, receipt of-‘the’ ‘money is: ac- 
knowledged ‘in the document Atselfj ‘and 
then ‘there is a covenant to repay. The 
‘Bombay High Court's decision,- therefore, 
is of no releyance to us, ©, 

23. Our attention was next ‘4nvited 
to~ Mahabir ‘Prasad v, Peer Bux, ATR- 1972 
All 466 (FB), where the document stated 
‘that’ ‘P’ promised, to sell a certain quan- 
tity ef rab to ‘M’ at fixed rate, that ‘P’ 
received certain amount as an advance, 
and he agreed that he would supply rab 
by a‘certain date on default of'-which he 
would pay 50 ‘per ‘cent... “of the profits- by 
way of damages.: -The ' question arose 
whether the document was a ‘bond’ under 
Section 2 .(5) (a) of the Indian Stamp Act. 
‘The. Allahabad High: Court held. that it 
was not a “bond’ for the following ~ re- 
asons:— 

“i The -obligation to pay money 60 
per cent. of profits) was’ tò- arise if .‘P’ 
defaulted in supplying. the agreed quan- 


Bengal Paper Mills v. Collector (SB) (S.P. Mitra C.J.) [Prs, 18-26] Cal 419 


tity -of- rab. ‘The term ‘providing for the 
consequence of default was not the prin- 
cipal covenant. between, -the parties, It 
was a‘penalty clause which would come 


- into ‘operation if the: principal --obligation 


was -violated: The -intention -of the par- 
ties was not that if rab was supplied the 
obligation to pay money would, as its 
consequence, become void; in that event 
the obligation would npt accrue or arise 
at all. - 

H) A bond requires an obligation to 
pay an ascertained sum of money. In the 
instant case 50% of the profits was not 
an ascertained sum. 

_ Gï) The obligation. to pay money as 
penalty for breach of a covenant is not 
within the:-purview of the definition of 
‘bond’ in. clause (a) of Section 2 (5) of 
the Stamp “Act.” 

. 24. ` EEEE E E 
GE to the applicant, In the case 
before-us, there -is an:obligation to pay 
apecified sums within : specified dates, The 
. Allahabad’ case. was “mainly concerned 
with payment of unascertained PDRE" 
tion for breach of ‘contract, 

25. “Before we ~proceéd’ to Heke 
our comments on the nature of the docu- 
ment in: the ‘present ` it would be ap- 
propriate. to refer te a few-relevant. por- 
tions thereof.. In laure 9 of the recitals, 
it is stated: ©. ` 

“The ‘Co: poration ties now decided: to 
lend and‘‘advance to ‘the Borrower (i.e. 
‘Bengal Paper Mills -Co, Ltd.) the sum of 
Rs, 15,00,000/- only as the: first instal- 
ment of the “said loan” ~ 

26. | ‘Immediately ‘after this clause 
the operative portion _ of the document 
begins thus: : 

” Now’ these presents witness and it 
is hereby agreed ‘as’ follows: ~ 

In consideration of the premises 
aforesaid ‘and of the sum of Rs, 15,00,000/- 


. only to the-Borrower. paid by the Corpo- 


ration as the first instalment of the said 
Idan on the. execution of ‘these presents 
‘the receipt whereof is hereby and by fhe 


‘receipt hereunder’ written admitted and 


acknowledged the Borrower. doth ‘hereby 
covenant with the ‘Corporation that the 
‘Borrower shall pay to the Corporation the 
said sum of Rs. 15,00,000/- only (herein- 
‘after called the “principal sum’’) by three 
‘equal instalments of Rs, 5,00;000/- each of 
which ‘the first instalment shall be paid 
onthe 3ist day of May, 1991 and the- 
second instalment shall- be. paid on the 
Bist day of May, 1992°and the third ins- 
talment shal] be paid on-the 31st. day of 
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May, 1993 without: interest 
hereinafter provided.” 


27. This clause ig followed by fur- 
ther covenants of the borrower with the 
Corporation: ` In clause: (i) of the’ further 
covenants by the borrower it is stated: 

“If it appears to the Corporation at 
any time that the Borrower is in involv- 
ed circumstances and the interest of the 
Corporation may be in jeopardy if delay 
is made in the recovery of the said loan 
or the balance for the time being remain- 
ing unpaid in respect of the said loan, 
then and in any of the aforesaid cases 
notwithstanding anything to the contrary 
herein contained the entire loan of Rupees 
15,00,000/- or the balance thereof for the 
time being remaining outstanding shall 
forthwith become due and payable toge- 
ther with interest at the rate of 12% per 
annum from the date of the default. of 


except as 


the annual instalment of the said princi- 


pal sum or from the date of happening of 
any of the aforesaid events, as the case 
may be, and the Borrower shall on de- 
mand forthwith pay to the Corporation 
the entire loan amount or the balance 
thereof then remaining due PERT with 
interest as aforesaid.” 


28. Reading the document as a 
whole it appears that the principal cove- 
nant between the parties was with res- 
pect to the borrower's obligation to pay 
Rs. 15,00,000/- by three - annual instal- 
ments of Rs,’ 5,00,000/-. each on the 31st 
May, 1991, 31st May, 1992 and 31st May, 
1993. In other words, the dominant pur- 
pose of the document is to ensure an ob- 
ligation on the part of the borrower to 
pay to the Corporation the aforesaid sums 
.of money on the aforesaid dates, 

29. It is, in this context, that we 
have to examine the legal propositions in- 
volved in this case. 

30.. A ‘bond’ in common parlance 
has a definite meaning. In 
Oxford Dictionary 3rd Edition, p, 200 at 
page 201 it is stated that a bond “is a deed 
by which A (the obligor) binds himself, 
his heirs, executors and assigns to pay a 
certain sum to ‘B’ (the obligee) or his 
heirs etc.” In Donogh’s Commentary on 
Stamp Law, 4th Edn., at page 54 or 8th 
Edn. at page 88, it is stated: 

“A bond is an instrument under his 
seal whereby one person becomes bound 
to another for the payment of a sum of 
money, or for the performance of any 
other act or thing.” 

31. In MHalsbury’s Laws. of 
England, 3rd Edn., Vol. 3, Article 618 at 


the Shorter ` 


A.LR. 


page 329 also a similar statement has been 
made with respect to the nature of a 


‘bond, The definition of ‘bond’, according 


to Halsbury, is that it is “an instrument 


under seal,- usually: a deed poll, whereby - 


one person. binds himself to another for 
the payment of a specified sum of money 
either immediately or at a fixed future 
date. A person who so binds himself is 
called the obligor, and the person to whom 
he is bound. the obligee; and the instru- 
ment itself is sometimes called an obli- 
gation.” 

32. For our purposes in this case 
it would be enough to say that the ordi- 
nary meaning of a bond is that it is docu- 
ment or instrument whereby the obligor 
binds himself to pay to the obligee speci- 
fied sum or sums of money at a fixed date 
or dates, If we apply this meaning to the 
document which is the subject-matter of 
this reference there iş no doubt that, the 
document is a bond, 


33. We may, Hamers 


‘bond’ in different Stamp Acts that were 
in force in our country. 

34, 
definition of a ‘bond’ was the same as 
could be found in the Limitation Acts of 


1877 and 1908. The definition was as 
follows:—. 
“‘*Bond’ includes any instrument 


. whereby a person obliges himself to pay 


money to another on condition that the 
obligation shall be void if a specified act 
is performed or is not performed as the 
case may be.” 

35. In the Stamp Act of 1879 the 
definition of ‘bond’ runs thus: 

“*Bond’ means:— (a) Any instrument 
whereby a person obliges himself to pay 
money to another, on condition that the 
obligation shall be void if a specified act 
is performed or is not performed as the 
case may be; 

(b) Any instrument attested by a 
witness and not payable to ‘order or bearer 
whereby a person obliges himself to pay 
money to another; and ; 

(c) Any instrument so attested 
whereby a person obliges himself to de- 
liver grain or other agricultural proaus 
te another.” 

36. It is to be noted that, so far 
as clause (a) is concerned, the definition 
in 1869 was wider than the definition in 
1879, 

37. In the present Stamp Act of 
1898 the definition of the ‘bond’ is the 
same as in the Act of 1879 with the ex- 


examine. 
the legislative history of the definition of 


In the Stamp Act of 1869 the 


1976 
ception that- the word ‘means’ .has been 


discarded and the word ‘includes’ hag been 
restored as“in the earlier Act of 1869. 


'38. -From the legislative history 


zit is clear that the definition of the. term. 


‘bond’ in the present Stamp Act is not an 
exhaustive definition ‘at all. It includes 
not only the three types of instruments 
mentioned in Section 2 (5) but alse other 
‘instruments ‘as well, 


39. Reference may. be mi in 
this connection to Item No. 15 in Sche- 
dule 1-A to the Act. In’this item the 
proper stamp duty payable for different 
amounts or values of bond have been set 
out,- The opening words of this item are 
as follows:— 

“15. Bond (as defined by Section 2 
(5)), not being a debenture (No. 27), and 
not being otherwise provided for by this 
Act, or by the Court-fees Act, 1870 (vI 
| of 1870), ” 


49. This is a clear indication that a 
‘bond’ within the meaning of the Indian 
Stamp Act of 1899 includes the types of 
instruments mentioned in Section 2 (5) 
of the Act as well as those which are not 
otherwise provided for- either in the 
Stamp Act or in the Court-fees Act. 


41. From what we- have said 
above, it is reasonable to conclude that 
the word ‘bond’ hes to | be given the 


widest meaning for the purposes of the 
Indian Stamp Act 1899. 


42, We may, incidentally, refer 
to a few other decisions. . 
43. In the matter: of Hamdard 


Dawakhana, AIR 1968 Delhi 1 (FB), a Full 
Bench of the Delhi. High. Court, on the 
basis of the Calcutta High Court’s judg- 
ment, reported in (1862) ILR 8 Cal 284 
which we have cited above, has explain- 
ed the difference. between a ‘bond’ under 
Section 2-(5) and ‘an ‘agreement’, In the 
case of a bond, in the event of breach, 
the party to the instrument who had ob- 
_liged to pay money to the other is liable 
to pay the sumg stipulated in the instru- 
ment. In the latter case the quantum of 
„damages has to be fixed by the Court. 
44. One of the recent decisions on 
this subject is- the decision of the Bom- 
bay High Court, in Patel Stone Trading 
Co., Nagpur v. Ram Singh, reported in 
AIR 1975 Bom 79, 
ment in this. case there was No mention of 
a pre-existing right or liability between 
‘the parties and for the first time a liabi- 
lity was created by the doctiment where- 
by a person agreed to pay an ascertained 
sum’ to another and an express covenant 


that the document 


‘meaning of the word ‘bond’; 
‘tive history of the definition of 


. three 


In an‘ attested docu-- 
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about repayment was incorporated-in the 
document. The Bombay High Court held 
was ʻa ‘bond’ within 
the meaning of Section 2 (c) (ii) of the 


-Bombay Stamp Act. The Bombay... High 


Court has said that the real test to de- 
cide whether a particular document is a 
‘bond’ or not is to find out, after reading 
the document as a whole whether an ob- 
ligation is created by.the document itself 
or whether it is merely acknowledgment 
of. a pre-existing liability. If there is 
merely acknowledgment. of a pre-existing 
liability which could have been enforced 
apart from the document itself then the 
matter stands on a different footing. 


45. But if the document creates 
an obligation in itself with an express 


_ promise for payment of an amount, such 


a-document wil] have to be termed as a 
bond within the meaning of Section 2 (c) 
(ii) of the Bombay Stamp Act, The Bom- 
bay High Court .has observed further that 
in every case the dominant purpose of 
the document has to be ascertained be- 
fore pronouncing upon its nature, 


46. We will advert to one other 
decision only. Hiralal Sirear v. Queen 
Empress, (1895) ILR 22 Cal 757 is a deci- 
sion under the Stamp. Act, 1879. It has 
been held ‘that documents which are in 


the form of acknowledgments only are 


not converted into bonds, as defined ‘in 
Section 3, clause 4 (b) of the Stamp Act, 
1879, merely because they contain memo- 
randa as to the rate of interest on which 
the loan is made and are attested by wit- 


‘nesses. No document can be a bond with- 


in the above section, unless it is one which 
by itself creates an obligation to pay the 
money. 


47. Upon considering the plain 
the legisla- 
‘bond’; 
and the above authorities, we are of opin- 
jon that the document or the instrument 
in the instant ‘case ig a bond for the fol- 


lowing reasons:— 


(1) It is an instrument iy which the 
Bengal Paper Mills Co. Ltd. has obliged 
itself to pay the sum of Rs. 35, 00,000/- in 
ual. annual] instalments of Rupees 
5,00,000/- each on May 31, 1991, May 31, 
1992 and May 31, 1993; 

(2) It is not payable to ‘order or 
bearer; and 


(3) It is not an agreement because 
the enforcement of this document does 
not involve quantification of damages by 


AN . 
: a 


` 


a 
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(4) In default the obligation under 
the agreement can be enforced indepen- 
dent of any damages. 

48. . For all the reasons aforesaid, 
we are-of the opinion ‘with reference ‘to 
Question No, 2 that the Collector in the 
instant case was justified in assessing the 
duty of Rs. 18,000.10 P. on the document 
under reference under Article 15 of Sche- 
dule 1-A ‘to the Indian Stamp Act, 1899. 
Our answers to the other two questions 


do not ‘arise. There will be no order as 
to costs, ma 

SABYASACHI MUKHARJI, J.— 
I agree. 


- S. K. DATTA, J.:— T agree, 
x i Order accordingly. 
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SACHINDRA KUMAR 
BHATTACHARYYA, J, 

Messrs, Luxmi Salt Pvt. Ltd., Peti- 
tioner v, M/s: Bhanwarlal Bijay Kumar 
and another, Opposite Parties. 

Civil Rule No, ‘2493 of 1974, Dic 2-7- 
1976. 

(A) West Bengal Premises Tenney 
Act (1956), Section 8 (1) (e) — Fixation 
‘of fair rent where evidence of rent of 
exactly similar location not available — 
Mode. 


Where evidence about the amount of 
rent for exactly similar accommodation 
is not available, it will be necessary and 
profitable for the Court to leok into evi- 
dence of accommodation which is more.or 
less similar in respect of amenities and 
when there is a difference in amenities, 
to make addition or reduction to the rent 
actually payable for such accommodation 
in deciding what the reasonable rent 
would be for the accommodation of pre- 
mises in question, (1955) 59 Cal WN 137, 
Ref; AIR.1953 Cal 177, ‘Rel. on. 

` (Para 3) 

(B) West Bengal Premises Tenancy 
Act (1956), Section 8 (1) (e) — Fixation 
of rent — ‘Potentiality of: premises in 
question -— Factor to be -taken into con- 
sideration. 


Where the evidence as to Sbantion ‘of 


premises is‘ confusing and misleading; and 
inspection of comparable units was not 
‘made from the point-.of view of location, 
it is difficult for the Rent Controller or 
. the appellate authority to assess the .com- 

parative potentialities of the location and 
an order of fixation of fair rent without 
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A.I. R. 


taking this factor into consideration and 
giving allowance for such potentialities is 
not ‘correct, ‘(Paras 2, :3) 
Cases Referred: Chronological Paras 
(1955) 59 Cal -137 - ` > 3 
AIR 1953 Cal 177 = 57 Cal WN 550 3 

S. Lahiri and N. G, Chatterjee, for 
Petitioner; B. C. Dutt, Matilal Agrar 
walla, for Opposite Parties. 


ORDER:— These two Rules ued 
under Article 227 of the Constitution of 
India‘and under Section 115 of the Code 
of Civil Procedure are -directed against 
one and the same decisions of the tribu- 
nals below, ‘Civil Rule No, 2493 of 1974 
was issued at the instance of the tenant 
petitioner and is directed against the 
order passed by the Chief Judge, Small 
Causes Court, Calcutta, in Rent Appeal 
No. 3 of 1974 modifying the judgment 
and order of the Rent Controller, Cal- 
cutta passed in Rent Control Case No. 70 
of 1969. Civil Rule No. 2532 of 1974 was 
issued at the instance of the landlord op- 
posite party against the self-same order. 
The original application was filed by the 
tenant M/s, Bhanwarilal Bijay Kumar 
under Section 20 read with Section 8 (1) 
(e) of the West Bengal Premises Tenancy 
Act, 1956 (to be hereinafter referred to as 
“the Act”), for fixation of fair rent in res- 
pect of a godown, being godown No. 10 si- 
tuated on the ground floor of premises No. 
161/1, Mahatma Gandhi Road, which was 
stated to have been let out to the tenant 
at a rental of Rs, 334/- per month payable 
according to Hindi calendar, 


2. The , petitioner came forward 
with the allegation that the | self-same 
godown was previously let out 'to the M/s. 
Toddy General Stores at Rs, 83/- per 
month and this rent was raised to Rupees 
334/- per month at the time when the 
petitioner took settlement in October 
1966. The application was opposed by the 
landlord, The original settlement was 
with opposite party No. 2 Messrs. Nugnee- 
ram Bangur and Co, (P) Ltd, and the 
property was subsequently transferred to 


Opposite. Party No, 1 (petitioner in C. R. 


2532 of 1974). The application was . op- 
‘posed ‘by ‘the Jandlord opposite party 
Messrs. Luxmi Salt ‘Co, (P) Ltd., and the 


‘learned Rent Controller on a comparison 


of the rents payable by some ‘comparable 
units of the same premises fixed the fair 
rent of the premises at Rs. 200/. per 
month and directed that it should. take 
effect from 10-2-1969. Against ‘the said 
decision the landlord preferred an ap- 
peal before the Chief Judge, Small Causes 
Court, Calcutta and the learned Chief 
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Judge, while affirming the: finding of: the 
learned- Rent Controller, modified .the 
rent fixed by him and:.allowed. the appeal 
in part, The learned -Rent. Controller 
came to the conclusion that the fair rent 
of .the ‘disputed tenancy on the 
basis of- the average. rent of the com- 
parable units shown to him should be of 
the order of Rs, 241.71 P., but-in view of 
the faet- that the disputed premises com- 
manded a rent of Rs. 83/- per month only 
a few years back, he thought that the 
fair rent should. not exceed Rs. 200/- per 
month. and accordingly fixed the fair rent 
of the same at Rs. 200/- per month, The 
learned appellate tribunal upheld the 
finding of the learned. Rent Controller 
that the fair rent of the disputed premi- 
ses should. he of the order ofi Rs:. 241.71 FP, 
but he thought that. the Rent: Controller 
was, not justified in reducing: it to Rs. 200/- 
on the ground that the rent of the dis- 
puted premises was. only Rs. 83/- per 
month a few years back, Accordingly, he 
modified the decision of the Rent Control- 
ler and fixed: the fair rent at Rs.. 241.71 E 
per month. - Against. this decision of the 
appellate tribunal both parties moved 
this Court, and. obtained: the aforesaid 
Rules, Mr. .B. C,--Dutt, learned “Advo- 
cate for the tenant petitioner in.C. R. 
2493 of 1974 assailed the order of the 
Courts below on several grounds, the most 


important of these. grounds being that the, 


basis adopted by the Rent Controller was 
factually incorrect and'erroneous and a 
such should not have been relied’ on for 
the purpose ‘of-fixation of fair rent in the 
instant case. Mr, Lahiri appearing for 
the landlord petitioner in the other Rule 
had similarly assailed the decision of the 
courts below and contended’ that upon 
the materials before the Rent. Controller, 
fair rent fixed should have been higher 


and the courts below were in error in not’ 


accepting the comparable ‘units. shown or 
produced où behalf-of the landford, In 
C. R. 2532 of 1974 the 
party affirmed an affidavit-in-opposition, 
annexing therewith a sketch map showing 
location and situation of the comparable 


units relied on by the landlord. and tenant . 


before the Rent ‘Controller. Mr. Lahiri 
appearing’. for the landlord petitioner, in 
this Rule ‘did not challenge this sketch 
map in so far as .the location and situa- 
ar of the’ ‘comparable ‘units are concern: 

- It will appear from the.sketch ` -map 
iat the ‘disputed’ premises’ which is com- 
monly, known as Bangur- Building. is-but- 
ied and [bounded ‘by roads on three sides. 
Om-the-.soaufh -of!:ithis building is the 


Luxmi Salt Pvt. Ltd. v; Bhanwarlal Bijay- Kumar: 


tenant opposite. 
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Mahatma. Gandhi Road, om the. west is the 
Chitpur. Road’ -our:the north is. Chitpur 
Spur Road, Inside the premises. there 
were. common. passages: linking these three 
roads: and: the disputed tenancy, which: is 
marked with letter:'A’ in the sketch. map; 
was- on obe such common passage. The 
two comparable: ‘units relied om by the 
tenant, namely the room:.of Dul: Chand 
Parwar and: Assam Travels (P) Ltd. res- 
pectively marked: by letters: ‘B’ and ‘F” in 

the sketch. map were - also situated on 
these common: passages, Whilst the three 
comparable units shown by the landlord, 
being rooms or godowns im occupatiom of 
Bhanuram Nandram, Arun Road Trans- 
port and, Satyanarayan. Bishnukumar res- 
pectively marked. by Tetters ‘C’, ‘D’ and 
‘BE’ in: the sketch map: abutteg on the Chit- 
pur Spur Road and: were. also accessible 
from. common -passage inside- the- building 
in fact, the comparable unit of Bhanuram 
Nandram was accessible: : from. - Chitpur 


Road. as well ‘as from Chitpur Spur Road 


and a common. passage inside the building: 
The potentialities of these comparable 
units were, therefore. different and nei- 
ther the’ learned Rent Controller nor the 
appellate tribunal ‘has takem ‘this factor 
into, consideration. im coming: to their deci- 
siom. and no deduction or-discount on ac=| 
count of-such potentialities: was: cousidered | 
by them. while’ calculating the average 
rent per square meter for the pee 
determination of fair rent. ` 


3:. This apart the Rent Controller 
appointed an inspector who went to the 
locale to inspect the comparable umits. 
This inspector was examined.as a witness 
(P. W. 5)'ahd he submitted,- a report, 
which has been marked as Ext, 9. The 
inspector did not address, himself to the 
location of any of the ‘comparable ` units 
and merely measured the rooms that were 
showr to him. No sketch map was pre- 
pared’ by him showing’ the relative posi- 





tion of the comparable’ units’ and: the dis- 


puted godown. Even the inspector did not 
choose to inspect’ all’ these’ comparable 
units in presence of both sides, as would 
appear from his eviderice dated 8-11-1973: 
What is more two of the’ witnesses exa- 
mined: by the landlord’ gave a ‘completely, 
misleading picture’ ofthe location’ of the 
tenancy” of Satyanarayan: Bishnukumar 
and Arun Road' ‘Transport: of India. As 
per the sketch map annexed to. the affida- 
vit-in- -opposition filed by the tenant op- 
posite party in CB. 2582 ‘of 1974, Satya- 
narayan’ Bishnukumar was ‘in occupation 
of the room’ and the open space’ marked! 
with letter ‘Er at the gh a ‘comer 


` 
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of the ground floor of premises No. 161/1, 
Mahatma Gandhi Road. This room was, 
accessible both from Chitpur Spur Road 
and from a common passage of the build- 
ing. O. P. W. 1, Matilal, who happened to 
be an employee of Satyanarayan Bishnu- 
kumar, in his- evidence stated that the 
godown meaning the room in occupation 
of Satyanarayan Bishnukumar, was si- 
tuated in the middle portion of the build- 
ing. He gave an entirely incorrect pic- 
-ture of the location of the room or go- 
down occupied by Satyanarayan Bishnu- 
- kumar.. Similarly, O, P. W. 2 Sew Pujan 
Rao, who is an employee of Arun Road 
Transport of India, stated that the com- 
pany is a tenant in respect of Room No. 
14 in the disputed premises having one 
verandah and open space inside the 
building and the office was on the back 
side whereas from the sketch map it 
would appear that the room occupied by 
Arun Road Transport abutted on Chitpur 
Spur Road and was certainly not on the 
back side of the building and there was 
no verandah or open space attached to 
that godown. Similarly, the inspector. in 
his report, Ext. 9, stated that the peti- 
tioner’s tenancy (disputed tenancy) was 
. accessible from both Mahatma Gandhi 
Road and Chitpur Spur Road. whereas 


from the sketch map it would appear that - 


it was only approachable from those 
roads through the common passage of the 
building linking those. roads. Since Mr. 


location and situation.of the units shown 
in the sketch plan annexed to the affi- 
davit-in-opposition, it becomes evident 
that the evidence before the learned Rent 
Controller about the situation of the com- 
parable units was not only misleading but 
also confusing and the Rent Controller as 
such could not properly appreciate the 
relative advantage and disadvantage of 
the comparable units nor did he consicer 
the potentialities of the different compa- 
rable units as were shown to him, Sec- 
tion 8 (1) (e) of the Act provides that 
where the provisions gf clause (a) or 
clause (b) or clause (c) or clause (d) of 
the said section were not applicable the 
Rent Controller would be justified in fix- 
ing such rent as reasonable having regard 
to the situation, locality and condition of 
the premises and the amenilies provided 
therein ‘and where there are similar or 
nearly similar premises in the locality 
available he should also.take into consi- 
deration the rent payable for such premi- 
ses. . It is hardly possible that two pre- 
mises would be exactly similar so that the 
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‘provision of law. 
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rent of one would afford a complete and 
true guide for fixation of fair rent of an- 
other. Where such evidence about -the 
amount of rent for exactly similar accom- 
modation is not available, it will be ne- 
cessary and profitable for the Court to 
look into the evidence of accommodation 
which is more or less similar on the ques- 
tion of amenities and where there is a 
difference in amenities to make necessary 
addition or reduction to the rent actually 
payable for such accommodation in decid- 
ing what the reasonable rent would be for 
the accommodation of the premises in 
question, Reference may in this connec- 
tion be made to the case of Manicklal Roy 
v Birendra Kumar Saha, (1955) 59 Cal 
WN 137. That of course was a case under 
Section 9 (1) (f) of the West Bengal 
Premises Rent Control Act, 1950 where 
a Division Bench of this Court laid down 
the principle to be applied in the matter 
of fixation of standard rent under that 
In this connection it 
may be useful to point out that another 
Division Bench of this Court in the case 
of Nanda Dulal Dey v. Bisseswar Chakra- 
varty, AIR 1953 Cal 177 sounded a note 
of caution that in settling standard rent of | 
a premises the court has got-to exercise 
a judicial discretion and take all matters 
into consideration. This Court observed 
at page 178 (Para, 10) as follows:— ` 


“One has accordingly to be very care- 


` ful in determini 
Lahiri has accepted the correctness of the - My OSE MEAUDE, the ayeragen tale -oi 


rent for similar premises ás very seldom 
two premises are exactly similar. It is to 
this matter the Rent Controller and the 
Court of Small Causes should. direct their 
attention specifically -when fixing the 
standard rent which is fair and in accord- 
ance with the principles laid down by 
the West Bengal Premises Rent Control 


(Temporary Provisions) Act, 1950.” 


That again was a case under the West 
Bengal Premises Rent Control (Tempo- 
rary Provis’2ns) Act, 1950, but the prin- 
ciple inunciated therein .will be equally 
applicable in the matter of fixation of fair 
rent under Section 8 of the present Act. 


4. From what hag been discussed 
above it is clear that the Rent Controller 
in the instant case has proceeded to de- 


‘termine the fair rent of the disputed pen- 


dency without taking into consideration 
the potentialities of the comparable units 
and their advantages and disadvantages, 
with the result the yardstick adopted by 
the Rent Controller has,been unsound 


-and the evidence before him clearly shows 


that the witnesses either did. not know: 
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the comparable. premises also at .which 
they came to dispose. or they gave untrue 
evidence before the Rent Controller. The 
basis adopted by the. Rént Controller in 
the circumstances. cannot be allowed to 
stand and the learned 
court similarly fell into error by adopting 
the same yardstick as was adopted by 
the Rent Controller, without any varia- 
tion, The. decisions of the Appellate Tri- 
bunal and of the Rent Controller.in the 
circumstances must be ‘set aside and the 
case must go back on remand to the Rent, 
Controller for fixation of fair rent in ac- 
cordance with the principles of law after 
taking into account the potentialities ad- 
vantages and disadvantages of comparable 
units and after making ‘necessary addition 
or deduction to the rents payable for the 
-accommodation of such comparable units, 
the Rent Controller will come to a deci- 
sion about the fixation of fair .rent in the 
instant case. In doing so the Rent Con- 
troller will afford .parties ‘such opportuni- 
ties to lead evidence before him, but in 
. Mo case should he take evidence of units 
.offered for comparison that came to be 
created after the application for fixation 
of. fair rent was filed in thé instant case. 
The decision of the Rent Controller will 
„be effective from the date of the applica- 
tion filed and in view of the fact that the 
matter has been greatly delayed, he will 
proceed to decide the matter with utmost 
‘expedition. Both the applications accord- 
ingly succeed and the Rules are made ab- 
solute, The- decisions: of the Rent Con- 
troller and: of the ‘Appellate Tribunal are’ 
hereby set aside and the case is sent back 
to the Rent Controller for a fresh deci- 
‘sion in. the light of the observations made 
above, In the circumstances of the case 


` there will be no order as to costs in these - 


Rules. 


Rules made absolute. - 
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~- SALIL- KUMAR DATTA, J. 

T. C. Banerjee, Petitioner v, B. V, S. 
Rao, Opposite Party. : 

-G.-R. No. 3459 of 1974, D/- 30-1-1976. 

' (A) Civil P. C, (1908), Section 27, 
Order 5, Rule 20-A — Return of sum- 
mons unserved — Is ‘condition precedent | 
for service of summons. by registered 
post, - ar 
; . Under Section 27 summong to ‘be 
issued to the defendant: is to- be served in 
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lower appellate 


. rected to.be served by 
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the manner prescribed; The manner is 
prescribed in Order 5, Rule 20-A. The 
provisions of Rule 20-A (1) would be 
-available only when the summons is re- 
turned unserved, A defective or unsatis- 
factory service means service which is 
defective or unacceptable for some reason 
or other and it does not, amount to’ or 
mean return of summons unserved as 
contemplated under the rule, i 


; (Para 9) 

Cases Referred: Chronological Paras 
1965 Pun. LR (Notes) No, 135 = 1965 Cur 
LJ. 709 l 8 
AIR 1960 Madh Pra 378 = 1960 MPLJ 
-1074 ‘ . é 8 


Tapas Ch. Roy, Alak Chakraborty 
and Manab Banerjee, for. Petitioner; S. 
P. Sen, for Opposite Party. i 

ORDER:— The delay in moving the 
application under Section 115 of the Code 
of Civil Procedure in the circumstances 
is condoned and by consent of parties the 
application under Section 115, Civil Pro- ' 
cedure Code is taken up for hearing. ° 

2. This Rule has been directed 
against an order (No. 30) dated 7-6-1974 
_whereby. plaintiff's application under Sec- 
tion 17 (8) of the West Bengal Premises 
-Tenancy Act’ was rejected. 


3. The facts relevant are in short 
‘as follows, The plaintiff as landlord in- 
stituted a guit for recovery of .possession 
of the. suit’ premises on eviction of the 
defendant therefrom which the defendant 
held as a monthly tenant, The summons 
in the suit was sought to be served in the 
usual manner but the process server sub- 
mitted a report to the effect that on Au- 
gust 22, 1972 he went to the suit premises 
and tendered the summons: to the ` op- 
posite party. As the opposite party refus- 
ed to accept the summons by acknow- 
ledging receipt thereof the process server 
served the same by hanging on the outer 
door of the suit premises.- Thereafter by 
order dated 14-9-72 the learned Munsif re- 
corded that service of summons was not 
satisfactory and on the petition of the 
plaintiff-petitioner the summons was di- 
registered ‘post 
with: acknowledgment due. The opposite 
party, however, refused to accept the 


: summons sent under registered post and 


it came back with the endorsement . of. 
“the postman as “refused” bearing date 
29-9-1972. i 

-The petitioner’s case is ‘that: ‘the opposite 
‘party did not deposit the rent in court 
within 30 days from the date of the re- 
fusal, ` On that basis he filed the applica- 


- tion under Section 17 (3) for striking out 
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defence: against delivery of possession.. 
This application was rejected by the im- 
pugned order.. 


4, The learned Munsif was ‘a 


opinion that the service of summons by - 


registered post is available under, Rule 
20-A of Order V of the Code only if the 
summons is returned unserved. In the 
instant case.it was held. that the service 
was not satisfactory and thereafter the 
service by registered post was ordered. 
The learned Munsif. in the. impugned 
order was of opinion that it could. not be 
said. that the summons was returned un- 
served as contemplated under Rule 20-A 


and accordingly the Court could not di-- 


rect service by registered post. The pre- 
eondition not being present in the case, 
the service by registered post could not 
be taken as authorised by the Code for 
service of summons. even if there was » 
refusal of the registered cover by the de- 
fendant-opposite party, In this view the 
learned Munsif did net decide as to whe- 
ther there was refusal of the summons 
sent to him by registered post. Accord- 
ingly it was-held that it could not be said 
that there was any service of summons 
contemplated. under the Code to which 
the provisions of Section 17 (1y would be 
applicable, The learned Munsif took the 
appearance: of the defendant on his: own 
as the date of service of summons on him. 
On this basis the application under Sec- 
tion 17 (3) was. rejected.. 


5. Mr. Tapas Chandra Roy ap- 
pearing for the plaintiff petitioner has 
submitted that the learned Munsif’s inter- 
pretation of’ the relevant rule was wrong 
inasmuch as second service by registered 
post was ordered because the first ser- 
vice was not satisfactory thus there was 
no service according to law. The Court 
accordingly was entitled’ to direct service 
by registered post under the rule as the 
summons was in effect returned unserv- 
ed. The moot point for consideration, ac- 
cording to Mr, Roy, was whether sum- 
mons under: registered post’ was in fact 
refused by the defendant, The success 
of the application under Section 17 (3) 
would depend on this finding as ‘refusal 
would be good service in law. Mr, Sen 
appearing for, the opposite party has dis- 
-puted the above contention and submit- 
ted that the learned Munsif was correct 
in his interpretation of Rule 20-A of 


Order V and the impugned order was an . 


order in accordance with law. 

6. Under Section 27 of the Civil 
Procedure . Code summons to be issued to 
the defendant is to be Served in manner 


T. C. Banerjee v. B. V. S. Rao (S. K, Datta J.) 


A.ILR. 


prescribed, The manner of service as we 
have seen, is laid down in various rules 
under Order V, Rule 20-A is as follows: 

“(1) Where for any reason whatso- 
ever, the summons ‘is returned unserved, 


the Court may, either in lieu of, or in ad- ` 


dition to the manner provided for service 
of summons in the foregoing rules, direct 
the summons to be served by registered 
post addressed to the defendant or his 
agent empowered: to accept service at the 
place where the defendant or his agent 
ordinarily resides or carries on business 
or personally works for gain.” 


T. It appears that the provisions 
of Rule 20-A (1) would be available only 
when the summons. is returned unserved. 
A defective or unsatisfactory service 
means service which is defective or un- 
acceptable for some reason or other and 
it does not, in my opinion, amount to er 
mean return of summons unserved as 
contemplated under the rule. According- 
ly for application of Rule 20-A there 
must be return of summons unserved to 
the Court which is not the case here. 


8. As hag been held in Dhal Singh 
v. Anand Rao, AIR 1960 Madh Pra 378 
the Court. is empowered to issue sum- 
mons to be served by registered post when 
summons issued to'be served by ordinary 
process is returned unserved. This Rule, 
it wag held, does. not enable. the. court to 
issue summons by registered post. at the 
first instance nor does it enable the court 
to do so before summons. by ordinary pro- 
cess is returned. unserved, The same view 
was taken in Sm, Jaswant v. Ravinder 
Singh, 1965 Punj LR Notes on Case No. 
135* and it was held that the trial court 


-has no power to have recourse to substi- 
tuted method of service under Rule 20-A 


(1); when the summons ag a matter of 
fact was never returned unserved to the 
court, The postal peon’s report on the 
registered cover, sent-to the defendant 


under that rule, it. was: further observed, 


is not service in law upon the defendant. 


9. The return of the summons 
unserved is thus a condition precedent to 
enable the court to cause service of sum- 
mons by registered’ post under Rule 20-A 
(1). Accordingly, in agreement with the 
learned ‘Munsif, I am of opinion that an 
order for service by registered post will 
not be in accordance with law 
unless the summons is returned to court 
unserved; -It'is not necessary. to consider 
whether the summons. was served by. re- 


*Reported in 1965 Cur LJ 709 (Punj.) 
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gistered post in pursuance of the order of 
court purported to be under Rule 20-A 
(1) which we have found to be untenable 
in law and the material date of service of 


summons with reference to Section 17 (1D) 


of the West Bengal Premises Tenancy 
Act, 1956 would be in the attending cir- 
cumstances the date of appearance of the 
defendant on his.own in the suit. 


10. The rule accordingly fails and 
is discharged, There will be no order for 
costs in the circumstances. 

- Rule discharged. 


AIR 1976 CALCUTTA 427° 


SANKAR PRASAD MITRA, C. J, AND 
` SALIL KUMAR DATTA, J. 


. Patai Sheikh and others, Petitioners 
v, State of West Bengal and others, Op- 
posite Parties. 


C. R. “No, 2024 (W) of 1973, DJ- 8-6- 
1976. 


(A). Constitution of India, Article. 226 
— Appeal — L. P. Appeal. — Limitation 
— Article 117, Limitation Act, 1963 ap- 
aie and not. Chapter 8, Rule 2, Calcutta 
High Court (Appellate Side) Rules, (1976) 
'1 Cal LJ 667, Dissented from, .. 


An appeal from a. judgment of a 
single Judge- ‘under Article 226 of the 
Constitution is governed by the first part 
of Clause 15 of the Letters ‘Patent, This 
being a judgment in the exercise of ori- 
gina] jurisdiction of the: Court, it would 
be governed by Article 117. of the Limi- 
tation Act, 1963, in the absence of any 
specific provision. - « + (Para 10) 

Rule 2 of Chapter VIII applies ‘to se- 
cond appeals and not an appeal from a 
judgment of a single Judge “within the 
meaning of the first part of Clause’-15 of 
the Letters Patent. — (Para 13) 

. Rule 43 of the Rules of Calcutta High 
Court, relating to applications under 
Article 226 of ‘the ‘Constitution, has noth- 
ing to do with the period of limitation of 
appeals, (1976) 1 Cal LJ, 667, Dissent 
from; AIR 1953 Cal 433 (SB), Foll; AIR 
1962 SC 247 and AIR 1972 sc 1935, Dis- 


cussed, 7 (Para 16) 
Cases Referred: Chronological Paras 
(1976) 1. Cal LJ 667 =. (1976) 3 Cal HC 
(N) 515 : z 5 
AIR 1972 sc 1935 = 1972 Lab IC..753 
7 20, 22 

AIR 1962 SC 247 = (1962) 3 ‘SCR 313 18, 
20, 21 
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Patai Sheikh v. State (S. P. Mitra-C. J3. 


- Union of. India). 
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AIR 1953 ‘Cal 433 = 57 Cal WN 25. (6B) 

Sankandas Baies and Ajit TA 
for Petitioners; Mrs,“ Pradipta Rox, for 
‘Opposite Parties: ~--~- 

SANKAR PRASAD: MITRA, C, J.:— 
On an application under Article ‘226 of 
the Constitution Mr. Justice Anil Kumar 
Sen delivered judgment on the: Ist March, 
1973, The appellants before us applied for 
a certified copy of the- judgment on 20th 
March, 1973. Due to the delay in apply- 
ing for certified copy they lost 19 days. 

2..- The certified copy was ready 
for delivery on the 27th April, 1973, at 
4.30 p.m. The appellants took delivery 
of the certified copy on April 30, 1973. 
The appeal was filed on June 11, 1973. 
The Stamp’ Reporter did not accept ‘the 
Memorandum’ of‘ Appeal on the ground ` 
that- it was -presented 33 days after the 
expiry of the period..of limitation, The 
appellants thereafter presented an ap- 
plication under Section 5.of- the Limita- 
tion Act on the 13th June, 1973 whereupon 
Civil Rule No, 2024 (M) of 1973 was 
issued, The Rule has now come up for 
hearing. - 

3. Mr. Sananda ; Pinedes ap- 
pearing for the appellants contends that 
the appellants lost 19 days ‘between ‘the 
ist March, 1973 and fhe 20th March, 1973. 
They lost 42 days between the’30th April, . 
1973 and the lith June, 1973, The total 
is 61 days. But out.of these 61 days, 
2 days; namely, ‘Saturday the 9th. June, 
1973 and. Sunday the 10th June, 1973, 
would have to be excluded. “The appeal 
therefore has been filed’ within :59 ‘days. 


4. Mr. Banerjee’s contention is 
that the appeal is not ‘barred by limita- 
tion at al. He- relied on Chapter VIII, 
Rule 2 of the Appellate Side Rules, This 
Rule reads: 


“very Appeal . to ‘the High Court 
under Section 15 of the Letters Patent 
from a judgment of a Division. Bench, or 
a Judge sitting singly, on the Appellate 
Side’ of the High Court, shall ‘be ‘present- 
ed to the Deputy’ Registrar, or such other 
officer as ‘the Registrar may appoint, with- 
in 60 days from the date of the judgment ` 
appealed from; unless the Court in its 
discretion, on good cause shown, ‘shall 
grant. further time.” 

5. Mr. ‘Banerjee thas relied on a 
recent Division Bench judgment of | Mr. 
Justice. N, C. Mukherji sitting with “Mr. 
Justice B.C. Roy iù F. M: A. T. No, 666 
of 1975 (Rabindra Nath Chakrabarty v. 
“The judgment wag de- 
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livered on the 28th May, 1976.* The Di- 
vision Bench, it appears, has held that an 
appeal under Clause 15 of the Letters 
Patent from the judgment of a single 
- Judge exercising writ jurisdiction under 
Article 226 of the Constitution on the 
Appellate Side is governed by Rule 2 of 
Chapter VIII of the Appellate Side Rules. 


6. It appears that the 
Bench’s attention was not drawn to: the 
judgment of the Special Bench consisting 
of Chakravartti, C. J., Das, J., Baner- 
jee, J., K. C. Das Gupta, J., and S. R, Das 
Gupta, J., in the case of Chairman, Budge 
Budge Municipality v. Mangru Mia, re- 
ported in 57 Cal WN 25 = (AIR 1953 Cal 
433). (SB). The Special Bench has held 
that the issue of writs contemplated by 
Article 226 is exercise of original juris- 
diction. It is not original in the limited 
and technical sense of ordinary original 
civ jurisdiction of the Letters Patent 
which carries certain territorial limits 
but it is original as distinguished from ap- 
pellate. The jurisdiction cannot be revi- 
sional, because it is not connected’ with 
revising any order of a Court subordinate 
to the High Court as contemplated by 
Section 115 of the Code of Civil Proce- 
dure, nor does it appertain te the general 
power of superintendence conferred by 
Section 107 of’ the Government of India 
Act 1915, now Article 227 of the Consti- 
tution. The Special Bench is of the view 
that the period of limitation of an appeal 
from a judgment of a single Judge given 
in the exercise of jurisdiction under Arti- 
cle 226 is governed by Article 151 of the 
Limitation Act 1908 (corresponding to 
Article 117 of the Limitation Act 1963) 
and is 20 days (now 30 days) from . the 
date of order, 

7. We have no doubt that if this 
judgment of the Special Bench had been 
shown to the Division Bench, its decision 
would have been otherwise. : 

8. It may be relevant to examine 
the provisions of Clause 15 of the Letters 
Patent in this connection. An analysis of 
these provisions reveals that an appeal 
lies from the judgment of one Judge of 
the High Court or .one Judge of any Di- 
vision Court, But this judgment (1) shall 
not be a judgment passed in the exercise 
of appellate jurisdiction in respect of a 
decree or order made in the exercise of 
appellate jurisdiction by a Court subject 


to the superintendence of the High Court, l 


(2) shall not be an order made in the 
exercise of revisional jurisdiction, (3) shall 
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Division ` 
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not be a sentence or order passed or'made 


in the exercise of the power of superin- 
tendence under the provisions of Section 
107 of the Government of India Act 1915, 


-and (4) shall not be a sentence or order 


passed in the exercise of criminal juris- 
diction. 

' 9 This is the first part of Clause 
15 of the Letters Patent.’ In the second 
part of Clause 15 it is stated that not- 
withstanding anything hereinbefore pro- 
vided an appeal shall He from a judg- 
ment of one Judge of the High Court or 
one Judge of any Division Court in the 
exercise of any appellate jurisdiction in 
respect of a decree or order made in the 
excrcise of appellate jurisdiction by a 
Court subject to the superintendence of 
the High Court, where the Judge who 
passed the judgment, declares that the 
case is a fit one for appeal. In other words, 
a second appeal lies to the High Court 
provided that the. Judge who passed the 
judgment declares that the case is a fit one 
for appeal. The same view was also taken 
by the Special Bench referred to above at 
page 45 of 57 Cal WN = (at p.. 448 of 
1953 ATR). 

10. In view of what. we have stat- 
ed above it is clear that, an appeal from 
a judgment of a single Judge under Arti- 
cle 226 of the Constitution is governed by 
the first part of Clause 15 of the Letters 
Patent. This being a judgment in the 
exercise of original jurisdiction of the| 
Court, it would be governed, as we have 
stated, by Article 117 of the Limitation 
Act, 1968 in the absence of any specific 
provision. 
© A It seems to us that Rule 2 of 
Chapter VIII of the Appellate Side Rules 
on which Mr. Banerjee has placed reli- 
ance is applicable to second appeals only. 
In fact, all the Rules in Chapter VIII re- 
late to second appeals, Take, for instance, 
Rule 3 which is as follows: 

“The memorandum of appeal shall be 
drawn up in accordance with the the pro- 
visions of Order XLI, Rule 1, Civil Proce- 
dure Code, and shall be subscribed by- an 
Advocate of the Court. It need not be. 
accompanied by a copy of the judgment 
appealed from. It shall be the duty of 
the officer to whom the memorandum is 
presented under -Rule 2 above to endorse 
thereon the date of presentation and send 
the same to the Stamp Reporter, who 
shall satisfy himself that there is a dec- 


laration by the Judge who passed the 


judgment that the case is a fit one for ap- 
peal, and that it is in order and within 
time.” 
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12. Itis clear that Rule 3 refers 
to second appeals only as envisaged by 
‘the second part-of Clause 15 of the Let- 
ters Patent. Rule 6 gives the Form in 
which séparate registers shall be opened 
for the entry of appeals under Charter 
VIII, In the second column of this Form, 
the number of the Original Appeal to the 
High Court along with certain other par- 
ticulars have to be stated, This again 
shows that the Chapter relates to second 
appeals. The matter is clinched by Rule 
11 of Chapter vill which runs as fol- 
lows: 


` “The paper books prepared for use at 
the hearing of the: original appeal shall 
be used at the hearing of the Appeal 
under Section 15 of the Letters Patent.” 


: 13-- It is therefore clear beyond 
doubt that Rule 2 of Chapter VIII applies 
to second appeals and not to an appeal 
from a judgment of a single Judge with- 
in the meaning of the first part of Clause 
‘15 of the Letters Patent, 


14, Mr, Banerjee also relied. on 
Rule 43 of. the Ruleg of this Court relat- 
ing to Applications under Art. 226 of the 
Constitution. Rule 43 runs thus: ` 

“Appeals from final orders in this juris- 
diction Shall be made’in the same. man- 
ner as appeals from original orders in the 
Origina] Side and appeals from orders in 
the Appellate Side according as they arise 
out of “Original Side” and ` “Appellate 
Side” applications and ‘all rules applicable 
thereto in the rules of the Original- and 
Appellate Side, . -respectively shall apply: 
-thereto mutatis mutandis.” 

i 15. According to Mr, Banerjee this 

„shows that writ appeals on the Appellate 
' Side and’ those on the Original Side. are 
being treated separately and in matters 
of limitation also if any special rule - has 
been framed on the Appellate Side that 
special rule would apply to writ appeals 
on the Appellate Side, . . 

16. We. do not agree with Mr. - 
Banerjee, Rule. 43 merely refers to the 
manner in which an appeal has to be pre- 


ferred. “Manner” means “the way in 
which a thing is done or happens”: Vide 
Concise Oxford Dictionary, 5th Edition, 


page 741, It has nothing to do with the 
period for limitation of appeals. 

17. We are therefore of opinion 
that the present appeal is barred by li- 
‘mitation in view of the provisions of 
Article 117. of the Limitation Act 1963. ` 

‘18. Our attention was drawn te 
two decisions, In Union of India v. Ram 
Kunwar, AIR 1962 SC.247.the Court was 
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considering Rule 4 of the Rules and Ọrders 
of the Punjab High Court. This Rule 
provided a limitation of thirty: days in 
respect of appeal under Clause 10 of the 
Letters Patent for the High ‘Court of 
Lahore, It was held: 

“Rule 4 ig made -by the High Court 
in exercise of legislative power conferred 
upon the said High Court under Clause 
27 of the Letters Patent.. As the said rule 
is a law made in respect-ef special cases 
covered by it, it would’certainly be a 
special law within the mieaning of Section > 
29 (2) of the Limitation Act.” T 
: 19. Clauses 10-and 27 of the Let- 
ters: Patent for- the’ High Court of Lahore 
are almost im pari materia with Clauses 
15 and 37 respectively of the Letters 
Patent for the High Court at Calcutta. 
Rule 2 ef the Chapter VIII of the Appel- 
late Side of-the Calcutta High Court like 
the aforesaid Rule 4 is thus a special law 


‘within the meaning of Section 29 (2) of 


the Limitation Act 1963, though it ap- 
plies, as we have seen, to second appeals. 

20. The next case cited is Bharat 
Barre] and Drum. Manufacturing Co, (P) 
Ltd. v.: Employees State Insurance Cor- 


- poration, AIR 1972 SC 1935 in which the 


Court was considering the provisions of 
Rule-17 of the Bombay Employees’ State 
Insurance: Rules, which provided twelve 
months’: limitation for applications to 
court in respect of claims under Section 
75 of the Act, The Court noticed that a 
law of limitation may involve substan- 
tive rights: when ‘it extinguishes them and 


H may be procedural when it camcerns 
with the remedies. It was further held 
that ` provisions affecting “substantive 


rights must be dealt with by legislature 
itself and is not to be inferred from the 
rule-making power conferred for regulat- 
ing the procedure unless that is specifi- 
cally provided for.” About the decision 


in Union of India v. Ram Kunwar, (AIR 


1962 SC 247) (supra) which was noticed 
along with other cases it was observed 
that “in that case no question was raised ` 
as to whether Rule 4 was dealing with a 
procedural matter. or dealt with a sub- 
stantive right.” It was further observed: 

“These cases are of little assistance 


and if at all they lay down the principle 


that interlocutory proceedings before the 
court do not deal with substantive right 
and are concerned with mere procedure 
and can be dealt’ with by rules made 


„under the power conferred on the High 


Court to regulate the procedure.” 


21. The Court took the view that 
“the safest course would be to examine 
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each ‘case. on. its own facts and. citcum- 
starices and determine, ;for instance, whe- 
ther. it. affects substantive right and .ex= 
tingtiishes them. or:‘whether merely con- 
` cerns as ‘a procedural ‘rule “only. dealing 
with remedies, ......... 3.” After .consi- 
dering in particular the statute and the 
relevant rule, the Court was of opinion 
that the impugned Rule 17. affected sub- 
stantive rights of'employees to receive 
benefits under the Act. This-power could 
not be deemed to have been parted with 
- by the Legislature except by ‘clear. and 
unambiguous terms. or -by ‘necessary 
amendment, The view taken by the High 
Court of. Bombay which struck down Rule 
17 providing a limitation of twelve months 


_ against the. provision of three years under ` 


Article 137-of the- Limitation’ Act -was af- 
firmed. 

— 22, Thé Supreme Court: in the 
later case did not consider if the Rule-4 
could be a special law within the mean- 
ing of Section 29 (2) of the Act as held 
by the ‘earlier ‘decision in Ram Kunwar’s 
~ case (AIR 1962 SC 247) which was an ap- 
peal (sic) under- Article 226’ and not ‘an 
interlocutory proceeding, In-view of the 


conscious declaration of:law in Ram Kun- - 
Rule 4.framed by the- 


war's case that. 
High Court is an exercise of its legisla- 
tive power under Cl, 27 of Letters: Patent 
of Lahore -High Court::(Clause 37 of our 
High Court) -and thus a special law within 
meaning of Section 29 (2). of the Limita- 
tion Act, 1963 it appears:that-the decision 
ig: biriding - op’ this Court ‘till the law - is 
declared ‘otherwise -by ‘the -Supreme 
Court. - We" may also mention. here ‘that 
even sccording to the: decision in Bharat 
Barrels case- (AİR 1972 SC 1935) the limi- 
tation against appeals from decisions made 
by the Single Judge -in- Original Civil Ju- 
risdiction is thirty days, ‘as provided a 
Article 117 of ‘the Limitation Act 1963... 


23. Mr. “Banerjee ‘has submitted. to 
us also that the delay in’ filing this ap- 
peal, should be condoned. “In paragraph 7 
of the petition _ under. Section 5. of the 
Limitation Act, the Teasons for the délay 
have been stated, Paragraph 7 of the said 
petition reads thus; 

. “That the petitioners “state, “that the 
petitioner No. 1 who is the senior mem- 
ber of the ‘petitioners’ family and who 
has been managing and/or Jooking after 
the properties: and. effects of fhe family 
inter alia the conduct of the above casé 
"C, R. 7893 (w). of 1969, after instructing 
for taking certified copy but before Te- 
ceipt of the said certified “copy of order 
_ fell seriously ill taid down with Hepati- 


o7, Lalit Mohun. v. Basudeb - 


` We therefore make -' 


oo A.LR. 

tis. and ‘prolonged fever which confined 
him to bed. under continued: treatment of 
Dr. B. N. Sen of Barnia Hospital from 
23-4-1973 to 8-6-1973. .and thus became 


incapable ‘either to icome “to: ‘Caleutta or `` 


to receive advice and/or give instruction 
to the lédrned Advocate of the petitioners 
for preferring the above appeal and that 
on ‘9-6-1973 on receipt of his medical check 
up.and advice the petitioner No, 1: al? 
though still lying in:.a very weak state 


. of. health could somehow come ‘down to 


Calcutta on 10-8-1973 sand receive advice 
and/or give instruction. to prefer the 
above appeal which was fled. mecordingly 
on .11-6-1973 as above. : 

A true ‘copy of the Medical Certif- 
cate issued by fhe attending physician as 
above has been annexed hereto and mark- 
ed with letter “A”. ’ 

24. . The above paragraph ae been 
affirmed as true to the anaes of the 
petitioner Nol. 3; 


25. ' On the ‘facts and’ in the cir- 
cumstances .of the: ‘instant case, we are 
inclined ‘to accept. ‘the: ‘explanation’ ‘given. 
‘ani order’ condoning 
the delay in. filing this appeal... But as:a 
condition precedent we. direct that -the 
petitioner shall pay to. the respondents’ 
advocate, Mr.’ Pradipta Roy, a sum of 
Rs, 170/- (Rupees one hundred’ seventy) 
being ‘the assessed: cost of this: applica- 
tion: The sum is to bd paid- within four 
weeks. «from daté: In: default; ‘the onder. 
of. condonation of delay shall stand vacat- 
ed. ‘The. Rule-is thus made absolute, ...- 

26- ` The learned’ advoéate for ‘the 
petitioners would takea. receipt from Mr. 
Roy’ and file the same in the. Department. 
= 27 -The’ appeal ' may ‘now a re- 
gistered, af otherwise in form, -": 

Ss. K. DATTA, i T agree “o > 
a P ‘Order aera, 


hy 
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: Lalit Mohun ‘Dutta, Petitioner ve 
Basudeb Dutta and another; ‘Respondents. | 
_ Civil Rule No. 3914 of 1974, D/- 4-6- 
1976. i 
a {A Contract Act: (1872), ‘section 25 
(1) — Agreements simpliciter are not re- 
quired to be registered — Agreement exe- 
cuted for natural law and affection be- 
tween the parties — Not registered _ = 
Agreement is enforceable in law. ~“ 


GTN tes 
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Where. am agreement exeeuted by the: 
sons. im favour’ of their father im- consi-: 
deration of the great regard they had for 
their father and‘ the agreement is. not re- 
gistered, the agreement is a. valid and en- 
forceable:. contract. ori (Para 10): 


(B) Presidency Small Cause Courts 
Act (1882), Section: 19! Clause (bj — Suit 
for specific performance of: contract — 
No difficulty in ascertaining actual amount 
that would be: payable fòr- non-perform- 
ance of contract — Suit ig maintainable 
in the Court of Smalt Causes, (Para 7) 


Puspamoy Das Gupta, for Petitioner; 
Mahindra Nath’ Ghosh and Manoranjan 
Das, for Respondents. 

ORDER:— This Rule was obtained 
against the judgment..and..order,of the 
Full Bench of the Court of Smalt Causes, 
Calcutta; dated June 12, 1974, By that 
order: the: defendants’ application : under 
Section 38 of the Presidency Small Cause 
Courts Act was allowed and the plaintiff's 
suit was dismissed in modification of the 
order passed by the trial Judge. There- 
levant facts are as follows:. 


The plaintiff instituted. a. suit ‘for re- 
covery of a sum. of Rs. 1,0007- stated to be 
the unpaid: consideration: for the sale of his 
business to the defendants. who .are . - his 
sons. The. plaintiff also included. i in, the 
suit a claim_of' a sum of Rs..2 450/- against 
the defendants, as the monthly payment 
of Rs.. 50/- due from March 14,. 1969 to 
March, 1972, for 24 months. ‘and 15. days 
on the. basis of the. two written agree- 
ments executed: by each of the defen- 
dants on, March 14, 1969. By these agree- 
ments. each of the, defendants agreed., to 
pay to their “father, the plaintiff, during 
his. lifetime. by way ‘of pocket expenses 
a sum of Rs,;. 50/- in: consideration of 
the great 
father. ‘They however’ failed to pay the 
amounts’ mentioned above arid the’ suit 
was instituted, on April 24, 1971, jm : the 
Smal! Causes: Court, -Calcutta,- ‘being Suit 
No. 1392: of- 1971, for the TEVET of me 
same, 


_ 28. . The "suit was. contested: by 
the defendants who. filed. a, joint written 
statement stating. that. the. sum: of, Rupeés 
1,000/- representing the unpaid ‘conside- 
ration was. not payable as; the plaintiff 
failed. fo. perform ‘his. obligations. under 
the, sale agreement...-In- regard. to: the 
clair: on ‘the. agreements it. was; said that. 
the Court, had no. jurisdiction. ‘to. try the 
suit and further the claim was untenable 
being based on a contract. which. was. not 
registered as required’ ‘in ‘law. i 50 


Lalit Mohun v. Basudeb (S. K. Datta J.)::. 


regard ‘they had for their 
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4, The learned trial Judge on. a 
trial. om . evidence held. against. the plain- 
tiff in so far as the claim for Rs.. 1,090/- 
was concerned. In:-regard - to, the other 
claim, {t:was. held „that the:.Court had 


jurisdiction to try the suit and.the plain- 


tiff was entitled to the amount. as claim- 


‘ed. . The suif was decreed in. part, for 


Rs. 2,450/- .on contest, with proportionate 
care 

7 ' The defendants filed an appie 
k T der Section. 38 of the Act. cbal- 
lenging the above decision. and .the Full 
Bench of the Court. of Small Causes, Cal- 
cutta was of opinion that the agreements 
were. not registered as required in. law 
and accordingly the agreements were 
void. In that view of the matter, the 
judgment of the learned trial Judge was 
set aside in respect of the claim and the 
plaintiffs suit was dismissed.. The - pre- 
sent Rule was obtained. by the plaintiff 
against this decision: and is confined to the 
claim ‘under the agreements. 


6. Mr.  Puspamoy Das Gare 
ledrned Advocate appearing for the peti- 
tioner, submitted that the Full Bench 
was in error in ‘dismissing the plaintiff's f 
suit as -thé agreements: ‘were ‘not requir- 
ed-in law: to be registered under the Re- 
gistration Act and ag such the provisions 
of. Section, 25. of the Contract Act in 
regard to registration. had no application. 
The plaintiff was accordingly. entitled. to 
a decree on: these agreements, 


it Mr. :Manindra. Nath Ghose: 
learned Advocate for the Opposite Par- 
fies, in effect comceded that the suit was 
maintainable. in-the’ Court: of the Small 
Causes, The Court of Small Causes, Cal- 


cutta under Section 1% Clause (h) of the 


Presidency Small Cause Courts Act, 1882 
has no jurisdiction ` in suits for specific 
performance: or :. rescission'' of contracts. 
Under’ Séction 10:.of the Specific. -Relief 
Act, £963; specific’ performance. of a con- 
tract can only be enforceable when there 
éxists~no" standard for ascertaining the 
actual damage for non-performance of the 
att agreed to be done. In the case before 
us there is no difficulty in ascertaining the 
actual. amount. that would be payable for 


; non-performance of the ‘contract. Accor~ 


dingly' I- do not think-.that there is any 
substance ‘inthis: point which at ‘ome time 
was ‘taken by-Mr.:Dag learned:.Advocate 
for the opposite - Tarnen, at: an. earlier 
hearing. - í orgies © x 

R “The next’ “point kanne consi- 


deration, is” whether ‘this, agreement is `a: 
valid, and, enforceable” contract under’ the 
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Indian Contract Act 1872. To the gene- 
ral rule that agreement without conside- 
ration is void, there are some exceptions 
as provided in Section 25 of the said Act. 
The relevant provisions we are concerned 
with are:— 
_ + “Section 25. An agreement 
without consideration is void unless — 

(1) It is expressed in writing and 
registered under the law for the time 
being in force for the registration of 
documents’ and is made on account -of 
natural love and affection between parties 
„standing in a near. relation to each other, 
or unless ` 

(2) * ` * * * 

Qe * ‘ n 


9. Under the Indian Reaton 
Act, 1908 there is no provision for regis- 
tration of an agreement simpliciter though 
there-are various provisions for registra- 


tion of other documents. Mr. Ghose con-. 


tended that if it was intended that the 
“documents” in sub-section (1) of Section 
25 of the Contract Act would include only 
agreement then the ‘provision would be 
redundant, for if the agreements were to 
be registered under the Indian Registra- 
tion Act this BEQVESAOY would t be a super- 
fluity. . 
10. . ‘It, however, Apei to me 
that Indian Contract Act is a special en- 
actment providing specifically for con- 
tracts and matters incidental thereto, In 


Section 10 of the said Act it is provided, 


that all agreements would be contracts'if 
they are made by free consent of parties 
‘competent to contract and made for law- 
ful. consideration and with .a lawful ob- 
ject and are not expressly declared .to ‘be 
void. To this, there is a further provi- 
sion which is to the following effect 
“Nothing herein contained shall affect any 
law in force in India and not hereby ex- 
pressly repealed by which any contract is 
required to be made in writing or in the 
presence of witnesses or any law relating 
to the registration of documents’, The 
word ‘documents’ obviously includes and 
is confined to agreements -and any spe- 
cial provision in respect thereto by any 
other Act has been specifically presery- 
ed. In the same sense it has been used in 
Section 25, so‘that, if under any law such 
_a’documents is required to be registered 


' its provision would not be affected by. 


anything contained in Section 25. in this 


-. jview of the matter, the agreements sim-. 


pliciter in my. opinion, are not required 
[to be ‘jregistéred under the law for 
time being in force’ for registration of 


State v. Kohinoor Tea Co, 


sede 


Therefore, the only pre-requisite 


the . ———— 
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such agreements but even sọ such docu- 
ments are enforceable in law. The plain- 
tiff accordingly is entitled to a decree on 
the basis of these agreements, the execu- 
tion or validity of which otherwise has 
not been disputed before this Court. 

11, The Rule accordingly succeeds 
and is made absolute. The impugned 
order is set aside.and the plaintiff's suit 
is decreed for Rs, 1,225/- against each of 
the. defendants in all for Rs. 2,450/- with 
proportionate costs, 

12. There will be no order as to 
costs. - ; 
f Application dai 
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State of: West Bengal,- Appellant v. 
The Kohinoor Tea.Co. Ltd: and others, 
Respondents, 7 ` 


A. F; O. O, No. 512 of 1974, D/- 2-6- _ 
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(A) W. B. Estates. Acquisition Act, 
1953 (1 of 1954), Section 6 (3) Proviso — 


- Power to revise earlier order made under. 


Section 6 (3) — Requirements of Proviso 
— Adjudication ig quasi-judicial — Right 
of lessee to be heard — Compliance re- 
quired with principles of natural. justice 
— Revision application considered by Ad- 
visory Committee administratively set up. ` 
by State Governmént — Hearing given by 
Committee but not by State Government 
— Revision rejected “without disclosing 
recommendations of Committee to peti- 
tioner — Order is illegal ag it fails to 
comply ` with Proviso and principles of 
natural justice. (Constitution of India, 
Article 226 — Natural justice). 


The Proviso :to Section 6 (3) in. em- 
powering the State Government to revise 
an earlier order made by it under: Sec- 
tion 6 (3) in a fit case enjoins that fitness 
or otherwise should be adjudged on ful-. 
filment of two conditions, namely, {1) re- 
view of all the circumstances of a case 
and (ii) hearing the intermediary or the 
lessee. This. provision provides for a vide 
power of the nature of review not on any | 
limited: grounds like error or omission 


` in the adjudication but on making out a. 


fit case for review. Even subsequent 
events and developments. may be taken 
into consideration in deciding the fitness 
or -otherwise of the case’ for revision. 
to the 
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suffer from any vice or that it was justi- 
fied in the light of the reports of the Col- 
lector, the comments of the State Govern- 
ment and other material placed before 
the Central Government.” 


In that view, the learned Judge al- 
lowed the Writ Petition, quashed the im- 
pugned order of the State Government, 
dated August 3, 1974, and remanded the 
matter to the Central Government with a 
direction that the Central Government 
should decide the matter afresh in the 
light of his judgment after giving an op- 
portunity to M/s. Ashwin & Co. and to 
such other person or persons as the Cen- 
tral Government may consider necessary 
of making a representation. 


18. It is against the said judgment 
that M/s. Eklera China Clay Works through 
its partner Krishnalal Ishwarlal Patel 
and three out of the four legal representa- 
tives of Ishwarlal Jesinghbhai Patel filed 
Letters Patent Appeal No. 49 of 1975. 
The fourth legal representative, Krishna- 
lal Ishwarlal Patel, was impleaded as res- 
pondent No. 4. M/s. Ashwin and Co., the 
State of Gujarat, and the Union of India 
were impleaded as respondents 1 to 3 
respectively. M/s, Ashwin and Co. also, 
feeling aggrieved by the judgment to the 
extent it was against 
Patent Appeal No. 55 of 1975, as a cross- 
appeal, impleading the State of Gujarat, 
the Union of India, M/s. Eklera China 
Clay Works and the four legal representa- 
tives of the deceased Ishwarlal Jesingh- 
bhai Patel, as respondents 1 to 7, respec- 
tively. 


19. We shall first deal with the 
contentions urged by the learned counsel 
for the appellant in L. P. A. No. 49 of 
1975. He contended firstly that the prin- 
ciple of abatement of proceedings on the 
death of a party does not apply to appli- 
cations for mining lease or revision appli- 
cations under the Mines and Minerals 
(Regulation and Development) Act, 1957, 
and the Mineral Concession Rules, 1949 
and 1960. The argument was that the 
said Act and the Rules are a complete 
code in themselves and do not contain 
any provision regarding the substitution 
of a legal representative on the death of 
an applicant for a mining lease or a re- 
vision petitioner, and that the provisions 
in Order 22 of the Code of Civil Proce- 
dure are not applicable. 

20. It is true that the Act and the 
Rules are a complete Code in themselves 
as observed by the Supreme Court in 
State of Assam v. Om Prakash Mohta, 
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(1973) 3 SCR 169, 174 = (AIR 1973 5C 
678 at p. 681). It is also true that the 
provisions in the Mineral Concession 
Rules, 1949, and the Act of 1957, are silent 
as to what happens on the death of an 
applicant for a mining lease or a party 
to a revision petition, Even in the Mine- 
ral Concession Rules, 1960, the only pro- 
vision made is that contained in Rule 13. 
The said Rule, prior to its amendment on 
February 2, 1971, provided merely that 
on the death of an application for the 
grant of a prospecting licence before the 
order granting him a prospecting licence 
is passed, his application for the grant. 
of a prospecting licence shall be deemed 
to have been rejected and the fee paid 
by him shall be refunded to his legal 
representative, and that in the case of an 
applicant in respect of whom an order 
granting prospecting licence is passed but 
who dies before the deed referred to in 
Rule 15 (1) is executed, the order shall 
be deemed to have been revoked on the 
occurrence of the death and the fee paid 
shall be refunded to the legal representa- 
tive of the deceased. 

By the aforesaid amendment, a 
change was made and it was provided 
that where an applicant for a prospecting 
licence died before the order granting the 
licence, the application for the grant of a 
licence shall be deemed to have been made 
by his legal representative, The amended 
rule no doubt introduced an element of 
substitution and conferred a right on the 
legal representative to continue the pro- 
ceedings as if he had been the original 
applicant. But it has to be noted that the 
aforesaid rule deals with an application 
for the grant of a prospecting licence and 
not with an application for the grant of a 
mining lease. No such provision has been 
made as regards an applicant for a min- 
ing lease or a revision petitioner.: 

21. The question, therefore, is 
whether the principle of abatement ap- 
plies to the case of an applicant for a 
mining lease or a revision petitioner. The 
said principle of abatement is that a 

í proceeding by or against a person would 
abate unless the right to sue or the la- 
bility to be sued survives to or against. 
his: legal representative, and where the 
right or liability is personal to the de- 
ceased person, it does not survive to or 
against his legal representative. It is a 
general principle recognised in jurispru- 
dence and has been incorporated in Order 
22 of the Code of Civil Procedure, - How- 
ever, the provisions in Order 22 are ap- 
plicable only to suits or appeals within 
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the meaning of the Code of Civil Proce- 
dure and, as such, are not applicable to 
proceedings under the Mines and Mine- 
Tals (Regulation and Development) Act, 
1957, and the Mineral Concession Rules 
which form a self-contained Code. But, 
the principle underlying the provisions 
in Order 22 of the Code of Civil Proce- 
dure, being a general principle, has, in 
our opinion, to be held to be applicable 
.|to proceedings under the Mines and 
Minerals (Regulation and Development) 
Act, 1957, and the Mineral Concession 
Rules in the absence of any provision of 
law to the contrary. The broad proposi- 
tion suggested by the learned counsel 


that the principle does not apply at all, - 


cannot be accepted. 


22. In this connection, the learned 
Counsel] referred to some decisions re- 
garding the applicability of the provisions 
in Order 22 of the Code of Civil Proce-' 
dure to revisions, In Babulal v. Mannilal, 
AIR 1953 Raj 169 (FB), it was held that 
Order 22 of the Code of Civil Procedure 
applies to the case of suits and by virtue 
of Rule 11, also to the cases of appeals, 
that it does not govern the cases of revi- 
sion applications, and that Section 141 of 
the Code of Civil Procedure also does not 
make the provisions of Order 22 applic- 
able to the cases of revisions as it applies 
_ only to the cases of proceedings of origi- 
nal nature. The decisions in Jowala 
Singh v. Malkan, AIR 1958 Punj 171; 
Ram Saran Dass Tara Chand v. Ram 
Richhpal L. Mannu Lal, AIR 1963 Punj 
206; and Union of India v, Ganga Datta, 
AIR 1971 Delhi 65, are also to the same 
effect. On the other hand, the learned 
counsel for M/s, Ashwin and Co., refer- 
ted to the decision in Shankar Ramchan-. 
dra v. Krishnaji Dattatraya, ATR-1970 SC 
1, wherein the Supreme Court observed 
as follows:— 

“The right of appeal is: one of enter- 
ing a superior Court and invoking its aid 
and interposition to redress the error of 
the court below. .Two things which are 
required to constitute appellate jurisdic- 


tion are the existence of the relationship ` 


of superior and inferior Court and the 
power on the part of the former to re- 
view decisions of the latter. When the 
aid of the High Court is invoked on the 
revisional side it is done because it ig su- 
perior Court and it can interfere for the 
purpose of rectifying the error of the 
Court below. Section 115 of the Code of 
Civil Procedure circumscribes the limits 
of that jurisdiction, but the jurisdiction 
which is being exercised is a part of tha 
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general appellate jurisdiction of the High 
Court as a superior Court. It is only one 
of the modes of exercising power confer- 
ted by the statute basically and funda- 
mentally it is the appellate jurisdiction of 
the High Court which ig being invoked 


` and exercised in wider, and larger sense.” 


The. above observations were made 
by the Supreme Court in dealing with the 
question whether a person whose revision 
against an order was‘dismissed by the 
High Court could thereafter challenge the 
order again under Article 226 of the Con- 
stitution, The learned counsel for M/s. 
Ashwin and Co. sought to argue that re- 
visional jurisdiction is virtually the ap- 
pellate jurisdiction of the High Court, 
and that Order 22 of the Code of Civil 
Procedure which hag been held to apply 
to appeals would also be applicable to 
revisions, and the decisions cited by the 
learned counsel for the legal representa- 
tives cannot be regarded as good law. We 
consider that it isnot necessary to go 
into this question in the present case, as 
all the above decisions deal with revi- 
siong under the Code of Civil Procedure, 
while we are concerned in the present 
case with a revision before the Central 
Government under the Mines and Mine- 
Act 
and the Mineral Concession Rules, and 
the aforesaid decisions cannot be of any 
assistance in the present case, ` 

23. The second contention of the 
learned counsel for the appellants in 
Letters Patent Appeal No, 49 of 1975 was 
that even if the principle of abatement 
was applicable, there was no abatement 
on the death of Ishwarlal Jesinghbhai 
Patel on the facts of the present case, 
The argument was that on the filing of 
the revision application on June 18, 1968, 
in the proper form by Ishwarlal Jesingh- 
bhai Patel, the Central Government sent 
notices to all the concerned parties for 
comments, and all the comments had 
been received by the Central Government 


- in 1968, that the receipt of the comments 


of all the concerned parties ameunted to 
the conclusion of the hearing of the re- 
vision by the Central Government, that 
Ishwarla] Jesinghbhai Patel died on 
January 28, 1972, ie., after the said con- 
clusion of the hearing, and that on the 
analogy of the provision in Order 22, 
Rule 6 of the Code of Civil Procedure, it 
should be held that there was no abate- 
ment.since the death of Ishwarlal Jesingh- 
bhai Patel was after the conclusion of 
the hearing and before the erder was 
passed in the revision. 
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It is true that Order 22, Rule 6 pro- 
vides that there shall be no abatement 
by the death of either party between the 
conclusien of the hearing’ and the pro- 
nouncing of the judgment, But, as al- 
ready pointed eut by us, the provisions 
‘in the Code of Civil Procedure do not, as 
such, apply to the proceedings under the 
Mines and Minerals (Regulation and 
Development) Act, 1957, and the Mineral 
Concession Rules. Even the principle 
underlying the aforesaid provision’ cannot 
be invoked by the learned counsel inas- 
much as there is no provision for “hear- 
ing” in the aforesaid Act of 1957 or the 
Mineral Concession Rules ag in the Code 
of Civil Procedure. No procedure for the 
disposal of-the revisions preferred to the 
Central Government has been provided in 
the 1949 Rules or in the Act of 1957, In 
the 196@ Rules, such a procedure has 
been prescribed in Rules 54 and 55. Ac- 
cording to that procedure, on the receipt 
of the application for revision, the Cen- 
tral Gevernment is to send copies of ‘the 
applicatien te the State Government and 
to all the impleaded parties for their 
comments, and on receipt of the said 
comments it is to send the comments to 
the other parties calling upon them to 
make such further comments as they may 
like to make. Rule 55 (3) provides that 
the revision application and the com- 
munications containing the comments and 
counter cemments shall constitute the 
“records” of the case. Rule 55 (4) provi- 
des that after considering the said re- 
cords, the Central Government may pass 
such order as it may deem just and pro- 
per, 


It has to be noted that no such thing 
as “hearing” has been provided for even 
in the 1960 Rules unlike the procedure in 
the Code ef Civil Procedure, Therefore, 
the “hearing” of the revision cannot be 
said to be concluded on the receipt of 
the comments and counter comments, and 
it can be said to continue upto the 
moment when the Central Government 
decides to pass the order, because till that 
moment it is open to the Government to 
call for further comments or: give perso- 
nal hearing, The procedure prescribed 
in Rules does not contemplate any partl- 
cular stage or point of time when the 
Central Government concludes the hear- 
ing and reserves the pronouncement of, 
its order as under the Code of Civil Pro- 
cedure, We are, therefore, of the opinion 
that the principle underlying the provi- 
sion in Order 22, Rule 6 of the Code of 
Civil Procedure is inapplicable to the re- 
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vision proceedings under the Act of 1957 
and the Mineral Concession Rules, and 
that the contention of the learned coun- 
sel cannot be accepted, 


24, The third contention of the 
learned counsel was that even if the 
principle of abatement was applicable, 
the learned single Judge was not right in 
holding that there was abatement in the 
present case on the death of Ishwarlal 
Jesinghbhai Patel so far as his claim in 
the revision for a mining lease in his 
favour ig concerned. This contention 
also is not tenable, It has been decided 
by the Supreme Court in C. Buchiven- 
kata Rao v. Union of India, AIR 1972 SC 
1324, 1328, that the provisions in the 
Mineral Concession Rules 1949, show that 
the rights which an applicant may have 
for the grant of a mining lease, on the 


strength of an alleged superior claim can- 


not be separated from his personal qua- 
lifications, In other words, the claim or 
right of an applicant for the grant of a 
mining lease under the aforesaid provi- 
sions is personal to him and cannot sur- 
vive his death. ` 


It, therefore, lowa that, as held by 
the learned Single Judge, the claim of 
Ishwarlal Jesinghbhai Patel for the grant 
on his death, 
and his prayer in the revision before the 
Central Government for the grant of. a 
lease in his favour did not survive. Con- 
sequently, the revision filed by him 
against the orders of the Government of 
Bembay, dated March 16, 1960, and April 
18, 1960, questioning the said orders 
whereby the State Government had dis- 
missed his application for a- mining lease, 
dated January 15, 1960, as being prema- 
ture and rejected his application for a 
mining lease, dated February 22, 1960, 
respectively, has to be held to have abat- 
ed on the death of Ishwarlal Jesinghbhai 
Patel, 


25. However, there is one other 
aspect to be considered as regards the re- 
vision filed by Ishwarlal Jesinghbhai Patel 
before the Central Government. Rule 57 
of the Mineral Concession Rules, 1949, 
provided that any person aggrieved by an 
order of a State Government refusing to 
grant a mining lease may, within two 
months of the date of the receipt of that 
order, apply to the Central Government 
for reviewing the same, Section 30 of 


_the Mines and Minerals (Regulation and 


Development) Act, 1957, provides that: 


. “The Central Government may, of 
its own motion or on an application made 
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within the prescribed time by an ag- 
grieved party, revise any order made by 
a State Government or other authority in 
. exercise of the powers conferred on it by 
or under this Act.” 

Rule 54 (1) of the Mineral 
Rules, 1960, provides that— 


“any person aggrieved by any order 
made by the State Government or other 
authority in exercise of the powers con- 
ferred on it by the Act or these rules 
may, within two months of the date of 
the communication of the order to him, 
apply to the Central Government in trip- 
licate in Form N for revision of the order. 


” 


It has to be noted that while Rule 57 
of the 1949 Rules and Rule 54 (1) of the 
1960 Rules provide for an applicdtion by 
an aggrieved party, Section 30 of the 
Mines and Minerals (Regulation and 
Development) Act, 1957, empowers the 
Central Government to revise an order 
made by a State Government, either on 
its own motion or on an application by 
- an aggrieved party. Ishwarlal Jesingh- 
bhai Patel filed the revision before the 
Central Government on May 30, 1968, in 
the first instance, and then again on June 
18, 1968, in a proper form. The latter 
revision may be taken as the effective one 
for deciding the present case, By that 
revision, Ishwarlal Jesinghbhai Pate] ob- 
viously invoked the revisional power of 
the Central Government, The statutory 
provision for that power of revision is 
Section 30 of the Act of 1957. Ishwarlal 
Jesinghbhai Patel questioned in the revi- 
sion only the two orders of the State Gov- 
ernment relating to his claim for a min- 
ing lease, and not the order of the State 
Government, dated April 8, 1960, where- 
by a mining lease was granted to M/s. 
Ashwin and Co. We have held above 
that the revision application had abated 
in so far as Ishwarlal -Jesinghbhai Patel’s 
claim for a mining lease in his favour was 
concerned. The Central Government, 
however, passed the impugned order, 
cated August 3, 1974, setting aside not 
enly the order of the State Government 
dated April 18, 1960, rejecting the appli- 
cation of Ishwarlal Jesinghbhai Patel but 
also the order of the State Government, 
dated April 8, 1960, granting a mining 
lease to M/s, Ashwin & Co. in view of 
three infirmities found by it in the pro- 
ceedings of the State Government. 

26: As stated earlier, the learned 


single Judge held that the Central Gov- 
ernment was competent to deal with the 


Concession 


AIR- 


order of the State Government granting 
lease to M/s. Ashwin and Co., set it aside 


.and remand the proceedings, for the re- 


asons that Section 30 of the Act of 1957 
does not confer any right to a party ag- 
grieved, but merely confers on the Cen- 
tral Government a power to revise any 
order made by the State Government 
either on the motion of any aggrieved 
party or on its own motion, that once 
Ishwarlal Jesinghbai Patel set in mo- 
tion the revisional jurisdiction of the 
Central Government, the latter became 
properly seized of the entire matter with 
regard to the grant of a licence to one and 
the rejection of the applications of all the 
others and was competent to decide the 
entire matter, that by filing the revision 
petition, the deceased had set the machi- 
nery in motion and his death did not 
divest the Central Government of its re- 
visional power, that the effect of the 
death of the aggrieved party was confin- 
ed to the extent the aggrieved party 
sought a direction in its own.favour and 
to that extent the revision may be said 
to have become infructuous because the 
right to lease or a licence was based on 
personal qualifications, but the same was 
not true of the other part of the matter 
before the Central Government, namely, 
the legality or the propriety of the order. 
of the State Government in so far as it 
sanctioned the grant of a lease in favour 
of another person, that, to that extent, 
the, Central Government was entitled to 
take the proceedings to their logical con- . 
clusion with a view to set aside an im- 
proper or illegal order either because of 
non-compliance with the provisions of 
law or otherwise or because there were 
other contestants apart from the success- 
ful party and the party who may have 
died and that there was, therefore, no 
abatement of the revision petition in so 
far as it sought the setting aside of the 
order of the State Government granting 
lease in favour of M/s. Ashwin and Co. 
This view of the learned single Judge was. 
in favour of the appellants in L. P. A. 
No. 49 of 1975, and, therefore, the learn- 
ed counsel for the said appellants did not 
question the same before us: It was, 
however, questioned by the learned coun- 
se] for M/s, Ashwin and Co. in his cross- 
appeal, L. P, A. 55 of 1975, and we shall- 
consider the same in dealing with that 
appeal, 


27. The fourth contention of the 
Jearned counsel for the appellants in 
Letters Patent Appeal No. 49 of 1975 was 
that the learned single Judge erred in 
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holding that the requirement of Rule 67 
of the Mineral Concession Rules, 1949, had 
been ‘fully satisfied, and that the order of 
the State Government granting mining 
lease in favour of M/s. Ashwin and Co. 
was not vitiated on that ground, As stat- 
ed earlier, the Central Government took 
the view that Rule 67 of the Mineral 
Concession Rules, 1949, had not been pro- 
perly followed by the State Government 
as the notification regarding the area be- 
ing available for re-grant was not made 
thirty days in advance. The learned 
single Judge, however, took the contrary 
view, / 

28. For a proper appreciation of 
this point, it is necessary to set out Rules 
67 and 68 of the Mineral Concession 
Rules, 1949. They read as under:— 

“67. Availability of areas for re- 
grant to be signified by Entry in Standard 
Register, — No area which was previously 
held under a prospecting licence or a 
mining lease shall be treated as available 
for re-grant unless an entry to that effect 
has been made in Standard Register. 
The date from. which the area shal] be 
treated as available for re-grant shall be 
notified in the official Gazette of the State 
at least 30 days in advance. 

Explanation:— For the purpose of 
this rule, the Registers required to be 
maintained under Rules 20 and 33 shall 
be deemed to be Standard Registers. 


68. Premature applications. — Ap- 
plications for grant of a prospect- 
ing licence or a mining lease in respect 
of areas which have been previously held 
under. a prospecting licence or a mining 
lease but in respect of which there is no 
entry in the Standard Register as provid- 
ed in Rule 67 shall be deemed to be pre- 
mature'and shall be disposed of by the 
State Government accordingly. The fee 
paid shall be refunded. ” 


29. Rule 67 consists of two parts. 
The first part provides that no area which 
was previously held under a prospecting 
‘licence or a mining lease shall be treated 
as available for re-grant, unless an entry 
to that effect has been made in the stan- 
dard register. Rule 33 of the Rules of 
1949 provides that a register of mining 
leases shall be maintained by the State 
Government specifying, as far as may be, 
the particulars specified in Rule 20. One 
of the particulars specified in R. 20 is that 
in R. 20 (18), viz, “the date from which 
the area is available for re-grant.’ Thus, 
unless an entry is made in the standard 
register to the effect that the area in 
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question is available for re-grant, the 
area cannot be treated ag being so avail- 
able, 


Although the first part of Rule 67| 
does not make a reference to the date 
from which the area is available, it has 
to be read with ‘Rule 33 and Rule 20 
(18), and when so read it is clear that it 
is not enough to state in the standard re- 
gister that the area is available for re- 
grant, but the date from which the area 
is available for re-grant should also be 
stated in the entry in the register, The 
second part of Rule 67 provides that the 
date from which the area shall be treated 
as available for re-grant, shall be noti- 
fied in the official Gazette of the State at 
least thirty days in advance, The words 
“thirty days in advance” obviously mean 
thirty days in advance of the date from 
which the area shall be treated as avail-|: 
able for re-grant. 


30. In the present case, the. State 
of Bombay, issued a notification on Janu- 
ary 11, 1960, under Rule 67, declaring 
that the area in question had become 
available with effect from February 18, 
1960. It was published in the Gazette on 
January 21, 1960. An entry to that effect 
was made in the standard register on 
February 1, 1960. Then, a notification - 
was issued on February 15, 1960, under. 
Rule 62-A of the Mineral Concession 
Rules, 1949, changing the date February 
18, 1960, to February 22, 1960, and the 
same was published in Gazette Extraor- 
dinary on February 17, 1960. It was 
common ground before us that an entry 
to that effect was made in the standard 
register between February 18, 1960, and 
February 20, 1960, The argument of the 
learned counsel was that the language of 
Rule 67 shows that the entry in the stan- 
dard register mentioned in the first part 
of Rule 67 should be made before the no- 
tification is published in the Official Ga- 
zette under the second part of Rule 67, 
and that since in the present case, the 
publication in the Gazette was on Janu- 
ary 21, 1960, before the entry was made 
in the standard register on February 1, 
1960, the requirement of Rule 67 should 
be held to have not been complied with 
as opined by the Central Government. 


The learned counsel pointed out that 
even if the notification published in the 
Gazette on February 17, 1960, by way of 
rectification of the date is to be taken into 
consideration, it was also prior to the 
making of the entry regarding the new 
date, February 22, 1960. Thus, accord- 


-jand R. 68 would be otiose. 
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ing to the learned counsel, the making of 
the entry in the standard register had not 
preceded the publication in the Gazette on 


both the occasions, and hence there was . 


non-compliance with the requirement. in 
Rule 67. f 


31. The question, therefore, js 
whether the entry in the standard regis- 
ter mentioned in the first part of Rule 67 
should necessarily be made before the 
publication in the Gazette under the se- 
cond part of Rule 67. In our opinion, 
the question has to be answered in the 
negative for two reasons, The first re- 
ason is that a plain reading of Rule 67 
` |shows that’ the two parts of the Rule are 
distinct and there is nothing expressly 
stated in it to show either any depen- 
cence of one part on the other or a limi- 
tation such as is suggested by the coun- 
sel, To read such dependence or limita- 
tion into the Rule would amount to a 
re-writing ef the Rule which is not per- 
missible. The second reason is that Rule 
67 cannot be read in isolation, and has to 
be read along with Rule 68 which deals 
with premature applications. The latter 
Rule states that an application for a pros- 
pecting licence or a mining lease shall be 
deemed te be premature if no entry in the 
standard register had been made by the 
date of the application. It thus contem- 
plates the possibility of the filing of ap- 
plications prematurely, and made a pro- 
vision regarding the same. l 

Normally, members of the public 
who are desirous of obtaining a prospect- 


ing licence or a mining lease would know . 


about the availability of the area with 
effect from a particular date only when 
‘the same has been published in the 
Gazette. If, as contended by the learned 
counsel, the publication in the Gazette 
should always be made after the entry 
has been made in the standard register, 
there weuld never be a premature appli- 
cation such as is contemplated by: R. 68, 
An interpre- 
tation which renders a provision made by 
the legislature (otiose) should be avoid- 
ed and an interpretation which gives ef- 
fect to all the provisions enacted by the 


legislature should be adopted. Therefore, - 


we consider that, on a reading of the 
provisions in Rules 67 and 68, it has to 


be held that it is immaterial whether the ` 


entry is made in the standard register 
under Rule 67 before or after the publi- 
cation in the Gazette, and in both the 
cases the provisions in Rule 67 have to 
be. held to have been’ complied with, In 


ws 


that view, the argument of the learned 
counsel cannot be accepted, 

. 82 The question then arises as to 
what would be the earliest date for filing 
applications for a prospecting licence or 
for a mining lease. The answer is that 
it is the date mentioned in the Gazette 
Notification as the date with effect from 


which the area would be available for. 


re-grant, This is because an application 
can be made only after the area is avail- 
able for re-grant, This is implicit in 
the very requirement that the area is to 
be signified as being available for re- 
grant, We may take a hypothetical case 
by way of illustration. Suppose - the 
Gazette Notification ig made on the Ist 
day of March in an year, The date from 
which the area would be available for re~ 
grant has.to be not less than thirty days 
thereafter. Let us, therefore, assume 
that the date is stated in the notification 
as the 2nd day of April in tbat- year. 
Since the entry in the standard register 


- has also to mention the date from which 


the area would be available for re-grant, 
the entry has to be made sometime before 
the said date of availability. Let us as- 
sume that the entry is made on 20th of 
March in that year, 

With reference to the above hypothe- 
tical dates, we may consider what the 
earliest date would be for filing an appli- 


cation, There is no question’ of filing 


the application before 1st March, as a 
member of the public would come to know 
about the availability only after the pub- 
lication in the Gazette, and even if any 


application is filed prior to lst March, it. 


would be rejected by the State Govern- 
ment as premature since the entry in the 


standard register had not been made by 


that date. For the same reason, there is 
no question of filing the application prior 
to 20th March, There is again no ques- 


tion of filing an application prior-to 2nd. 


April, as it would be an application even 
before the area was available for re- 
grant, and even if filed, it would for that 


reason be rejected by the State Govern= 


ment as being premature. 


It thus follows that the earliest date 
for filing the application would be 2nd 


April If more than one application is. 
filed-on that date, the State Government 


would determine the priority according 
to the provisions in the Act and the 
Rules in that behalf. On the other hand, 
supposing that the entry in the standard 
register is- made prior to the Notification 
in the Gazette, say on February 25, in 


that year, the Netification in the Gazetta 
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is made on ist- March, and the date of 
availability of the area for re-grant is 
mentioned in the entry in the standard 
. register and-in the Gazette Notification 
as 2nd April, even then the position would 
be the same, namely, an application filed 
prior to 2nd April, would be premature 
inasmuch as the area had not become 
| available for re-grant, and the earliest 
date for filing an application would “be 
2nd April, 


33. In its order, dated August 3, 
1974, the Central Government held that 
there were defects which vitiated the 
procedure by which the State Govern- 
ment had notified the area in question, 
and in pointing out the first defect, ob- 
served that the corrigendum, ie., the 
Notification published in Gazette Extra- 
ordinary on February 17, 1960, did not 
cure the infirmity inherent in the origi- 
nal notification published on January 21, 
1960, “inasmuch as the date from which 
the area shall be treated a9 available for 
_ re-grant could not be earlier than March 

1, 1960, ie. a clear 30 days after the date 
when the notification appears, and that too 
after the entry in - the Register was 

made.” In saying that the date from which 
' the area shall be treated as available for 
re-grant could not be earlier than March 
1, 1960, the Central Government was ob- 
viously under the impression that. the 
“30 days in advance” mentioned in Rule 
67 are to be calculated from the date of 
the entry in the standard register, and 
in that view calculated the 30 days from 
February 1, 1960, the date on which the 
entry wag first made in the standard re-‘ 
gister, It was clearly a misconceptien of 
the provision in Rule 67 ag pointed out 
by the learned single Judge, The words 
"30 days in advance” occur in the second 
part of Rule 67 which refers to the noti- 
fication in the official] Gazette and not to 
the entry in the standard register, It is 


quite plain that it is the notification in - 
the Gazette that is to be 30 days in ad-. 


vance of the date from which the area is 
available for re-grant, and not the entry 
in the standard register. The learned 
single Judge rightly held that the re- 
quirements of Rule 67 were fully satisfied 
and the contrary view of the Central 
Government was erroneous. 


34, The fifth contention of the 
learned counsel for the appellants in 
L. P, A. No, 49 of 1975 was that the twe 
orders, dated April 8, 1960, and April 18, 
1960, passed by the State Government 
granting a mining lease to M/s. Ashwin 
and Co, by the former and refusing to 


(Tatachari C. J.) [Prs. 32-34] Delhi 295 


grant the same to Ishwarlal Jesinghbhai 
Patel by the latter, were not speaking 
orders in that they did not give any re- 
ason for either of the orders,'that the 
Central Government was, therefore, jus- 
tified in treating the same as an infirmity 
and setting aside the said orders, and 
that the learned single Judge ought to 
have upheld the’ said view of the Central 
Government and affirmed the orders of 
the Central Government instead of re- 
manding the case again to the Central 
Government. As stated earlier, the State 
Government, by its order, dated April 
8, 1960, merely purported to sanction the 
grant of a mining lease to M/s, Ashwin 
and Co., and by its order, dated April 18, 
1960, merely purported to inform Ish- 
warlal Jesinghbhai Patel that after care- 
ful consideration of all relevant points 
the Government had sanctioned the areas 
in favour of another applicant,. and that 


the application of Ishwarlal Jesinghbhai - 


Patel was, therefore, rejected, 


The argument of the learned counsel 
was that under Section 10 (3) ef the Act 
of 1957, on. the receipt of an application 
for a mining lease, the State Government 
has to grant or refuse to grant the lease 
“having regard to the provisiens of the 
Act and the Rules made thereunder’”,. that 
Section 11 (2) of the said Act provides 
that where two or more persons have ap- 
plied for a mining lease in respect of the 
same land the applicant whose applica- 
tion was received earlier shal] have a 
preferential right for the grant of the 
lease over an applicant whose application 
was received, later, that the proviso to 
Section 11 (2) provides that where any 
such applications are received on the 
same day, the State Government may 
grant the mining lease to such one of the 
applicants as it may deem fit after taking 


`- into consideration the matters specified in 
‘Section 11 (3), namely,— 


(a) any special knowledge of, or ex- 
perience in, prospecting operations -or 


‘mining operations, as the case may be, 


Possessed by the applicant; 


(b) the financial resources of the ap- 
plicant; 


(c) the nature and quality of the 
technical staff employed or to be employ- 
ed by the applicant; and 

(d) such other matters as may be 
prescribed, ` 
that Rule 32 of the 1949 Rules contains 
Similar provisions regarding priority, that 
all the said provisions contemplate the 
giving of reasons by the State Govern- 
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ment for its choice of the grantee from 
out of the various applicants, and that 
since the State Government had not 
given any such reasons in its orders, the 
_ same were clearly vitiated by the said 
omission. 

35. In support of his argument, 
the learned counsel referred to the deci- 
sions in P. Narasimha Reddy v. District 
Magistrate, Cuddapah, AIR 1953 Mad 476, 
478; Nibaran Chandra v. Mahendra Nath, 
AIR 1963 SC 1895, 1900; Bhagat Raja v. 
Union of India, (1967) 3 SCR 302, 307-F, 
308-F = (AIR 1967 SC 1606 at pp. 1609, 
1610); Jagannath Kashinath v. Union of 
India, AIR 1967 Delhi 121 and M/s. Tra- 
vancore Rayons Ltd. v. Union of India, 
AIR 1971 SC 862, 865, 866, and submit- 
ted on the basis of those decisions that 
in the present case there were number of 
applicants, and the merit and demerit of 
each applicant had to be considered ob- 
jectively, and that since a revision lies 
io the Centra] Government the State 
Government had to give reasons, because 
it is only then that an aggrieved ap- 
plicant can know in what way he was ag- 
grieved and make an effective and satis- 
iactory representation in his revision ap- 
plication to the Central Government. 
Similar argument was advanced before 
the learned single Judge, and in reply 
thereto it was submitted on behalf of 
M/s. Ashwin. & Co. that the said objection 
was not raised in the revision application 
before the Central Government, that 
M/s. Ashwin & Co, made comments only 
on the grounds taken in the revision ap- 
plication, that the Central Government, 
in its order, dated August 3, 1974, con- 
sidered the points on which M/s. Ashwin 
and Co. had no opportunity to answer, 
and that if opportunity had been given 
to it, it would have satisfied the Central 
Government that the orders of the State 
Government had to be considered along 
with the material available on record be- 
fore the State Government such as the 
reports of the Collector which support 
and justify the orders of the State Gov- 
ernment, 


The learned single Judge felt that 
M/s, Ashwin and Co, was fully justified 
in its grievance with regard to the con- 
clusion of the Central Government as to 
the validity of the orders of the State 
Government, and that the Central Gov- 
ernment had arrived at a conclusion on a 
point which was never raised before it 
and in respect of which M/s. Ashwin and 
Co, had no opportunity to make its sub- 
missions before the Centra] Government. 


ALR, 


In that view, the learned single Judge 


-considered that it would not be proper 
‘for him to decide the question as to the 


validity of the orders of the State Gov- 
ernment on the ground that it did not, 
give any reasons in the orders, and that 
the proper order to be passed in the 
Writ Petition would be to set aside the 
impugned order of the Central Govern- 
ment, dated August 3, 1974, and remand 
the matter to the Central Government for 
deciding the matter afresh in the light of 
his judgment after giving an opportunity 
to M/s. Ashwin and Co. and to such other 
person or persons as the Central Govern- 
ment may consider necessary of making 
a representation, 


36. As admittedly, the point re- 
garding the omission by the State Gov- 
ernment to give reasons in its orders was 
not raised in the revision application, and 
as the Central Government considered the 
said point on its own without giving an 
opportunity to M/s, Ashwin and Co, to 
reply to the same, we are of the opinion 
that the learned single Judge was justi- 
fied in not deciding the point himself and 
remanding the case to the Central Gov- 
ernment for deciding the matter afresh. 
We are, therefore, unable to accept the 
contention of the learned counsel. 


37. The sixth contention of the 
learned counsel was that in passing the 
impugned order, dated August 3, 1974, 
the Central Government did not violate 
any rules of natural justice, and that the 
argument on behalf of M/s. Ashwin and 
Co., that it would have supported the 
orders of the State Government if op- 
portunity had been given to it by the 


-Central Government, was not proper, as 


it was for the State Government to give 
the reasons and not for M/s. Ashwin and 
Co. There is no force in this contention. 
It has to be remembered that the point 
regarding the omission to give reasons 
was not raised in the revision. If it had 
been raised, both M/s. Ashwin and Co. 
and the State Government would have 
given their answers to the point in their 
comments, At least, when the Central 
Government wanted to rest its order, 
inter alia, on the said omission; it should 
have given an opportunity to M/s. Ash- 
win and Co., as well as the State Gov- 
ernment. It is, therefore, not correct to 
say that the orders of the Central Gov- 
ernment did not violate the principles of 
natural justice, : 


38. The seventh contention of the 
learned counsel for the appellants in 
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L. P. A. No. 49 of 1975 was that before 
passing the aforesaid orders, the State 
Government had not obtained the prior 
approval of the Central Government as 
required by the first proviso to Rule 32 
of 1949 Rules. The said proviso empowers 
the State Government, in a case where 
more than one application in respect of 
the same land is received on the same 
day, to grant the mining lease to such one 
of the applicants whom it considers to be 
the. most suitable after taking into 
consideration the matters specified in 
Rule 32 (2) and after obtaining the prior 
approval of the Central Government. Ad- 
mittedly, this contention was not raised 
in the revision before the Centra] Gov- 
ernment, and the Central Government did 
not rest its order, dated August 3, 1974, 
on the said absence of approval. It was 
not raised in the Civil Writ Petition and 
was not urged before the learned single 
Judge. In the circumstarices, it would be 
unfair to the opposite party to permit the 
appellants to raise this point for the first 
time in this Letters Patent Appeal. We, 
therefore, hold that it is not open to the 
appellants to raise this point at this stage. 


39. The eighth 
that there was no ground for interference 
under Article 226 of the Constitution and 
issuance of a Writ of Certiorari by the 
learned single Judge. There is no force in 
this contention, The Central Government 
did not give an opportunity to M/s, Ash- 
win and Co. regarding certain points con- 


sidered by it on its dwn, particularly the. 


point that the orders of the State Gov- 
ernment were not speaking orders, The 
order of the Central Government was 
thus vitiated. As held in Sayed Yaqub 
v, K. S. Radhakrishnan, (1964) 5 SCR 64, 
68, 69 = (AIR 1964 SC 477 at pp. 479, 
480), a Writ of Certiorari can be issued 
where the procedure adopted is opposed 
to principles of natural justice. Also, 
the complaint in the Writ Petition was 
that the revision application before the 
Central Government had abated and so 
there was no revision application subsist- 
ing before the Central Government, and 
that the Central Government had, there- 
fore, no jurisdiction to allow the revision 
application and remand the case. The 
learned single Judge could consequently 
issue a Writ of Certiorari under Article 
226 of the Constitution. 

40. The ninth and the last con- 
tention of the learned counsel for the ap- 
pellants in L. P. A. No, 49 of 1975, was 
that the notification/corrigendum pub- 
lished in the Gazette on February 17, 


contention was 
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1960, changing the date from February 
18, 1960, to February 22, 1960, was not 
valid, because it did not conform to the 
provisions in Rule 62-A of the 1949 Rules. 
The argument was that the original noti- 


fication issued on January 11, 1960, was 


correct in itself inasmuch as the date of 
the availability of the area was mention- 
ed in it ag February 18, 1960, which was 
more than thirty days from the date of 
the notification and, therefore, there was 
no error apparent on the face of the no- 
tification within the meaning of Rule 62-A. 


This point was not raised either in 
the revision application before the Cen- 
tral Government or in the Writ Petition. 
It was not urged before the learned single 
Judge. It is not, therefore, open to the 
appellants to raise it for the first time in 
the Letters Patent Appeal. Even other- 
wise, there is no force in the argument. 
Rule 62-4 empowers the Central Govern- 
ment to rectify, on its own motion, any 
mistake or error apparent on the face of 
the record. The original notification was 
issued on January 11, 1960, mentioning 
the date of availability of the area for 
re-grant as February 18, 1960. But the 
notification was published in the Gazette 
only on January 21, 1960. Consequently, 
the requirement of 30 days was not sa- 
tisfied, Thus, on the day of the notifica- 
tion/corrigendum published in the Gazette 
on February 17, 1960, there was an error 
or mistake in the original notification in 
that the date February 18, 1960, would be 
contrary to the requirement of thirty 
days between the date of the publication 
of the original notification in the Gazette 
and the date of availability of the area 
for re-grant, That was clearly an error 
on the face of the original notification, 
which could be rectified by issuing the 
subsequent notification on February 17, 
1960, under Rule 62-A. The contention 
of the learned counsel cannot, therefore, 
be accepted, . 





4i. . For all the foregoing reasons, 
Letters Patent Appeal No. 49 of 1975 is 
dismissed, but in.the circumstances with- 
out costs. 


42. As regards. Letters Patent Ap- 
peal No, 55 of 1975, filed by M/s. Ashwin 
and Co., the contention urged on its be- 
half was that the learned single Judge 
erred in holding that there was no abate- 
ment of revision application in so far as 
it sought for the setting aside of the order 
of the State Government granting mining 
lease in favour of M/s, Ashwin & Co., and 
that the Central Government was com- 
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petent to deal with said order in the re- 
vision application. The learned counsel 
submitted that the revision application 
abated in its entirety, and not partially. 
He also pointed out that only the orders 
rejecting the applications of Ishwarlal 
Jesinghbhai Patel for mining lease were 
challenged in the revision application, and 
the order granting mining lease to M/s. 
Ashwin & Co, was not specifically chal- 


lenged, There is no force in this conten- 


tion. It is true that Ishwarlal Jesinghbhai 
Patel challenged in his revision applica- 
tion only the orders of the State Govern- 
ment rejecting his applications for the 
grant of the mining lease, It is also true 
that he did not specifically questi6n in 
his revision application the order of the 
State Government granting the mining 
lease to M/s. Ashwin and Co., and not- 
withstanding the game the Central Gov- 
ernment considered the validity of the 
order of the State Government granting 
_ mining lease to M/s. Ashwin and Co., and 
set aside the same, But, the Central Gov- 
ernment could do so for the following 
reasons, ` 


43. The rejection of the applica- 
tion of Ishwarla] Jesinghbhai Patel for 
mining lease and the grant of mining 
lease to M/s, Ashwin and Co. are con- 
nected with one another, and yet they are 
distinct matters, They are connected with 
one another for the following reasons. 
The area that became available for re- 
grant was one area. . Both. Ishwarlal 
Jesinghbhai Patel and M/s. Ashwin and 
Co., applied for mining lease in respect 
of the same area. Under the Act and the 
Rules, the State Government has to con- 
sider the applications of all the applicants 
and choose the person to whom the grant 
can be made in accordance with the Act 
and the Rules. When it so chooses and 
grants mining lease to one of them, it 
has necessarily to reject the applications 
of the others by the same order or by 
different orders, 


Thus, the orders granting to one ap- 
plicant and rejecting the applications of 
the others are inter-connected, When 
Ishwarlal Jesinghbhai Pate] applied for 
revision of the orders rejecting his appli- 
cation, it was implicit in it that he also 
sought the setting aside of the order by 
which mining lease was granted to M/s. 
Ashwin and Co. If the Central Govern- 
ment was inclined to allow his revision 
application, set aside the order of the 


State Government rejecting his applica- 


tion and direct the grant of the mining 
lease to him, it had necessarily to set 


aside the order of the State Government. 
granting mining lease to M/s, Ashwin and 
Co. Therefore, the circumstance that 
Ishwarlal Jesinghbhai Patel challenged in 
the revision application only the order of 
the State Government rejecting his ap- 
plication for mining lease, was immate- 
rial, because in considering the revision 
application, the Central Government had 
necessarily to consider which of the two 
orders, ie., the order of rejection and the 
order of grant, was the proper and valid 
order, 


” 44, But, though the orders of the 
State Government under the Act and the 
Rules granting lease to one applicant and 
rejecting the applications of the other ap- 
plicants are interconnected ag pointed 
out above, they are till distinct from 
each other and operate separately in res- 
pect of the respective applicants. Ifa 
revision application is filed by an aggriev- 
ed applicant, each one of the applicants 
would be in the position of a revision 
petitioner although the revision applica- 
tion is filed by one of them, because the 
claim of each one of them is his own se- 


parate claim and falls to be considered 


even though the revision application has 
been filed only by one applicant. So, if the 
applicant whose application had- been re- 
jected by the State Government dies 
during. the pendency of the revision ap- 
plication to the Central Government filed 
by him, and his claim for a mining lease 
being personal to him standg abated, as in 
the present case, it becomes unnecessary 
for the Central Government to. consider 
the propriety or validity of the order of 
the State Government rejecting the ap- 
plication of the deceased applicant, But, 
the claims of the other applicants includ- 
ing that of the applicant to whom the 
lease was granted, being distinct, remain 
unaffected and do not abate, and the Cen- 


. tral Government has to consider the pro- 


priety or validity of the orders of the 
State Government regarding those appli- 
cants, In other words, the revision ap- 
plication abates so far as the claim of the 
applicant who filed the revision applica-_ 
tion and died during the pendency of the 


‘revision application and the revision ap- 


plication subsists as regards. the claim of 
the other applicants. 


45. Even if the revision applica- 
tion, as such, is to be regarded as not 
subsisting, but as having abated in its 
entirety, it does not disentitle the Central 
Government, if it so desires, to consider 
the propriety or validity of the order of 
the State Government granting the min- 


1976 


ing lease to one of the other applicants, 


viz, M/s. Ashwin and Co, in the present 


case, because the Central: Government, 
which had come to know through the 
revision application about the order pass- 
ed by the State Government in favour of 
M/s, Ashwin and. Co., in exercise’ of the 
powers conferred by or under the Act, 


‘Vhad the power under Section 30 of the’ 


Act to consider on its own the propriety 
or validity of the said order, and, if ne- 
cessary, revise the same, 


46. Thus, looked at in either of 
the above two ways, the Central Govern- 
ment could consider the propriety or 
validity of the order of the State Gov- 
ernment granting mining lease to M/s. 
Ashwin and Co, 
thing done by the Centra] Government in 
- the present case, It considered the pro- 
priety or validity of the proceedings of 
the State Government in the matter of 
granting mining lease to M/s, Ashwin and 
Co., and when it found some infirmities, 
it set aside the order in favour of M/s. 
Ashwin ‘and Co., and remanded the case 
to the State Government, It had the 
power to do so under Section 30 of the 
Act of 1957 as explained above. 
true that the.Central Government did 
not expressly purport to éxercise its suo 


motu power under Section 30, But, when ' 


its action is supportable by the power it 
fad, a Court should not hold the action 
as illegal merely because the Central Gov- 
ernment did not expressly mention that 
it passed the impugned order in exercise 
of that power, but should uphold the 
order connecting it to the power that ex- 
isted in the Central Government. How- 
ever, as the order of the Céntral Govern- 
ment was vitiated by the violation of the 
principles of natural justice, the learned 
single Judge set aside the said order of 
the Central Government and.remanded 
the case to the Central Government for 
fresh disposal, We are unable to find any 
infirmity in the judgment of the learned 
single Judge. 


47, No other contention has been 
urged in thig appeal. : 


48. For the foregoing reasons, the 
Letters Patent Appeal No. 55 of 1975 also 
fails, and is dismissed, but in the circum- 
stances without costs, 


Appeals dismissed. 
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Chander Nagar Co-operative House 
Building Society Ltd. and another, Peti- 


. tioners v. Ashok Ohri, Respondent, 


Civil Revn. No, 509 of 1974, D/- 18-9- 
1975.* : 

(Ay Delhi Co-operative Societies . Act 
(35 of 1972), Section 60 (2) — Definition 
under — Is exhaustive and not -illustra- 
tive. ` 


Sub-section (2) says “the following 


‘shall be deemed to be disputes touching 


the constitution, management or the 
business of a co-operative society”, The 
words “shall be deemed to be disputes” 
clearly show that the disputes mentioned 
therein are the only disputes which can 
be said to be touching the constitution, 
management or the business of a co-ope- 
rative socieity. The legislature has not 
used the word ‘also’, Nor does the legis- 
lature say “shall be deemed to include”. 
It is thus clear that the definition under 
sub-section (2) is exhaustive and not il- 
lustrative, * (Paras 15,. 16) 

(B) Interpretation of Statutes — Pro- 
visien ousting jurisdiction of Civil Court 
— Must be construed strictly. AIR 1966 
SC 1718 and AIR 194@ PC 105 and AIR 


1962 SC 547, Followed, (Civil P. C. 
(1988), Section 9). (Para 18) 
Cases Referred: Chronological Paras 


ATR 1975 SC 1895 = (1975) 2 SCC 445 13 
AIR 1966 SC 1718 = (1966) 3 SCR 617 18 
(1962) 3 SCR 673 18 
ATR 1940 PC 105 = 67 Ind App 222 18 

R. P. Bansal, for Petitioners; D. R. 
Dhamija, for Respondent. ` 

ORDER:— This is a revision against 
the order of the subordinate judge cad 
19-8-1974, 


2. The facts are these. The plain- 
tiff claims to be a member of Chander 
Nagar Co-operative House Building So- 
ciety Limited. He has paid them Rupees 
12,000/- for allotment of a plot to him, 

3-- The society has 126 plots in 
number, They have to be allotted to 126 
members, The society issued a circular 
to some members of the society and they 


_ were informed that plots will be allotted 


te them by draw of lots on January 4, 
1874. Apparently the plaintiff did not 
receive any such notice from the society. 


Therefore he said that the society has no 


*(From order of Smt, Mamta Rani, Sub- 
J., Ist Class, Delhi, D/- 19-8-1974.) 
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right to issue such a circular or to allot 
` the plots by draw of lots. He came to 
know of the circular before the institution 
‘of the suit and protested that this manner 
of allotment of plots to some members at 
one time and to others later is illegal, 

4. The plaintiff therefore brought 
a suit in January 1974 making these al- 


legations against the society and its secre- . 


tary. He, called their action as illegal. He 
sought a permanent injunction restraining 
them from allotting the plots of the 
society. in an ‘illegal and arbitrary man- 
ner’, 
5. The society opposed the suit. 
It was said that the Civil Court had no 
jurisdiction to try the suit, The trial 
Judge framed a preliminary issue: 
Whether the court. has no jurisdiction 
to try the suit? 
The finding of the subordinate Judge on 


this issue was that the suit was maintain- 


able and the court has jurisdiction to try 
the suit. This was her decision, Against 
this order the society has come in revi- 
sion, É 
6. Section 60 of Delhi Co-operative 
Societies Act 1972 (Act 35 of 1972) in so 
far as it is material reads: 

“(1) Notwithstanding anythiùg con- 
tained in any law for the time being in 
force, if any dispute touching the consti- 
tution, management or the business of a 
co-operative society other than a dispute 
regarding disciplinary action taken by the 
society or its committee against a paid 
employee of the society arises— 

_ (a) among members, past members 
and persons claiming through members, 
past members and deceased members, or 

(b) between a member, past: member 
or person claiming through a member, 
past member or deceased member and 
the society, its committee or any officer, 
agent or employee of the society or liqui- 
dator, past or present, or 

(c) between the society or its com- 
mittee and any past committee, any of- 
ficer, agent or employee, or any past offi- 
cer, past agent or past employee or the 
nominee, heirs or legal representatives of 
any deceased officer, deceased agent, or 
deceased employee of the society, or 

(d) between the society and any other 
co-operative society, between a ‘society 
and liquidator of another society or be- 
tween the liquidator of one society and 
the liquidator of another society, 
such disputes shall. be referred to the 
Registrar for decision and no court shall 
have jurisdiction to entertain any suit or 
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other proceedings in respect of such dis~ 
pute. : 

(2) For the purposes of sub-section 
(1), the following shall be deemed to be 
disputes touching the constitution, 
management or the business of a co-ope- 
rative society, namely:— f 

(a) a claim by the society for. any 
debt or demand due to it from a member 
or the nominee, heirs or legal represen- 
tatives of a deceased member, whether 
such debt or demand be admitted or not; - 

(b) a claim by a surety against the 
principal] debtor where the society has 
recovered from the surety any amount in. 
respect of any debt or demand due to it 
from the principal debtor as a result of 
the default of the principal debtor, whe- 
ther such debt or demand is admitted or 
not; 

(c) any dispute arising in connection 
with the election of any officer of a so- 


` ciety other than a society mentioned in 


sub-section (1) of Section 31, 


(3) If any question arises whether a 
dispute referred to the Registrar under 
this section is or is not a dispute touch- 
ing the constitution, management or the 
business of a co-operative society, the 
decision thereon of the Registrar shall be 
final and shall not be called in question 
in any court.” 

7- This section provides that cer= 
tain disputes such as are mentioned in 
the section shall be referred to the Re- 
gistrar for his decision and no court shall 
have jurisdiction to entertain any suit 
or other proceeding in respect of such 
dispute, ` 

8. In order to decide whether a 
suit is barred by reason of Section 60 it 
is necessary to determine at the very out- 
set two things. Firstly, it has to be seen 
who are the parties to the dispute. Se- 
condly the nature of the dispute must be 
ascertained, Section 60 (1) provides that 
if the dispute is amongst the classes of 
persons as are mentioned in (a) to (d) it 
will be decided by the Registrar. The 
plaintiff claims to be a member of the so- 
ciety. He has brought a suit against the 
society. Therefore, his case would fall 
under Section 60 (1) (b).. 

9. The second question is whether 
the dispute raised by the plaintiff in the 
plaint is a dispute such as is outside the 
jurisdiction of the civil Courts, The re- 


` levant words used in the section are 


“any dispute touching the constitu- 
tion, management or the business of a 
co-operative society other than a dispute 
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regarding disciplinary action taken by 


. the society or by its committee against 
the paid employees of the society.” 
10. The sole question for deter- 


mination is whether the dispute raised by 
the plaintiff is one touching the constitu- 
tion, management or the business of the 
society. What is a dispute touching the 
constitution, management or business of 
a co-operative society is defined in sub- 
section (2) of Section 60. 

11. If it is a dispute touching the 
constitution, management or the business 
of a co-operative society the dispute shall 
be referred to the Registrar’for decision 
and s aoe 

“no court shall] have jurisdiction to 
entertain any suit or-other proceeding in 
respect of such dispute.” 

12. Sub-section (3) says that: 

“if any question arises whether a dis- 
pute referred to the Registrar under this 
section is or is not a dispute touching the 
constitution, management or business of 
a co-operative society, the decision there- 
on of the Registrar shall be final and shall 
not be called in question in any court.” 

13. The word “referred” is im- 
portant. But before a matter is referred 
two conditions have to be satisfied: 

(1) That the dispute must be one 
touching the constitution, management or 
business of a society other than a dispute 
regarding disciplinary action taken by the 
society against.a paid servant; and 

(2) That the dispute must be one in- 
volving parties who are among those men- 
tioned in the section: (See. Nayagarh Co- 
operative Central Bank Ltd. v., Shri Nara- 
yana Rath, (1975) 2 SCC 445 = (AIR 1975 
SC 1895), f . 

14, It is not disputed that the 
plaintiff’s suit does not fall within any of 
the three categories mentioned in clau- 
ses (a) to (c) of sub-section (2). 

15. The counsel for the petitioner 


submits that sub-section (2) is merely il- - 


lustrative and in order to determine whe- 
ther the dispute can be entertained by a 
Civil Court we have only to look to the 
opening words of the section, namely, 
“touching the constitution, management 
or the business of a co-operative society” 
where no such limitation hag been placed. 
In other words his submission -is that the 
definition given in sub-section (2) is not 
exhaustive. I do not agree, In my opin- 
ion the definition given in sub-section (2) 
is not illustrative. It is exhaustive. 

16. The legislature has used the 
words “the following shall be deemed to 
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be disputes touching thé constitution, 
management or the business of a co-ope- 
rative society.” JI underline and empha- 
sise the words “shall be deemed to. be 


disputes”, The legislature has left us in 


no doubt that these-are the only dispu- 
tes which can be said to be touching the 
constitution, management or the business 
of a co-operative society. The legislature 
has not used the word ‘also’. Nor does 
the legislature say. “shall be deemed to 
include’. Without reading these: two 
words ‘also’ or ‘include’ into the section 
the counsel for the society cannot build 
an acceptable argument. 


17. It is a settled principle of sta- 
tutory construction that no words can be 
added to the section, The section must be 
construed according to its plain meaning 
without any addition or substitution. To 
me it appears that the generality of the 
words ‘touching the constitution, manage- 
ment or the business’ has been severely 
cut down by the legislature by setting out 
in sub-section (2) the nature of the dis- 
putes which will fall within these three 
expressions.- The width and the ambit of 
these thrée expressions is now limited by 
what the legislature has said in sub-sec- 
tion (2), I cannot therefore, accept the 
reasoning that the words ‘touching the 
constitution, management or the business’ 
are without limitation, 


. 18 It is well settled that a clause 
which takes away the jurisdiction of civil ` 
court must be strictly construed, (See 
Abdul Waheed Khan v. Bhawani, AIR 
1966 SC 1718). Every presumption should 
be made in favour of the jurisdiction of 
a civil court, In other words, the exclu- 
sion of jurisdiction of civil courts is not 
to be readily inferred, such exclusion 
must be either explicitly expressed or 
clearly implied. (See Secretary of State 
y. Mask and Co., AIR 1940 PC 105) and 
‘(Magiti Sasamal v. Pandab Bissoi, AIR 
1962 SC 547). The subject’s recourse to 
the courts for the determination of his 
rights is not to be excluded except by 
clear words, 


19. Applying this rule of construc- 
tion it must be held that the legislature 
has ousted the jurisdiction of the Civil 
Courts only in respect of disputes which 
are specified in sub-section (2) and to 
which the parties must be such as are 
mentioned in sub-section (1). 


20. For these reasons I endorse 
the decision of the trial Judge, I dismiss 
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the revision. There will however be no 
order as to costs, : 
Revision dismissed, 
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H, L. ANAND, J. 
Walter Alfred Baid, Petitioner v. 
Union of India and others, Respondents. 
. -Civil Writ Petn, No. 779 of 1972, D/- 
18-2-1976. 
, (A) Constitution of India, Article 16 
(2) — Diserimination on ground of sex — 


Recruitment rule making male candidate. 


ineligible fer promotion in predominantly 
female imstitution — Provision violates 
Article 16 (2). AIR 1970 Punj & Har 372 
(FB) and AIR 1972 Punj and Har 117, 
Dissented frem. 

Where, in a predominantly female 
institution, the male candidates are made 
ineligible for promotion, the contention 
that the ineligibility is not based on sex 
alone but on the implications of their be- 
longing to that sex has no force, In the 
first instance, unliké Article 14, Article 16 
(2) does net permit any classification which 
is solely based on any of the differentia 
such as religion, race, caste, sex etc., 
which are specifically mentioned in clause 
(2) except in so far as it may be saved 
by clauses (3), (4) and (5) of that Article 
and there is, therefore, no question of 
any ineligibility or discrimination on 
those grounds alone being saved by the 
existence of any nexus between such dif- 
ferentia and the objects 
achieved, In that sense Article 16 (2) in- 
corporates. a concept of equality which is 
more unqualified in terms than that in 
Article 14, The only classification which 
is permissible under Article 16 
(2) is a classification based on 
differentia other than those which are 
specifically excluded either in conjunction 
with these excluded or otherwise. Arti- 
cle 16 (2) incorporates a concept.of ab- 
solute equality between the sexes in’ the 
matter of employment which is under- 
scored by the absence of any saving in 
the other clauses of the Article in relation 
to sex, (Para 10) 

In the second place, it is difficult to 
accept the position that a discrimination 
based on sex is nevertheless not a discri- 
mination based on sex “alone” because it 
is based on “other considerations” even 
though those other considerations have 
their genesis in the sex itself. Sex and 
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ALR 


what it implies cannot be severed. Con- 
siderations which have their genesis in 
sex and arise out of it would not save 


` such a discrimination, What could save 


such a discrimination is any ground or 
reason independently of the sex such as 
secio-economic conditions, marital status, 
and ‘other disqualifying conditions such 
as age, background, health, academic ac- ` 
complishments ete. If every man ig in- 
eligible for a particular post in an exclu- 
sively female educational institution it 
would be a clear case of discrimination 
on the ground of -sex alone, howsoever 
justified, socially, administratively or 
otherwise such a requirement may be. 
Such a discrimination having its genesis 
in sex would be hit by Article 16 (2) and 
none of the considerations which have 
their foundation in sex would be able to 
save such a discrimination from the chal- 
Tenge of unconstitutionality on the ground 
of violation of Article 16 (2). (Para 10) 


The equality of opportunity in the 
matter of employment between the sexes 
and the corresponding prohibition against 
discrimination is absolute in nature and 
no exception has been carved out of it in 
Article 16 unlike in Article 15, It is not 
possible to read into Article 16 the ex- 
ception contained “in Article 15 (3) and 
the attempt to transpose Article 15 (3) 
in Article 16 and to restrict the scope of 
the prohibition in Article 16 (2) with re- 
ference to that clause could not possibly 
be justified on the basis of any aid to 
interpretation, either internal or external, 
The function of the Court is to interpret 
the laws. Courts are concerned with 
what the law ig and not what it should 
or ought to be, however, laudable such a 
wish otherwise-may be, It is not the pro- 
vince of any Court. to redraw the boun- 
daries of rights and obligations which are 
of a fundamental nature in the process of 
discovering limits of obligations, 

(Para 12) 


In view of this, the impugned re- 
cruitment rule which makes the post: of . 
senior nursing tutor a female preserve in 
the School of Nursing which is predomi- 
nantly a female institution, is unconsti- 
tutional being hit by Article 16, inasmuch | 
as it is based on sex alone and cannot be 
saved either with reference to any per- 
missible classification or by any of the . 
exceptions carved out of the. Article. AIR 
1953 Bom 311 and AIR 1953 Madh Bha 
147, Distinguished; AIR 1970 Punj and 
Har 372 (FB) and AIR 1972 Punj ang Har 
117, Dissented from, (Para 13} 
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Cases Referred: Chronological Paras 

AIR 1972 Punj and Har 117 = (1971) 4 
Serv LR 688 10 

AIR 1970 Punj & Har 372 = 1970 Lab 
IC 1129 (FB) 12 

1966 Cur LJ 678 10 


AIR 1959 SC 149 
528 

AIR 1953 Bom 311 = 55 Bom LR 323 10 

AIR 1953 Madh Bha 147 = 1953 Cri T 
964 


B. N. Kirpal, with Jagdeep Kishore, 
‘for Petitioner; Y. K. Sabharwal, for Res- 
pondents, — 


ORDER:— Whether the provi- 
sions in the recruitment rules for the post 
of senior nursing tutor in the School of 
Nursing, Irwin Hospital, New Delhi, which 
make the post a female preserve, are con- 
stitutionally valid or not is the only ques- 
tion that this petition under Article 226 
raises, : 

2. The petitioner, a qualified ‘A’ 
grade male nurse was appointed as “sister 
tutor” in the School of Nursing, Irwin 
Hospital New Delhi and was confirmed in 
the post against a permanent vacancy 


= 1959 Supp (1) oe 


with effect from July 23, 1953, (Annexure’ 


‘A’). At that time, the petitioner was the 
only sister tutor in the Schoo] of Nursing 
and was, therefore, discharging adminis- 
trative responsibilities in addition to the 
duties of a tutor, According to the peti- 


tioner, the responsibility and duties ef a. 


sister tutor are detailed in Annexure ‘B’ 
to the petition. Annexure ‘B’ purports to 
set out the responsibility and duties of 
“the senior nursing tutor”, According to 
Annexure ‘B’, the genior nursing tutor or 
if there is only one nursing tutor, the 
nursing tutor, is responsible not only for 
teaching but has administrative duties as 
well. -The duties include “periodical visits 
to student rooms to make sure that they 
practice personal hygiene.” It is admitted 
that in course of time more sister tutors 
were appointed in the School of Nursing 
and that the petitioner has been the 
senior-most sister tutor, It is further ad- 
mitted that in course of time the capacity 
of the School expanded to an extent that 
it became necessary to appoint a senior 
tutor in a higher grade, The post of “the 
senior tutor” wag accordingly sanctioned 
by the Delhi Administration in the scale 
of Rs, 350-575 plus the usual allowances. 
The sanction is contained in Annexure 
‘D’ to the petition. According to the 
petitioner, respondent No, 4, who was ju- 
nior to the petitioner as sister tutor, was 
appointed to the newly created: post 
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superseding the petitioner. The said res- 
pondent No, 4 was eventually appointed 
Inspector in the School of Nursing and 
the petitioner was directed to take over 
from the gaid respondent as senior tutor 
with effect from November 15, 1971, vide 
Annexure ‘G’ to the petition. According 
to Annexure ‘G’, the petitioner who was 
described as “the seniormost tutor” was 
asked to “carry on the work of the Se- 
nior Tutor until further orders”. Pursu- 
ant to this order, the petitiener worked 
as senior tutor for about two years. The 
petitioner’s plea for being considered for 
promotion to the post of senior tutor was, 
however, turned down on the ground 
that in terms of the recruitment rules for 
the aforesaid post male sister tutors were 
ineligible for the post. According to the 
Recruitment Rules for the post of Se- 
nior Tutor (Annexure ‘H’), the post is 
designated as “Senior Tutor (female))”, It 
is a selection post and according to the 
entry in columns 12 and 13 of the Rules, 
the post has to be filled in “by promo- 
tion failing which by direct recruitment” 
and the eligible category is “Sister Tutor 
(female)”. The petitioner challenges this 
ineligibility of male candidates ag being 
unconstitutional on the ground that be- 
ing based on sex alone, it militates against 
the constitutional prehibition contained 
in Article 16 (2) of the Constitution of 
India, © 


. 3. Shri B. N. Kirpal, learned 
counsel for the petitioner, contends that 
the provisions in the Rules with regard 
to eligibility for promotion to the post of 
senior tutor is ultra vires Article 16 (2) 
of the Constitution of India inasmuch as 
the ineligibility of male candidates is 
based on consideration of sex alone and, 
therefore, militates. against the guarantee 
of absolute equality between the two 
sexes in the matter of employment as in- 
corporated in Article 16 (2) of the Consti- 
tution of India. 

4, Shri Y. K. Sabharwal, who ap- 
pears for the Administration, does not 
dispute any of the facts and concedes 
that the petitioner was not considered for 
promotion to the post of senior tutor be- 
cause under the Rules, male sister tutors 
were ineligible for the post, He, how- 
ever, claimed that the provision regarding 
ineligibility ig valid. He contends that 
the School of Nursing is a predeminantly 
female institution and having regard to 
the duties of a senior tutor, a female 
sister tutor would be more suitable for 
the post of a senior tutor and that the 
rule regarding eligibility is net based on 
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sex alone but on the suitability of a fe- 
male candidate and the corresponding 
unsuitability of a male candidate for the 
post and, therefore, on considerations 
other than sex as well. He further con- 
tends that, in any event, the eligibility 
rule constitutes an instance of permissible 
classification based on an intelligent dif- 
ferentia having a clear nexus with the 
abject sought to be achieved by the Rules. 


5. Articles 14, 15 and 16 deal with 
the various facets of the right to equa- 
lity. Article 14 provides for equality be- 
fore the law and.prohibits the State from 
denying to any person equality before 
the law or the equal protection of the 
laws. Article 15 provides for prohibition 
of discrimination against any citizen on 
grounds only of religion, race, caste, sex 
or place of birth or any of them but per- 
mits special provision being made for 
women and children or for the advance- 
ment of any socially and educationally 
backward classes of citizens or for the 
Scheduled Castes and the Scheduled Tri- 
bes, Article 16 guarantees equality of 
opportunity in matters of public employ- 
ment to the citizens of India, These three 
‘Articles form part of the same constitu- 
tional code of guarantees and, in that 
sense, supplement each other. Article 14 
on the one hand and Articles 15 and 16 
on the other, have frequently been des- 
cribed as being the genus.and the species 
respectively. 


6. Article 14, which is presently 
in a state of suspension on account of the 
declaration of emergency, contains a ge- 
neral prohibition against denial to “any 
person” équality before the law or the 
equal protection of the laws, and has, 
with respect, been appropriately describ- 
ed as combining within it “the English 


doctrine of the rule of law with the equal- 


protection clause of the 14th Amendment 
to (the U. S.) Constitution, Per Das, C. J., 
in Baseshar Nath v, C, I. T.. Delhi and 
Rajasthan, AIR 1959 SC 149.” It is of 
very wide amplitude because it incorpo- 
rates a very wide concept of equality be- 
fore the law and the equal protection of 
the laws and enshrines and guarantees 
this equality to any person irrespective 
of whether he is a citizen of India or an 
alien. It,. however, does not incorporate 
any concept of “absolute equality”, be- 
cause of the principle that the equality is 
a charter for the equals and not for the 
unequals. It has, therefore, been judicial- 
ly recognised both in the United States 
-with reference to the equal protection 
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clause of the U. S. Constitution as well as 
in India that while this guarantee prohi- 
bits hostile discrimination between persons 
who are similarly situated, it permits re- 
asonable classification provided such clas- 
sification is founded on an intelligible 
differentia which distinguishes persons 
or things that are grouped together from 
others left out of the group and the differ- 
entia has a rational relation to the object 
sought to be achieved by the statute or 
executive action in question, as the case 
may be, 


7. The right to equality and the 
prohibition against discrimination provid- 
ed for under Articles 15 and 16 of the 
Constitution of India are in a sense nar- 
rower. than the guarantee of equality be- 
fore law incorporated in Article 14, Both 
Articles 15 and 16 confine the guarantee, 
as well. as the corresponding prohibition, 
in relation to citizens alone and have, 
therefore, no application to aliens. The 
operation of these two Articles is, there- 
fore, narrower ‘in that sense than the 
terms of Article 14. In a sense the guar- 
antee provided in these two Articles is 
more unqualified than the terms in which 
Article 14 guarantees the right. While 
Article 14 permits reasonable classifica- 
tion provided such classification is per- 
missible on an application of the princi- 
ple referred to above, the scope of such 


-classification under Articles 15 and 16 is 


restricted by the terms of these two Arti- 
cles because any classification based 
solely on the grounds set out in these 
Articles, which would be permissible 
under Article 14 would, neverthe- 
less be outside these Articles. 
For example, if a person is discriminated 
against solely on ground of religion, race, 
caste, or sex or place of birth or any of 
them, the discrimination would not be’ 
struck down under Article 14 if such 
classification is founded on an intelligi- 
ble differentia which distinguishes per- 
sons that are grouped together from 
others who are outside the group and such 
differentia has a rational relation to the 
object sought to be achieved. Such a 
classification, however, would neverthe~ 
less militate against Article 15 and 
in case of any matter of public employ- 
ment, Article 16 as well, unless, in the 
case of Article 15, such a‘ classification 
could be justified with reference to clause 
(3) of Article 15 which provides that 
“nothing in this article shall prevent the 
State from making any special provision 
for women and children”, and, in the case 
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of Article. 16, relating to matters of pub- 
lic employment, such a classification or 
discrimination is saved by clauses (3), (4) 
and (5) of that Article, Article 16 ope- 
rates in a still narrower field because it 
is not only confined to the citizens but 
also to matters “relating to employment 
or appointment to any office under the 
State”, It follows, therefore, that while 
discrimination on the basis of sex, as in 
the present case, may be justified under 
Article 14 of the Constitution of India, if 
sex, on the facts and circumstances of 
this case, could be said to be an intelligi- 
ble differentia which distinguishes male 
and female members of the staff of the 
Nursing School and this differentia has a 
rational relation to the object that was 
sought to be achieved by the Rules for 
the recruitment containing the condition 
of eligibility, such a classification would 
not be permissible either under Article 15 
of the Constitution of India, unless it was 
saved by clause (3) of that Article, or 
under Article 16 of the Constitution of 
India unless it was saved by clauses (3), 
(4) and (5) of that Article. 

8. It was not seriously disputed on 
behalf of the respondents that a discrimi- 
nation based on sex alone in the matter 
of employment or appointment to any 
office under the State, even though jus- 
tified under Article 14 of the Constitution 
of India, would not be able to stand the 
test of Article 16 (2) of the Constitution 
of India unless it was saved by sub-clauses 
(3), (4) and (5) of Article 16. These clau- 
ses save provisions under any law laying 
down the requirement as to residence in 
a particular State or a Union Territory 
as a qualifying condition for employment, 
or reservation for such appointment in 
favour of any backward class of citizens 
or that the incumbent of an office in con- 
nection with the affairs of any religious 
or denominational institution or any 
member of the governing body of such 
institution shall be a person professing a 
particular religion or belonging to parti- 
cular denomination. It was not disputed 
that a discrimination based on sex alone 
in the matter of public employment could 
not be saved by any of these three sub- 
clauses, 

9. What is, however, contended is 
that clause (2) of Article 16 forbids any 
provision for ineligibility for or discrimi- 
nation in respect of any employment or 
office under the State if such ineligibility 
or discrimination is based “on grounds 
only”, inter alia, of sex, It is contended 
that the School of Nursing is a predomi- 
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nently female institution and that having 
regard to this as well as the nature of the 
duties of the senior tutor, it would be 
eminently proper that such a post was 
“manned” by a member of the female 
sex and the male members of the staff 
are made ineligible for it for administra- 


‘tive reasons and claims of propriety pre- 


sumably because the induction of a female 
as a senior tutor in a predominently fe- 
male institution would eliminate or at 
least reduce chances of undue advantage 
of the female and ensure smoother and 
better administration of the institution. It 
is, therefore, contended that the ineligibi- 
lity is not because the male members of 
the staff belong to that sex but because 
of the implications of their belonging to 
that sex. It is, therefore, contended that 
the ineligibility and discrimination in the 
present case is permissible because it is 
not on ground of sex alone but on other 
considerations, 


10. A similar argument prevailed 
with a Division Bench of the Punjab and 
Haryana High Court in the case of Mrs. 
Raghubans Saudagar Singh, (1971) 1 Serv 
LR 688 = (AIR 1972 Punj 117) and there 
are observations of Chagla, C, J., as he 
then was, in the case of Dattatraya Moti- 
ram More, AIR 1953 Bom 311 which lend 
considerable support to the contention. 
In the case of Mrs. Raghubans Saudagar 
Singh (supra), the question before Gro- 
ver, J., as he then was, was if the order 
ef the Governor of the then East Punjab 
made in exercise of power conferred by 
Section 275 (b) of the Government of 
India Act, 1935 by which women were 
ineligible to all posts in men’s jails ex- 
cept to the post of clerks etc, and the 
consequent disqualification and ineligibi- 
lity of the petitioner in that case for the 
post of Superintendent of Jails, was un- 
constitutional being hit by Article 16 (2) 
of the Constitution of India on the ground 
that the ineligibility and disqualification 
was based on ground of sex alone. Relying 
on an earlier decision of the Division 
Bench of the Punjab High Court in the 
case of Mrs. H. M. Dhillon, 1966 Cur LJ 
678 a decision to which Grover, J., was a 
party, the learned Judge “tentatively 
formed” an opinion that the order of the 
Governor became void and illegal on the 
enforcement of the Constitution in the 
year 1950 by virtue of the provisions of 
Article 16 (2) of the Constitution of India. 
Having regard, however, to the fact that 
the questions raised were not free from 
difficulty the learned Judge referred the 
matter to a larger Bench, ; 
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. The Division Bench held that, having 
regard to the duties of the Superintendent 
of Jails, which, inter alia, “involved .a 
direct and continuous contact” with the 
inmates of a jail who have “a large ma- 
jority of hardened and ribald criminals 
guilty of heinous crimes of violence and 
sex”, and obliged the Superintendent “to 
personally ensure and maintain discipline 
ever habitual male criminals”, a woman 
performing . these duties in men’s jail 
“would be even in a more hazardous pre- 
dicament” than male warders and - other 
jail officials. In an attempt to test the 
proposition in reverse, the Division Bench 
expressed the view that it was possible 
“to visualise that in an- exclusively 
woman’s jail, the State may for identical 
considerations consider it desirable to ex- 
clude men from the. post of Warder and 
other jails officials who may have to come 
in direct and close: contact with the 
women inmates”, In this context the in- 
stance of exclusively women’s educational 
institutions was also mentioned and it 
was pointed out that in such case also, 
“the State may well consider to employ 
women teachers and ‘employees only to 
the exclusion of men as in fact has been 
done in many institutions”, It was then 
pointed out that “such reasonable. classi- 
fication (where sex enters as one of the 
many grounds taken into consideration) 
having a-clear nexus to the object to be 
achieved” would be constitutional. The 
requirement that the State must select 
and appoint only such persons who are 
suitable for a particular post was, also 
pressed into service. It was pointed out 
that “where disparities of either sex, pa- 
tently add to or detract from, the capa- 
city and suitability to hold a- particular 
post or posts, then the State would . be 
entitled to-take this factor into conside- 
rations in conjunction with others”, .Sup- 
port for the conclusion was sought, from 
the decision of the Bombay High: Court 
in -the case of Dattatraya (supra) and 
certain other decisions, Certain Ameri- 
can decisions were. relied upon in sup- 
port of the conclusion that sex was “a 
sound classification” and it. was pointed 
out that “legislation which along with 
other factors takes the same into consi- 
deration, would be-immune from consti- 
tutional challenge”. It-was noticed that 
Article 16 (2). used the expression “only” 
indicating that what was forbidden . was 
discrimination on the ground of sex alone 
and it was pointed oùt- that “when the 
peculiarities of sex added to a variety of 


other factors and considerations form -ʻa 
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reasonable nexus for the object of classi- 
fication, then ‘the bar of Articles'15 and 
16 (2) cannot possibly be attracted”, In 
the context of the facts of the petitioner’s 
case, it was pointed out that the peti- 


tioner had been tried earlier as a Deputy 


Superintendent of a men’s jail and was 
found wanting in and it followed from 
that that “the unsuitability of’ the’ peti- 
tioner to perform the functions of Depu- 
ty Superintendent or Superintendent of 
Men's Jail was patent”, The earlier judg- 
ment of the Division Bench of the -Court 
from which support was sought by the 
learned referring Judge, was apparently 


not cited before the Division Bench and 


it:is probably for that reason that that 
judgment has not” been noticed, 


. With respect, I: am unablé ‘to -sub 


scribe either: to the conclusion ‘arrived at 


by the High’ Court or the reasons on 
which they are based. ‘In the. first in- 
stance, unlike . Article. 14, Article 16 (2) 
does not permit any classification which 
is solely. based on any of the differentia 
such as religion,:: race, caste, sex: etc., 
which are specifically mentioned in clause 
{2) except in so far as it may be-saved by 
clauses (3), (4) and (5) of that Article and 
there is, therefore, .no question of -any 
ineligibility or discrimination ‘on those 
grounds. alone being saved by ‘the ‘exis- 
tence of any nexus between-such differ- 
entia and ‘the objects sought to be ac- 
chieved. In that-sense Article 16 (2) in- 
corporates a concept of equality which is 
more. unqualified in terms -than 
that -in’ Article- 14, The-only classi- 
fication which: ig . permissible under 
clause (2) of Article 16 is a ‘classification 
based on differentia other than those 
which are specifically excluded either in 
conjunction with those excluded or. other- 
wise,’ Article 16 (2) incorporates a con- 
cept of absolute equality between the 
sexes‘in the matter of employment which 
is underscored by the absence of ‘any 
saving in the other- clauses of the Arti- 
cle in relation to sex.. In. the second 
place, it-is difficult to accept the position 
that-a discrimination based on sex is 
névertheless not a discrimination based 
on sex “alone” because it is based on 
“other considerations” even though these 
other considerations have their genesis in 
the sex itself. It virtually amounts to 
saying that woman was being discrimi- 
nated against by the impugned -provision 
in the-case before the High Court Court 
hot -because she belonged to a particular 


sex but because of what the sex implied. 
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C. G Suri with O. P.: Arora 
and O. P. Verma, for Petitioners; R. H. 
Dhebar with B. V. Desai, and Praveen 
Kumar, for Respondents, 

ORDER:— This petition under Arti- 
cles 226 and 227 of the ‘Constitution of 
India ig directed against the refusal of 
the Railway Administration to renew ‘a 
vending contract; ` 

2. Aécording to the petitioner, 
Triloka Mal deceased had a vending con- 
tract with the Railways since the year 
1920 until his death in the year 1932 in 
West Pakistan. On his death, it “was 
transferred in the name of-his son Chela 
Ram. Chela Ram continued to do the 
said vending business even after partition 
in Delhi and a vending contract was given 
to him in lieu of a similar contract held 
by him before partition, Chela Ram died 
in 1961 and the contract has since been 


held in the name of Jiwat Bai and Sons,- 


a business name and style in which Jiwat 
Bai, his widow and her son Hiralal had 


been carrying on the vending business., 


The contract-was being renewed from 
time to time, The last renewal was for a 
period of three years with effect from 
August 1, 1971, vide agreement of No- 
vember 16, 1972 (Annexure R-2) entered 
into between the President of India, on 
the one hand, and Hiralal,’ son of Chela 
Ram, “carrying on business under the 
name and style of M/s. Jiwat. Bai and 
Sons which is a proprietorship firm”, on 
the other. .The said contract was for a 
period of three years and was, therefore, 
due to expire on July 31, 1974. ` Accord- 
ing to clause 2 (a) of the agreement, the 
“licence” was renewable “at the discre- 
tion of the Railway Administration for 
subsequent period”. The renewal of the 
licence is regulated by the policy adopt- 
ed by the Railway Administration which 
is modified from time to time. Renewal 
of the vending licence-was regulated, until 
July 17, 1974, by the Railway Board’s let- 
ter of September -5, 1973, which appa- 
rently did not confer any right of renewal 
on any class of. vending licensees, By its 
communication of July 17,1974, the Rail- 
way Board modified the then existing po- 


licy and decided to exempt certain classes. 


of vending licensees . from the, operation 


of the existing policy. The. terms, of ex- 


emption were explained in the Northern 
Railway’s communication of July 24, 1974 
(Annexure R-4), . The relevant portion of 
this communication: - is in the following 
terms: 


“The Board hive decided vide’ iheir- 


letter No. 73-TGI0/600 dated 17-7-1974 


Jiwat Bai & Sons v. G, C. Batra (H: `L.. Anand. J.) . 


“by Dy. D. 8.” 


[Prs. 1-2] Delhi 311 


that a vendor who is holding am indivi- 
dual licence in his own name and is him- 
self actually doing the work without any 
vendor, helper, assistant etc., under. him 
(e.g., plying tea trolly puri/sweetmeat 
trolly, pan, bidi, cigarettes tray, khochas 
etc.) -as distinct from contractors of Re- 
freshment stalls, tea stalls, etc, having 
vendors, salesmen, bearers or helpers etc. 
under them; should -be exempted from the 
operation of the orders contained in the 
letter mentioned above. Accordingly,, all 
such individual vending licences may be 
renewed from time to time on expiry of 
the period of licence without calling for 
fresh applications even though they might 
have been held for more than six years, 
provided the licencées’ performance has 
been found continuously satisfactory. 
Please take action accordingly and ensure 
its strict compliance and acknowledge re- 
ceipt.” 


Meanwhile by his letter of July 26, 1974 
(Annexure ‘B’), the Superintendent of 
the Delhi Area, purporting to act for and 
on behalf of the President of India, in- 
formed “M/s. Jiwat Bai and Sons” that 
the Railway Administration had decided 
not to renew the. vending licence with 
effect from August 1, 1974, The letter 
did not give any reasons. Subsequently 
apparently at the request of the licensee, 
the licence was “extended upto 31-8-1974 
vide the Northern Rail- 
way’s communication of July 31, 1974 
(Annexure D-1). This communication 
was addressed to “M/s, Jiwat Bai and Sons 
vending contractors”, The process initiat- 
ed in the meanwhile for the award of the 
licence to the prospective licensees was 
stayed until the Railway Minister had 
seen the papers and it was directed that 
the status quo should be maintained. 
(Annexure ‘F’). By his letter of Novem- 
ber 22, 1974-(Annexure ‘H’), the Station 
Superintendent, Northern Railway, in- 
formed “M/s, :Jiwat Bai and Sons” by an 
endorsement on his letter addressed to 
the Divisional Superintendent that the 
“contract stands terminated as no exten- 
sion has been accorded and it hag been 
allotted to another contractor”. It ig this 
direction purporting to terminate the con- 
tract or refusing’ to renew the licence 
which is challenged by the petition, The 


‘Fetition was filed on November 28, 1974. 


During the pendency of the petition, there 
was a further change in the policy which 
is -reflected in -the Railway Ministry’s 
communication of February 24, 1975 (An- 
nexure ‘AA’)... In terms of this communi- 
cation the Board had decided “to exempt 
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the catering/Vending contracts awarded 
to bona fide refugees” from the operation 
of the then existing policy and it was di- 
rected that “all such contracts/licences 
held by bona fide refugees may be renew- 
ed from time to time on the expiry of the 
tenure without calling for fresh applica- 
tion”. i 


3. According to the cause title of 
the petition “M/s. Jiwat Bai and Sons” is 
the petitioner, The precise status of the 
petitioner is. not explicitly disclosed. It 


describes the petitioner as “a widow” 
and throughout identifies the peti- 
tioner with Jiwat Bai, who has 
also sworn the supporting affidavit al- 


though it mentions that the business was 
being carried on by her with the help of 
her son, an apparent reference to Hiralal. 
IL traces the history of the family’s as- 
sociation with vending at the Railways 
since 1920 and lays a claim to renewal of 
the licence which is used interchangeably 
with tenancy, inter alia, on the ground 
that the petitioners, having served the 
Railways over the years and having been 
of a satisfactory conduct during the ope- 
ration of various vending licences granted 
to the family from time to time, are en- 
titled to the renewal in terms of the Gov- 
ernment policy. The termination of the 
subsisting licence and refusal to renew it 
are characterised as illegal and mala fide 
with a view to benefit another person, The 
petition invokes fundamental right under 
Article 19 as also the principle of natural 
justice and it is contended that in terms 
of the policy, the petitioners were entitl- 
ed to the renewal of the licence and the 
renewal could not have been terminated 
without affording a reasonable opportu- 
nity to the petitioner of being heard and 
without assigning reasons for it, 


4, The petition is opposed on be- 
half of the Railway Administration on 
the grounds that the petitioner has no 
right to the renewal of the vending li- 
cence and could not, therefore, seek a 
writ of mandamus; that on the expiry of 
the period for which the licence was 
granted and of the period for which it 
was further extended, the licencee died a 
natural death and nothing survived on 
which the petitioner could base a claim; 
that the petitioner was in effect seeking 
to enforce a contractual right for a con- 
tractual obligation for which the present 
proceedings were not appropriate; and 
that in refusing to renew the licence of 
the petitioner and in granting the licence 
to another person, the Administration had 
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considered the application of the peti- 
tioner as well, and that the Railway Ad- 
ministration was under no obligation- to 
disclose the reasons for the refusal to re- 
new the licence, It was further contend- 
ed that there was no proper petition be- 
fore this Court and that Jiwat Bai, who 
was the real petitioner, has no cause of 
action for it as she was a complete stran- 
ger to the vending licence inasmuch as 
the agreement was entered into in the 
name of her son Hiralal, It is, however, 
admitted that a vending licence was 
granted to M/s. Amrit Rai Chela Ram in 
1962 which was later transferred to the 
name of Chela Ram w., e. f, February 1, 
1956 on the deletion of the name of Amrit 
Rai and that after the death of Chela Ram 
the licence was transferred in the name 
of "M/s. Jiwat Bai and Sons” from August 
1. 1962 and the same was being extended 
for three years from time to time and that 
the last period of the validity of the li- 
cence was extended on August 31, 1973 
after which it has not been extended, It 
is further stated that the contract was 
not in the name of Jiwat Bai but in the 
name of M/s, Jiwat Bai and Sons and the 
last agreement was signed by Hiralal, her 
son, It is further claimed that the licence 
was not covered by the revised policy 
which conferred certain additional rights 
on individual vending licensees. 


5. Before dealing with ‘the va- 
rious contentions urged on behalf of the 
petitioner, it would be proper to deal with 
the preliminary objection raised on be- 
half of the respondents that there was no 
proper petition before the Court and that 
Jiwat Bai, the real petitioner, had no cause 
of action for the relief As has been 
pointed out above, the petition is in the 
name of “M/s. Jiwat Bai and Sons”. The 
body of the petition, however, proceeds 
on the basis ag if Jiwat Bai, widow of 
Chela Ram, was the petitioner, The sup- 
porting affidavit is also sworn by the 
widow, The petition, however, states thait 
after the death of Chela Ram, husband of 
Jiwat Bai, the vending licence “was trans- 
ferred in the names of the petitioners”. At 
places, the petitioner is described in the 
singular while elsewhere it is made out to 
be a group of persons, an apparent refer- 
ence to Jiwat Bai, the widow of Chela 
Ram and her son, Hiralal, The last vend- 
ing agreement (Annexure R-2), however, 
was entered into between the President of 
India on the one hand and Hira Lal, son 
of Chela Ram, on the other. Hiralal was 
described in the agreement as: “carrying 
on business under the name and style of 
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M/s. Jiwat Bai and Sons”, The aforesaid 
style is further described in the agree- 
ment as “a proprietorship firm”, In the 
correspondence between the petitioner 
and the Railway Administration., which 
has been referred to above, the petitioner 
is variously described either as ‘M/s. 
Jiwat Bai & Sons” or as "Smt. Jiwat 
Bai”. At places, Jiwat Bai signed for 
M/s, Jiwat Bai and Sons. In the repre- 
sentation made to the Minister (Annex- 
ure 'E’), wherein Jiwat Bai has thumb- 
marked for “M/s. Jiwat Bai and Sons, 
vending contracts’. She has given the 
particulars of her “dependants” and the 
list includes Hira Lal, the son of the 
widow who is described as “working at 
shop”, The representation recites that 
the various agreements in the past were 
“renewed after expiry of those three pe- 
riods of agreements right from 1920 to 
1971 with our family members”, (Empha- 
sis supplied). The letter purporting to 
terminate the contract is also addressed 
to M/s, Jiwat Bai and Sons, The petition 
is either a model of inartistic drafting and 
gives cause for unnecessary confusion as 
to the status of the petitioner or peti- 
tioners either because of lack of precise 
instructions as to the person or perscns 
in whose name the vending contract was 
neld or as to the precise constitution of 
the firm or otherwise or has been drafted 
with a view to invoke sympathy for a 
widow and to otherwise give the impres- 
sion of the licensee being an individual so 
as to attract the revised policy, Be that 
as it may, taking advantage of this in- 
firmity Shri Dhebar, who appears for the 
Railway Administration, contends that 
the contract was entered into by Hira Lal 
as a person carrying on business in the 
name and style of “M/s. Jiwat Bai and 
Sons” which was described as his ‘“pro- 
prietorship firm” and that Jiwat Bai, who 
is the real petitioner had, therefore, nei- 
ther any locus standi to file the petition 
nor a cause of action for the relief. It is 
irue that the last contract was entered 
into by Hiralal son of Jiwat Bai claiming 
to be carrying on business in the name 
and style of M/s. Jiwat Bai and Sons 
which was described as a proprietorship 
firm, It is equally true that the petition 
purports to be by Jiwat Bai and Sons and 
yet the contents of the petition leave no 
manner of doubt that Jiwat Bai is the real 
petitioner, I am, however, unable to ac- 
cept the contention that such an infirmity 
would render the petition liable to be 
thrown out on that ground alone. From 


what has been stated above, it is obvious 
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that after the death of Chela Ram, Jiwat 
Bai, his widow and his son Hiralal had 
been carrying on the vending business for 
the benefit of the dependants of Chela 
Ram and the last agreement was entered 
into in the name of Hira Lal who was 
described as carrying on business in the 
name and style of M/s. Jiwat Bai and 
Sons. M/s. Jiwat Bai and Sons was ap- 
parently, a loose name and style to des- 
cribe the family which consists of Jiwaz 
Bai & Hira Lal. The various descriptions 
of M/s. Jiwat Bai & Sons were apparently 
the result of linguistic inexactitude and 
it would be reasonable to treat the peti- 
tion as a petition by the members of the 
family, I do not see why the widow and 
her son, who are uneducated if not illite- 
vate, should suffer because of legal pro- 
cedures which involve unnecessary and 
cumbersome norms and because the coun- 
sel who drafted the petition did not or 
could not have precise instructions as to 
the status of the family and of the firm. 
It may be useful to remember that the 
practice and procedure of Courts is in- 
tended to further the course of justice and 
not to impede or obstruct it. I would, 
therefore, treat this as a joint petition by 
Jiwat Bai and Hiralal and that is how the 
petition was heard on merits. Learned 
counsel for the petitioners sought to 
amend the petition so as to add the name 
of Hira Lal but I do not think it is ne- 
cessary to have a formal amendment for 
the purpose. The objection is, therefore, 
overruled, 


8. Whether there is any right to 
the renewal of the vending license either 
in terms of the agreement or by virtue of 
the relevant policy, is the first question 
that requires consideration, Clause (2) 


. (a) of the agreement provides that rene- 


wal of the licence for further period would 
be at the “discretion” of the Railway Ad- 
ministration. There was, therefore. no 
tight to renewal under the agreement. 
The revised policy in the matter of rene- 
wal of vending licences laid down by the 
Railway Board in its letter of July 17, 
1974, as ‘set in the Railway Board’s letter 
of July 24, 1974, however, clearly confers 
a right of renewal on such of the exist- 
ing vendees who conform to the require- 
ments for renewal in terms of the said 
policy, According to this policy, a vendor 
who was holding an individual licence in 
his own name and was himself actually 
doing the work without any vendor, hel- 
per, assistant etc., under him, was entitl- 
ed to the renewal of the vending licence 
irom time to time even though he might 
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have held it for more than six years pro- 
vided his performance had been found 
continuously satisfactory. The policy fur- 
ther lays down that it must be strictly 
complied with. The power conferred on 
the authorities to renew licences which 
satisfy the requirement for renewal laid 
down in the policy must be construed as 
a power coupled with a duty that must 
be exercised in favour of the subject if 
the requirements for such exercise are 
satisfied, To quote the language of Lord 
Cairns in the case of Frederic Guildor 
Julius v, The Right Rev, the Lord Bishop 
of Oxford; The Rev. Thomas Thellusson 
Carter, (1880) 5 AC 214; 


“There may be something in the 
nature of the thing empowered to be 
done, something in the object for which 
it is to be done, something in the con- 
ditions under which it is to be done, some- 
thing in the title of the person or persons 
for whose benefit the power is to be ex- 
ercised, which may couple the power with 
a duty, and make it the duty of the per- 
son in whom the power is reposed, to 
exercise that power when called upon to 
do so.” 


The principle was adopted by the Judi- 
cial Committee, (Alcock Ashdown and 
Co. Ltd, v. Chief Revenue Authority, 
Bombay, AIR 1923 PC 138) and had 
been approved by the Supreme Court, If 
the petitioners, being the existing licen- 
sees, satisfled the aforesaid requirement, 
they were certainly entitled to the rene 
wal in terms of the policy. í 


T7. The next question that requires 
consideration is as to the nature of such 
a right, If the right to renewal confer- 
red by the policy is contractual in nature, 
then obviously the petitioner would not 
be entitled to enforce that right in the 
- present proceedings because Article 226 

of the Constitution of India is not a forum 
for the enforcement of contractual rights. 
A regular civil action is the appropriate 
forum for such a relief, If, however, the 
right has its genesis not in the contract 
but in the policy and, therefore, is an 
executive order, it would not be a con- 
.tractual right but a right arising out of 
executive action. Mr, Dhebar, learned 
counsel for the Railway Administration 
contends that when the policy confers a 
right of renewal, assuming that it does, 
it is In no way different from a unilate- 
ral amendment of the agreement as it 
were to confer an additional right on the 
other party to the agreement and that the 
right was in a sense still a contractual 
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right because in the absence of the agree- 
ment no right of renewal whatever would 
have existed. This contention appears to 
me to be misconceived, The agreement 
confers no right of renewal whatever. The 
tight of renewal, subject to certain con- 
ditions being satisfied, is conferred by the 
policy even though on persons who held 
the licences, The foundation for the right 
is the policy decision of the Government 
even though the subsistence of the vend- 
ing licence is a qualifying condition for 
it. There can be no question of a uni- 
lateral modification of the agreement, It 
is a benefit given to a vendor in addition 
to those to which he was entitled in terms 
of the agreement. The right could not, 
therefore, be considered contractual in its 
origin so as to disentitle the petitioners to 
enforce it in the present proceedings, 


8. Shri Dhebar, however, contends 
that assuming that the policy confers a 
right and that the right was 
denied to the petitioners in contra- 
vention of the policy, the petition for a 
writ of mandamus would, nevertheless, be 
not maintainable and the petitioners 
would not be entitled to any relief be- 
cause the policy was not statutory in 
nature and a mere breach of non-statu- 
tory policy or instructions would not af- 
ford a cause of action for such a relief 
Shri Dhebar further contends that a claim 
for a writ of mandamus must be founded 
on a legal right and that breach of a mere 
non-statutory instructions neither confers 
a right nor gives rise to any statutory ob- 
ligation which alone could be enforced by 
a writ of mandamus, It ig further con- 
tended that an administrative direction 
like the present policy could not confer 
eny justiciable right upon a citizen which 
could be enforced in a Court by a writ or 
order in the nature of mandamus and that 
the foundation for the issue of a writ or 
order in the nature of mandamus being 
the existence of a legal right, and admin- 
istrative order being incapable of confer- , 
ring any justiciable right, no writ could 
be issued. It is true that the policy is 
not statutory in nature and is, at best, in 
the nature of executive instructions issued 
with a view to regulate the renewal of 
vending licences, and may, in thaf sense, 
likened to'a Government scheme. It is 
equally true that when an executive au- 
thority commits breach of these instruc- 
tions, it could not be said that a statutory 
obligation had been violated, It is also 
undisputed that ordinarily a claim for 
mandamus must be based on a legal right 
and such a writ is granted to compel the 
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performance of a statutory duty. There 
are, however, well recognised exceptions 
to this general rule. It has been recognis- 
ed that there are administrative orders 
which confer right and impose duties and 
that Court have a power in appropriate 
cases to compel performance and the 
obligation imposed by a non-statutory 
scheme or administrative instructions upon 
the executive authorities (Union of India 
v. K. P. Joseph, (1973) 2 SCR 752 = (AIR 
1973 SC 303); Union of India v. M/s, In- 
do Afghan Agencies, AIR 1968 SC 718). 
At one time it was no doubt thought that 
the executive instructions did not bind 
the authorities, could -not confer any 
right or obligation and could not, there- 
fore, be enforced, in a Court of law. 
Recent legal thinking has, however, re- 
cognised that where there is no statutory 
provision, executive instructions fill in the 
gap (Sant Ram v. State of Rajasthan, 
(1968) 1 SCR 111 = (AIR 1967 SC 1910)) 
and are not only capable of conferring 
tights on the citizen and imposing obliga- 
tions on the authorities, which are charg- 
ed with the duty of carrying out the po- 
licy, but that in appropriate cases Court 
may even compel the performance of such 
a duty. 


9. The next question that requires 
censideration is whether in declining to 
grant renewal, the Railway Administra- 
tion was uhder any obligation to disclose 
its reasons and is a question that, to my 
“mind, must be answered in the affirma- 
tive, In a system based on the rule of 
law, all executive action must conform to 
constitutional, statutory and policy con- 
straints, These constraints may either 
confer a right on the subject or impose 
an obligation on the executive authority 
and to that extent, therefore, lay down 
the limitation of executive action. In such 
a system, Government being one of laws 
and not of men, executive action is sub- 
ject to judicial review with a view to 
determine if it is within such limitations 
or transgresses them or is otherwise ar- 
bitrary. (E. P. Royappa v. State of Tamil 
Nadu, AIR 1974 SC 555). It is now well 
recognised that apart from other con- 
straints, the executive action must be 
bona fide, just, fair and honest (Partap 
Singh v, State of Punjab, AIR 1964 SC 
72; E. P. Royappa v. State of Tami] Nadu, 
AIR 1974 SC 555). There is very little 
to distinguish this obligation from the 
duty to act judicially because the require- 
ment of the judicial act is in a sense 
nothing but a requirement to act justly 
and fairly and not arbitrarily or caprici- 
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ously, The dividing line between admin- 
istrative power and quasi-judicia] power, 
is very thin and is being gradually obli- 
terated (A. K. Kraipak v. Union of India, 
(1970) 1 SCR 457 = (AIR 1970 SC 150)). 
The requirement to give reason for a de- 
cision is an integral part of a judicial or 
quasi-judicial power. Such a requirement 
constitutes a built-in safeguard in power 
against arbitrariness, Without such a re- 
quirement, judicial review would not only 
be difficult but may even be rendered far- 
cical. If judicial review is intended to 
test the validity of an executive action on 
the touchstone of constitutional, statutory 
or policy obligations, how can judicial re- 
view be effectively carried out unless the 
executive action discloses the reasons 
which led to it. For then alone, it would 
be possible for a Court to determine if the 
executive action had transgressed the. per- 
missible limits, was just and reasonable, 
was not arbitrary or based on caprice, 
malice or other improper motivation, If, 
for example, in the present case, it is open 
to this Court to examine the. decision not 
to renew the licence in the context of the 
revision of the Government policy relat- 
ing to renewal how is this Court to deter- 
mine if the action conforms to the policy 
and is, therefore, neither arbitrary nor 
unfair or unreasonable unless reasons are 
disclosed either in the order or otherwise 
which may enable such a scrutiny or 
which may make any scrutiny meaning- 
ful, It must, therefore, be held that 
where executive action affects rights of a 
citizen or is part of process which may 
give rise to a right, it must disclose re- 
asons so that in the event of the chal- 
lenge being thrown to such an action, it 
can be judicially tested. It was not dis- 
puted that the impugned order declining 
to grant renewal did not disclose any re- 
asons. No reasons for it were attributed 
to it either in the return or in the course 
of the arguments at the hearing of the 
petition and it was claimed that the Ad- 
ministration was under no obligation to 
give any reasons whatever, Such an order 
could not be allowed to stand and must be 
quashed. 


10, Shri C. G. Suri, who appears 
for the petitioners, claimed that on the 
conclusion that I have arrived at, a writ 
of mandamus must issue directing the 
Administration to renew the licence be- 
cause in terms of the policy, the peti- 
fioners were entitled to such a renewal 
as of the right. Learned counsel for the 
parties invited me to construe the terms 
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of the policy and to determine if, having 
regard to the conditions for the renewal, 
the petitioners were entitled to renewal 
or not, The policy no doubt envisages a 
right to renewal for the category of ven- 
dees covered by the policy unless their 
performance had been found to be ‘“con- 
tinuously satisfactory”. It was not dis- 
puted that there was nothing on the re- 
cord to indicate that the petitioners had 
been guilty of any improper conduct or 
that their performance has not been found 
to be continuously satisfactory. The con- 
troversy between the parties, however, 
turned on the question if the petitioners 
belonged to the category on which addi- 
tional right had been conferred by the 
1evised policy, While it was contended 
on behalf of the petitioners that the re- 
vised policy applied to such of the licen- 
sees who were plying their vending trade 
of their own without any outside help ir- 
respective of whether the licensee was an 
individual or a family, as in the present 
case, it was contended on behalf of the 
Administration that on a true construc- 
tion of the policy it must be held that it 
applied only to an individual licensee and 
the moment it was conceded that the pe- 
titioners in this case were a group of two 
persons or even if it were one the vend- 
ing business was being done with the help 
cf a son or a mother, the petitioners 
would be outside the policy, Shri Suri 
also made a strong plea for the benefit of 
the latest policy contained in the Railway 
ministry’s communication of February 
24, 1975 (Annexure ‘AA’) even though this 
policy was introduced subsequent to the 
filing of the present petition. 


11. It, however, appears to me 
that it would not be proper for this Court 
in the peculiar circumstances of this case 
to interpret the policy or to determine if 
the petitioners satisfied the condition for 
the renewal and was, therefore, entitled 
to a renewal of the licence, The claim of 
the petitioners for a renewal has not been 
considered in terms of the aforesaid po- 
licy, The right of renewal in terms of 
the policy is subject to the petitioners’ 
satisfying the conditions for the renewal. 
Whether the petitioners satisfied the con- 
dition or not, involves not only an inter- 
pretation of the policy but also certain 
facts which must be determined by the 
authorities charged with the duty, and 
after giving to the petitioners an oppor- 
tunity of being heard and by a proper 
decision disclosing its reasons, Such 4a 
determination can more conveniently be 
made in the first instance by the autho- 
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rities themselves, It would be unfair to 
the authorities if this Court were tə em- 
bark upon an interpretation of the policy 
or the determination of questions of fact 
without giving such an opportunity to the 
authorities themselves, The question 
whether the petitioners should be given 
benefit of the latest policy which pro- 
tects the vending licences grant- 
ed in favour of displaced persons is also 
a matter for the consideration of the au- 
thorities. It would be for the authorities 
to consider if the benefit of the latest po- 
licy should be made available to a vend- 
ing licensee whose licence was not re- 
newed although he continued to do the 
vending business even after the said po- 
licy was announced although initially by 
virtue of a ministerial order and later 
under the auspices of this Court. It is, 
however, not proper for this Court to 
express any opinion on this question at 
this stage. 

12. In the circumstances, I would 
accept the petition, quash the order ter- 
minating the licence and/or refusing to 
renew the licence and would direct that 
the Railway Administration would consi- 
der, within three months from today, if 
the petitioners are entitled to the rene- 
wal of the licence in terms of the re- 
vised policy announced by the Railway 
Board in its communication of July 17, 
1974, after hearing the petitioners and 
considering such material as may be plac- 
ed before the authorities by them and de- 
cide the question by a speaking order. 
The Administration would also consider 
if there is a case for the benefit of the 
latest policy being given to the peti- 
tioners, I further direct that until such 
a decision shal] have been arrived at, sta- 
tus quo would be maintained and the 
petitioners would not be disturbed. 

13. The petitioners would have 
their costs. Counsel's fee is assesseq at 
Rs. 350/-. 

Petition allowed. 
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(A) Delhi Rent Control Act (59 of 
1958), Section 2 (1) (as amended. by Ordi- 
nance 24 of 1975) — Scope of amendment 
— Death of statutory tenant leaving be- 
hind widow, son, parents etc, — Protec- 
tion granted by amendment, whether 
available to son. 

The rights of possession which have 
been conferred upon the legal representa- 
tives of the deceased statutory tenant are 
statutory rights conferred by Section 3 of 
the Ordinance by amendment of S. 2 (1) 
of the Rent Control Act and these rights 
have to be claimed or exercised only in 
accordance with the provisions of law and 
subject to the conditions and restrictions 
contained therein, There is no scope for 
enlarging them by any equity or justice. 

(Para 14) 

If some statutory tenant dies leaving 
behind him his widow and son and the 
parents, financially dependent on him un- 
der the amended law, his widow is to in- 
herit the rights of the statutory tenant but 
thesons andparents ofthe deceased will 
not inherit any right of a statutory tenant 
and onthe extinction of the right of the 
widow, the right will not revive and can- 
not be inherited either by the son or by 
the parents of the deceased, who are in 
Tower categories and the right will be ex- 
tinguished. AIR 1965 SC 414, Ref. 

(Para 11) 
Cases Referred: Chronological Paras 
AIR 1965 SC 414 = (1964) 4 SCR 892 8 


M. Ahmed, for Appellants; G, L. 
Rawal, for Respondent. 


JSUDGMENT:— This is a defendant’s 
Second Appeal filed under Section 100 of 
the Code of Civil Procedure, against the 
appellate judgment and decree of the Ad- 
ditional District Judge, Delhi, dated 14th 
January, 1975, by which he has dismiss- 
ed the appeal with costs and affirmed the 
decree of the court of first instance dated 
6th February, 1974, for recovery of pos- 
session of the premises in dispute. 


2. The premises in dispute consist 
of a portion of the ground-floor in house 
No, 4766, Partap Street, 23, Darya Ganj, 
Delhi, This property was and still is 
owned by the respondent. Prem Sarup 
Kapoor, deceased, (father of the Ist ap- 
pellant) was a tenant in respect of the 
said premises, He died on 8th August, 
1969. The respondent has instituted the 
suit on 5th November, 1969, on the alle- 
gations that a notice dated 24th May, 
1968, terminating the contractual tenancy 
had been served on the deceased tenant 
on 27th May, 1968, and the tenancy stood 
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determined with effect from 30th June, 
1968. Thereafter the deceased became a 
statutory tenant and his rights in the pre- 
mises were neither transferable nor heri- 
table and as such the defendant appellants 
were trespassers and had no legal right 
to continue to occupy the premises in 
dispute; hence a decree for recovery of 
possession was claimed. In the suit im- 
pleaded as defendants were the son of 
the deceased, named Prem Parkash Ka- 
poor (appellant No. 1 before me), besides 
his widow, Smt. Mangan Bai (who died 
during the pendency of the suit), and 
other defendants 3, 4 and 5 were the wife 
and daughters of Prem Parkash Kapoor, 
appellant No. 1. 


3. The defence in substance was 
that the contractual tenancy of the de- 
ceased had not been terminated and the 
respondent before me had no locus standi 
to institute the suit. A replication to the 
written statement was filed and on the 
pleadings of the parties, the following 
issues were framed: 


“1. Whether the plaintiff had validly 
terminated the tenancy of Prem Sarup 
Kapoor, deceased ? 


2. If issue No. 1 is proved, whether 
the defendants are still tenants? 

3. Is the plaintiff owner of the suit 
If so, to what effect ? 
4. Relief.” 


The court of first instance after consider- 
ing the entire evidence on record, includ- 
ing the sale deed (Ex. P-2) and'the reso- 
lution of the Municipal Corporation per- 
mitting the plaintiff to construct the house 
on the said land as well as documents to 
show the payment of house-tax and the 
counter-foils of the receipts including the 
ones signed by the deceased-tenant, came 
to the conclusion that the. respondent was 
the owner of the property and issue No. 
3, was answered in the affirmative. With 
regard to issue No. 1, the court came to 
the conclusion that the’ contractual te- 
nancy of the deceased tenant had been 
terminated by notice (copy Ex, P-7) which 
had been served under registered acknow- 
ledgment due (Ex. P-8) and the issue 
Was answered in the affirmative. On 
issue No. 2 the version of the defendants 
was disbelieved and the issue was decid- 
ed against the defendants. As a result, 
the suit was decreed with costs, Feeling 
aggrieved, the defendants filed an appeal 
before the District Court which came up 
for hearing before Mr. H, K. S. .Malik, 
Additional District Judge. During the 
course of arguments the finding on issue 
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No. -3 wag not challenged and. the attack 
was confined to answer to issue No. i. It 
was contended that the’ notice of termi- 
nation of tenancy had not been served on 
the deceased tenant. This contention was 
repelled and the lower appellate court 
after examining the material on record 
agreed with the court: of first instance and 
affirmed the finding, Nothing was, how- 
ever, urged before the lower appellate 


court in regard to issue No, 2. As a re- 


sult, the appéal was dismissed with costs. 
Hence this second appeal. 

4, The widow of the deceased fs 
nant, arrayed as defendant No, 2, died on 
6th August; 1970, during the pendency of 
the suit and her son (appellant No, 1 be- 
fore me) was treated „as sie heir ond legal 
representative. 


5. Mr. M, Ahmed hag istered 
the finding of the lower appellate court 
on issue No. 1 with regard to the service 
of notice terminating the tenancy of the 
deceased tenant, He hag also submitted 
that the law has since been changed ` by 
Ordinance 24 of 1975 and the appellants 
are entitled to the protection against 
eviction and notice be taken of the change 
in the law and the decree of the lower 
appellate court be reversed. 


6. I shall now consider the- first 
contention of the appellants. The.copy,of 
the notice served on the deceased tenant 
is Ex. P-7, dated 24th May, 1968. The 
postal acknowledgment receipt of service 
on him is Ex, P-8. It iş addressed to 
Prem Sarup Kapoor, House No, 4766, Par- 
tap Street, 23, Darya Ganj, Delhi, which 
is the correct address. The acknowledg- 
ment purports to have been signed by 
Prem Sarup Kapoor; himself under date 
27th May, 1968. The receipt bears the 
postal mark and there is nothing suspi- 
cious about it brought out on the record 
and thë presumption of its genuineness 
can be safely drawn. To conclude the 
matter further a reply to the said notice 
(Ex. P-7) had been sent by an Advocate 
on behalt of the deceased tenant. It is 
Ex. P-1, dated 15th June, 1968. It is ad- 
dressed to Mr, Jiwan Lal Seth, Advocate, 
and the reply recites “My client Shri 
Prem Sarup Kapoor is in receipt of your 
notice dated 24-5-1968 sent on behalf of 
Shri Atma Ram and I under instructions 
from my client do hereby reply you as 
under” and the reply is signed by Mr. 
Bharat Inder Singh, Advocate, Mr, Bha- 
rat Inder Singh, Advocate, was examined 
as a witness for the plaintiff as P. W. 1. 
He has stated that the reply to notice had 
been given under the instructions of the 
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deceased tenant. Both the courts below 
have believed his statement and . have 
found it as a fact that the notice to quit 
had been properly and legally served on 
the deceased tenant, I-do not find any 
legal infirmity in the reasoning or con< 


_Clusion of the court below and I endorse 


the finding: that the notice had- been va- 
lidly. served and the deceased was at the 
time of his death merely a statutory te~ 
nant. . 

7. This takes me to the considera- 
tion of the second contention raised by 
Mr, Ahmed. The definition. of tenant . as 
given in the Delhi Rent Control Act, 59 
of 1958 prior .to eat? was as fol- 
lows: 

"2 (1) tenant’ means any person ae 
whom or on whose account or behalf the 
rent of any premises is or but for a spe- 
cial contract would be, payable and in- 
cludes a sub-tenant and also any person 
continuing in possession after the termi- 
nation of his tenancy but shall not in- 
clude any person against whom any order 
or decree for: eviction has been made.” 


Ordinance 24 of 1975 promulgated on ist 
December, 1975, has made a vital change- 
in the definition. It has substituted a 
new definition and has given it retrospec~ 
tive effect,- The Ordinance is said to 
have been replaced” by an Act without 
any material change, Section 3 of the 
Ordinance may be quoted: with. advan- 
tage. 

“3, In Section 2 of the principal Act, 
for clause (1) the following clause shall 
be, and shall be deemed always to have 
been substituted, namely, 

‘(1) ‘tenant’ ‘means any person y 
whom or or whose account-or behalf the 
rent of any premises is, or, but for a spe- 
cial ‘contract, would be, payable, and ins 
cludes— - : ; 

(i) a sub-tenant; 

(ii) any person continuing in posses 
sion after tae termination of the tenancy; 
and 

(üi) i in the event of the death of the 
person continuing in possession after the 
termination of the tenancy, subject to the 
order of succession and conditions speci- 
fied, retrospectively, in Explanation I and 
Explanation I to this clause, such of = 
aforesaid person’s— `> ' 

(a) spouse, : 

(b) son or dehi or, where: there 
are both son and daughter, both of them, 

{c) parents, 

(d) daughter-in-law, being the widow 
of his pre-deceased son, 
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as had been ordinarily living in the pre- 
mises with such person as a member or 
members of his family up to the date of 
his death, but does not include,— : 

(A) any person against whom an 
order or decree for eviction: has been 
made, except where such decree or order 
for eviction is liable to be re-opened: 
under the proviso to Section 4 of the 
Delhi Rent Control (Amendment): Ordi- 
nance, 1975; 


(B) any person to whom a licence, a9 - 


defined by Section 52 of the Indian Ease- 
ments Act, 1882, has been granted. _ 

Explanation I— The order of suc- 
cession in the event of the death of the 
person continuing in possession after the 
termination of the tenancy shall be as fol- 
lows: , 

(a) firstly, his surviving. spouse; 

(b) secondly, his son or daughter, or 
both, if there is no surviving spouse, or 
if the surviving spouse did not ordinari- 
ly live with the deceased person as a 
member’ of his family up to the date of. 
his death; 

(c) thirdly, his parents, if there is no 
surviving spouse, son or daughter of the 
deceased person, or if such surviving 
spouse, son or daughter or any of them, 
did not ordinarily live in the premises as 
a member of the family of. the deceased 
person up to the date of his death; and 

(d) fourthly, his daughter-in-law, be- 
ing the widow of his pre-deceased son, if 
there is no surviving spouse, son, daughter 
or parents of the deceased person, or if 
such surviving spouse, son, daughter, or 
parents, or any of them, did not ordinarily. 
live in the premises as a member of the, 
family of the deceased poe up to the 
date of his death, 

Explanation I— If the person, who 
acquires, by succession, the right to con- 
‘tinue in possession after the termination 
of the tenancy was not financially depen-' 
dent on the deceased person on ‘the date: 
of his death, such. successor ghall acquire 
such right for ‘a limited period of one- 
year; and, on the expiry of that period, 
or on his death, whichever is earlier, the- 
right of such’ successor to . continue.: in. 
possession efter the termination of the 
tenancy shall become extinguished. 

Explanation HI.— For the removal of: 
doubts, it is hereby declared. that— l 

(a) where, by reason of Explanation. 
I, the right of any successor to continue’ 
in possession after the termination of.the 
tenancy becomes extinguished, such ex- 
tinguishment shall not affect the right of 
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ány other successor of the same category 
to continue in possession after the termi- 
nation of the tenancy; but if there is no 
other successor of the same category, the 
right to continue in possession. after. the 
termination.of the tenancy shall not, on 
such extinguishment, pass on to any other 
successor specified in any lower category 
or categories, as the case may be; 

- (b) the right of every successor, re- 
ferred to in Explanation I, to continue in 
possession after the termination of the 
tenancy, shall be personal to him and 
shall not, on the death of such successor, 
devolve on any of his heirs’.” 

8. It is obvious that the object of 
the amendment is to give a limited pro- 
tection to the legal representative of a de- 
ceased tenant, whose contractual tenancy 
had been terminated and who had become 
a statutory tenant, which rights were, as 
held in the decision of the Supreme Court 
in Anand Nivas Private Ltd. v. Anandji 
Kalyanji Pedhi, AIR 1965 SC 414, only 
personal and not heritable. The amend- 
ed law has widened the definition of a 
tenant to the effect that in the event of 
the death of the person continuing in 
possession on the termination of tenancy, 
(which is merely for the sake of facility 
hereinafter referred to by me as a statu- 
tory tenant) will, subject to the order of 
succession specified in the clause, include 

spouse, son or daughter or both of 
them, the parents and the daughter-in- 
law being the widow of the pre-deceased 
son, subject to two conditions, namely, the 
successor should have been ordinarily 
living in the premises with the statutory 
tenant as a member of his family up to 
the date of the death, The other. condi- 
tion as contained in Explanation IT is that 
such successor should be financially de- 
pendent on the deceased’ Should the con- 
ditions be ‘satisfied, the order -of succes- 
sions ‘provides that on the death of -the 
statutory tenant, the right to continue in 
possession will devolve firstly on the sur- 
viving -spouse and’ secondly on his son or 
daughter or both, if there is no surviving 
spouse, or.if the surviving spouse did not 
ordinarily live with the deceased. person 
as 'a member of hig family up to the date 
of his death; thirdly, his parents, if the 
first two categories fail, and fourthly, his 
daughter-in-law, being the widow of his 
pre-deceased son, if the earlier categories 
of successors fail, An-exception has been 
provided by the amendment that a person 
against whom an order for eviction has 
been passed will not be entitled to claim 
the right. of succession to the tenancy ex- 


~ 
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cept under the proviso to Section 4 of the 
Ordinance, nor will it apply to any person 
to whom a licence has been granted as 
defined in the Indian Easements Act. 


9. Explanation II provides that if 
the person who acquires by succession the 
right to continue in possession after the 
termination of the tenancy was not finan- 
cially dependent on the deceased person, 
such suecessor shall acquire the right only 
for alimited period of one year or till his 
death whichever occurs eariier and there- 
after the right of such suecessor would be 
extinguished, 


10. Explanation IJ] has been in- 
serted to remove all doubts which may 
arise on a construction of the aforesaid 
provisions. It provides that where by rea- 
son of Explanation II, the right of any 
successor of a statutory tenant becomes 
extinguished, such extinguishment shall 
not affect the right of any other successor 
of the same category to continue in pos- 
session after the termination of the 
tenancy, but if there is no other successor 
of the same category the right to continue 
in possession after the termination of 
the tenancy shall noi, on such extinguish- 
ment, pass on to any other successor 
specified in any lower category or 
categories, as the case may be. 


11, This clause of the explanation 
makes it clear that the right of a successor 
to the statutory tenant is confined only 
to the persons in the same category to the 
exclusion of the persons in the lower 
categories and where the successor who 
succeeds under Explanation J dies or his 
right is otherwise extinguished, the 
right cannot pass on to the successors of 
the deceased tenant in any lower category. 
In my opinion, if some statutory tenant 
dies leaving behind him his widow and 
son and the parents, under the amended 
law, his widow is to inherit the rights of 
‘the statutory tenant subject to the condi- 
‘tion of her ordinarily living with the de- 
ceased and being financially dependant on 
him, but the sons and parents of the de- 
ceased will not inherit any right of a 
statutory tenant and on the extinction of 


the right of the widow, the right will not 


revive and cannot be inherited either by 
the son or by the parents of the deceased, 
who are in lower categories and the right 
will be extinguished. i 
12. A plausible argument, which 
could be advanced was that the legal re- 
presentatives in the other categories may 
claim their right not from the deceased 
statutory tenant, but from his permitted 
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successor, le, the widow. But, even this 
contention has been put at rest by the in- 
sertion of clause (b) to Explanation III. 
This provides that the right of every suc- 
cessor referred to in Explanation I to con- 
tinue in possession after the termination 
of the tenancy shall be personal to him 
and shall not, on the death of such suc- 
cessor, devolve on any of his heirs. Hence, 
the result is that the son or daughter com- 
ing within the second category cannot 
claim any right upon the death of the 
successor to the statutory tenant in the 
first category. In my opinion, where the 
son and daughter of the second category do 
not have any right in the premises after 
the death of the statutory tenant and 
opening of his succession they cannot ac- 
quire any rights on the death of the suc- 
cessor widow claiming either under the 
deceased statutory tenant or the successor, 
Surely, in a case where the person in the 
lower category did not possess any right 
on the death of the deceased statutory te- 
nant, he cannot. improve his right by the 
intervention of one or more deaths in the 
family, 

13. It has been contended that the 
daughter-in-law who is the widow of a 
pre-deceased son, who has been put in 
the fourth category needs greater protec- 
tion of having to reside in the tenanted 
premises and her case would be more de- 
serving than that of the widow and the 
son or daughter and so she could well 
have been placed in the first category 
along with the widow. But this is a mat- 
ter for the consideration of the’ legisla- 
ture and the courts cannot question the 
Poe of the Parliament in enacting the 
aw. 

14, The fact, however, remains 
that the rights of possession which have 
been conferred upon the legal represen- 
tatives of the deceased statutory tenant 
are statutory rights conferred by Section 
3 of the Ordinance by amendment of S. 
2 (1) of the Rent Control Act and these! 
rights have to be claimed or exercised 
only in accordance with the provisions of 
law and subject to the conditions and re- 
strictions contained threrein, There is no 
scope for enlarging them by any equity 
or justice. 

15.: Applying the provisions of 
law to the facts of the case, it is clear 
that the deceased -statutory tenant. died 
on 8th August, 1969, after his contractual 
tenancy had been terminated with effect 
from 30th June, 1968. He was a statutory 
tenant entitled to personal protection 
against eviction, Under the rule of law 
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and removal of an` officer from the 
office under the District Council.. 
That being so, we are inclined to hold that 
the expression ‘losing the confidence of the 
majority of the electors or of the people of 
the Elaka’ in clause (i) of Section 6 of the 
Act means losing of the confidence of the 
total electors or of the total people of the 
Elaka entitled to vote. Hence we find that 
in the instant case the petitioner cannot be 
said to have lost the confidence of the majo- 
rity of his electors or of the people of th 
Elaka entitled to vote, as contemplated under 
clause (i) of Section 6 which may invite his 
removal from the office. So, the order pass- 
ed by the Executive Committee, which has 
been approved by the District Council, is not 
in. conformity with clause (i) of Section 6 of 
the Act. > i 


-- 4e The learned Advocate General 
also submits that under Section 6 of the Act 
a Chief may be removed from the office or 
suspended by the Executive Committee if in 
its opinion the Chief had lost the confidence 
of the majority of his electors or of the people 
of the Elaka, and, therefore, it is a matter of 
subjective opinion formed by the Executive 


Committee and approved by the District 
Council. It is submitted that on ultimate 
analysis the removal of'a Chief depends 


upon the subjective satisfaction of the Dis- 
trict Council and, therefore, the action based 
on the subjective satisfaction of the District 
Council is not reviewable by this Court under 
Article 226 of the Constitution of India. In 
support of his submission. the learned Ad- 
vocate General] has referred to an unreported 
decision of this Court in Civil Rule No. 407 
of 1961 decided on 18-5-1962. We have 
perused the judgment_in Civil Rule No. 407 
of 1961, wherein the following observations 
appear: 

“In the present case, the District Coun- 
cil has formed an opinion on the facts before 
it that the petitioner has violated the terms 
and conditions of his appointment and has 
further come’ to the conclusion that he has 
lost the confidence of the: majority of ‘his 
electors. ‘The opinion of the Executive Com- 
mittee is not examinable by this Court’ in a 
proceeding under Article 226 of the Constitu- 
tion. . The only limitation on the powers « 
the (Chief) Executive Committee is that be- 
fore the Chief is removed he should be given 
an opportunity of being heard?” f 

15. _ This case is, however, distingui- 
shable -on facts. The subjective opinion of 
the Executive Committee and the action ‘in 

{pursuance thereof ‘for removal and suspension 
of a Chief must be formed and taken on the 
basis of the provisions laid down in Section 6 
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` valid and operative in the 
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itself of the Act. If the subjective’ opinion 
cannot be said to have been formed on an 
ground or grounds enumerated under Section 
6 of the Act such a subjective opinion will 
be, in our opinion, without jurisdiction and 
as such invalid and liable to be quashed in 
an application under Article 226 of the Con- 
stitution. The jurisdiction for removal and 
suspension of a Chief arises out of the provi- 
sions of Section 6 of the Act and if any action 
for remova] and suspension is taken without 
complying with the provisions of Section 6, 
that action will be clearly reviewable in a 
Writ Petition. — 


16. In Civil Rule No, 407 of 1961 
(Assam) this Court found that the Dis- 
trict Council had formed the opinion on 
the facts before it that the petitioner 
violated the terms and conditions of his 
appointment, which is clause (a) of Sec- 
tion 6 at the relevant time. It was not 
disputed in that case that the Chief vio- 
lated some terms and conditions of his 
appointment, In the instant case, the opi- 
nion of the Executive Committee has 
been formed on the basis that the Chief 
has lost the confidence of the majority 
of his electors or of the people of the 
Elaka; But this opinion has been formed 
on a wrong interpretation of clause (i) of 
Section 6 of the Act. From the language 
of Section 6 it is quite clear that the sub- 
jective opinion that can be formed by 
the Executive Committee, must comply 
with the requirements of Section 6, other- 
wise the opinion or the action by the 
Executive Committee in’ pursuance there- 
of and the approval accorded by the Dis- 
trict Council cannot be sustained in law. 
If the Executive Committee arrives at 
the subjective opinion, without any mate- 
rials to form it or on erroneous interpre- 
tation of Section 6, such an opinion, even 
though stated to be subjective, cannot be 
sustained in law and certainly may be 
interfered with in writ jurisdiction. 

17. ‘The learned Advocate General 
also presses into service the decision of 
this Court in Civil Rule No. 739 of 1969 
(U Span Suchiang v, Jowai Autonomous 
District Council) reported in AIR 1971 
Assam and Nagaland, 109 and refers to 
paragraph 6 of the report wherein the 
following passage occurs: 


“Since section 6 has not’ been chal- 
lenged, we will assume the. section to be 
case of the 
petitioner, This. section therefore em- 
powers the Executive Committee to take 
action for removal and’ suspension of a 


Chief under certain conditions. The Exe- 
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cutive Committee has to form its opinion. 
How the Executive Committee will arrive 
at its opinion is not provided in the Act. 
It will be therefore opén to the Execu- 
tive Committee to devise its own proce- 
dure to ascertain the public opinion about 
the loss of confidence in the Dolloi. Such 
a discretion cannot be fettered in any 
way unless it can be shown to be against 
any provisions of law or custom or pal- 
pably and flagrantly so unjust that it 
may perhaps be termed mala fide to call 
for interference.” 


The learned Advocate General submits 
that there is no allegation of mala fide 
in the instant case and relying on the 
decision of this Court in the above case, 
he submits that the discretion of the 
Executive Committee and, for the matter 
of that, of the District Council cannot be 
fettered by any outside consideration. 
We are, however, unable to accept this 
submission on the basis of the observa~ 
tion of this Court in the above case, The 
Executive Committee may devise its own 
procedure to ascertain the public opinion 
about losing of the confidence of majo- 
rity of the electors or people of the 
Elaka entitled to vote by the Chief. 
There is nodispute about that, The pub- 
lic opinion may be ascertained either by 
holding referendum or in any other man- 
ner that may be found suitable by the 
Executive Committee, But in ascertaining 
the majority, the majority . of the total 
electors or of the total people of the 
Elaka entitled to vote must be taken in- 
to consideration, Otherwise, that will go 
against the provisions of Section 6 of the 
Act itself, We find that the above deci- 
sion of this Court also does not assist 
the respondents, 


18. In the result, we set aside the 
impugned order. of:removal of the peti- 
tioner from the office of Syiem of. Lan- 
grin Syiemehp 


‘19. The petition is eee al- 
lowed and the Rule is made absolute. 
There will be no order as to costs. 

D. M. SEN, J.:— i agree, 


Penton allowed, 
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Amal Krishna Sarkar, Plaintiff-Ap- 


pellant v. Bejoy Gopal Sarkar and others, 
Defendants-Respondents, 

Second Appeal No, 188 ot 1972, D/- 
18-4-1975.* 

(A) Civil P, C. (1908), S. 100 — Find- 
ings of fact — Though erroneous cannot 
be upset in second appeal, (Para 14) 


(B) Hindu Law — Joint family pro- 
perty — Presumption and burden of 
proof about property being joint, 

There is no presumption that’ pro- 
of a member of the 
family belongs to the joint family, even 
if it is assumed that the family is joint. 
The burden is on the plaintiffs to prove 
that the properties belong to the joint 
family. They are to prove that the suit 
properties have been acquired by the de- 
fendant with joint-family fund or have 
been given rise to by a joint family. nu- 
cleus, and further that. the, nucleus, it 
any, was sufficient to give rise to the suit 
properties (AIR 1975 Gauhati 30 
and AIR 1954 SC 379 and AIR 1955 SC 
799 and AIR 1968 SC 1276. and ‘Mulla’s 
Principles of Hindu Law followed.) 

; (Para 11) 
‘Cases . Referred : Chronological Paras 
AIR 1975 Gau 3 - 7, 8 
AIR 1968 SC 1276=(1968) 3 SCR 464 9 
AIR 1955 SC 799 = (1955) 2 SCR 477 9 
AIR 1954 SC 379 = 1955 SCR 1 A 

K. P, Sen for Appellants; N, M. Dam 
and D. C, Chakravarty, for Respondents. 

JUDGMENT:— This is an appeal by 
the two plaintiffs who’ have lost in both, 
the Courts below. ` 


2. The facts relevant for the pur- 
pose of this case may be stated as fol- 
lows: 

The two plaintiffs and defendant 
No, 1 are uterine brothers; defendant 
‘No. 3 is the wife of defendant No, 1, The 
plaintiffs have mentioned some immova- 
ble. properties in Schedules ‘ka’, “kha’, 
‘ga’, ‘gha’ and ‘unga’ and some n.ovable 
properties in Schedules ‘Cha’ and “Chha’, 
to. the plaint., Their case is that. . their 
father Late Janaki Nath Sarkar migrated 
to the district of Goalpara in Assam from 
the district of Jessore, East Bengal, now 


*(From Judgment dated 19-7-1972 and 
decree dated 20-7-1972 passed by Dist. J. 
` Goalpara at Dhubri in Title Appeal — 
. No. -3 of 1971. ' 
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in Bangladesh, did timber business at 
Haltugaon and Kokrajhar’ and earned a 
lot of money, He died at Dhubri in 1939 
when the plaintiffs were still minors liv- 
ing jointly at. their original -home with 
their-mother. The plaintiffs allege that 
after the death of the father, defendant 
No, 1 acted as the Karta of the joint 
family and used to run the father’s. busi- 
ness in the district of Goalpara, Defen- 
dant No. 1 with the money inherited 
from. the father, it is alleged,. ran the 
paternal timber business, but he did it in 
his own name while the two minors were 
at Jessore with their mother. He got his 
name mutated in respect of the ‘Ka’ and 
‘Kha’ schedule lands, In 1945 the land of 
Schedule ‘Ka’ wag sold in auction for 
arrear of land revenue and in that auc- 
tion defendant No. 1 got an amount of 
Rs, 2,500/-, which he invested in the tim- 
ber business, About 5 or 6 years after. 
the death of the father, defendant No. 1 
brought defendant No. 2 from his native 
place and continued to run the business 
as before, The plaintiffs further allege 
that with the income of the joint family 
business and property defendant No, 1 
acquired properties mentioned in Sche- 
dules ‘Ga’ and ‘Gha’ jn the name of his 
wife, defendant No, 3;.and although they 
are standing in her name, in ‘fact the 
properties belong to the joint family of 
the plaintiffs and defendant No. 1. With 
regard to the properties mentioned in 
Schedule ‘Unga’ the plaintiffs’ case is 
that it. is a residential plot of land in 
Ward No, 2 of Kokrajhar town and is 
the joint family property. With regard to 
the properties mentioned in Schedules 
‘Cha’ and ‘Chha’, the plaintiffs allege 
that some of the items have been recei- 
ved by defendant No.. 1 from the father 
and some acquired with joint family 
fund, As on. demand defendant No..1.has 
refused to give the plaintiffs their share, 
they have instituted the. present suit :for 
a declaration that. they are entitled :to 
two-third share of the . properties, for 
partition and: possession. l 

3. Defendant No. 1 has filed“ a 
written statement. He has traversed the 
allegations of the plaintiffs’ made in ‘the 
plaint and denied them. He denies that 
the plaintiffs and defendant No, 1 were 
members of a joint family or that he 
was the Karta of any joint family. He 
avers that there never ‘existed a joint 
family between them. He admits that 
the ‘father did timber business, but 
the: business had deteriorated . before 
the death of the father. and .at. the 
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time of his death his business as well as 
financial condition was in such a 
bad shape that some days’ before 
his death, the father had to erect 
a house on a plot of land belonging to 
Forest Department at Haltugaon with 
the permission of the Department and 
live there. After the death of the father, 
the two plaintiffs used to be brought up 
in the family of the elder sister’s hus- 
band and their mother also used to stay 
there, With regard to the ‘Ka’ schedule 
land the case of defendant No. 1 is that 
the property belonged to him and his 
father, but it was sold in the revenue 
sale as alleged by plaintiffs, but he de- 
nied that he received Rs, 2,500/- as al- 
leged by the plaintiffs or any money in 
the revenue sale. With regard to the 
properties mentioned in Schedules 
‘Unga’, ‘Cha’ and ‘Chha’, he has denied 
that these properties were either recei- 
ved from the father or acquired with the 
money .received from any joint family 
fund, He claims that these properties are 
his self-acquired properties, With regard 
to the properties mentioned in Schedules 
‘Ga’ and ‘Gha’ his case is that these are 
the self-acquired properties of his wife, 
defendant No. 3, His case is that after 
the death of his father, he was in ser- 


vice, earned some money and started 
some ordinary business which he im- 
proved in course of time, After some 


time he did timber business and earned 
money with which he has acquired the 
suit properties mentioned in Schedules 
‘Unga’, ‘Cha’ and ‘Chha’. The property of 
Schedue ‘Kha’ had been mortgaged by 
his father and was ultimately sold to the 
mortgagee for the mortgage money, and 
he received no amount at all by the sale. 

4, Defendant No. 3 also has filed 
a written statement, Her case is that the 
properties mentioned in Schedules ‘Ga’, 
and ‘Gha’ are her separate properties ac- 
quired with her own money which she 
received as. dowry from her father and 
brother: at the time of and after her 
marriage, TA 

5. The learned Assistant District 
Judge framed’ 14 issues of which only the 
first eight are material for the -purpose 
of this appeal. -They are as follows: 

“1. Whether the ‘Ka’, ‘Kha’ & ‘Unga’ 
schedule property acquired and belonged 
to Late Janaki Nath Sarkar; and are 
those ejmali of the pltfs, and deft, No.1? 

2. Whether the defendant No, 1 ran 
the timber business. by the ejmali fund 
by selling the property at Jessore and 
also by the money -of' sale of Schedule 
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(ka); and whether the defendant No, 1 
purchased the Ga and Gha (Original Ben- 
gali words omitted—Ed.) schedule lands 
by the ejmali fund and putting Usharani 
(wife of defendant No, 1) as benamdar in 
those purchases, = _— 

3. Whether Usha Rani was the owner 
of ‘Ga’ and ‘Gha’ schedule lands or she 
was benamdar of defendant No. 1? 

4, Whether the property Kha and 
Unga (Original Bengali words omitted— 
Ed.) were self-acquired . by defendant 
No. 1, or ejmali of three brothers? 

5. Whether the moveable ‘Cha’ left 
by late Janaki Nath, and if these are in 
existence whether the ‘Chha’ (Original 
Bengali words omitted—Ed.) are self ac- 
quired of defendant No. 1 or acquired by 
ejmali fund? 

6. Whether the radio mentioned in 
‘Cha’ (Original Bengzli word omitted— 
Ed.) schedule belonged to Usharani, the 
wife of defendant No, 1? 

7. Whether the plaintiffs have title 
and interest and possession over the pro- 
perties of ‘Ka’, ‘Khe’, ‘ga’, ‘gha’ (Origi- 
nal Bengali words omitted—Ed.) schedu- 
les, and are they entitled to 2/3 of those? 

8. Whether the plaintiffs are entitled 
to get 2/3 of the ‘Cha’ & ‘Chha’ (Original 
Bengali words omitted—Ed.) schedule 
property?” . 

The learned Assistant District Judge, 
after trial, dismissed the plaintiffs’ suit 
and his judgment and decree were, on 
appeal, upheld by the District Judge. 
Hence this second appeal, 

6. The only point for decision in 
the case is whether the suit properties, 
or any of them, are the joint family pro- 
perty of the plaintiffs and defendant 
No, 1 as claimed by the plaintiffs. 

T. Shri N, M. Dam, learned coun- 
sel appearing for the respondents, sub- 
mits that the appeal is concluded by the 
findings of facts. On the other hand Shri 
K. P, Sen, learned counsel for the ap- 
pellants, relying on a decision of this 
Court, reported in AIR 1975 Gauhati 30, 
submits that the learned District Judge 
has misconceived the principles of law 
involved as well as misapplied them to 
the facts of this case, ; 

8. In the case of Guljan Bibi v. 
Nazir-uddin Mia (of Imphal Bench), re- 
ported in AIR 1975 Gauhati 30, this 
Court, interpreting Section 100 of the 
Code of Civil Procedure observed as fol- 
lows : 

“A finding of fact however  errone- 
ous it may be, cannot be upset in a se- 
cond appeal, But, the legal effect of pro- 
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ved facts, as well the application of the 
correct principles of law to a set of pro- 
ved facts, is a question of law. A finding 
of fact arrived at on an erroneous appli- 
cation of the correct principles of law is 
a mixed question of law and fact and can 
be interfered with in a second appeal. 
Similarly, a perverse finding of fact can 
also be upset in a second appeal”, 


9. Let us examine the principles of 
law involved in the case’ and see whe- 
ther they have been correctly apprecia- 
ted and applied by the learned District 
Judge to the facts of the present case. 
In the case of Srinivas Krishnarao Kango 
v. Narayan Devji Kango, reported in AIR 
1954 SC 379 their Lordships of the 
Supreme Court have held: 


“Proof of the existence of a joint 
family does not lead to the presumption 
that property held by any member of 
the family is joint, and the burden resis 
upon anyone asserting that any item of 
property was joint to establish the fact. 
But where it is established that the 
family possessed some joint property 
which from its nature and relative value 
may have formed the nucleus from which 
the property in question may have been 
acquired, the burden shifts to the party 
alleging self-acquisition to establish af- 
firmatively that the property was ac- 
quired without the aid of the joint fami- 
ly property. : 

Whether the evidence adduced by 
the plaintiff was sufficient to shift the 
burden which initially rested on him of 
establishing that there was adequate nu- 
cleus out of which the acquisitions could 
have been made is one of fact depending 
on the nature and the extent of the nu- 
cleus, The important thing to consider is 
the income which the nucleus yields. A 
building in the occupation of the mem- 
bers of a family and yielding no income 
could not be a nucleus out of which ac- 
quisition could be made, even though it 
might be of considerable value, On the 
other hand, a running business in: which 
the capital invested is comparatively 
small might conceivably produce sub- 
stantial income, which may well form 
the foundatidn of the subsequent acqui- 
sitions. These are not abstract questions 
of law, but questions of fact to be deter- 
mined on the evidence on the case.” 

In AIR 1955 SC 799 their Lordships have 
held: 


“Under the Hindu law, there is no 
presumption that a business standing in 
the name of any member is a joint fami- 
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It is diffi_alt to understand the logic that 
where women are considered ineligible 
for appointment to a post because it is 
an area where even a daring man dare 
not tread and women on that account, 
would be pre-eminently unsuitable to 
hold such a post, it is nevertheless not a 
discrimination grounded on sex alone. If 
a person is considered ineligible for a 
post, whether a male or a female because 
such a person is too cowardly or too much 
of a weakling, whether of body or mind, 
or is of such a frail constitution that there 
is something in his or her background 
which makes him or her eminently un- 
suitable for a particular type of work, it 
would be within the area of permissible 
discrimination but where it is stated that, 
having regard to the physical disparity 
between the two sexes or the inherent 
characteristics or susceptibilities of one or 
the other of the sexes, all members of 
that or the other sex are ineligible for a 
particular position, on what else is such 
discrimination or disability based, if not 
sex alone ? While it is true that there are 
patent physical disparities between the 
two sexes, yet it is not possible to justify 
a conclusion by any process of reasoning, 
without impinging on the guarantee 
against discrimination on the ground of 
sex, that all women or all men, as the 
case may be, would be unfit or, to put it 

erently, no man or woman, as the case 
may be, would be suitable for a particu- 
lar class of work, It is often said that a 
man can do better what a woman can do 
except perhaps a function that has been 
exclusively assigned by nature to a 
woman, It is, however, equally true that 
a woman can do all that a man can, again 
subject to the well known exceptions, if 
not better than man. It is too late, there- 
fore, for any one to suggest that there is 
any area of human activity for which 
women as a class are ineligible or any 
work for which all women are unfit. An 
aggressive protagonist of women’s lib may 
perhaps describe such findings by a Court 
as a virtual judicial slander and legiti- 
. mately point to the achievements of at 
least three women Prime Ministers, in- 
cluding the Prime Minister of the largest 
cemocracy in the world, which are still 
fresh in public mind as a complete ans- 
wer to such a conclusion. It has been 
recognised that a woman Prime Minister 
has done in this country during the 
stormiest decade in its history what few 
men in that position would perhaps have 
dared to attempt. It is undoubted that 
the courage, determination and grit shown 
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by her against rather heavy odds and 
in the midst of deep crisis would have 
earned laurels even for the toughest of 
men, It is, however, sufficient for my 
purpose to say that in spite of all that may 
be said of the physical disparities between 
the sexes, it is neither possible for one to 
say nor to be able to justify in law that 
there is any post for which all women 
are unfit or ineligible. 


American decisions which have been 
relied upon do not provide a parallel, The 
equal protection clause of the United 
States Constitution ` permits reasonable 
classification subject to the conditions as 
to its basis and the nexus between the 
basis and the object and would, therefore, 
be comparable to Article 14 of the Con- 
stitution of India. These cases, however, 
do not provide a parelle] to a situation 
arising under Article 16 (2) of the Con- 
stitution of India which does not permit 
any classification on grounds solely, inter 
alia, of sex. In any event, the American 
decisions were based on a manifest judi- 
cial anxiety to protect the female sex 
rather than to enlarge the area of its dis- 
ability or discrimination, In all these cases, 
what was being judicially defended was 
the special provision for their welfare 
and special protection because of their 
susceptibility to evil influences. None of 
these decisions were concerned with a 
case where the woman was being discri- 
minated against, The argument that the 
rule was not bad because in the case of 
the petitioner she had been found to be 
wanting in a somewhat similar post on 
an earlier occasion, does not appear to be 
tenable because if there is anything in the 
previous record of the petitioner which 
may justify the conclusion that she would 
not be suitable for a particular post of 
that type, it would still not be able to 
save a rule which incorporates a whole- 
sale condemnation of the members of a 
sex in relation to a particular post and 
renders them ineligible on ground of sex 
alone, 


The decision of the Bombay High 
Court in the case of Dattatraya (supra) 
could not have given any support to the 
conclusion of the Punjab High Court, In 
that case, a challenge had been thrown to 
the reservation of a seat for women in 
the municipal elections on the ground that 
it offended Article 15 (1) of the Consti- 
tution of India, Chagla, C. J., an illus- 
trious Judge, who became a legend in 
his lifetime and was known for his con- 
cern for women and children, pointed 


~ 
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out, and with great respect rightly, that 
Art. 15 (3) was a complete answer to 
the challenge because that clause permit- 
ted “special provision” for women and 
that is exactly what had been done. It 
was observed that “classification on the 
ground of sex is permissible provided that 
classification is the result of other con- 
sideration besides sex” and “that if Gov- 
ernment have discriminated in favour of 
women in reserving seats for them, it is 
not only on the ground that they are 
women but because there are various 
other considerations which have come 
into play” such as the plight of women 
and the need to have their representation 
in the legislatures. The considerations to 
which attention was drawn could not be 
said to be founded on sex alone but were 
part of the socio-economic condi- 
tions particularly the social and 
economic disabilities from ` which 
women suffered because of the 
various historical reasons. I am un- 
able to understand, how, and I say so 
with respect, such a reasoning or logic 
would be relevant in the consideration 
of a case of discrimination against women 
on ground of sex alone in the matter of 
service under the State. If women are 
discriminated against in the matter of 
service under the State because they were 
not suitable for the post on account of 
certain physical disabilities from which 
they suffered as a class, the discrimina- 
tion is based on sex alone. The discri- 
mination being based on what the sex 
implied would nevertheless be founded 
cn sex alone. Sex and what it implies 
cannot be severed, Considerations „which 
have their genesis in sex and arise out 
of it would not save such a discrimina- 
tion. What could save such a discrimina- 
tion is any ground or reason independent- 
ly of the sex such as socio-economic con- 
ditions marital status, and other disquali- 
fying conditions such as age, background, 
health, academic accomplishments, ete. 


The case of Girdhar Gopal, AIR 1953 
Madh Bha 147 was again a case which 
was distinguishable. That was also a 
case under Article 15 (1) which had been 
invoked to challenge the validity of Sec- 
tion 354 of the Indian Penal Code, Here 
again Article 15 (3) was a complete ans- 
wer to the contention and the reliance by 
the court “on considerations of propriety, 
public morals, decency, decorum and 
rectitude” as justifying the provision with 


regard to assault or criminal force on a- 
woman with intent to outrage her modesty. 
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was fully justified, None of these consi- 
derations would be relevant in a case in 
which the challenge is to the ineligibility 
rule based on sex alone. The attempt of 
the High Court to test the proposition “in 
reverse”, with respect cannot succeed, If 
every man is ineligible for a particular 
post in an exclusively female jail or edu- 
cational institution it would be a clear 
case of discrimination on the ground of 
sex alone, howsoever justified, socially, 
administratively or otherwise such a re- 
quirement may be. Such a discrimina- 
tion having its genesis in sex would be 
hit by Article 16 (2) and none of the con- 
siderations which have their foundation 
in sex would be able to save such a dis- 
crimination from the challenge of uncon- 
stitutionality on the ground of violation 
of Article 16 (2). 

11. Clause (2) of Article 16 prohi- 
bits discrimination on ground of religion 
alone; could a bar on any one subscribing 
to a particular religion from holding an 
office in the affairs of a religious institu- 
tion other than that of his own be justi- 
fied on the ground that such a person be- 
ing unsuitable for such an office was not 
being discriminated against on ground ‘of 
religion alone? Obviously not, other- 
wise a special provision in clause (5) of 
the Article to save such a discrimination 
would have been unnecessary. The pro 
hibition must, therefore, be held to ex- 
tend not only to consideration of sex as 
such but to all considerations which have 
their genesis in and arise out of sex un- 
less saved by any exception that may be 
carved out of the prohibition and there 
is no such exception in the language of 
the Article. . 

12. The impugned provision in 
the Rules in the instant case cannot, 
therefore, be justified on the ground of 
any permissible classification and would 
be liable to be struck down as being with- 
in the mischief of the provision contain- 
ed in clause (2) of Article 16 of the Con- 
stitution of India unless it could be saved 
with reference to clause (3) of Article 15 
of the Constitution of India, an attempt 
at which, in a slightly different setting, 
succeeded in the Punjab and Haryana 
High Court in the case of Shamsher 
Singh, AIR 1970 Punj and Har 372 (FB). 
In that case, the validity of a special al- 
lowance for women in a wing of the edu- 
cational service was challenged on the 
ground that their male counterparts were 
not given the benefit although both per- 
formed identical duties, and were part of 
the same service, The discrimination was 
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sought to be justified on the ground that, 
even though it was grounded on sex 
alone, it was saved by clause (3) of Arti- 
cle 15 of the’ Constitution of India, which 
provides that “nothing in this Article 
_ Shall prevent ‘the State from making any 
special provision for women and chil- 
dren”, The question whether the provi- 
sions of clause (3) of Article 15 could be 
invoked for construing and determining 
the scope of clause (2) of Article 16 of 
the Constitution, and, if so, to what ex- 
tent, and in what class of cases, was 
eventually referred to the Full Bench, The 
question was answered in the affirmative 
by Sarkaria, J., as his Lordship then was 
and who spoke for the majority, with 
the proviso that only such special provi- 
sions could be made in favour of women 
which were reasonable and “do not -al- 
together obliterate or render illusory the 
constitttional : guarantee ‘enshrined in 
Article 16 (2). The affirmative answer 
to the reference was based on the grounds 
that Articles 14, 15 and 16 constituted a 
part of the same constitutional . code of 
guarantees and supplement each other; 
that Article 14 was the genus and the 
other Articles were its species; that clau- 
ses (1) and (2) of Article 15 cover ‘the 
“entire field of State discrimination, .in- 
cluding the field of public employment 
specifically dealt with in Article 16” and 
that, therefore, “it overlaps and supple- 
ments what is’ said in Article 16” imply- 
ing that “the scope and the content of 
the exception in clause (3) will extend to 
the entire fleld of State discrimination, 
including that of public employment’. It 
was, therefore, held that clause (3) of 
Article 15 was “to be deemed as a special 
provision in the nature of a proviso qua- 
lifying the general guarantees contained 
in Articles 14, 15 (1), 15 (2), 16 (1) and 
16 (2)”. Support for this conclusion was 
sought from a number of decisions of the 
Supreme Court as well as of the Bombay 
High Court in the case of Dattatraya 
(supra). Narula, J., as his Lordship then 
was, struck a dissenting note, even while 
expressing an apparent sympathy for that 
point of view and answered the reference 
in the negative holding that the provision 
of clause (3) of Article 15 could not be 
invoked to restrict the scope of the ap- 
plication of clause (2) of Article 16. The 
majority view was explained as being at 
least partly due to administrative con- 
venience and the dissenting view was jus- 
tified as a sequel to the compulsion aris- 
ing out of a sacred obligation not to allow 
any of the constitutional guarantees be- 
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ing: “belittled or restricted” and affirmed 
that the -constitutional guarantee under 


` Article 16 (2) could not be “diluted by re- 


ference to a similar other provision in the 
same chapter which the Constituent As- 
sembly in its wisdom expressly abstained 
from. applying to the right in question”, 
an apparent reference to the provision of 
reservation in clause (3) of Article 15, 
which was conspicuously absent in Arti- 
cle 16. ; 


The dissenting opinion appears to me 
to represent the true legal position and I 
say so with great respect. Narula, J., 
has given almost invincible reasoning in 
differing from the majority view and I 
am in respectful agreement with it, The 
scheme of Article 16 incorporates a right 
to equality and a constitutional prohibi- 
tion against discrimination in the matter 
of service under the State which is more 
unqualified in terms than those incorpo- 
rated in Article 14. The equality of op- 
portunity in the matter ‘of employment 
between the sexes and the corresponding 
prohibition against discrimination is ab- 
solute in nature and no exception has 
been carved out of it in Article 16 unlike 
in Article 15. . It is not possible to read 
into Article-16 the exception contained 
in Article 15 (3) and the attempt to 
transpose clause (3) of Article 15 in Arti- 
cle 16 and to restrict the scope of the 
prohibition in Article 16 (2) with refer- 
ence to that clause could not possibly be 
justified on the basis of any aid to inter- 
pretation, either internal or external. The 
function of the Court is to interpret the 
laws. Courts are concerned -with what 
the law is and not what it should or ought 
to be, however laudable such a wish 
otherwise may be, I am not unaware of 
the long-standing controversy between 
the strict constructionists and the liberal 
constructionists, both in the United States 
and, to an extent, in this country, and of 
the large body of judge-made laws in cer- 
tain branches of law, as a result of libe- 
ral construction particularly in the realm 
of beneficial] legislation. Constitution, 
however, is a basic law and it is for the 
people, who gave to themselves a Consti- 
tution, to determine the scope of rights 
and limits of obligations, particularly in 
rights and obligations which are of a fun- 
damental nature. It is not the province 
of any Court to redraw the boundaries 
of such rights and obligations in the pro- 
cess of discovering these limits, It is true 
that radical decisions helped in the growth 
of legislation by pointing out the course 
that legislation should take. But, to my 
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mind, it is necessary to draw -a distinction 
between ordinary legislation and the fun- 
damental law of. the Constitution. Judi- 
cial legislation may perhaps be’ justified 
to an extent with a view to bring out the 
real intent of the legislature; . judicial 
constitution making would be: fraught 
with dangers. `- : i 

13. The legislative and judicial 
golicitúde for the. moral, physical and eco- 
nomic well-being of women is almost 
axiomatic and it may, therefore, perhaps 
sound incongruous but there appears to 
me to be no escape from the conclusion 
that. the impugned rule which makes the 
post of senior nursing tutor a female pre- 
serve, is unconstitutional being hit by 
Article 16 of the Constitution of India in- 
asmuch as it is based on sex alone and 
cannot be saved either with reference to 
any permissible classification or by any 
of the exceptions carved out of the Arti- 
cle. 


14, In the result the petition suc- 
ceeds.: The provision in the recruitment 
rules. regarding ‘ineligibility “of the male 
candidates is quashed and I direct that the 
authorities would consider the candidature 
of the petitioner for the post of senior tu- 
tor on the merits ‘of his suitability for the 
post in the light of the above conclu- 
sions. a i 
15. The petitioner would have his 
costs.: Counse] fee is fixed at Rs, 500/-. 

A . ° Petition allowed. 
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H. L. ANAND, J. ; 

M/s, Jiwat Bai and-Sons, Petitioners 
v. G. C. Batra and others, Respondents. 

Civil Writ Petn. No, 1449 of 1974, D/- 
3-2-1976. -o i 

(A) Constitution of India, Article 226 
— Mandamus — Vending contract with 
Railways — Revised policy empowering 
renewal of licences of certain classes of 
existing vendees — Whether such chang- 
ed policy confers a right on eligible ven- 
dee ‘and corresponding duty on the ad- 
ministration — Nature of such right. 

The petitioner had a vending contract 
with the Railways. The contract conferred 
no right of renewal, The Railway Board 
revised the policy and empowered , the 
Railways to renew licenses of existing 
vendees who satisfied requirements for 
renewal in terms of the revised policy. 
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A-LE. 
The policy was to be strictly complied 
with, E a 


Held the power conferred on the au- 
thorities to, renew licenses which satisfied 
the requirement for renewal laid down in 
the policy must be construed as a power 
coupled with a duty that must be ex- 
ercised in favour of the subject if the re- 
quirements for such exercise were satisfi- 
ed. (1880) 5 AC 214 and AIR 1923 PC 
138, Rel. on. (Para 8) 


The foundation for the right was the 
policy decision of the Government. even 
though the subsistence of the vending 
licence was a qualifying condition for it. 
There could be no question of an unilate- 
ral modification of the agreement. It was 
a benefit given to a vendor-in addition to 
those to which he was entitled in terms 
of the agreement, The right could not, 
therefore, be considered contractual in 
its origin so.as to disentitle the petitioners 
to enforce it in the writ proceedings. 

(Para 7) 

It is undisputed that ordinarily a 
claim for mandamus must be based on a 
legal right and-such a writ is granted to 
compel the performance of a statutory 
duty. There aré, however, well recog- 
nised exceptions to this genera] rule. Re- 
cent legal thinking hag recognised : that 
where there is no statutory provision, 
executive instructions fill in the gap and 
are not only capable of conferring rights 
on the citizen and imposing obligations on 
the: authorities, which are charged with ` 
the duty. of carrying out the policy, but 
that in appropriate cases Court may even 
compel the performance of such a duty. 

(Para 8) 
` The Railway Administration was 
under obligation to disclose its reasons in 
declining to grant renewal of the license. 
Where executive action affects rights of a 
citizen or is part of process which may 
give rise to a right, it must disclose. re- 
asons so that in the event of the challenge 
being thrown to such an action, it can be 
judicially tested. ‘The order declining re- 
newal without disclosing reasons therefor 
could not be allowed to stand and must 
be quashed. - ` (Para 10) 
Cases Referred: Chronological Paras 
AIR 1974 SC 555 = 1974 Lab IC 427 
AIR 1973 SC 303 = (1973) 2 SCR 752 
AIR 1970 SC 150 = (1970)-1 SCR 457 
AIR 1968 SC 718 = (1968) 2 SCR 366 
AIR 1967 SC 1910 = (1968) 1 SCR 111 
AIR 1964 SC 72 = (1964) 4 SCR 733 
AIR 1923 PC 138 = 50 Ind App 227 
(1880) 5 AC 214 = 49 LJQB 577 


Anwomavnaw 


1976 


ly one even when that member: is the 
- manager of the family, 

In AIR 1968 SC 1276 their “ Lordships 
have reiterated the law laid down in AIR 
1955 SC 799 (supra) and have held: 

“It is well established that there is 
no presumption under Hindu Law that a 
business standing in the . name of any 
member of the joint family is a joint 
family business even if that member is 
the manager of the joint family, Unless 
it could be shown that the business in 
the hands of the coparcener grew up 
with the assistance of the joint family 
property or joint family funds or that 
the earnings of the business were blen- 
ded with the joint family estate, the 
business remains free and separate.” 

10. -The next question is upon 
whom does the burden of proof lie? Is it 
the burden of the plaintiffs to prove that 
the suit property is the joint family pro- 
perty as claimed by them or is it the 
burden of the defendants to prove that 
it was their self-acquired propery as 
claimed by them? 

Mulla in his Principles of Hindu Law 
has summarized the law on.the point as 
follows : 

PRA where a suit is brought by a 
Hindu for partition of property alleging 
that it is joint family property and the 
defendant contends that it is his self-ac- 
‘ quired property, the question arises up- 
on whom the burden of proof lies. The 
following are the leading rules on the 


subject: 
(1) Presumption that a joint family 
continues - joint. — Generally speaking 


“the normal state of every Hindu family 
is joint. Presumably every such family 
is joint in food, worship and estate, In 
the absence of proof of division, such is 
the legal presumption”. In . other words, 
“given a joint Hindu family, the pre- 
sumption is, until the contrary is proved, 
that the family continues _ 

If a joint. family possessed property 
which was admittedly joint, the presump- 
tion would -be that the property con- 
tinues to be joint, and the burden would 
lie upon the member who claims’ it as his 
separate property to prove :that there 
was a partition and that he got it on 
such partition....---.......4. 

(2) No presumption that a Joint fami- 
ly possesses joint property, — There is 
no presumption that a family, because 
it is joint, possesses joint property or any 


property, When in a suit for partition, a . 


party. claims that any particular item of 
the property is joint family property, or 
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when in a suit on a mortgage, a party 
contends that the property mortgaged is 
joint family property, the burden of 
proving that itisso, rests on the party 
asserting it; though circumstances may 
readily cause the onus to be discharged. 
To render the property joint the plain- 
tiff must prove that the family was pos- 
sessed of some property with the income 
of which the property could have ac- 
quired or from which the presumption 
could be drawn that all the property pos- 
sessed by the family is joint family pro- 
perty or that it was purchased with joint 
family funds, such as the proceeds of 
sale of ancestral property or by joint 
labour, None of these alternatives is a 
matter of legal presumption, It can only 
be brought to the cognizance of a Court 
in the same way as any other fact, name- 
ly, by evidence...........c00 


Where it is established or admitted 
that the family possessed some joint pro- 
perty which from its nature and relative 
value may, have formed the nucleus from 
which the property in question may have 
been acquired, the presumption arises 
that it was joint property and the bur- 
den shifts to the party alleging self-ac- 
quisition to establish affirmatively that 
the property was acquired without the 
aid of the joint family, But no such pre- 
sumption would arise if the nucleus is 
such that with its help the property 
claimed to be joint could not have been 
acquired. In order to give risa to the 
presumption the nucleus must be such 
that with its help the property claimed 
to be joint could have been acquired. 
Whether the evidence adduced by a party 
is sufficient to shift the burden which 
initially rested on him of establishing 
that there was adequate nucleus out of 
which the acquisitions could have been 
made is one of fact depending on the 
nature and extent of the nucleus. An im- 
portant element for consideration is the 
income which the nucleus yielded. A 
family house in the occupation of the 
members and yielding no income could 
not be-a nucleus out of which acquisi- 
tions could be made, even though it 
might be of considerable value, On the 
other: hand, a running business in which 
the capital invested is comparatively 
small might conceivably produce substan- 
tial income, which : may well form the 
foundation of the subsequent acquisitions. 
These are.not abstract questions of law 


-but questions of fact to be. determined on 
-the evidence in the case. The wide pro- 


position: that once the ancestral nucleus 
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is proyed-or admitted the onus lies on a 
member to prove that property acquired 
‘was hig self-acquisition cannot be accept- 
ed as correct. The existence of some nu- 
cleus is not the sole. criterion to impress 
the subsequent acquisitions with family 
‘character, What is to be shown is that 
the family had as a result of the nucleus 
sufficient surplus income from which the 
subsequent acquisition could be made. 
Or this may be shown from the nature 
and relative value of the nucleus itself. 
This is the second phase in the onus of 
proof which lies on the person who sets 
up the family character of the property 
i 3) A member of a joint family who 
‘engages in trade can make separate ac- 
quisitions of property for his own bene- 
fit; and unless it can be shown that the 
business grew from a nucleus of joint 
family property, or that the earnings 
were blended with joint family estate, 
they remain his self-acquired property. 
Once however it is proved that the old 
family firm was joint or started with a 
nucleus of joint property, it is for the 
plaintiff who alleges it to be separate to 
prov. it.” 

11. In-the instant case the parties 
are admittedly governed by the Daya- 
bhaga System of Hindu Law. Defendant 
No. 1 has denied that there was any 
joint family between the father and the 
sons, far less between the brother them- 
selves, There is no finding that the plain- 
tiffs and the defendant . No, 1, at the 
relevant time, were members of a joint 
family. Admittedly the . suit properties 
are pariy in the hands of defendant 
No. 1 and partly in the hands of defen- 
dant No. 3, There will be no presump- 
tion that they belong to the joint fami- 
ly, even. if it is assumed that the family 
is joint, The burden is on the, _ plaintiffs 
to prove. that the properties "pelong to 
the joint family. They are to prove that 
the suit properties. have been . acquired 
No, 1 with joint-family 









joint ae nucleus, and further that 
the nucleus, if any, was sufficient, to give 
e to the suit properties, 


12. The only admitted soson ‘is 
that Janaki Sarkar had some timber busi- 
ness in the district of Goalpara. The de- 
fendants’ case is that it has ceased to 
exist before his death, The concurrent 
‘findings of both the Courts . below are 
that there is nothing on record to show 
that defendant .No, 1 received any nu- 
cleus from his father, The learned Dis- 
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‘the father at Haltugaon. He, 
‘declined ‘to believe: the plaintiffs’ case. 
‘The learned: District 
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trict Judge has found.. 

“There is. however absolutely nothing 
on record to prove any of these facts, To 
the contrary from the documents on re- 
cord it appears that the properties of 
Jessore were mortgaged to one Bhupen- 
dranath Dutta by late Janakinath him- 
self by a registered deed executed in 
1932, These properties were thereafter 
sold in 1943 to the aforesaid Bhupendra- 
nath Dutta whose. consideration was ear- 
lier mortgage money”, 

With regard to receipt of ` money 
from the sale of the ‘Ka’ schedule pro- 
perty and its alleged investment in the 
business by defendant No,.1, the finding 
of the learned District Judge is; “there 
is no iota of evidence to support the 
same”. The learned District Judge has 
considered Ext. ‘Ja’ and found that cer- 
tain land was attached in 1937 for arrears 


of a sum of Rs, 88/~ and there is nothing ` 


to show any receipt of money, from this 
land, The learned counsel appearing for 


the appellants could not bring to my 
notice any evidence, oral or ‘documen- 
tary, to show that . the finding of the 


learned district Judge was: contrary to 
the evidence on record, 


With regard to the ‘Kha’ schedule 
land the learned District Judge has held 
that the plaintiffs have failed to show 
that the ‘Kha’ schedule property was a 
part of ancestral property. i 

With regard to the ‘Unga’ ` schedule 
property the learned District Judge has 
observed that the case of the plaintiffs 
in the plaint was that the house men- 
tioned in the ‘Unga’ schedule was the 
house constructed by the father and that 
it was a paternal’ house, but during trial 
they sought to make out a new case, 
namely, that the house at Kokrajhar was 
constructed by the plaintiffs out-of the 
materials of the house constructed by 
therefore, 


‘Judge. has found 
that even assuming that- this- house mėn- 
tioned in schedule ‘ ‘Unga’ “was the joint 
property’ of plaintiff. No: 2 and defendant 
No, 1, there is absolutely no evidence to 
show that it was a property of the joint 
family of the plaintiffs and defendant 
No, 1. Learned counsel: ‘for the appel- 
lants contended’ that the finding in this 
regard -of the learned District Judge was 
perverse as he omitted to consider, 
according to counsel, a vital document, 
namely, Ext, 3, But the judgment of the 
learned District Judge shows that this 
document has been considered -and the 
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learned District Judge hag - found that 
Ext, 3 is a deed of mortgage executed by 
one Chittaranjan in favour of one 
Binode Behary and in that document the 
plaintiff No. 2 claimed to be the owner 
of half share of the property, So he has 
found that this claim of the plaintiff 
No, 2. that he was entitled to half share, 
completely domolishes the plaintiffs’ case 
in the plaint that it was the joint family 
property, 

With regard to the properties men- 
tionedin Schedules ‘Cha’ and “Chha’ -of 
the plaint, the learned District Judge 
has found that there is no evidence on 
record to show that movable properties 
mentioned in these. two schedules were 
either the paternal properties or proper- 
ties acquired from any joint family fund. 

The plaintiffs’ case with regard to 
the properties’ mentioned in Schedules 
‘Ga’ and ‘Gha’, as stated above, is that 
the properties " standing in the name of 
defendant No, 3 is really the properties 
purchased by defendant No. 1 in her 
name with joint family fund, in other 
words their case’ is that defendant No, 3 
is a benamdar, On this point the plain- 
tiffs had to prove that the property, 
though standing in the name of defen- 
dant No. 3, was purchased by defendant 
No. 1 with the joint family fund, But 
the concurrent finding is that there is no 
evidence on record to show that the lands 
of Schedules ‘Ga’ and ‘Gha’ were pur- 
chased by defendant No, 1 in the name 
of defendant No, 3, and that the consi- 
deration money was paid from the joint 
family fund, o’ 


13. Learned counsel for the appel- 
lants have led me through the evidence 
of Indoprobha Biswas, a. witness of the 
plaintiffs examined on commission, and 
referred to the letters written by defen- 
dant No.. 1 to plaintiff No 2, and Ext: 2 
series showing receipt by defendant No. .1 
of money sent by plaintiff No, 2, Learn- 
ed counsel submits that this money sent 
by plaintiff formed the nucleus that gave 
rise to the suit properties. The learned 
Courts below ‘have considered ~ these 
pieces of evidence and came to the ‘con- 
current findings that the money sent by 
plaintiff No. 2::to defendant. No, 1 was 
money advanced by Induprova, who ‘was 
not a member of the alleged joint fami-. 
ly, but a relation of the parties. The 
finding is that this money did not come 
from the joint ..family: fund. Both the 
Courts below concurrently held; ànd in 
my view, correctly, that. the -plaintiffs 
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failed to prove that the suit properties 
were acquired by any joint family fund. 
1 This: second. appeal is conclu- 
ded by findings of facts; and even if 
they are erroneous, they cannot be up- 
set in a second appeal, It does not appear 
that the learned District Judge either 
misconceived the principles of law invol- 
ved or committed any error in their ap- 
plication to the facts of the present case. 
15. This appeal has no force and 
is dismissed, As the parties are near re- 
latives, I leave them to bear their own 
costs. 
Appeal dismissed. 
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(AGARTALA BENCH) 

-B. N. SARMA AND 
D, PATHAK, JJ, 

Rashik Ch, Deb Barma, Petitioner v. 
The Government of Tripura and. another, 
Opposite Parties. © ' 

Civil pole No. 8 of 1972, 
1975. 


(A). Constitution of India, Art. 226— 
Writs — Laches — Quo Warranto sought 
against Administrator of Municipality — 
Laches if and when fatal, 

Ordinarily inordinate. delay in filing a 
writ- petition seeking quo warranto 
against an official functioning in his post 
will not be countenanced_ Laches in such a 
petition. however cannot be a ground for 
its rejection, In. such a, case every day 
the official acts in that capacity a fresh 
cause of action arises, -Thus if the peti- 
tioner succeeds in establishing that the 
official (Administrator of Municipality) 
has no jurisdiction to hold that post 
laches in. filing the petition will not de- 
feat his case. ATR 1965 All 151 and (1968) 
72. Cal WN 50, Followed, (Para 8) 


. (B) Tripura Municipal Act (2 of 1349 
T.E.).S, 292 — Supersession of municipa- 
lity — Order made -following en masse 
resignation of commissioners — If and 
when... valid. f ds ; 

Supersession of a municipality: - fol- 
lowing en masse resignation of the com- 
missioners is valid since such resigna- 
tions amount to “persistent default in 
performance of their duties”, Their. resi- 
gnations to be effective must -be accept- 
ed, Such supersession order amounts to 
acceptance of those resignations and it 
can therefore be said the commissioners 
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were in office at the time when superses- 
sion was ordered, (Paras 11 and 12} 


(C) Bengal Municipal Act (15 of 
1932), S. 554 (2) — Extension or other- 
wise of supersession order — Order re- 


peatedly extended — One such extension 
issued with retrospective effect after ex- 
piration of the existing order — If and 
when invalid. - 

The word “on” in the section means 
“as soon as” as is clear from the sub- 
section. When the word “on” means 
“after” in cls. Gi) and (iii) of the sub-sec- 
tion it cannot be given a different mean- 
ing in regard to cl, (i). Therefore exten- 
sion of a supersession order issued with 
retrospective effect after its expiration 
cannot be questioned, (Paras 13 and 15) 

Under Section 13 General Clauses Act 
a word in singular will include plural. 
Whether the word “term” in sub-sec- 
tion (1) of Section 554 means singular or 
plural has to be ascertained in the con- 
text of the other provisions of the Act, 
In some of the provisions the legislature 
when intending to prescribe a fixed term 
or period it has done so in clear language 
as in Section 16 (c). If extension of super- 
session order is not to be for more than 
one term it would have been specifically 
provided so, As such its repeated exten- 
sion cannot be challenged and such an 
order with its subsequent extensions is 


valid, (Paras 16 and 17) 

(D) Bengal Municipal Act (15 of 
1932), Section 155 — Demand notice 
for tax dues — Notice in respect of 
quarterly instalments of several years 
issued — In view of Rule 37 of 


Rules under the Act it ig valid — Whe- 
ther bills for such quarters were served 
with the notice is disputed question of 
fact not open for decision in writ peti- 
tion, (Ibid, S, 215 (8). Rules under R. 39). 
(Constitution of India, Art. 226). 
(Paras 18 and 20) 
(E) Bengal Municipal Act (15 of 
1932), S. 155 — Demand notice — Perso- 
nal service refused by tax payer—Notice 
hunz on wall of his dwelling house — 
Further notice sent under certificate of 
posting — It is substantial compliance, 
(Para 21) 
Cases Referred Chronological Paras 
Assam LR (1972) Gauhati 194 6,7 
AIR 1970 Tripura 37 6 
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- extended this 


A.I. R: 
M. Majumdar, for Petitioner; R. 
Ghosh, Govt, Advocate, R. C. Bhatta- 


charjee, N, L, Choudhury and B; Chou- 
dhury, for Opposite Parties. 

B. N. SARMA, J.:— This is an ap- 
plication under Article 226 of the Con- 
stitution of India by Shri Kumar Rasik 
Chandra Deb Barma a resident and rate 
payer of Agartala Municipality praying 
for an appropriate writ quashing the 
order of the Chief Commissioner, Tri- 
pura, dated 25th day of April, 1955 
superseding the Commissioners of the 
Agartala Municipality under Section 292 
of the Tripura Municipal Act (since re- 
pealed and hereinafter called the Tri- 
pura Act) read with para 5 of thè Tri- 
pura (Administration) Order: 1949 for a 
period of one year and the subsequent 
orders extending the said supersession 
order under Section 293 of the Tripura 
Act till 1961 and thereafter under S. 554 
of the Bengal Municipal Act, 1932 (here- 
inafter called the Bengal Act), which was 
extended to Tripura, and also the notice 
of demand, dated 22-6-1972 issued to the 
petitioner by the Administrator under 
Section 155 of the Bengal Act requiring 
him to pay a sum of Rs, 5476.96 p (An- 
nexure S) within a period of one month. 
The petitioner has further prayed for a 
writ of the nature of quo warranto for 
removal of the Administrator of the 
Agartala Municipality from-his Office. 


2. The facts leading to fhe writ 
petition in brief, are as below: 
3. The Tripura State Municipal 


Act was in force in Tripura till 15th Au- 
gust, 1961, In April, 1955 all the elected 
Municipal Commissioners having tender- 
ed their resignation the charge of Agar- 
tala Municipality was handed over to the 
then State Government, on 24-4-55, On 
the following day ie. on the 25th day of 
April, 1955 the then Chief Commissioner 
issued an order (Annexure A) supersed- 
ing the Commissioners of the Agartala 
Municipality under Section 292 of the 
Tripura Act read with para 5 of the Tri- 
pura (Administration) Order 1959 for a 
period of one year pending fresh election 
on the ground that a grave- emergency 
arose due to the resignation of the Com- 
missioners en bloc and appointed’ the Dis- 
trict Magistrate, Tripura as Administra- 
tor of the said Municipality, Since then, 
year after year, the Chief Commissioner 
order: of supersession by 
issuing: orders under Section 293 of the 
Tripura Municipal Act till 1961. 

‘After the Tripura Act was repealed 
and the -Bengal Municipal Act (Bengal 
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Act XV of 1932) was 
pura on the 15th August, 1961, the said 
supersession order was similarly exten- 
ded from year to year by orders issued 
under Section 554 of the | Bengal Act. 
The order dated 22-4-65 extending the 
order of supersession for a period of one 
year expired on 24-4-66 but no order of 
extension was passed before its expiry. 
On 29-4-66 the Commissioner, however, 
issued an order purported to be under 
Section 554 of the Bengal Act, extending 
the previous order of supersession with 
retrospective effect from 24-4-66. Since 
then the order of supersession has again 
been extended from year to year under 
the aforesaid section, till now. f 
4. The present Administrator Shri 
Manik Lal Ganguly was appointed as Ad- 
ministrator by the orders dated 20-4-71 
(Annexure Q) and dated 24-4-72-( An- 
nexure R) issued by. the Lt. Governor, 
and the Governor, respectively, of Tri- 
pura. He issued a demand notice to the 
petitioner on 22-6-72 (Annexure S), under 
Section 155 (4) of the Bengal Act 
. requiring him to pay Rs. 5476.96 p, being 
his dues to the Municipality for several 
years from 1955-56 to 1972; This notice 
was issued under certificate of posting. 
On receipt of this notice. the petitioner 
came and obtained the present rule, 


5. According to the petitioner the 
original order of supersession of the Com- 
missioners of the Agartala Municipality 
by the Chief Commissioner under S. 292 
of the Tripura Act read with para 5 of 
the Tripura (Administration) Order 1949 
on the alleged ground of grave-emer- 
gency due to the resignation of the Com- 
missioners en bloc was not - warranted 
by the said section and as.such the said 
supersession order is void and inopera- 
tive. Even if the said order is found to 
be good, the failure on the part of the 
Chief Commissioner to extend the period 
of supersession on expiry of the order 
dated 22-4-65 within time, brought the 
order of supersession to an end and it 
could not be revived by the order issued 
on 29-4-66 with. retrospective: effect, . That 
being the position the appointment of the 
present Administrator Shri Manik. Lal 
Ganguly is without jurisdiction and he 
has no legal authority to issue any de- 
mand notice, The petitioner has ‘accord- 
ingly prayed for -an appropriate writ 
quashing the initial order of supersession 
passed under Section 292 of the Tripura 
Act as well-as the subsequent orders ex- 
tending such supersession and also. the 
demarid notice issued by respondent No. 2 


extended to Tri- 
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i.e, the Administrator on 22-6-72. As al- 
ready pointed out he has further prayed 
for a writ of the nature quo warranto for 
removal of the present Administrator, 
respondent. No. 2 from his Office. 

6. The learned counsel appearing 
for the respondents vehemently urged 
before us that the petition is barred by 
the principles of res judicata and ‘stare 
decisis’ in view of the earlier decisions of 
this Court in Criminal Appeal No, 10 of 
1971,* Kiriti Mohan Deb Barma v, Lalit 
Mohan Nag. and two earlier’ deci- 
sions of the Judicial Commissioner of Tri- 
pura viz, (1) Jagneshwar v, Bimal Kanti, 
AIR 1961 Tripura 52 and (2) Saroj v. 
Union of India, AIR 1970 Tripura 37 and 
also had for inordinate delay and laches 
on the part of the petitioner, 


7. Admittedly in none of the afore- 
said cases the petitioner was a party. The 
question of applying the principle of res 
judicata, therefore, does not arise, The 
decisions of the Judicial Commissioner in 
the aforesaid two cases also cannot ope- 
rate as ‘stare decisis’, so far this Court 
is concerned, in our opinion, In Criminal 
Appeal No, 10 of 1971* of -this Court 
(Kiriti Mohan Deb Barma v, Lalit 
Mohan Nag) none of the questions 
agitated in the present writ peti- 
tion was decided. The question that 
arose in that case was whether the 
sanction for prosecution accorded by the 
Administrator under Section 554 of the 
Bengal Municipal Act was valid, The 
learned Magistrate found that the com- 
plainant had no legal right to prosecute 
the accused as the sanction for the said 
prosecution was illegal, He came to the 
finding of the illegality of the sanction 
on the ground that the supersession order 
of the Agartala Municipality was itself 
illegal and that the Administrator could 
not, therefore, be legally vested with the 
powers and duties of the Commissioners 
of the said Municipality under S., 554 of 
the Bengal Act and accordingly was not 
competent authority to grant necessary 
sanction. In this view of the case, the 
learned Magistrate acquitted the accused. 

In appeal this ` Court held that the 
learned Magistrate had erred in adjudi- 
cating the validity or otherwise of the 
supersession order of the Municipal Com- 
missioners and in basing his verdict of 
acquittal on the invalidity of such super- 
session: It was further held that the deci- 
sion of the Judicial Commissioner in 


*Reported -in “Assam LR. Hee) Gauhati 
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Jagneshwar v, Bimal Kanti, AIR i961 
Tripura 52 where the order of superses- 
sion was found to’ be valid was binding 
on all subordinate Courts in Tripura on 
the principle of ‘stare decisis’ and the 
Magistrate was not justified, in the ab- 
sence of any special circumstances that 
had subsequently supervened, in taking 
a contrary view, In this view of the case 
this Court set aside the order of acquit- 
tal and remanded the case for fresh dis- 
posal, This decision does not, therefore, 
operate as ‘stare decisis’ in this case, 


8&. So far as delay is concerned, it 
is true that ordinarily this Court will not 
countenance any inordinate delay in fil- 
ing such writ petition. But as has been 
held in the decisions reported in AIR 
1965 All 151, Baij Nath v, State of U, P. 
and in S, B. Roy v. P, N. Banerjee, (1968) 
72 Cal WN 50, delay in presenting a peti- 
tion for a writ of quo waranto, in which 
the right of a person to function in a 
certain capacity is challenged, cannot be 
a ground for rejecting it, In such a case 
it was held, everyday the person so acts 
in that capacity, a fresh cause of action 
arises, We are in respectful agreement 
with this view. In the instant case if the 
petitioner succeeds in establishing be- 
fore us that the respondent No, 2 has no 
jurisdiction to hold the post of Admi- 
nistrator, the delay in presenting the 
petition will not defeat his cause. We 
accordingly proceed to examine the points 
which were urged before us by the 
learned counsel for the petitioner Mr. 
M. Majumder, f 


9. The first contention of Mr. Ma- 
jumder is that’ the original order of 
supersession passed by the Chief Com- 
missioner under Section 292 of the Muni- 
cipal Act read with para 5 of Tripura 
(Administration) Order, 1949 is without 
jurisdiction and not warranted by the 
said section, According to him the Chief 
Commissioner was competent to super- 
sede the Commissioners of the Munici- 
pality on any one or other of the grounds 
specified in that section. As the resigna- 
tion of the ` Commissioners does: not 
come within any of-those grounds : the 
order of- supersession passed by him was 
bad in law.: » 

10. Section 292 of the Tripura 
Municipal Act is in the following’ terms: 


“292, If, in the opinion. of the Minis- 
ter, the. Commissioners have shown their 
incompetency to perform, or have per- 
sistently made: default in the: perfor- 
mance of the duties imposed on them 


ALR. 


by or under this Act or by any other 
law, or have exceeded or abused their 
powers, the Minister may, by an order, 
published with reasons for making it, in 
the State Gazette, declare such Commis- 
sioners to be incompetent, or in default, 
or to have exceeded or abused their 
powers, as the case may be, and super- 
sede them for a period to be specified in 
the order: 


Provided that except in case of mis- 
appropriation of municipal funds or per- 
sistent default in the performance of 
duties by the Commissioners the power 
under this section shall not ordinarily be 
exercised until action has been taken 
under section 291.” 

11. In our opinion when the Com- 
missioners of the Municipality resigned 
en masse it amounted to a persistent de- 
fault in performance of their duties im- 
posed on them by or under the Act and 
as such the Chief Commissioner was 
competent to pass the order of super- 
session under the said section, 

12. It was argued by Mr, Majum- 
der that when the Commissioners had 
resigned they were no longer in office 
and therefore, the question of their per- 
sistent default to perform their duties 
under the Act could not arise, We are|~ 
unable to accept this contention. The 
resignation to be effective must be ac- 
cepted, In the instant case the order of 
supersession of the Commissioners by 
the Chief Commissioner amounted to ac- 
ceptance of their resignation and it can, 
therefore, be said that the Commissioners 
were in office at the time when the 
order of supersession was issued, 

13. The next contention of Mr. 
Majumder was that the period of super- 
session, as extended by the order dated 
22-4-65 having already expired on the 
24th day of April, 1966 by efflux'of time 
and the Chief Commissioner not having 
extended the same before expiry of the 
period of supersession, the term could 
not be extended afterwards by the order, 
dated 29-4-66; with retrospective effect 
and that being so’ the ao orders 
extending the period supersession 
from year to year are of fo avail. 

. 14 Sub-section (2) ‘of Section 554 
provides as below: 

“On the expiration, of. the period. of 
supersession specified in the order, the 
State Government may —- y LG 

(i) extend -the period of supersession 
for such further term as it may: consi- 
der necessary, or _ : 
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(ii) reconstitute the Commissioners of 
the municipality -by a fresh. general elec- 
tion and the persons who - vacated their 
offices under clause (a) of sub-section (1) 
shall not be disqualified for election ‘or 
appointment under Section 26, or 


(iii) reconstitute the Commissioners of 
the municipality by appointment only 
for such period as it may consider neces- 
sary and the persons who vacated their 
offices under clause (a) of sub-section (1) 
shall not be deemed disqualified for ap- 
pointment 

Provided that the State. Government 
may, if circumstances permit, at any 
time before the expiration of the period 
of supersession take action either under 
clause (ii) or clause (iii) of this sub-sec- 
tion.” 


15. According to Mr, Majumder 
the words “on expiration” mean “prior 
to expiration” or “simultaneously with 
the expiration”, We are unable to accept 
this contention, The meaning of the word 
“On” has been given in Black's Law 
Dictionary — as “upon”, “as soon as”, 
“near to”, “along” “along side of” and 
“adjacent to” etc, In our opinion the word 
“On” occurring in this sub-section means 
“as soon as”, This will be quite evident 
if we read the entire sub-section, It is 
clear from the provisions of the said sub- 
section that reconstitution of the Com- 
missioners of the Municipality by afresh 
general election under clause (ii) or re- 
constitution of the Commissioners of the 
Municipality by appointment under 
clause’ (iii) are to be made after the ex- 
piration of. the period of supersession, It 
is only in special circumstances the State 
Government may, at any time before the 
expiration of the period of supersession, 
take action either under Clause (ii) or 
Clause (iii) of this sub-section, If the 
word “on” means “after” in regard to 
Clause’ (ii) and. Clause (iii) ‘we are unable 
“Ito -hold that it will have a different 
connotation in regard to Clause (i), ` 


16. The next contention of. Mr. 
Majumder was that as provided in Clause 
G) of sub-section (2) of Section 554 the 
period of supersession .can be extended 
for only.one term and not more. We are 
unable to accept this contention as well. 
Under Section 13 of the General Clauses 
Act the. word in the. singular ‘shall in- 
clude the plural and vice .. versa, The 
question as to’ whether the word “term” 
occurring in this sub-section means sin- 
gular or plural has got to-be ascertained 
in the context ..of the other- provi- 
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sions of the Act, It is seen from 
some of the provisions of the Act 
that whether the legislature intended 
to prescribe a fixed term or period it 
did so in clear language. For example in 
proviso to Section 16 (c) of the Bengal 
Act it has been provided that if in the 
opinion of the State Government, it is 
necessary so to do in the circumstances 
of the case, it may, from time to time, 
by notification specifying the circum- 
stances, extend the period of two years 
referred to in the previous proviso by 
such further period or periods not ex- 
ceeding 4 years. If the legislature actual 
ly intended that the order of superses- 
sion should not be extended for more 
than one term it would have specifically 
provided to that effect as in the proviso 
to Section 16 (c), 


17. As a result of the foregoing 
discussions we have no hesitation to hold 
that the order of supersession issued by 
the Chief Commissioner and his subse- 
quent orders extending the said order of 
supersession issued from year to year, 
are valid in law, That being the position 
the appointment of respondent No. 2 as 
Administrator of the Agartala Municipa- 
lity cannot be without jurisdiction, 


. 18. The last contention of Mr, Ma- 
jumder before us was that the action of 
the respondent No, 2 in including quar- 
terly instalments of several years in one 
demand notice (Annexure S) dated 22-6- 
72, is contrary to the provisions of Sec- 
tion 155 of the Bengal Act, His further 
contention in this regard is that service 
of such notice under certificate of post- 
ing, as was done in the instant case, is 
violative of the said provisions and is, 
therefore, invalid. This contention is 
equally unacceptable. Rule 39 of the 
Rules relating to collection of taxes etc. 
framed under Section 215 (g) of the Ben- 
gal Municipal Act, by the Government of 
Tripura in 1963 provides for issue of a 
consolidated notice. for several quarters 
or years, - . ` 
19. Mr. Meud wantėd to im- 
pugn the validity of this- Rule before 
us. He was;. however, not allowed to do 
so as the vires of these Rules were not 
challenged in his writ petition, 


20. - ‘It was then submitted by Mr. 
Majumder that, as provided in Sec, 155 
of the Bengal ‘Act, it is mandatory that 
the defaulting rate payer should be ser- 
ved with bills for each quarter before a 
demand notice is issued; but in the in- 
stant case such bills were: not served on 
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him. The State in its counter-affidavit 
has stated that the bills were served on 
the petitioner and it has annexed the 
copies of the reports submitted by the 
person who served such bills. The ques- 
tion as to whether these bills were ser- 
ved or not is a disputed question of fact 
nd this Court while deciding a writ peti- 
tion will not go to decide such a ques- 
tion, 

21. So far as service of the notice 
is concerned it is seen from the counter 
affidavit filed by the State that the 
notice was personally offered to the 


petitioner but he refused to accept 
the same. Under such circumstances 
the person authorised to serve the 


notice served the same by hanging on the 
wall of the dwelling house of the peti- 
tioner and a further notice was sent to 
him under certificate of posting. In our 
opinion there was substantial compliance 
with the provisions of S, 155 of the Ben- 
gal Act, 

22. ‘Be that as it may, the learned 
counsel for the petitioner did not dispute 
before us the liability of the petitioner 
to pay the tax demanded from him and 
he submitted that he is ready and will- 
ing to pay all his dues, In view of this 
admitted liability we are unable to quash 
the demand notice even if there was any 
irregularity in the service of the same. 

23. In the result, it is seen that 
there is no force in the writ petition and 
it is accordingly dismissed, 

D. PATHAK, J.:— I agree, 

Petition dismissed. 
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BAHARUL ISLAM, J, 
Suruchi Bala and others, Appellants 
v, Suruchi Bala Deb and others, Respon- 
dents, 
Second Appeal No. 175 of 1969, 
14-5-1976.* 
(A) Civil P.C, (1908), S. 11 — Judg- 
ment declaring Hiba-bil-Ewaz void — 
Persons not parties to suit if bound. 


D/- 


A judgment of the Court declaring 
a’ Hiba-bil-Ewaz to be void is not 
binding on the persons who were not 


parties to the suit in which the judgment 
was passed, AIR 1937 PC 69, Rel, on, 
(Paras 7, 10) 


*(Against judgment and decree of Dist. J. 
Cachar at Silchar in T, A. No. 11 of 1967 
D/- 19-5-1969.) 
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(B) Evidence Act (1872), S, 114 — 
Registered Hiba-bil-Ewaz transferring 
land for consideration — Presumption, 

A Court always presumes the ap- 
parent to be the real unless the contrary 
is proved and hence where land was 
transferred by a registered Hiba-~bil- 
Ewaz for consideration, the Court will 
presume the transfer to be real and the 
burden to prove that the apparent is not 
the real is upon the person who asserts 


it, (Para 10) 
Cases Referred Chronological Paras 
AIR 1937 PC 69 = 41 Cal WN 577 9 


S. K., Sen, for Appellants; K. L. Jain, 
for Respondents, 

JUDGMENT.:— This appeal is by 
the plaintiff, who lost in both the Courts 
below, The plaintiff's suit was for de- 
claration of her 3 Annas 6 Gondas 2 
Koras 2 Krantis share of the jote right 
in the land described in Schedule I, and 
for partition and for delivery of khas 
possession of the land described in Sche- 
dule II to the plaint (hereinafter referred 
to as ‘the suit land’), 

2. The material facts of her case, 
may be, briefly, stated as follows: 

That-one Montaz Ali Choudhury, was 
the owner of the jote right of the pro- 
perty described in Schedule I to the 
plaint, Montaz Ali died leaving behind 


. him his widow, four daughters and a bro- 


ther, Washil Ali by name, Washil Ali 
died leaving his widow, Jamila Khatun 
Choudhury (defendant No. 6) and a step 
brother, Najib Ali Choudhury (defendant 
No. 7). The plaintiff purchased the suit 
land from defendants Nos.6and7 by two 
deeds, Ext. 1 dated 29-3-60 and Ext, 2 
dated 27-1-55, respectively and that she 
was in possession thereof and defendants 
Nos. 1 and 2 were in possession. of the 
rest of the land left behind by Montaz 
Ali, 

3. Defendants Nos. 1 and 2 filed a 
written statement and contested the suit. 
They have admitted the genealogy, They 
have also admitted that Montaz Ali was 
the jotedar of ‘the land described in 
Schedule I, Their case is that the three 
of the daughters of Montaz Ali, namely, 
Tarunnessa, Kulsuma and Altabunessa 
sold their interest to their sister Khatibu- 
nessa. Washil Ali transferred his interest 
in the land and the houses to his nephew > 
Masukuddin Choudhury by executing a 
registered Hiba-bil-Ewaz dated 27-9-1945 
and put. him in possession thereof. On. 
29-6-1952 Masukuddin, Jubeda Khatun 
and Khatibunessa sold their interests in 
the land to defendant No. 1.and put her 
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in possession thereof. Since their pur- 
chase, défendants Nos. 1 and2 have been 
in possession of the land purchased by 
defendant No. 1 by constructing houses 
thereon. They have denied that the 
plaintiff or her predecessors-in-interest 
‘was ever in possession of the land. 


4. After the written statement was 
filed, the plaintiff amended her plaint 
and added a new para being Para 6A. 
She has admitted that on 27-9-45 Washil 
Ali Choudhury executed a  Hiba-bil- 
Ewaz in favour of Masukuddin Chou- 
dhury but she has alleged that defendant 
No. 6 filed Title Suit No, 42/53 in the 
Court of Munsiff, Karimganj for cancel- 
lation of the MHiba-bil-Ewaz and by a 
decree dated 31-5-58, the Court declared 
the said Hiba-bil-Ewaz to be null and 
void. > 

5. The learned trial Court dismis- 
sed the suit, On appeal by the plaintiff, 
his judgment and decree were affirmed 
by the District Judge. 


6. The point that falls for decision 
in this appeal is whether the ‘suit land 
had been validly transferred by Washil 
Ali by Hiba-bil-Ewaz to Masukuddin on 
27-9-45, If the answer be in the affirma- 
tive, we need not examine the genuine- 
ness or otherwise or value of Ext. 
2 dated 27-1-55 and Ext. 
29-3-80 the deeds of purchase by 
which the. plaintiff has claimed to 
have acquired title to the suit land 
from defendants Nos.7 and 6, respective- 
ly; for, in that case, Washil Ali having 
. validly transferred the property to 
Masukuddin on 27-9-45, defendants Nos. 6 
and 7, predecessors-in-interest of the 
plaintiff, could not have inherited the 
property from Washil Ali, and, as such, 
they could not have any saleable interest 
in the suit land, and the plaintiff could 
have acquired no title to the suit land 
under Exts, 1 and 2. 

7. Ext. A dated 
Hiba-bil-Ewaz, To prove 
was a void document, thè plaintiff has 
relied solely on Ext, 6, the certified 
copy of the judgment in Title Suit No. 
42/53 in which the Hiba-bil-Ewaz was 
declared to be void by the Munsiff, Karim- 

anj. Ext. Cis the certified-copy of the 
plaint in Title Suit No, 42/53, 

8 Shri K. L, Jain, learned coun- 
sel appearing for the defendants-respon- 
dents, referring to Sections 40 to 44 of 
the Evidence Act, submits that Ext. 6 is 
irrelevant and not admissible. On the 
other hand Shri S. K. Sen, learned coun- 


27-9-45 is the 
that Ext, A 
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sel appearing for the appellants, submits 
that it is admissible _ under Section 43 
read with Section 13 of the Evidence Act. 


9. In this appeal I need not exa- 
mine the rival contentions of learned 
counsel with regard to the admissibility 
of Ext, 6, I shall assume for the sake of 
argument ‘but not decide that Ext, 6 is 
admissible, and proceed to examine its 
legal effect on defendants 1 and 2 who 
admittedly were not parties to Title Suit 
No, 42/53. “So far as regards the truth 
of the matter decided, a judgment is not 
admissible against one who is a stranger 
to. the suit” (See Kesho v, Bahuria, 41 
Cal WN 577 = (AIR 1937 PC 69)). A 
judgment has two parts, substantive and 
judicial, 

“The law attributes unerring verity 
to the substantive, as opposed to the 
judicial portions of the record “(Phipson 
on Evidence : 11th Edition, page 533).” 
In the substantive portion, the court 
records or attests its own proceedings 
and acts, In the judicial portion, on the 
other hand the court expresses its judg- 
ment or opinion on the matter in ques- 
tion, and in forming that opinion it is 
bound to have regard only to the evi- 
dence and arguments adduced before it 
by the respective parties, Such a judg- 
ment, therefore, with respect to any 
third person, who was neither a party 
nor privy to the proceeding in which it 
was pronounced, is only res inter alios 
judicata; and hence the rule that it does 
not bind is not in general, evidence, 
against any one who was not a party or 
privy.” (See Sarkar’s summary on the 
point in his Evidence 9th Edition, Page 
397). 


10. As admittedly defendants Nos. 1 
and 2 were not parties to the suit in 
which the judgment (vide Ext, 6) was 
passed, it is not binding on defendants 
Nos.1 and 2. The learned lower appellate 
Court has found that the plaintiff has 
adduced -no other independent evidence to 
prove that the Hibe-bil-Ewaz was null 
and void, A court always presumes the 
apparent to be the real unless the con- 
trary is proved. The burden is upon him 
who alleges that the apparent is not the 
real to prove that the apparent is not the 
real, In the instant case Ext, A is a 
registered deed purporting to be a Hiba- 
bil-Ewaz for a consideration of Rupees 
1,000/-. The Court, therefore, presumes 
that the suit land was transferred by a 
registered Hiba-bil-Ewaz for Rs. 1,000/- 
by Washil Ali on 27-9-45 to Masukuddin, 
who sold ittodefendant No, 1 on 26-9-52. 
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The plaintiff has failed to rebut that 
presumption, So she has failed to establish 
that her vendors, defendants Nos, 6 and 7, 
inherited the suit land from Washil Ali 
and that they (defendants 6 and 7) had 
saleable interest in the suit land, That 
being the position, it must be held that 
the plaintiff has failed to establish her 
title to the suit land, In my opinion, the 
learned courts below have committed 
no errors of law, in passing the impugn- 
ed decrees, The appeal has no force and 
is dismissed with costs. 

Appeal dismissed. 
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BAHARUL ISLAM AND 
D. PATHAK, JJ, 


Chandra Kanta Medhi and others, 
Appellants v, Lakheswar Nath and others 
Respondents, . 

Letters Patent Appeal No. 2 of 1974, 
D/- 8-3-1976.* 

(A) Succession Act (1925), Ss. 276, 
283 (1) (e), (2), 372, 373 (1) (a) (b)—Pro- 
bate proceedings — Procedure — Special 
citations to persons interested in pro- 
perty involved in the will — Not neces- 
sary, 

For granting a succession certificate 
the law provides for issuing both special 
and general citations, but in case of pro- 
bate proceedings, S, 283 does not provide 
for issuing special citations, It provides 
only for issue of general citations call- 
ing upon all persons claiming to have 
any interest in the estate of the deceased 
to come and see the proceedings before 
the grant of probate, But as there is no 
provision for special citation, under sub- 
section’ (2) of Section 283, it has been 
made mandatory that the citations’ shall 
be fixed up in some conspicuous part of 
the court house and alSo in the office of 
-the Collector of the district and other- 
wise published or made known. in such 
manner as the Judge or Distiict Dele- 
gate issuing the. same may direct. 

-~ ‘(Para :7) 

(B) Succession Act. (1925), S.63 (c)— 
Evidence Act ((1872),-:Ss, 68, 101,:59 — 
Execution of an bailed Wain: — 
Proof — Onus of propòunder, ` 


It is the propounder’s . 
prove satisfactorily that the 


*(From judgment ‘of B. N, Sarma J. 
F.-A. No. 39 of 1972, D/- P ae 
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testator . or 
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burden to, 
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the testatrix had the sound and dispos- 
ing mind and capacity to execute the 
will, If there be any circumstances ap- 
pearing against the due execution of the 
will it is for him to remove those doubts 
from the mind of the Court, Further he 
is to prove due. execution of the will and 
for that purpose he is to examine at least ` 
one of the attesting witnesses, if availa- 
ble. _ (Para 11) 

Where due execution of the will has 
been proved by the scribe and by two - 
of the three attesting witnesses, who also 
deposed that executrix was . hale and 
hearty and of sound and disposing mind 
when the will was written at her inst- 
ance and that it was read over to her, 
she admitted it correct and put her thumb 
impression on the document, the onus of 
the propounder can be taken to have 
been discharged. AIR 1959 SC 443 Rel. 
on, (Paras 15, 16) 
Cases Referred : Chronological Paras 
AIR 1959 SC 443 = (1959) Supp (1) een 
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K, Sarma, for Appellants; K, P. aa 
for Respondents, 

BAHARUL ISLAM, J.:— This is an 
appeal under Clause 15 of the Letters 
Patent from the judgment of a learned 
Single Judge of this Court and arises out 
of a probate case, 


2.  Lakheswar Nath, respondent 
No, 1 herein, filed an application under 
Section 270 of the Indian Succession Act 
(hereinafter ‘called the Act), ‘before the 
District Judge, Dhubri, for the probate 
of a will alleged to have been executed 
by one Purnima Bala Devi, who died on 
21-7-69, In the ‘application ‘he mentioned 
the names’ of appellants 1; 2 and 3 and 
respondents 2, 3, 4; 5, °6 and’? and ` one 
Jikafuli Devi as the relatives left by the 
deceased Purnima Bala Devi, In the- ap- 
plication he mentioned that he. had been. 
appointed by, the eee the ` executor 
of the will, 

3.: The appellants filed objections, 
Their ‘material objections’ were to the 
effect that at the relevant time the- exe- 
cutrix “had no testamentary and mental 
capacity, She had’no disposing’ ‘mind, she 
had no’ mental power requisite for a 
valid ' disposition of property, she was in 
extreme suffering due to serious illness 
and extreme old age”, It was averred 
that the will was the result of collusion 
and fraud perpetrated by the applicant 
and the legatee, Haranath. It was also 
stated in the’ objection that before the al- 


leged will was executed, another will had 
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been executed by Purnima Bala Devi on 
21-10-1959 in favour of the appellants 
and Jikafuli, aforesaid, It was further 
averred that Jikafulj had. died before the 
death of Purnima, She had left behind 
heirs who were not made parties to the 


application, and, as such, the application 


was bad in law. 


4. Respondent No. 7, Golok Chan- 
dra Nath, and one Lalit Chandra Nath 
also filed an objection, but ultimately 
they did not contest the application for 
probate, 


5. The learned District 
framed the following issues: 

(1) Whether the -alleged Will has 
been executed by Purnima Bala? 

(2) Whether said Will is genuine? 

(3) Whether Purnima Bala had testa- 
mentary and mental capacity to execute 
the Will? . 

. (4) Whether the will had been 
brought into existence by legatee and the 
applicant? 

(5) Whether a is E to 
get probate? 


6. The applicant examined 4 wit- 
nesses and the appellant 4, The learned 
District Judge first took up for decision 
issue No, 5 and he, before considering 
the evidence of the witnesses examined 
by the applicant (respondent No. 1), con- 
sidered certain circumstances, to which we 
shall refer a little later, and came to the 
finding that the execution of the will 
was suspicious, and in that view he re- 


Judge 


jected the application for probate. On. 


appeal the learned Single Judge set aside 
the judgment .of the learned District 
Judge.and ordered grant of ;. probate as 
prayed for, Thereafter the . contesting 
objectors have filed the present appeal 
under Section 15 of the Letters Patent as 
stated above, .. 


Ts The first submission of. learned’ 


counsel for the appellants is that as the 
Jikafuli’s. heirs, who had interest in the 
property involved in the will have not 
been made parties tothe. probate pro- 
ceedings and no notices : were - issued to. 
them, the proceedings have been vitiated. 
In support of. his contention. learned 
counsel relies on S.283. (1) (c): of the Act, 
which is in the- following terms:. 
“283. (1) In all ‘cases . the 
Judge or District Dares may, if -he 
thinks proper, —— `. ; AS 


searre O O O aaawse, O) tedas 


upon * all 


. (c) issue Citations: 


Salling 


persons claiming:to have any-interest in: 


the estate of the deceased to come: and 
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. -District 
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see the. proceedings ` before the grant of 
probate or letters of administration.” 
Sub-section (2) of Section 283 of the Act 
may.also be read: 

“(2) The citation shall be fixed up in 
some conspicuous part of the Court-house, 
and also in the office of the Collector of 
the district and otherwise published or 
made known in such manner as the 
Judge or District Delegate issuing the 
same may direct”. 

It is apposite in this connection to refer 


. to Section 373 (1) of the Act, which reads 


as under: 


“373 (1). If the District Judge is satis- 
fied that there is ground for entertaining — 
the application, he shall fix a day for the 
hearing thereof and cause notice of the 
application and „of the day fixed for the 
hearing — 

(a) to be served on any person to 
whom, in the opinion of the Judge, spe- 
cial notice of the application should be 
given, and . i 

(b) to be posted on some conspicious 
part of the court-house and published in 
such other manner, if any, as the Judge 
subject to any rules made by the High 
Court in this behalf, thinks fit, 


Section 373 of the Act provides the pro- 
cedure to be followed by the . District 
Judge on an application for succession 
certificate, Section 372 provides. for an 
application for a succession certificate. 
Under clause ' (ce) of sub-section (1) of 
Section 372. “the family or other near re- 
latives of the deceased- and their respec- 
tive residences” have to be mentioned. 
On the other hand Section 276 of the Act, 
which provides for a petition. for pro- 
bate, does not provide for mentioning 
the names of the members of the family 
or-relatives of the testator or testatrix in 
the petition for probate. In’ case of = 

succession certificate the law provides 
for issuing both special and general cita- 
tions, but in case of probate proceedings 
Section 283 does not provide for issuing 
special citations. Section 283 (1) (c) pro- 
vides only for issue of general citation 
calling upon all persons claiming to have 
any interest in the estate of the deceased 
to come. and s€e the proceedings before 
the grant. of. probate, But as there is no 
provision ‘for special citation under. sub- 
section (2) of Section 283, it has been 
made mandatory that the citations shall 
be fixed up in some conspicuous part of 
the court house and also in ‘the office of 
the Collector of the district’ and” other- 
wise published: or-made “known in such 
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manner as the Judge or District Delegate 
issuing the same may direct, As a pro- 
position of law, therefore; it cannot be 
said that special citations are to be issu- 
ed to persons having interest in the pro- 
perty involved in the will, In the instant 
case, however, special citations were issu- 
ed, albeit not to the heirs of Jikafuli, and 
also general citations were issued. There 
has been no violation of law in issuing 
the citations in the instant case, and, as 
such the probate proceedings have not 
been vitiated, as contended by learned 
counsel, The first submission of learned 
counsel has no substance, 


8. The second submission of learn- 
ed counsel is that the applicant failed to 
prove the will to be a valid document; 
on the contrary, he submits, the facts and 
circumstances on record show that it isa 
suspicious document. 


9. Section 59 of the Act provides: 

“Every person of sound mind not be- 
ing a minor may dispose of his property 
by will’, 
Under Explanation 4 “No person can 
make a will while he is in such a state 
of mind, whether arising from intoxica- 
tion or from illness or from any other 
cause, that he does not know what he is 
doing”. In other words, the testator or 
the testatrix must be a major and of 
sound disposing mind, 


Section 63 (c) of the Act, inter alia, 
provides for the execution of an unprivi- 
leged will. It, inter alia, providés:: 


“The will shall be attested by two or 
more witnesses, each of whom has seen 
the testator „Sign or effix his mark to the 
will...---...... 

Section 68 i the Evidence Act provides, 
inter alia — 

“Tf a document is required by law to 
be attested, it shall not be used as evi- 
dence until one attesting witness at least 
has been called for the purpose of prov- 
ing its execution, if there be an attesting 
witness alive............ 

There is no tie form for a will 
(S. 74). 


10. Their Lordships of the Supreme 
Court in the case of H., Venkatachala 
Iyengar v. B, .N. Thimmajamma, on 
which reliance has been taken by learn- 
ed counsel for the appellants, reported 
in AIR 1959 ‘SC. 443, have observed: 


` “Section 68 deals with 
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the proof of 
the execution of the document. required- 


A.L R.: 


by law to be attested; and it provides 
that such a document shall not be, used 
as evidence until one attesting witness at 
least has been called for the purpose of 
proving its execution............ 


The propounder would be called up- 
on to show by satisfactory evidence that 
the will was signed by the testator, that 
the testator at the relevant time was in 
a sound and disposing state of mind, that 
he understood the nature and effect of 
the dispositions and put his signature to 
the document of his own free will, Ordi- 
narily when the evidence adduced in 
support of the will is disinterested, satis- 
factory and sufficient to prove the sound 
and disposing state of the testator’s mind 
and his signature as required by law, 
Courts would be justified in, making a 
finding in favour of the propounder. In 
other words the onus of the propounder 
can be taken to be discharged on proof 
of the essential facts just indicated”, 
Their Lordships have further observed: 


“There may, however, be cases in 
which the execution of the will may be 
surrounded by suspicious circumstances 
kassieren the condition of the `testator’s 
mind may appear to be very feeble and 
debilitated; and evidence adduced may 
not succeed in removing the legitimate 
doubt as to the mental capacity of the 
testator; the dispositions made in the 
will may appear to be unnatural, impro- 
bable or unfair in the light of relevant 
circumstances, or, the will may other- 
wise indicate that the said -. dispositions 


may not be the result of the  testator’s 
free will and mind In such cases the 
Court would naturally expect that all 


legitimate suspicions should be complete- 
ly removed before the. document is ac- 
cepted as the last will of the testator. 
The presence of such suspicious circum- 
stances naturally tends to make the ini- 
tial onus very heavy; and unless it is satis- 
factorily discharged, Courts would be re- 
luctant to treat the document as the last. 
will of the testator. It is true that, if a 
caveat is filed alleging the exercise of 
undue influence, fraud or coercion in res- 
pect of the execution of the will pro- 
pounded, such pleas may have to be pro- 
ved by the caveators, but, even without 
such pleas’ circumstances may raise a 
doubt as to whether the testator was 
acting of his own free will in executing 
the will, and in such circumstances, it 
would be a part of the initial onus to re- 
move - any. such i aa doubts in’ he 


-matter, 
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is renounced in favour of a person, who 
has got some right in the property, Re- 
lease also connotes that: the person 
releasing his right does not retain any 
ownership right over it. Here the facts 
Jare that the property is thrown in the 
common hotch-pot with the result that 
while before the said property was 
thrown, the person throwing the property 
was the sole owner, after it is so thrown, 
he remains a joint owner, Therefore, re- 
tention of jont ownership, and the fact 
{that the other members of the family had, 
previous to the throwing of the property in 
the joint stock of the family, no right in 
the property, conclusively shows 
the transaction does not amount even toa 
release as contemplated by Art. 52 of the 
First Schedule, 


9, Under these circumstances, what 
remains now to be considered. is whether 
the disputed document is covered by 
Art. 4 of the First Schedule. This article 
refers to an “affidavit” and says that it 
also covers other affirmations of declara- 
tions in case of persons who are by law 
allowed to affirm or declare instead of 
swearing. In our opinion, document 
Ann B falls within this article and, 
therefore, it is chargeable with the stamp 
of Rs, 3.50, 

10. Our answer io the questions, 
which are referred to us in both the 
cases is that the document in question is 
not covered by Art, 55 (A) (ii) or by 
Art. 52 (b) of the Stamp Act, but is 
covered by Art. 4 as claimed by the ap- 
plicants. References are accordingly dis- 
posed of without any order as to costs. 

Answer accordingly. 
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Lalji Purshottam, Appellant v, Thac- 
ker Madhavji Meghaji, Respondent, 

Letters Patent Appeals Nos, 52 of 
1972 and 201 of 1971, D/- 24-7-1975, 


(A) Transfer of Property Act (1882), - 


Ss. 76 (a) and 60 — Applicability — Ur- 
ban Immovable Property — Provisions 
do not apply — Lease by mortgagee in 
possession — Redemption of mortgage — 


Effect on tenancy — Lease is not 
binding on mortgagor after redemp- 
tion — Such lease ig not 
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under Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act, 1947. 
(Houses & Rents — Bombay Rents, Hotel 
and Lodging House Rates Control Act 
(57 of 1947), Ss. 11, 12). 

Where a lease is created the 
mortgagee in possession of an urban im- 
movable property, such a lease would not 
be binding on the mortgagor after re- 
demption of mortgage assuming that the 
lease is such as a prudent owner of pro- 
perty would have granted in usual course 
of management, This is so because Sec- 
tion 76 (a) cannot apply to a case of 
urban ` immovable property and hence a 
lease created by the mortgagee in pos- 
session of an urban immovable property 
would not be binding on the mortgagor 
after tedenne of the mortgage. 

(Para 31) 

‘Even apart from Section 76 (a) if the 
words of the mortgage deed clearly and 
indubitably express an intention to al- ` 
low expressly creation of a tenancy be- 
yond the term of the mortgage, then 
only the lease created in exercise of the 
power expressly conferred by the mort- 
gage deed ‘would be binding on the mort- 
gagor, If the words of the mortgage 
deed do not clearly and indubitably dis- 
close the intention to allow expressly the 
creation of a tenancy beyond the terms 
of the mortgage, the mere fact that the 
mortgage deed authorises the mortgagee 
with possession to induct a tenant would 
not create a tenancy binding on the 
mortgagor after the redemption of the 
mortgage.. (Para 31) 

In such a case a tenant inducted on. 
the property by a mortgagee with pos- 


session when the tenancy of that tenant 


is not binding on the mortgagor after the 
redemption of the mortgage, is not pro- 
tected under the provisions of the Bom- 
bay Rents, Hotel and Lodging House 
Rates Control Act, 1947, (Para 31) 
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~ nL PA No, 52 of 1972, B,.J, She- 
lat, for Appellant; M. D. Pandya for G.N. 
Desai, for . Respondent. In L. P. A. No. 
201 of 1971 D. D. Vyas, for Appellants; 
K. M. Chaya, for Respondent, 5;/B. Ma- 
' jmudar, V, J. Desai, C. K. Takwani and 
R. M. Christi appeared as Interveners. 

DIVAN, C.-J..— In Letters . Patent 
Appeal No, 52 of 1972; a Division ‘Bench 
consisting of myself and. P, D, Desai, J., 
has on July 5, 1973 referred -the follow- 
ing three questions to a larger Bench 
and this Full Bench has been constituted 
because of that reference: 


“(1) Whether under Section 76 (a). of 
the Transfer of Property Act, a lease 
created. by the mortgagee in possession of 
an urban immovable property, would be 
binding on the mortgagor after redemp- 
tion of mortgage assuming that the lease 
is such as a prudent owner of property 
would have granted in' usual course of 
management? 

(2) Whether, even apart from S. 76 
(a) of the Transfer of Property Act, a 
lease created in -exercise of a general 
power to-grant a lease expressly confér- 
red .on the mortgagee under the 
mortgage deed- would be binding on. the 
mortgagor after redemption of the mort: 
gage? 

(3) Whether a tenant inducted on 
the property by a mortgagee with pos- 
session, whose tenancy is not binding on 
the mortgagor after redemption of the 
mortgage, would still be protected under 
the provisions of, the Bombay ` Rents, 
Hotel and Lodging House Rates Control 
‘Act, ‘ 19472” 


-19, 20" 


A.LR. 


“9. Letters Patent’ Appeal. No, 201 
of 1971 is against :the decision of ‘our 
learned brother J, M, Sheth J., sitting 
singly in First Appéal No, 577 of 1965. 
That First Appeal arose in execution pro- 
ceedings andthe First Appeal was filed 
against the order of the learned’ Civil 


‘Judge, Senior Division, Junagadh in Civil 


Miscellaneous Application No. 112 of 
1964." When the Letters Patent Appeal 
against the decision of J, M. -Sheth J., 
came up for hearing before a Division 
Bench consisting of A, D, Desai and 
T. U. Mehta JJ., it was pointed out to 
the Division Bench that the points aris- 
ing in the Letters Patent Appeal on 
merits were identical with the three 
points which have been referred to the 
larger Bench in Letters Patent ' Appeal 
No, 52 of 1972. Since all the three ques- 
tions which arose on merits before them 
had been already ‘referred to a Full 
Bench by the Division Bench, in Letters K 
Patent Appeal No. 52 of 1972, judicial 
propriety, according to A. D. Desai and 
T. U. Mehta JJ., required that they 
should refer Letters. Patent Appeal No. 
201 of 1971 also to the Full Bench for 
deciding. the said points and the final 
disposal -of the appeal Under. these cir- 


-cumstances Letterg Patent Appeal . No. 


201 of 1971 is now before, 
Bench. ` . 

3. -Before proceeding further, we 
must clarify. that the whole controversy 
before us turns upon the rights of a te- 
nant inducted into an urban immovable 
property by a mortgagee with possession 
and the rights that we have: to :consider 
are, as against the mortgagor after fhe 
mortgaged property. has been. redeemed 
by the mortgagor. -The question that we 
have to consider is, whether on redemp- 
tion of a mortgage with possession by 
the mortgagor, the tenant inducted by 
the mortgagee can resist eviction at the 
tnstance of the mortgagor either under 
the general law as set out in the Transfer 
of Property Act or by virtue of an express 
power conferred upon the mortgagee by 
the mortgagor or by virtue: of the. provi- 
sions of the Bombay ‘Rents, . Hotel and 
Lodging House Rates Control . Act, 1947, 
(hereinafter referred to as the- Bombay- 
Rent Act), whether under any one of 
these three heads- protection for such a 
tenant -is available even after the re- 
Tana of the mortgage with posses- 
n 


this Ful 


: Out of the three: questions re- 
P T us, the first question brings out 
a clear provision under the Transiti of 


ie 
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Property Act and what is-the -- scope of 
Section 76 (a) of the Transfer. of Pro 
perty Act in relation to mortgage with 
possession effected on urban. immovable 
property, The second question refers to 
an express power conferred on the mort- 
gagee under the mortgage deed itself but 
the power which is conferred is in. gene- 
ral terms as distinguished from a special: 
power, So far as the third question-is 
concerned, as the language of the third 
question itself indicates, it «proceeds on 
the footing that the tenant - inducted on 
the property by a mortgagee .with pos- 
session is not otherwise entitled to con- 
tinue in possession after redemption of 
the mortgage, But the third question con- 
templates a situation arising under the 
provisions of the Bombay Rent Act and 
the question that we have, to consider is, 
whether by virtue of any of. the provi- 
sions of the Bombay Rent Act, the te-. 
nant contemplated by Question No. (3) is 
entitled to continue in possession as 
against the mortgagor even after redemp- 
tion of the mortgage. It is in the light of 
these questions as thus explained that: 
we will now proceed to deal with the 
questions referred to us, ne ve 


-§. In order to appreciate the legal 
controversy arising before us, we will 
briefly set out.the facts of the two Let- 
ters Patent Appeals before us, In Letters 
Patent Appeal No, 52 of 1972, the ap- 
pellant is the original plaintiff and he is 
the landlord. He is the owner of pro- 


perty bearing Municipal Census Nos. 705- 


and 706 in Bhuj Town of Kutch District. 
In 1937, the plaintiff created a mortgage 
with possession in favour of Lohana. 
Saraswati Kanyashala Trust, The docu- 
ment was executed on Chaitra Vad 13, - 
Samvat Year 1993, that is, sometime in 
April-May 1937, Under the terms of the 
mortgage deed it was mentioned: that the 
mortgagees could use the property in 
such manner as they thought fit for the 
purposes of Lohana 


by others or they could let it out on rent 
and. the rent was to be utilised by the 
mortgagees with possessfon. In 1943, the 
property in question was let out by the 
mortgagees with possession to the pre-> 
sent respondent who was the original de-' 
fendant in the suit out of which this 
Letters Patent Appeal arises, On March 
15, 1962, by a.mutual agreement between 
the mortgagees with possession, namely, 
the trustees of Bhuj Lohana Saraswati 
Kanyashala Trust and the present appel- 
lant, original mortgagor, the mortgage 
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Saraswati - Kanya- . 
shala or they could allow it to be used © 
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was- redeemed and on redemption the 
property was reconveyèd back to the 
mortgagor by the mortgagees, On March 
26, 1962 the trustees of the Bhuj Lohana 
Saraswati Kanyashala Trust the erst- 
while. mortgagees, informed the tenant, 
that is, the present respondent, that the 
property had been reconveyed back to 
the mortgagor and they asked. the tenant 
to-hand over possession of the property 
to the mortgagor, On March 30, 1962 the 
plaintiff, the original ‘mortgagor, gave 
notice in suit to the defendant, that is, 
the tenant, calling upon him to deliver 
up the possession of the suit premises as 
the property had been mortgaged and 
as the mortgage with possession had- 
been redeemed, On April 18, 1962 the 
tenant sent a reply to this notice and 
thereafter the- suit out of which the pre- 
sent Letters Patent Appeal arises was 
filed in the Court of the learned Civil 
Judge, Senior Division, Bhuj, The suit 
was for possession of the suit premises 
and the suit was dismissed by the learn- 
ed’ Civil Judge, Senior Division, Bhuj. 

Against the decision of the learned Civil 
Judge, Senior Division, there was an ap- 
peal to the District Court, Bhuj. The ap- 
peal was disposed of by the learned Dis- 
trict Judge, Kutch at Bhuj, The learned 
District Judge, by his judgment and 
decree allowed the appeal filed by the 
original plaintiff, Against the decision of 
the learned. District Judge, a Second Ap- 
peal wag filed in this High Court, being 
Second Appeal No, 1028 of 1965, By his 
judgment and order dated November 5, 
1971, A. A. Dave J., allowed ‘the appeal, 
set aside the judgment and decree of the 
learned District Judge and restored the 
judgment and decree of the learned trial 
Judge, Thereafter, -on a certificate hav- 
ing been granted by him under Clause 15 
of the Letters Patent, the present Letters 
Patent Appeal was filed in this Court 
and the three questions set out herein- 
above were referred to a larger Bench. 
by the Division Bench, The order of re- 
ference wag made on July 5, 1973. 


6. In Letters Patent Appeal No. 
201 of. 1971, the appellants before the 
Court were the original mortgagors, The 
property is situated on Mahatma Gandhi 
Road, Veraval, in Junagadh District, The 
mortgage was -created by a registered 
deed dated August 11, 1949. The appel-. 
lants were the mortgagors and on the 
very day on which the mortgage with 
possession. was created by them, they 
executed:a rent-note -in favouf of the 


164 Guj. [Prs, 6-7] Purshottam v. Madhavji Meghaji (FB) (Divan C. J.) 


mortgagee with possession and as tenants 
they remained in actual possession of a 
portion of the mortgaged property. The 
rent which was to be paid by the appel- 
lants was Rs, 110/- per month and this 
amount was equivalent to the interest 
payable on the -principal mortgage 
amount secured by the deed of mort- 
gage. The mortgagees filed a.suit in the 
Court of the Civil Judge, Senior Division, 
Junagadh, to recover the amount due at 
‘the foot of the mortgage by sale of the 
mortgaged property, In that suit a preli- 


minary decree was passed by. the trial, 


Court and-on January 22, 1957 the final 
decree was passed, In the auction sale in 
-execution of the decree the decreehol- 
ders, that.is, the mortgagees themselves 
purchased the mortgaged property - after 
following the appropriate procedure, The 
auction sale was confirmed on April 27, 
1959 and the sale certificate in favour of 
the respondents was issued on August 11, 
1959. After receiving the sale certificate 
' from the Court, the respondents, that is 
the auction purchasers, applied for deli- 
very of actual possession of the suit pro- 
perty or at least that portion of the suit 
property which was in possession of the 
appellants. A warrant for possession was 
issued and the appellants raised ob- 
jections contending that they were the 
tenants of the suit premises and hence 
they were entitled to remain in posses- 


sion, On behalf of the auction purchasers ` 


an application under Order 21 Rule 97 
of the Code of Civil Procedure was pre- 
ferred to the Court for removal of the 
obstruction caused by the appellants be- 
fore us, This application was filed on De- 
cember 29, 1964. The executing Court 
granted the application - for removal of 
the obstruction holding that the lease of 
the property was only a device to secure 
interest to be paid on the mortgage 
money and secondly, that the appellants 
herein were not the tenants of the mort- 
fagees so far as the portion of the pro- 
perty in their possession was concerned. 
Against the said judgment and order, 
the present appellants preferred First 
Appeal No, 577 of 1965 to this Court, 
The appeal was filed under Section 47 
of the Code of Civil Procedure. This ap- 
peal came up for final hearing before our 
learned brother, J. M. Sheth J., and 
Sheth J., held that the appeal was not 
maintainable since the question regard- 
ing delivery of possession to auction-pur- 
chaser was not a question relating to 
execution, When it was pointed out that 


_ the appeal was not maintainable, the 


A.I. R. 


present appellants applied that their 
First Appeal should be converted into a 
Civil Revision Application and on the 
merits of the case, while disposing of 
the proceeding as a Civil Revision Ap- 
plication, J. M. Sheth J, held that the 
relations between the appellants and the 
respondent as lessor and lessee came toan 
end when the relation of mortgagor and 
mortgagee came to an end, He also held 
the appellants were not entitled to the 
benefit of the Bombay Rent Act and 
hence he rejected the Civil Revision Ap- 
plication, Against this judgment, Letters 
Patent Appeal No. 201 of 1971 came to 
be filed. By their’ judgment -and order 
dated October 11, 1974, A. D. Desai and 
T. U. Mehta JJ., held that the Letters 
Patent Appeal before them was main- 
tainable and thereafter referred the Let- 


ters Patent Appeal to the larger “Bench 
as the three points which arose before 
them on merits were the same as had 


been referred to a larger Bench in Let- 
ters Patent Appeal No. 52 of 1972. 


7. In order to appreciate the con- 
troversy arising in this matter and in 
order to deal effectively with all the 
three questions which have been referred 
to us, it will be necessary to examine a 
number of decisions of the Supreme | 
Court which have dealt with the rights 
of a tenant inducted by a mortgagee with 
possession after the mortgage has been 
redeemed by the mortgagor. Under Sec-. 
tion 60 of the Transfer of Property. Act, 
the right of a mortgagor to redeem the 
property is provided, Under that Sec- 
tion at any time after the principal money 
has become due, the mortgagor has a 
right, on payment or tender, at a proper 
time and place, of the mortgage-money, 
to require the mortgagee (a) to deliver 
to the mortgagor the mortgage-deed and: 
all documents relating to the mortgaged 
property which are in the possession 
or power of the mortgagee; (b) where the 
mortgagee is in possession of the mort- 
gaged property, to deliver possession 


. thereof to the mortgagor; and (e) at the 


cost of the mortgagor either to re-trans- 
fer the mortgaged property to him or to 
such third person as he may direct, or 
to execute and (where the mortgage has’ 
been effected by a registered instrument) 
to have registered an acknowledgment in 
writing that any right in derogation of 
his interest transferred to the mortgagee 
has been extinguished, It is not in dis- 
pute before us, asindeed itcannot be in 
dispute, that even though a specific 
period, namely, 99 years as in this case 
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has been mentioned in the deed of mort- 
gage as the date for 
open to the parties, namely,- the mort- 
gagee and the mortgagor, by mutual con- 


sent to agree to a redemption at an ear-_ 


lier date 
agreement between the parties 
binding on all concerned 
‘the “due date has not yet arrived. 
Section 76 of the .Transfer of Pro- 
perty Act provides for the liabilities 
of mortgagee in.* possession and it 
provides that when, 
nuance of the mortgage, the mortgagee 
takes possession of the mortgaged pro- 
perty, (a) he must manage the property 
as a person of ordinary prudence would 
manage it if it were his own,....-- (e) he 
must not commit any act which ‘is des- 
tructive or permanently injurious to the 
property, Under Section 111 of the Trans- 
fer of Property Act, provision is made 
for determination of lease and it provi- 
des under clause (c) that a lease of im- 
movable property determines where the 
interest of the lessor in the property ter- 
minates: on, or his power to- dispose of 
the same extends only to, the happening 
of iany event—by, the happening of such 
event. These are the relevant provisions 
of the Transfer of Property Act which 
have to be borne in. mind while consi- 
dering the different decisions which we 
now proceed to ‘consider. 


8. In. Mahabir Gope v, Harbans 


and a redemption’ by mutual 
will be 


Narain, AIR 1952 SC 205, the Supreme ` 


Court was concerned with a lease .crea- 
ted by a mortgagee with possession, In 
paragraph 6-of the judgment at page 206 
of the report, Chandrasekhara Iyer J., 


delivering the judgment of the Supreme 


Court observed— 


“The general rule is that a person 
cannot by transfer or otherwise confer a 
better title on another than he himself 
has, A mortgagee: cannot,. therefore, 
create an interest in the mortgaged pro- 
perty which will enure beyond the ter- 
mination of his interest -as mortgagee. 
Further, the mortgagee, who 


manage it ag a person of ordinary pru- 
-dence would manage ifit were his own; 
and he must notcommit any act which is 
destructive or permanently injurious to 
the property; see Section 76, sub-clauses 
(a) and (e) of the Transfer of Property 
Act. It follows that he may grant leases 


not extending beyond the period ‘of the 


mortgage; any leases granted by him 


must come to an end at redemption, A- 


Purshottam v. Madhavji Meghaji (FB) (Divan C. J.) - 


redemption, -it is- 


even though- 


during the conti-- 


, session of the 


takes pos- 
session of the mortgaged property, must 
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mortgagee cannot during the subsistence 
of the mortgage act in a manner detri- 
mental to the mortgagor’s interests such 
as by--giving a lease which may enable 
the tenant -to acquire permanent or oc- 
cupancy rightsin the land thereby defeat- 
ing the mortgagor’s right to ‘khas pos- 
session; it would be an act which would 
fall within the provisions of Section 76 
sub-clause (e) of the. Transfer of Pro- 
perty Act... -~ ; 


A permissible settlement by a mortgagee 
in possession with a tenant in the course 


‘of prudent management and the spring- 


ing up of rights'in the tenant conferred 
or created by statute based on the nature 
of the land and possession for the requi- 
Site period is a different matter altoge- 
ther. It is an exception to the general 
rule. The tenant canndt be ejected by 
the mortgagor even after the redemption 
of the mortgage. He may become an oc- 
cupancy ‘raiyat’ in some cases and a non- 
occupancy ‘raiyat’ in other cases. But 
the settlement of the tenant by the mort- 
gagee must have been a ‘bona fide’ one. 
This exception will not apply in a case 
where the terms of the mortgage prohibit 
the mortgagee from making any settle- 
ment of tenants on the land either ex- 
pressly or by necessary implication.” 

On the facts of the case the Supreme 
Court held that the provisions of Sec- 
tions 20 and 21 of the Bihar Tenancy Act, 
did not apply to the lessees since they 
were not ‘settled raiyats’ and the lessees 
could not claim to have secured under 
the statute occupancy rights in the land. 
The Supreme Court, therefore, held that 
the mortgagor was entitled to the pos- 
land upon redemption of © 
the mortgage. It may be pointed out that 
this decision in Mahabir Gope v, Har- 
bans Narain is the starting point of all 


-discussion in India on „this particular as- 


pect of law. 


9. In Harihar Prasad v, Deonarain 
Prasad, AIR 1956 SC 305, the Supreme 
Court was again concerned with a mort- 
gage with possession effected on.agricul-. 
tural land.. The question before the 
Supreme Court was again whether the 
rights of a tenant inducted by the mort- 
gagee with possession would enure be- 
yond the’period of redemption as against 
the mortgagor, It was found by the 
Supreme Court. on the facts of the case 
that the lands were under the personal 
cultivation of the mortgagors at the time 
they “were mortgaged. At that time there 
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were no raiyats on the land and there 
was no question of transferring the right 
to collect rent from them being given to 
the mortgagees on the facts of the case, In 
paragraph 13 at page 312 of the report, 
Venkatarama Ayyar J., speaking for the 
Supreme Court observed that the argu- 
ment urged before it proceeded on a con- 
fusion of two wholly independent. con- 
cepts distinct in their origin and dif- 
ferent in their legal incidents, He ob- 
served— 

~ “The law is that a person cannot con- 
fer on another any right higher than 
what he himself possesses, and therefore, 
a lease created by a usufructuary mort- 
gagee would normally terminate on the 
redemption of the mortgage. Section 76 
(a) enacts an exception to this rule, If 
the lease igs one which could have been 
made by the owner in the course of pru- 
dent management, it would be binding 
on the mortgagors, notwithstanding that 
the mortgage has been redeemed, Even 
in such a case, the operation of the lease 
cannot extend beyond the period for 
which it wag granted”, 


The Supreme Court then considered whe- 
ther under the provisions of the Bihar 
Tenancy Act the tenant inducted on the 
mortgaged property during the .pendency 
of the mortgage could claim to remain 
in possession after the redemption, It 
was ‘observed by the Supreme Court that 
Section 21 of the Bihar Tenancy Act con- 
ferred on settled raiyats a permanent 
right of occupancy, provided the condi- 
tions mentioned in that Section were 
satisfied, But this right was a creature 
of the statute and could not be claimed 
apart from its provisions, Venkatarama 
Ayyar J., pointed out that if the tenant 
could not resist the suit for ejectment 
either by reason of Section 76 (a) of the 
Transfer of Property Act or Section 21 
of the Bihar Tenancy Act, the tenant 
could not get such a right as a result of 
the interaction of both those sections. 
The Supreme Court ultimately held that 
the tenants inducted by the mortgagee 
with possession had failed to establish 
that they had any right of occupancy 
„over the suit lands and that the plain- 
tiffs were entitled to a decree in eject- 
ment, with future mesne profits as claim- 
ed in the plaint. Thus a right claimable 
under Section 76 (a) of the Transfer -of 
Property Act because of a lease created 
in the course of prudent management of 
the property was put on a different foot- 
ing altogether from a right created by’a 
- special. statute, The tenant inducted. by 


A.T. RB. 


the mortgagee -with possession could 
claim protection under either of those 
two pieces ef legislation, namely, S, 76 
(a) of the Transfer of Property Act or 
a special piece of legislation meant to. 
protect certain tenants, ` 


. 10. In Asa Ram v, Mst, Ram Kali, 
ATR 1958 SC 183, the question before 
the Supreme Court was again of mort- 
gage of agricultural land when the mort- 
gage was with possession and of the te- 
nant inducted by ,the mortgagee with 
possession, The tenant claimed’ protection 
on-the ground that this was an agricul- 
tural lease granted by the mortgagee in 
the course of prudent management and 
it was in the alternative contended that 
under the U, P, Tenancy Act of 1939 by 
virtue of Section 2% (a), the tenant was 
protected, The judgment of the Court 
was delivered by Venkatarama Ayyar J. 
In paragraph 6 at page 185 he observed: 


“The law undoubtedly is“ that no 
person can transfer property so as to 
confer on the transferee a title better 
than what he possesses. Therefore, any 
transfer of the property mortgaged, by 
the mortgagee must cease, when the 
mortgage is redeemed, Now, Section 76 
(a) provides that a mortgagee in posses- 
sion ‘must manage the property as a per- 
son of ordinary prudence would manage 
it if it were his own’, Though on the 
language of the statute, this is an obli- 
gation cast on the mortgagee, the autho- 
rities have held that an agricultural lease 
created by him would be binding on the 
mortgagor even though the mortgage has 
been redeemed, provided it:is of such a 
character that a prudent owner of pro- 
perty would enter into it in the usual 
course of management, This being in the 
nature of an exception, it is for the per- 
son who claims the benefit thereof, to 
strictly establish it.” ; 


The Supreme Court pointed out in para- 
graph 7 that if there is a prohibition con- 
tained in the mortgage deed against let- 
ting of the lands by the mortgagees the 


, lease would not be binding on the mort- 


gagors. But where there is no such pro- 
hibition, the only. consequence is that the 
parties would be thrown back on their 
tights under the Transfer of Property 
Act, and the lessees must still establish 
that the lease is binding on the mort- 


_gagors under Section 76 (a) of that Act. 


On examination of the facts of the case, 
the Supreme Court came to the conclu- 
sion that the lease before them which 


. was granted by the mortgagees in pos- 
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session wag neither competent nor bona 
fide and that hence under Section 76 (a) 
of the Transfer of Property Act, this 
particular lease was. not binding on the 


mortgagors, In paragraph 13. at page 187. 


Venkatarama Ayyar J., observéd— 


“An owner will of-course be entitl- 
ed to admit. a tenant, and a mortgagee 
in possession would have a right to do 
so, either if he is authorised in that be- 
half by the deed of mortgage, or if the 
transaction is one, which is protected by 
Section 76 (a) of the Transfer of Pro- 
perty Act, But where the transaction is 
not one which could be upheld under 
Section 76 (a), then there is no admis- 
sion of tenant by any person having au- 
thority to do so, and such a transaction 
though valid as between the mortgagee 
and the lessee, cannot form the founda- 
tion on which any rights under S. 29, 
sub-s, (a) of the (U. P, 
Act could be based.” 

On examination of the provisions of Sec- 
tion 29 (a) of the U. P, Tenancy Act, the 
Supreme Court held that it was a condi- 


tion precedent to the application of the- 


provisions of that Section that the per- 


son must have been admitted as a tenant. 


by a person who had a right to do so. 
Where, however, the person. who pur- 
ported to grant the lease had no autho- 
rity to do so, whatever rights inter se 
between the lessor and the 
against the true owner, the. lessee does 
not, in law, acquire the gtatus of a te- 
nant, and Section 29 (a) of the U, P, Te- 
nancy Act had ‘no application to him, 


Ii. In Dahya Lala v, Rasul Maho- 
med, AIR 1964 SC 1320, the Supreme 
Court was concerned with the case of a 
tenant inducted on agricultural- land by 
& mortgagee in possession and the ques- 
tion was whether on redemption such 
tenant was protected by the provisions 
of the Bombay Tenancy and Agricultural 
Lands Act, Shah J., as he then was deli- 
vering the judgment of the Supreme 
Court, in paragraph 7 at page 1323 ob- 
served— Lr 


“Under the Transfer of Property Act, 
the right of a tenant who hag been in- 
ducted by a mortgagee in possession ordi- 
marily comes to an end with the extinc- 
tlon of the mortgage by redemption, 
but that rule, in our judgment, has no 
application in the, interpretation of a 
statute which has been enacted with the 
object of granting protection to ‘persons 
lawfully cultivating agricultural lands’. 


Nor has the contention that the ‘expres- 
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‘on grounds of public 


Tenancy Act): 


lessee, as’ 
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sion . “mortgagee: in possession’ includes 
a tenant frómi such a mortgagee any 
force, A mortgagee in possession is ex- 
cluded from the class of deemed tenants 
policy; to confer 
that-status upon a mortgagee in posses- 
sion would be to invest him with rights 
inconsistent with his fiduciary character. 
A transferee of the totality of the rights 
of a mortgagee in possession: may also 
be deemed: to be a mortgagee in posses- 


‘sion, But a tenant of the mortgagee in 


possession is inducted on: the land in. the 


-ordinary course of management under 


authority derived from the mortgagor 
and so long as the mortgage. subsists, 
even under the ordinary law he is not 
liable to be evicted by the mortgagor, It 
appears that the Legislature by restrict- 
ing the-exclusion to mortgagees in pos- 
session from the class of deemed tenants 


“intended that the tenant lawfully induct- 


ed by the mortgagee shall on redemption 
of the mortgage be deemed to be tenant 
of the mortgagor.” 
The Supreme Court held that in view of 
the provisions of Section 4 of the Bom- 
bay Tenancy and Agricultural Lands Act, 
1948, since the tenant inducted on the 
land by the mortgagee with possession 
was lawfully cultivating agricultural 
land, .he was protected by virtue of the 
special definition of Sec, 4 of that Act. 
12. In Prabhu v, Ramdeo, AIR 
1966 SC 1721, the Same problem again 
arose in connection with a person indu- 
cted into agricultural . land as a tenant 
by a usufructuary mortgagee and the 
question was whether the rights of such ` 
a tenant were protected by the provi- 
sions of the Rajasthan Tenancy Act, 1955. 
In paragraph 10 at page 1723, Gajendra- 
gadkar C, J., delivering the judgment of 
the Supreme Court pointed out that the 
observations in Mahabir Gope v, Harbans 
Narain, (AIR 1952 SC 205) (supra) which 
we have extracted above, were made by 
reference to the normal relationship be- 
tween a mortgagor .and the mortgagee 


. and their respective rights and obliga- 


tionsas determined: by relevant provi- 
sions of the Transfer of Property Act. 
Then he proceeded to observe— 
“Having made these observations, 
however, this Court has taken the pre- 
caution to point out that even in regard 
to tenants inducted -into the land by a 
mortgagee cases may arise where the 
said tenants may acquire rights of spe- 
cial character -by virtue of statutory pro- - 
visions. which may, in the ' meanwhile, 
‘come into operation, © A` permissible set- 
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tlement by a mortgagee in possession 
with a tenant in the course of prudent 
management and the springing up of 
rights in the tenant conferred or created 
by statute based on the nature of the 
land and possession for the requisite 
period, it was observed, was a different 
matter altogether, Such a case is clearly 
an exception to the general rule prescri- 
bed by the Transfer of Property Act. It 
will thus he seen that while dealing with 
the normal position under the Transfer 
of Property Act, this Court 
pointed out that the rights of the tenants 
inducted by the mortgagee may concei- 
vably be improved by virtue of statu- 
tory provisions which may meanwhile 
come into operation.” 


The Supreme Court also considered the 
decision in Harihar Prasad “Singh . v. 
Deonarain Prasad, (AIR 1956 SC 305) 
(supra) and pointed out that that decision 
turned upon the relevant provisions of the 
Bihar Tenancy Act. In view of the provi- 
sions of the Rajasthan Tenancy Act, 1955, 
the Supreme Court in Prabhu v, Ramdeo 
held that the tenant inducted by the 
mortgagee in possession was entitled to 
the rights of Khatedar by virtue of the 
provisions of Section 15 and he could not 
be evicted by the mortgagor on redemp- 
tion of the mortgage, Thus, like the case 
of Dahya Lala v, Rasul Mahomad (AIR 
1964 SC 1320) (supra) this was a case 
where a special stafùte came to the re- 
scue of the tenant of agricultural land 
inducted by the mortgagee with posen 
sion. 


13. It must be Der that all the 
eases that we have so far considered 
were cases of agricultural lands and in 
each of these cases the question was exa- 
mined from two points; first, whether 
the lease could be said. to be a lease 
. granted in the course of prudent manage- 
ment and, in the alternative, whether 
the rights of the tenant inducted by the 
mortgagee with possession had been en- 
larged as a result of a special statute 
dealing with the rights of tenants of 
agricultural lands, The cases we will now 
consider all deal with non-agricultural 
lands especially in urban areas, 


14. In All India Film Corporation 
v, Raja Gyan Nath, (1969) 3 5.C.C_ 79, 
‘the question was in respect of lease ofa 
cinerna house granted by the mortgagee 
with possession, It is necessary to refer 
- here to the facts of the case, One Azim 
Baksh was the original owner of the pro- 
perty in dispute known as Odeon Cine- 


specifically ` 


ma, which was formerly known as Chitra 
Cinema, Azim Baksh migrated’ to Pakis- 
tan in-1947 and before his migration, he 
had mortgaged it with possession with 


_Malawa Ram and Gainda Mal, On Janu- 


ary 22, 1946, Azim Baksh took the build- 
ing on lease for eleven months from the 
mortgagees and executed a rent-note. A 
few days later the rent note was cancelled’ 
with the endorsement ‘that the rent for 
a month be included in the mortgage 
money and the mortgagees were allowed 
to carry on the aforesaid cinema or lease 


‘it out to anybody else, In 1951 the mort- 


gagees leased it to appellant No, 1 for a 
period of five years in the first instance 
and it was agreed that it was renewable 
for ten years by yearly renewals It was 
also agreed that, renewal on old terms 
could not be refused and the lessees 
were to enjoy full rights of using it 
whether it be through agents or in 
partnership or by sub-leasing, Appellant 
No, 1, equipped the cinema with machi- 
nery, etc., and sub-leased it to other de- 
fendants in 1952, ` 


15. Malawa Ram and Gainda Mal 
partitioned their property and the: build- 
ing fell to the share of Gainda Mal, He 
applied for separation of his interest 
under Evacuee Interest-Separation Act, 
1951 and the competent officer by his 
order, dated August 25, 1955, after de- 
termining the mortgage charge ordered 
the sale of the building with another 
plot and the same was purchased by res- 
pondent No, 1 on December 3, 1955, The 
mortgage charge: was paid off on April: 
19, 1956, Thereafter respondent No, 1 fil- 
ed a suit for possession of the property 
from the head lessee and the sub-lessee 
and for mesne profits. The sub-lessee 
claimed the benefit of the East Punjab 
Urban Rent Restriction Act of 1949. It 
may be pointed out that when the rent- 
note executed by Azim Baksh was 
cancelled on 8-2-1946 the endorsement 
made on the rent-note was as follows: 


“With the consent of Lal Gainda 
Ram and Malawa Ram, the said rent-deed 
has been cancelled, Rent for one month 
may be included in the mortgage amount. 
The mortgagees are entitled to carry on 
the aforesaid cinema in any way they, 
like or may give the same on lease to 
any body else I shall have no objection.” 
In the light of the second question which 
has been referred to us the wording of 
this endorsement is material, The judg- 
ment of the Supreme Court was deliver- 
ed by Hidayatullah, C. J., and in para- 
graph 7, he observed that the first ques- 
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tion to consider was whether the tenancy 
created by the mortgagee in possession 
survived the termination of the mortgagee 
interest so as to be binding on the pur- 
chaser, Then he observed—:. . 

“A general proposition of law is that 
no person can confer on another a bet- 
ter title than he himself has. A mortgage 
is a transfer of an interest in specific 
immovable property for the purpose of 
securing repayment of a loan, A mort- 
gagee’s interest lasts only as long as the 
mortgage has not been paid off, There- 
fore on redemption of the mortgage the 
title of the mortgagee comes to an end. 
A derivative title from him must ordi- 
narily come to an end with the termina- 
tion of the mortgagee’s title. The mort- 
gagee by creating a tenancy becomes the 
lessor of the property but his interest as 
lessor is conterminous with his mortgagee 
interest.. Section 111 (c) of the Transfer 


of Property Act provides that a lease of: 
immovable property determines where > 


the interest of the lessor in the property 
terminates on, or his power to dispose of 
the same, extends only to the happening 
of any. event—by the happening of such 
event, The duration of the. mortgagee’s 
interest determines his position as the 
lessor, The relationship of lessor and les- 
see cannot subsist beyond the mort- 
gagee’s interest unless the relationship 
is agreed to by the mortgagor or a fresh 
relationship is recreated, This the mort- 
gagor or the person succeeding to the mort- 
gagor’s interest may elect to do- But if 


he does not, the lessee cannot claim any - 


rights beyond the term: 
lessor’s interest, These 
well-understood and find support in two 
rulings of this Court in Mahabir Gope v. 
Harbans Narain, (AIR 1952 SC 205) and 
Asaram v. Mst. Ram Kali, (AIR 1958 SC 
183).” © 

In paragraph 8. he observed — 

“To the above proposition there, is, 
however, one exception. That flows from 
` Section 76 (a) which lays down liabilities 
of a mortgagee in possession, It is pro- 


of his ` original 


vided there that when during the con- 


tinuance of the. mortgage, the mortgagee 
takes possession of the mortgaged pro- 
perty, he must manage the property asa 
person of ordinary prudence would 
manage it if it were his own, From this 
‘it is inferred that acts done bona fide 
.and prudently in the ordinary course of 
management, may bind even after the 
termination of the title of the mortgagee 
in possession, This principle applies ordi- 
narily to the management of agricultural 
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- again there is an 
-will continue to bind the 


- underlined by us viz., 


. templated by Section 76 (a), 


iti a 
propositions ‘Section 76 (a) of the Transfer of 
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lands and has seldom been extended to 
urban property so as to tie it up in the 
hands of lessees or to confer on them 
rights under special statutes. To -this 
exception. The lease 
mortgagor or 
persons deriving interest from him ifthe 
mortgagor had concurred to grant it.” 
(Emphasis supplied by us), 

So far as the second question referred to 
us is concerned, it will have to be ap- 
proached in the light of these words 
“if the mortgagor 
had concurred to grant it”, The Supreme 
Court on the facts of the case pointed 
out that the house was a house in the 
City of Jullunder suitable for a cinema 
theatre, On examining the facts the 
Supreme Court found that it could not 





‘be held that such a long lease on such a 


small rent was an act of prudence, whe- 


.ther it was a bona fide act or not, and 


whether the exception can apply to ur- 
ban property, It is clear, therefore, that 
in this case of All India Film Corpora- 
tion v. Raja Gyan Nath, (1969 (3) SCC 
79), the Supreme Court recognised. that 
the general rule was that on redemption 
of a mortgage with possession, the rights 
of the tenant inducted into the property 
by a mortgagee with. possession ‘tenant 
would come to an end. To this general 
rule the Supreme Court recognised the 
exception which arose in a situation con- 
namely, - 
when the lease was granted-in respect of 
agricultural lands by a mortgagee with 
possession, The Supreme Court pointed 
out that this exception contemplated by 
Pro- 
perty Act applied ordinarily to manage- 
ment of agricultural lands and had sel- 
dom been extended to urban immovable 
property so as to tie it up in the hands 
of lessees or so as to confer on them 
rights under special statutes. The Supreme 
Court examined the facts of the case 
with a view to finding out whether it 
Was such a lease as an owner of property 
in the course of prudent management of 
his own property would grant but even 
after examining that position, the 
Supreme Court made it clear that they 
were examining the position irrespective 
of the question whether this exception 
under Section 76 (a) could apply to ur- 
ban -property, It is, therefore, clear that 
the examination of the facts of the case- 
in order to find out whether the lease 
was such as a prudent. owner would have 


granted under the prudent management 
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of his own- property was being examined 
irrespective of the question whether the 
_ exception under Section 76 (a) to the 
general rule could apply to` urban im- 
movable property and thus the Supreme 
Court in no way by examination of the 
facts from this particular angle- of the 
act of aprudent owner modified from its 
earlier statement that the exception 
under S. 76. (a) ordinarily applies to the 
management of agricultural 
has seldom been extended. to urban pro- 
perty, In our opinion, the words “has 
_ seldom been extended to urban pro- 
perty” have been used by the Supreme 
Court to point out that this exception 
had not been extended to urban pro- 
perty. As regards what is meant by the 
mortgagor concurring to grant the lease, 
it may, be pointed out that on the facts 
of that particular case, the mortgagor had 
in terms by the endorsement made on 


February 8, 1946, as pointed out above, - 


stated that the mortgagees were entitled 
to carry on the aforesaid cinema in any 


way they like or might give the same. 


on lease to anybody else and that the 
mortgagor would have no objection, This 
clear mention in the relative document 
by the mortgagor that the mortgagees 


could give the property on lease to any- © 


body else was not construed by the 
Supreme Court as a concurrence by the 
mortgagor in granting the lease which 
ultimately the mortgagees came to grant 
lease to the head lessee in that particu- 
lar case, It may be also pointed out at 
this stage in the light of the third ques- 
tion which has been referred to us that 
the Supreme Court held on examination 
of the provisions of the relevant Rent 
Restriction. Act, namely, the East Pun- 
jab Urban Rent Restriction Act, 1949,— 
“The termination of the mortgagee 
interest terminated the relationship of 
landlord and tenant. and it could not, in 
the circumstances, be said ‘to run with 
the land, There being no landlord and no 
tenant, the provisions of the Rent Rest- 
riction Act’ could not apply any further. 
Nor could it be said that when the mort- 
gagor cancelled the, rent note and autho- 
rised the mortgagee to find any other 
tenant, the intention was to allow ex- 
pressly a tenancy. beyond the- terms of 
the mortgage.” , 
Thus the endorsement of February. 8, 
1946 was read by their Lordships of the 
Supreme Court as not conferring a spe- 
cial power on the mortgagee to create a 
lease which would be binding on the 
mortgagor after -the redemption of the 


lands and. 


A.I. R. 


mortgage or beyond the terms of the 
mortgage, On the facts of the case, the 
Supreme Court held that the lease came 
to an end with the termination of mortga- 
gee’s interest in -the property, Under 
these circumstances, on the. termination 
of the mortgage in the events that had 
happened in- that particular case, the 
Supreme Court held that since there was 
no landlord and no tenant,. the provisions 
of the Rent Restriction Act could not ap- 
ply beyond the date of the termination 
of the mortgagee’s interest, 


16. In Sachalmal Parasram v. 


. Ratanbai, AIR 1972 SC 637, the Supreme 


Court was again concerned with a tenant 
inducted on urban immovable property 
by a mortgagee in possession during the 
subsistence of the mortgage and the two 
questions before the Supreme Court 
were, whether the tenant was protected 
by the provisions of Section 76 (a) of the 
Transfer of Property Act -and ‘secondly, ; 
whether he was protected by the provi- 
sions of the M. P. Accommodation: Con- 
trol “Act, 1961. Sikri, CŒ, J., delivering 
the judgment of the Supreme Court poin- 
ted out the different passages from the 
earlier decision in All India Film Cor- 
poration’s case (supra) (1969 (3) SCC 79) 
and the passage cited above from that 
namely, that the principle of S. 76 (a) 
applied ordinarily to the management of 
agricultural lands and had seldom : been 
extended to urban property so asto tie it 


un in the hands of lessees or to confer 
on them rights under special statutes 
was cited and followed. The - Supreme 


Court pointed out that the definitions of 
the words “tenant” and “landlord” in the 
Madhya Pradesh Accommodation Control 
Act were similar’ to the definitions of 
those words occurring fn East Punjab 
Urban Rent Restrictlon Act, 1949 with 
which the Supreme Court was concern- 
ed in All India Film Corporation’s case, 
and in. paragraph 8 Sikri C, J., obser- 
ved — i i i : 
` “We may mention that the same view 
was taken by ‘the Bombay High ` Court 
in Kamalakar & Co, v, Gulamshafi, AIR 
1963 Bom 42 and. Bhanshali Khushal- 
chang Shamj v. Shah Shamjf Jivraj, 
ATR 1958 Bom 53.” 
Thus even in this case of Urban immova- 
ble property, though the Supreme Court 
had examined the question whether’ the 
lease was such as a prudent owner would- 


have granted, yet it cited the passage 


from All India Film Corporation’s case 
to the effect that the case-was being exa- 
mined’ irrespective of the question whe- 
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ther Section 76 (a) would apply to urban 
property or not, In our opinion, there- 
fore, the legal position that clearly emer- 
ges from these different decisions .of the 
Supreme Court is as follows: 


“(1) The general proposition of law is 
that no person can confer on another a 
better title than he himself has and 
hence a mortgagee whose interest lasts 
only so long as the mortgage has not 
been paid off, cannot as a mortgagee in 
possession create a right in the ` tenant 
inducted by him to continue in posses- 
sion beyond-the period of redemption, 
that is beyond the termination of the 
mortgagee’s interest, The derivative title 
from him must ordinarily ‘come to an 
end with the. termination of the mort- 
gagee’s title, f 


(2) Under the general rule mention- 
ed above, the mortgagee by creating a 
tenancy becomes a lessor of the property 
but his interest as a lessor is contermi- 
nous with his mortgagee interest and by 
virtue of Section 111 (c) of the Transfer 
of Property Act, the duration of the 
mortgagee interest determines his posi- 
tion as the lessor, The relationship of 
lessor and lessee cannot subsist beyond 
the mortgagee’s interest unless the rela- 
tionship is agreed to by the mortgagor 
or a fresh relationship is created, 


(3) To these propositions an exception 
is carved out by Section 76 (a) of the 
Transfer of Property Act. Though on the 
language of Section 76 (a) it is an obli- 
gation cast on the mortgagee, as pointed 
outin Asa Ramv. Mst. Ram Kali, (AIR 
1958 SC 183) (supra) the authorities have 
held that ‘an agricultural lease created 
by the mortgagee would be binding on 
the mortgagor even though the mort- 
gage has been redeemed provided it is of 
such a character that a prudent owner 
of property would enter into it in the 
usual course of management, This excep- 
tion carved out by Section 76 (a) has 
been applied ordinarily to the manage- 
ment of agricultural lands and has sel- 
dom been extended to urban property so 
as totieitupin the hands of lessees or to 
confer on them rights under special sta- 
tutes. 

(4) When the mortgagor has either 
in the deed. of mortgage or elsewhere 
stated that the mortgagee with posses- 
sion may use the property in any way 
he likes or may give the same on lease 
to anyone else, such authorization to the 
mortgagee to let out the property to any 
other tenant does not amount to.any in- 
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tention to allow expressly tenancy be- 
yond the terms of the mortgage and a 
tenancy created by the mortgagee with 
possession under such authorization can- 
not create a tenancy which would enure 
beyond the’ terms of the mortgage. 

(5) Once the mortgagee’s interest 
terminates, the relationship of landlord 
and tenant comes to an end and there 
being no landlord and no tenant unless 
there is something special in the provi- 
sions of the particular Rent Restriction 
Act so far as urban immovable property 
is concerned, those provisions could not 
apply and would not confer any protec- 
tion on the tenant inducted’ by the mort- 
gagee during the subsistence of the mort- 
gage with possession.” 

17. Our conclusion regarding this 
legal position is supported by the com- 
ments in Sir Dinsha Mulla’s Textbook on 
the Transfer of Property Act, Sixth Edi- 
tion. After pointing out the different 
decisions of the Supreme Court which 
We have referred to above, the Editor ob- 
serves at page 528: 


“It is respectfully submitted that the 
position could be more satisfactorily sta- 
ted with reference to the language of 
clause (a) (of Section 76), The right con- 
ferred by that clause is to manage the 
property during the subsistence of the 
mortgage, It is unlikely that a prudent 
manager would create a lease for a period 
longer than the mortgage, or in circum- 
stances which would give the lessee rights 
after the redemption of the mortgage. 
Such leases would prima facie be im- 
prudent, and not binding on the mort- 
gagor as beyond the powers conferred by 
clause (a), If, however, it can be shown 
in any given case that such a lease was 
prudent, it would bind that mortgagor, 
even after redemption, and even though 
the lessee acquires thereunder rights of 
a permanent or quasi-permanent nature. 
No question of imprudence can arise 
where, as in Prabhu v, Ramdeo, (AIR 
1966 SC 1721), the rights of the tenant 
were enlarged by. Tenancy legislation 
enacted after the tenants were put in 
possession by the mortgagee. It is sub- 
mitted that this -statement of the law 
is consistent with all the Supreme 
Court -decisions quoted above, It has 
been held,- following the above-quo- 
ted Supreme Court decisions that a 
tenant of a mortgagee in possession can- 
not resist eviction by the mortgagor by 
relying on the Rent Acts”, 
and the two decisions of the Bombay 
High Court in Kamlakar & Co, v. Gu- 
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lamshafi, (AIR 1963 Bom 42) and Bhan- 
shali Khushalchand . Shamji. v. Shah 
Shamji Jivraj, (ATR 1958 Bom 53) are 
referred to in support of the proposition. 


. 18. ‘In our opinion, on the general 
aspect of the matter, based on facts of 
which judicial notice can be taken, it is 
clear that so far as leases of agricultural 
lands are concerned, when a lesseg culti- 
` vates land by the very process of culti- 
vation he brings inputs and improves the 
fertility of the soil, Constant and conti- 
nuous cultivation by proper . manuring 
_ etc. would improve the fertility of the 

soil and on the determination of. the 

lease, that fertility would still remain in 
the land, It is, therefore, necessary ‘that 
security of tenure should be given to the 
tenant of, agricultural land so that by his 
proper husbandry and. agricultural prac- 
tices, he himself may derive good bene- 
fits from the land. and also improve the 
fertility of the soil” It is because of this 
aspect that in all countries legislation has 
been enacted to protect the actual tiller 
“of the soil; fixity of tenure has been 
given and all the different measures. of 
tenancy legislation regarding agricultu- 
ral lands have provided for sufficiently 
- long leases and protection of his tenure 
so as to induce the agriculturists to put 
in his best é@fforts and best inputs as they 
are called now-a-days, 
‘of the lease. A prudent owner ‘of pro- 
perty would, therefore, see to it that the 
term of lease which he grants in respect 
-of agricultural land is sufficiently long 
to induce the tenant to put in the best 


efforts which would incidentally benefit 


the owner of the land by improving the 
fertility of. the land: itself. In contrast, to 
the agricultural lands,.so far as non- 
agricultural and urban lands are con- 
cerned, on determination of the lease 
the tenant who has been on the property 


under the terms of the lease is bound to . 


put back the property in the condition in 
which it was at the time when he enter- 
edinto possession and nothing is natural- 
ly done by the’ tenant which is likely 
to improve-the quality of the soil pro- 
perty by his own efforts put in during 
the term of the tenancy. There is, there- 
fore, no question of a-prudent owner of 
urban immovable property granting a 
long term lease merely with- a view to 
improve the quality of the land, Barring 
Rent Control and Rent Restriction Acts 
which deal with urban immovable pro- 
perty, in areas where there is scarcity of 
accommodation both for residential and 


non-residential purposes, there is no con- 


_ cept of protection to 
‘immovable property, We are of opinion 


during the term 


A.LR. 


tenants of urban 


that this is the rationale behind the dis- 
tinction which the Supreme Court has 
pointed out between leases of- agricultu- 
ral lands.dnd leases of urban immovable 
property while dealing .with the provi- 
sions of Section 76 (a) of the Transfer of 
Property Act; whereas a prudent owner 
would not ordinarily speaking think of 


creating a long term lease purely as a. | 


matter of prudent management, an owner 
of agricultural land in the course of pru- 
dent management would create a long 
term lease purely from the aspect of pru- ` 
dent management. In our opinion, there- 
fore, the word “seldom” used -by Hida- 
yatullah C, J. in All India Film Corpora- 
tion’s case (1969 (3) SCC 79) (supra) 
while dealing with the application of the 
exception: carved out by Section 76 (a) to 
urban immovable property- has to be read_ 
as not being extended at all and it is 
merely a turn of the phrase to say 
that this exception has seldom been ex- 
tended to urban immovable property, 
19.. We will now conside: the two 

decisions, one of a Single Judge of the 
Bombay High. Court and’ another of a 
Division Bench of the same High Court 
which were approved by the- Supreme 
Court in Sachalmal Parasram v, Ratan- 
bai, (AIR 1972 SC 637) (supra), The first 
of those decisions in point of time is 
Bhanshali Kushalchand Ramji v. Sha 
Shamji Jivraj, ATR 1958 Bom 53, The 
decision was by M. C. Shah J... sitting 
singly at Rajkot.: The learned Judge was 
dealing with certain’ shop premises situa- 
ted in a town in Kutch District, A 
mortgage with possession was created 
and the question was whether the tenant 
inducted by the “mortgagee during the 
subsistence of the mortgage can be evi- ` 
cted by the mortgagor after the property 
was redeemed and whether the provi- 
sions of the Bombay Rent Restriction 
Act would protect such a tenant, Shah J., 


-relying upon the decision of the Supreme 


Court in Mahabir Gope v. Harbans Na- 
rain; (AIR 1952 SC 205) (supra) and the 
observations in that- case held that Sec- 
tion 76 (a) and (e) of the Transfer of 
Property Act do not empower the mort- 
gagee to create a lease of the mortgaged 
property which is to enure ‘beyond the 
period of redemption and it is quite clear 
that under Section 111 (c) of the Trans- 


fer of Property Act when the interest of 
the mortgagee comes to an end the lease 
created “by him also determines, though’ 
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as laid down.in Mahabir -Gope’s’ case this 
is subject to any rights that might- be 
conferred or created on the - 
any statute. After 
sions: of Section 5 (3) of the Rent Act 
whereby the word “landlord” is defined, 


Shah J., held that it could not be seri-. 


ously contended by the tenant ` that. the 
mortgagee was entitled to . ‘receive rent 
from him but the. tenants were paying 
and were liable to pay rent -to the first 


defendant, that is, the original mortgagee ` 
and if it were urged that they were lia-_ 
ble to pay rent to the plaintiffs as well, 


then they would be subjected to a dou- 
ble liability for paying rent, which is 
clearly not contemplated, The relation- 
ship of -lessor and lessee was between the 
mortgagee and defendants Nos, 2 to 4, 
the tenants. The owner of the property 
which was the subject of a mortgage with 
possession could not by any stretch of 
reasoning, be considered a landlord of 
the mortgagee’s tenants within the mean- 
ing of Section 5 (3) of the Rent Act. He 
cannot certainly claim rent from. the te- 
nants of the mortgagee nor is the tenant 
liable to pay it to him, Shah J., examin- 
ed the definition of the>:word “tenant” 
under Section 2 (11) of the Rent Restric- 
tion Act and held that the. essential re- 
quirement for-the creation of a relation- 
ship of landlord and tenant is that the 
former should be receiving or be entitl- 
ed to receive rent from the latter and 
the latter should be liable to pay the 
same to the former, and in the particular 
case before him, that “requirement was 
_lacking because quite evidently the mort- 
gagors were not receiving nor was there 
any direct contract between them and the 
tenants entitling them to receive rent 
from the tenants and the tenants were 
not liable to pay any rent to the mort- 
gagors, Therefore, no relationship of 
landlord and tenant existed between 
‘them, The decision in Som Nath v. L, D. 


Desai, ATR 1951. Punj 404 -was relied up- . 
on and the decision in Hardei v, Wahid . 
Khan, AIR 1954 All 16 was distinguished. 


20. In Kamlakar & Co, v, Gulam- 
shafi, AIR °1%63 Bom, 42, a Division 
Bench of the Bombay High Court con- 
sisting of Patel and Palekar JJ, accepted 
this decision of Shah J., in Bhanshali 
Kushalchand Ramji v. Sha Shamji Jivraj 
(AIR 1958 Bom 53) (supra) as. correct. 
The Division Bench held that there is no 


provision inthe Bombay Rent Act under > 


which any rights as such are conferred 
on the tenant, Section 12 of the Rent 
Act does not give the tenant- a right to 


~ 


` remain in possession of the 


tenant by 
` examining -the provi- ` 


; guished the -decision 
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properties, 
but it imposes a disability on the land- 
Jord and unless the. person’ who seeks to 


-recover. possession is brought within the 


definition of the word. “landlord”, the 
tenant cannot claim possession; after re- 
demption. there is no relationship either 
contractual or by privity of estate be- 
tween, the ‘mortgagor and the ‘tenant; he 
not being a landlord, Section 12 does not 
come in his way of recovering posses- 
sion, In this connection the Division 
Bench relied upon - observations .of the 
Supreme Court in Mahabir Gope v, Har- 
bans Narain (AIR.1952 Bom’ 205) (supra) 
and of.an earlier decision of the Calcut- 
ta High Court in Pramatha Nath v, Sashi 
Bhusan,- AIR 1987 Cal 763 and distin- 
of the Allahabad 
High Court in Hardei v. Wahid Khan, 


“ATR 1954 All 16 and of the Madras High 


Court in Chinnappa Thevan v, Pazhani- 
appa Pillai, AIR 1916 Mad 911. It must 


“be borne-in mind that the definitions of 
_ the words “landlord” 
occurring in the Bombay Rents, Hotel and 


and. .‘tenant” as 
Lodging House-Rates Control Act, 1947, 
have remained unchanged and the defi- 
nitions .with which we are concerned to- 
day are identical with the definitions 
which were before Shah J, in Bhanshali 
Khushalchand v, Sha Shamji Jivraj, and 
before Patel and Palekar JJ. in Kamla- 
kar & Co, v. Gulamshafi The Division 
Bench’ in Kamlakar & Co, v, Gulamshafi 
has pointed out at page 44 that the de- 
finition of the word “tenant” was very 
widely worded and might possibly in- 
clude even a tenant in possession of the 
premises when the. tenant was inducted. 
by a mortgagee with possession and 
when he. continued to remain in posses- 
sion of the premises on determination -of 
the lease by redemption of the mortgage 
or on termination of the mortgagee’s in- 
terest in the mortgaged. property. How- 
ever, the Division Bench relied upon the 
definition of the word “landlord” con- 
tained in Section 5 (3) of the Bombay 
Rents, . Hotel and Lodging’ House Rates 
Control Act and . pointed out that 
Section 12 did not give the, tenant a right 
to remain-in possession of the properties, 
but imposed a disability on the landlord 
and unless the person--who sought to re- 
cover -possession was said to be a “land- 
lord”: within the definition of that word, 
the tenant-could not claim possession. On 
behalf of the different tenants appearing 
before us, Mr. M. D, Pandya on behalf 
of the respondents in Letters Patent Ap- 


ae No, 52 of 1972, Mr. D, D, Vyas on 


_the word “landlord”, 
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behalf of the appellants in- Letters Patent 
Appeal No, 201: of 1971, Mr. Takwani, 
Mr. S. B. Majumdar and Mr. V, J. Desai, 
learned advocates appearing for the dif- 
ferent interveners in this case, urged 
that while examining the 
‘the Division ` Bench 
in Kamlakar and Co, v. Gulamshafj had 
not considered the second category fall- 
ing within the definition of the word 
“landlord” in Section 5 (3) of the Bom- 
bay Rent Act, Section 5 (3) of the Bom- 
bay Rent Act is in these terms: 


“ ‘landlord’ means any person’ who is 
for the time being, receiving, or entitled 
to receive, rent in respect of any premi- 
ses whether on his own.: account or on 


account, or on behalf, or for the benefit . 


of any other person or as a trustee, 
guardian or receiver, for any other person 
or who would so receive the rent or be 
entitled to-receive the rent if the pre- 
mises were let to a tenant; and includes 
any person not being a tenant who from 
time to time derives title under a land- 
lord; and further includes in respect of 
his sub-tenant a rene! who has sub-let 
any premises.” 


An analysis of . this definition clearly 
shows that this definition covers four 
different categories of persons, Category 
(1) is ofa person who is for the time be- 
ing, receiving, or entitled to receive, rent 
in respect of any premises, He may be 
receiving or entitled to receive such rent 
either on his own account or on account, 
or on behalf, or for the benefit of any 
other person or as a trustee, guardian, or 


‘receiver for any other person,. Category 


(2) covers person who would receive the 


rent, or who would be entitled to 
receive the rent in respect of any 
‘premises, whether on his own’ ac- 


count, or on account or on behalf, or for 


the benefit of any other person or as 
a trustee, guardian, or receiver for 
any other person, if the premises 


were let to a tenant. This second cate- 
gory, in our opinion, contemplates a class 


of persons who are not actually receiv- . 


ing or who are not actually entitled to 
receive rent in praesenti but who would 
receive or who would be entitled to re- 
ceive the rent if the premises were let 
to a tenant. That is, it covers the category 
of persons who may in the event of the 
premises being let out to a tenant, be- 
come entitled to receive the rent or who 
would receive the rent, The third cate- 
gory covers persons who are not tenants 
but who, from time to time, derive title 


definition of, 


under the landlord concerned - and the 
last category covers tenants who: hava 
sublet the premises and qua the sub-te- 
nant the tenant would be the landlord. 
It has been seriously contended: by Mes- 
srs M. D, Pandya, D. D. Vyas, C. K, Tak- 
wani, S. B. Majmudar and V. J. Desai 
that the second . category of persons 
covers the owner of the. property- who by 
virtue of his ownership is a person who 
would receive or who would be entitled 
to receivg rent if the premises were let 
toatenant, In this connection with this 
category of persons, an “attempt was 
made by Mr, Pandya to contend that the 
words “if the premises were let to a te~ 
nant” indicate a situation that happened 
in the past and, therefore, if in the past 
the’ premises had been let out, the owner 
of the property would still continue to 
be the landlord, In our opinion, the words 


` “if the premises were let out to a tenant” 


are merely the correct grammatical form 
of expressing a situation which would 
arise in the event of premises being let 
out to a tenant. The hypothetical situa- 
tion would arise if the premises were ‘to 
be let to a tenant though in fact they are 
not let. The correct -grammatical mean~ 
ing so- far as use of language to cover 
second category is, in our opinion, that 
only those persons who would receive 
the rent in the event of the premises be~ 
ing let out on a future occasion or who 
would be entitled’ to receive the. rent in 
a similar eventuality would cover in the 
second category. Now the very concept 
of letting out to a tenant and the concept 
of:the word “rent” covered under the 
Transfer of Property Act, deal with a 
situation where in the first Instance a- 
contractual relationship between the 
landlord and the tenant arises, and un- 
less and until a stage of that contractual 
relationship first arises, there cannot be 
said to be any “rent” and there cannot 
be said to be any letting out, There is no 
definition in the “Bombay Rent Act of 
the words “rent” or of “letting” 

therefore, these. words. used in S. 5 (3) 
must be given their ordinary meaning 
as occurring under the Transfer of Pro-. 
perty Act, Under ‘Section 105 of the 
Transfer of Property -Act a lease of im- 
movable- property is a transfer of a right 
to.enjoy such property,. made for a cer~ 
tain time, express or implied, or in per- 
petuity, in consideration of a price paid 
or promised, or of money, a share of 
crops, service or any other thing of 
value, to be rendered periodically or on 
specified occasions to the ` transferor by. 


i 


_ Division Bench 
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ihe transferee, who accepts the transfer 
on such terms, The second paragraph of 
Section 195 indicates that the money, 
share, service or other thing io be so 
rendered periodically is called the “rent”. 
It ig obvious that Section 105 
Transfer’ of Property Act contemplates a 
contractual tenancy and the definition of 
the word “tenant” in Section 5 (11) of 
the Bombay Rent Act covers persuns ‘by 
whom or on whose account rent is pay- 
able for any premises and includes any 
person remaining,:after the determina- 
tion of the lease, in possession, with or 
without the assent of the landlord, of the 
premises leased to such person, as poin- 
ted out by. Hidayatulah, C, J. in All 
India Film Corporation's case (supra) 
(1969 (3) SCC 79) the termination of the 
mortgagee’s interest terminates the re- 
lationship of landlord and ` tenant and 
since it cannot be said that there is te- 
nancy running with the land, there would 
be no landlord and no tenant, There is 
nothing, in our opinion, in the definition 
of the word “landlord” particularly as 
regards the second category which would 
give the protection of the Bombay Rent 
Act to a tenant inducted by the mort- 
gagee with possession during the subsist- 
ence of the mortgage when protection 
is sought by such a tenant against the 
mortgagor after the mortgagee’s interest 
has come to an end. It is true that in 
Kamlakar & Co v., Gulamshafi, (supraj 
aS appears at page 44 of the report in 
paragraph 4, the specific attention of the 
consisting of Patel and 
Palekar JJ. was not drawn to the second 
category of “landlords’.as defined by 
Section 5 (3) of the Bombay Rent Act. 
However, we find that 
Khushalchand v, Shamji Jivraj (supra), 
Shah J., has in paragraph 7 referred to 
and set out the entire definition of “land- 
. lord” occurring in Section 5 (3) and even 
this second category is occurring in the 
definition so set out, and still he held 
that the mortgagor would not be falling 
within the definition of the word “land- 
lord” qua the persons who have been 
inducted as tenants by ` the mortgagee 
with possession during the subsistence of 
the mortgage. Once it is held that the 
tenant inducted by the mortgagee with 
possession did not. 
nant on the termination of the mort- 
gagee’s interest, it must necessarily fol- 
low that there is no scope’ of relation- 


ship of landlord and tenant either under ` 


the general law or. under the special de- 
finition set out in.the Bombay Rent. Act 


of the - 


- difficult to 


„Jin Bhanshali ` 


continue to be a te- 
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and, therefore, the protection afforded to 
the tenant under Section 12 or any other 
provisions of the Act is not available to 
such a tenant. 


21. ` We may. mention at this stage 
that Messrs Pandya, D. D. Vyas, C, K. 
Takwani, S. B. Majmudar and V, J, Desai 
urged before us that it would’ be very 
conceive of a situation in 
which the provisions of the Bom- 
bay Rent Act would cover the second 
category of persons in the definition of 
“landlord”. We are not concerned in the 
present case as to in what possible situa- 
tion this, second calegory of persons oc- 


curring in the definition: of the word 
“landlord” in S. 5 (8) of the Act would 
come within the ambit of any of the 


provisions of this Act, What we are con- 
cerned with is a situation a3 between a 
mortgagor after the redemption of the 
mortgage with possession and a tenant 
inducted by the mortgagee with posses- 
sion during the subsistence of the mori- 
gage. In view of the. decisions of the 
Bombay High Court in Bhanshali Khu- 
shalchand v. Sha Shamji Jivraj (AIR 1938 
Bom .53) (supra) and Kamlakar & Co, v. 
Gulamshafi (supra) (AIR 1963 Bom 42) 
which deal with the provisions of this 
very statute and in view of the fact that 
these two decisions have been approved 
by the Supreme Court -in Sachalmal 
Parasram v, Ratanbai, (AIR 1972 SC 637) 
(supra) it is not open to us in the pre- 
sent case to hold that a tenant inducted 
by the mortgagee with possession Surg 
the subsistence of the mortgage 
claim protection’ of the provisions of the 
Bombay Rent Control Act after the de- 
termination of the mortgagee’s interest 
either by redemption or in any other 
manner, 


2%. ` At this stage we may mention 
that V. BR, Shah J., of this Court in Se- 
cond Appeal No, 241 of 1966 decided by 


him on February 19, 1968 has held in 
the light of the decision in Bhanshali 
Khushalchand v. Sha Shamii Jivraj 


(AIR 1958 Bom 53) (supra) and Kamla- 
kar & Co. v. Gulamshafi (AIR 1953 Bom 
42) (supra) that the provisions of the 
Bombay Rent Control Act, 1947 would 
not protect a tenant of the type we are 
dealing with in the present case, The 
same view was also taken by A. D. Desai 
J., sitting singly in Second Appeal No. 
839 of 1964 decided by him on December 
3, 1968. A. D. Desai J., in this case also 
came to the same conclusion as V, R. 
Shah J., and: specifically referred- tc the 


176 Guj. [Prs, 22-25] Purshoitam v, Madhavji Meghaji (FB) (Divan C. J.) 


“said decision. J, M, Sheth J., in First Ap- 

peal No. 577 of 1965 which is under ap- 
peal in Letters Patent Appeal- No. 201 of 
1971 has also taken the same view as 
V, R. Shah J, and A. D. Desai J; 


23. In Second Appeal No. 254 ot 
1965 decided . by one. of us (D, A. Desai J.) 
on April 9, 1969, the question before the 
Court was as to the rights of a tenant to 
whom the property in respect of which 
he was a tenant had beén mortgaged by 
the owner-of the property, The mortgage 
was 2 usufructuary mortgage and the 
right of redemption was purchased by 
an outsider and the purchaser’ of the 
right of redemption filed a suit- 
demption of the mortgage and possession 
of the mortgaged property, The question 
arose as to the rights of the parties, that 
is, the purchaser from the mortgagor on 
redemption of the 
and the tenant and ıt was contended that 
on redemption of the mortgage the te- 
mancy was revived and, theréfore, decree 
for actual possession could ‘not be passed 
against him, .The question before the 
Court was not regarding the tenant in- 
. ducted on the property by~a mortgagee 

with - possession and, therefore, that deci- 
. sion cannot help us, Under these circum- 
stances that, decision has very little bear- 
ing ‘on the questions that arise for our 
consideration. 


24. In Patel Ainaram V, 
Babubhai, AIR 1975 Guj 120 
tion was of mortgage of agricultural land 
ànd the tenant was in -possession even 
prior to the creation of the mortgage. He 
was a sitting tenant for more than six 
years before the date of the transaction, 
-and the mortgage was created in favour 
of the sitting tenant by the owner oi the 
property. Our learned brother M, P 
Thakkar J, held that here was no incon- 
sistency or incompatibility in one person 
being the tenant and mortgagee of the 
same property. All that happens in such 
a case is that instead of paying the rent 
to the landlord he adjusts it against the 


Patel 


amount claimable by him as a mortgagee © 


from the landlord. It would be unrea- 
sonable to attribute to a tenant the in- 
tention to surrender the tenancy and to 
invoke the sophisticated doctrine of im- 
plied surrender when the unsophisticated 
and ignorant (often illiterate) . 
knows nothing about it, The question be- 
fore our learned brother was not regard- 
ing a tenant of non-agricultural land or 


urban land inducted-by a ‘mortgagee with - 


possession during the subsistence of the 


.casé our learned brother 


for re-. 


mortgaged property. 


the ques-. 


„mortgagee with possession 


tenant. 
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mortgage and, therefore, it is not neces- 
sary to consider that decision further in 
the course -of this judgment, 


25. Our learned ‘brother J,- B, 
Mehta J. has in, Vohra Habsu v. Chhagan- 


‘Jal, AIR 1973 Guj 203 dealt with a case 


before us, -In that 
was dealing 
with a case of a tenant inducied on ur- 
ban immovable property by a mortgagee 
in possession and on redemption of the 
mortgage whetner Khas, that is, actual 
possession should be given to the mort- 
gagor on redemption cf the mortgaye or 
whether such possession as the property 
was capable of should be given, Our 
learned brother held on cunstruction of 
the mortgage document before him that 
by the very words of the document oi 
mortgage an express power was Confer- . 
red by the mortgage deed enabling the 

mortgagee with possession to induct a 

tenant and- to recover rent from him ` 
thereof and, therefore, according to our 
learned brother, after redemption of the 
mortgage the tenancy thus created by 
the mortgagee with possession would be 
binding on the mortgagor, In paragraph 1. 
of the judgment our’ learned brother 
pointed out that under the terms of the 
mortgage deed in .question, it was provi- 
ded that possession was delivered of the 
house in question and the mortgagees 
could use or let the suit property or get 


similar to the! one 


-the rental income in lieu of interest, It 


may be pcinted out that against > this 
decision of J, B. Mehta J. a Letters Pa- 
tent Appeal has been filed under certifi- ` 
cate granted under Clause 15 and that 


` Letters Patent Appeal has been pending - 


and Mr, R. M, Christi has intervened in 
the’ present case.-and has supported the 
contentions urged before us by Mr, B. J. 
Shelat on behalf of the appellant in Let-. 
ters Patent Appeal. No. 52 of 1972 A. A. 
Dave J, in his judgment which is: under 
appeal in Letters Patent Appeal No. 52° 
of 1972 and J. B. Mehta J. have both 
construed words permitting the mortgagee 
with possession to let out the mortgaged 
property aS an éxpress power conferred 
by the mortgagor on the mortgagee thus 


-indicating concurrence of the mortgagor 


in.the creation of the tenancy by the 
and it has 
been held by A A! Dave J. and by J. B. 
Mehta J., that these words occurring in 


the mortgage deed ‘concerned carves’ out 


. an exception to the general rule that on 


redemption of the mortgage | with pos- 
session the tenancy of a tenant inducted 
by the mortgagee during the subsistence 
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It is not open to the Court to speculate, | 


where no reasons are given by the arbi- 
trator, as to: what impelled the arbitrator 
to arrive at his conclusion. On the as- 


sumption that the arbitrator must have - 


arrived at his conclusion by a certain 
Process of reasoning, the Court cannot 
proceed to determine whether the con- 
clusion is right or wrong. It is nôt open 
to the Court to attempt to probe the 
mental process by which the ` arbitrator 


-has reached his conclusion where it is not . 


disclosed by the terms of his award.” 
In AIR 1967 SC 378, (Bungo Steel Furni- 
ture Pvt. Ltd. v. Union. of India) the 
scope of S. 30 has been stated as follows: 
“It is now a well-settled principle 
that if an arbitrator, in deciding a dispute 
before him, does not record his reasons 
and does not indicate the principles of 
law on which he has proceeded, the award 
is not on that account vitiated. It is only 
when the arbitrator proceeds to give his 
reasons or- to lay down principles on 
which he'has arrived at his decisions that 
the Court is competent to examine whe- 
ther he thas proceeded contrary to law 
and ig entitled to interfere if such error 
‘fn law is apparent on the face of the 
award itself.” - 


8. In the present case the arbitra- 
tor has not recorded his reasons and has 


not indicated the principles of law on- 


which he has proceeded. The only ground 
on which the 2nd’ opponent complained 
is that the documents required by him, 
as stated above, were not produced by the 
first opponent before the. Arbitrator. If 
the relevant documents in the possession 
of a party were not produced before the 
arbitrator, it was open to the arbitrator 
to take that circumstance into considera- 
tion and proceed to give his decision on 
the material before him. There is nothing 
on record to show that the arbitrator did 
not take that circumstance into considera- 
tion while giving his decision. It is con- 
tended by Mr. Govindarajulu that an ad- 


verse inferente ought to have been drawn _ 


against opponent No. 1 on account of the 
non-production of the relevant documents 
as stated above. But this is a question 
relating to appreciation of evidence and 
whether the case of opponent No. 1 has 


to be accepted or not under the above . 


circumstances is left entirely to the arbi- 
trator. The lower Court was therefore 
in error in setting aside the award. The 
_{non-production of relevant documents by 
ither party, however important those 
documents may be for the decision of the 
dispute by the arbitrator, ts not a sufi- 
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cient ground for setting aside the award) 
under Section 30 of the Arbitration Act. 


9. This appeal is accordingly al- 
lowed. The judgment and decree of the 
lower Court are set aside. The applica- 
tion of the arbitrator is allowed and there 
shal] be a decree in terms of the award. 
The respondent (opponent No. 2) in this 
appeal shall pay the costs of the appel- 
lant in this Court and in the Court below. 

Appeal: allowed. 
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M. SADANANDASWAMY, J. 
Lakshminarasamma and others, Ap- 
pellants v. C. V. Raghavachar and others, 
Respondents. 
Second Appeals Nos. 40 and 41 of 
1971, D/- 21-11-1975. - 
(A) Transfer of Property Act (1882), 


Section 60 — Right of redemption — 
Priority as between purchaser in prior 


mortgagee’s ‘suit and that in puisné mort- 
gagee’s suit — Determination. 

The puisne mortgagee has a right to 
redeem the prior mortgage. If he does 
‘so -he acquires the rights of the prior 
mortgagee also. But the mortgagor can 
exercise his right of redemption against 
every -one of the mortgagees. Such a 
right can be defeated by the mortgagee 
only by foreclosure. At any time before 
foreclosure the mortgagor can always. 
exercise his right to redeem. Though the 
puisne ‘mortgagee can redeem the prior 
mortgage he cannot deprive the purcha- 
ser in the prior mortgagee’s suit of the 
right of redemption since the right of re- 
demption which belonged to the original 
mortgagor has vested in. the purchaser 
in the, prior mortgagee’s suit. Hence. the 
puisne mortgagee cannot have. a priority ` 
to redeem as against the purchaser in the 
prior mortgagee’s suit. The purchaser in 
the -puise mortgagee’s suit cannot have 


-a better right than the puisne mortgagee 


himself. Hence, as between the two pur- 

chasers -it is only the purchaser in the 

prior mortgage®’s: suit who has priority 

of right of redemption. (1938) 16 Mys LJ 

499, Applied. Case law discussed. 

(Para 15) 

Cases Referred: Chronological Paras 
AIR 1973 Bom 300 = 74 Bom LR 757 

f 13 

AIR 1967 Mad 418 = (1967) 2 Mad LJ 233 

17, 20 


GT/GT/B979/76/SSG 
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AIR 1953 Bom 405 = 55 Bom LR 458 
f -~ 17, 18 
(1938) 16 Mys LJ 499 : 12, 14 
AIR 1935 All 692 = 1935 All LJ 587 17 
AIR 1925 All 804 = ILR 47 All 751 12 
AIR 1924 Bom 264 = 25 Bom LR 839 


AIR 1924 Nag 198 = 75 Ind Cas 899 12 
(1908) 8 Cal LJ 173 - ' 12,18 


V. Krishna Murthy and V. Taraka- 
ram, for Appellants; L. S. Varadaraja 
Iyengar (for No. 1) in R. S. A. No. 40 of 
1971 and (for No. 5) in R. S., A. No, 41 of 
1971, for Respondents. 


JUDGMENT :— The suit property 
originally ‘belonged to one Srirangachar. 
It consists of a house in Chamaraja 
Mohalla, Mysore City, 
‘No. 2895. He borrowed Rs. 8,000/- from 
C. K. Ramachandra Rao and executed a 
registered deed of simple mortgage in his 
favour hypothecating the. suit property 
and another land situated at Dodde- 
gowdana Koppal, Srirangapatna Taluk. He 
again borrowed. from A. N. Dattu Rao, 
Rs, 1,000/- on 21-3-1947 and Rs. 1,500/- 
on 31-5-1947 and executed two registered 
deeds of simple mortgage hypothecating 
the suit property. He also borrowed 
Rs, 1,000/- on 9-6-1951 from C. S. Raghu- 
natha Rao and executed a deed of simple 
mortgage hypothecating the suit property 
ag security. 


2. The first mortgagee C. K. Rama- 
chandra -Rao filed a suit O. S. No. 122/ 
1951-52 on the file of the Subordinate 
Judge’s Court, Mysore, on 29-3-1952 
against the mortgagor alone for the re- 
covery of the mortgage money then due 
by sale of the suit property, since he had 
released earlier from his mortgage the 
other mortgaged property, namely, the 
land. The suit was decreed. In execu- 
tion of the said decree, the suit 
house was brought to sale and C. K. 
Ramachandra Rao himself purchased it 
on 29-11-1955. The sale was confirmed 
on 9-1-1956. The subsequent mortgagees 
were not impleaded in the suit filed by 
the first mortgagee. 


3. On 6-12-1956, Dattu Rao filed a 
suit on his mortgage bonds dated 21-3- 
1947 and 31-5-1947 to recover the mort- 
gage monies due to him in O. S. 716/56 in 
the Court of the First Munsiff, Mysore, 
against Srirangachar — the mortgagor 
and his sons, the legal representatives of 
the fourth mortgagee, who was dead by 
that time, and also against C. K. Rama- 
chandra Rao, the first mortgagee. 
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bearing Door ` 


‘on 10-10-1958. 


A.I. R. 


4. C. K. Ramachandra Rao dis- 
puted the truth as well.as the validity of 
the second plaintiffs mortgages and con- 
tended that he was not liable to pay the 
mortgage money claimed in the suit but 
the other defendants in the said suit con- 
sented to a decree. Thereupon, Datturao 
decid not to press the suit as against 
C. K. achandra Rao without prejudice 
to his right to institute a separate sujt 
against him for redemption of his mort- 
gage dated 28-8-1946 and withdrew his 
suit as against C. K. Ramachandra Rao, | 
with the leave of the Court. 

5. Datturao executed the decree 
obtained by him in.O. S. No. 716/1956 and 
brought the suit property to sale subject 
to the first mortgage of C. K. Ramachan- 
dra Rao. At that sale C. V. Raghavachar 
purchased the property subject to the 
first mortgage. The sale was confirmed 
Later on, C. V. Raghava- 
char took possession of the suit property 
except the hind portion, which is des- 
cribed as “B” schedule in O. S. No. 889 
of 1962, through Court in Mis. 209 of 1958 
and claims to be in possession thereof 
through his tenants, K. S. Raghavachar 
and K. Rajgopal. C. V. Raghavachar 
claims to have acquired the rights of 
Datturao as well as Raghunatha Rao as 
mortgagees. 

6. C. V. Raghavachar and A. N. 
Datturao filed O. S. No. 889 of 1962 in the 
Court of the First Munsiff, Mysore, for 
redemption of the first mortgage dated 
28-8-1946 offering to deposit Rs. 1,800/- 


being the amount due under the.. said’ 


mortgage and have prayed for possession 
being delivered to them of the “B” sche- ' 
dule property which is a part of the 
mortgage property. 

7. In O. S. No. 889 of 1962 Sri- 
rangachar and C. K. Srinivasa Murthy 
were the defendants. Both the lower 
Courts held that C. V. Raghavachar is 
entitled to redeem the first mortgage and 
hence decreed the suit O. S. 889 of 1962. 
The legal representatives of C. K. Sri- 
nhivasa Murthy have come up in appeal in 
R. S. A. No. 40 of 1971. : 

8. C. K. Ramachandra Rao obtain- 
ed delivery of the’ entire mortgage pro- 
perty in Mis. Case No. 28 of 1957 on the 
file of the Sub-Court on 18-9-1957. On 
the same day he leased the property to 
P. S. Raghavachar son of Srirangachar, 
the mortgagor, under the lease deed 
dated 18-9-1957, on a rent of-Rs. 35/- per, 
month. On 8-1-1958 Ramachandra Rao 
executed a sale'deed in respect of the sult 
property in favour of Sri. K. Srinivasa 
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Murthy. As the lessee defaulted in the 
payment of rents C. K. Srinivasa Murthy, 
the purchaser under the sale deed ex- 
ecuted by C. K. Ramachandra Rao, ob- 
tained an order of eviction against the 
lessee in H. R. C. No. 234 of 1958 on the 
file of the Munsiff, Mysore, in respect of 
the mortgage property on 31-7-1959. The 
order was confirmed in appeal in H. R. C. 
Appeal No. 39 of 1959 on the file of the 
Dist. Judge, Mysore on 31-10-1961. C. K. 
Srinivasa Murthy, thereafter, applied for 
delivery of possession of the suit property 
in Execution No. 1045/1961. K. 5S. 
Raghavachar, K. Rajgopal and C. V. 
Raghavachar obstructed the delivery on 
11-4-1962. In Mis. Case No. 116 of 1962 
C. K. Srinivasa Murthy applied for re- 
moval of obstruction and the same was 
dismissed on 30th August, 1963. C. K. 
Srinivasa Murthy died during the Course 
of the proceedings and his legal represen- 
tatives were brought on record. 


9. The legal representatives of 
C. K. Srinivasa Murthy filed O. S. No. 563 
of 1964 in the Court of the Subordinate 
Judge, Mysore for setting aside the order 
dated 30-8-1963 passed in Misc. Case 
No. 116 of 1962 and for possession 
of the mortgaged property as well as for 
future mesne profits. In O. S. No. 563 of 
1964. P. Srirangachar, P. S. Raghavachar 
were the defendants. Both the lower 
Courts dismissed the suit O. S. No. 563 of 
1964. Hence the legal representatives of 
C. K. Srinivasa Murthy have come up in 
appeal in R. S. A. No. 41 of 1971. 


10. It is urged by Sri Krishna 
Murthy, learned counsel appearing for the 
appellants, that C. K. Srinivasa Murthy, 
having stepped into the shoes of the pur- 
chaser in Execution of the decree obtained 
by the prior mortgagee, namely C. K. 
Ramachandra Rao, is entitled to priority 
over C. V. Raghavachar, the purchaser in 
execution of the decree obtained by the 
puisne mortgagee Datturao. All the four 
mortgages are simple mortgages. Since 
the suit was filed by Datturao on the 


basis of both the second and third mort- | 


gages in his favour and since C. S. Raghu- 
natha Rao the mortgagee under the 4th 
mortgage was also impleaded by him in 
that suit, C. V. Raghavachar can be said 
to have acquired the rights of all the 
subsequent mortgages. Hence, the con- 
test is between the purchaser in the first 
mortgagee’s suit and the purchaser in the 
suit filed by the puisne mortgagee. The 
subsequent mortgagees were not implead- 
ed in the prior mortgagee’s suit. The 
prior mortgagee was initially impleaded 
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in the puisne mortgagee’s suit, but subse- 
quently the suit was withdrawn as against 
the prior mortgagee. Hence,. the prior 
mortgagee must be deemed to have been 
not impleaded in the puisne mortgagee’s 
suit. 

11. In the Law of Mortgage by Sir 
Rashbehary Ghose, Fifth Edition, Vol. 1, 
1922, at page 625, the passage from Jones 
has been extracted. It is as follows :— 


“When a party in interest,’ says 
Jones, “other than the owner of the 
equity of redemption, is not made a party 
to the bill, the foreclosure is not gene- 
rally for this reason wholly void. It is 
effectual as against those. persons inte- 
rested in the equity who are made par- 
ties. The sale vests the estate in the pur- 
chaser subject to redemption by the per- 
son interested in it who was not made a 
party to the proceedings. His only re- 
medy, however, is to redeem. He cannot 
maintain ejectment against the purchaser. 
He cannot have the sale set aside by 


‘intervening by petition in the foreclosure- 


suit. His only right is the right of redemp- 
tion. The sale, though it fails to be effec- 
tual in every other respect, operates as 
an assignment of the mortgage and all 
the mortgagee’s rights to the purchaser, 
who may proceed de novo to foreclose”. 


With regard to priority as between 
the two rival purchasers it has been 
stated at page 659 as follows :— 

“I may here observe, in passing, that 
as between two rival purchasers the title 
to the outstanding equity of redemption 
is determined by the priority not of the 
respective mortgages but of the respective 
sales; and the person who first buys the 
equity of redemption, whether he is the 
mortgagee himself or a stranger. will be 
entitled in his character of transferee to 
redeem all subsisting mortgages on the 
property, and thus acquire an absolute 
title to it.” 


12. In N. A. Singalachar v. 
Thimme Gowda alias Anne Gowda, ((1938) 
16 Mys LJ 499) the dispute was between . 
rival purchasers of the same property in 
mortgage suits brought by the respective 
simple mortgagees without impleading 
each other. The prior mortgagee had 
sued and obtained a decree’ and in execu- 
tion had purchased the property before 
the subsequent mortgagee preferred his 
own suit. It was held that the priority 
of the date of purchase of the mortgagor's 
right to possession gives priority of title 
to possession in disputes between rival 
purchasers of the same property in mort- 
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gage suits brought by the respective 
mortgagees without impleading each other 
and that the mortgagee who purchased 
the property earlier is entitled to remain 
in possession until the rights of parties 


are worked out in a proper suit in which’ 


-all persons interested are parties. It was 

held that a puisne mortgagee or a re- 
presentative in interest of his is certainly 
entitled: to redeem the prior mortgage. 
But that a purchaser in execution of a 
decree on the ‘prior mortgage can, apart 
from holding out the prior mortgage as 
shield against the puisne mortgagee or 
his representative- in interest, claim as 
the owner of the equity of redemption to 
redeem the puisne mortgage. 


If the two rights to redeem, viz., the 
right of the puisne mortgagee to redeem 
the prior mortgagee and the right of the 
prior mortgagee as assignee of the 
equity of redemption to redeem the puisne 
mortgagee, conflict, the right of the prior 
mortgagee to redeem the puisne mort- 
gagee was held to take priority, following 
75 Ind Cas 899'= (AIR 1924 Nag 198) and 
ILR 47 All 751 =- (AIR 1925 All 804). The 
_ decision in (1908) 8 Cal LJ 173, which 
takes a contrary view, was not followed. 
Since the offer to redeem came from the 
purchaser in the decree of the first mort- 
gage ‘and since both the purchasers were 
on record, it was held desirable to adjust 
the equities between parties instead of 
allowing them to fight out the. matter in 
a subsequent suit. 


13. In Sabastian D’Cruz v. Laxman 
Shreepad, (AIR 1973 Bom 300) the prior 
mortgagee had brought to sale the. mort- 
gaged property and purchased it himself. 
But he had not made the puisne mortga- 
gee a party to-his suit. The prior mort- 
gagee was held entitled, as assignee of 
the equity of redemption, to redeem the 
puisne mortgagee and that the original 
mortgagor lost his right to redeem since 
the prior .mortgagee who had’ purchased 
the mortgaged property as auction -pur- 
_chaser had purchased his right to redeem 
the puisne mortgage. 


14. The decision in (1938) 16 Mys LJ 


_ 499 applies to the facts of the present case’ 


also. The sale in execution of the decree 
obtained by the prior mortgagee had 
taken place before the suit by the puisne 
mortgagee was instituted. The purchaser 
in the prior mortgagee’s suit obtained the 
rights of the prior mortgagee as well as 
the rights of the original mortgagor as on 


`. the date of his suit. The rights of the 
_ original mortgagor included the right to 
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redeem the puisne mortgagee. The pur- 
chaser in the puisne mortgagee’s suit ob- 
tained the rights’ of all the subsequent 
mortgagées. But he obtained them sub- 
ject to the rights of the original mortgagor 
or his assignee. Though the original 
mortgagor had been: impleaded in the 
puisne mortgagee’s suit all the rights-of 
the mortgagor had been by then trans- 
ferred to the purchaser in the prior mort- 
gagee’s suit. 


15. The puisne mortgagee has a 
right to rédeem the prior mortgage. If 
he does so he acquires the rights of the 
prior mortgagee also. But the mortgagor 
can exercise his right of redemption 
against. every one of the mortgagees. 
Such a right can be defeated by the mort- 
gagee only’ by foreclosure. At any time 
before foreclosure the mortgagor cari 
always exercise his. right to redeem. 
Though the puisne mortgagee,can redeem 
the prior mortgage he cannot deprive the 


. purchaser in the prior mortgagee’s suit of 


the right of redemption since the right of 
redemption which belonged to. the ori- 
ginal mortgagor has vested in the pur- 
chaser in the prior, mortgagee’s_ suit. 
Hence the puisne mortgagee cannot-have a 
priority to redeem as against.the pur- 
chaser in the prior mortgagee’s suit. The 
purchaser in the puisne mortgagee’s suit 
cannot have a better right than the puisne 
mortgagee himself. Hence, as between 


-the two purchasers it is only the pur-|’ 


chaser in the prior mortgagee’s suit who 
has priority of ‘right of redemption. 


16.° A different’ view has been ex-~ 
pressed in Kedar Prosanna v. Girindra 
Prosad, ((1908) 8 Cal LJ 173). But there 
is no discussion. of the- points involved and 
it appears to have been assumed that the 
puisne mortgagee. who- purchased the pro- 
perty in a subsequent suit in: which the 
prior mortgagee was not made a party. 
had a preference over the prior mortga- 
gee who had purchased in the earlier suit 
to which ‘the’ puisne Oe was not 
made party. | 


17. Mr. vaidas Iyengar, learn- 
ed- counsel appearing for the, respondents’ 
has relied on the decisions in AIR 1935. 
All 692; 55 Bom LR 458 = (AIR 1953 
Bom 405) and AIR 1967 Mad 418. In 
Ramji Lal v. Roshan Singh, (AIR 1935 All . 
692) the respondents were unrepresented. 
The only contention which was considered 
on their behalf was the appellants’ right , 
to have the profits set off against interest 
each year. The right. of the mortgagee- 
purchaser to redeem does not appear to 
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have been urged by them. Hence the ob- 
servation that the puisne mortgagee can 
ignore the decree obtained by the’ prior 


mortgagee without impleading ‘the puisene - 


mortgagee must be considered to be- obiter 
dictum. 


18. In Nagu Tukaram v. Gopal 
Ganesh, (55 Bom LR 458) = (AIR 1953 
Bom 405) the mortgagors executed a 
simple mortgage in favour of defendant 
No. 1 and thereafter executed a mortgage 
of the same property in favour of V. 
V brought a suit without impleading de- 
fendant No. 1 and in execution of the 
decree obtained in 1927 purchased the 
property at the Court sale in 1931. In 
the meantime, defendant No. 1 sued on 
his mortgage in 1929 without impleading 


V and in execution of his decree pur- 


chased the property at the Court sale in 
1934, Defendant No.1 sold the property to 
defendant No. 2 in 1940. The plaintiff pur- 
chased the property from V in 1947 and 
sued for redemption of the first mort- 
gage, The rights of the rival purchasers 
were considered and, it was observed as 
follows :— 


“If the respective rights and liabilities 
of the parties such as the mortgagor, the 
first mortgagee and the second mortgagee 
are analysed, the question which falls to 
be considered in a contest between rival 
claims made by the two sets of mortga- 
pees would not really present great diff- 
culty. If the puisne mortgagee obtains a 
decree against his mortgagor in enforce- 
ment of the mortgage without impleading 
the prior mortgagee, the decree and the 
sale which may follow it are all subject 
to the rights of the’ prior mortgagee. 
. Similarly, if a prior mortgagee obtains a 
decree and executes it’ by putting the 
mortgaged property to auction sale, that 
does, not affect the puisne mortgagee’s 
tights at all so long as the puisne mort- 


gagee’g rights are enforceable under the. 


law. It is possible that at the time when 
the prior mortgagee brings his suit the 
equity may vest -both in the mortgagor 
and the puisne mortgagee; or, it may be 


that the equity may vest only in ‘the. 


puisne mortgagee when he has obtained a 
decree against his mortgagor and the 
equity vesting in the mortgagor has been 
purchased by him at Court sale. It is also 
possible that the equity may vest solely 
in the mortgagor and such a case-would 
arise where the puisne mortgagee’s right 
to enforce his mortgage is extinguished. 


In the present case the equity had vested: 


in the mortgagor and the puisne mort- 
gagee when the suit was brought and it 


Lakshminarasamma v. C. V. TEER 


` [Prs. 17-20] “Kant. 213 


-had vested ‘only in the puisne mortgagee 


at the time when the auction sale took 
place at the instance of the prior mort- 
gagee. In such a case, it seems to us 


difficult to hold that the auction sale made 


defendant No. 1 the owner of the pro- 
perty. - If the rights-of the puisne mort- 
gagee cannot be affected at all: by what- 
ever may have happened between the 
prior mortgagee and the mortgagor, since 
he had not been impleaded to the pro- 
ceedings between them, it must be held 
that despite the auction sale the prior 
mortgagee ‘continues to be a mortgagee 
qua the puisne mortgagee. In other 
words, the pusine -mortgagee’s right to 
redeem the prior mortgagee will subsist 
in spite of the said auction sale. If the 
puisne- mortgagee’s right to enforce. his 
rights is itself barred by limitation, the 
position may be different In the present 
case not only had the puisne mortgagee’s 
rights not been barred, but they had been 
effectively exercised, and, in fact, as I 
have just mentioned; at the material time 
of the auction sale in favour of the prior 
mortgagee, he was the ‘sole owner of the 
equity of redemption”. : 


19. It is clear, therefore, that the 
puisne mortgagee V was held to be the 
sole owner of the equity of redemption at 
the time of the auction sale subsequently 
in favour of defendant No. 1. It is be- 
cause of. this that the purchaser from V 
was ‘held entitled to redeem defendant 
No. i. It is therefore clear that the re- 


-presentative of the puisne mortgagee was 


held entitled to priofity not because he 
represented the: purchaser in the puisne 


‘mortgagee’s suit but because the sale in 


consequence of the. puisne mortgagee’s 
suit was earlier in point of time and by 
the time the sale was held in the- suit 
filed by the prior mortgagee the equity 
of redemption had already vested in the 
purchaser at the sale held in the puisne 
mortgagee’s suit. Hence, this. decision 
does not support the case of the respon- 


‘dents. On the other hand, it supports the 


case of the appellants, - 


20. In Shanmugha Nadar v. Sivan 
Pillai, (AIR 1967 Mad 418) in the suit 
filed by the prior mortgagee the puisne 


-mortgagee was not impleaded, In the 


puisne_ mortgagee’s suit the prior mortga- 
gee was not impleaded. The sale in ex- 
ecution of the decree obtained by the 
prior mortgagee was earlier. It was held 
that though in ‘law the purchaser in the 
prior. mortgagee’g sale as an assignee of 
the mortgagor is entitled to redeem, his 
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right of redemption in law or in equity 
cannot prevail over the puisne mortga- 
gee’s right to redeem. The reasoning 
. adopted appears to be that if the puisne 
mortgagee had been made a party in the 
-prior mortgagee’s suit he would have had 
the option of redeeming the prior mort- 
gage and that such a right cannot be 
taken away nor can the rights of the 
purchaser without notice to the puisne 
mortgagee be enhanced; that the right of 
a prior simple mortgagee cannot be en- 
_larged by his omission to implead a 
puisne mortgagee in his suit and that he 
cannot take advantage of his own omis- 
sion. The fact that the auction purchaser 
in the prior mortgagee’s suit became an 
assignee of the rights of the mortgagor 
was noticed, but the legal consequence of 
that circumstance, namely, that in his 
capacity as such assignee he could exer- 
cise his right of redemption against the 
puisne mortgagee has not been noticed in 
that decision by the learned single 
Judge, 


21. Mr. Varadaraja Iyengar urged 
that though the purchaser in the prior 
mortgagee’s suit might have acquired a 
preferential right to redeem he lost the 
same by his conduct. In O. S. No. 716 of 
1956 the suit brought by the puisne mort- 
gagee, C. K. Ramachandra Rao, was im- 
pleaded as 5th defendant. He disputed 
the execution and the passing of conside- 
ration under the mortgage deeds in fav- 
our of Datturao and Raghunath Rao. He 
also alleged that the mortgagee’s right 
vested in himself in so far as the plaintiff 
in that suit and the 4th mortgagee are 
concerned were intact and that his right 
cannot be questioned. He further stated 
that the plaintiff and the fourth mortga- 
gee may realise their amount out of the 
amount in deposit in. the suit brought by 
the prior mortgagee as part of the sale 
price of the mortgaged property. On 
21-10-1957 the plaintiffs submitted to the 
Court that the 5th defendant was given 
up without prejudice to any suit for re- 
demption which may be filed against him. 
On the same day a preliminary decree 
was drawn up on the consent of the other 
defendants, i 

It is urged- by Mr. Varadaraja Iyen- 
gar that in that suit C. K. Ramachandra 
Rao did not put forward his claim to re- 
deem the puisne mortgagees. It is also 
urged by him that even the present suit, 
O. S.: No. 563 of 1964, is not a sult for 
redemption and that the conduct of C. K. 
Ramachandra Rao as stated above amounts 
to waiver. It is difficult to understand 
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how the fact that the plaintiff in O. S. 
No. 716 of 1956 chose to give up the 5th 
defendant or, in other words, not to press 
his suit against C. K. Ramachandra Rao 
would adversely affect the rights of C. K. 
Ramachandra Rao. The fact that the 
present suit, O. S. No. 563 of 1964, is not 
one for redemption is not sufficient to 
come to the conclusion that there is a 
waiver on the part of C. K. Ramachandra 
Rao. of his right to redeem. In fact the 
preferential right to redeem has been set 
up in O. S. No. 899 of 1962. Hence this 
contention has to be rejected. 


22. In the present case the suit 
brought by C. K. Srinivasa Murthy is not 
one for redemption. But in O. S. No. 889 
of 1962, the suit brought by C. V. 
Raghavachar, the legal representatives of 
C. K. Srinivasa Murty have urged their 
preferential right to redeem the plaintiffs 
in that suit in the alternative. Hence, in 
the present case also it is not desirable to 
drive the parties to another suit and it is - 
desirable to determine the priority as be- 
tween the rights of redemption claimed 
by the rival purchasers. Since the prior 
mortgagee had become the-owner of the 
equity of redemption of the mortgagor 
even before the suit was brought by the 
puisne mortgagee, Dattu Rao, the pur- 
chaser in the puisne mortgagée’s suit can- 
not resist the right of redemption sought 
to be exercised by the purchaser in the 
prior mortgagee’s suit and his representa- 
tive in interest viz, C. K. Srinivasa 
Murthy. Hence, the appeal R. S.A. No. 40 
of 1971 will have to be allowed and there 
will be a preliminary decree for redemp- 
tion in favour of the L. Rs. of C. K. Sri- 
nivasa Murthy, in O. S, No. 889 of 1962. 

23. Since the equity of redemp- 
tion of the mortgagor vested in the pur- 
chaser at the earlier sale in the prior mort- 
gagee’s suit and since all the mortgages 
are simple mortgages the right to posses- 
sion also got transferred to the purchaser 
in the prior moftgagee’s suit. Hence, 
C. K. Srinivasa Murthy became entitled 
to possession of the mortgaged property. 
It is admitted that C. V. Raghavachar 
took possession of the mortgaged pro- 
perty on 17-10-1958. Hence the posses- 
sion of C. V. Raghavachar from 17-10- 
1958 will be unlawful possession. R. S. A. 
41 of 1971 will have to be allowed and 
the suit O. S. No. 563 of 1964 will have 
to be decreed. 

24, The principal amount due 
under the second, third and fourth mort- 
gages ig Rs. 2,750/- after deducting 
Rs. 750/- which had been already received 
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by Datturao, as is evident from the plaint 
in O. S. No. 716 of 1956. The maximum 
amount of interest which can be claimed 
under these mortgages by the mortgagees 
is, therefore, Rs. 2,750/-. The rule of 
Damdupat applies. Moreover, under Sec- 
tion 26 of the Karnataka Money Lenders 
Act the maximum interest payable would 
be equal to the principal. Since appel- 
lants are willing to pay the above said 
maximum amount of interest viz., Rupees 
2,750/- there is no necessity to direct fur- 
ther inquiry as to the amount of mort- 
gage money which has to be paid by the 
appellants before they can seek redemp- 
tion. 

25. In O. S. No. 563 of 1964 an 
amount of Rs. 980/- has been claimed as 
arrears of mesne profits for three years 
from 1-10-1961 to 28-2-1964 at Rs. 35/- 
per month. This claim has not been con- 
sidered by the lower Courts. But the ap- 
pellants are entitled to mesne profits for 
that period. 

26. Mr. Varadaraja Iyengar, learn- 
ed counsel appearing for the respondents, 
urged that the plaintiffs in O. S. No. 889/62 
are entitled to the costs incurred by 
Datturao in O. S. No. 716 of 1956. He 
has relied on a decision in Nadershaw 
Sheriarji v. Shirinbai Bapuji, (AIR 1974 
Bom 264). That was a case in which a 
third party had filed a suit impleading 
the mortgagee. That suit was dismissed 
and the mortgagee was awarded costs of 
that suit but he could not recover the 
same since the plaintiff in that suit was 
adjudged insolvent. Since the Court was 
of the opinion that it was necessary for 
the mortgagee to defend the suit the costs 
of that suit were awarded to the mort- 
gagee as payable by the mortgagor at the 
time of redemption. But in the present 
case, the puisne mortgagee impleaded the 
purchaser C. K. Ramachandra Rao in the 
prior mortgagee’s suit but, deliberately 
withdrew the suit against him. Hence, it 
cannot be said that he is entitled to the 
costs of that suit to be paid by the present 
appellants as condition precedent to re- 
demption. 

27. Hence, both the appeals are 
allowed and there will be a preliminary 
decree for redemption in favour of ap- 
pelants. In R. S. A. 40 of 1971 they 
shall deposit Rs. 5,500/- in the trial Court 
within three months from this date for 
being paid to plaintiff-1 in O. S. No. 889 of 
1962. Planitiffs are entitled to their costs 
in O. S. No. 889 of 1962 of the trial Court 
from the appellants in R. S. A. No. 40 of 
1971 viz the legal representatives of C. K. 
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Sreenivasa Murthy. The decree shall be 
drawn up after the appellants pay the 
requisite court-fee on the claim for re- 
demption set up in their written state- 
ment in O. S. 889 of 1962. 4 

28. R. S. A. No. 41 of 1971 is al- 
lowed. O. S. No. 563 of 1964 is decreed 
with costs throughout. There shall be an 
enquiry into past mesne profits for the 
period stated above as well as future 
mesne profits under Order 20, Rule 12 of 
the Code of the Civil Procedure. 

28. The parties shall bear their 
own costs in this Court in R. S. A. No. 40 
of 1971. 

Appeals allowed. 
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Dr. D. Thimmappa, Petitioner v, R. 


. Nagaveni, Respondent, 


Misc. First Appeal No. 543 of 1975, 
D/- 25-6-1976.* 

(A) Hindu Marriage Act (1955), Sec- 
tions 24, 26 — Interim maintenance for 
wife and children, 


In a case started by the husband 
against. his wife for restitution of con- 
jugal rights the wife applied for interim 
maintenance under Section 24 without 
specific mention. of the children but clear- 
ly indicating in the affidavit that such 
maintenance was claimed on behalf of 
children also: 

Held: The Court is entitled to grant 
mantainance not only for the wife but 
also for children acting under Section 26. 
When a wife claims maintenance and she 
has children to support, any interim 
maintenance to wife alone is meaningless 
if it does not provide for the maintenance 
of children also. (1974) 2 Andh WR 359, 
Rel on; AIR 1967 Orissa 163 and AIR 1972 


Pat. 80, Distinguished. (Para 8) 
Cases Referred: Chronological Paras 
(1974) 2 Andh WR 359 = 1975 Hindu LR 

228 8 


AIR 1972 Pat 80 = 1971 BLJR 1008 7 
AIR 1967 Orissa 163 = ILR (1967) Cut 439 
6 
Chandrasekhariah, for Appellant; M. 
Papanna, for Respondent. 
JUDGMENT :— This is an appeal 
under Section 28 of the Hindu Marriage 
Act and by the husband. He is aggrieved 


*(Against order of Addl. Civil J., Mysore, 
D/- 28-5-1975). 
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by an interim order of maintenance made 
in M. C. No. 31 of 1974 on the file of the 
Additional Civil Judge at Mysore. 


2. The matter has arisen in this 
way: M. C. No. 31 of 1974 was filed by 
the husband for the restitution of con- 
jugal rights against the wife. In the 
- course of the proceeding the husband also 
filed an application, I. A: IJ, seeking cus- 
tody of his children who.are staying with 
. the respondent-wife. - When the- petition 
. was filed the respondent had three child- 
` ren aged 4, 6, and 9 years. It is also un- 
disputed that since the date of the peti- 
` tion a 4th child has been born. On be- 
half of the wife an application for interim 
maintenance. was filed presumably pur- 
suant to Section 24 of the Hindu Marriage 
- Act (hereinafter called the Act) by way 
of J.-A. I. ‘The Court, upon affidavits, 
came to the conclusion that a sum of 
Rs. 120/- per month had to be paid to the 
wife and. Rs. 50/- per month to each of 
the three children aforementioned. Ag- 


griéved by this order the husband appeals. 
Chandrasekharaiah, learned: 


3. Sri, 
Counsel for the appellant, urged two con- 
. tentions, namely, (1)-that in an applica- 
tion under Section 24-of the Act-.no 


maintenance pendente lite could be_award-. 


ed to the children; and (2) if such main- 
tenance is awardable to the children, the 
rate at which it is. awarded is excessive. 


4. On behalf of the respondent Sri 
M. Papanna, learned Counsel, contended 
that even if the application, I. A. I., is 
construed as one filed under Section 24 
of the Act it was still open to the Court 
to take into account the existence of the 


children who are. to be maintained by the - 


mother for the purpose of determining 
the rate of such maintenance. Alterna- 
tively he contended that in such a case it 
was open to the Court to take into con- 
sideration the provisions of Section 26 of 
the Act and award maintenance separate- 
ly in.regard to children. 

any In regard to the contention 
urged by the appellant that the mainten- 


ance awarded to the children is excessive, . 
he submitted that having regard to the ` 


fact that a fourth child has been born 
since, the rate determined by the Court 
below has to be maintained. - 

6. I now proceed. to examine these 
contentions. In support of the first con- 


_ tention Sri. Chandrasekharaiah. placed 


reliance on-two decisions. In Akasam 
‘Chinna Babu v. Akasam Parbati, (AIR 
1967 Orissa 163) the High Court of 
Orissa has no doubt observed that in a 


. ; 
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case falling under Section 24 of the Act 
no separate pendente lite maintenance 
could be awarded to the children. It is 
to be noted here that the said decision 
has not examined the scope and effect of 
Section 26 of the Act on which also reli- 
ance has been placed by the resporident 
It is also seen from the order 
‘impugned herein that the learned Civil 
Judge has taken into account Section 26 
of the Act while awarding separate main- 
tenance to the children. Hence this deci- 
sion is not of much assistance to the ap- 
pellant. 


7. The next decision cited on be- 
half of the appellant is Bankim Chandra 
Roy v. Smt. Anjali Roy, (AIR 1972 Pat 
In this decision the relevant obser- 
vation in ‘the context of Section 24 of the 


-Act reads thus: 


“It would thus be seen that an order 

can be made if the petitioner has no inde- 
pendent income sufficient for her or his : 
support. No monthly allowance can be 
granted under Section 24 for the support 
of the children, That being so, the grant 
of monthly allowance of Rs. 325/- not 
only for the support of the respondent but 
also for the support of the three children ` 
is contrary to law and has been made by 
committing an illegality in exercise of ~ 
the jurisdiction of the. Court under . Sec- 
tion 24 of the Act.” 
On a perusal of this judgment, apart from 
the above observation, there is no refer- 
ence to the provisions of Section 26 of the 
Act. In the case on hand the Court below 
has expressly purported to exercise its 
power both under Sections 24 and 26 of 
the Act. Hence, this decision is also not 
of much assistance to the appellant. 


aB On this point, on behalf of the 
respondent, reliance was placed on a deci- 
sion of the High Court of Andhra Pradesh 
in Katamanchi Appa Rao v. Katamanchi 
Paradeshamma, (1974) 2 Andh WR 359. 
In the said decision it is laid down that- 
it was open to a Court while considering . 
an application under Section 24 of the 
Act to take into account the provisions 
of Sec. 26 also whenever it was just and 
proper. The relevant enunciation reads 
thus: 
“So far as the first point is concerned, 

it has to be noticed that while granting 
maintenance pendente lite to the wife or 
to the husband, as the case may be, regard 


-Should also be had to S. 26. While S. 24 of 


the Act provides for granting maintenance 
to the wife or the husband, as the case 
may be, S.. 26 speaks of passing interim 


. 
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ddes and also making provision in the de- 
cree by the Court with regard to custody, 


maintenance and education of the, minor 
children consistently with their ` wishes. 
When the wife makes _ an -application 


under Section 24 of the Act:to -the Court: 


for the grant of interim maintenance to 
the children also, the Court can grant the 


relief to the. children also under  Sec-- 


tion 26 wherever ‘it considers just- and 
proper.” 

In the case.on. hand: it is no doubt true 
that in the application, I. A. I. filed for 
the purpose there is no specific prayer for 


-grant of maintenance to the children. But . _ 


in the affidavit filed in support-of the ap- 


plication the averments clearly indicate _ 
that such maintenance is claimed on be- ` 


half of the children also. Be that as it 
may, it seems to me that when a wife 
claims maintenance and she has some 
children of her own to support and main- 


tain, any interim maintenance that may. _ 
‘|be awarded to the wife would be mean- ` 


ingless if the same was not intended to 
provide for the maintenance of the child- 


Ten also. In my view, the enunciation of, ` 
the High Court of Andhra Pradesh with ~ 
which I’ am in respectful agreement,. is . 


clearly applicable ‘to the facts of the pře- 
sent case. . 


9%. It is ee contended ` on 
behalf of the appellant that the quan- 
tum of. maintenance awarded to the 
children was excessive in that it has not 
given due weight and consideration to the 
basic’ pay drawn by the appellant which 


“is only Rs. 550/- per. month, the balance ` 


of the income having been made up of 


allowances of various kinds inclusive of 


‘City. Compensatory ailowance. Sri. Chan- 
drasekharaiah also drew’ attention : to 


several other circumstances bearing upon’: 
the expenses to be incurred by the appel-. 
lant for his own maintenance and higher- 


education. Taking all these circumstances 
into consideration and also the fact that a 
fourth child has been born-to the respon- 
dent, I think it proper to détermine the 


maintenance payable on account -of all 


the children: together at a round sum_of 


Rs, 100/- per month. The impugned order j 


stands modified accordingly. 


; 10. In the result, this dopeaited suc- 
ceeds in part-and is allowed to the extent 
indicated above. -In-other respects the 
order. remains undisturbed.. In the cir- 
cumstances of the case I direct the parties 
to bear their own costs. 


11. The ` appellant, ‘however, is 
allowed to pay the arrears, of mainten- 
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-with the provisions of. S. 8. 


such. 


Cases ` Referred : 
„AIR 1952 SC 207 


.AIR 1918 PC 196 = 
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ance in. six sanal monthly instalments 


Blok with the current dues. 


Appeal partly allowed. 
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D. M. CHANDRASHEKHAR AND 
_ B. VENKATASWAMI, JJ. 
“Ramachandra Bhat and another, Ap- 


-. pellants v.” Srideviamma. and others, Res- 


pondents, 


First Appeal No. "18. of 1970, D/- 28-5- 
1976.* 
(A) Bindu Succession Act (1956), - ‘See: 
tion 8 — Last male holder dying before 
Act — Mother succeeding, taking widow’s 
estate — Death of mother after Act came 
into force — Next heir to last male holder 
ought to be determined in accordance 
(Para 11) 

-(B) Hindu Law — Surrender — By 
limited owner in favour of reversioner 
and hig son, who is remote reversioner — 
areor is invalid and inoperative in 
law. hoe 


' It is a well-established’ proposition of 


‘Hindu Law that a surrender by a limited 


owner: can’ only be in favour of the ~ 
nearest. reversioner or all of them if more 
than one in the same degree, of relation- 
ship. Where Vyavasthapatra was in the 


‘name of nearest reversioner and his son 


who was ‘a ‘remote reversioner, it cannot ` 
be a valid surrender and hence it fails as 

_ (Paras 13; 16) 
(C) Precedent — Litigation not inter 
partes — Finding in such litigation — 


‘Value of, 


A judicial finding in a previous litiga- 


_tion although not inter partes operates as 
-a judicial ‘precedent and is entitled to` 


great weight. . - (Para 19) 
‘Chouclogical Paras 
(1955) 2 SCR 22 19 
1951 SCR 655 14 
1952 SCR 793 15 
- ILR (1939) Kar-110 
18, 20 
46 Ind App 72 ` 13. 


B. P. Holla, for Appellants; K. Shiva 
shankar- Bhat, for Respondent No. 1. 


AIR 1955 SC 481 = 
AIR 1952 SC 109 =" 


AIR 1939 PC 27 `= 


VENKATASWAMI,- J.:— This appeal 
under Section 96 of C. P. Code, is by de- 


*(Against -Judgment and -décree of’ Ist 
Addl, Civil J., Mangalore in O. S. No. 8 ` 
of 1968). 
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fendants 2 and 3 and directed against the ~ 


judgment and decree for possession of 
suit properties with mesne profits made 
in O. S. No. 8 of 1968, by the ist Addi- 
tional Civil Judge at Mangalore, South 
Kanara District. 

(Contd. on col. 2) 
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2. The material facts giving rise to 
the appeal, briefly, are as follows: 

In order to appreciate the facts, it is 
necessary to set out the genealogical table 
showing the relationship of the plaintiff 
— Ist respondent to the last male owner 
of. the suit properties, 


. KRISHNA VAKKUNN AYYA 





Shankaranarayana I 


| 
Krishna It ~ Rukmini 
Died 25.2.1919 Died 17.8-1967 





Vasudeva I 
| 
| 
Vasudeva I 
les -% | $: 
Shankar- 2 Baba, Sridevi 
' narayana I 


(plaintiff) 
(died prior to 193 3) . 


: 3. . The parties are governed by the 

Hindu Mithakshara Law.and the proper- 
' ties in suit were ancestral to Krishna I, 
the father of the plaintiff. By virtue of a 
partition effected on 3-3-1909 (Ex. D-1), 
between Vasudeva II and his brother, 
Krishna II, the properties in respect of 
which the decree has been passed, fell to 
the share of Krishna II. Krishna II died 
on 25-2-1919 leaving behind him the 
plaintiff and a-male child posthumously 
born on 13-9-1919. The properties in 
suit became, vested in the said male child 
as owner. The child, however, died on 
13-1-1920, still as a baby, leaving behind 
his mother, Rukmini, and a sister, the 
present plaintiff. Consequently, Rukmini 
succeeded to the estate of her son as a 
limited owner, i 


4, ‘Relea SANN 
deed of settlement, hereafter referred to 
as ‘vyavastha pathra’, in respect of’ such 
properties relinquishing $ 
therein in favour of her husband’s bro- 


ther, Vasudeva II, who was the nearest’ 


reversioner- at the time, and -his son, 
Shankaranarayana, II, on 4-8-1920 (Exhi- 
bit P-1). On 17-8-1933, after the deaths 
of Vasudeva II and Shankaranarayana I, 
Babu, the second son of Vasudeva II, pur- 
porting to be sole surviving coparcener, 
executed a sale deed (Ex. D-3) of all his 
properties, including- those in dispute 
herein; in favour of Shankaranarayana 
Hebbar and Subbaraya Hebbar. As a re- 
. sult of a partition between the said Ven- 
dees, ‘dated 31-7-1935, the suit properties 
along with others fell to the share of 
Subbaraya Hebbar. 


executed a- 


her interest - 


| 
male child 
(Born : 15.9.1919 
Died : 1311.1920 


5. Later, on 21-3-1943, Subbaraya 
Hebbar sold all his properties to one 
Rama Bhatta, the father of the original 
lst defendant herein, that is Thirumalesha 
Bhatta. The appellants herein are the 
latter’s son and widow. At a partition 
that took place on 9-2-1954 between Rama 
Bhatta and his son, the original 1st de- 
fendant, the suit properties fell to the 
share of the latter. Subsequently, at a 
partition held between the original 1st 
defendant and this son Ramachandra Bhat 
(defendant 2) some portion of the proper- 
ties fell to the share of the latter. 


6. While matters stood thus, on 
17-6-1967, Rukmini, who had succeeded 
to the estate of her son as a limited 
owner, died. The plaintiff, as the sister 
of the last male-owner of the estate, and 
therefore the nearest reversioner, who be- 
came entitled to succeed to the estate, hag 
filed the present suit for possession and 
mesne profits. It is her case that the said 
‘vyavastha pathra’ executed by her 
mother on 4-8-1920 did not operate to 
confer full and absolute title on the set- 
tlees mentioned therein. The ‘specific 
pleas in the plaint in this behalf run thus: 


“The alleged’ document dated 4-8- 
1920 referred to above contains - very 
many false recitals. It is not supported 
by consideration and virtually a sort of 
gift is attempted to be made by the said 
life estate holder. She was ‘not entitled 
nor competent to do so. There was no 
necessity to do so either. The said trans- 
fer cannot be effective and valid after the 
lifetime of Rukmini Amma aforesaid’ nor 
does it purport to be effective after her 
lifetime.” 
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T, The main defences to the suit 
advanced on behalf of the defendants, 
briefiy summarised, are: (1) among the 
properties specified in the ‘A” schedule to 
the plaint only a portion of S. No. 143/2 
and S. Nos. 142 and 144 fell to the share 
of Krishna II at the partition effected on 
3-3-1909, and, therefore, the plaintiff had 
no manner of right to the other proper- 
ties in the said schedule; (2) under the 
Hindu Law as it stood on the date of 
death of the last male-holder in 1920, 
Vasudeva II was the nearest reversioner, 
and the Hindu Law of Inheritance Amend- 
ment Act, 1929, according to which a 
sister became a nearer reversioner, had 
no retrospective éffect; (3) even assuming 
that the plaintiff was the nearer rever- 
sioner, she must be deemed to have 
ratified the alienation having not chal- 
lenged the same for a period of nearly 40 
years after the enactment of the said Act; 
(4) although Rukminiamma was a limited 
owner at the time of execution of the 
‘vyavastha pathra’, she became absolute- 
ly entitled to the properties by virtue of 
the Hindu Succession Act, 1956, and hav- 


ing ratified the same, the defect, if any,- 


attached to the transaction stood cured 
and the alienees acquired full and absolute 
title in regard to them; (5) the alienation 
under the 'vyavastha pathra’ was sup- 
ported by legal necessity and, therefore, 
not open to challenge by the plaintiff; (6) 
the ‘vyavastha pathra’ operated as a valid 
surrender by a limited owner in favour 
of a remote reversioner with the consent 
of the nearest reversioner; (7) defendants 
8 to 6 had perfected their title by adverse 
possession; (8) the plaintiff was estopped 
from denying the validity of the surren- 
der; (9) in the absence of correct descrip- 
tion of the properties, the properties were 
unidentifiable; and (10) the defendants 
had effected improvements at considerable 
cost and, therefore, were entitled in 
equity to the value of such improvements. 


8. The learned trial Judge after 
framing the relevant issues and trial of 
the suit, held that: the properties were 
identifiable; the plaintiff was an heir to 
the last male holder and entitled to ‘suc- 
ceed to the suit properties on the death 
of Rukminiamma; there was no ratifica- 
tion of the alienation under the ‘vyavastha 
pathra’ by the plaintiff; the defendants had 
not acquired title by virtue of the provi- 
sions of the Hindu Succession Act; the 
settlement by Rukminiamma by the deed 
of 4-8-1920 (vyavastha pathra) was not 
binding on the plaintiff: the Hindu Law of 
Inheritance Act applied to the plaintiff in 
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the facts and circumstances of the case; 
and the suit was not barred by adverse 
possession. He further held that the 
‘vyavastha pathra’ did not operate as a 
valid surrender of a limited estate in 


_favour of the nearest reversioner, princi- 


pally relying on a finding in that behalf 
recorded by this Court in R. A. (M) 77/ 
1956, arising from a judgment in O. S. 29/ 
1949. 


9. On the basis of the above find- 
ings, the trial Court decreed the suit for 
possession, but left the questions relating 
to improvements and mesne profits to be 
determined in proceedings for final de- 
cree. Hence the appeal. 


10. On behalf of the appellants 
before us, the contentions urged may be 
outlined thus: 

(1) The provisions of Section 8 of the 
Hindu ‘Succession Act, 1956, were in- 
applicable to the facts of the present case 
and consequently, the plaintiff could not- 
be considered as the nearest reversioner 
to the estate of the last male holder; i 


(2) the ‘vyavastha pathra’ operated as 
a valid surrender, notwithstanding the 
fact that it was executed by Rukminiamma 
in favour of both Vasudeva II and his 
son Shankaranarayana II; 

(3) the finding of the Court in R. A. 
(M) 77/1956 regarding the effect of the 
‘vyavastha pathra’, that it did not operate 
@s a valid surrender in favour of the 
nearest reversioner, was not binding on 
the parties to the present proceedings; 

(4) the ‘vyavastha pathra’ evidenced 
an alienation for legal and valid neces- 
sity, by the limited owner and, therefore, 
the same was binding on the plaintiff: 

(5) there had been a subsequent 
ratification of the said alienation by the 
plaintiff; 

(6) the finding regarding identifica- 
tion of the property in so far as it con- 
cerns S. No. 143/2 was based on a mis- 
conception of fact and, therefore, ought to 


-be set aside and determined afresh in 


proceedings for final decree, with the help 
of a Commissioner, if need be; and 


(7) when a claim for the value of 
improvements had been left open for ad- 
judication in final decree proceedings, an 
unconditional decree for possession ought 
not to have been passed. . 

11. We shall now proceed to exa- 
mine the above contentions seriatim. 

The first contention raised was the 
subject-matter of a decision by a Full 
Bench of this Court, on a reference hav- 
ing been made by the Division Bench, 
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instance. The Full Bench answered the 
question referred against the appellants 
by holding that the next heir to such last 
ale holder, who died prior to the coming. 
into force of the Hindu Succession Act and 
succeeded by his mother as a limited 
owner, and who- herself died subsequent 
to the coming into force of the said Act, 
ught to be determined in accordance 
- |with the provisions of Section. 8 of the 
aforesaid Act. The opinion rendered in 
this context, reads: ` 

“Our answer to the question referred 
to the Full Bench is that the provisions 
of Section 8 of the Hindu Succession Act 
apply to a case in- which a last male 
holder governed by the. Mitakshara Law, 
_ died, prior to the coming into force of that 
' Act, leaving behind him his mother who 
succeeded him as a limited owner and who 
died after the coming into force of the 
Hindu Succession Act, for the purpose of 
determining the next reversioner to. „the 
estate of the last male holder.” 

Viewed in the light of the above 
enunciation, this contention must fail and 
is accordingly rejected, 

12. Elaborating the next conten- 


‘tion, it was urged that the fact that- 


Shankaranarayana IJ, who was not the 
nearest reversioner, had been joined as a 
settlee in the ‘vyavastha pathra’, would 
` not invalidate the surrender when it was 
shown that the limited owner, Rukmini- 
. amma, had effaced herself completely by 
virtue of such a settlement, and the same 
had not been shown to be a device to 
divide the estate between herself and the 
` surrenderees. We are not persuaded to 
agree with this submission. - . 


13. ‘It is l a- well-established pro- 


position of Hindu Law that a surrender 
by a limited owner can only be made ‘in 
favour of the nearest reversioner or all 
_ lof such reversioners, if there be more 
than one, who: are related to the last male 


holder in the same degree of relationship, . 


and not’ otherwise. This position has 
been clearly enunciated by the Privy 
Council in the casé¢-of Rangaswami Goun- 
den-v. Nachiappa Gounden, (AIR 1918 PC 
196). The relevant enunciation reads: 

' “u * & * But in`any case it is set- 
tled by. long practice and confirmed by 
decision that a Hindu widow can renounce 
in favour of the nearest reversioner if 


“there-be only one or of all the rever- 
` sioners-nearest in degree if more than one 
at the moment. That is to say, she can, 
-so to speak, by voluntary act operate her 
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own death * * » 
(underlining ours) f 
14. In the instant case, Shankara- 


-narayan Il was not related to the last 


male holder (i. e, deceased male child), in 
the same degree of relationship as the ~ 
Vasudeva Tl. If Vasu- 

deva II is treated as the nearest rever- 
sioner, his-son, Shankaranarayana I, can 
only be regarded as a remote reversioner. 


. For the ‘vyavastha pathra’ executed by 


Rukminiamma to be considered as a valid 
surrender, it ought to have been executed . 
in favour. of Vasudeva II only, who it is 
common ground between the parties, wag 
the only nearest reversioner, being the 
immediate next heir of the last- male 
holder,- as. the law stood on the date of 
death of such last holder. The question 
then would be whether the joining ‘of 
Shankaranarayane II as one of the. sur- - 
reriderees, would: render such surrender 
invalid and inoperative in the eye of law. 
That the answer to this question has to 
be in the affirmative has been laid down 
by the Supreme Court in the case of . 
Mummareddi Nagi Reddi v. Pitti Durai- 
raja Naidu, (AIR 1952 SC 109). The rele- 
vant observation runs thus:° -. 

“ + * œ Tt should be clear from 
the principle underlying the doctrine of 
surrender that no surrender and conse- 
quent. acceleration of estate can possibly. 
be. made in favour of anybody except the 
next heir of the husband. It is true that 


no acceptance or act of consent on the 
-part of the -reversioner is necessary in 


order that the estate might vest in him; ` 
vesting takes place under operation of 
law. But it is not possible for the widow 
to say that she is withdrawing herself: 
from her husband’s estate in order that 
it might vest in somebody other~than ‘the 
next heir of the husband. In favour of a 
stranger there can be an act of transfer 
but not one of renunciation. The position 
is not materially altered if as has hap- 


nnn — A ai a a N asec oe 


pened in the present case, the surrender 
is made in favour of the next heir with. 


whom a stranger is associated and the 
widow purports to relinquish the estate 
in order that it might vest. in both of : 
them. So far as the next -heir is con- | 
cerned, there cannot be in such a case 4 
surrender of the totality of interest which 
the. widow had, for she actually directs 














‘that a portion of it should be held or - 


enjoyed by somebody else other than the 
husband’s heir. As regards the stranger, 
there can be no question of renuniciation: 
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the transaction at, the most may be evi- 
dence’ of an intention to ‘confer a bounty 
on him, though such intention is not 
clothed in proper legal form.” 
(underlining by us) l 
15. Following the . aboye. enuncia- 
tion, the Supreme Court in the. later case 
of Phool Kuer v. Pem Kuer, (AIR 1952 
SC 207), where it was considering a ques- 
tion of surrender by a limited female 
owner in favour of two persons, related 
to each other as uncle and nephew, of 


whom only the uncle was the nearest, 


reversioner to the last male holder, has 
observed thus: 

“Assuming however for the sake of 
argument that Mohan Kuer purported to 
relinquish her estate in favour of Jwala 
Prasad and Madho Lal, in our opinion, 
the relinguishment cannot in law operate 
as an extinction of her title in the -estate. 

' The principle underlying the doctrine of 
surrender is that it cannot possibly be 
made in favour of anybody except the 
next heir of the husband. Vesting of the 
estate in the next reversioner takes place 
under operation of law and it is not. pos- 


sible for the widow to say that she is 
withdrawing ‘herself from the husband’s 
estate in order that it may vest in some- 
body other than the next heir of the 


husband.” _ . (underlining by us) 
16. Viewed in- the light of the 


bove enunciations, we find it difficult to 
hold that the purported surrender, as 
envisaged in the ‘vyavastha pathra’. ex- 


ecuted by Rukminiamma in favour of | 


Vasudeva II and his son Shankara- 
narayana II, was valid. This conclusion, 
in our view, would ordinarily have ren- 
dered any -consideration of the next con- 
tention concerning the effect of .an earlier 
` judgment of this Court in R. A. (M) 77/ 
1956 unnecessary.. However, we propose 
to consider. the same, only. with a view 
to deal with certain enay. contentions 
raised in its context. 


17. We have earlier ‘referred to 


the fact that subsequent to the purchase 


of properties by Lakshminarayana Hebbar . 


and Subbaraya Hebbar, there was a parti- 
tion - on 31-7-1935, between the two 
branches and the properties in. dispute 
fell to the share of Subbaraya | Hebbar. 
In this context, a suit for reopening the 
said partition and a decree for a fresh 
partition and accounts, came to be filed 


by the sons of . Subbaraya Hebbar, in 
O. S. 29/1949 on the file of the then Sub- ` 


ordinate Judge, South Kanara. The main 
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ground on which the suit was based, was 


‘that. the title to the properties conveyed 


by the. 'vyavastha pathra’ executed by 
Rukminiamma, was doubtful. This was 


_. contested on the ground that it operated 
-a5 a surrender valid in law. The trial 


Court dismissed the suit. On appeal, in 


- R. A. (M) 77/1956, this Court, by its judg- 


ment (Ex. P-7); while dismissing the 
appeal, however, held that the said 
‘vyavastha pathra’ did not operate as a 


. valid surrender by a limited owner in 


favour of the nearest reversioner, for 


-more than one reason. The trial Court 


in the instant case, relied heavily on this 


. judgment in coming to the conclusion that 


there was no valid surrender. 


18. On behalf of-the appellants, it ` 
was urged that the said finding was not 
conclusive and binding for two reasons, 
namely,— (1) that it was not a judgment 
between the 
parties to the present suit; and (2) that 
in arriving at such a finding the Court 
was not called upon to consider an argu- 


` ment that thé -surrender evidenced by 


the ‘vyavastha pathra’ was in favour of 
the ‘Kartha’ of the joint family of Vasu- 
deva II, which would be permissible as 
per the decision of the Privy Council in 
the case of Sm. Radharani Dassya v. Sm. 
Brindarani, (ATR 1939 PC 27). 


19. ` We are not peieieaed: to agree 
with either of these’ contentions. On the 
first contention, it has to be noticed that 
the appellants herein claim title to the 
suit properties by virtue of a purchase 
from Subbaraya Hebbar on 21-3-1943, and 


--Thirumalesha Bhatta, the father and hus- 


band respectively of the appellants herein, 
was a party in the aforesaid earlier pro- 
In these circumstances, we are 
of opinion, that the finding recorded by 
this Court in appeal relative to the nature 


-and effect of the ‘vyavastha pathra’ would 


operate as a judicial precedent. That this} . 
is the true legal position can be gathered 
from an enunciation of the Supreme 
Court in the case of Sahu Madho Das v. 
Mukand Ram, (AIR 1955 SC 481). 
Although the said enunciation relates to a 
will, we think it is equally applicable to 
the facta of the instant case. The rele- 
vant observation occurs- in para. 24 of the 
aforementioned report and reads: 

“ = * * Mukand Ram was not a 
party to that litigation and the decision ` 
does not bind him but it operates as a 


judicial precedent about the construction 


of that document, a precedent with which 
we respectfully agree, * * ¥*” 
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This observation no doubt does not lay 
down that such previous finding would 
operate as a binding decision in respect 
of a party who had no opportunity to 
contest it. But the present appellants’ pre- 
decessor-in-interest, Thirumalesha Bhatta, 
was a party to those proceedings. Such 
being the case, it seems to us, even if 
only as a judicial precedent, the finding 
in point would be entitled to great weight. 
We have also no hesitation in respectfully 
agreeing with it. We are, therefore, 
clearly of the view that the Court below 
had not erred in placing reliance on the 
said finding. We may here observe that 
even without the aid of the said earlier 
finding, we have reached the same con- 
clusion as can be seen from the discussion 
in the context of the last preceding con- 
tention. .Viewed from any angle, this 
contention can be of little avail to the 
appellants, 


20. Turning to the other facet of 
this contention, we are clearly of the view 
that the decision of the Privy Council in 
Radharani’s case (AIR 1939 PC 27), relied 
on, is distinguishable on facts and even 
otherwise it does not lend support to a 
proposition that surrender by a limited 
owner like Rukminiamma could be in 
favour of a joint Hindu family as a whole, 
consisting of father and sons, thus involv- 
ing both the nearer and remote rever- 
sioners, which is plainly opposed to the 
law as laid down in the decisions already 
adverted to, In the said case the Privy 
Council was concerned with a case of 
surrender by a limited owner, having 
succeeded to her son’s separate estate in a 
joint Hindu family governed by the Daya- 
bhaga school of Hindu Law. By virtue 
of a will executed by the father in favour 
of this sons, the properties had to be 
shared equally by the sons among other 
matters. The testator had further specifi- 
cally directed that the properties should 
be managed and enjoyed jointly. As a 
result of the said direction, the eldest son, 
Mohini Mohan Das, continued in manage- 
ment of all the properties bequeathed in 
favour of himself and his brothers. One 
of the brothers died after succeeding to 
the estate in accordance with the terms 
of the said will, thus enabling his mother, 
Sham Peary, to succeed to his share as 
a limited owner. The nearest rever- 
Sioners, it may be presumed, were the 
other brothers, who were all related to 
the deceased in equal degree. The limit- 
ed owner, Sham Peary, then executed 
certain document styled as ‘Nadabinama’ 
in faveur of the eldest son, Mohini 
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Mohan Das, relinquishing her interest as 
such limited owner. In return the said 
Mohini Mohan Das executed an ‘ekrar- 
nama’ (agreement). In this state of facts, 
only the most essential of which have 
been set out, a question arose whether 
Sham Peary’s limited estate, held as a 
Hindu mother, became extinguished and 
the estate vested in the surviving bro- 
thers. While answering this question in 
the affirmative, the Privy Council made 
the observation in question, on which 
reliance has been placed for the appel- 
lants before us. The observation is: 

t“ * * * The mere circumstance 
that of these two documents the one ex- 
ecuted by Shyam Peary was addressed 
to Mohini Mohan and vice versa is ex- 
plained by the fact that he was karta of 
the family.” (underlining ours) 


21, It is, therefore, clear from the 
foregoing that the principle underlying 
the above observation would be in- 
applicable to the facts of the case on hand. 
Hence this contention too must fail. 


22. The . next contention is that 
the ‘vyavastha pathra’ constituted a valid 
alienation for legal necessity. In this 
context, beyond inviting reference to the 
several debts enumerated in the docu- 
ment, most of them having been contract- 
ed during the lifetime of Krishna II, and 
the helpless situation Rukmini tad 
found herself in soon after the death ct 
her husband and the ‘male child’ no 
other circumstances were either elabo- 
rated upon or brought to our notice - 
from the evidence on Tecord. The trial 
Court after examining all the circum- 
stances came’to the conclusion that there 
Was not any pressure on the estate by the 
creditors warranting such alienation, if 
it were really one such. Further, it has 
been observed that there was no evidence 
on record to show as to why within a 
space of a few months from the date of 
the death of her male child, who was the 
last full owner, she could not have got 
any income from the property to pay off 
the antecedent debts. The learned trial 
Judge has examined all the circumstances 
bearing on this aspect in some detail in 
reaching the conclusion that there was 
no necessity at all for the alienation. In 
the course of the arguments before us, no 
serious attempt was made to find fault 
with the reasoning of the learned trial 
Judge on this aspect of the case. We 
have not also been able to find anything 
in the tenor of the contents of the 
‘vyavastha pathra’ showing that it was 
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ever intended to operate as an alienation, 
as contended. This contention, therefore, 
has to be rejected. 


23. The next contention relates to 
ratification, if any, of the transaction, by 
the plaintiff. On this aspect, reliance was 
placed solely on the evidence of P. W. 1, 
the husband of the plaintiff. He has de- 
posed that Ext. P-1 (vyavastha pathra) 
did not contain false recitals, that Ruk- 
mini had been collecting rice and coco- 
nuts due to her under it and that he and 
the plaintiff were fully aware of the said 
fact. He has further stated that some of 
Exts. D-13 to D-42, receipts passed by 
Rukmini in regard to receipt of rice and 
coconuts, by her, were either written or 
attested by himself. He has also stated 
that the said rice and coconuts were 
utilised for the benefit of Rukmini and 
the family of himself. We are unable to 
see how these facts would constitute 
ratification by the plaintiff of the tran- 
saction concerned with Ex. P-1l. The 
saml] indirect benefit, if any at all, that 
has accrued to the plaintiff by the use of 
such eoconut and rice, is too remote and 
thin a circumstance to infer that she had 
‘elected to ratify the transaction on her 
part. Nothing has been shown that 
subsequent to the death of the limited 
owner, Rukmini, the plaintiff accepted the 
transaction evidenced by Ex. P-l in any 
manner. If, in the meanwhile, she had 
not chosen to question the same, it is 
only because there was no compulsion 
under law for her to do so. Hence, this 
contention too must fail. 


24, The next contention relates to 
identification of properties in suit, parti- 
cularly the land bearing S, No. 143/2. It 
was contended that the trial Court was 
in error in thinking that the portion of 
S. No, 143/2 of an extent of 5 acres 40 
cents, was identifiable. -It is common 
ground that the total extent of the said 
survey number is 10 acres 80 cents and 
only a portion thereof, of an extent of 
5 acres 40 cents had fallen to the share 
of Krishna II at the partition between 
himself and Vasudeva II. The conclusion 
of the Court below on this aspect seems to 
have been based on an assumption that the 
entire extent of S. No. 143/2 was only 5 
acres 40 cents. On behalf of the plain- 
tiff, it is submitted that this question 
might be settled in the final decree pro- 
ceedings by the appointment of a Com- 
missioner. In view of this submission, the 
finding relative to identification of this 
property is hereby set aside. This ques- 
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tion, therefore, is left open for determi- 
nation in the proceedings for final decree. 


25. The next contention relates to 
the unconditional decree for possession. 
The argument is that if the decree were 
to'be executed inthe absence of a proper 
identification of the property and deter- 
mination of the value of improvements, 
it would put the appellants to great hard- 
Ship and inconvenience besides driving 
them to a separate proceeding for the 
recovery of the value of improvements, if 
any. There is force in this contention. In 
the decree under appeal, the question of 
the value of improvements has been left 
for determination in the proceedings for 
final decree. If ultimately the appellants 
were to succeed in making out their claim 
for the value of improvements, likely 
they would be driven to another proceed- 
ing for the recovery of the amount that 
may be so found due. Such an anomalous 
consequence has to be avoided. But on this 
account the decree of possession need not 
be set aside, as an equitable order direct- 
ing that the execution of that part of the 
decree shall be subject to payment of 
such value of improvements, would meet 
Further, in view of 
the last preceding conclusion as to the 
identification of property, it is necessary 
to make provision that such execution of 
the decree shall be permitted only after 
a proper determination of that question 
also. We, therefore, direct that the de- 
cree for. possession shall be executed only 
after a determination of the aforesaid two 
questions and subject to the payment of 
such value of improvements, if any, by 
the decree~-holder to the judgment-debtor. 
The decree in appeal stands modified ac- 
cordingly. 


26. In the reset, this appeal part- 
ly succeeds and is accordingly allowed to 
the extent indicated above. Consequent- 
ly, the decree in appeal is affirmed except 
as regards the finding relative to identifi- 
cation of the property bearing S. No. 143/2, 
and the execution of the decree for pos- 
session being made subject to determina- 
tion of the questions of identification of 
property and value of improvements. 

27. It may be mentioned that if no 
amount is found due towards the value 
of improvements, and the identification of 
the property established, it will be open 
to the decree-holder to execute the de- 
cree for possession without waiting for 
the determination of mesne profits due. 
It will also be open to her to execute the 


- decree, in the event of any amount being 


found due towards the value of: improve- 
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ments, but only on payment of such 


amount to the judgment-debtor concerned.” 


; 28. Considering the element of 
time involved so. far in this litigation, we 
think it proper to direct the -trial Court 
to determine tbe questions left open 
herein as far as possible within a year 
from this day. It is ordered accordingly. 

29. In the circumstances, the par- 
‘ties will bear their own costs in the 
appeal, 


` Appeal Sariy allowed: : 


-AIR 1976 KARNATAKA 224 ` 
B. VENKATASWAMI, J. 
` Basappa Ningappa Arabi, Petitioner 
v. The Asst. Commissioner, Bagalkot Sub- 
DR Bagalkot and others, Respon- 
en 


Writ Petn. No. 5955 of 1975, D/- 30- 3-- 


1976. 

(A) Karnataka Village -Panchayats 
and Local Boards Act (10 of 1959), Sec- 
tion 32(1) — -Vice-Chairman cannot 
convene meeting for passing a motion of 


no confidence against the Chairman —. 
Resolution passed at such meeting is a non 


est — Chairman or, on his failure to act 
within 30 days of notice, the Chief Execu- 
tive Officer alone can convene the meet- 
ing — Ordinary law conterning meetings 
not applicable: -AIR 1975 Delhi 200, Dist. 


(Paras 3 & 4) 
Cases Referred: Chronological Paras 
AIR 1975 Delhi 200 a 3 


N. Narayanaswamy, for Petitioner; 
K. A. Swami (for Nos. 3 to 8, 11 and 12) 
Smt. P. G. Gowri, High Court Govt. Plea- 
der (for Nos. 1 and 2), for Respondents. 

ORDER :— Thi petition under Arti- 
cle 226-of the Constitution is directed 
against a no confidence motion passed 


against the petitioner, as a result of which 


he has been removed from the office of 
Chairman of -Amingad: Town Panchayat. 
His. appeal to the-Assistant Commissioner 
against such removal had also been 
rejected, f ' 


2. The total number of members 
constituting Amingad Town Panchayat 
was 17.- But at the relevant point of time, 
one of them had died. On a requisition 
by six of the members of the Pan- 
chayat, in accordance with Section 32 of 
the Karnataka Village Panchayats, 
Local Boards Act, 1959, a meeting was 
convened by the Vice-Chairman on 11-9- 


GT/GT/B964/76/TVN 


Basappa Ningappa v. Asst. Commr., Bagalkot 


facts of that case were clearly 


and © 
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1975. Out of the members present, eleven 
members voted in favour. of the motion 
of no confidence’ against the Chairman 
(petitioner). There was also a twelfth 
member who had consented to such no- 
confidence motion although he was not 
actually present at the meeting: It was 
thus the petitioner was removed. from the 


` office of Chairman. His appeal to the 


Assistant Commissioner having failed, he 
has approached this Court for relief. 


3.- On behalf of the petitioner, 
several contentions were urged by Sri M. 
Narayanaswamy, the learned counsel. It 


is sufficient forthe purpose of disposal of . 


this petition to refer to one of them. Itf 
is contended that having regard to the 
provisions of sub-sec. (1) of S. 32 of the 
Act, it was the clear duty- of the Chairman 
to convene the meeting for the purpose of 
passing a motion of no confidence,. and, 
only on his failure to convene such meet- 
ing within 30° days thereafter that the 
Chief Executive Officer of the Taluk Board 
would acquire the necessary authority to 
convene such a meeting. This position is 
not disputed on behalf of some of the res- 
pondents by the learned- counsel appear- 
ing on their behalf. It is not also in dis- 
pute that the meeting had not been con- 
vened either by the Chairman or the Chief 
Executive Officer concerned. But it is 
contended that the ordinary law of meet- . 
ings would -also apply in such cases, and 
therefore the meeting convened by the | 


‘Vice-Chairman was in order and the re- 


solution in question would not call for 
interference. In support of such a sub- 
mission, reliance was placed on a decision 
of the High Couri at Delhi in Bar Coun- 
cil of Delhi v. The Bar Council of India, 
(AIR 1975 Delhi 200). On a careful scru- 
tiny of the decision, it is seen that the 
distin- 
guishable. That was a case where no 
special provision analogous to Section 32 
(1) of the present Act, had been made. 
It was therefore held that the principle 
available at common law in regard to the 
election and removal of-a Chairman of 


elected members would be attracted. 


4, In the instant case, a reading of 
the provisions of Section 32 (1) leaves no 
scope for the application of such a prin- 
ciple available at common law. The sub- 
section reads: 


“A motion of no-confidence may be 
moved by any member against the. Chair- 
man or the Vice-Chairman after giving 
such notice as may be prescribed and such 
notice shall be supported by not. less than 


1976 


AIR 1976 KERALA 129 
MISS P. JANAKI AMMA, J. 
Sankaran Potti Madhavan Potti, Ap- 
pellant v, Kochehi Krishnan and others, 
Respondents. i 


Second Appeal No. 
21-3-1975. 

(A) Marumakkathayam Law — Nam- 
boodiri — Partition — Illom property — 
Right to partition — Undivided share in 
Ilom — Undivided interest in illom pro- 
perty cannot be alienated. (Malayala 
Brahmins Act (3 of 1106), Section 2 (1)). 

It is true that a Namboodiri family 
is akin -to Mithakshara family on several 
aspects, but they are not governed whol- 
ly by the Mithakshara law, but by Hindu 
Law as modified by custom, The cus- 
tomary law relating to partition among 
the Namboodiries is different from that 
of Mithakashara law and in line with 
the rule of Marumakkathayam law. 
Prior to coming into force of Nambudiri 
Act, Nambudiries of Travancore area 
were governed by the- Malayala Brah- 
mins Act, 1106. It ig clear from S. 2 (1) 
of that Act, that the Nambudiries ' were 
not exercising the right to individual 
partition before coming into force of the 
statutes relating to the matter. It fol- 
lows, therefore, that as regards right to 
enforce partition, Nambudiries are gov- 
erned by same.law as is applicable in 
case of communities following the Maru- 
makkathayam law. (Para 6) 


In the instant case it is not made 

out that there was any demand for parti- 
tion prior to execution of sale deed and 
specification deed and as such what is 
transferred under those documents is 
undivided interest in Ilom property. 


205 of 1971, D/- 


Therefore such interest could neither be | 


‘attached nor alienated. (Case law discus- 
sed). (Para 7) 


(B) Kerala Nambudiri Act, {27 of 
1958), Section 5 — Alienation of Ilom 
property — Execution of sale deed and 
specification deed of Hlom property — 
—Written consent of major members of 
illom necessary — In absence of consent 
of major members illom sale deed execut- 
ed by defendants is invalid. (Para 8) 
Cases Referred Chronological Paras 
1970 Ker LJ 973 5, 6 
1966 Ker LT 32 = ILR (1965) 2 Ker 458 

(FB) 5, 4 
1954 Ker LT 155 6 
; K. Sreedharan, for Appellant; P. 

Sukumaran Nair, for Respondent No. 1. 


HS/18/C774/75/RSS 
1976 Ker./9 XI G—2e 
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JUDGMENT :— The appellant is the 
first defendant in a suit for partition. The 
plaintiff in the suit got a gale deed ex- 
ecuted from defendants 13 to 22 in res- 
pect of their share-in the properties of 
the Ilom of which they are the mem- 
bers. The 13th defendant is a son. of 
Sankaranarayanan Potti, a brother of the 
first defendant, The defendants 14 to 19 
are the minor children of the 13th defen- 
dant. The 20th defendant is a brother of 
the 13th defendant. The 21st defendant 
is the wife of the 13th defendant and 22nd 
defendant, a major daughter of the 13th 
defendant. In pursuance of the right con- 
ferred under Exhibit P-I, the assignment 
deed the plaintiff filed a suit for parti- 
tion alleging that there was an oral parti- 
tion prior to the assignment in his favour. 
The first defendant contested the claim 
and denied that there was any oral parti- 
tion in the Ilom. He, however, put for- 
ward a case that Sankaranarayanan Potti, 
his brother had released his rights in’ 
favour of the first defendant in the year 
1092,. and therefore, defendants 13 to 22 
had no rights over the property of the 
Ilom. 

2. The trial Court did not accept 
the case of oral partition. Neither the 
contention that there was a release of 
rights by Sankaranarayanan: Potti was ac- 
cepted ‘by the trial Court. The Court, 
however, held that the assignment of the 
rights in favour of the plaintiff conveyed 


‘only the shares of defendants 13 and 20 


to 22 who were the major members of 
the branch and not of the minors, defen- 
dants 14 to 19. A preliminary decree for 
partition was accordingly passed in res- 
pect of 4/22 share in the plaint A schedule 
property, subject to some reservations. 


3. Appeals were filed as A. S. 
Nos. 93 and 104 of 1968 before the Sub- 
ordinate Judge, Attingal by the first de- 
fendant and the plaintiff respectively. 
The Subordinate Judge dismissed the ap- 
peal -filed by the first defendant, allowed 
the appeal filed by the paintiff in part and 
held that the plaintiff was entitled to get 
10/22 share in the plaint A schedule items 
inclusive of the minors’ interest. The 
present Second Appeal is preferred by the 
first defendant against the above decree. 


4, On the plea of oral partition the 
parties are bound by the concurrent find- 
ing by the Courts below. The first defen- 
dant also has failed to establish that there 
has been any release by ‘Sankara- 
narayanan Potti of the rights of his 
branch. The result is that the family 
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should be considered as joint on the date 
when Ext. P-1 sale deed was executed. 


5. The point for decision is whe- 
ther by the execution of the sale deed, 
-Ext. P-1 and the rectification deed, Exhi- 
` bit P-2, the interest of defendants 13 to 22 
or any of them passed to the plaintiff. 
The plaintiffs case appears to be that the 
defendants 1 to 22 being Namboodirieg are 
governed by Hindu Law as modified by 
custom and as members of joint Hindu 
family, defendants 13 to 22 were entitled 
to assign.away their rights in the family 
properties, This position is disputed by 
the first defendant. He would contend 
- that Namboodiries are governed by the 
customary law, though on some matters 
the customary’ law followed by them is 
on a line with Hindu Mithakshara law. 
Reference is made in this connection to 
the decision, Omana Pandala v. Kesavaru 
Sambhuvaru, 1970 Ker LJ 973. ‘That was 
a case where an attachment of the share 
of a member of an Dlom was challenged 
on the ground that there was no separate 
share which could be attached or alie- 
nated. Subramanian Poti J. held that the 
rules underlying the decision of the Full 
Bench in Ammalu Amma v. Lakshmy 
Amma, (1966 Ker LT 32 (FB)) are ap- 
plicable in the case of Namboodiries also. 


Though a contention was-Taised on the 


basis of certain decisions of the. Travan- 
core High Court that the Namboodiries 
are governed by the Hindu Mithakshara 
law, the Court did not accept the plea 
and observed as follows :— 

“No doubt, in certain matters, they 
are governed by the Hindu Mithakshara 
Law as modified by custom. But, in re- 
gard to holding of property by the Ulom, 
Namboodiries are not certainly governed 


by the principles of Hindu Mithakshara - 


Law. Such property of the Ilom was not 
partible until the right to partition was 
recognised by the Kerala Namboodiries 
Act, 1958. A limited right to partition 
was recognised earlier under the Travan- 
core. Malayala Brahmin Act, 1106, in Sec- 
tion 20 and that was a right to partition 
of the properties among the widows of an 
Ilom when there were only widows 
surviving as members thereof. Just as in 


the case of Marumakkathayees governed. 


by the statutory provisions such as 
Travancore Nair Act and Travancore 
Ezhava Act, in whose case the right to 
partition was recognised only by statute, 
in ‘the case of Namboodiries also until 
such right was recognised by the Kerala 
Namboodirl Act, 1958, no member of an 
Ilom had a right to demand partition or 
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to separate himself from the Ilom and 
walk away with his share. The incidents 
of properties of the Ilom vis-a-vis the 
member were more or less akin to that of 
a Marumakkathayam Tarwad” 


6. The respondents’ learned coun~ 
sel contended that the above decision re~ 
quires reconsideration, in view of the ear- 
lier decisions of the Travancore High 
Court and also the case reported in Nara- 
yani Amma v. Dhathri Antherjanam, 1954 
Ker LT 155. No doubt, in the last men~ 
tioned case, it has been observed that the 
Travancore Malayala Brahmins are gov- 
erned by the principles of Hindu Law as 
modified by local custom. But the deci- 
sion was concerned with alienation of 
family property and has no application to 
Tight to enforce partition. It is true that 
a Namboodiri family is akin to a Mithak~ 
shara family on several respects but as 
has been observed in the above ruling, 
Namboodiries are not governed wholly 
by the Mithakshara law, but by Hindu 
law as modified by custom. ‘The custo- 
mary Jaw relating to partition among the 
Namboodiries is different from that of 
Mithakashara law and in line with the 
rule of Marumakkathayam law. Sundara 
Iyer, in his Treatise on Malabar and 


- Aliyasanthana Law observes at p. 212— 


“The principal difference between a 

Nambudiri family and a Hindu family 
governed. by the ordinary Mithakshara 
law is the absence of a right in the mem~ 
bers of the family to demand a partition 
of the family properties, In this respect . 
the. law of the Nambudiris is the same as 
the Marumakkathayam law. It is yeneral- 
ly assumed that this is due to the ac- 
ceptance by the Nambudiris of the law of 
non-partition which they found prevail- 
ing amongst ‘their Marumakkathayam 
brethren. This is a wholly gratuitous as- 
sumption. The rule of impartibility is 
not peculiar to the Marumakkathayam 
law. It was the ancient Hindu Law which 
prevailed everywhere in India but except 
in Malabar, the Hindu Law in thig respect 
was subsequently modified and the right 
to division of joint property was recog- 
nised.” 
It admits no deubt, that prior to the 
coming into force of Nambudiri Act of 
1958, Nambudiris of Travancore area 
were governed by the Malayala Brahmins 
Act, 3 of 1106. Section 2(1) of the Act 
‘Teads as follows:— 


“ “Malayala Brahmin” includes Nam- ` 
budiri, Potti and others known or recog- 
nised as Malayala Brahmins but does not 
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include those who according to the law 
governing them are entitled to individual 
partition before the passing of this Regu- 
lation,” 

The above provision is also in conformity 


with the case that Nambudiris were not ` ` 


exercising the right to individual parti- 
tion before coming into force of the sta- 
tutes relating to the matter. 
therefore, that as regards right to enforce 
individual partition, Nambudiris are gov- 
erned by the same law as is applicable in 
the case of communities following the 
Marumakkathayam Law. Viewed in this 
light, the rules laid down in the decision 
reported in 1966 Ker LT 32 (FB), Ammalu 
Amma v. Lakshmy Amma, are applicable 
in the case of Nambudiris also and there 
is no necessity for reconsidering the deci- 
sion in Omana Pandala v. Kesavaru 
Sambhuvaru, 1970 Ker LJ 973. 

7. ` In the instant case, it is not 
made out that there was any demand for 
partition prior to the execution of Exhi- 
bits P-1 end P-2 and as such what is 
transferred under those documents is the 
undivided interest of defendants 13 to 22 
in the Illom properties. This interest 
could neither be attached nor alienated in 
the light of the Full Bench decision re~ 
ferred to above, 

8. There are other reasons also for 
non-suiting the plaintiff. A scrutiny of 
Exhibit P-t and the schedule to the plaint 
would show that it is a half share in res- 
pect of each and every item of the Hlom 
properties that has been assigned and not 
the share due to the executants’ branch. 
As such, the document should: be taken as 
an assignment or alienation of the half 
share in individual items of property and 
not of the share of any particular branch 
or member. As regards alienation of 
individual items of properties, the law is 
contained in Section 5 of the Kerala 
Nambudiris Act, which reads — “No sale 
or -mortgage of any immovable property 
of an Ilom and no lease of any such pro- 
perty shall be valid, unless it is executed 
by the karnavan for consideration, for 
illom necessity or benefit, and with the 
written consent of the majority of the 
major members of the illom”. The con- 
ditions are not satisfied in the present case. 
Ext. P-1 and Ext. P-2 cannot be taken'as a 
valid assignment of the properties referred 
to therein. Therefore, the plaintiff-respon- 
dent did not get any right over the pro- 
perties of the Ilom by virtue of the as- 

’ signment. 

9. For the aforementioned reasons, 

the appellant has to succeed. The Second 


Avutha Ammal v. Joseph Gomez (FB) 


‘It follows, . 


Ker. 131 


Appeal is, accordingly, allowed with costs. 
The suit filed by the plaintiff will stand 


with costs, 
Appeal allowed. 
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FULL BENCH 


P. GOVINDAN NAIR, C. J. 
P. NARAYANA PILLAI AND 
P.. SUBRAMONIAN POTI, JJ. 
-Avutha Ammal Selvi Ammal, Appel- 
lant v. Joseph Gomez and another, Res- 
pondents. 


S. A. No. 152 of 1973, D/- 9-2-1976. 


(A) Kerala Land Reforms Act (1 of 
1964), Section 1 — Part of mortgaged pro- 
perty situate imside. City Corporation 
limits — Applicability of the Act not ex- 
cluded — Act is validated under Art. 31-B 
of the Constitution. 


It is impossible to read the Act on its 
terms as applicable only to agricultural 
lands. The Act comprised other lands as 
well, ie. lands other than agricultural 
lands, whether the Act would have the 
protection of Article 31-A and whether 
the Act could fairly be said to be for the 
purpose of agrarian reforms, did not arise 
in view of the inclusion of the Act in the 
Ninth Schedule to the Constitution. 1976 - 
Ker LT 341, Applied. (Para 3) 


(B) Kerala Land Reforms Act (1 of 
_ 1964), Section 4-A (1) (a) — Scope and ap- 
plicability, 


A perusal of Section 4-A (1) (a) shows 
that the mortgagee must be holding the 
land comprised in the mortgage for a 
continuous perlod of not less than 50 
years and that, immediately preceding 
the commencement of the Kerala Land 
Reforms (Amendment) ,Act, 1969. The 
Amendment Act came into force on I-l- 
1970. It is therefore necessary that there 
should be a continuous period of 50 years 
immediately preceding 1-1-1970 - during 
which the mortgagee held the property. 

(Para 4) 

The sub-mortgagee cannot claim the 

benefit of Section ‘4-A. (Para 4) 


(Held: In the instant case as the 
question whether the mortgagee has been 
in possession of the mortgage holding was 
inextricably linked up with the question 
whether the suit for redeeming a part of 
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the mortgage holding was maintainable 
and no issue was raised as to right of 
partial redemption, the suit was remand- 
ed), (Para 4) 


Cases Referred: Chronological Paras 
1976 Ker LT 341 3 

V. Vyasan Poti, M. R. Parameswaran 
and C. S. Vijayalekshmi, for Appellant; 
M. Rajasekharan Nair, C. Balachandran 
and B. Raghunath, for Respondents. 


GOVINDAN NAIR, C. J.:— In this 
appeal by the plaintiff from the concur- 
rent decrees of the Courts below dismis- 


sing a suit for redemption of the plaint - 


property the main contention raised is 
that Section 4-A of the Kerala Land Re- 
forms Act, 1963, was wrongly applied by 
the Courts below in dismissing the suit. 
The property scheduled to the. plaint, only 
13 cents in extent and the building there- 
on, formed one item of a mortgage dated 
6-8-1048 which comprised several items 
totalling nearly 2 acres in extent. The 
suit however was for redeeming only one 
item of the properties included in the 
_ mortgage. This item had been sub- 
mortgaged on 13-11-1963 (document not 
produced) by the first respondent, who 
became entitled to.the mortgage rights, in 
favour of the.second defendant in the 
suit. In this sub-mortgage it was stated 
that the mortgagor would retain the 
building in the property as well as one 
coconut tree and the rest will be enjoyed 
by the second defendant sub-mortgagee. 


2. Two contentions have been 
raised by the appellant before us. The first 
was that the property comprised in the 
mortgage as well as that scheduled to the 
plaint was situate inside the city corpora- 
tion limits of Trivandrum and therefore 
the Kerala Land Reforms Act, 1963 
would not apply to such land, as the in- 
tention of the legislature in enacting the 
above Act as discernible from the provi- 
sions thereof was that the Act must apply 
to agricultural land. Secondly it was 
contended that, in any view of the matter, 
Section 4-A of the above Act has not been 
satisfied. 


3. Regarding the first point we 
have already held in S. A. Nos. 1021 and 
1022 of 1973* which were disposed of by 
a recent judgment that it is impossible to 
read the Act on its terms as applicable 
only to agricultural lands. If the Act 
comprised other lands as well, i.e. lands 


*reported in 1976 Ker LT 341. 
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other than agricultural lands, whether it 
would have the protection of Article 31-A 
and whether the Act could fairly be saidi- 
to be for the purpose of agrarian reforms, 


_ we held, did not arise in view of the in- 


clusion of the Act in the Ninth Schedule 
to the Constitution. In view of the deci- 
sion in S, A. Nos. 1021 and 1022 of 1973 
we negative the first contention raised by 


“the appellant. 


4. Now passing on to the second 
contention we shall first read S. 4-A (1) 
(a) of the Act which alone is necessary 
for the purpose of meeting the argument 
that has been raised. 


“4-A. Certain mortgagees and lessees 
of mortgagees to be deemed tenants.— (1) 
Notwithstanding anything to the contrary 
contained in any law or in any contract, 
custom or usage, or in any judgment, de- 
cree or order of Court, a mortgagee with 
possession of land, other than land princi- 
pally planted with rubber, coffee, tea or 
cardamom, or the lessee or a mortgagee 
of such land shall be deemed to be a 
tenant if— i 


(a) the mortgagee or lessee was hold- 
ing the land comprised in the mortgage 
for a continuous period of not less than 
fifty years immediately preceding the 
commencement of the Kerala Land Re- 
forms (Amendment) Act, 1969.” 

A perusal of the section shows that the 
mortgagee must be holding the land com- 
prised in the mortgage for a continuous 
period of not less than 50 years and that 
immediately preceding the commence- 
ment of the Kerala Land Reforms (Am- 
endment) Act, 1969. That Act came into 
force on 1-1-1970. It is therefore neces- 
sary that there should be a continuous 
period of 50 years immediately preceding 


1-1-1970 during which the mortgagee held 


the property. Counsel submitted that 
the first defendant, even if he is taken to 
have been in possession from 6-8-1048 
(taking the possession of his predecessors 
as his possession as provided in Explana- 
tion II to Section 4-A) since he ceased to 
be in possession of the plaint schedule 
property from 13-11-1963, long before the 
Kerala Land Reforms (Amendment) Act, 
1969 came into force on 1-1-1970, was not 
entitled to the benefit of the section. The 
second defendant, sub-mortgagee admit- 
tedly cannot claim the benefit of S. 4-A. 
Whether the mortgagee has been.in pos- 
session of the mortgage. holding is in- 
extricably linked up with the question 
whether the suit for redeeming a part of 


1976 . 


the mortgage holding is maintainable. If 
it is, we will have to treat the mortgage 
holding as the plaint property out of 
which the first defendant had only pos- 
session of the building and one coconut 
tree. If, on the other hand, the suit for 
redeeming a part is not maintainable and 
the suit has to be for the redemption of 
the whole mortgage and in that case it 
may be that the mortgagee has been 
substantially in possession of the best part 
of the mortgage holding. The applicabi- 
lity of Section 4-A will have therefore to 
be considered under two entirely diffe- 
rent circumstances, The first defendant 
in paragraph 15 of the written statement 
has specifically raised the contention that 
the suit framed for partial redemption was 
not maintainable. No issue however seems 
to have been raised in the case on this 
matter. To consider that question the 
framing of an issue is essential. It is neces- 
sary to have a decision on the question 
whether the suit framed for redeeming a 
part only of the mortgage holding is 
maintainable. If the suit is held to be 
maintainable the question that would have 
to be determined is whether the reserva- 
tion of the building and one coconut tree 
would be sufficient for the purpose of 
claiming possession for 50 years ag con- 
templated by Section 4A (1) (a). This 
question as we said would be quite diffe- 
rent from the question whether the entire 
mortgage would be redeemable, 











5. We therefore set aside the de- 
crees of the Courts below and remit the 
ease to the trial Court for framing a 
proper issue regarding the contention 
about the maintainability of the suit, try 
it and then dispose of the suit. If the suit 
- is held to be maintainable, the further 
question whether Section 4-A (1) (a) of 
the Act would be applicable will also be 
determined and the suit disposed of afresh 
in accordance with law. The appellant 
will be entitled ta.a refund of the Court 
fee paid on the appeal memorandum. The 
costs in this appeal will be costs in the 
cause and will be provided by the decree 
to be passed, 


Case remanded. 
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FULL BENCH 
P, GOVINDAN NAIR, C. J. 
P. SUBRAMONIAN POTI AND 
V. KHALID, JJ.* 

Raman Pillai Balkrishna Pillai, Peti- 
tloner v. P. Vasudevan, Respondent. 

C. R. P. No. 1542 of 1973, D/- 17-9- 
1975. 3 

(A) Kerala Agriculturists Debt Relief 
Act (11 of 1970), Sections 20 (8), 4, 10 and 
14 — Interpretation of Section 20 (8) — 
Section 20 (8) cannot be read as confer- 
Ting two independent rights — Even if 
first instalment of decretal debt is de- 
posited more than six months after com- | 
mencement of Act, sale can be set aside 
ander Section 20(8) provided judgment- 
debtor has not forfeited the benefit of Sec- 
tion 4 by default in payment of three 
consecutive instalments under the proviso 
to S. 4 (5). 1962 Ker LT 267, Overruled. 
(Per Majority: Govind Nair, C. J. dis 
senting) 


Where the judgment-debtor agricul- 
turist being unsuccessful in getting an 
execution sale of his immovable property 
set aside under Order 21, Rule 90, Civil 
P. C., filed an application under Sec. 20 (8) 
of the Kerala Agriculturists Debt Relief 
Act, 1970, on 23-8-1971, (that is more than 
a year after the coming into force of that 
Act on 14-7-1970) by depositing the first 
two instalments which had become due, 
for setting aside the sale which had re- 
mained unconfirmed; Held (Per Full 
Bench) that the sale should be set aside 
under Section 20 (9. <, (Para 23) 


Per Subramonian Poti J. (Khalid, J. con- 
curring) 

The benefit provided under Section 20 
(8) is that notwithstanding the sale hav- 
ing taken place, the debtor is entitled to 
discharge the debt under the provisions 
of Sections 4 and 5 of’the Act which 
enabled him to deposit the decree debt as 


*(Note:—In this case, the Judges of the 
Full Bench differ in their views. The 
majority view is taken by. P. Subra- 
monfan Poti and V. Khalid, JJ. and tie 
minority view, by P. Govindan 
Nair, C. J. The judgments in the case 
are, however, printed in the order in 
which they are given in the certified 
‘copy. The first judgment is not, there- 
fore the judgment expressing the 
majority view......... Ed.) 
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calculated under Section 5 in instalments 
as provided under Section 4 and further, 
when the first instalment is so deposited, 
to have an order setting aside the sale. 
(Para 12) 
While Section 4 (3) requires the in- 
stalments to be paid on specified dates, 
Section 4 (5) enables the debtor to claim 
the benefit of Section 4 of the Act not- 
withstanding default in such payment 
subject to the condition that he shall not 
be so entitled to the benefits of sub-sec- 
tions (2) and (3) of Section 4 in case de- 
fault is made in payment of three conse- 
cutive instalments. Sub-section (3) does 
not stand independent of sub-section (5) 
and in view of the indications in sub-sec- 
tion (1) of Section 4 that the manner of 
discharge provided in gub-sections (2) and 
(3) is subject to the provisions of sub-sec- 
tion (5) the provision in sub-section (3) as 
to the dates of payment of the instal- 
ments has to be read along with the pro- 
vision in sub-section (5). That would 
mean that the benefit of dischargé under 
sub-sections (2) and (3) of the Act would 
be available even to any debtor, who does 
not deposit the first instalment before the 
expiry of a period of 6 months from the 
date of the commencement of the Act but 
later but who does not default in pay- 
ment of the 3 consecutive instalments. 
(Para 13) 


There is no wartant in the language 
of sub-section (8) of Section 20 to limit or 
restrict the deposit of the first instalment 
as one to be made within the period of 
6 months of the expiry of the date of 
commencement of the Act when, under 
the provisions of Section 4, no consequence 
of forfeiture follows by reason of default 
of first instalment and as an instalment it 
can be deposited at any time before the 
right to the benefit under Section 4 is 
forfeited. (Para 14) 

Section 20 (8) applies only to cases 
where there have been Court sales of im- 
movable property and the sales have not 
been confirmed. In such cases if the 
judgment-debtor is an agriculturist the 
sub-section provides—(1) that the judg- 
ment-debtor shall be entitled to pay the 
dé@cree debt in accordance with the provi- 
sions of Sections 4 and 5 and (2) on the 
deposit of the first instalment the sale 
shall be set aside. A person fs entitled 
to discharge the debt under Sections 4 
and 5 even if the first instalment is not 
deposited within the period of 6 months 
of the commencement of the Act. If he 
does not forfeit the benefit of the Act by 
reason of the proviso to sub-section (5) 
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of Section 4 of the Act he is entitled to 
discharge the debt under Section 4. De- 
fault in the payment of the first instal- 
ment on the due date would stand on the 
same footing as the default-in payment of 
any other instalment so far as discharge 
under the section is concerned. Therefore 
the benefit of Section 4 would be avail- 
able under Section 20 (8) even if the first 
instalment is not deposited within 6 
months of the commencement of the Act. 
The right to heve the debt discharged 
under Sections 4 and 5 and the right to 
have a sale set aside on the deposit of the 
first instalment are not to’ be read as in- 
dependent rights. 1960 Ker LT 1073, Foll; 
1962 Ker LT 267, Overruled; 1959 Ker LT 
917 and 1960 Ker LT 1069, Explained and 
Distinguished. (Para 17) 
(Per Govindan Nair, C. J. Dissenting) 
Two separate rights have been con- 
ferred by the Act. One, the right to dis- 
charge the debt in accordance with the 
provisions in Sections 4, 10 and 14 of the 
Act, and the other to have an execution 
sale set aside under Section 20 (8) in cases 
where the sale had not been confirmed. 
The two are distinct and separate rights. 
The provision in sub-section (5) of Sec- 
tion 4 is that “where any instalment of 
a debt is not paid on the due date, the 
creditor shall be entitled to recover the 
same as provided in Section 10, but the 
debtor shall not forfeit the benefits con- 
ferred by this section.” It is clearly and 
specifically stated that the saving is only 
of the benefits eonterred by the section. 
(Para 4) 


When Section 4 (3) is ‘read with Sec- 
tion 14 (4), it becomes quite evident that . 
a particular. deposit towards a particular 
instalment must be within the time stipu- 
lated in Section 4(3) or the extended 
time allowed by Court acting under Sec- 
tion 14 (4). And the words “and on: the 
deposit of the instalment thereof” in Sec- 
tion 20 (8) which read with Sections 4 (3) 
and 14 (4) leave-no doubt that the deposit 
must be as envisaged in these sections. 
Sub-section (5) of Section 4 does not en- 
large the time for deposit. When there 
has been no deposit of the 1st instalment 
the sale cannot be set aside if the wording 
of the section has to be given its natural 
grammatical meaning. If there has been 
a deposit of the first instalment the sale 
will be set aside. When the sale is set 


‘aside after such deposit no question of 


confirmation will arise. Not to insist on 
the deposit of the first instalment before 
the expiry of the due date, 14-1-1971, 
would be to ignore a part of the section, 
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1959 Ker LT 917 and 1962 Ker LT 267, 
Foll. . (Para 5) 


Cases Referred: Chronological. Paras 
1965 Ker LT 608 = 1965 Ker LJ-609 5 
(1962) 2 Ker LR 532 eS ee 6 
LT 267 = er 
oo 1, 8, 10, 11, 21 
1960 Ker LT 1069 = 1960 Ker IJ ae a 
LT 1073 = 1960 Ker LJ 1242 
S 4, 7, 11, 18, 19, 20 
LT 917 = 1959 Ker LJ 994 
er 4, 7, 8, 11, 20 
1944 Trav LR 41 4 
AIR 1933 PC 101 = 60 Ind App 133 4 
C. V, Vasudevan, for Petitioner; K. 5. 
Rajamony, Shahul Hameed and Siby 
Mathew, for Respondent. ` 


GOVINDAN NAIR, C. J. (Minority 
` view) :— The revision petitioner is the 
judgment debtor in O. S. No. 192 of 1967. 
The property of the revision petitioner 
was sold in Court auction on 24-11-1969. 
On 2-1-1970 he filed an application to set 
aside the sale on the ground of material 
irregularity and fraud. The Kerala Agri- 
culturists’ Debt Relief Act, 1970 (Act 11 of 
1970) (hereinafter referred to as the Act) 
came into force on 14-7-1970. The ap- 
plication for setting aside the sale was 
dismissed on 23-8-1971. The same day 
the revision petitioner filed E. A. No. 537 
of 1971 under Section 20, sub-section (8) 
of the Act to set aside the sale depositing 
the amounts due for two instalments. 
The execution Court overruling the ob- 
jection of the decree holder that the ap- 
plication is not maintainable since the 
first instalment due under the Act had not 
been deposited by the judgment-debtor as 
required by Section 20 (8) within the time 
stipulated in Section 4 (3) of the Act ‘and 
that such a deposit was a condition prece- 
dent for setting aside the sale, allowed 


the application and set aside the sale. In 


appeal the Subordinate Judge held that 
in order to have the sale set aside the 
deposit of the first instalment must be 
made by the judgment debtor within the 
time specified in Section 4 (3) of the Act 
and allowed the appeal relying on the 
decision of this Court in Thankappan 
Nair v. Mathew, (1962 Ker LT 267). This 
appeal is against that decision - : 
2. The learned single Judge before 
whom the appeal came up for hearing re- 
ferred: the case to a Division Bench which 
passed the following order of reference: 
“In view of the fact that we see 
some conflict between the two Division 
Bench decisions of thig Court noticed here 
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and also in view of the fact that the ques- 
tion arising for decision is rather impor- 
tant, we think, this is a case which should 
be referred to a Full Bench We ac- 
cordingly direct the case to be posted be- 
fore the learned Chief Justice for orders 
for posting the case before a Full Bench.” 
The relevant sections to be considered are 
Sections 4, 10, 14 and- 20 (8) which are 
extracted below: 

“4. Payment of debt in Instalments.— 
(1) notwithstanding anything contained in 
any law or contract or in any decree or 
order of Court, but subject to the provi- 
sions of sub-section (5), an agriculturist 
may discharge his debts in the manner 
specified in sub-sections (2) and (3). 

(2) If any debt is repaid in seven- 
teen equal half-yearly instalments to- 


gether with interest at the rate specified 


in Section 5 on the principal outstanding 
at the time of each payment, the whole 
debt shall be deemed to be discharged: 

Provided that— ; . 

(a) in the case of debts due to a bank- 
ing company, the number of instalments 
in which the debt shall be repaid shall 
be twelve-where the debt does not exceed 
three thousand rupees and eight where it 
exceeds three thousand rupees; 


(b) in the case of arrears of rent or 
michavaram accrued due on or after the 
Ist day of May, 1968 and before the com- 
mencement of this Act, the number of 
instalments in which such arrears shall 
be repaid shall be five. ; 

(3) The first instalment of any debt 
payable under sub-section (2) shall be 
paid before the expiry of a period of six 
months from the commencement of this. 
Act, and each of the remaining instal- 
ments shall be paid on or before the ex- 
piry of a period of six months from the 


- last day on which the previous instalment 


was due. 


(4) Notwithstanding anything contain- 
ed in sub-section (2), except in the case 
of the last instalment, the amount paid at 
‘each instalment shall not be less than five 
rupees. 

(5) Where any imstalment of a debt 
is not paid on the due date, the creditor 
shall be entitled to recover the same as 
provided in Section 10, but. the debtor 
shall not forfeit the. benefits conferred by 
this section : à 

Provided that if default is made in 
payment of three consecutive instalments, 
the debtor shall not be entitled to the 
benefits of the provisions of sub-sections 
(2) and (3), and the whole debt together 
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with such interest as may have accrued 
thereon less any amount which has al- 
ready been paid shall be payable forth- 
with, 

(6) The provisions of this section shall 
not apply to mortgages to which Sec. 11 
epplies, except as provided in sub-sec. (8) 
of that section. 

10. Decree and orders against deb- 
tor.—(1) Where in respect of a decree for 
debt passed before the commencement of 
this Act, a debtor fails to make any one 
of the payment specified in sub-sections 
(2) and (3) of Section 4 or in the order on 
the application made under Section 7, the 
decree-holder shall be entitled to ex- 
ecute the decree in respect of the instal- 
ment which is in arrear. . 


(2) Where in any suit for the re- 
covery of a debt pending at the com- 
mencement of this Act, the debtor claims 
to be an agriculturist, the Court, on being 
satisfied that the debtor is an agricul- 
turist, shall pass a decree for the imme- 
diate payment of such instalment or in- 
stalments as would have become payable 
under the provisions of sub-sections (2) 


and (3) of Section 4 and for the payment - 


of the balance in further instalments’ as 
specified in the said sub-sections. 


(3) In any suit filed after the expiry 
of six months from the commencement of 
this Act for the recovery of a debt due 
from an apgriculturist, the Court in de- 
creeing the suit shall provide for the im- 
mediate payment of such instalment or 
instalments as would have become due 
under the provisions of sub-sections (2) 
and (3) of Section 4 and for the payment 
of the balance in further instalments as 
specified in the said sub-sections. 

(4) Where in any suit for the Te- 
covery of a debt or in any application for 
the execution of a decree in respect of a 
debt, the debt is payable by an agricul- 
turist jointly with a non-agriculturist, the 
Court shall pass a decree or make an 
order for the payment of the debt found 
due from such agriculturist as provided in 
sub-sections (2) and (3) of Section 4 and 
make such provision in the decree vor 
order against the non-agriculturist as the 
circumstances of the case may warrant. 

14. Deposit of debt in Court :—(1) An 
agriculturist entitled under Section 4 to 
pay his debt in instalments may deposit 
any of the instalments of the debt as 
provided in Section 4 in the Court having 
jurisdiction to entertain a suit for the re- 
covery of the debt or, where the debt has 
ripened into a decree, in the Court which 
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passed the decree or to the Court to 
which the decree has been sent for ex- 
ecution, and apply to that Court for re- 
cording part satisfaction of the debt, 

(2) Where an application and deposit 
are made as provided in sub-section (1), 
the Court shall pass an order recording 
part-satisfaction of the debt if the amount 
deposited is the correct amount. 

(3) The Court shall dismiss the ap- 
plication— 

(a) if the ‘applicant is not an agri- 
culturist; or 

(b) if the liability is not a debt; or 

_ (c) if the amount deposited is in- 
sufficient and the applicant on being re- 
quired by the Court to deposit the deficit 
amount within a period fixed by the 
Court, fails to do so. 

(4) Any agriculturist entitled to make. 
such deposit may, before the date on 
which any instalment is due, apply to the 
Court having jurisdiction under sub-sec- 
tion (1) for an extension of the time for 
making the deposit of the whole or any 
portion of such instalment, and the Court 
may, after notice to the creditor, extend 
the time for payment of such instalment 
a part thereof for such period as it thinks 

t. 


(5) The procedure laid down in the 
Code of Civil Procedure, 1908, for the 
trial of suits shall, as far as may be, apply 
to. applications made under this section. 

20 (8). In respect of any sale of im- 
movable property which has not been 
confirmed, the judgment-debtor if he is 
an agriculturist shall be entitled to pay 
the decree debt in accordance with the 
provisions of Sections 4 and 5 and on the 
deposit of the first instalment thereof, the 
sale shall be set aside”. 

3. A reading of sub-section (8) of 
Section 20 makes it clear that it is only 
on deposit of the first instalment that an 
execution sale (which of course had not: 
been confirmed) could be set aside. 

4. The Act, as stated already, 
came into force on 14-7-1970 and by virtue 
of Section 4 (3) the first instalment should 
have been deposited before the expiry of 
a period of six months from then, that 
is, before 14-1-1971. The deposit was 
made only on 23-8-1971. There was no 
application under sub-section (4) of Sec- 
tion 14 before the first instalment was 


-due for an extension of time for deposit. 


If no such application had been made 
time cannot be extended has been ruled 
in Philipose Kurian v. Barbara Mary 
Lopez, (1959 Ker LT 917). To the same 
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effect is the ruling of this Court in Go- 
palakrishna Panicker v. Govinda Menon, 
(1960 Ker LT 1069) and no point was 
made before us that the deposit made on 
23-8-1971 would be or should be treated 
as a valid deposit of the first instalment 
in accordance with Section 4 (3) of the Act, 
or that time must be extended by the 
Court — which of course cannot be done 
in view of the decisions referred to and 
the wording of the section. Reliance was 
placed on sub-section (5) of Section 4 for 
the contention that the default of an in- 
stalment will only have ‘the effect of con- 
ferring on the creditor the right to re- 
cover the amount of the defaulted instal- 


ment as provided in Section 10 but that, 


the debtor will not forfeit the benefits 
conferred by the Act and that the right 
so to discharge the debt would be lost 
only if three consecutive instalments had 


been defaulted as enacted in the proviso. 


to sub-section (5) of Section 4. So it was 
urged that the debtor could, notwithstand- 


ing the failure to deposit the first instal-. 


ment within the time stipulated under 
the Act, claim that the sale be set aside 
under Section 20 (8), and that- the Court 
would be bound to set aside the sale. 
The above argument does not appeal to 
me. As I see the provisions in the Act 
two separate rights have been conferred 
by the Act. One, the right to discharge 
he debt in accordance with the provi- 
ions in Sections 4, 10 and 14 of the Act, 
nd the other to have an execution sale 
t aside under Section 20(8) in cases 
where the sale had not been confirmed. 













e provision in sub-section (5) of Sec- 
ion 4 is that “where any: instalment of a 
debt is not paid on the due date the cre- 
itor shall be entitled to recover the same 
provided in Section 10, but the debtor 
hall not forfeit the benefits conferred by 
this section”. It is clearly and specifical- 
ly stated that the saving is only of the 
benefits conferred by the section. But this 
aspect has not been noticed in Parame- 
swaran Pillai v. Joseph, (1960 Ker LT 
1073). Perhaps it was unnecessary con- 
sidering the question that arose therein. 
The extract from that judgment in the 
order of reference inadvertently states, 
“if the intention of the legislature was to 
deny the benefits of the Act”. (The em- 
phasis is mine). This, with respect, -is 
misleading. Sub-section (5) saves only 
the benefits conferred by the section. 
There is an additional and separate 
benefit in cases where an execution sale 


had taken place but had not been con- 
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firmed; the right to have such a sale set 
aside. This is provided in Section 20 (8). 
This provision by the wording of the sub- 
section clearly makes the benefit condi- 
tional on the deposit of the first ‘instal- 
ment. This benefit can therefore be 
availed of only by the deposit of the first 
instalment. Such instalment will have 
to be deposited in accordance with the 
terms of Section 4 (2) and within the time 
stipulated in Section 4 (3). This is evi- 
dent from the provisions of sub-sections 
(2) and (3) of Section 4 read with Sec- 
tion 14. It was suggested that the words 
“the judgment-debtor if he is an agricul- 
turist shall be entitled to pay the decree 
debt in accordance with the provisions of 
Sections 4 and 5” in sub-section (8) of 
Section 20 have to be given a meaning 
and it was argued that those words oc- 


- curring in that sub-section give a specific 


right to have a debt discharged, even 
after a Court sale had taken place, in ac- 
cordance with the provisions of Sections 4 
and 5, and as long as such a right sub- 
sisted the sale will have to be set aside 
at the request of the debtor even if the 
deposit of the 1st instalment had not been 
made. The words in the section do not 
confer any additional right which a judg- 
ment-debtor did not possess in the absence 
of those words in sub-section (8) of Sec- 
tion 20. Section 4 of the Act has con- 
ferred- the right to have a debt dis- 
charged. But for discharge of a debt it 
must. exist. The question may arise 
whether the debt can be said to subsist 
after a Court sale even if the sale had 
not been confirmed. If the debt subsisted 
after the Court sale it certainly could be 
discharged as provided by Sections 4 and 5. 
Why then the words in sub-section (8) of 
Section 20. It is evidently for the purpose 
of clarifying the position that the debt 
subsisted even after the Court sale. No 
doubt it had been held by the judicial 
committee of the Privy Council, (AIR 
1933 PC 101) long before the Act was 
passed that a debt continued to exist even 
after a Court sale. This decision of the 
judicial committee has been followed by 
this Court in the decision in Omana Amma 
v. Lekshmi, (1962) 2 Ker LR 532). It may 
however be noticed that the question of 
the point of time at which.a debt can be 
said to get discharged after a Court sale 
had risen and in the Full Bench decision 
of the Travancore High Court in Lakshmi 
Ammal Meenakshi Ammal v. Ponnamba- 
lam Pillay Subbayya Pillai, (1944 Trav 
LR 41). Chief Justice Krishnaswami Iver 
and Justice Abrahan took different views 
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on this matter. Sub-section (8) of Sec- 
tion 20 makes the position clear that the 
debt subsisted after a Court sale provid- 
ed the sale had not been confirmed but 
the debt eeased to exist after confirma- 
tion of the sale. This is implied by the 
wording of the sub-section, for the sub- 
section only permits the setting aside of a 
sále which had not been confirmed. 

5. After confirmation of the alë 
and after it became absolute, at least in 
cases where the decree-holder himself 
was the auction purchaser the debt might 
get discharged. Satisfaction of the decree 
will have to be entered in whole or in part 
even before the confirmation in cases the 
purchase was by the decree-holder. (vide 
sub-rule (2) of R. 72 of O. XXI of the 
Code of Civil Procedure). The words in 
sub-section (8) of S. 20 importing that the 
debt may be discharged even after the 
Court sale, are meant apparently to 


clarify the position and place the matter. 
beyond the realm of controversy that a. 


debt subsisted even after a Court sale, 
even if the purchaser was the decree 
holder himself. I would not attach any 
‘urther importance to those words. It 
has also to be noticed that when a Court 
sale had taken place and when there has 
been no application under Rule 89, 90 
or 91 of Order XXI or where such ap- 





( (vide 
Order XXI of the Code of Civil Proce- 
dure). There is no provision in the Act 
which arrests this process of confirmation 
which is obligatory as far as the Court is 
concerned. It is difficult, if not impos- 
sible to conceive of.a dual duty on the 
part of the Court one opposed to the 
other; a duty to confirm the sale in ac- 
cordance with Rule 92 of Order XXI of 
the Code- of Civil Procedure and a duty 


such conflicting provisions. The provi- 
sions are reconcilable. A Court executing 
a decree is not obliged to wait till three 
consecutive instalments are defaulted to 
confirm the sale, In fact it is obligatory 
on its part to confirm the sale in accord- 
ance with Rule 92 of Order XXI of the 
Code of Civil Procedure. When -the sale 
is confirmed the debt would cease to exist 
and there cannot be any further payments 
towards a debt or the discharge of a debt, 
which did not exist. Such confirmation 
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can be stopped only if the sale is vacated. 
It is for that purpose that provision is 
made in Section 20(8) But the Section 
insists on deposit of the lst instalment. 
If a deposit is not made before 14-1-1971 
in the absence of extension of.time — 
there has been no extension of time in 
this case — there would be no deposit of 
the Ist instalment. Any payment/deposit 
after the relevant date will not be a de- 
posit of the 1st instalment though the 
payment/deposit may go in discharge of 
the debt. There ig a specific date for the 
deposit of each instalment. This is clear 
from sub-section (3) of Section 4. When 


. this provision ig read with sub-section (4) 


of Section 14, it becomes quite evident 
that a particular. deposit towards a parti- 
cular instalment must be within the time 
stipulated in Section 4 (3) or the extend- 
ed time allowed by Court acting under 
Section 14 (4). And the words “and on 
the deposit of the instalment thereof” in 
Section 20 (8) which read with Sections 4 
(3) and 14 (4) leave no doubt that the 
deposit must be as envisaged in these sec- 
tions, Sub-section (5) of Section 4 does 
not enlarge the time for deposit. When 
there has been no deposit of the Ist in- 
stalment the sale cannot be set aside if 
the wording of the section has to be given 
its natural grammatical meaning. . If there 
has been a deposit of the first instalment 


the sale will be set aside. When the sale 


is set aside after such deposit no question 
of confirmation will arise. Not to insist 
on the deposit of the first instalment be- 
fore the expiry of the due date, 14-1-1971,| 
would be to ignore a part of the section. 
Judicial interpretation certainly cannot 
extend to wiping out of a part of the sec- 
tion. When the provisions of the section 
are very clear there is no scope for apply- 
ing the rule in Eapen Thomas v, Varkey 
Thomas, (1965 Ker LT 608). 


6. If by any ‘chance a-Court sale 
remained unconfirmed and the debt hap-. 
pened to be discharged under the provi- 
sions of the Act the question may arise 
whether the Court will have inherent 
power to set aside the sale as the debt 
got discharged in accordance with the 
provisions of Sections 4 and 5. In such 
cages. the rule in Omana Amma v. Lak- 
shmi, ((1962) 2 Ker LR 532) and others 
may apply and the inherent power of the 
Court may be invoked. But the question. 
before us is whether a sale can be set 
aside under sub-section (8) of Section 20 
of the Act when the deposit of the first 
instalment as required by the Act. and 
‘insisted upon by the sub-section tad not 
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been complied with. This, I have no 
doubt, cannot be done, 


7. I do not find any conflict þe- 
tween the decisions in Parameswaran 
Pillai v. Joseph, (1960 Ker LT 1073) and 
Philipose Kurian v. Barbara Mary Lopez, 
(1959 Ker LT 917). In Parameswaran 
Pillai v. Joseph, (1960 Ker LT 1073) it 
was decided that for maintaining an ap- 
plication under Section 7 or 8 or both 
of Act 31 of 1958 a deposit of the first 
instalment was not necessary. The deci- 


sion turned on the provisione considered 


and no such question arises in the case 
before us. Nor did the questions .that 
arose in Parameswaran Pillai v. Joseph, 
(1960 Ker LT 1073) arise in Philipose 
Kurian v. Barbara Mary Lopez, (1959 Ker 
LT 917). In Philipose Kurian v. Barbara 
Mary Lopez, (1959 Ker LT 917) a Division 
Bench of this Court took the view that 
for setting aside the sale under sub-sec- 
tion (3) of Section 22 of Act 31 of 1958 a 
deposit of the first instalment waa essen- 
tial. Sub-section (8) of Section 22 of met 
3I of 1958 was in these terms: 


“22 (3) In respect of ‘any sale of im- 
movable property which has not been 
confirmed, the agriculturist judgment- 
debtor shall be entitled to pay the.decree 
debt in accordance with the provisions of 
Sections 4 and 5, and on the deposit of 
the first instalment thereof, the sale shall 
be set aside. Where the judgment-debtor 
fails to deposit any of the subsequent’ in- 
stalments, the decree-holder shall be 
entitled to execute the decree and re- 
cover the defaulted instalment or instal- 
ments in accordance with the provisions 
of this Act. 


And the Court observed in paragraph 5 as 
follows:— ` 


Then there is the other ground 
urged on behalf of the defendant who is 
the appellant in C. M. A. 32 of 1959 that 
he is an agriculturist and as such is en- 
titled to have the Court sale set aside 
under Clause 3 of Section 22 of Act 31 of 
1958. Even assuming that he is one who 
could claim the benefit of this Act, he 
could get the sale avoided only if he has 
satisfied the essential condition of the de- 
posit of the first instalment as provided 
for in Sections 4 and 5 ofthe Act, within 
the time prescribed. The last date for 
deposit of first instalment was 14-1-1959. 
Admittedly no deposit was made on -or 
before that date. The deposit made seye- 
ral days later cannot be accepted as a 
proper and, valid deposit.. The defendant 
eeuld get an extension of time for de- 
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‘positing the instalment amount, only if 
he had applied under clause 4 of Sec- 
tion 12 of. the Act. It is clear from that 
elause that the application for extension 
of time has to be filed before the. expiry 
of the six months prescribed as the nor- 
mal period for making ‘the deposit. With- 
In that period no application for exten- 
sion of time was filed and hence the 
lower Court was right in refusing to grant 
en extension of. time. The deposit made 
beyond the prescribed time limit was also 
rightly held to be not a proper and valid 
deposit. On this ground alone the defen- 
dant’s application under clause 3 of Sec- 
tion 22 of the Act had to be dismissed. 
In this view of the matter, the other 


points urged against the sustainability 


of the defendant’s application under that 
section do not arise for consideration”. 


8 The view taken in Philipose 
Kurian v. Barbara Mary Lopez, (1959 Ker 
LT 917) is in accordance with what I have 
stated in this judgment. This view, as 
I have already said, is the one that pre- 
vailed with this Court in the decision in 


` Thankappan Nair v. Mathew, (1962 Ker 


LT’ 267) and I do not think that there is 
any reason to doubt the correctness of 
these pronouncements, Counsel contend- 
ed that the decision in Philipose Kurian 
v. Barbara Mary Lopez, (1959 Ker LT 
917) was.rendered with reference to the 
provision in Section 4 of Act 31 of 1958 
when the section contained only 3 sub- 
sections. Sub-section (5) was added by 
Act II of 1961 and the effect of this addi- 
tion could not have been noticed in the 
ruling. This submission has nọ force. 
Sub-section (5) of Section 4 only saves the 


_Tight under Section 4. This has no re- 


percussion as far as the right under Sec- 
tion 22 (3) was concerned. And the very 
same words “that the judgment-debtor 
shall be entitled to pay the decree debt 
in accordance with the provisions of Sec- 
tions 4 and 5” on which so much reliance 
was placed before us occurred in Sec- 
tion 22 (3) of Act 31 of 1958 as well. With 
respect’ I would follow the decisions in 
Philipose Kurian v. Barbara Mary, (1959 
Ker LT 917). and Thankappan Nair v. 
Mathew, (1962 Ker LT 267) and dismiss 
thig revision. petition, 


SUBRAMONIAN POTI J. (Khalid J. 
concurring) (Majority view):— 9. We 
have had the advantage of perusing the 
judgment of the learned: Chief Justice. 


' With great respect, we regret we are un- 


able to agree with the conclusion reached 
by the learned Chief Justice, 
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10. The Kerala Agriculturists’ Debt 
Relief Act, 1970 (Act 11 of 1970) .(here- 
inafter referred to as the Act) came into 
force on 14-7-1970. Section 20 (8) of that 
Act enabled a judgment-debtor to move 
for setting ‘aside’a Court sale of immove- 
able property, which had not been con- 
firmed, provided he was an agriculturist. 
He was entitled to pay the decree debt in 
accordance with the provisions of Sec- 
tions 4 and 5 and on the deposit of the 
first instalment thereof the sale was to 
be set aside. .In the case before us the 
sale of the judgment-debtor’s property 
had taken place prior to the commence- 
ment of the Act and it had not been con- 
firmed on the day the Act came into force. 
Before confirmation the judgment-debtor 
filed E. A. 537-of:1971 under Section 20 (8) 
of the Act to set aside the sale. This ap- 
plication was objected to by the decree- 
holder on the ground that the first instal- 
ment to be deposited under the provisions 
of Section 4 of the Act had not been de- 
posited by the judgment-debtor before the 
expiry of six months from the date of 
commencement of the Act and for that 
reason the deposit would not enable the 
judgment-debtor to seek an order setting 
aside the sale. This objection was not 
accepted by the execution Court. The ap- 
plication was allowed and the sale was 
set aside. The matter was taken up in 
appeal by the decree-holder and the 
learned Sub Judge who heard the appeal 
took a different view. According to the 
learned Judge, in order to avail of the 
benefit of having the sale set aside under 
Section 20 (8) of the Act the first instal- 
ment was to be deposited by the judg- 
ment-debtor within the period specified in 
>- sub-section (3) of Section 4 of the Act, 
namely, before the expiry of a period of 
six months from the commencement of 
the Act. Reliance was placed by the 
learned Judge on the decision of a single 
Judge of this Court in Thankappan Nair 
v. Mathew, 1962 Ker LT 267. 


11. A Division Bench of this Court 
before which this Revision Petition came 
up earlier adverted to the conflict of 
views expressed by two Division Benches 
of this Court, one in Parameswaran Pillai 
v. Joseph, 1960 Ker LT 1073 and the 
other in Philipose Kurian v. Barbara 
Mary Lopez, 1959 Ker LT 917. The deci- 
sion of the learned single Judge in 
Thankappan Nair v. Mathew, 1962 Ker LT 
267 was also adverted to by the Division 
Bench. In view of the conflict of views 
noticed by the Division Bench the case 


was referred to a Full Bench, 
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12. Section 20 (1) (2) and (3) of the 
Act deals with cases where the sales have 
been confirmed. Those sub-sectlons are 
of no application to this case. Sub-sec~. 
tion (8) of Section 20 deals with setting 
aside sales in cases where sales have not ` 
been confirmed. That sub-section runs: 


“(8) In respect of any gale of immov-~ 
able. property which has not been con- 
firmed, the judgment-debtor if he is an 
agriculturist shall be entitled to pay the 
decree debt in accordance with the provi- 
sions of Sections 4 and 5 and on the de- 
posit of the first instalment thereof, the 
sale shall be set aside”. 


The benefit provided under this section 
is that, notwithstanding the sale having 
taken place, the debtor is entitled to dis- 
charge the debt under the provisions of 
Sections 4 and 5 of the Act which enabled 
him to deposit the decree debt.as calcu- 
lated under Section 5 in instalments ag 
provided under Section 4 and further, 
when the first instalment is so deposited, 
to have an order setting aside the sale. 
The question necessarily arises as to when 
the first instalment has to be deposited 
and the controversy before us is whether 
the deposit has to be made necessarily 
within the expiry of six months from the 
commencement of the Act or within the 
period beyond which the benefit under the 
Act would not be alive as contemplated 
under the proviso to sub-section (5) of . 
Section 4 of the Act. Section 4 of the 
Act runs: Š 

"4... Payment of debt in instalments: 

(1) Notwithstanding anything con- 
tained in any law or contract or In any 
decree or order of Court, but subject: to 


- the provisions of sub-section (5), an agri- 


culturist may discharge his debts in the 
manner specified in sub-sections (2) 


(2) If any debt is repaid in seventeen 
equal half-yearly instalments together 
with interest at the rate specified in Sec- 
tion 5 on the principal outstanding at the 
time of each payment, the whole debt 
shall be deemed to be discharged; 

Provided that 


(a) In the case of debts due to a 


‘ banking company, the number of instal~ 


ments in which the debt shall be repaid 
shall be twelve where the debt does not 
exceed three thousand rupees and eight — 
where it exceeds three thousand rupees; 

(b) In the case of arrears of rent or 
michavaram accrued due on or after the 
ist day of May, 1968 and before the com- 
mencement of this Act, the number of 
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instalments in which such arrears shall 
be repaid shall be five. 


_ (8) The first instalment-of any debt 
‘payable under sub-section (2) shall be 
paid before the expiry of a period of six 
months from the ‘commencement of this 
Act, and each of the remaining instal- 
ments shall be paid on or before the ex- 
piry of a period of six months from the 
last day on which the previous instal- 
ment was due. : ` 

(4) Notwithstanding anything con- 
tained in sub-section (2) except In the 
case of the last instalment, the amount 
paid at each instalment shall not be less 
than five rupees. 


(5) Where any instalment of a debt is 


not paid on the due date, the creditor shall - 


be entitled to recover the same as provid- 
ed in Section 10, but the debtor shall not 
forfeit the benefits conferred by the sec- 
tion: - : 

Provided that if default is made in 
payment of three consecutive instalments, 
the debtor shall not be entitled to the 
. benefits of the provisions of sub-sections 
(2) and (3), and the whole debt together 
with such interest as may have accrued 
‘thereon less any amount which has al- 
ready been paid shall be payable forth- 
with. j 

(6) The provisions of this section shall 
not apply to mortgages to which Sec- 
tion 11 applies, except as provided in sub- 
section (8) of that section. 
Sub-section (1), it is evident, provides’ for 
the right of the agriculturist to discharge 
hig debts in the manner specified in sub- 
sections (2) and (3) subject to sub-sec- 
tion (5). Therefore the manner of dis- 
charge is governed by sub-sections (2), (3) 
and (5), the former two sub-sections be- 
ing subject to sub-section (5). Sub-sec- 
tion (2) requires repayment of the debt in 
17 half-yearly instalments together with 
interest at the rates specified in Section 5, 


the debt being discharged on such pay- . 


ment. The manner of payment in 17 half- 
yearly instalments is not specifled in this 
sub-section. But it is dealt with in sub- 
section (3) and that is the sub-section 
with which we are concerned. The ques- 
tion before us- is as to the time within 
which the first instalment has to be’ paid. 
Evidently the provision in sub-section (3) 
is that the first of the 17 instalments has 
-to be paid before the expiry of a period 
of 6 months from the commencement of 
the Act and each of the subsequent in- 
stalmentg on or before the expiry of a 
period of six months from the last day on 
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which the previous instalment was due. 
The sub-section specifies not only the date 
for the first payment but all the 17 pay- 
ments and there is no distinction between 
the first payment or any other payment 
envisaged in sub-section (3). In other 
words, all the instalments including the 
first stand on the same footing. Had sub- 
section (3) stood by itself possibly it 
would have been obligatory upon the 
judgment-debtor to pay all the instal- 
ments including the first on the dates 
specified in sub-section (3) of Section 4 
of the Act. But the provision in sub-sec- 
tion (3) is: subject to sub-section (5) and 
therefore has to be read along with the 
latter sub-section The consequence of 
non-payment of any instalment of the 
debt is specified in sub-section (5) to be 
that the creditor shall be entitled to re- 
cover such defaulted instalments as pro- 
vided in Section 10 of the Act. Equally 
important is the provision in sub-sec. (5) 
that the debtor shall not forfeit the bene- 
fits conferred by Section 4. That would 
mean that the default in payment of any 
instalment, whether it be the first or any 
other, shall not result in the forfeiture 
of the benefits conferred by Section 4 and 
the only consequence of such default 
would be the exercise of the right by the 
creditor to recover that instalment under 
Section 10. This is by reading sub-sec- 
tion (5) without the proviso. The proviso 
specifies further consequences. The right 
to claim the benefit of Section 4 notwith- 
standing the default is limited or restrict- 
ed by the terms of the proviso. If default 
happens to be of three consecutive instal- 
ments, notwithstanding the provision in 
the earlier part of sub-section (5) the 
debtor forfeits the benefit of sub-sec- 
tions (2) and (3) of the Act, namely to 
discharge the debt in 17 half-yearly in- 
stalments and the consequence is that the 


balance of the debt becomes due forth- 


13. While sub-section (3). requires 
the instalments to be paid on specified 
dates sub-section (5) enables the debtor 
to claim the benefits of Section 4 of the 


- Act notwithstanding default in such pay- 
‘ment subject to the condition that he shall 


not be so entitled to the benefits of sub- 
sections (2) and (3) of. Section 4 in case 
default is made in payment of three con- 
secutive instalments. Here again, as we 
see it, the first instalment is treated just 
like any other instalment and there is no 
consequence following merely from the 
non-payment of the first instalment on 


-the due date except that such instalment 
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could be recovered under Section 10. If 
_ a debtor could, without the risk of for- 
feiting the benefits of discharge under 
Section 4 of the Act, afford to make a 
default provided there is no default in 






Sub-section (3) does not 
‘Istand independent of sub-section (5) and 
in view of the indications in sub-sec- 
tion (1) of Section 4 that the manner of 
discharge provided in sub-sections (2) 
and (3) is subject to the provisions of sub- 


in sub-section (5). 
ean that the benefit of discharge under 
sub-sections (2) and (3) of the Act would 
be available even to any debtor, who does 


date of the commencement of the Act but 
later but who does not default in pay- 
ment of the 3 consecutive instalments, 


14. Section 20 (8)..of the Act 
enables the judgment-debtor, who is an 
agriculturist, to pay the decree debt in 
accordance with the provisions of Sec- 
tions 4 and 5 in spite of the fact that for 
realising the decree debt immoveable pro- 
perty has. been sold, but provided the sale 
is not confirmed. The provision for dis- 
charge of the decree debt may not be 
sufficient to meet the situation when sale 
has taken place. Possibly the: Court may 
be able to exercise its inherent powers to’ 
set aside a sale which is not confirmed 
when once the decree debt is discharged 
as permitted by the Act. But the legis- 
Jature has chosen to make a specific provi- 
sion in that behalf and that enables the 
sale to be set aside not on payment of the 
entire debt in accordance with the provi- 
sions of Section 4 but on payment of the 
first instalment. It is possible that. the 
debtor may default to pay the subsequent 
instalments, The‘ sale having been set 
aside on the deposit of the first instal- 
ment the decree-holder must have some 
other remedy and that again is provided 
for in sub-section (9) of Section 20 and 
that is the recognition of a right to re- 
cover such defaulted instalments. 
difficult to read sub-section (8) as confer- 
ring two: independent rights, one to dis- 

` charge the debt under Sections 4 and 5 
and second, the right to have a sale set 
aside on. payment of the first instalment. 
The right is to have the decree debt dis- 
charged under Sections 4 and 5 and when 
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once the judgment-debtor invokes such 
right he is entitled to have the sale set 
aside on payment of the first instalment. 
It is significant that sub-section (8) of Sec- 
tion 20 does not refer to the deposit of 
the first instalment within a specified 
period nor does it refer to the deposit of 
the first instalment within the period 
specified in sub-section (3) of Sectlon 4. 
That period, just as the period specified 
for the subsequent instalment, Is not.one 
which carries with it the consequence of 
forfeiture of the benefit of Section 4 of 
the Act when default is made. The judg- 
ment-debtor can afford to default on thatl- 
day and still claim the benefit of the sec- 


- tion and the day is specified evidently 


only for the limited purpose of enabling 
the decree-holder to execute the decree to 
the extent of that instalment when once 
default is made. It naturally follows that 
the first instalment could be deposited at 
any time before the right to avail of the 
benefits of sub-sections’ (2) and. (3) is lost 
by reason of the operation of the proviso 
to sub-section (5). Such a deposit would 
not only be valid but it would be a de- 
posit of the “first instalment” within the 
meaning of the Act. If, motwithstanding 
the failure to deposit before the expiry 
of a period of six months from the com- 
mencement of the Act, it could neverthe- 
less be a first instalment in law, payment 
of which enables the debtor to claim the 
benefit of Section 4, we see’ no reason to 
treat it as one not satisfying the defini- 
tion of first instalment within the mean- 
ing -of sub-section (8) of Section 20. It is 
a deposit. of the first instalment as con- 
templated under Section 4 of the Act. If 
that is so that satisfies the provision in 
Section 20 (8) of the Act and the judg- 
ment-debtor will be entitled to the benefit 
of the sale being set aside. There is no 
warrant in the language of sub-sec. (8) of 
Section 20 to limit or restrict the deposit 
of the first instalment as one to be made 
within the period of 6 months of the 
expiry of the date of commencement of 
the Act when, under the provisfong of 
Section 4, no consequence of forfeiture 
follows by reason of default of first in- 
stalment and as an instalment It can be 
deposited at any time before the right to 
the benefit under Section 4 Is forfeited. 
Therefore on a plain construction of the 
section we see no warrant for the require- 
ment that the first instalment should be 





` pai before the expiry of six months of] 


the commencement of the Act if the sale 
is to be set aside. There ig no case that 
three censecutive defaults -have been 
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made in this case and that the first instal- 
ment was deposited after such default. 
Necessarily therefore -on the making of 
such deposit the sale had to be set aside. 


15. We may also state here that 
we do not understand: the case of the 
revision petitioner to be that a person 
who has not deposited the first instalment 
is nevertheless entitled to move that the 
sale be set aside. That would be plainly 
against the terms of the ‘section. The 
contention, as we understand it, is that 
the deposit of the first instalment even 
beyond the period of 6 months of the 
commencement of the Act but before the 
benefit of Section 4 of the Act is forfeited 
could nevertheless be the deposit of the 
first instalment, on which deposit being 
made the sale will be set aside. 


16. We believe that the construc- 
tion of Section 20 (8) in the manner we 
have attempted to construe here is not 
only the plain construction of the section 
but is also oné which advances the pur- 
port or object of the Act. The preamble 
to the Act indicates that it is intended 
to provide for the relief of indebted agri- 
culturists in the State of Kerala. Apart 
from the right to pay off amounts due 
by way of debts provision has been made 
to deem debts which have been satisfied 
by execution of decrees by Court sales 
as debts still due and liable to be dis- 
charged under the Act. Section 20 is 
a provision which enables such dis- 
charge and Section 20 (8) deals with cases 
where sales held prior to the commence- 
- ment of the Act remain to be confirmed. 
If the benefit of Section 4 to discharge the 
debt in instalments could be available to 
a debtor who has failed to make the first 
deposit before the expiry of 6 months 
from the commencement of the Act, we 
see no reason why. in the case of a judg- 
ment-debtor, whose property has been 


sold and to whom the benefit of the sec-. 


tion has been extended by Section 20 (8) 
should forfeit the right to have the sale 
set aside as provided in the sub-section 
notwithstanding the fact that he is en- 
titled to discharge the debt under Sec- 
_tions 4 and 5. Keeping in view the-pur- 
pose of the Act the construction which 


we have sought to put on Section 20 (8) ` 
, appears to be the one which would pro- . 


mote the object of the legislature in en- 
acting the Kerala Agriculturists’ Debt Re- 
lief Act, 1970 as indicated by the preamble 
to and the background of the statute. 


17. We are persuaded to place the 
construction on thé section. ag indicated 
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here for another reason too. It appears 
to us that otherwise anomalous results 
would follow. Section 20 (8) applies only 
to cases where there have been Court 
sales: of immoveable property and the 
sales have not been confirmed. In such 
cases if the judgment-debtor is an agri- 
culturist the sub-section provides—(1) 
that the judgment-debtor shall be entitled 
to pay the decree debt in accordance with 
the provisions of Sections 4 and 5 and (2) 


on the deposit of the first instalment the 


aale shall be set aside. A person is en- 
titled to discharge the debt under Sec- 
tions 4 and 5 even if the first instalment 
is not deposited within the period of 6 
months of the commencement of the Act. 
If he does not forféit the benefit of the 
Act by reason of the proviso to sub-sec- 
tion (5) of Section 4 of the Act he is en- 
titled to discharge the debt under Sec. 4. 
Default in the payment of the first instal- 
ment:on the due date would stand on the 
same footing as the default in payment 
of any other instalment so far as discharge 
under the section is concerned. There- 
fore the benefit of Section 4 would be 
available under Section 20 (8) even if the 
first instalment is not deposited within 6 


months of the commencement of the Act. 


If we assume that all the same the sale 
will not stand set aside under that sub- 
section because the first instalment has 
not been deposited within 6 months of 
the commencement of the Act it would 
mean that while the fudgment-debtor is 
entitled to discharge the debt in accord- 
ance with the Act and may therefore dis- 
charge the debt the sale will not, never- 
theless, be set aside. Normally the sale 
would have been confirmed, for, confir- 
mation would not be postponed automati- 
cally «until the debt is discharged. The 
result would be that while the Act con- 
fers a right on the judgment-debtor to 


discharge the debt the sale may happen’ 


to be confirmed and will continue to re~- 
main confirmed. According to us this 
anomalous result could be avoided by 
what appears to us to be the plain con- 
struction of the section. The right to have 


` 


the debt discharged under Sections 4 and 5|. 


and the right to have a sale set aside on 
the deposit of the first instalment are not 


to be read as independent rights. 


18. A Division Bench of this Court 
took a similar view as the one we have 
expressed here in the decision in Parame- 
swaran Pillai v. Joseph, 1960 Ker LT 1073. 
Before reference is made to that decision 
it is necessary to notice that the case 
arose under the Kerala Agriculturists’ 
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Debt Relief Act 31 of 1958 which con- 
tained materially similar provisions as in 
Act TI of 1970. Act 31 of 1958, as it 
originally stood, underwent substantial 
amendment by Act 2 of 1961 and the de- 
cisions to which reference may have to be 
made in this judgment were decisions 
which had occasion to apply the provi- 
sions of Act 31 of 1958 prior to its amend- 
ment by Act 2 of 1961. 

19. 
Agriculturists’ Debt Relief Act 31 of 1958 
corresponded materially to Section 20 (8) 
of Act 11 of 1970. Section 4 of Act 31 of 
1958, as it originally stood, was as follows: 

; “(1) Subject to the provisions of sub- 
section (3), notwithstanding anything con- 
tained in any law or contract or in any 
decree or order of Court, any debt may 
be discharged in the manner specified in 
sub-section (2). 


(2) If any debt is repaid in seventeen 
equal half-yearly instalments together 
with interest, accrued due on the princi- 
pal debt outstanding at the commence- 
ment of the Act till the date of payment 
of each instalment at the rate of 5 per 
cent per annum or the contract rate, 
whichever ig less, the first instalment be- 
ing payable before the expiry of a period 
of six months from the date of commence- 
ment of this Act and the remaining in- 
stalments being payable on or before the 
date of expiry of a period of six months 
from the last day on which the previous 
instalment was due, the whole debt shall 
be deemed to be discharged. 

(3) The provisions of this section shall 
not apply to mortgages to which Sec. 11 
applies except as provided in sub-sec. (6) 
of that section”. 

It was amended to read as follows: 

*(1) Subject to the provisions of sub- 
section (5), notwithstanding anything: con- 
tained in any Jaw or contract, or in any 
decree or order of Court, any debt may 
be discharged in the manner specified in 
sub-sections (2) and (3).. 

(2) If any debt is repaid in seventeen 
equal half-yearly instalments together 
with interest at the rate specified in sub- 
section (1) of Section 5 on the principal 
debt outstanding at the time of each pay- 
ment, the whok debt shall be deemed to 
be discharged: 

Provided that in the case of debts due 
to a Banking Company as defined in the 
Banking Companies Act, 1949, the num- 
ber of instalments in which the debt shall 
be repaid shall be twelve where the debt 
does not exceed one thousand and five 
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hundred rupees and eight where it ex- 
ceeds one shousend and five hundred 
rupees, 

(3) The first msama of any debt 
payable under sub-section (2) shall he 
paid before the expiry of a period of 3ix 
months from the date of the commence- 
ment of this Act and each of the remain- 
ing instalment shall be paid on. or be- 
fore the date of expiry of a period of six 
months from the last day on which the 
previous instalment was due. 


(4) Notwithstanding anything con- 
tained in sub-section (2), except in the 
case of the last instalment, the amount . 
paid at each instalment shall not be less 
than five rupees, 


(5) Where any instalment of any debt 
is not ‘paid on the due date the creditor 
shall be entitled to recover the same as 
provided in Section 10 but the debtor shall 
not forfeit the benefits conferred by this 
section: 

Provided that if default is made in 
payment of six consecutive instalments 
the debtor shall not be entitled to the 
benefits of the provisions of sub-sec- 
tion (2) and sub-section (3) and the whole 


debt together with such interest as may 


have accrued thereon less any amount 
that have already been paid shall be forth- 
with payable. S 


(6) The provisions of this section shall 
not apply to mortgages to which Sec. T1 
applies except as provided in sub-sec. (6) 
of that section”. 

It is evident from a comparison of the 
sections as they stood before and after | 
amendment that there was no provision 
similar to sub-section (5) in the section 
as it stood prior to its amendment. Even 
so, construing the section as it stood be- 
fore amendment, with the requirement 
that the first instalment of the debt shall 
be paid before the expiry of a period of 
6 months from the date of commencement 
of the Act and the remaining instalments 
should be paid on or before the expiry 
of a period of 6 months from the last day 
on which the previous instalment was due 
the Division Bench in Parameswaran 
Pillai v. Joseph, 1960 Ker LT 1073 said 
thus: f 

“If the interpretation, that the debtor, 
who fails to make the payment of the first 
instalment within six months of the com- 
mencement of the Act, is not entitled to 
the benefits of the Act, is to be accepted, 
then the Court need not and cannot under 
Section 10 (2) pass a decree for the: im- 
mediate payment of only the instalments - 
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reason, notwithstanding the existence of 
the Claims Tribunal, it was held that the 
claim in suit was beyond the jurisdiction 


of the Tribunal and as such was cogniz-. 
able by a Civil Court. The court below. 


accepted the plaintiffs claim to the ex- 
tent of Rs. 16,369-45 p, and consequently 
-decreed the same to this extent. Hence 


this appeal by the State of Madhya Pra- 


desh. 


4. The first question relates to the 
jurisdiction of the Civil Court to try such 
a suit in view of the express exclusion 
contained in Section 110-F of the Motor 
Vehicles Act. Shri 5. L, Garg, learned 
counsel for the plaintiff-respondent No. 1 
has reiterated the argument which found 
favour with the trial court. He contends 


that the jurisdiction of the Claims Tribu-. 


nal is limited to claims for ‘compensa- 
tion’ arising out of an ‘accident’ and the 
words ‘accident’ and ‘compensation’ have 
limited meaning, According to him, an 
‘accident’ is an inevitable accident which 
does not result from any negligence or 
— of foreseeability. Thus, according to 


him, claims before the Tribunal can þe - 


lodged only in respect of inevitable acci- 
dents and the remaining accidents which 
result from ary negligence or rashness 
are outside the jurisdiction of the Claims 
Tribunal, To support the main argument 


based on this limited meaning of the word: 


‘accident’ Shri Garg also seeks support 
from use of the word ‘compensation’ 
which, he contends, .has also a limited 
_meaning and is not the same as ‘damages’. 

“On this basis, he argues that except for 
claims arising out of inevitable accidents, 
remaining claims resulting from injuries 
sustained from the use of the motor vehi- 
cle are to be made in the ordinary civil 
jurisdiction before the Civil Courts, which 
are tortious acts resulting from negligence 
or rashness. Such an argument runs coun~ 
ter to a Full Bench decision of this court 
in Mangilal v. Parasram, 1970 MPLJ 1 = 
(AIR 1971 Madh Pra 5) (FB). For this rea- 
son, Shri Garg has challenged the ‘cor- 
rectness of the Full Bench decision. We 
have therefore, to see whether there is 
any merit in this argument because if the 
argument is acceptable, then the case will 
have to be referred to a larger Bench for 
considering the correctness of the Full 
Bench decision. 2 


5. Shri Garg fairly concedes that 

in case his argument is rejected, then 

«there being in existence a Claims Tribu- 
'nal duly constituted for the area. in ques- 
_ tion from a date prior to the date of acci- 
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dent, the Civil Court had no jurisdiction 
to try the suit by virtue of Section 110-F 
of the Motor Vehicles Act. - 

6. The main emphasis of Shri 
Garg is on the meaning of the word ‘acci- 
dent’. In substance his argument is that 
‘accident’ means ‘inevitable accident’ and 
the two expressions are ‘interchangeable. 
On the very face of it, the argument is 
not acceptable for the simple reason that 
it requires addition of the word ‘inevit- 
to obtain this result. Addition of 
a word is not permissible according to the 
rule of construction unless the word to be 
construed is incapable of a proper con- 
struction without such addition, We shall 
show, hereafter, that there is no need 
for this addition. The expression ‘inevit- 
has assumed a specific 
meaning in legal parlance and is under- 


-stood for a long time to connote only 


those accidents which cannot be fore- 
seen and consequently cannot be averted 
with care and’ skill) Charlesworth on 
Negligence, 4th Edn., in paragraph 1183 
describes an ‘inevitable accident’ as fol- 
lows:— . 

“There is no inevitable accident .un- 


less the defendant can prove that some- 


thing happend over which. he had no con- 
trol and the effect of which could not 
have been avoided by the exercise of care 


- and skill’ 


The settled meaning of the expression 
‘inevitable accident’ itself shows that all 
accidents are not inevitable and only some 
of them which satisfy the aforesaid re- 


_ quirements and exclude rashness or neg- 


ligence on the part of the driver, fall 
within the category of inevitable acci- 
dents. In fact, the defence of inevitable 
accident, if proved, is an answer to a 
claim for damages. The result is, that the 
contention of Shri Garg is answered by 
his own argument because it requires 
addition of the word ‘inevitable’ before 
the word ‘accident’ to reach the result he 
desires. The same conclusion is also 


_ reached by a longer process of reasoning 


mentioned hereinafter, which has become 
necessary -in view of the vehemence of 
Shri Garg’s argument, 


7. In Kamla Devi v, Kishanchand, 
1970 MPLJ 273 = (AIR 1970 Madh Pra 
168) a Division Bench of this court- while 
dealing with the question of the law to 
be applied by the Tribunal in assessing 
compensation under Section 110-B of the 
Motor Vehicles Act, held as follows:— 

` “The group of Sections 110 to 110-F 
of the Motor Vehicles Act deal with the 
constitution of Claims Tribunals ‘for the 
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purpose of adjudicating. upon claims for 
compensation in respect of accidents in- 
volving the death of, or bodily injury to, 
persons arising out of the use of motor 
vehicles’, and lay down the procedure and 
powers of these Tribunals, These sections 
also provide for an appeal to the High 
Court and bar. the jurisdiction of civil 
courts, ‘to entertain any question relating 
to any claim for compensation which may 
be adjudicated upon. by the Claims Tri- 
bunal’, Nothing is said in these sections 
about the ‘basis and extent of liability or 
even about persons who can be subjected 
to lability. The sections do not deal’ with 
liability at all: they only provide a new 
mode of enforcing’ the liability in respect 








of accidents involving death or bodily in- > 





jury which before the constitution of the 
Tribunal was being enforced by civil 
courts. The object of these sections is to 
provide a cheap and speedy mode of en- 
forcing liability arising out of use of 
motor vehicles, The remedy is made cheap 
by providing the application for compen- 
sation in place of suit and thus obviating 
the necessity of payment of court fees. 
It is made expeditious by empowering the 
Tribunals to follow. summary procedure 
and by cutting down second appeals, The 
sections are a complete code in so far 
as they deal with the constitution, proce- 
dure and powers of the Tribunal and ap-. 
peal against.the awards made by the Tri- 
bunal, But these are all matters related to 
the mode. of enforcement of liability, The 
sections do not enter the field of the law 
of liability which still remains to be gov- 
erned by the ordinary law of Torts and 
the Fatal Accidents Act, 1855 and it is for 
this reason that the sections do not refer 
to them at all. The power to make an 
award ‘determining the amount of com- 
pensation which appears to it to be just’ 


























conferred on the Tribunal does not create - 


any new basis or extent of liability, The 
Tribunal must determine the amount of 
compensation according to the substan- 
tive law of liability already in force. The 
words ‘which appears to it to be just 
only recognise that in assessment of com- 


pensation the Tribunal like courts will 
have certain measure of discretion.....:... 
‘In our opinion a Claims Tribunal inquir- 
ing into a claim for a:compensation under 
Section 110-B of the Motor Vehicles Act 
in respect of a fatal’ accident arising out 
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of the use of a motor vehicle is bound to 
apply the law as contained in the Fatal 
Accidents Act, For example it - cannot 
award compensation unless the death was 
caused by wrongful act, neglect or de- 
“We are conscious that of late 
there is a movement to change the entire . 
basis of liability in cases arising out of- 
read traffic accidents, The move is to 
make the liability absolute on no fault 
basis, so that the victims or their depen- 
dants are able to recover always some ' 
minimum compensation 2.0... sesse desses ee 

“Law reform on these lines will be of 

a far-reaching nature and may be most 

welcome; however all that we need say 

at present is that Sections 110 to 110-F 

of the Motor Vehicles Act are not design- 

ed to bring about that kind of reform n or 

for the matter any reform affecting the 

basis or extent of liability.” (Para 3)- 
(emphasis supplied). 

The Division Bench clearly held that the 

liability for compensation in all such 

cases continues to be governed by the 

ordinary law of torts and the. Fatal Acci- 

dents Act, 1855. In the. state of the exist- 

ing law, the principles governing the as- 

sessment of compensation are the same 

with no new basis being provided for the 

Tribunal and the only effect of enacting 

Sections 110 to 110-F of the Motor Vehi- 

cles Act is to provide a cheap remedy for 

adjudication of such claims for compen-} 
sation by a change of the forum from civil]* 
courts to the Tribunals, also prescribing 
the procedure to be followed by such 
Tribunals, It has been expressly held that 
negligence is required to be proved ‘by 
the claimant in order to succeed ‘before 
the Tribunal as is necessary under the 
ordinary law of torte and the Fatal Acci- 
dents Act, In short it was - clearly ruled 
that in every case of accident the proof 
of negligence is necessary to raise the 
liability for payment of compensation. 
The net result is, that no occasion for 
payment of compensation would arise in 
the case of an inevitable accident, there 
being no negligence in such a-case. On 
this basis, the question of providing any 
forum to adjudicate upon claims for com- 
pensation in respect of inevitable acci- 
dents would be wholly meaningless. If 
Shri Garg is right, then the constitution 
of such Tribunals under the Motor Vehi- 
eles Act would ‘be only for . adjudication 
of cases in which no compensation can be 
paid, The whole object of enacting Sec- 
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tions 110 to 110-F of the Motor Vehicles 
Act by amendment in 1956 would, there 
fore, be a mere exercise in futility. 

8 A Full Bench of this court in 
Mangilal v. Parasram, 1970 MPLJ 1 = 
{AIR 1971 Madh Pra 5) (FB) was requir- 
ed to answer the question: whether a find- 

- ing that the accident of the nature as spe- 
cified in Section 110-A of the Act was & 
result of negligence on the part of the 
owner or the driver of the vehicle is ne- 
cessary or not? The question was answer- 
ed in the affirmative and in doing so the 
conclusions reached by the. Full Bench 
were summarised in Paragraph 32 of the 
judgment. Some of the conclusions rele- 
vant for our purpose are as follows: 

“The provisions of the Motor Vehi- 
eles Act have left wholly untouched the 
question what makes the insured liable.” 

“The. essential question what makes 
the insured liable, directly or vicariously, 

. to pay damages is governed by the gene- 
ral substantive law, the law of Torts un- 
der which negligence is the sine qua non 
for the liability of the owner of the 
vehicle.” ° Ey 


“Sections 110 to 110-F are only ad- 
Jective-in their character and scope. They 
provide a remedial machinery as a sub- 
stitute for the ordinary remedy in a civil 
court, Jurisdiction of the civil court is 
excluded.” 

“The ultimate result is that there 
must be a finding of negligence of the in- 
sured which makes him liable in _ torts, 

“ before compensation can be awarded to 


therclaimant from the insurer under Sec- 


tion 110-B of the Motor Vehicles Act.” 
Thus, the Full Bench consisting of three 

| Judges other than the two who constitut- 
ed the Division Bench in Kaemladevi’s 
case (AIR 1970 Madh Pra 168) (supra) 
also reached the same conclusion unani- 
mously,. - 


9. Recently, in New India Insur- 
ance Co. Ltd. v. Smt, Shanti Misra, Civil 
Appeal No. 210 (N) of 1975 decided on 
10-10-1975 = (reported in AIR 1976 SC 
237) their Lordships of the -Supreme 
Court had occasion to decide the effect of 
Section 110-F of the Motor Vehicles Act 
in a case where the Tribunal was consti- 
tuted after the date of the accident when 
the limitation prescribed for filing a claim 
under Section 110-A of the Act had ex- 
pired but the ordinary limitation for a4 

„civil suit was still available and the suit 
till then had not been filed. The question 
for decision was, whether a claim could 
be entertained by the Tribunal or the re- 
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medy of the aggrieved person was to in- 
stitute a civil suit? Their Lordships came 
to the conclusion that the jurisdiction of 
the civil court is-ousted by virtue of Sec- 
tion 110-F of the Motor Vehicles Act as 
goon as the claims Tribunal is constituted 
and an application before the Tribunal is 
the only remedy available to the claim- 
ant who could also apply for condonation 
of the delay under the proviso to sub-sec- 
tion (3) of Section 110-A of the Act; for 
deciding the case their Lordships were 
required to determine the effect of Sec- 
tion 110-F in regard to claims classified on 
the basis of their date in relation to the 
‘date of constitution of the Tribunal In 
doing so, the law has been laid down as 
follows:— 

“Until and unless the Claims Tribu- 
nals were constituted the provisions of 
the new sections introduced in the year 
1956 could not be availed of But as soon 
as a claims Tribunal was constituted the 
jurisdiction of the civil court was barred 
by Section 110-F......... There could not 
be any debate or dispute that if an acci- 
dent occurred after the constitution of the 
Claims Tribunal, the remedy of the claim- 
ant was to file an application under Sec- 
tion 110-A, The jurisdiction of the civil 
court in such a case was ousted in ex- 
press language. 

On the plain language of Sections 
110-A and 110-F there should be no diff- 
culty in taking the view that the change 
in law was merely a change of forum i.e. 








- a change of adjectival or procedural law 





and not of substantive law. 

The underlying principle of the 
change of law brought about by the am- 
endment in the year 1956 was to enable 
the claimants to have cheap remedy of 
approaching the Claims Tribunal on pay- 
ment of a nominal court-fee whereas a 
large amount of ad valorem court-fee was 
required to be paid in civil court. 





opinion, the jurisdiction of the civil court 
is ousted as soon as the Claims Tribunal 
is constituted and the filing of the appli- 
cation before the Tribunal is the only 
remedy available to the claimant.” 
(emphasis supplied), 

10.. The aforesaid recent decision 
of the Supreme Court is to the same effect 
and settles the law on the point. It is, 
therefore, beyond doubt that the effect of 
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Sections 110 to 110-F of the Act is mere- 
ly to provide for a change of forum and 
its procedure, thereby substituting a 
cheap remedy to the victims of all motor 
accidents and from the date of constitu- 
tion of the tribunal the jurisdiction of 
civil court ig totally ousted in respect of 
such claims, $ 


11. The Fatal Accidents Act, 1855, 


was enacted to porvide for’ ‘compensa- 
tion’ to families for loss occasioned by the 
death of a person caused by actionable 
wrong. Section 1-A provides for liability 
where the result is brought about ‘by 
wrongful act, neglect or default.: The pre- 
amble shows that the words ‘damages’ 
and.‘compensation’ are used as inter- 
changeable words having the same mean- 
ing. The Statement of Objects and Rea- 
sons of the amendment made in 1956 in 
the Motor Vehicles Act also shows that 
the constitution of the Tribunals was to 
adjudicate claims for ‘damages’ and on 
determination to award ‘damages’. Thus 
the word ‘compensation’ used in these 
provisions introduced by that amendment 
has to be read as a synonym for ‘dama- 
ges’, ‘Compensation’ is only a recompense 
for the pecuniary loss suffered’ by the 
` victims and, in the context, the words 
‘compensation’ and ‘damages’ have been 
understood and used as synonyms in the 
law of Tort. 


12. The settled rule to be applied 
while construing any. word occurring- in 
a statute has been reiterated in Deputy 
Chief Controller of Imports and Exports 


v. K, T., Kosalram (AIR 1971 SC 1283 at — 


p. 1289) as follows:— 


“In our opinion dictionary meanings, 
however, helpful in understanding the 
general sense of the words, cannot con- 
trol where the scheme of the statute or 
the instrument considered es a whole 
clearly conveys a somewhat different 


shade of meaning. It is not always a safe _ 


way to construe a statute or a contract by 
dividing it by a process of etymological 
dissection and after separating words 
from their context to give each word 
some particular definitions given ‘by lexi- 
cographers and: then reconstruct the in- 
strument upon the basis of those defini- 
tion. What particular meaning should be 
attached to words and phrases in a given 
instrument is usually to be gathered 
from the context, the nature of the sub- 
ject-matter, the purpose or the intention 
of the author and the effect of giving to 
them one or the other permissible mean- 
ing on the object to be achieved. Words 
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are after all used merely as a vehicle to 
convey ‘the idea of the speaker or the 
writer and the words have naturally, 
therefore, to be so construed as to fit 
in with the idea which emerges on.a con- 
sideration of the entire context. Each 
word is but a symbol which may stand 
for one or a number of objects. The con- 
text, in which a word conveying different 
shades of meanings is used, is of import- 
ance in determining the precise sense 
which -fits in with the context as intend- 
ed to be conveyed by the author.” 


The rule of construction in such cases hes 
been summarised in Justice G., P, Singh's 
Principles of Statutory Interpretation 
(Second Edition) at page 68 as follows:— 

“It has already been seen that even 
ordinarily the meaning of a word is not 
to be taken in abstract but regard must 
‘oe had to the setting in which the word 
occurs as, also to the subject-matter and 
object of the enactment. However, in case 
of doubt these- factors gain great promi- 
nence in selecting the true. meaning out 
of the rival interpretations which may 
be reasonably open of such language.” 


13. The meaning of the word ‘ac< 
cident’ has thus to be gathered from the 
context,:the subject-matter, the intention 
of the Legislature, effect of the meaning 
given and the object of the -enactment. 
While dealing with the: meaning :of the 
word ‘accident’ in the expression ‘acci~ 
dent arising out of and in the course of 
the employment’ in the (English) Work- 
men’s Compensation Act, 1906 in Board 
of Management of Trim Joint District 
School v. Kelly (1914 AC 667) (HL), Vis- 
count Haldane L, C. observed as follows i 


“It seems to me important to bear in 
mind that ‘accident’ is a word the mean- 
ing of which may vary according as the 
context varies, In criminal jurisprudence 
crime and accident are- sharply divided 
by the presence or absence of mens rea 
But in contracts such as those of marine 
insurance and of carriage by sea this is 
not so. In: such cases the Maxim ‘in jure 
mon remota causa sed proxima spectatur’ 
is applied. I need only refer your Lord~ 
ships to what was laid down by Lord 
Herschell and Lord Barmwell when over« 
ruling the notion that a peril or an acci- 
dent in such cases is what must happen 
without the fault of anybody in Wilson 
v. Owners of the Cargo per the Xantho, 
((1888) 57 LT 701). 

It is therefore necessary, in endea~ 
vouring to arrive at what is meant b 
accident to consider the context in whi 
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the word is introduced. The scope and 
purpose of that context may make the 
whole difference, (Pages 674-675). 


eree What was held in ‘Fenton v. 
Thorely, (1903 AC 443) was the injury and 
accident were not to be separated and that 
‘injury by accident’ meant nothing more 
than accidental injury or accident as the 
word is popularly used.” (Pages 679-689) 
In the same case Earl Loreburn observ- 
ed as follows:— 


“A good deal was said about the word 
‘accident’, Etymologically, the word 
means something which happens—a ren- 
dering which is not very helpful. We are 
to construe it in the popular sense, as 
plain people would understand but we 
are also to construe-it in its setting, in 
the context and in the light of the pur- 
pose which appears from the Act itself. 
Now, there is no single rigid meaning in 
‘the common use of the word. Mankind 
have taken the liberty of using it, as they 
use to many other words, not in any exact 
sense but,in a somewhat confused, of 
rather in a variety of ways.” 

(Pages 680-681). 
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sree: Tn short, the common ` meaning 
of this word ig ruled neither by logic 
nor by etymology, but by custom, and no 
formula will precisely express its usage 
for all cases.” (Page 681). 
It is ultimately held by the House of 
Lords that injuries caused by. deliberate 
violence which arose out of and during 
the course of employment also amount- 
ed to ‘accident’. The meaning of the word 
‘accident’ has thus been understood soe 
widely, depending on the context, as a 
result of its construction in the ordinary 
and its popular sense in which it is used 
and understood by the persons concern- 
ed. The English courts have also taken 
the view that man slaughter arising from 
negligent driving on the road is covered 
by the contract of indemnity in respect 
of accidental injury; (1921) 3 KB 327 and 
(1927) 2 KB 311 which were proved by 
Denning L, J. in Marles v. Philip Trant 
and Sons Ltd. (1954-1 QB 29) (CA). 


14. We. do not find any reason to 
give a restricted meaning to the word 
‘accident’ as suggested by Shri Garg 
since its construction according to the 
settled rule in the light of the relevant 
facts undoubtedly shows that the word 
includes within its ambit all incidents in- 
volving the ‘death of, or bodily injuries 
to, persons arising out of the use of a 
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motor vehicle, or damages to any pro- 
perty of a third party so arising, or both’. 
The word ‘understood’ in its ordiriary and 
popular sense by persons concerned indi- 
cates the same meaning. It is a matter of 
common knowledge that any incident re- 
sulting in such consequences and arising 
out of the use of a motor vehicle is des- 
cribed by all as an ‘accident’. The moment 
such an.incident takes place, it is des- 
cribed as an ‘accident’ even by the on- 


- lookers and label of ‘accident’ is given to 


the incident even before there is time 
available to ascertain the real facts which 
could justify the inference of any negli- 
gence or rashness of the driver. The 
meaning has been so understood all along 
by everyone and it is for this reason that 
the ‘accidents’ which result without any 
negligence or rashness have.come to be 
known as ‘inevitable accidents’ which ex- 
„pression, as already pointed out, has as 
sumed a definite meaning in legal par- 
lance, The conclusion we have reached is 
consistent with the intention of Legisla- 
‘ture and object of enacting the aforesaid 
provisions introduced by amendment 
while the meaning suggested by Shri 
Garg would totally frustrate the same, It 
cannot be doubted that the amendments 


.were made for achieving the object and 


not for frustrating it. It is, therefore the 
meaning which has the effect of achiev- 
ing the object that has to be preferred 
against the one frustrating it. 


15. In Pinner v. Everetee (1969 
(3) All ER 257) (HL), Lord Reid while 
reiterating the aforesaid rule of construc- 
tion, also gave a warning to be remem- 
bered by the court on such an occasion, in 
the following words, viz. 


“In. ‘determining the meaning of any 
word or phrase in a statute the first ques- 
tion to ask always is what is the natural 
or ordinary meaning of that word or 
phrase in its context in the statute. It is 
only when that meaning leads to some 
result which cannot reasonably be sup- 
posed to have ‘been the intention of the 
Legislature, that it is proper to- look for 
some other possible meaning of the word 
or phrase. We have been warned again 


- and again that it is wrong and dangerous 


to proceed by substituting some other 
words for the words of the statute.” 
(Pages 258-259) 
The natural or ordinary meaning of the 
word ‘accident’ in its context is as stated 
by us and the same being consistent with 
the intention of the Legislature, there is 
no occesion for us to look for some other 
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possible meaning of the word. Shri Garg’s 
argument, if accepted, would amount to 
substituting the words ‘inevitable acci- 
dent’ for the word ‘accident’ occurring in 
the statute and this is the very thing 
which the courts are warned to avoid in 
such a situation, We have no doubt that 
Shri Garg’s argument must be rejected as 
wholly fallacious, 

16. Shri Garg has also brought to 
‘our notice an unreported decision of So- 
hani, J. sitting singly in Darshansingh v. 
Lakhvirsingh (C. R, No. 143 of 1975 de- 
cided on 8-10-1975) (Madh. Pra.) where- 
in the word ‘accident’ has been constru- 
ed similarly in para’6 of the decision. 
With respect, we are in agreement with 
the same. 

17. As a result of the discussion 
aforesaid, this appeal hes to be allowed. 
However, counsel’s fee to the appellant 
must be disallowed since we have receiv- 
ed no assistance from counsel for the 
appellant. We are further of the opinion 
that the remaining costs should also be 
borne by the appellant since law on the 
point was not beyond doubt at the time 
when the suit was filed or even this ap- 
peal was filed in the year 1965. The plain- 
tiff has also incurred needless expendi- 
ture by payment of court-fees on the 
plaint so that he should not be burdened 
with the appellant’s costs. 


18. Consequently, this appeal is 
allowed and the judgment and decree of 
‘the trial court are set aside, The trial 
court shall return the plaint for its pre- 
‘ sentation to the proper forum. The par- 
ties shall bear their costs throughout, 


Appeal allowed; 
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Dwarka Prasad, Applicant v. Mst. 
Rajkunwar Bai, Opposite Party. ` 

Civil Revn. No. 361 of 1975, D/- 17-11- 
1975. 
' (A) Civil P. C. (1908), O. 16, R. 10 — 
Bailable warrant against witnesses — 
Witnesses unserved —- No evidence of in- 
tentional avoidance of service — Issuance 
of warrant is without jurisdiction. 

The provisions contained in O. 16, 
R. 10 of the Code are of a penal nature 
and therefore strict compliance of the 
procedure laid down therein is essential. 
Where the Court ordered the issuance of 
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.the process of warrant issued 


[Prs, 1-3] Dwarka Prasad v. Rajkunwar Bei (Bhachawat J.) s ALR. 


bailable warrant against unserved wit- 
nesses, even though there was no evi- 
dence of intentional avoidance of service: 

Held that the issuance of warrant was 
without jurisdiction, (Paras 6 and 7) 

(B) Civil P., C. (1908), S. 115, O. 16, 
R. 10 — Order issuing bailable warrant . 
without jurisdiction — Revision — Party, 
on whose behalf witnesses were called, 
‘has locus standi to apply, 

The object behind O. 16, R. 10 of the 
Code is to assist the parties in procuring 
the attendance of the recalcitrant witnes- 
ses, The party runs a risk of his witnesses 
whose attendance is procured by a war- 
rant turning hostile to it on account of 
against 
them, Hence such e party is an aggrieved 
party, and has locus standi to maintain 
revision application against the order 
issuing bailable warrant under Order 16, 
Rule 10. (Para 4) 
Cases Referred: - Chronological Paras 
1967 MPLJ (SN) 70 3 
1963 Jab Ly (SN) 73 6 

J. R. Sharma, for Applicant; H, G. 
Mishra, for Opposite Party, 

ORDER :— This is a revision by the 
defendant applicant directed against the 
order dated 22-7-1975 in Civil Suit No. 
86-A/68 by the Fourth Civil Jugde, Class 
Il, Gwalior. 

2. The undisputed facts leading to 
the present revision are these: The ap- 
plicant paid the process fee for summon- 
ing his witnesses for 22-7-1975. The sum- 
mons of all the witnesses except those of 
Babulal and Peerchand were returned 
unserved. Witnesses Babulal and Peer- 
chand did not appear on the date despite 
service. The trial court vide the impugn- 
ed order, ordered - for issuing bailable 
warrant of Rs, 500 each against all the 
witnesses including those whose summons 
had returned unserved. Hence, this revi- 
sion petition. 

3. The contention raised by the 
Iearned counsel for the applicant was 
that the court has no jurisdiction to issue 
a coercive process against witnesses ex- 
cept under the conditions mentioned in 
Order 16, Rule 10 of the Code of Civil 
Procedure (hereinafter referred to as the 
Code). In the instant case, no coercive 
process could be issued against the wit- 
messes Ravikant, Kailashchand, Ram Pra- ~ 
kash s/o Phool Chand, Ramprekash s/o 
Asharam, Vimalchand s/o Premchand and 
Ramprasad (name stated ag recorded in 
this court order sheet dated 29-7-1975) 
whose summons had returned unserved. 
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His argument was that the trial court 
having acted in violation of the provisions 
contained in Order 16, Rule 10 of the 
Code, has assumed a jurisdiction which 
was not vested in it. He relied on a deci- 
sion of this court in Shah Laxmichand v. 
Rup Singh (1967 MPLJ (SN) 70). The 
“learned counsel for the non-applicant, 
combating the contention of the learned 
counsel for the applicant, contended that 
the applicant has no locus standi to file 
the present revision petition inasmuch as 
the aggrieved parties are the witnesses 
against whom the warrants heave been 
ordered to ‘be issued and that the suit out 
of which the revision arises being a suit 
for ejJectment, in order to drag on the suit 
the witnesses are not being got served by 
the applicant purposefully, 

4, J shall first deal with the ques- 
tion of locus standi The object behind 
Order 16, Rule 10 of the Code is to assist 
the parties in procuring the attendance 
of the recalcitrant witnesses. It is a mat- 
ter of common knowledge that a party 
runs a risk of his witnesses, whose at- 


tendance is procured by a warrant turn- 


ing hostile to it on account of the process 
of warrant, being: issued against them. 
Each party is interested in seeing that his 
claim is not jeopardised by the creation 
of a situation — unwarranted by law — 
which may result in providing a cause for 
their turning hostile to it. In the light of 
- {this discussion, I am of the view that the 
applicant is an aggrieved party and has 
a locus standi to: maintain this revision. 


5. Now turning to the merits of 
the impugned order, it would be useful to 
quote herein below sub-rules (2) and (3) 
of Order 16, of Rule 10 of the Code which 
call for interpretation for deciding the 
instant matter:— 

“(2) Where the court sees reason to 
believe that such evidence or production 
is material, and that such person has, 
without lawful excuse, failed to attend or 
to produce the document in compliance 
with such summons or has intentionally 
avoided service, it may issue a procla- 
mation requiring him to attend to give 
evidence or to produce: the document ` at 
a time end place to be named . therein; 
and a copy of such proclamation shall be 
affixed on the outer door or other conspi- 
cuous part of the house in which he ordi- 
narily resides, : 

(3) In leu of or at the time of issuing 

such proclamation or at any time efter- 
wards, the court may, in its discretion, 
issue a warrant, either with or without 
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bail, for the arrest of such person, and 
may make en order for the attachment of 
his property to such amount. as it thinks 
fit, not exceeding the amount of the costs 
of attachment and of any fine which may 
be imposed under Rule 12.” 

On the analysis of the forequoted sub- 
Tule (2) for invoking the powers under it, 
the following are the essential ingredi- 
ents: 

(a) the court hes reason to believe 
that the evidence of the witness or the 
production of the document called from 
him is material; ` 

(b) that the witness summoned has 
without lawful excuse failed to attend or 
to produce the documents in compliance 
with the summons; or 

(c) that the witness has intentionally 
avoided service. ` 

6. In the instant case, it Is an ad- 
mitted position that except the two afore- 
said witnesses, namely Babulal and Peer- 
chand, the summons on the other witnes- 
ses named in paragraph 3 of this judg- 
ment were not served for 22-7-1975. There 
is no mention in the impugned order that 
these. unserved witnesses had intentional- 
ly avoided the service. It can therefore, 
unhesitatingly be said that the conditions 
precedent for bringing into play the 
provisions of the aforesaid Rule 10 were 
non-existent on the day the impugned 
order was passed so far as it relates to the 
unserved witnesses, The provisions con- 
tained in Order 16, Rule 10 of the Code 
are of a penal nature and, therefore, strict 
compliance of the procedure laid down 
therein is essential. J am supported in my 
view on the interpretation of this rule by 
a Division Bench decision of this court in 
Shrikrishan Das v. Dabubir, (1963 Jab LJ 
(SN) 73). Thus it is manifest that the trial 
court has, by ordering the issuance of a 
coercive process against the unserved wit- 
nesses În absence of the conditions leid 
down in Order 16, Rule 10 conferred upon 
itself a jurisdiction which it did not pos- 
6ess, 
T. In the light of the aforesaid 
discussion, the impugned order, to the 
extent it relates to the issuance of bail- 
able warrant for Rs. 500 each against 
Ravikant, Kailash Chand, Ramprakash s/o 
Phool Chand, Ramprakash s/o Asharam, 
Vimal Chand s/o Premchand and Ram- 
prasad, deserves to be- set aside, 
~. 8 In this case, on 29-7-7535 when 
this revision was admitted and the ope- 
ration of thè impugned order was stayed 
against the aforesaid unserved witnesses, 
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it was made clear in that order that that 
order did not bar issuance of summons to 
those witnesses. I would, therefore, like 
to observe that in case summons were 
issued to these witnesses subsequent to 
the impugned ‘order and in compliance 
to those summons if they have failed to 
appear without any lawful excuse, the 
trial court is free to issue coercive pro- 
cess if it so thinks fit in exercise of its 
powers under Order 16, Rule 10 of the 
Code and this order would not come in 
its way. 

9. In view of the fact that the suit 
is pending since the year 1968 as indicat- 
ed by its registration number, the trial 
court is directed to expedite its disposal 
by fixing an early date of hearing and 
taking it day after day. The parties are 
directed to appear before the trial court 
on 2-12-1975. 


10. In the result, this revision pe- 


tition is partially allowed and the impugn- - 


ed order, so far as it relates to the issu- 
ance of the bailable warrants of Rs, 500 
each against Ravikant, Kailash Chand, 
Ramprakash s/o Phoolechand, Ram Pra- 
kash s/o Asharam, Vimal Chand s/o Prem 
Chand, and Ramprasad for their non-ap- 
pearance on 22-7-1975 is set aside. In the 
circumstances of this case, J order the 
parties to ‘bear their own costs, 

Revision partially allowed. 
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Ramhet and another, Petitioners v. 
Mandir Shri Laxminarain and others, 
Respondents, 


Misc, Petn, Case No. 72 of 1970, Dj/- 
27-8-1975. - i 


(A) Madhya Pradesh Land Revenue- 


Code (20 of 1959), S. 168 (2) (viii) — “Pub- 
lic institution” — Muafi Devasthan whe- 
ther public institution — Burden of proof. 

Where the land is admittedly Muaf 
Devasthani, i.e. rent free grant to a De- 
vasthan, it must be presumed that the 
temple is a public religious institution and 
for that purpose land was granted to it. 
The burden to prove- that it is a private 
institution lies on the person who so 
alleges. (Para 7) 

(B) Madhya Pradesh Land Revenue 
Code (20 of 1959), S. 168 (2) (v) — Idol — 
Is a disabled person falling under CL. (v) 
— ‘Person’ includes juristic person, 
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Ramhet v. Shri Laxminarain Mandir (Shiv Dayal J.) 


A. I. R- 


Each category of Bhumiswami enu- 
merated in sub-section (2) of Section 168 
refers to a person who is by his very na- 
ture unable to cultivate the land him- 
self, There is nothing to confine the word 
‘person’ to human beings. The word ‘per- 
son’ in this clause refers not only to a 
natural person but also to a juristie or ` 
artificial person. 1962 MPLJ 506, Rel, on. 

The idol cannot itself act; it has to 
act through human agency, This is physi- 
cal disability and is covered by the word 
‘otherwise’, which is not used ejusdem 
generis, (Para 8) 

(C) Madhya Pradesh Land Revenue 
Code (20 of 1959), S. 168 (4) and (2) — 
“Lease ceasing to be in force’ — Cessation 
of lease may be statutory cessation under 
Second Proviso to sub-sec, (2) or contrac- 
tual cessation, l 

The expression ‘on the lease ceasing 
to be in force’ in sub-section (4) of Sec- 
tion 164, refers to statutory cessation by 
virtue of the second proviso to Sec, 168 
(2) as well as to contractual cessation of 
lease, such as by effluxion of time or on 
the happening of a specified event. There 
is nothing to restrict the impact of that 
expression in Section 168 (4) to statutory 
cessation of a lease in sub-section (2). 
The expression in sub-section (4) is of 
wide and general import and must be 
given effect to as such. (Para 12) 

A lessee under Section 168 (2) of the 
Code can be ejected even before the ex- 
piry of the lease period if there is con- 
travention of any material term or condi- 
tion of the lease. (Para 23) 

The second proviso to Section 168 (2) 
of the Code does not apply to entry (viii) 
or entry (ix) of that sub-section. How- 
ever, the lease can cease to ‘be in force 
under Section 168 (4). (Para 23) 


Cases Referred: Chronological Paras 
(1975) Civil Revn. No. 113 of 1971, D/- 

27-2-1975 (Madh Pra) 6 
AIR 1966 SC 1624 = (1966) 3 SCR 423 4 
1962 MPLJ 506 = 1962 MPC 199 8 
AIR 1955 SC 661 = (1955) 2 SCR 603 14 
(1584) 3 Co Rep Ta = 76 ER 637 14 
70 CJS 688 8 


H. G. Mishra, for Petitioners; A. R. 
Naokar, for Respondents. 


SHIV DAYAL, J.:— At the instance 
of Mandir Shri Laxminarain, respondent 
No. 1 (hereinafter called the respondent- 
Mandir), proceeding started on July 27, 
1964, in the court of the Sub-Divisional 
Officer, Sabalgarh, district Morena, under 
Section 168 (4) of the M. P, Land Reve- 
nue Code, 1959, (hereinafter called the 
Code) for the-ejectment of Fosuram, who 
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died during the pendency of these pro- 
ceedings, and whose legal representatives 
are the petitioners, Ramhet and Raghu- 
nandan elias Raghunath. The applicants’ 
case was that the non-applicant Fosuram 
was a sub-lessee. By notice, he was ask- 
ed to desist from culivation from July 1, 
1964 after cutting the Rabi crop. The ap- 
plication was resisted by the non-appli- 
cants. 


2. The Sub-Divisional Officer, by 
his order dated December 6, 1966 direct- 
ed ejectment of the non-applicants. They 
appealed. By his order dated June 22, 
1966, the Collector allowed the appeal 
and dismissed the application, The respon- 
dent-Mandir preferred a second appeal, 
which was allowed by the Additional 
Commissioner by order dated March ‘10, 
1967, He restored the order of the Sub- 
Divisional Officer.’ The non-applicants 
(petitioners herein) filed a revision before 
the Board of Revenue, which was dismis- 
sed by order dated September 30, 1967. 
Their review application was also dis- 
missed by order dated February 28, 1970. 
They have now moved this court under 


Article 226 of the Constitution for a writ - 


to set aside the orders of the Board of 
Revenue and the Additional Commis- 
sioner, í 


3. There is no dispute that the 
Iand in question was muafi Devasthani 
held by the deity. The Board of Revenue 
bas held that Fosuram was a lessee un- 
der an oral lease from year to year. Fosu- 
ram was directed by the lessor to. desist 
from cultivation from July 1, 1964, after 
cutting the Rabi crop (of Sambat 2020). 
The lease stood terminated on July 1, 
1964 by virtue of Section 168 (4) of the 
M. P. Land Revenue Code, inasmuch as 
Fosuram was a lessee of a disabled Bhumi- 
swami within the meaning of clause (viii) 
of sub-section (2) of Section 168 of the 
Code, f 


4, Before the Board of Revenue, 
it was contended for the petitioners that 
Fosuram had become an occupancy ten- 
ant. The Board rejected that contention. 
It observed that the Khasra entries show 
that the land is muafi Devasthani. The 
Pujari’s name was recorded in the:-Khasra, 
The deity being a disabled Bhumiswami 
in terms of Section 168 (2) (viii) the 
pujari whose name was recorded in the 
Khasra, was competent to lease out the 
suit land in the interest of the deity, as 
the deity could only act through human 
agency. Fosuram was recorded in the 
kistabandi Khatauni of 1963-64 as a- sub- 


Ramhet v. Shri Laxminarain Mandir (Shiv Dayal J.) 


[Pre. 1-6] M.P. 217 
tenant. The Board observed that the plea 


-of ordinary tenant was altogether a new 


plea, The only status which Fosuram 
could have on the commencement of the 
Code was that of a lessee, by virtue of 
Section 168 (2) of the Code inasmuch as’ 
Fosuram was a lessee of disabled Bhumi- 
swami, See Amar Singh v. Balbahadur 
Singh, AIR 1966 SC 1624. 

5. Learned counsel for the peti- 
fioners strenuously urged before us that 
the Bhumiswami deity does not come 
within the expression ‘a public, charitable 
or religious institution’ within the mean- 
ing of Section 168 (2) (viii) of the Code 
which reads as follows:— 

(2) “A Bhumiswami who is— 

(viii) a public charitable or religious 
Institution, i 
may lease the whole or any part of his 
holding.” 


6. © There was much argument be- 


` fore us that the expression ‘public, reli- 


gious or charitable institution’ contem- 
plates only two kinds of institutions that 
is public religious institution and public 
charitable institution and that the comma 
after the. word ‘public’ is misplaced and 
misleading. Otherwise entry (viii) in Sec- 
tion 168 (2) will contemplate three things 
(1) A charitable institution; (2) a religi- 
ous institution; and (3) any other public 
institution which may not be religious or 
charitable. But the law did not envisage 
the benefit of Section 168 (2) to be ex- 
tended to a private religious institution 
nor to any and every public institution 
which was neither religious nor charit- 
able, Reliance was placed on a single 
Bench decision of one of us (Shiv Dayal, 
J.) in Maloji Rao Narsingh Rao Shitole 
v. Hiralal, Civil Revn, No. 113 of 1971 
(Madh. Pra.) (Gwalior Bench) decided on 
27-2-1975 where it was said:— - 


“Undoubtedly, the comma after the 
word ‘public’ is misplaced and mislead- 
ing because it gives an idea that instead 
of two purposes, namely, religious or ` 
charitable, there is a third independent 
purpose which can be a public purpose. 
The word ‘public’ in the definition is used 
in contradistinction. to ‘private’. That is 
to say in the case of a private religious 
trust this Act will not apply. There can 
be nothing like a private charitable trust 
because a trust which is charitable must 
necessarily be a public trust.” 

Now, it must be recalled that this was 
said while dealing with the definition of 
‘public trust’ as contained in Section 2 
(4) of the M. P, Public Trust Act, 1951. 
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The question in that case was whether 
‘Maloji Rao Narsingh Rao Shitole Litiga- 
tion Conduct, Cost and Benefit Trust’, 
could bring a suit for eviction of a tenant 
under the provisions of the M. P. Accom- 
modation Control Act, 1961. The expres- 
sion ‘public trust’ there is defined as fol- 
lows:— 


“Public trust means an express or 
constructive trust for a public, -religious 
or charitable purpose and includes a tem- 
ple, a math, a mosque, a church, a wakt 
or any other religious or charitable en- 
dowment and a society formed for religi- 
ous or charitable purpose.” 


In that definition, undoubtedly, the com- 
ma after the word ‘public’ is inept and 
misleading. Only two purposes are evi- 
dently contemplated namely a public ré- 
ligious purpose (and a public charitable 
purpose), The use of the expression ‘ary 
other religious or charitable endowment’ 
and ‘a’ society formed for a re 
ligious or charitable purpose’ lends 
support to - the above interpretation. 
If in a public trust were included three 
purposes namely public purpose, religious 
purpose and charitable purpose, then 
there was no reason why after thé words 
‘any other’ the word ‘public’ followed by 
a comma would not have been there and 
likewise after the words ‘formed for a 
the word ‘public’ followed by a comma 
would not have been there. It will in- 
deed be repugnant to the context, if, in 
the definition of ‘public trust’, a private 
religious purpose is included, That will 
be an absurdity. 


7. ` However, for the purposes of 
the present case, it is: not necessary to 
express any considered opinion on the 
question whether the comma, after the 
word ‘public’ has the effect of separating 
it from religious or charitable, so that 
even a private religious institution and 
every public institution irrespective of 
its nature, is also included in entry (vii) 
of Section 168 (2). So far as the present 
case is concerned, the land is admittedly 
‘muafi Devasthani’ ie. rent free grant to 

a ‘Devasthan’ (Temple). By its very na- 
nile it must be presumed that the ternple 
would be a public religious institution 
and for that reason muafi was granted to 
it. In the case of a muafi Devasthan, the 
burden will be upon him to prove that it 
'is a private institution, who will so allege. 
The petitioner did not prove nor allege 
anywhere that it-is a private institution. 
Even in the writ petition ‘before us a 
vague and sweeping objection was taken 
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A.I. R. 
that 'Mandir Shri Laxminarayan is not a 
publie charitable or religious institution. 
It is mot specifically alleged that it is pri- 
vate ER ELHON, 


8. ° Besides, in our opinion, an idol 
is also a disabled person within the mean- 
ing of clause (v) of Section 168 (2). That 
sub-section reads thus:— 

(2) A Bhumiswami who is— 

(i) a widow; or 

(ii) an unmarried woman: or 

(iii) a married woman who has been 
deserted by her husband; or 

(iv) a minor; or 

(v) a person subject to physical or 
mental disability due to old age or other- 
wise; or 

(vi) a person detained or imprisoned 
under any process of law; or 

(vii) a person in the service of Arm- 
ed Forces of the Union: or 

(viii) a public, charitable or religious 
institution; or i 


(ix) a local authority or a co-opera~ 
tive society; 
may lease the whole or any part of his 
holding.” 
Each category of Bhumiswami enume- 
rated in sub-section (2) of Section 168 
refers to a person who is by his very na- 
ture unable to cultivate the land himself. 
There is nothing to confine the word ‘per- 
son’ to human beings. The word ‘per- 
son’ in this clause refers not only to a 
natural person but also to a juristic or 
artificial person, 
In 70 CJS 688 it is stated:— 


“While in its primary sense the term 

‘person’ means a natural person only, the 
generally accepted meaning of the word 
as it is used in law includes artificial as 
well as natural person, or, as it is some- 
times stated, the term ‘person’ includes 
natural persons and artificial, conven- 
tional, or juristie persons”, 
There is nothing in the Code which ex- 
pressly or by necessary intendment ex- 
cludes a juristic person from clause (v) 
of the section. This view was also taken 
by a Division Bench of this court in 
Anandji Kalyanji v. Daulat Singh, 1962 
MPLJ 506. The idol cannot itself act; it 
has to act through human agency. This 
is physical disability and is covered by 
the word ‘otherwise’, which is not used 
ejusdem generis. The result of this dis- 
cussion is that the deity ‘installed in the 
Laxminarayan temple is a Bhumiswami 
of the category within the meaning of 
clause (v) as also anaE (a of Sec, 168 
(2) of the Code. 
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9. It is clear that on October 2, 
1959, when the Code came into force, the 
lease in the present case must be treated 
to be a lease granted in 2 pursuance of Sec- 
tion 168 (2). 


10. The next contention advanced 
for the petitioners was that since the 
lease granted to Fosuram did not cease 
to be in force within the meaning of sub- 
section (4) of Section 168, they could not 
be ejected. Shri Mishra strenuously argu- 
ed that the only manner in which a lease 
ceases to be in force is that which is laid 
down in the second proviso to Section 168 
(2) which reads thus:— 

“Provided further that any lease 
made in pursuance of the sub-section 
shall cease to be in force after one year 
of the determination of the disability by 
death or otherwise.” 

The argument is that each of the- 9 cate- 
gories in sub-section (2) has one or the 
other disability attached to it. When that 
disability is determined, either by death 
or by any other reason, then after one 
year of such determination of disability, 
the lease ceases to be in force. Accord- 
ing to Shri Mishra this is the only man- 
mer in which a lease can’ cease to be in 
force and there is no other mode prescrib- 
ed for the determination of a lease under 
Section 168 (2). Since in thé case of a 
deity installed in a temple, the disability 
is not determined, the lease does not cease 


to be in force at any time. The lessee can. 


be ejected only on the ground of contra- 


vention of any material term or condition. 


of the lease. 


iL In our view this - contention 
cannot be accepted. The second proviso to 
Section 168 (2) has a very special object. 
The Code aims at abolition of intermedi- 
aries. It does not contemplate leases 
which may create subordinate relation- 
ship between the Bhumiswami and the 
tiller of the soil. It is on the ground of 
necessity and public policy that excep- 
tions have been made in Section 168 it- 
self but at the same time checks and 
balances have been provided to prevent 
any abuse of the exceptions. Now the se- 
cond proviso really aims at preventing a 
mischief; for instance, where a widow hav- 
ing granted a lease, remarries; or a minor 
on whose behalf a lease was granted, 
attains majority. A lease. in. either of these 
cases cannot continue from year to year, 
nor can it-continue for the agreed term 
of the lease; it shall, by operation of the 
second proviso, ipso facto, cease to be in 
force after one year of the widow getting 
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remarried or a minor attaining majority 
and so on. Likewise, , where any such les- 
sor died, the lease cannot be continued by 
the heirs of the deceased beyond the 
period of one year after the death of the 
lessor, It will automatically cease to be in 
force after one year of the death. To put 
it differently, the second proviso enacts 
for an automatic cessation of a lease on 
the determination of the disability whe- 
ther by death or otherwise. When the dis- 
ability ceases, the lease— ipso fact ceases. 
It cannot be continued beyond one, year 
of the determination of the disability, 
merely ‘because when it was granted, it 
‘was valid, or merely because the term of 
the lease has not expired; this is statu- 
tory ceasing of a lease. 


12. Now it will be clearly seen 
that the automatic cessation of the lease 
under the second proviso to Section 168 
(2) is not the same as a lease ceasing to 
be in force under sub-section (4), al- 
though the lease ceasing to be in force 
under the second proviso to Section 168 
(2) is also covered by the expression ‘on 
the lease ceasing to be in force’ in sub- 
section (4). 


Sub-sections (4) and (5) of Section 168 of 
the Code:— 


(4) Where a lease is granted in pur- 
suance of sub-section (2), the lessee shall 
hold the land on such terms and condi- 
tions as may be agreed upon between him 
and the Bhumiswami and may be ejected 
by an order of a Subdivisional Officer on 
the application of the Bhumiswami on the 
ground of contravention of any material 
term or condition of the lease or on the 
lease ceasing to be in force. 


(5) Where on the coming into force 
of this Code, any land is held on lease 
from a Bhumiswami who belongs to any 
one or more of the classes mentioned in 
sub-section (2), such lease shall on the 
coming into force of this Code be deem- 
ed to be.a lease granted in pursuance of 
sub-section (2).” 


The expression ‘on the lease ceasing to 
be in force’ in sub-section (4) of Sec. 164, 
refers to statutory cessation by virtue of 
the second proviso to Section 168 (2) as 
well as to contractual cessation of lease, 
such as by effluxion of time or on the 
happening of a specified event. There is 
nothing to restrict the impact of that ex- 
pression in Section 168 (4) to statutory 
cessation of a lease in sub-section (2), The 
expression in sub-section (4) is of wide 
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and general import and must be given 
effect to as such. 

13. Shri Mishra’s contention is 
that the cessation of lease in sub-section 
(4) of Section 168 has exclusive reference 
to and must be confined to cessation of a 
lease under the second proviso to su 
section (2) . . 


14. It is not the correct 
of the second proviso that it is exhaustive 
of the conditions in which a lease shall 
cease to be in force for the purposes of 
sub-sec, (4). In Bengal Immunity Co. Ltd. 
v. State of Bihar, AIR 1955 SC 661, S. R. 
Das, Actg. C, J. speaking for the court 
said (at p. 674):—. 

“It is a sound rule of construction of 
a statute firmly established in England as 
far back as 1584 when-—Heydon’s case, 
(1584) 3 Co Rep 7a was decided that — 
for the sure and true interpretation 
of all statutes in general (be they penal or 
beneficial, restrictive or enlarging of the 
common law) four things are to be dis- 
cerned and considered: 


ist. What was the common law before 
the making of the Act, 

2nd. What was the mischief and de- 
fect for which the common law did not 
provide. 

3rd, What remedy the Parliament 
hath resolved and appointed to cure the 
disease of the Commonwealth, and 


4th. The true reason of the remedy, 
and then the office of all the Judges is 
always to make such construction as shall 
suppress the mischief and advance the re- 
medy, and.to suppress subtle inventions 
and evasions for continuance of the mis- 
chief and ‘pro privato commodo’, and to 
add force and life to the cure and remedy 
according to the true intent of the make 
of the Act, ‘pro bono publico’.” - l 

15. Adverting to the scheme of 
the Cdoe it will be seen that:— (1) In this 
Code, there is only one class of ‘tenure 
holders. The different tenures which ex- 
isted under the correponding laws of the 
various regions constituting the Madhya 
Pradesh State were superseded and were 
brought under one class of tenure holders 
called ‘Bhumiswami’ as defined in Sec- 
tion 158 of the Code. (2) The system of 
intermediaries was done away with. 
(3) However, an exception was made in 
appropriate cases. The predominant con- 
sideration is that there should ‘be no 
intermediary. It is the tiller of the soil 
alone who should have the recognised 
status and a direct relationship with the 
State which alone is the owner of the 
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land (Section 57). Therefore a Bhumi- 
swami was prohibited from granting a 
lease. This rule is enacted in Section 168 
and also its exceptions. The first excep- 
tion is that Bhumiswami is entitled to 
lease any land comprised in his holding 
for one year during the consecutive period 
of three years. Then sub-section (2) of 
that section enumerates 9 categories of 
Bhumiswami who are permitted to lease 
the whole or any part of their holding. 
Checks and balances are provided in the 
section itself so that the provision may 
not be abused, 


16. The consequence of a lease 
ceasing to be in force for the purposes of 
sub-section (4) of Section 168 on the 
ground of contravention of any material 
term or condition of the lease is that the 
lessee can be ejected on the application 
of the Bhumiswami.. There is no other 
consequence. But where the second pro~ 
viso to sub-section (2) comes into play, 
the consequence is not merely that tha 
lessee: can be ejected, but all other con- 
sequences will follow which entail the 
cessation of the lease, i.e. after one year 
of the determination of the disability 
within the meaning of the second proviso. 
The lessee automatically ceases to be a 
lessee and from that point of time his 
rights and liabilities will be quite dif- 
ferent and will not be governed by the 
relationship of lessor and lessee, except - 


for the purpose of ejectment within the 


meaning of sub-section (4). 


17. Under sub-section (4), a lessee 
can be ejected on the application of the 
Bhumiswami (i) on the ground of contra- 
vention of any material term or condition 
of the lease or (ii) on the lease ceasing to 
be in force, Under the first, the Bhumi- 
swami has to prove that there was a 
term or condition of the lease which was 
material and then to prove that there has 
been contravention of it by the lessee, 
The second proviso comes into play when 
the lease ceases to be in force by efflux 
of time for which the lease was granted 
or for any other reason which in the eye 
of law, means cessation of the lease. Where 
a lease has been granted for a fixed term, 
it will cease to be in force on the expiry 
of that term. On the ground of contra~ 
vention of any material term or condi« 
tion, the lessee can be ejected even be~ 
fore the lease ceases to be in force, that 
is even ‘before the expiry of the lease 
period, or the happening of the event on 
which it was agreed that the lease would 
cease to be in force, 
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18. The lessor and the lessee can — 


always agree that the lease will stand 
determined on the happening of an event 
or on the expiry of a term certain, which- 
ever is earlier, There is no impediment 
in law to such an agreement being made 
between the parties. In accordance with 
such an agreement the lease will cease to 
be in force on the happening of the spe- 
cified event. or by- effluxion of time, as 
the case may be. Such a case would be 
within the purview of the expression ‘on 
the lease ceasing to be in force’, within 
the meaning of sub-section (4) of Sec. 168- 
This can be demonstrated by. numerous 
illustrations, but the following three will 
suffice: — 

(i) A lease granted on behalf of «e 
minor up to such time that the minor 
passes Higher Secondary School Examina- 
tion, will expire as soon as he passes the 
examination, the intention being that the 
minor should receive education up to the 
Higher Secondary School and not to pro- 
secute the studies further but to do his 
cultivation. In this case; as soon as the 
minor thus completes his education the 
lease will cease to be in force.. ` 

(ii) A lease granted by.a person in 


service of armed forces of the Union, for . 


a period of six years, but subject to the 


condition that if his brother would retire . 


from service earlier, the lease will stand 


determined because . his’ brother would 


then personally cultivate: the land. In 
such a case, if the lessor’s brother re- 
tires after two years of the grant of the 
lease, the lease, by virtue of the agree- 
ment, ceases to be in force from the date 
of his brother’s retirement. 

‘(ili) A person in the service. of Arm- 
ed Forces of the Union granted a lease 
for a term of six years subject to the con- 
dition that the lease will automatically 
stand determined if he is posted to the 


place where the land in question is situ- - 


ate, so that he would be personally able 

_ to supervise the cultivation. In this case, 
the lease will cease to be.in force if the 
lessor is so posted even before the expiry 
of the fixed period. 


19. There is yet another obvious 
reason for holding that the expression 


‘on the lease ceasing to be in force’ is” 


not confined to the automatic and statu- 
tory cessation of lease under the second 
proviso to sub-section (2), when attention 
is focussed on entry (viii) and entry (ix). 
In these two cases, there will be no deter- 
mination of the disability within the 
meaning of the said proviso, so that every 
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lease granted by a Bhumiswami who 
comes under entry (viii) or (ix), will be 
a perpetual lease, This would be repug- 
nant to the context and the intention of 
the Legislature. ; 

20. For the above reasons, we 
must hold that the expression ‘the lease 
ceasing to be in force’ in sub-section (4) 
of Section 168 is not restricted to the 
automatic and statutory cessation of the 
lease by virtue of sub-section (2) of that 
section, but is wide and comprehensive 
enough to include also every case where 
the lease ceases to be in force under the 
contract. : . 

21. Where a lease is from year to 
year it is determinable by notice given 
reasonably in advance, calling upon the 
lessee to desist from cultivating the land 
from the first day of the ensuing agricul- 
tural year and calling upon him to return 
the possession to the lessor on the ensu- 
ing first day of July. 
` 22% On the basis of the continu- 
ous and consistent practice and traditions 
in all the parts of this State, it can be 
said that where the period of lease is not 
expressly agreed to between the parties, 
the lease must be deemd to be from year 
to year (year meaning: agricultural year). 

23. The conclusions we have 
reached above may be summed up thus:— 

(1) In the case of a muafi Devasthani 
(i.e. rent free grant to a temple), the tem- 
ple must be presumed to be a public reli- 
gious institution within the meaning of 
entry (viii) of Section 168 (2), unless the 
contrary is alleged and proved. The bur- 
den is on the party which alleges that it 
is a private institution. 

(2) ‘Person’ in entry (v) of Sec. 168 
(2) of the Code includes a juristic artifi- 
cial or conventional person. 

(3) The Deity or idol installed in a 
temple is a person of the category speci- 
fied in entry (v) of Section 168 (2) and 
is subject to ‘disability’ within the mean- 
ing of that entry, © 

(4) The cessation of a lease contem- 
plated in the second proviso to Sec, 168 
(2) of the Code is automatic and manda- 
tory. Cessation of the lease is effected 
notwithstanding any contract to the con- 
trary and irrespective of the wishes of 
the parties or either of them. 

(5) The expression ‘on the lease ceas- 
ing to be in force’ in sub-section (4) of 
Section 168 of the Code is comprehensive 
enough to include statutory cessation of 
a lease by virtue of the second proviso 
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to. Section 168 (2) as well as contractual 
determination of a lease for instance by 
effluxion of time or on the happening of 
an event specified in the lease agreement. 


(6) A lessee under Section 168 (2) of. 


the Code can be ejected even before the 
expiry of the lease period if there is con- 
travention of any material term or con- 
dition of the lease. 

(7) The Bhumiswami and the lessee 


can always agree that the lease will stand. 


determined on the happening of specified 
event and the lease will cease to be in 
force on the happening of the specified 
event and will come within the purview 
-of Section 168 (4). 

(8) The second proviso to Section 168 
(2) of the Code does not apply to entry. 
(viii) or entry (ix) of that sub-section. 
However the lease can cease to be in force 
under Section 168 (4). 

(9) Where a lease under Section 168 
(2) is granted for a fixed period, it will 
cease to be in force within the meaning 
of Section 168 (4), on the expiry of that 
period. 

(10) In this State when an agricultu- 
ral lease is granted without expressing. 


any term it must be deemed to be from | 


year to year. (meaning agricultural year), 
Such a lease is determinable by notice 
given reasonably in advance requiring 
the lessee to desist from cultivating the 
land from the first day of the ensuing 
agricultural: year, (i.e. Ist of July). 


(11) Whether the expression ‘public, 
religious or charitable’ institution, in 
entry (viii) of Section 168 (2) of the Code, 
carries the same meaning and must be 
read as employed in the definition of 
‘public trust’ in the M, P: Public Trust 
Act, 1951, (‘public religious purpose’ and 
‘public charitable purpose’) is left open. 


24. When the present case is judg~ 
ed by the above tests, we have no doubt 
that Fosuram father of the petitioners, 
from whom they claim to have derived 
possession, was a lessee from year to year 
and his lease could be and was determin- 
ed by notice (Ex. P-1) with effect from 
July 1, 1964 which called upon Fosuram 
to desist from cultivating the land from 
that date. Thus the lease ceased to be in 
force on July 1, 1964 within the meaning 
of Section 168 (4) of the Code and.on the 
application of the Bhumiswami deity, 
Fosuram was liable to be ejected. This is 
what the Board of: Revenue has held. 
There is no case for issuance of a writ to 
quash the order of the Board of Revenue 
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25. The petition is dismissed. ‘The 
petitioners shall pay Rs, 150 as costs to 
the first respondent. The outstanding 
amount of the security deposit shall be 
refunded to the petitioners. 

: i Petition dismissed. 
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Babulal Gulabchand, Appellant v. 
Nathulal Badrilal, Respondent, 

Misc, Appeal No. 174 of 1971, D/- 
18-7-1975.* 

(A) T. P. Act (1882), S. 105 — Whe- 
ther agreement created lease’ or licence— 
Test indicated. ` 

The touchstone to determine whe- 
ther an agreement created a lease or a 
licence is the intention of the parties 
which has to be gathered after reading . 
the document as a whole and not merely 
the use of a few words and an expression ` 
torn of its context should not be picked 


‘out nor the document should be constru- 


ed on its basis but where the words in 
themselves are unambiguous and the ex- 
ternal circumstances and the conduct of 
the parties do not create any doubt or 
difficulty as to the proper application of 
the words, the document has to be con- 
strued according to thé strict, plain and 
common -meaning of the words them- 
selves and the language employed in the 
document speaks of the intention. AIR 
1968 SC 919, Rel. on. (Para 11) 
(B) T. P. Act (1882), Ss. 106 and 111 
— Civil P, C. (1908), S. 47 — A deter- 
mining tenancy and in his suit to eject 
tenant B compromise decree was passed 
— B to pay arrears in monthly instal- 
ments — Instalment to be paid along with 
monthly rent —-In default A entitled to 
take possession and recover arrears in 
lump sum — Compromise decree held 
ereated fresh tenancy and was unexecut- 
able —.A’s remedy was by way of fresh- 
suit. AIR 1966 Raj 178, Rel. on; AIR 1968 
SC 919 and AIR 1871 SC 1081, Dist. 
: (Para 19) 
Cases Referred: -Chronological Paras 
AIR 1971 SC 1081 = (1971) 2 SCR 171 18 
AIR 1968 SC 919 = (1968) 2 SCR 559 10 
AIR 1966 Raj 178 = 1966 Raj LW 62 7 
AIR 1965 SC 610 — (1964) 6 SCR 642 10 


*(From order of S. L, Bhargava, 2nd 
Addl. Dist. J., Indore, in Civil Appeal 
24 of 1971, D/- 25-11-1971.) 
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(1960) 1 All ER 348 = (1960) 1 WLR 239 


AIR 1959 SC 1262 = (1960) 1 SCR T 


AIR 1954 Bom 370 = 56 Bom LR 365 16 
(1952) 1 AH ER 149 = (1952) 1 KB 290 10 
(1952) 1 All ER 1199 = 1952 WN 196 10 
(1949) 2 All ER 768 = (1950) 1 KB 104-10 
(1942) 2 AN ER 674 = 87 Sol Jo 30 10 

- R. K. Vijayvargiya, for ` Appellant; 
M. K. Yeotikar, for Respondent. 

JUDGMENT :— This is an appeal 
directed against the judgment, dated 
25-11-1971, in Civil Regular Appeal No, 24 
of 1971 arising out of the proceeding in 
execution passed in a suit for eviction 
under the Madhya Pradesh Accommoda- 
tion Control Act, 1961, passed on the 
ground of Section 12 (1) (a). 


2. The plaintiff, who is the decree- 
holder respondent herein, brought a suit 
for eviction against the present appellant, 
who is the judgment-debtor defendant, 
on the ground that there was a default 
by the defendant in payment of-arrears 
of rent, within two months from the date 
of service of notice of demand on him. 
The suit was for Rs. 630 as rent+Rupees 
247.50 as mesne pfrofits+Rs, 15.50 as no- 
tice charges, totalling to Rs, 892.00. This 
was compromised on 6-11-1970 for a sum 
of Rs. 1901, inclusive of costs, out of 
which Rs, 400 were paid in cash by the 
defendant judgment-debtor, This fact wae 
recorded in the compromise. The other 
terms of the compromise are reproduced 
verbatim hereunder:— 


arh BH gq VT Wyo? Ht sare shang 
ert 24 qa è fga A tax wx gat 
age a Tt RY BY AT. R~LQ-Wo a 
fam ya at ga A at arg sl aT & BY 
fase Sat ITET Ho VAT Tal HT SAT | 


ard et ware fnar saag sot wy ¥ 


feara & at arg Bate 3 at fats aig 
a tat AHL FAST VIF wo eat MHL Tadt 
BAT ATH L 

- wart Ue Perr qa at ard et afaa 
ain fe at ware at Rat afaa ama & 
SF garg ft de cen Hardt A a 
vs aa ae wad afea aga Et BF TF 
ui oo Ht a ge mg è aia A aay 
av at Aae war gar e a fe at 
THA UH ANT age Ht St ka qaa are 
war Rar at h ate gai è va qaa 
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ari è fga T gary wert feat ae fer aq 
fxr aga fae wera wer at ant asad 
AEE Hear Ò st a Ba ae Bt Bs ay 
ad g | aT. &— eke adt : sfraret 


a i 
ware fos tar g fe ara ar fear 
gar aai die wat RE { aT. -g goe 
at nà 
Toa 

3. On the basis of the aforesaid 
compromise, the decree incorporating all 
the terms of this compromise except one 
which shall be referred to hereinafter at 
the appropriate stage was passed. 

4. The respondent put this decree 
under execution vide his undated applica- 
tion which according to the proceedings 
sheet of the executing Court appears to 
have been filed on 29-6-1971 for the re- 
covery of arrears and possession of the 
house, The appellant put in his objection 
petition, dated 6-7-1971, inter alia, object- 
ing to the executability of the decree 
which was rejected by . the executing 
court vide: order dated 19-7-1971, in the 
proceedings sheet. 


5. The appellant filed an appeal, 
against the order of the executing Court, 
but he was unsuccessful and hence this 
second appeal before this Court. 


6. It i9 unnecessary for me to 
mention all the various objections that 
were taken by the appellant in the exe- 
cuting Court, in the lower appellate 
Court and in the memorandum of appeal 
to this Court, The following points only 
were urged before this Court during the 
course of argument by the learned coun- 
sel for the appellant: 

(i) The decree is only declaratory and 
hence cannot be executed; and 

(ii) The compromise has created 
a fresh tenancy. The remedy of the res- 
pondent was by way of a fresh suit and’ 
not by way of exécution of the decree. 
The decree is unexecutable. 

Both the points are interlinked. I, there- 
fore, deal both of them together. 

1 The argument of the learned 
counsel for the appellant was that— 

- (a) the following clause which is in 
the compromise has been specifically 
omitted from the decree: 


fgg a fear aaa fax ATT EA 
qx ard amity niest Fen S BY gq saa 


age ST BS ay at g,” 
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(b) the only inference from the above 
omission is that the Court, which made 
the compromise, the rule’ of the Court did 
not find that term lawful and, therefore, 
did not order its incorporation in the de- 
cree, According to Order XXII, Rule 3, 
Civil Procedure Code, 
order the recording only of that agree- 
ment which is found by it to be lawful. 
As a consequence of this omission, 


cree; and 


(c) even on postulating the existence 
of the aforesaid term, the decree would 
still remain unexecutable. The decree 
passed on the basis of a compromise is 
nothing ‘but e contract with the command 
of the Judge superadded to it and all the 
incidents of contract are applicable to it. 
Applying this principle, the compromise 
decree is a contract which has resulted 
in creating a fresh tenancy between the 
appellent and the respondent. As a con- 
sequence of this new tenancy, for the 
non-compliance of its terms contained 
in the decree, the appellant cannot be 
ejected till the tenancy is terminated by 
a fresh valid notice under Section 106 of 
the Transfer of Property Act and a suit 
on any one or more of the grounds pro- 
vided under Section 12 of the Madhya 
Pradesh Accommodation Control Act, 
1961, is filed. Im short, his argument was 
that the appellant is occupying the house 
as a monthly tenant. Therefore, the’ re- 
medy of the respondent, even on reading 
the omitted term of the compromise in 
it, is by way of a suit and not by execut- 
ing the decree and it is in that suit his 
entitlement to ejectment’ and on what 
- grounds would be examined, The learned 
counsel has placed strong reliance on a 
decision in Kammal v, Hukumchand, (AIR 
1966 Raj 173). 


8. The reply of the learned coun: 
sel for the respondent was that all the 
terms including the one omitted should 
be read in the decree. The omission is a 
mere clerical error which can be correct- 
ed even at this stage by this Court. His 
further argument was that with or with- 
out this term the decree recognised the 

` termination of the relationship of 
Tord and a tenant between the parties. The 
appellant was allowed’ to continue in 
possession as a licencee and subject to his 
having made the payment of the arrears 
and the monthly rent regularly as agreed, 
on the clearance of the arrears, he was to 
have the status ofa tenant. While put- 
ting his interpretation to the decree, he 
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the- 
decree is nothing but a declaratory de- - 
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submitted that the mere use of the word 
‘rent (Kiraya) would not bring forth the 
relationship of a landlord and a tenant. 
According to him, looking at the use of 
the word ‘rent’ in the context of event 
preceding the compromise, ie., the ter- 
mination of tenancy and filing of the suit 
for ejectment, the word ‘rent’, here in 
the compromise decree, till the status of ` 
a tenant was restored as stated above, 
would mean mesne profits. 


9. © The decision of the rival con- 
tentions, of the learmed counsel for the 
parties, ‘hinges on the construction of the ' 
compromise decree and the distinction 
between a lease and a licence. The exist- 
ence or omission of the above referred 
clause in the decree, in the instant case, 
would not be a determining factor of its 
executability or otherwise, 


10. Now, dealing with the ques- 
tion of construction of the compromise 
decree, I would, at this stage, like to ad- 
vert to the decision of their Lordships of 
the Supreme Court in Konchada Rama- 
murty v. Gopinath, (AIR 1968 SC 919), 
wherein the principles laid down in va- 
rious decisions of the Supreme Court and 
of the foreign Courts are reproduced and 
relied upon. The observations of various -- 
decisions quoted in this decision with ap- - 
proval are reproduced below: 


“Before we approach the question of 
the construction of the compromise deed, 
we may refer to two decisions of this 
Court bearing on the distinction between 
a lease and licence and the principles for 
distinguishing ome from the other. This 
Court observed in M. N. Clubwala v, Fida 
Hussain Saheb, 1964-6 SCR 642 at pp. 652, 
653 = (AIR 1965 SC 610 at p, 614): 


‘Whether an agreement creates be- 

tween the parties the relationship of land- 
lord and tenant or merely that of licensor 
and licensee the decisive consideration is 
the intention of the parties. This inten- 
tion has to be ascertained on a considera- 
tion of all the relevant provisions in the 
agreement’.” 
This Court further observed that exclu- 
sive possession is not conclusive evidence 
of a lease. ‘If, however, exclusive posses- 
sion to which a person is entitled under 
an agreement with a landlord is coupled 
with an interest in the property, the 
agreement would be construed not as a 
mere licence but as a lease. (See Associat- 
ed Hotels of India Ltd. v. R. N. Kapur, 
1960-1 SCR 368 at p. 384 = (AIR 1959 SC 
1262 at p. 1269). 
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adopted the principle laid down in Bha- 
gabati Barmani v. Kalicharan Singh, 
(1911) ILR 38 Gal 468 (PC) to a case aris- 
ing under Section 19 of the Transfer of 
Property Act, That shows that the same 
principle would be applicable to settle- 
ments also. Therefore, we hold that 
“ Raghuraman had acquired a vested inte- 
rest in the properties on the date of 
Ex, A-1, and left a half share to be 
inherited by his heirs on his death. 

17. House No. 48-A has been set~- 
tled under Ex. A-2 by Parthasarathi and 
the first defendant in favour of defen- 
dants 2 and 3, who are none other than 
the daughters of Parthasarathi and sis- 
ters of the first defendant, Raghuraman 
was no more on the date of Ex. A-2. It 
is not the case that Raghuraman’s legal 
heirs were parties to Ex. A-2, and so the 
plaintiffs are not entitled by the settle- 
ment executed by Parthasarathi and the 
first defendant. Therefore, the first de- 
fendant could settle only the portion of 
the properties that had vested in him Le., 
a common half share. But, in. equity, 
we feel that defendants 2 and 3 may be 
allotted the house No. 48-A, Gengu Reddi 
Street, Egmore, after allotting the same 


to the share of the first defendant and - 


the other full half share in the entire 
properties mentioned in Ex. A-1 would 
go to the share of the plaintiffs, after ad- 
justing the equities in their favour, 


18, Coming to the question of 
mesne profits, it is admitted that plaintiffs 
1 and 2 are residing in a portion of the 
suit properties, Therefore, barring the 
accounting of the income in respect of the 
portions in the occupation of the plaintiffs 
and the first defendant, the first defen- 
dant would be accountable to the plain- 
tiff in respect of half of the income from 
the entire rest of the suit properties, But, 
the quantum of mesne profits will be re- 
legated to separate proceedings under 
Order XX, Rule 12, Civil Procedure Code. 

19. In the result, there will be a 
decree in favour of the plaintiff for par- 
tition of the plaint A Schedule proper- 
ties into two equal shares and for allot- 
ment of one half share to the plaintiffs. 
Ii is found from the judgment of the 
court below that the plaintiffs have given 
up their claim with regard to the plaint 
B Schedule properties. Therefore, the 
plaintiffs are not entitled to any share in 
the B Schedule properties, But the lower 

‘lecourt has passed a judgment directing di- 
vision of the entire suit properties, which 
would include the B Schedule properties 
also, Therefore, this portion of the judg- 
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ment has to be modified accordingly. As 
regards the quantum of mesne profits in 
respect of the properties other than the 
portions in occupation of the plaintiffs 
and the first defendant, it is relegated to 
be decided in separate proceedings under 
Order XX, Rule 12, Civil Procedure Code. 
In fact, the lower court has discussed the 
question of mesne profits in the body of 
the judgment, but it has not made any 
direction as to mesne profits and that 
seems to be the reason why the decree is 
silent on that aspect, Therefore, the 
judgment and decree of the lower court 
have to be modified to that extent. In” 
equity, premises No. 48-A, Gengu Reddi 
Street, shall be allotted to the share of 
the first defendant, and in view of Ex. 
A-2, defendants 2 and 3 shall be entitled 
to the said premises. 

20. In the result, the appeal is 
dismissed and the judgment and decree 
of the lower court shall stand modified 
as directed in the last paragraph, Hav- 
ing regard to the relationship of the par- 
ties, we make no order as to costs, 

` Appeal dismissed. 
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VEERASWAMI, C., J. AND 
NATARAJAN, J. 

Sri Gopaldas Dwarkadas Family 
Trust Estate, Trichi, Appellant v. The 
State of Tamil Nadu and another, Res- 
pondents. 

W. A, No, 30 of 1974, D/- 11-9-1975.* 

(A) Tamil Nadu Land Refornis (Fixa- 
tion of Ceiling on Land) Act (58 of 1961), 
Section 10 — Rules under the Act, Rule 8 
— Service of notice — What constitutes 
— Service on trust — Service on mana- 
ging trustee sufficient: — Managing trus- 
tee appearing and objecting that he had 
me notice — Objection considered frivo- 
ous, 


Wherever, a statute provides for ser- 
vice of notice, it is not as a ritual, but 
it is intended to draw the attention of 
the person interested or concerned to the 
proceeding, so that he could have his say 
either in writing or in person, as the case 
may be, in accordance with the statutory 
or other rule having the force of law. 
The whole purpose of notice is to inform 
the person or persons concerned and al- 


*(Against order of Ismail, J., in W. P. No. 
585 of 1972, D/- 8-10-1973.) 


CT/DT/A918/76/SVM/VBB 








. ed, 


338 Mad. [Prs. 1-3] 5. G. D, F, Trust 


low him or invite him -to defend him- ` 


self or themselves if they are so mind- 
ed. It is, therefore, not a technicality but 
one of substance and whether notice has 
been sufficiently served is to be decided 
in the light of the facts of each case. 
Where ceiling is the subject and a trust 
is involved, obviously service can be ef- 
fected on ‘the trust by serving the notice 
on the managing trustee, who does re- 
- present the trust even under the provi- 
sions of the scheme, as in him the ma- 
nagement is vested or in each of the trus- 
tees; However, service on each of the 
‘trustees is not essential for constituting a 
proper or sufficient service. The mana- 
ging. trustee having appeared and object- 
ed that he had no notice, it is obvious 
that he had notice of the proceeding and 
the whole purpose of the notice was serv- 
ed by his.conduct: that way. W., P. No. 
585 of 1972, D/~ 8-10-1973 (Mad), Affirm- 
(Para 3) 


K. C. Rajappa, for Appia Govt. 
‘Pleader, for Respondents. 

VEERASWAME, C., J.:— The appeal 
ig from an order of Ismail, J., who dis- 
missed in.limine the appellant’s petition 
under ‘Article 226 of the Constitution of 
India. Proceedings were initiated under 
the provisions of the Tamil Nadu Land 
` Reforms (Fixation of Ceiling on Land) 
Act of 1961, The appellant is a trust, Sri 
Gopaldas Dwarkadas Family Trust Estate, 
represented by its managing trustee, This 
is governed bya scheme of management 
settled by Court, Section 10 of the Act 
relates to the preparation and publica- 
tion of draft statement ag regards land in. 
excess of the ceiling area, Sub-section 
(5) of the section lays down the proce- 
dures to publication of the draft state- 
ment and service thereof. on the persons 
concerned, the tenants, creditors and all 
other persons, who, in the opinion of the 
authorised officer, are interested in the 
land in which such draft statement rela- 
tes. The service will require certain 
things to be done with which aspect we 
are not for the moment concerned, The 
rule corresponding to service is Rule 8, 
which prescribes the manner of service of 
notice or order under the Act or the 
rules, Clause (a) prescribes the mode’ of 
service on any company, soclety or asso- 
ciation of individuals, whether incorpo- 
rated or not, and then proceeds to name 
the officer or person on whom notice’ will 
have to be served. The other clause, 
which is relevant; is clause (d) dealing 
with-service in the case of an individual 
person, In that case, ‘service will be by 
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delivering or tendering the notice or 
order-to the person concerned or his 
counsel or authorised agent, or by deli- 
vering or tendering the notice or order 
to some adult member of the. family ; or 
by sending the notice or ‘order to 
the person concerned by regis- 
tered post acknowledgment due; or if 
none of those modes of service is prac- 
ticable, then service by affixture is per- 
mitted. ‘Authorised agent’ is also defined © 
in the rules as a person holding a. ‘power 
-of erage authorising him to-act on 
behalf of his principal or an agent em- 
powered by written authority under the 
hand of his principal The managing 
trustee of the appellant trust says that he 
had not been served in accordance with 
Rule 8, But the records’ which were 
summoned up to this court show that the 
managing trustee, who now represents 
the appellant trust, as a matter of fact, 
appeared before the concerned authority 
and raised objection of there having been 
no notice.to him, . The records also show 
that notice was served in the office of the 
trust, Ismail J. thought that there was no 
substance in the objection as to no notice. 
and on- that view he dismissed the peti- 


` tion of the appellant in‘limine as already 


mentioned, 


2. We are of the same opinion. 
Mr. Rajappa, counsel for the appel- 
lant, strongly urges that since there are 
more than one trustees, service will have’ 
to be done on every oné of them, and in 
this case not even there was service on 
the managing trustee. He would add that 
service on the office of the trust would 
not be sufficient in view of the terms of 
the provisions’ of the Act and the rule 
above cited. Our attention is directed by 
counsel to certain passages in.Lewin on 
Trust to show that in the case of a trust | 
represented by a number of trustees in 
-whom the property is vested, each of the 
trustees will have to be served and his 
objection in each case will have to be 
considered. But the passages also show 
eet this is not an inflexible rule. 


3. Wherever a statute provides 
for service of notice, it is not as ‘a ritual, 
but it is intended to draw the attention 
of the person interested or concerned to 
the proceeding, so that he could have his 
say either’ in writing or in person, as the 
case may be, in accordance with the sta- 
tutory or other rule having the force of 
law. The whole purpose‘ of notice is to 
inform. the person or persons concerned. 
and allow’ him or invite him to defend 
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himself or themselves if they are so 
minded, It is, therefore, -not a.technicality 
but one of substance and whether notice 
has been sufficiently served is to be de- 
cided in the light of the facts of each 
case, Where.as in this case; ceiling is 
the subject and.a trust is involved, ob- 
{viously service can be effected on the 
trust by serving the notice on the mana- 
ging trustee, who does ‘represent the 
trust even under the provisions of the 
scheme, as in him the management is 
vested or in each of the trustees, We 
must, however, point out that service on 
each of the trustees is not essential for 
constituting a proper or ‘sufficient service. 
The managing trustee having appeared 
and objected that he had no-notice, it is 
obvious that he had notice of the pro- 
ceeding and the. whole purpose of the 
notice was served by his conduct that 
way. Instead of saying that he had no 
notice served on him, which was only a 
formality, he should have raised his ob- 
jection in relation to the.draft scheme. 
The objection that is now taken, in view 
of his conduct, appears to us, to be fri- 
volous and he has only wasted the funds 
of the trust by coming to this court which 
again shows that he is fully alive to the 
draft scheme. The petition under . Arti- 
cle 226 of the Constitution, in our opin- 
jon, was, therefore, rightly’ dismissed. 
The appeal. fails and is dismissed with 

costs, Counsel’s fee Ra 100/-, oe 
, Appeal dismissed. 





AIR 1976 MADRAS 339 — 
VEERASWAMI, C, J.: AND. 
NATARAJAN, J. 
Parvathiyammal, Appellant v, Siva- 
thanu Pillai and others, Respondents. . 
L. P. A, No, 32 of 1972, D/- 3-4-1975.* 
(A) Travancore Cochin Compensation 
for Tenants Improvements Act (10 of 
1956), Section 17 — Compromise - decree 
passed prior to Act — Decree prohibiting 
tenant further improvements-— Tenant 
is debarred from claiming compensation 
under Section 17 — Section 17 has no ap- 
plication —- Compromise decree not equi- 
valent to contract. (Civil P., C. (1908), 
Order 23, Rule 3.) 


Although the basis of a compromise 
decree is the contract entered into be- 


“(Against order of Krishnaswami, J., re- 
ported in ATR 1974 Mad 147.) 
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tween the contending parties, the decree 
could not in-any sense be equated to and 
be regarded as the same or as equivalent 
to the contract. Once a decree based on 
compromise. has been made, the compro- 
mise has merged in it and what operates 
is the decree to which the seal of the au- - 
thority of. the -court ig attached, Section 
17 will have no application to the instant 


` case,- AIR 1967 SC 591 and (1912) ILR 


35 Mad 75, Distinguished; AIR 1974 Mad 
147, Affirmed, _ (Para 3) 
Cases Referred: Chronological Paras 
AIR 1967 SC 591 = (1964) 2 SCR 310 2 
(1912) ILR 35 Mad 75 = 21 Mad LJ 709 

. 2, 3 


K, Parasaran for A. Venkatachalam, 
for Appellant; S. Padmanabhan and R. G. 
Rajan, for Respondents, 


VEERASWAMI,. C. J.:— The third 
defendant is the appellant. The only 
question in this appeal is whether the 
3rd defendant would be entitled to the 
benefits of Section 17 of the Travancore- 
Cochin Compensation for Tenants Im- 
provements’ Act, 1956 There is a small 
history which has to be briefly stated to 
appreciate the question, Originally, two 
items of properties, one of an extent of 
16 1/2 acres waste land and the other a 
building’ site, belonged to the Sastha tem- 
ple of Esthamozhy village. -The trustees 
entrusted those items to one Arumukam 
Pillai for improving the property and 
converting the same into a garden land 
or paddy land, Improvements were sub- 
sequently effected . by Arumukam Pillai. 


- In consideration of reclaiming and plan- 


ting trees on the land and putting up a 
certain construction for keeping a watch- 
man, Arumukam Pillai was enjoying the 
usufruct therefrom, The trustees in O, S. 
10 of 1123 on the file of the Subordinate 
Judge, Nagarcoil, sought to recover pos- 
session, But the suit ended in a compro- 
mise decree according to which Arumu- 
kam Pillai. was entitled to continue to be 
in possession and enjoyment of the pro- 
perties in lieu of the improvements made 
by him on the properties without paying - 
any amount to the trust and he should 
deliver possession of the properties with 
all- the {improvements made by him 
without any objection whatever, except- 
ing the standing crops on 1-12-1960. One 
of the terms of the compromise: which 
was embodied in the decree wag that 
Arumukam Pillai should make no further 
improvement in the properties and that 
if he did make such improvements, the 
trust would not be liable therefor, At 
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the end of the term in execution there 
was divergence of opinion between the 
Subordinate Judge and the District Judge, 
the latter taking the view that the com- 
promise decree was executable, On that 
view, he remitted the execution petition 
to the Subordinate Judge for making an 
enquiry under Sections 5 and 8 of the 
Travancore-Cochin Act X of 1956 for the 
assessment of the value of improvements 
and to give a finding about the claim 
made by Arumukam Pillai for improve- 
ments subsequent to the date of the com- 
promise decree or for revaluation of any 
improvements already valued to the ex- 
tent to which the defendant was entitled 
to make any such claim under Section 5 


(3) of the Act; There was an appeal 
against the judgment of the District 
Judge, but it failed. The Subordinate 


Judge accordingly found that the legal re- 
presentatives of Arumukam Pillai were 
not entitled to the value of improvements 
in respect of item 1 and that they were 
not also entitled to mesne profits in res- 
pect of item 2 as according to him Aru- 
mukam Pillai was put in possession of 
Item 2 as well, On that view, the Sub- 
ordinate Judge did not go into the ques- 
tion of assessment of improvements made 
in respect of Item 1 or the mesne profits 
in respect of Item 2, The 3rd defendant, 
who was one of the legal representatives 
of Arumukam Pillai, appealed to this 
Court which was disposed of by Krishna- 
swami Reddy, J, He held that the appel- 
lant was not entitled to the value of the 
improvements made subsequent to the 
date of the. compromise decree and that 
therefore the Subordinate Judge was right 
in not going into the question of assess- 
ment of the value of improvements, The 
appeal under the Letters Patent is by the 
aggrieved 3rd defendant. 


2. The related section we eeneg" 


to above reads:— 


“Nothing in any contract entered 
into before the’ commencement of this 
Act shal] take away or limit the right of 
a tenant to make improvements and to 
claim compensation for them in accord- 
ance with the provisions of this Act; 


Provided that nothing herein con- 
tained shall affect any agreement in writ- 
ing registered and made after the effect- 
ing of the improvements settling the 
amount of compensation due therefor at 
the date of such agreement; 

{Provided further that this section 
shall not operate- against any contract 
whereby the tenant’s right to make im- 
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provements in the nature of buildings or 
to claim value of improvements therefor: 
has been taken away or limited.” 

The Subordinate Judge rightly stated the 
purport of this section to be that any 
contract subsisting before the commence- 
ment of the Act should not have the 
effect of taking away the right of the | 
tenant to make improvements and to 
claim compensation for the same. The 
Act came into force on 31-10-1966, But 
the compromise decree in O, 5, 10 of 1123 
on the file of the Subordinate Judge, Na- 
garcoil, was in 1947, What is contended 
by. Mr. Parasaran for the appellant is 
that, though there was a compromise de- 
cree, it should only be regarded as hav- 
ing the effect of a contract for the pur- 
pose of application of the said section. 
In support of his contention he relied on 
Subba Rao v, Jagannadha Rao, AIR 1967 
SC 591, and Raja Kumara Venkataperu- 
mal-Raja Bahadur v. Thatha Ramasami 
Chetty, (1912) ILR 35 Mad 75, We do 
not think that either of these cases. helps 
him, In the first of these cases, the ques- 
tion was one of reg judicata, It was held 
the 
court— 


“The compromise decree was not a 

decision by the Court. It was the accept- 
ance by the court of something to which 
the parties had agreed. It has been said 
that a compromise decree merely sets the 
seal of the court on the agreement of the 
parties, The court did not decide any- 
thing. Nor can it be said that a decision 
of the court was implicit in it, Only a 
decision by the court could bė res judi- 
cata, whether statutory under Section 11, 
Civil Procedure Code or_constructive as 
a matter of public policy on which the 
entire doctrine rests.” 
The last sentence in the excerpt makes 
the point clear that for purpose of res 
judicata an earlier compromise decree 
cannot be taken as adjudication, which is 
essential for the application of the doc- 
trine of res judicata. 


3. Raja Kumara Venkataperumal 
Raja Bahadur v. Thatha Ramsami Chet- 
ty, (1912) TLR 35`Mad 75 also had to do 


‘with res judicata and the court observed— 


“The test for determining whether 
there is an estoppel in any particular 
case in consequence of decree passed on 
a compromise is whether the parties de- 
cided for themselves the particular matter | 
in dispute by the compromise and the : 
matter was expressly embodied in the 
decree of the court passed on the com- 
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promise or wag it necessarily involved in, 
or was it the basis of, what was embodied 
in the decree.” 

Then it proceeded to state what was the 
basis of a compromise decree, namely, 
the contract between the parties contain- 
ing the compromise and observed— 

“At the same time such a decree can- 

not be regarded as a mere contract, and 
has got.a sanction for higher than an 
agreement between parties. The parties 
to the decree cannot therefore put an 
end to it at their pleasure in the manner 
that they could rescind a mere contract. 
Nor can it be impeached on some grounds 
on which a mere contract could be im- 
peached such ag absence of consideration 
or mistake,” 
This decision makes it quite clear that al- 
though the basis of a compromise decree 
is the contract entered into between the 
contending parties, the decree could not 
in any sense be equated to and be re- 
garded as the same or as equi- 
valent to the contract, Once a decree 
based on compromise has been made, the 
compromise has merged in it and what 
operates is the decree to which the seal 
of the authority of the court is attached. 
On that view, the above section will have 
no application to the instant case. 

4. The appeal is dismissed with 
costs, : 

Appeal dismissed. 


AIR 1976 MADRAS 341 
RAMAPRASADA RAO AND. 
. RATNAVEL PANDIAN, JJ, 

- The Pudukottah Textiles Ltd. and an- 
other, Appellants v, B. R. Adityan, Res- 
pondent. 

Appeal No. 729 of 1970, 
1974.* - 
© (A) Contract Act (1872), Section 230 
— Director acting for and on behalf of 
company — Director not having any per- 
sonal interest or securing any. benefit for 
self while so acting — He cannot be made 
personally liable, (Paras 6, 7) 

V. Shanmugham; for Appellants; M. 
R. Narayanaswami and V. Shyamalam, 
for Respondent, : 

RAMAPRASADA RAO, J.:— The 
defendants, who failed in the City Civil 


*(Against decree of City Civil Court, 
Madras, (5th Asst, Judge) . in Original 
Suit No. 4362 of 1967, D/- 27-1-1970.) 
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Court, Madras in O. S. No, 4362 of 1967, 
are the appellants, The first defendant is 
Pudukottah Textiles Ltd, which was re- 
presented for all purposes in this action 
ag: well as in the correspondence by its 


‘Director-in-charge, Narayana Chettiar, 


who ig the second defendant in the suit. 
In June 1965, the defendants caused a 
publication to be made in regard to the 
sale of certain textile machineries be- 


longing to them, The plaintiff in response 


to the said advertisement, offered, after 
inspection, to purchase the said machi- 
neries for a sum and consideration of 


` Rs. 2,50,000 but made the offer subject to 


the following conditions, 


1. The licence from the Textile Com- 
missioner should be got by the defendants 
and endorsed in favour of the plaintiff, 


2. The time for taking delivery of 
the machinery and payment of a sum of 
Rs. 2,25,000/- after adjusting the sum of 
Rg, 25,000 paid as advance by the plaintiff 
should be on ‘or before 31st May, 1966, 

3. The defendants should encash 
the cheque for Rs, -25,000 if they agreed 
to the above conditions. 


! R The defendants formally ac- 
cepted the offer by a telegram, but tol- 
lowed it up by a letter stating that the 
offer has been accepted on condition that 
the machinery should be taken delivery 
of on or before 8th May, 1956, on pay- 
ment of the sum of Rs, 2,25,000/-. The 
acceptance was also conditioned by the 
fact that the offer was subject to the per- 
mission being granted for the sale of the 
machinery by the Madras Industrial In- 
vestment Corporation. As the defendants 
did not in toto accept the offer and the 
conditions imposed thereon by the plain- 
tiff, the plaintiff wrote under Exhibit P-9 
stating that the terms were not accept- 
able to them; but. again they made a fresh 
offer under it subject to almost all the 
conditions referred to above excepting 
that the date by which the balance of the 
consideration hag to be paid and the ma- 
chinery taken delivery of would be 15th 
of July, 1966, -Here again, a formal con- 
firmation was made by the defendants 
under Exhibit A-10, which was followed 
up by Exhibit A-11, which stated that a 
sum of Rs, 1,00,000/- at least should be 
paid on or before 31st May, 1966 and the 
balance on or before 15th July, 1966, This 
counter-offer made by-the defendants was 
not acceptable to the plaintiff, There- 
fore, under Exhibit A-12 the plaintiff 
withdrew their offer and called upon the 
defendants to return the advance of 


342 Mad, [Pia 2-6] Pudukottah Textiles 


Rs, 25,000/- paid by them by a cheque, 
which cheque apparently, the defendants 
encashed without adverting to the condi- 
tions under which the cheque was ten- 
‘dered by the plaintiff to the defendants. 
As the defendants: did not.return the said 
advance, the plaintiff followed up the 
correspondence by a lawyer's ‘notice Ex- 
bibit A-13.demanding the payment of the 
same, which evoked a reply from the de- 
‘fendants under Exhibit’ A-14 to the effect 
that the contract was concluded and that 
the sum of Rs, 25,000/- was forfeited be- 
cause of the breach committed by the 


plaintiff. The’ following issues were fram- ' 


ed for trial on the pleadings as above; ' 
; 1. Whether the plaintiff is entitled to 
recover the suit amount from the defen- 
dants? 

2. Whether there, was no concluded 
contract ‘at any time?  U 


3. Whether the plaintiff has commit- 
ted breach of contract and hence the ad- 
vance mount of Rs. 25,000.paid by him to 
the defendants is forfeited? 


4, Whether in any event, the claim 
for interest at 12 per cent, per annum is 
untenable ? 

5. To what relief, if any, is the plain- 
tiff entitled ? i 

The learned Judge held that there 
was no concluded contract between: the 
plaintiff on the one hand and the defen- 
dants on the other and ultimately he dec- 
reed the suit as against both the defen- 
dants with costs. It is ag against this, the 
present ‘appeal has been filed. 

3. From the correspondence it Is 
seen that the ‘second defendant always 
signed the letters which emanated from 
the defendants for and on behalf. of the 
first defendant and'as its Director-in- 
charge. On a fair reading of the corres- 
pondence that passed between the parties, 
‘it is difficult to hold that the second de- 
fendant -had a personal interest in the 
contract.and he entered into it in his own 
individual. capacity without reference to 
the first defendant or acting for it as its 
agent, We shall presently advert to this 
OA Equally it is clear from a peru- 
sal of the relevant exhibits already re- 
ferred to that the contract was never con- 
cluded as’ between the parties, There was 
no consenstis ad idem between them at 
any material point of time. In the first 
phase of the correspondence, the plaintiff 
made it clear that they could take deli- 
very of the goods on or before 31st May, 
1966, But the defendant, while formally 


v. B. R. Adityan (R. Rao J.) ALR 


eccepting the offer of the plaintiff to pur- 
chase the. textile. machinery stated that 
the machineries and spares should be 
taken -delivery before 15th March, 1966, 
and that payment should also be made 
before the date, This was followed up by 
another letter Exhibit A-6 wherein the 
defendants of their own accord extended 
the time for such delivery of machinery 
‘and concurrent payment’ to 8th May, 
1966. But the- fact remains that the offer 
of the plaintiff was not. accepted, But 
` there was-indeed'a counter-offer by the 
defendants in the matter of the payment 
of the balance of consideration and the 
delivery of the machinery on such pay- 
ment, As we said, this countér-offer, as 
it were by the defendants, was not ac- 
cepted by them, But under Exhibit A-9, 


` they made a fresh offer, but subject to 


. the material conditions stated above and 
made it clear that they could pay and take 


` delivery of the machinery on or before 


15th July, 1966; only, To this again, the 
defendants would not agree. They made 
a counter-proposal under Exhibit A-12 
wherein they would ask the plaintiffs to 
pay the sum of Rg, 1,00,000/-, before 31st’ 
May, 1966 and pay the balance on or be- 
fore 15th July, 1966. Thus the trend of 
correspondence indicates that at no. point - 
of timg the -parties’ ever agreed that 
there was a concluded contract as be- 
. tween them. :“The sum and substance of 
the material exhibits referred to above 
point out that there were proposals and 
counter-proposals ` between the parties 
and they have themselves not resolved to 
. commit themselves to .a particular situa- 
tion in the matter of the offer and ac- 
ceptance of the -contract to sell and buy 
the textile machinery as above, The 
learned Judge was, therefore, right when 
he found that there. was, no concluded 
contract between the parties and in con- 
sequence, the encashment of the cheque 
of Rs, 25,000/- by the defendants was 
premature in the sense that they ought 
not to have done before a contract was 
concluded in the manner. known to law. 

5. It, therefore, follows that the 
plaintiff is entitled to a decree for the re- 
turn of the gum of Rs..25,000/- which the 
defendants’ wére withholding even after 
demand.. 

6 The EENT however, is as to 
who is primarily responsible for the .re- 
payment of the money which was paid 
by. the plaintiff as advance or ag earnest 
money towards the contract in question.. 
This leads us on to a pronouncement on 
the jural relationship -between. the first 
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and second defendants, The first defen- 
dant is an incorporated. company, which, 
obviously and invariably. should function 
through a human agency. Normally, it 
functions through its Directors or Mana- 
gers. In the instant case, the second de- 
fendant as the Director incharge of the 
first defendant company was correspond- 
ing with the plaintiff over the subject- 
matter of the suit, We have already re- 
ferred to the fact that the second defen- 
dant took the precaution of signing all 
the letters for and on behalf of the 
Pudukkottah Textiles Limited, as its Di- 
rector-in-charge. The second defendant, 
therefore, was throughout functioning as 
‘the agent of the Company, Though pror- 
mally a director of the company is not an 
agent of the company, yet in certain cir- 
cumstances, he could act ag such agent 
by making such overt representations to 
that effect. From the trend of the cor- 
respondents and, from the nature of: the 
bargain between the parties, the conclu- 
sion is inescapable ‘that the second defen- 
dant did function’ only as the agent of 


the first defendant in the matter of the: 


alleged suit contract. 


7. ` The Director-in-charge, when 
he acted as such agent obviously had the 
implied authority to act for the company 
and make offers and counter offers in the 
matter of the sale of the property be- 
longing to the company. It is a well esta- 
blished principle of law that qui facit per 
alium facit per se, he who acts through 
another, acts for himself, In the instant 
case, the company acted through its Di- 
rector-in-charge. Virtually, therefore it 
was the incorporated company, who was 
acting for itself, though in the garb of its 
agent or Director-in-charge, namely the 
second defendant, In such circumstances, 
Section 230 of the Indian Contract Act 
makes it clear that in the absence of any 
contract to that effect an agent cannot 
personally enforce contracts entered imto 
by him on behalf of his principal, nor is 
he personally bound by them, The learn- 
ed Counsel for thé respondents was un- 
able to refer to us any contract to the 
contrary in the instant case wheréby the 
second defendant took over. for himself 
the presonal responsibility of honouring 
or executing the so-called contract in 


the suit. In the absence of any such con-" 


tract, an agent cannot be personally 


bound by all such acts done by him for . 


and on behalf of his' principal. In the case 
under consideration, the second defen- 
Gant received the advance for and on be+ 
half of-the first defendant, but mistaken= 
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ly encashed it- prematurely without ad- 
verting to the fact whether a contract has 
been fully forged or concluded as be- 
tween the parties. It is common ground 
that the cheque was issued in the name 
of The Pudukkottah Textiles Limited, The 
moneys went to the . benefit of the first 
defendant. The second defendant ob- 
viously acted for and on behalf of the 
first . defendant and did not re- 


‘ceive any benefit from the ‘so-called 


contract, In. these circumstances, we 
agree with the learned Counsel for the 
appellant that the plaintiff could only ob- 
tain relief as against the first defendant 
who is- the principal in the bargain and 
not as against the second defendant, who 
is an agent to such a principal, Follow- 
ing the well-known principle laid down in 
Section 230. of the Contract Act as also 
the accepted law that an. agent is not per- 
sonally liable for the acts done by him 
for and on behalf of his principal and in 


“which he had no interest or secured a 


benefit, we are of the view that the learned 
trial Judge was wrong in having decreed 


-the suit against both the defendants, In 


these circumstances, we modify the dec- 
Tee of the tria] Court and decree the suit 
as against the first defendant with costs. 
In so far as the suit against the,second de- 
fendant is concerned, it is dismissed, but 
phere will be no order as to costs. 


8. The appeal is therefore, partly 
allowed but the first appellant shall pay 
the costs of the respondent in this ap- 
peal, 


“Appeal: partly allowed. 
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The Collector of Madras, Appellant 
v. E. K. Pattabirama Reddy and others, 
Respondepis, 

Appeals Nos. 10, 467, 482 and 566 of 
1970, D/- 18-3- 1975." 


(A) Land Acquisition Act (1894), Sec- 
tion 23 — Determination of compensation 
— Low-lying lands — Deduction for re- 
clamation charges, 


“Where the lands acquired are low 
lying due to. deliberate removal of mud 
therefrom, the claimants . have to suffer 
*(Against- decree of City Civil Court (4th 

_ Asst, Judge), Madras, D/- H- -10-1968-) 
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reclamation charges by reason of the: low 
level of the lands. Since similar lands 
in the neighbourhood had been acquired 
in 1958 by fixing Rs. 40/- as reclamation 
charges it would be reasonable to fix 
Rs. 75/- per ground as reclamation char- 
ges to raise the. level of the lands acquir- 
ed in 1965 by one foot looking’ to the in- 
crease of -the cost of earth and labour. 
(Para 4) 

(B) Land Acquisition Act (1894), Sec- 
tion 30 — Landlord and tenant — Appor- 
tionment of compensation — Principles to 
be- applied in evaluating interests of les- 
sor and lessee in acquired land. 

Broadly speaking the property 
acquired should be evaluated as one unit 
whereby both the interest of the les- 
sor and the lessee are evaluated and by 
the adoption. of a reasonable yardstick 
the total compensation money could be 
apportioned between the two interests, 
namely the lessor and the lessee,. The 
other alternative method is by evaluating 
each of the interest of the lessor as well 
as the lessee if cogent and acceptable evi- 
dence is available to value them, But 
which method is to be applied in a given 
case will depend upon the circumstances 
and principles of ordinary canons of 
justice. (Para 8) 

In the instant case the lessee had an 
undoubted right to occupy the land for 
unexpired period of 8 years after the. date 
of acquisition without any opinion of re- 
newal of his léase. Since there was inde- 
pendent evidence let in by the tenant 
showing the income which he derived 
from the land, the court adopting the 
alternative method awarded him Rupees 
8,000/- as reasonable compensation for 
the unexpired period of his lease at the 
rate of Rs, 1,000/- per year in addition to 
the value of trees, superstructures and 
shifting charges. AIR 1973 SC 701, Ref. 

(Para 10) 
Cases Referred: Chronological] Paras 
AIR 1973 SC 701 = (1973) 3 SCR 262° 7 


Addl, Govt. Pleader, for Appellant; 
P. Jayachandra Naidu, T. V. Ramanathan, 


P. N. Lakshmanan, K. Kumaraswami, P. - 


Kannan and H. N, Markandan, for Res- 
pondents. i 

RAMAPRASADA RAO, J:— In 
these four appeals preferred by the Gov- 
ernment, common questions arise. The 
properties which are the subject-matter 
of these four appeals are comprised in 
Survey Numbers 29, 30/1, 30/2, 31, 32 and 
34. The extents acquired in each of the 
above survey fields can be catelogued 
thus: 


(R. Rao J.) A.I R- 

In S. No. 29 Ac. 2 34 cents 

In S. No. 30/1, Ac. 2 33 cents 

In S. No. 30/2, Ac. 2 33 cents 

In S. No. 31 Ac. 0 72 cents 

In S. No. 32 Ac. 9 91 cents 

In S. No. 34 Ac. 1 79 cents. 
The above properties were acquired for 


the purpose of extending the Industrial 
Estate at Guindy. Notification under Sec- 
tion 4 (1) of the Land Acquisition Act 
was made on September 29, 1965, the 
declaration under Section 6, on July 18, 
1966 and on 1966 and on April 3, 1967, the 
properties were taken possession of by the 
State Government. The Land Acquisition 
Officer, who enquired into the market 
value of the properties, the superstruc- 
tures, the wells and the interests of other 
affected es, gave a compensation of 
Rs. 1,500/- per ground and varied amounts 
in respect of the superstructures and the 
wells found in the properties. Whilst ar- 
riving at the nett amount of compensa- 
tion payable to the persons interested, 


. the Land Acquisition Officer.deducted a 


sum .of Rs, 100/- per ground in certain 
survey numbers as above which expense, 
according to the acquisition officer, was 
necessary to raise the level of the land by 
one foot, In one case, which is the sub- 
ject-matter of appeal in A. S. No, 566 of 
1970, there was a lessee who wag. in oc- 
cupation of Survey No. 30/1 and Survey 
No, 34, pursuant to a lease entered into 
between him and the landlord under Ex- 
hibit C-16 dated December 9, 1964, which 
is admittedly an unregistered lease deed 
in relation to immovable property which 
he obtained from the landlord. Under 
the lease the lessee who is one of the 
claimants in L, A. C. No, 108/1967 (sub- 
ject-matter of appeal in A. S. No. 566/ 
1970) claims that he levelled the land and 
manured it so as to raise jasmine plants, 
roses, marudhani, Rangoon malli etc., and 
that after having spent such considerable 
sums for reclamation of the land for 
using it for a particular purpose for which 
the lease of ‘the land was taken, the lessee 
claimed that he was, on the average, 
earning a sum of Rs. 5,000/- per year as 
and towards his income and that he has 
been deprived of such income during the 
unexpired period of the lease and on that 
ground, he claimed a compensation of 
Rs, 2,42,366/-. The Land Acquisition Of- 
ficer awarded damages at the rate of 
Rs, 500/- for eight years towards the loss 
of income for the unexpired period of the 
lease. The learned City Civil Judge, 
however, after considering the oral evi- 
dence, was satisfied that for the unex- 
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pired period of the lease, the lessee was 
entitled to damages at the rate of Rupees 
1,000/- per year for the eight years of 
lease to follow after acquisition. The 
State Government is aggrieved by the 
grant of Rs, 3,000/- per ground as such 
to the various owners of the lands which 
were the subject-matter of compulsory 
acquisition and they are equally aggriev- 
ed by the quantum of compensation given 
by the Court below with regard to the 
superstructures and the wells in the ac- 
quired lands and in particular, and they 
would attack the grant of sum of 
Rs, 1,000/- per year as damages to the 
lessee for the unexpired period of eight 
years in L, A. C. No. 108/67 (subject- 
matter of Appeal No. 566/70) and they 
would also contend that the deduction of 
Rs, 40/- per ground by the Court below 
as the amount required for raising the 
level of the acquired land by one foot 
wherever it is necessary, is not fair ‘and 
just and that the Land Acquisition Off- 
cer’s estimate of Rs. 100/- per ground to 
raise the level of the land would be re- 
asonable, Learned Counsel for the claim- 
ants would sustain the judgment of the 
Court below in all its aspects. With re- 
gard to the reduction of the reclamation 
charges from Rs, 100/- to Rs. 40/- by the 
Court below, it is said that the said sum 
of Rs, 40/- per ground was the gcale ad- 
opted by the High Court in similar cir- 
cumstances in 1958 and that there being 
no reasonable hypothesis to interfere with 
such a quantification, the award of the 
Court below has to be sustained. On the 
contrary the learned Government Pleader. 
would say that even taking into conside- 
ration the normal increase attendant upon 
such reclamation process such as the cost 
of labour, cost of material ete., the re- 
duction made by the Court below on such 
reclamation charges from Rs. 100/- to 
Rs. 40/- is not justified. The bone of 
contention, however, is about the grant 
of Rs. 8,000/- to the lessee of the land 
comprised in Survey Nos, 30/1 and 34. 
Whilst the Government Pleader would 
say that the lessee is not entitled to any 
amount at all, after the Land Acquisition 
process was undertaken by the State, Mr. 
Kumaraswami, learned counsel for the 
lessee (the affected or interested person) 
would urge that the grant of Rs. 1,000/- 
as the estimated loss of the lessee who 
took over the land for the specific pur- 
pose of raising flower plants in it and for 
exploiting the same in that direction, is a 
necessary concomitant which has to be 
considered by the Courts vested with the 
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jurisdiction to grant compensation to in- 
terested persons, -and, so viewed, the 
lower Court was right in granting such 
compensation to him. The Government 
Pleader, however, would urge that, once 
the landlord was given compensation by 
reason of lhe compulsory acquisition, then” 
the land is no longer available to the 
lessee for him to utilise the same. and 
exploit the same for his business purpo- 
ses, and in the absence of such land, the 
claim for profits by use and occupation 
of the non-existent land is a myth and 
ought not to be, therefore, countenanced. 


His further case is that if the 
lessee is also paid . damages as 
awarded by the Court below, it would 


tantamount to the award of double com- 
pensation for a single acquisition under 
two different heads, which grant cannot 
be made either under Section -23 of the 
Land Acquisition Act or otherwise, 


2. We have heard arguments and 
looked into the relevant papers. We are 
not inclined, for a moment, to disturb the 
grant of compensation made by the Court 
below in relation to the huts or super- 
structures, samadhis, kavalawari cement 
tub and the other small structures in the 
lands acquired, We confirm the valua- 
tions made by the Court below as re- 
gards the said huts etc. 


3. A vague argument, however, 
was addressed before us regarding the 
increased valuation of the wells granted 
by the Court below in Survey Nos, 30/1 
34 and 32. The claimants however, ex- 
amined an expert on their side who visit- 
ed the site and deposed as C, W, 6 that 
in T. S. No.30/1 there is a well with 16 
foot diameter and its construction is pucca 
and its age could be predicted as ten years 
only, He also spoke about the well in T. S. 
No. 34 which is of 10 foot diameter. Si- 
milarly, he referred to the valuation of 
the other wells in the other survey num- 
bers, This categorical evidence has not 
been squarely repudiated or corrected by 
the State. Except for the filing of the 
report, Exhibit R-4,-made.by one of their 
officers who speculated about the age of 
the wells and who was not sure about 
the value thereof, no clinching evidence 
has been placed before us to find that the 
valuation of the wells as given by the 
Court below is excessive or unjustified. 
The well in T, S. No, 30/1 is 16 feet in 
diameter. The Land Acquisition Officer 
fixed the value of the well at a ridicu- 
lously low amount of Rs. 1,233/-. Having 
regard to the evidence of C, W, 6, and ac- 
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cepting his evidence ag regards ‘the con- 
‘ struction and the age of the well, the 
Court below revised it to Rs, 4,000/-. 
Nothing hag beeñ placed.. before us to 
disturb this re-evaluation made by the 
Court on the evidence of C, W, 6. The 
Departmental Officer would say that. the 
age of the well could be about fifty years. 
But, on what basis he says so is not clear. 
When at sight the well is pucca and C, W. 
6 who is also a responsible person says 
that the well was in a proper condition at 
the time when the land was acquired and 
when he scraped the well it was so hard 
and he was satisfied that there was 
cement plastering over the brick con- 
struction, we are not inclined to interfere 
with the valuation of the Court below. 
Similarly, the values fixed by the Court 
when it increased the value of the well in 
S. No. 34 from Rs, 300/- to Rs, 1,000/- and 
the value of the well in Survey No. 32 
from Rs. 300/- to Rs, 750/-, were ‘fixed 
by the Court below after appreciating the 
evidence let in, As we said already, the 
only contrary evidence let in by the State 


is the report of the Officer, which is not. 


only perfunctory, but appears to be based 
on opinion evidence, Taking all these cir- 
cumstances into consideration, we are not 
inclined to disturb the value of the wells 
as granted by the Court below. 


4. This leaves us to the two conten- 
tions which are practically the bone of 
contention as between the interested par- 
ties before us, We shall now take up the 
frst question According to the Govern- 
ment Pleader, the reduction of the’ re- 
clamation charges from Rs, 100/- to 
Rs. 40/- made by the Court below in 
_ order to raise the level of the land is 
neither justified nor based on any accept- 
able data, The lower Court thought that 
since the High Court fixed such reclama- 
tion charges in the vicinity in or about 
1958 at Rs, 40/. per ground per one foot, 
such a valuation has to be adopted even 
in the year 1965 when the properties 
under consideration were the subject- 
matter of compulsory acquisition, We do 
not agree. The Land Acquisition Officer 
has deducted the sum of Rs, 100/- per 
ground so as to raise the level of the land 
by one foot. Equally, there is no basis 
for this, The Government Pleader, hew- 
ever, would rely upon the value adopted 
by the State Housing Board which is 
about Rs. 192/-- per ground for raising 
one foot in one ground of land. The State 
has filed Exhibits R-6 to R-10 showing 
the level of the lands and the extent of 
the low-lying area in each of. the survey 
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numbers acquired, Whilst the reclama- 
tion charges, therefore, are based on pure 
estimate, the. case of the claimants is that 
in the absence of any scientific method’ 
by which the actual level of the land 
could be gauged and measured, it is said 
that, the evidence of the witnesses exa- 
mined on the side of the State ought. not 
to be relied upon, That some of the 
lands under consideration are low-lying 
cannot be disputed, since the case of the 
claimants is that the earth has been re- 
moved because of the fall of some trées 
in the land. It is a far-fetched story. On 
the other hand, the contention of the 
State through its officers that the earth 
has been removed for the purpose of 
brick-making. appearg to be acceptable 
and true. We therefore find that the 
lands are low-lying since mud has beeni . 
deliberately removed from the lends and 
the claimants should suffer reclamation 












Tevel of the lands acquired. Having -re- 
gard to the fact that the High Court fix- 


the cost of such earth and in the cost of 
labour, a sum of Rs. 75/- per ground to 
raise the level of the lands set out below 
by one foot would be the reasonable ex- 
pense which the claimants should bear. 
We. therefore raise the reclamatio 

charges from Rs, 40/- to Rs.75/- and such 
reclamation charges have to be. borne by 
the claimants who own the lands describ- 
ed below, to the extent of the low-lying 
areas mentioned as against each of the 


T. S.No Extent covered by the 
low-lying portion | 
Gr. Sq.ft Average 
: depth 
29 12—0984 6 feet 
. 117—1375 2 feet 
.30/1 14—1758 4 feet 
30/2 15-0646 4 feet - 
31 2-—~1200 8 feet 
3227 y . - 8—1240 3 feet 
3—1760 . 2 feet 
4—0640. 1 foot 


5. The next point that erises in 
these appeals is whether P. W. 5, the 
lessee of properties în T. S, Nos, 30/1 and 
34 had an existing right in the property 
acquired on the date of acquisition and 
whether he would be entitled to compen- 
gation in relation to such vested right in 
him, -It is common ground that on the 


1976 


date of acquisition, the lessee could. re- 
main in the property for a period of 8 
years after the date of the acquisition. 
The claim. of the lessee is that during the 
unexpired period of 8 years he has a right 
to occupy the land, exploit the same for 
the purposes of his business and for which 
he took the land on lease from the les- 
Sor-owner, His claim is that he wag get- 
ting a nett income. of Rs. 5,000/- to 
Rs. 6,000/- per year. Though he purport- 
ed to produce a so-called lease deed, Ex- 
hibit C-16 as evidence of his right as 
lessee as above, yet as the same was an 
` unregistered document, the Court below as 
well as the Land Acquisition Officer could 


not rightly place any reliance on it, But as 


the facts are not in dispute it could safe- 
ly be taken that there was still a period 
of 8 years to go before the owner could 
dislodge the lessee from his occupation of 
the land, We have alreddy referred to 
the fact that the . lessee is said to have 
spent large amounts towards reclaiming 


the land and for raising rare plants like - 


jasmin, rose, marudhani, Rangoon, Malli, 
Lilly ete. “He also produced certain ac- 
counts. to prove the income which he was 
obtaining by exploiting the land for the 
above purposes, Exhibits C-12 and C-13 
prima facie show that the lessee was 
‘earning about Rs, 5,000/-.and more during 
the years 1963-65. On the basis of this 


and as his business. has entirely been © 


stemmed on account of the compulsory 
process, the lessee claimed a total. com- 
pensation of Rs. 2,42,366/-. The Land Ac- 
quisition Officer in his award conceded 
that the lessee had a right which was 
marketable and he felt that a sum of 
Rs, 500/- per annum towards loss of in- 
come to the lessee (though he called it 
damages) for the unexpired period of 8 
years would be sufficient, He also award- 
ed a sum-of Rs. 150/- towards the value 
of the structures, Rs, 100/- towards value 
of the trees and a sum of Rs, 25/- to 
wards shifting charge and he reckoned 
the compensation on that basis, The 
learned City Civil Judge, on reference 
also accepted on principle that the lessee 
was.entitled to compensation for the 
snapping of his business for a continuous 


period of 8 years during which period he. 


could have earned his livelihood by exer- 
- cising his profession as above, After con- 


sidering the ‘evidence which Was- not- 
quite satisfactory, but without eschewing 


the same in toto, the learned Judge came 
to the conelusion that a sum ‘of Rs, 1,000/- 
per year to the lessee towards loss of- his 
business and the cessation of his right as 


Collector of Madras v. E: K. P. Reddy (R. Rao J.) - 


Jessor and that of a lessee. 


{Prs..5-7]. Mad. 347 


lessee over the property would, in the 
circumstances be reasonable,’ He there- 
fore awarded a sum of Rs, 8,000/- as and 
towards the value of the right of the les- 
see as above and a further sum of Rupees 


' 25/- towards shifting charges (shifting the 


motor from the acquired land) Rs. 250/- 
towards the value of the structure and 
Rs. 100/- for trees, He gave in addition, 
the usual solatium of 15 per cent, on the 
amount awarded, The State has preferr- 
ed A. S. No. 566 of 1970 challenging the 
allowance of compensation to the lessee 


‘at the above rates as also the grant of 


the solatium on the amount of compensa- 
tion given. 


6. In the course of the arguments, 
the learned Govt. Pleader raised the con- 
tention that the lessee has only an incom- 
plete or an inchoate interest in the land 
and once the entirety of the property is 
acquired under the Land Acquisition Act, 
the lessee’s interest permanently disap- 
pears and he cannot therefore claim any 
compensation under any head whatso- 
ever, On. the other hand Mr. Kumar- 
swami, learned counsel for the respon- 


‘dent-lessee would say that the interest of 


the lessee is a computable interest and is 
not an unpredictable one, He would refer 
to the fact that the Land Acquisition Offi- 
cer himself conceded that the lessee in so 
far as the unexpired period of the lease is 
concerned has an interest in the land and 
has to be treated as an interested person 
within the meaning of the provisions of 
the Land Acquisition Act and in that 
context the right of the lessee has been 
correctly ‘evaluated by the Court below 
and the compensation granted by it is not 
in any way excessive, The question ari- 
seg that in the case of such evaluation of 
leasehold interest, what would be the nor- 
mal principle’ which ought to be applied 
while evaluating inter se the rights of a 
The question 
would not present any difficulty if the 
lease is a permanent lease. In such cases, 
the totality of the property has to be 
evaluated and its market price ascertain- 
ed and the lessee granted a portion of it 
in accordance with the principles govern- 
ing such land tenure, but in a case where 
the lease is for a particular duration and 
if the land acquisition process is set in 
motion whilst the period of lease is still 
subsisting, then the problem becomes ra- 
ther difficult to solve. ' 


Pena: A The lessee of the demei land, 
which is- subject, to the process of com- 
pulsory acquisition has undoubtedly an 
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interest in the land which is conceivable 
and which has to be evaluated for the 
purposes of reckoning compensation pay- 
able to him as a result of such acquisi- 
tion, A lease like a mortgage is an en- 
cumbrance on the land, When the land 
acquisition process is complete, the ac- 
quired land vests in the Government free 
from encumbrance — See Section 16 of 
the Land Acquisition Act, If, therefore, 
a lease is an encumbrance, then it has a 
value which is popularly understood and 
construed as market value, If the lease 
is for a defined period, then the right of 
the lessee to remain in the land without 
any let or hindrance by the lessor for the 
unexpired period of the lease is also a 
right in jurisprudence, which has a value 
and which has to be computed in the 
given situation, In fact, the principle ap- 
pears to be that in assessing the lessee’s 
interest, he will be-entitled to compensa- 
tion for the loss of the right of occupancy 
of the acquired land and towards its value 
for the unexpired term, In Halsbury’s 
Laws of England, Third Edition, Volume 
10, paragraph 286, the following passage 
occurs: 


“The extent of the disturbance to 
lessee will be affected by the length of 
his term. It may also be difficult on oc- 
casions to distinguish between the value 
of the lessee’s interest and the disturb- 
ANCE, ji sesesseees If the tenant is entitled to 
a renewal that right must be taken into 
account.” 

That a ‘lessee ig entitled to compensation 
appears to be a well-recognised rule of 
equity. . The Supreme Court in 
Ramachandriah > v. Land Acquisi- 
tion Officer, Sagar, AIR 1973 SC 701, 
was considering a case where the 
tenants were not represented in a land 
acquisition proceedings, The Supreme 
Court said that “The District Judge ought 
to have ascertained whether the tenants 


had any interest in the land and whether = 


they were entitled to any share in the 
compensation payable in respect of lands 
under their cultivation. ............ ” We do 
feel that in fairness to tenants, their in- 
terests ought to have been ascertained and 
if they are entitled in law to any share, 
compensation according to the market 
value of the land should be ascertained 
afresh and share, if allowable to them, 
should be allocated to them, We have al- 
ready referred to the fact that a lessee 
who is having a right of renewal is also 
entitled to come to Court as a.person in- 

terested and seek for compensation on 
’ the ground that he has such a right of re- 
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newal and that is being destroyed by the 
compulsory process of acquisition. Such 
a right of renewal, however, should be a 
certain right and not a vague one and if 
on adjudication by the Tribunal it is found 
that it is an existing enforceable right, 
then the covenant of option of renewal 
also has to be taken into account for as- 
sessing the lessee’s proportion of compen- 
sation money. Each case has to be ` de- 
cided on its own merits on appreciating 
the true value of such relative and res- 
pective rights as between the lessor and 
the lessee. 


8. In the instant case, ER 
the question of renewal does not ` arise. 
The lessee undoubtedly has the right to 
occupy the acquired land for a period of 
8 yearg after the date of acquisition 
which is the unexpired period of the lease. 
In such cases, considerations of justice re- 
quire that some useful aid should be 
found for reckoning the value of the in- 

_ terest of the lessor’ as well as lessee. 
Broadly’ speaking, the property acquired 
should be evaluated as one unit whereby 
both the interests of the lessor and the 
lessee are evaluated and by the adoption 
of a reasonable yardstick the total com- 
pensation money could be apportioned be- 
tween the two interests, namely the lessor 
and the lessee, The other alternative me- 
fhod is by evaluating each of the interest 
of the lessor as well as the lessee if co- 
gent and acceptable evidence is available 
to value them, As we said which method 
is to be applied in a given case will de- 
pend upon the circumstances and princi- 
ples of ordinary canons of justice. 


9. The principle of apportionment 
of compensation as between the lessor 
and the tenant may arise in a case where 
there is no evidence regarding the market 
value of the interest of the tenant and 
the landlord individually, We have already 


noticed that apportionment of com- 
pensation as between the land- 
lord and the tenant would become ne- 


cessary if the property is evaluated as a 
whole and as one unit. But in cases 
where there is available evidence which 
would assist the Court not only to eva- 
luate the lessor’s interest but also the 
lessee’s interest, the question of appor- 
tionmen’ of compensation after reckoning 
the totality of compensation payable for 
the acquired land would not arise. In the 
case under consideration, there is inde- 
pendent evidence regarding the interest 
of the tenant as well as of the landlord. 
In the interests of justice therefore we 
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prefer in the instant case to adopt the al- 
ternative -method as was done. by the 
Land Acquisition Officer .himself and as- 
certain the value of the right to which 
the lessee is entitled in the instant case. 


10. There is no serious challenge 
in the case before us in the matter of the 
profits which the lessee could have rea- 
sonably obtained from his‘ business’.or’ to 
be more specific in the matter of exploi- 
tation of the land for the purpose of his 
flower . business, The account books 
though not kept regularly . in the strict 
sense of the term have gained. acceptance 
with the Court below. Though the State 
‘has appealed it has not produced a tittle 
of evidence to show that the lessee could 
not have derived any income from the 
land. The estimate of income made by 
the Court below appears to be reason- 
able This was based on the ‘evidence let 
in by the tenant and not the result of a 
whim or fancy made by the trial Judge. 
In the presence of such acceptable evi- 
dence it is easy therefore to compute the 
right of the lessee in termg of money as 


was done by the Land Acquisition Officer” 


and the Court on reference, We accept 
in the circumstances of this case, that a 
sum of Rs, -1,000/- per. year as compensa- 
tion to the lessee is a reasonable grant. 
In these circumstances and as 
dent evidence 
evidence cannot lightly be brushed aside 
or totally eschewed: we adopt the alter- 
native method of valuation and -find that 
the right of the lessee who has been dis- 
turbeq from occupying the land for the 
junexpited period of 8 years, in the in- 
stant case, be evaluated at Rs, 8,000/- in 
all, We are not; however, disturbing the 
grant made by ‘the Court below in the 
‘matter of the shifting charges of Rs. 25/- 
the value of the superstructure to be 
Rs. 250/- and the value of the. trees found 
at Rs, 100/-. On the aforesaid amount, 
the lessee would be entitled to the usual 
15, per cent, solatium. This appeal there- 
fore has to fail, . 


11. The’ only other question ` that 
remains: for consideration is whether 
the Court ‘was right in. fixing a 
-sum of Rs. 3,000/-.per ground as the 
value of the lands which were acquired 
for the scheme in question: The notifi- 
cation under Section 4 (1) was made .on 
29-9-1965 and this is therefore the ‘date 


on which the properties have to be eva- . 


luated. In- the absence of values of simi- 
lar lands in the vicinity as was stated by 
the Land Acquisition Officer, certain 
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-under ~ 


indepen- . 
is available and as such - 


view, it is not. 


ed by the 
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amount of guess-work has to enter into 
the computation in such cases no exacti- 
tude could be expected in the valuation 
of the lands acquired. The claimants re- 
lied on Exhibit C-1 dated 14-4-1965 which 
was a sale deed under which one half of 
a ground of land was sold for Rs. 1,900/- 


“which makes the market value of the land 


which was the subject-matter of sale 
~ Exhibit C1- as Rs, 3,800/- 
per ground. The State relied upon 
Exhibit R-5 dated 15-8-1964, Exhi- 


-bit R-5 relates to a sale of land of an 


extent of 2200 Sq, ft. in S. No, 42 which 
is far in the West of the acquired land 
and the- sale price of that land works out 
to Rs, 1,900/- per ground. The evidence 
let in on the side of the claimants dis- 
closes that the property acquired is with- 
in city limits, to wit, 100th Division of 
the Corporation of Madras and that it 
has the facility of good water, air and 
has the potentiality of being developed 
into a building site. It is in the midst of 
an industrial area and the contention is 
that it could be used even as an indus- 
trial site.. There is the Hindustan Tele- 
printer Colony to the west of this pro- 
perty and the King Institute Pump Water 
Works on the south and also the Indus- 
trial Estate Colony around this property. 
The case of the Government as evidenc- 
ed in the award is that the property is 
undeveloped and that there are no roads 


. around this property and there is- no such 


potential as is spoken to by the claimants. 
The. Land Acquisition’ Officer evaluated 
the -property at Rs, 1,500/- per ground 
ignoring in part Exhibit R-5 as according 
to him, 25 per cent. of the value under 
Exhibit R-5 has.to be deducted from the 
sale price for providing roads inside this 
colony, Normally the cost of improve- 
ment is deducted in a case where there 
is a wel] laid plan and there is evidence 
about such contemplated improvements 
by providing roads therein, In the ab- 
sence of any evidence to that effect, an 
automatic deduction,’ of 25 per cent from 
the price disclosed in Exhibit R-5 is not 
normally justified. The question is whe- 
ther Exhibit R-5 is a safe guide for fixing 
the market value of the property in any 
The land comprised in 
Exhibit, R-5 is situate beyond the City 
limits whilst the property acquired is 
within the City limits, It has certain ad- 
vantages which are very similar to those 
in the vicinity of the area, One such 
land which is close by is the land cover- 
sale deed Exhibit C-1. The 
price paid under Exhibit C-1 for a land 


350 Mad. 


similarly situated and having similar po- 
tential ig Rs, 3,800/- per ground. But 
having regard to the fact ‘that the land 
covered under Exhibit C-1 was in the 
midst of a fully developed area the Court 
below reduced the price by Rs, 800/- and 
fixed the market value of the land at 
Rs. 3,000/..per ground. We do not see 
any particular reason why we should. in- 
-~terfere with such fixation. of the price 
as mo contrary evidence which -is accept- 
able by us has been placed before. us to 
disturb the evaluation made by the Land 
Acquisition Officer. = OE: 

12. -In the result. therefore the ap- 
peals filed by the Government question- 
ing the grant of compensation at Rupées 
$,000/- per ground to the lands acquired 
for the purpose of the extension of, the 
“Industrial Estate, Guindy fail, We have 
already dealt with the other aspect. All 
the appeals excepting A. S, 482/70 are 
. dismissed with costs, except in regard to 
the raising of the reclamation charges 
from Rs. 40/- to Rs. 75/- as pointed out by 
‘us already, which share of course be de- 
ducted from the total compensation, A. 
5. No. 428 of 1970 is dismissed. No costs. 


: .Order. accordingly. 
y i $ - . 
Nee oa ii 
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RAMAPRASADA. RAO AND 
RATNAVEL PANDIAN, JJ; 
Abdul Shukoor Sahib, Petitioner v. 
‘Umachander and others, Respondents, 
.. C. R. P, No. 3090 of 1975, D/- 5-3- 
1976." : ts 
(A): Civil P, C, (1908), O. 39, Rr. 1 
and 4 and Order 43, Rule 1 (t) — Ex 
_ parte order granting temporary injunction 
— Appeal against order does not fie — 
Defendant’s remedy lies under Order 39, 
Rule 4. AIR 1973 Mad 258, Overruled; 
AIR: 1970 All 376 (FB), Dissented from. 
No appeal wil] lie against an.ex parte 
ad interim injunction but the specific re- 
„medy available in Order 39, Rule 4, Civil 
Procedure Code has to be availed of by 
fhe interdicted party so. that a final re- 
asoned order could’ be obtained in the 
trial court itself against which. the Code 
has provided an obvious appeal. under 
©. 43, R. 1 (r), Civil Procedure Code. AIR 
1973 Mad 258, Overruled; AIR 1970 All 
"376 (FB), Dissented from, (Para 11) 


"(To revise ofder of Sub-J., Tirupattur 
= North Arcot, District, D/- 29-11-1975.) 
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-ed until further orders. 


A LR. 


The language deployed in Order 39, 
Rule 1 gives the impression that the pro- 
cedural norms prescribed therein, which 
would entail the grant of temporary or 
ad interim injunction, could: be broadly 
pigeon-holed in two distinct and separate 
heads, The first broad division is that- 
such ad interim injunction could be 
granted by the Court until the disposal 
‘of the suit, The second division is ` that 
such an interim injunction could be grant- 
This distinction 
made in the text of Order 39, Rule 1 has 
to be given effect to while the Civil Court 
exercises jurisdiction either under Order 
.89, Rule 1 or under the other provisions 
relatable thereto including’ the provisions 
Telating to the vacating of such orders 
and appeals against such orders, The very 
fact that the Court finally determines 
that an interim injunction should be issu- 
ed until the disposal of the suit verily in- 
‘dicates its mind to a large extent, and 
conclusively determines the entitlement 
of the plaintiff to such a grant and it 
would thus mean that there has been an 
application of the mind of the. Court to 
the subject before it, when it made such 
a grant unti] the disposal of the suit, Such 
& more or less conclusive determination 
of the right of the plaintiff or the other 
party in the matter of the grant of an 


. Injunction until the disposal of the suit, 


obviously. involves the hearing of both the 
sides as otherwise the principles of natu- 
ral justice also would be affected. There- 
fore, if any order under Order 39, Rule 1 
is made in and by which a temporary in- 
junction ig granted until the disposal of 
the suit, that by itself presupposes that 
there was a hearing on the subject mat- 
ter and .both parties were before the 
Court at or about the time when such an 
order was made, The second broad divi- 
sion. concerns itself with the issuance of 
such temporary injunctions until further 
orders. The-severtiy of such injunction is 
lesser im scope than the one which is 
granted by.the Court while exercising 
jurisdiction under the first part of Order 
39, Rule 1 (b). In the second part where 
an ad interim. injunction is issued until 
further orders, it cannot be said that the 
order was issued after the court has for- 
mally expressed its decision on the ques- 
tion, but it‘is reasonable to assume that 
such an ad interim injunction and notice 
which ig usually issued by Courts are 


made on a prima facie reading of- the 


plaint and the affidavit which are the 
only documents available to the Court for . 
issuance of such a temporary order, Ad 
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interim injunction issued under the se- 
cond head would not be subject to the 


same treatment as one under the first 
head. (Para 5) 


An order such ag “ad interim injunc- 
tion and notice” does not come within 
the] purview of the first division, made in 
the təxt of Order 39, Rule 1 (b). It 
` squarely comes under the second division. 
So, it is purely. an order which is a step 
in aid to a reasoned order which has to. 
be |passed after notice and after hearing 
mar parties, Therefore, even though 
Order 43, Rule 1, expressly refers to an 
oa made in Order 39, Rule 1 as an ap- 

able order nevertheless that order 
should be a decision based on some 
. grounds and not a mere preliminary order 
for|the maintenance of the status quo be- 
tween the parties. (Para 6) 


. |Inter alia Order 39, Rule 4 provides 
that an order for an injunction may be 
discharged-‘or varied or set aside by the 
Court on application made thereto by any 
party dissatisfied with such order, This 
inbuilt safeguard in Order 39, Rule 4 by 
itself ig indicative of the fact that a sum- 
mary or a cursory interim injunction 
granted by the Courts under the second. 
parh of Order 39, R. 1 (b) could easily be 
varjed, discharged or set aside by the 
Court on an application made thereto by 
the 
notice of such order is given, Though 
an lex parte order of injunction prima- 
facie projects a case of affection of rights, 
et 
A euke it ig more or less a qui timet reme- 
dy which contemplates the maintenance of 
the| status quo or the forbearance from 
doing an act imminently prejudicial to 
the] plaintiff who obtains the order, ë 
f (Para 7) 
Order 43, Rule 1 (r) could be invok- 
ed only in cases where the lower appel- 
late Court after hearing of the affected 
pa makes a decision within the mean- 
ing| of Section 2 (9) and (14), Civil Pro- 
cedure Code and so expresses itself for- 
mally so that its reasoning and the 
grounds on which its decision is based 
could be scrutinized by the higher Court. 
(Para 7) 
Cases Referred: Chronological Paras 


AIR 1974 SC'2269 = (1975) 2 SCR 7 15 
AIR 1973 Mad 258 = (1973) 1 Mad LJ 

128 : 2, 3, 10, 12, 13, 15 
AIR 1970 All 376 = 1970 All LJ 5 (FB) 3 
AIR 1964 SC 1099 = (1964) 6 SCR 129 5 
AIR 1964 Andh Pra 216 = (1964) 1 sae 
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aggrieved party to whom invariably , 


it is not so grave at that stage be- 


[Prs. 1-2] Mad. 351 

AIR 1963-Madh Pra 208 = 1961 Jab LJ 

1203 ae - 10 
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1960 All LJ 124 12 
AIR 1941 Mad 161 = (1941) 1 Mad LJ 45r ` 

(FB) 15° 

AIR 1939 FC 74 = 1939 FCR 193 9 

(1889) ILR 12 Mad 186 9 


S. Sivasubramanian, for R, Gandhi, 
for Petitioner; R. S. Venkatachari, for 
Respondents; K. Parasaran appointed as 


_Amicus Curiae to assist the Court and 


M. R. Narayanswami on behalf of the 
Advocates Association; T. N. C, Srinivasa- 
varadachari on behalf of the Bar Asso- 
ciation; Mrs. Radha Gopalan on behalf of 
the Women Lawyers’ Association; N, C. 
Raghavachari and Vedantam Srinivasan. 

RAMAPRASADA RAO, J.:— The 
subject-matter in this Civil Revision Peti- 
tion presents at once an inconvenient and 
a provocative situation, It is inconve- 
nient for the reason.that many of the 
High Courts other than our High’ Court 
excepting a single Judge of our court 
have taken a view different from the 
one we intend taking and it is provoca-. 
tive because this case. is responsible for 
us to give notice fo the Advocate’s Asso- 
ciation, fo the Bar Association and to the 
Women Lawyers’ Association and on . the 
top of its request a senior counsel like 
Mr. K. Parasaran to be our Amicus cu- 
ride fo assist us to solve out certain ap- 
parent riddles which the case confronts 
us with. 

2. The facts are very simple The 
petitioner-plaintiff - filed O. S, No, 518 of 
1975 on the file of the Court of the Dist- 
rict Munsif, Tirupathur, North Arcot. 
District and contemporaneously filed I, A. 
No. 2382 of 1975 and sought for an ad 
interim temporary injunction agaimst the 
respondent-defendants or their agents 
restraining them from interfering with 
his peaceful possession and enjoyment. of 
the suit property. On 24-11-1975, the 
learned District Munstf passed an order 
to the following effect: 

“An interim injunction and: notice by- 
20-12-1975”, The respondents tock up the 
matter in appeal in C, M. A. No. 72 af 
of 1975 on the file of the Court of the 
Subordinate Judge of Tirupathur and filed 
E, A. No. 595 of 1975 therein seeking for 
an interim suspension of the order of in- ' 
terim-inJunction passed . by the learned 
District Munsif. The learned Subordinate 
Judge, on the 29th Nevember 1975 passed. 
an order to the effect that the interim in- 
junction granted in I. A. No, 2382 of 1974 
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in O, S, No. 518 of 1975 dated 24-11-1975 
by the District Munsif, Tirupathur, be 
suspended. As against this, the present 
Civil Revision Petition has been filed by 
the plaintiff-petitioner. When the case 
was set for admission before our learned 
brother V., Ramaswami, J., the judgment 
of Maharajan,-J., in Mangai Achi v- 
Asokan, 1973-1 Mad LJ 128 = (AIR 1973 
Mad 258) was brought to his notice, The 
learned Judge made the following obser- 
vations, i i i 

“There are a number of petitions 
pending disposal which are against the 
interim orders made by the lower courts. 

When a District Munsif or an Appel- 
late Authority grants an interim ex-parte 
order, without seeking to vacate that 
order by filing an application for the 
same, the parties are resorting to file ap- 
peals and revisions against the ad interim 
ex parte order itself, on the basis of a 
decision of this Court given by Mahara- 
jan, J., in Mangai Achi v, Asokan, 1973-1 
Mad LJ 128 = (AIR 1973 Mad 258). 


The question whether an appeal or 


a revision is maintainable against the ex 
parte interim order, when there is an al- 
ternative remedy of vacating it by filing 
an application before the same court, has 
to be authoritatively decided by a Bench. 
Papers may, therefore, be placed be- 
fore My Lord the Chief Justice for 
orders.” - 
It is in this context that the civil revision 
petition is set before us for a decision. 
3- Mr. Sivasubramanian appearing 
for Mr, Gandhi raised a preliminary ob- 
jection that . the learned Subordinate 
Judge of Tirupathur as an appellate 
Court did not have the requisite jurisdiċ- 
tion to take on its file the appeal C, M. A. 
. No. 72 of 1975 and in consequence the 
interlocutory order passed by him sus- 
pending the ad interim injunction grant- 
ed by the learned District Munsif is ultra 
vires and without jurisdiction., He would 
try to distinguish the case before Maha- 
rajan, J., referred to above and after re- 
ferring to the fundamentals governing the 
issuance of an interim injunction, or for 
that matter any order by a Civil Court 
and with particular reference to the provi- 
sions in the Code of Civil Procedure it- 
self, the learned. counsel. will say that 
the appeal itself is not maintainable, and 
‘therefore, the order sought to be chal- 
lenged in this Civil Revision Petition 
ought to be set aside as being. passed 
without jurisdiction. As the question 
raised certain, as already stated, incon- 
venient and provocative problems we 
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sought the assistance of Mr. Parasaran, 
senior counsel to assist us as Amicus Cu- 
riae.. We also thought it fit to give notice 
to the various Bar Associations and be- 
fore us, besides the counsel appearing on 
either side in the civil revision petition, 
Mr, N..C, Raghavachari, and Mr, Vedan- 
tam Srinivasan also made their represen- 
tations. Excepting for the hesitant argu- 
ment of Mr, Vendantam Srinivasan and 
the vociferous assertions of Mr, R. S. 
Venkatachari, everyone before us would 
say that both on the ground of expediency 
and on the established practice and also 
on the foot that the Civil Procedure Code 
which has set a procedure, undoubtedly 
makes a dichotomy between the orders 
which are purely interlocutory in the 
sense they are not grounded on reasons 
given -by the judicial authority concern- 
ed and those which are orders passed on 
stated hypothesis and justifiable grounds. - 
It is in this context learned counsel for 
the petitioner and the other members of 
the bar would say that even though the 
text of Order 43, Rule 1 (r) of Civil Pro- 
cedure Code enables the filing of an ap- 
peal against an order issued by a Civil 
Court, under Order 39, Rule 1 or 2, yet, 
such appellate provisions could only be 
invoked in cases where the judicial au- 
thority issuing an order of temporary in- 
junction has applied its mind, stated his 
grounds and set forth its reasons on which 
such an order of injunction is based. Mr. 
Venkatachari, on the other hand, relying 
upon a Full Bench decision of the Allaha- 
bad High Court in Zila Parishad, Budaun 
v. B. R, Sharma, (AIR 1970 All 376) (FB) 
as also the judgment of our Court (that 
of Maharajan, J., in Mangai Achi v. Aso- 
kan, 1973-1 Mad LJ 128 = AIR 1973 Mad 
258) would say that on a prima facie read- 
ing of the language of Order 43, Rule 1 
(r), the appeal is competent even as 
against an unreasoned order of a Civil 
Court when it says such an order is. under 
the purported exercise of judicial powers 
under Order 39, Rule 1, or 2, Civil Pro- 
cedure Code, 

4. This leads us to an investiga- 
tion into the fundamentals as to what is 


a judgment and what is an order and 
what is decree. 

5. Section 2 (9) of the Code of 
Civil Procedure defines ‘Judgment as 


meaning a statement given by the Judge 
of the grounds of a decree or order, Sec- 
tion 2 (14) says that an order means the 
formal expression of any decision of a. 
Civil Court which is not a decree. Sec- 
tion 2 (2) of the Code says that a decree 
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means|the formal expression of adjudica- 


tion which, so far as regards'the Court - 


expressing it, conclusively determines the 
rights lof the parties with regard to all or 


any of the matters in controversy in the. 


suit and may be either preliminary or 
final. 
pret the real meaning and purport of an 
order, |it has to look into Section 2° (9) 


be an|order which could be pronounced 
by a Civil Court in a Court of law, The 
order jis not to be understood as a 
mandate in the layman’s sense, but it 
should) be one which should be: taken to 
be me 
‘ing o 
expression of any decision ofa Civil 
Court and which decision again is based 
on ce intelligible grounds, This ap- 
pears to be so from decided cases as well. 
In :-Dodla Malliah v. State of Andhra Pra- 
desh, (AIR 1964 Andh Pra 216) Venkate- 


ingful and purposeful besides be- 





sam, J. speaking for the Bench after: re- 
ferrin to the above statutory provisions 
observed as follows: 

“These three definitions under the 
Civil Procedure Code make: it - manifest 


that both a decree as well as an order: 


are formal expressions of any decision of 
a Civil C 

determines rights of the parties ...... 
which jwords do not occur in the definition 
of the| word ‘order’.” 


The Supreme Court in Vidyacharan 
v. Khubchand, (AIR 1964 SC: 1099) had 
occasion to consider, not in-a position in 
pari materia but a similar provision, the 
Representation of the People Act, 1951, 
and Subba Rao, J., as he then was, after 
noticing that the provisions of the Code 
of Civil Procedure are applicable to trials 
of eledtion petition before the statutory 
Tribunals constituted under the ‘said Act 
stated thus: 

“There is no provision in the Act de- 
fining how the decision should be given. 
It could not have been the intention of 
the TERT aare that the Tribunal néed 
not give the statement of reasons for its 
decision it is the duty-of the 
Election Tribunal to give a ‘statement of 
reasons for its decision.” 


It is, therefore, fairly clear to ts that any 
order passed by a judicial authority to 
which |the Code of Civil Procedure ap- 
plies gan not ordinarily make it an 
“ordery, without basing it on intelligible 
grounds or reasons. If no such data is 
given i2 the passing of such an` order, 
or it d 
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‘itself, then it would cease to be a formal 


If, therefore, a court hag to inter- ` 


which tantamounts to the formal - 


» make such other order 


Court, But a decree conclusively . 


_impression that 


‘until the disposal of. the suit, 


s not ex facie appear in the order- 
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expression of a decision which is the pri- 
mordial garb to clothe the mandate of a 


‘Court with the badge of an “order”, With 


this background, we shall now proceed to 
analyse Order 39, Rule 1, Civil Procedure 


‘Code with which we are concerned in this 


Civil Revision Petition, Order 39, Rule 1 


‘states thus: 
and (14) to find out what possibly could” _: 


“Where in any suit it is peel by 
affidavit or otherwise— l 

(a) that any. property in dispute in a 
suit is in danger of being wasted, damag- 
ed or alienated by any party to the guit, 
or wrongfully sold in execution of a de- 
cree, or, 

(b) that the defendant threatens, or 
intends to remove or dispose of his pro- 
perty with a view to defraud his creditors, 
the Court: may by order grant a tempo- 
rary injunction to restrain such act, or 
for the purpose 
of staying and preventing the wasting, 
damaging alienation, sale, removal or dis- 


- position of the property as -the Court 
-thinks fit, until the disposal of the suit or 


until further orders.” 

Two eventualities are contemplated in 
this clause under which courts could 
grant a temporary injunction, Order 39, 
Rule 1 (a) speaks of a subsisting dispute 


_ over a property and the property is in 


danger of being wasted, damaged or 
alienated by any party to the suit etc. 
Order 39, Rule 1 (b) is preventive in 
scope and contemplates quia timet action. 
In a case where the plaintiff alleges that 
the defendant threatens or intends to re- 
Move or dispose of his property with a 
view to defraud his creditors, the Court 
may by order grant a temporary injunc- 
tion to restrain such act etc. Order 39, 


‘Rule 2 deals with the grant of injunctions 


to restrain repetition or continuance of 
breach, We are, for the present, not con- 


. cerned with the text of Order 39, Rule 2, 


Civil Procedure Code. The language de- 
ployed in Order 39, Rule 1, gives us the 
the procedural norms 
prescribed therein, which would entail the 
grant of temporary or ad interim injunc- 
tion, could be broadly pigeonholed in 


- two distinct and separate heads. The first 
broad division is that such ad interim in- . 


junction could be-granted by the Court 
The se- 
cond division is that such ad interim in- 
junction could be granted until further 
orders. This distinction made in the text 
of Order 39, Rule 1 has to be given effect 
to while the. Civil Court exercises juris- 


-diction either under Order 39, Rule 1 or 
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under the other provisions relatable 
thereto including the provisions relating 
to the vacating of such orders and appeals 
against such orders. The very fact that 
the Court finally determines that an in- 
terim injunction should be issued until 
the disposal of the suit verily indicates 
its mind to a large extent, and conclu- 
sively determines the entitlement of the 
plaintiff to Such a grant and it would thus 
mean that there has been an application 
of the mind of the Court to the subject 
before it, when it made such a grant un- 
til the disposal of the suit. Such a more 
or less conclusive ‘determination of the 
right of the plaintiff or the other party 
in the matter of the grant of an injunc- 
tion until the disposal of the suit, ob- 
viously involveg the hearing of both the 
sides as otherwise the principles of natu- 
ral justice also would be affected, There- 
fore, in our view if any order under 
Order 39, Rule 1 is made in and by which 
a temporary injunction is granted until 
the disposal of the suit, that by itself 
pre-supposes that there was a hearing on 
the subject-matter and both parties were 
before the Court at or about the time 
when such an order was made. The se- 
cond broad division which we have re- 
ferred to concerns itself with the issu- 
ance of such temporary injunctions until 
further orders. The severety of such in- 
junction is lesser in scope than the one 
which is granted by the Court while ex- 
ercising jurisdiction under the first part 
of Order 39, Rule 1 (b). In the second 
part where an ad interim injunction is 
issued until further orders, as in this 
case, it cannot be said that the order was 
issued after the court has formally ex- 
pressed its decision on the question, but 
it is reasonable to assume that such an 
ad interim injunction and notice which is 
usually issued by our Courts are made 
on a prima facie reading of the plaint and 
the affidavit which are the only docu- 
‘ments available to the Court for issuance 
of such a temporary order. In such a 
case, the question which arises imme- 
diately for consideration is, whether an ad 
interim injunction issued under the second 
head as above would algo be subject to 
the same treatment in the judicial pro- 
cess and more particularly, in the mat- 
ter of the invocation of the appellate 
jurisdiction of the higher hierarchy of 
|Courts, which are contemplated under 
the Code of Civil Procedure itself. 


6- Order 43, R. 1, Civil Procedure 


Code, is the relative appellate provision 
with which we are concerned. Order 43, 
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Civil Procedure Code, dealing with the 
appeals from orders, provides in R. 1 (r), 
that an appeal shal] lie from an order 
under Rule 1, Rule 2, Rule 4 or Rule 10 
of Order 39. The inhered concept in an 
appeal is to provide to the Appellate 
Court an opportunity to affirm or reverse 
the orders or judgments of the Courts 
below. Such orders. should necessarily 
be formal expressions of a decision which 
should be based on grounds and reasons. 
Even in affirming judgments of the appel- 
late Courts, it becomes sometimes neces- 
sary for it, unless otherwise not required 
to state the reasons for such affirmance 
of the orders and judgments of the courts 
below. It should appear on the face of” 
the appellate order that it has considered 
the reasons given by the lower court and 
in its opinion, there is no compelling re- 
ason to differ from it. On the other hand, 
if it is a reversing judgment it follows 
that the appellate court while exercising - 
its appellate jurisdiction should not only 
substantiate its decision by laying thread- 
bare its own hypothesis on which it de- 
cides but also give adequate and sufficient 
reasons to differ from the findings of the 
trial Court and the reasons given by it. 
These are the normal features in an ap- 
pellate judgment. Therefore, when the 
appellate court is asked to consider the 
non-speaking order and an order not 
based on any grounds and in particular, 
an order which is not even supported by 
eny data, then the appellate court should 
invariably convert itself into a trial court 
and hear both the parties and admit evi- 
dence and render its decision for the first 
time on merits, Order 41, Rule 27 (1). 
and (2) read as follows: . 

(1) The parties to an appeal shall not 
be entitled to produce additional evidence 
whether oral or documentary in the Ap- 
pellate Court but if— 

(a) the Court from whose decree the 
appeal is preferred has refused to admit 
evidence which ought to have been ad- 
mitted, or 

(b) the party seeking to adduce addi- 
tional evidence satisfies the Appellate 
Court that such evidence notwithstanding 
the exercise of -due diligence, was not 
within his knowledge or could not be 
produced by him at or before the time 
ee the decree under appeal was pass 

, or 

(c) the Appellate Court requires any 
documents to be produced or any witness 
to be examined to enable it to pronounce 
judgment or. for any other substantial 
cause, 
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- |the appellate Court may allow such 
evidence or document to be produced or 
witness to be examined. 


(2) Where additional evidence is al- 
lowéd to be produced by an appellate 
Court, the Court shall record the reason 
for fits admission.” . 


Order 41, Rule 27 (1) (a) and (b) are 
clear and clinching. But could it be said 
that) when an appellate court is seized of 
a subject like the one under examination, 
it cquld require any document to be pro- 
duced or any witness to be examined to 
enable it to pronounce judgment or could 
do so for any other substantial cause in 
cases where it is examining a non-speak- 
ing, |non-reasoned and groundless order. 
We hre of the view that it cannot. This 
is so because Order 41, Rule 27 (2) pro- 
vide the key for the admission of such 
additional evidence by appellate courts. 
It says that where additional evidence is 
court to be produced by an appellate 





court, the court shall record the reason 
for its admission, We are unable to com- 
prehend that in an appeal like the one 
under consideration what reason the ap- 
pellate court can possibly give compelling 





the parties to produce either oral or docu- 
men evidence. We shall advert to 
this at a latter stage. A fortiori in a case 


where the order of the trial court does 
not h any grounds or a decision on 
which it is based, then in our view, call- 
ing for additional evidence either oral or 
documentary, is not provided for either in 
Sectipn 107 or Order 41, Rule 27, Civil 
Hat eee Code, An order such as “ad 
inte injunction and notice” does not 
come! within the purview of the first di- 
vision, which we have made in the text 
of Order 39, Rule 1 (b). It squarely 
comes under the second division which 
we thought of. So, it is purely an order 
which is a step in aid to a reasoned order 
which has to be passed after notice and 
after | hearing both parties, Therefore, 
even |though Order 43, Rule 1, expressly 
referg to an order made in Order 39, 
Rule |1 as an appealable order neverthe- 
less that order should be a decision based 
on same grounds and not.a mere preli- 
minary erder for the maintenance of the 
status quo between the parties. 


7 It is in this light, the inbuilt 
ds in the infrastructure in O. 39, 
looms large. Inter alia Order 39, Rule 4 
e that an order for an injunction 


safe 


may be discharged or varied or set aside 
by the Court on application made thereto 
by any party dissatisfied with such order. 
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This inbuilt safeguard in Order 39, Rule 
4 by itself is indicative of the fact that a 
summary or a cursory. interim injunction 
granted by the Courts under the second 
part of O, 39, R. 1 (b) could easily be 
varied, discharged or set aside by the 
Court on an appliction made thereto by 
the aggrieved party to whom invariably 
notice of such order is given, Though an 
ex parte order of injunction prima facie 
projects a case of affection of rights, yet 
it is not so grave at that stage because it 
is more or less a quia timet remedy which 
contemplates the maintenance of the 
status quo or the forbearance from doing 
an act imminently prejudicial to the 
plaintiff who obtains the order; In such a 
case, the Court passes an ex parte order 
which ensures preservation of existing 
rights until further orders or until final- 
ly adjudicated upon by it. So it appears 
to us that the invocation of the jurisdic- 
tion of the appellate Court under Order 
43, Rule 1 (r) at that stage would be to 
allow a party not seriously injured to ini- 
tiate legal action contrary to the maxim— 
Actio non detur non damnificatus—An ac- 
tion is not given to him who is not injur- 
ed. The injury should be an actionable 
injury, otherwise, the party is non damni- 
ficatus and it is a case of damnum sine 
injuria. The formally affected party on 
receipt of the notice of the injunction, 
can seek to vacate it or modify it under 
Order 39, Rule 4, This sub-clause to 
Order 39, Rule 4, introduced out of ne- 
cessity and therefore, has to be under- 
stood as having been introduced because 
it is necessary. Such a provision cannot 
be lightly ignored or hopped over so as to 
seek umbrage under Order 43, Rule 1 (r) 
as it would be premature to do so besides 
being unnecessary. ‘Therefore, the re- 
course to the appellate court at that in- 
choate and imperfect stage with no evi- 
dence excepting the self-serving plead- 
ings of the complaining party and with 
an order sans reasons would not have been 
the intention of the Legislature, when it 
provided for an appeal under Order 43, 
Rule 1 (r) against orders made under 
Order 39, Rule 1, In our view, such ap- 
peals are intended as against orders pass- 
ed after hearing all parties and contain- 
ing reasons and grounds for the grant or 
refusal of such temporary injunctions and 
which grant or refusa] damnifies or in- 
jures the affected party in the realistic 
sense, The Civil Justice Committee refer- 
red to by Mr. Vedantam Srinivasan has 
made certain recommendations as early 


as 1926. They have pointed out the re- 


~ ner, 
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- asons and the gravity involved in the 
grant of such ad interim injunctions. To 
quote would be better. (The Civil Rules 
of Practice and Circular Orders Vol. I 
page 17). 

“It appears to us that interlocutory 
injunctions are, throughout India, grant- 
ed much too freely and without sufficient 
care to impose terme. ............ The ques- 
tion whether such an order should be 
granted involved a great deal more than 
‘mere compliance with these conditions 
(laid down in Order 39) it involves a cer- 
tain amount both of law and common- 
SENSE, - iicsisiedeesstcconncoves Again we consi- 
der that a court which is not prepared to 
hear the defendant on an application of 
_this sort in a few days and which gives 
an-ex parte injunction which it knows 
must continue for weeks is exercising its 
jurisdiction in a highly dangerous 
Such injunctions when granted at 
all should invariably be limited to hold 
good only until a specific and early date. 
By early is meant for this purpose not a 
month but a week or less, i.e., a minimum 
time within which a defendant can come 
effectively before the Court assuming that 
to get rid of the injunction he will be 
prepared to-use the greatest expenditio 
possible, .......ecceseeeee So far as compa- 


ratively. junior officers are concerned, we . 


are convinced that no great improvement 
will be effected in this matter unless they 
are made to appreciate that the granting 
of an ex parte injunction is a serious res- 
ponsibility; that having granted the in- 
junction they are under a duty to take 
the greatest pains to do everything pos- 
sible to protect the absent defendant.” 

‘Viewed in this background of ‘such en- 
lightened observations of the Civil Justice 
Committee made in 1926, it would be 


adding fuel to the fire if we accede to the. 


argument of Mr. R. S. Venkatachari that 
a bare order such as ad interim injunc- 
tion and notice is an appealable one with- 
in the meaning of-Order 43, Rule 1 (r). 
We are of the view, that Order 43, Rule 
1 (r) could be invoked only in cases where 
the lower appellate Court after hearing 
the affected party makes a decision within 
the meaning of Section 2 (9) and (14), 
Civil Procedure Code and so expresses it- 
self formally so that its reasoning and 
the grounds on which its decision is based 
could be scrutinized by the higher court. 


8. Examining the precedents 
touching on this subject as well as those 
decisions which are analogous to the dis- 
cussion in which we are in, we find a 
bare groundless, reasonless order which 
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is on the top of it an ex parte one, can- 
not be the subject-matter of an appeal. 


9. In Luis v, Luis, (1889) ILR 12 
Mad 186 the question was whether an 
appeal lay against an order for issuance 
of a notice under Section 494 of the old 
Code which is equivalent to Order 39, 
Rule 3, Civil Procedure Code, The learn- 
ed Judges while negativing the conten- 
tion that an appeal would lie even as 
against such an order, made the follow- 
ing observations, which are very aa le 
ant for our purposes: 


“The order made by the Subordinate 
Judge was not the formal expression of 
his decision on the question, whether an 
injunction should be granted or. not’. . 

A Division Bench of this Court which 
rendered the decision was aware that no 
appeal lay expressly to the appellate 
court-against drders passed under Section . 
494, old Civil Procedure Code equivalent 
to Order 39, Rule 3, Civil Procedure Code 
(1908), We are referring to this judg- 
ment only to point out that an appealable ` 
order should be one which should be the 
formal expression of a decision of a court 
on the question. As the members of the 
Civil Justice Committee have pointed out 
such matters ought not to be interpreted 
in a wooden way but should always be 
tempered and allowed by commonsense. 
Even according to the Shorter Oxford 
English Dictionary a decision means, ac- 
tion of deciding (a context, question) etc. 
Obviously two parties are required for a 
contest and two opinions should be avail- 
able to decide a question, While issuing 
an ad interim injunction ex parte, no such’ 
occasion arises, The Federal Court in 
Shyamkant v. Rambhajan, (AIR 1939 FC 
74) while deciding the question whether 
an order made by a Civil Court under 
Order 21, Rule 66, Civil Procedure Code 
is an order or not as understood by the 
other provisions in the Civil Procedure - 
Code itself, the Court said that such an 
order is not a judicial adjudication of any 
question arising between the parties. 
Analogically in two decisions of our Court 
two learned Judges have taken the view 
that an order under Section 9 (1) of the 
Madras Cultivating Tenants Act (Act 24` 
of 1956) will not take into its campus 
every decision and that the expression 
“every decision” in Section 9 (2) of the 
Act, referred only to a final decision in 
regard to right of parties with reference 
to the dispute under Section 9 (1)- and 
would not include orders passed on inter- 
locutory applications. To the same effect 
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is as decision of our Court in Peria Ma- 
ria Goundan v. Ramaswami Gounder, 
(1962-1 Mad LJ 108). 


pi ‘After having proceeded thus, 
we now conceive of the real position 
as what should the appellate court do 
in stich’ circumstances. We have already 
touched upon this aspect and opined that 
the appellate Court cannot in the peculiar 
circ 
jurisdiction under Order 41, Rule 27 (c) 
and | require the appellant or the respon- 
dent before it to produce any witness so 
as tp enable it to pronounce a judgment 
or l] for the same for any other sub- 
stantial cause, If they attempted to do so, 
as was done by Maharajan, J., in Mangai 

v. Asokan, 1973-1 Mad LJ 128 = 








is confronted with only the 
pleading of the plaintiff, 


self-serving 
namely, the 


application for the grant of an injunction. 
In our view, the appellate Court at that 
particular time and in that situation need 
not tall for additional evidence to enable 
it to| give a judgment for it would tant- 
amount to usurpation of the duties of the 
trial} Court which would ordinarily be 
obliged to entertain such evidence and 


pass |a final order under the first part of. 


Order 39, Rule 1 (b). In fact, a decision 
cited| by Mr. R. S. Venkatachari, though, 


of course, is in his favour in so far as” 


the jconclusion therein is concerned, 
touches upon this question. The learned 
Judges in that decision, namely, Chha- 
ganla] v, Niwasdas, (AIR 1963 Madh Pra 
208) Taaed as follows: 


‘Where, however, an appéal against 
an interim order has been filed the ap- 
pellate court will not be bound to apply 
its mind to all those matterg which the 
original court is bound to’consider on 
cause; shown by the party affected by ad 
interim order, .......c.:.eeeeee. I do not feel 
inclined in this case to go into the merits 
of the various questions to which the trial 
Court will be bound to apply its mind be- 
fore arriving. at a decision whether the 
order|of temporary injunction should con- 
tinue [during the pendency of the suit.” ` 
These observations are certainly pointers 
to our view that it is neither just, con- 
venient or expedient for the appellate 
Court] tg sit in the armchair of the trial 
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t and the affidavit in support of the 
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court and cal] for evidence and adjudi- 


cate the matter, as if the subject-matter 
has come up before it for the first time. 
Order 20, Rule 4, Civil Procedure Code 
dealing with the judgments and decree 
equally provides necessary intelligence 
which might be taken as guideline for 
adoption in such matters. Order 20, Rule 
4, Clause 2, says: 

“Judgments - of other Courts shall 
contain a concise statement of the case, 
the points for.determination, the decision 
thereon, and the reason for such deci- 
sion.” 

We have already referred to Section 2 
(9) which says that judgment means the 
statement given by the Judge of the 
grounds of a decree or order. Therefore, 
it appears to us that even if an order is 
passed, it- is mandatory on the part of 
the Court making that order to decide 
the points for determination and he 
should give the reason for his decision. 
When this is absent; we fail to see how 
an appeal can lie against such an order. - 


11. The anomalous result, which 
ie likely to flow from the acceptance of 
contention of the counsel for the respon- 
dent can easily be illustrated. Supposing 
a suit is filed by X against A, B, C. and D 


.and X secures an ex parte ad interim in- 


junction with notice to A, B, C, and D. 
If A,- B, C, and D, are represented by dif- 
ferent counsel it is possible that A and B 
might invoke Order 39, Rule 4 C. P. C. 
and seek to vacate the interim order of 
injunction and C and D might file an ap- 
peal against the same order in the appel- 
late Court; There is every possibility of 
conflicting orders being passed by these 
two judicial functionaries, In order to se- 
cure consistency and primarily to harmo- 
nise and reconcile the situation, it is ne- 
cessary to find a solution, In such situa- 
tions, the: manifest contradiction of the ap- 
parent purpose of the enactment should be 
avoided. Though its scriptum est is the 
first principle of interpretation, yet if the 
application of the text in an’ enactment, 
wherr read in conjunction with other pro- 
visions leadg to a result so unreasonable 
that it is self-evident that the Legislature 
could not have meant what it has said, 
then it is the duty of the Court to recon- 
cile and harmonise the situation, 
Code of Civil Procedure being a codified 
law regarding procedure and being com- 
prehensive enough, must be taken and 
read as a whole and its provisions and 
the intent and object of such provisions 
upheld. ‘Division of a statute into parts 
or chapters is for purposes of convenience. 


The — 
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The object of such division is not that 
each part or chapter should be read in- 
dependently of each other as a complete 
code by itself”. In order to set at rest 
such glaring anomalies the only solution 
appears to be to hold that no appeal will 
lie against an ex parte ad interim injunc- 
tion but that the specific remedy available 
in Order 39, Rule 4, Civil Procedure Code 
has tə be availed of by the interdicted 
party so that a final reasoned order could 
be obtained in the trial court itself 
against which the Code has provided an 
obvious appeal under Order 43, Rule 1 (r) 
Civil Procedure’ Code. 


12. We shall now take up the se- 
rious contention of Mr. R. S. Venkata- 
chari, who, after referring to the catena 
of decisions, relied upon the decision in 
Mangai Achi v, Asokan, 1973-1 Mad LJ 
128 = (AIR 1973 Mad 258)-and took us 
through the Full Bench decision of the 
Allahabad High Court in Zila Parishad v. 
B. R. Sharma, AIR 1970 All 376 (FB). 
We may point out at once that the occa- 
sion for the Full Bench to decide on the 
subject was that there wag difference of 
opinion between the two Division Ben- 
ches of that Court, In Raja Deo Singh v. 
Kr, Shambho Krishna Narain, (1960 All 
LJ-124) a Division Bench of the Allaha- 
bad High Court took the view that 
no appeal lay against such interlocutory 
and reasonlesgs order made under Order 
39, Rule 1, or even under Order 43, 
Rule 1 (r) C. P. C, The Full Bench said 
that the language and the object of R. 1 
(r) of O, 43 and the scheme of Rules 1 to 4 
of Order 39 show that an appeal also lies 
against the ex parte order of injunction. 
Broadly stated this proposition is prima 
facie right. But when it comes to a ques- 
tion of considering the order, which is 
not an equation of a decision made by a 


Civil Court, which decision has to be. 


founded on reason, then the problem be~ 
comes somewhat baffling, and it is, there- 
fore, the question arises whether a lite- 
ral compliance of the appellate provision 
under Order 43, Rule 1, alone is the re- 
medy available under the Act or is there 
anything else available in the alternative. 
No doubt, if alternative provisions of 
procedure are available in the Code of 
Civil Procedure, it is open to a litigant 
to adopt one or the other provided for. 
But read in conjunction with the other 
provision of the Code of Civil Procedure 
and the nature and content of a non- 
speaking order, which is passed by a Civil 
Court and having regard to the practical 
difficulties to a litigant, the enormous de- 
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lay in the disposal of appeals, the 
prohibited costs involved in the invo- 
cation. of such appellate provisions 
and the danger inhered in such ex 
parte _ injunctions granted sometimes 
without care and without application of 
commonsense, are all the factors which 
enter into the computation to find whe- 
ther Order 39, Rule 4 of the Code of Civil 
Procedure is not the only remedy in cases 
where such orders of ad interim injunc- 
tions were passed by the trial Court with 
contemporaneous notice to the other 
side. We are of the view, respectfully 
differing from Maharajan, J., whose judg- 
ment we shall presently consider, that in 
cases where such interim orders or ex 
parte orderg are not founded on any re- 
ason and they cannot reasonably be cha- 
racterised as formal expressiong of a de- 
cision made by a Judge and which deci- 
sion in turn is not based upon intelligible 
and acceptable grounds, the remedy avail- 
able to a party affected is under Order 
39, Rule 4 and not by invoking the ap- 
pellate provision under Order 43, Rule 1 
(r). Civil Procedure Code, In a case 
where there is a reasoned judgment after 
hearing the parties and a decision based 
on various grounds is made one way or 
the other by the trial Court, then ob-| ` 
viously that would be an order which 
would come under the first division which 
we have set out above in our preface on 
Order 39, Rule 1 and it would bė an ap- 
pealable order. 


13; One other factor, which 
prompts us to accept the argument of Mr. 
Parasaran, who assisted us to a great deal 
in this case, is the long standing practice 
prevailing in this court. In Mangai Achi 
v, Asokan, 1973-1 Mad LJ 128 = (AIR 
1973 Mad 258) though Maharajan, J., 
followed the Full Bench of the Allahabad 
High Court, he allowed the parties to let 
in evidence by affidavits and examin- 
ed the subject matter by himself as if he 
was a trial Court and ultimately disposed 
of the appeal. We find in the course of his 
judgment that the parties in the appellate 
stage have filed affidavits setting forth 
al] the relevant facts and the respondent 
filed counter affidavits in which he does 
not dispute the truth of such facts. 
Therefore, the situation before Mahara- 
jan, J. was this. Though the parties object- 
ed to the maintainability of the appeal, 
yet they would furnish and feed the ap- 
peal with relevant material to enable it 
to decide whether an injunction should 
be granted or not as if it was a trial 
court, We have already expressed the 
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view that such an invitation to the par- 
ties to file affidavits or to bring in fresh 
evidence at the appellate stage when the 
trial Court itself did not give such an 
opportunity to the parties is not contem- 
plated under the provisions of the Code 
. of Civil Procedure. Further, equity de- 
mands that a fuller opportunity should be 
given to the parties and it invariably hap- 
pens that the appellate ceurts which are 
in seisin or small appeals cannot afford 
to give larger time to the litigants but 
take only affidavit evidence and dispose 
of the matter. This again might, in some 
cases, lead to miscarriage of justice, 


14, For all the reasons stated 
above and also for the reason that long- 
standing practice in a chartered High 
Court cannot be lightly disturbed and set 
at naught. We are of the view that such 
orders which as we characterised above 
are without reason and are not based on 
any grounds can only be the subject-mat- 
ter of challenge under Order 39, Rule 4 
and cannot be the subject-matter of ap- 
peal under Order 43, Rule 1, Civil Proce- 
‘dure Code, 


15, Learned counsel, who appear- 





ed before us represented to us as a whole. 


the Bar Associations in our High Court 
and they have in one voice said that no 
such practice existed in the past, No one 
including Mr. R. S. Venkatachari brought 
to us any decision of our Court, which 
agreed with the maintainability of such 
appeals or by the filing of such appeals. 
In those circumstances, the well-known 
principle cursus curiae would apply. In 
the words of the learned Chief Justice in 
Annamalai v. Ramaswami, 1941-1 Mad LJ 
45 at p. 67 = (AIR 1941 Mad 161 at p. 171) 
(FB) that it will not be desirable to de- 
part from this long course of decisions 
and upset what was regarded in the pre- 
sidency as a settled cursus curiae for over 
50 years. A more telling pronouncement 
is found in C. I. T. Bombay v, R. H. Pan- 
‘dit, (ATR 1974 SC 2269), There, the Sup- 
reme Court was considering a practice of 
that Court. The Supreme Court said that 
cursus curiae est lex curiae, ie., the prac- 
tice of the Court is the law of the Court 
and where a practice has existed, it is 
convenient to adhere to it because it is 
the practice. Having regard to such an 
established practice in the past and as no 
decision of our Court has been brought to 
our notice, which enabled the filing of ap- 
peals under Order 43, Rule 1, against in- 
terlocutory orders not based on any 
grounds and not being a formal expres- 


~ 
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sion of-decision, we are unable to follow 
the decision of the Allahabad High Court 
and which in turn was referred to by 
Maharajan, J., in Mangai Achi v. Asokan, 
1973-1 Mad LJ 128 = (AIR-1973 Mad 258). 

16. We, therefore, find that the 
order of the Court below, which issued an 
order directing interim suspension of the 
order of the trial Court in I. A. No. 595 
of 1975 in C. M. A. No, 72 of 1975, is an 


. order which is absolutely without juris- 


diction. We, therefore, set aside the same 
under Section 115 C. P. C. 

17. The Civil Revision Petition is 
allowed, There will be no order as to 
costs, ` 


18. We express our thanks to Mr. 
Parasaran, who assisted us as Amicus 
Curiae and, who hag taken a great in- 
terest in the subject matter and to Mr. 


' Narayanaswamy, President of the Advo- 


cates’ Association, Mr. Shrinivasavarada- 
chari, representing -the Bar Association, 


. Mrs. Radha Gopalan of the Women Law- 


yers’ Association, Mr, N. C. Rathavachari 
and Mr. Vendantam Srinivasan, who assit- 
ed us to solve the inconvenience as well as 
the provocation given to us, Before leav- 
ing this matter, we would like to make 
some practical suggestions, We have al- 
ready accepted a portion of the report of 
the Civil Justice Committee. Even in 
1926, it was desired that such ad interim 
injunction should not stand, unless affrm- 
ed or dissolved, for more than a week. 
It is, therefore, desirable that the trial 
Courts, which pass such orders should 
not give more than a week’s time to en- 
able the other side to appear and if the 
other side files an application under 
Order 39, Rule 4, Civil Procedure Code 
to vacate or modify the same, such ap- 
plications also have’ to be heard within 
two weeks thereafter. The entire matter 
should be settled within a month, Other- 
wise, the litigants would be frustrated and 
the hope that the poor litigant has in a 
court of law will become a dupe. We, 
therefore, suggest that in all such situ- 
ations, the Courts which are guided by 
expediency and avoidance of delay should 
dispose of such applications at least with- 
in 30 days from the date when they issue 
such ad interim injunction orders. In the 
instant case, we direct the District Mun- 
sif to take up the application I. A. No. 
2382 of 1975 on his file and dispose of the 
same by 15th April, 1976. The appeal 
C. M. A. No. 72 of 1975 on the file of the 
Subordinate Judge is to be automatically 
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and should be deemed to have been dis- 
missed. 
; Order accordingly. 
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. Mangalam Pillai and others, Appel- 
lants v. C. 8: Appavoo Pa and others, 

Respondents, 
Appeal No, 290 of 1970, D/- 24-10- 
(A) Deed — Construction — Conside- 
ration of surrounding circumstances to 
interpret words in instrument. i 


It is no doubt true that in the mat- 
ter of interpretation of documents Courts 
are guided primarily by the letters with 
which they are couched. The writing 


which produces the instrument often. 


takes precedence in the matter of the 
understanding of the true meaning of the 
document. But a well set exception is 
always carved out to this accepted norm. 
If such an instrument ig contemporane- 
ous in point of time with other documents 
and if those two sets of documents have 
been understood and acted ‘upon by 
parties in á particular manner, then even 
though .the letters and writing of such 
document may prima facie give a parti- 
cular meaning to it, yet the same has to 
be read in conjunction with such contem- 
poraneous documents and be interpreted 
in the light of the subsequent conduct of 
the authors of the said documents, The 
best and the surest mode of construing an 
- instrument is to read in the sense which 
would have been applied when it was 
drawn up., AIR 1954 SC 345 Rel. on. 
(Para 7) 
. (B) Specific Reltef Act (1963), Sec- 
tion 16 — ‘Sale of immovable property — 
Stipulation in agreement for reconveyance 
within specified time — Option not exer- 
cised within time lapses and relief of spe- 
cific performance cannot be granted. 

In all cases where the subject-matter 
of the bargain is immovable property, 
the accepted rule ig that even if the 
parties agreed that such a contract should 
be performed within an agreed period of 
time, then such time would not be the 
essence of the contract. But even to this 

_well known equitable doctrine, there is 
an exception. In cases where the parties 
contemplate to reconvey property pur- 
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chased by them and such an agreement of 
reconveyance is contemporaneous with 
the primary sale of the property, and 
there is a stipulation in the agreement of 
reconveyance that certain things have to ` 
be performed within a certain time and 
in accordance with certain stipulations, . 
then such covenants including the 
stipulation, as to time has to be respected 
to the last letter, and equity will not in- 
terfere and extend its arm of sympathy 
by, varying or modifying the express 
stipulations, conditions and covenants of 
such a-contract of reconveyance, In such 
cases, equity arrays itself with. common 
law and enforces such- agreements of re- 
conveyance in accordance with its tenor 
and strict conditions, (Paras 9, 11) 
Cases Referred: Chronologiéal Paras 
AIR 1975 Kant b= (1974) 2 Kant LJ 450 
(SB) 8. 
AIR 1969 SC 405 = (1968) 2 SCR 238 10 
AIR 1963 SC 1182 = (1962) Supp 3 SCR 
476 10 
ATR 1954 SC 345 = (1955) 1 SCR 174 8 


. ATR 1954 Mad 799 = (1954) 2 Mad LJ 


141 10 
AIR 1950 FC 38 = 1949 FCR 537 10 


T. R. Ramachandran and T. R. Raja- 
gopalan, for Appellants: Row and Reddy 
and M. P. Subbayya, for Respondents, 


RAMAPRASADA RAO, J.:— The 
first to the fourth defendants in-O: S. No. 


. 298 of 1966 in the court of the Subordi- 


nate Judge of Tiruchirapalli are the ap- 
pellants. The plaintiff one C. S. Appavoo 
Udayar filed a suit for the specific - per- 
formance of a contract under which the 
first ‘defendant purported to convey the 
suit property for a-sum and consideration 
of Rs.11,500/-, The plaintiff also sought for 
redelivery of possessions of the -suit pro- 
perties and for a direction as against the 
first defendant to account-for the mesne 
profits ever since the date he was dis- 
possessed of the properties to the date ol 
actual re-delivery of possession. The re- 
levant facts which led to the institution - 
of the suit for specific performance on 
3-10-1966 are as follows:— 

Under Ex. A-1 dated 2-5-1962 the 
plaintiff mortgaged certain properties not ` 
covered by the suit. It was discovered 
that the plaintiff did not have any title 
to such properties, Consequent upon ` 
such a misconduct and wmisrepresenta- 
tion on the part of the plaintiff and ag 
the first defendant’s security was in jeo- 
pardy, he gave a complaint to the police 
for cheating as against the plaintiff, unde) 
Section 420, Indian Penal Code, There- 
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after, the parties adjusted their serious 
differences in and by which the plaintiff 
agreed to execute a sale deed over the 
suit properties and did execute the sale 
deed under Ex, A-3 dated 4-1-1964 for a 
sum and consideration of Rs. 10,000/-. 
This document was registered as docu- 
ment No. 259 on 21-4-1964. It may be 
of interest to note that consequent upon 
the adjustment of differences as above 
outside court, the Criminal Case by then 
leid by the first defendant as against the 
plaintiff was dismissed and the plaintiff 
was discharged on 31-12-1963. It is com- 
mon ground that during the period of ne- 
gotiations as above the necessary stamp 
papers for the sale of the suit properties 
by the plaintiff to the first defendant 
were purchased on December 22 and 31, 
1963. Though the sale deed was exe- 
cuted on 4-1-1964 under Ex. A-3, it was 
registered contemporaneously with an- 
other agreement Ex A-4 dated 8-1-1964 
in and by which: the first defendant 
agreed to sell back the suit properties 
within one year from the date of execution 
of the sale deed Ex. A-3. It is not in dis- 
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` Ex. A-4 and that his later dealings under 
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of 


- Ex. A-7 whereby he conveyed the pro- 


pute that the plaintiff never made it ap- | 


pear that he was interested in the re-pur- 
chase of the property during the period 
of one year which was the period agreed 
upon for the re-conveyance of the proper- 
ty by the first defendant to the plaintiff. 
As within the period contemplated for 
purchase under Ex, A-4 the plaintiff did 
not seek for a reconveyance thereof, 
first defendant sold the suit properties 
under Ex, A-7 dated 29-11-1965 to defen- 


ri 


the ` 


dants 2 to 4, who thereafter transferred © 


the properties in favour of the 5th and 
6th defendants. The plaintiffs case as 
pleaded in the court below is that the 
sale deed Ex. A-3 is not a sale at all and 
if at all one it is void under Sections 23 
and 16 of the Contract Act. His case is 
that he was coerced and compelled to 
execute the sale deed and he had not the 
necessary intent to convey title there- 
under. In any event he would aver that 
the term of one year provided for the re- 
conveyance of the property under Ex. A-4 
is not the essence of the contract and 
even the terms of Ex. A-4 literally inter- 
preted would only give the impression 
that it is an agreement to convey immov- 
able property which was the subject mat- 
ter of an earlier sale and not an agree- 
ment to reconvey, As in the case of con- 
tracts to convey immovable property, 
time is never understood as the essence 


of the bargain, the: first defendant cannot 


perty to defendants 2 to 4, who in turn 
transferred the same to defendants 5 to 
6 are inoperative and not binding on the 
plaintiff. It is said that the plaintiff was 
dispossessed from the properties on 4-4- 
1966 and in that view all the defendants 
are liable to render an account for the 
mesne profits, The plaintiff admits that 
the first defendant did sell the properties 
under Ex.-A-7 to. defendants 2 to 4 and 
that he objected to the registration of 
the documents executed by the first 
defendant in connection with the sale of 
the suit property by him to defendants 2 
to 4. The plaintiff avers that he is ready 
and willing to deposit into Court the 


„agreed sum of Rs. 11,500/- as per the 


agreement Ex. A-4 dated 8-1-1964, and 
claims the usual decree for specific per- 
formance. 


2. The defendants on the other 
hand would aver that the sale Ex-A.-3 is 
fully supported by consideration, as the 
recitals therein disclosed that these were 


pre-existing debts of the plaintiff 
which were paid off and  dis- 
charged from and out of the 


sale consideration, The case of the plain- 


-tiff that the sale had taken place by mis- 


representation and fraud and in order to 
stifle prosecution is denied. The first de- 
fendant expressly denies that he is guilty 
of any flagrant breach of trust nor has 
he abused the confidence alleged to have 
been placed in him by the plaintiff, The 
first defendant’s case is that he let in 
the plaintiff's son as his lessee of the suit 
properties soon after the purchase and 
had to institute proceedings before the 
revenue court to evict him from the suit 
properties as he failed and neglected to 
pay the rent payable to the first defen- 
dant as lessee and that it was in such 
proceedings that he took possession of the 
properties on 4-4-1966 from thé plaintiffs 
son. The first defendant reiterates that 
his sale of the properties under Ex. A-7 


- to defendants 2 to 4 and the dealings by 


escape the legal liability to sell the pro- | 


them thereafter by which they transfer- 
red the properties to defendants 5 and 6, 
are all independent transactions which 
cannot be questioned or challenged by 
the plaintiff. The first defendant states 
that under Ex, A-4 which was a docu- 
ment contemporaneously registered along 
with Ex. A-3 the plaintiff acquired only 
a right of reconveyance and not a right 
to convey as alleged and in those cir- 


, 
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cumstances, the demonstrable intention 
between the parties was that time pres- 
cribed under Ex. A-4 for such re-purchase 
should be the essence of the contract. As 
the plaintiff did not seek for any. such 


reconveyance within the year, nor has he- 


called upon the first defendant to execute 
such a deed of reconveyance within the 
time prescribed, the plaintiff has lost his 
right to seek for specific performance and 
that, therefore, the suit is misconceived. 


3. On the above material plead-. 


ings the following issues were framed. 


‘1. Was the deed dated 4-1-1964 ‘by 
the plaintiff in favour of the Ist defen- 
dant not an out and out sale? i 


2. Is the plaintiff entitled to get re- 
conveyance of the suit properties for. all 
or any of the reasons stated in the plaint ? 

3. Are the defendants 2 to 6 bona fide 
alienees entitled to protection? 

4. Is the plaintiff entitled to rendition 
of accounts? ; 

5. Is the suit barred by limitation? 

6. To what relief, if any, is the plain- 
tiff entitled? 

(Additional issues framed on 
. 6-7-1968). 
Is the suit not properly valued? 


4. The leaned Judge held that the 
first defendant did acquire a valid market- 
able title to the suit properties under 
Ex. A-3 and that it was not vitiated by 
misrepresentation, fraud or coercion as 
alleged by the plaintiff and it is not hit 
either by Section 23 or Section 16 of the 
Contract Act. On Issue 2, he found that 
the plaintiff was entitled to get the con- 
veyance of the suit properties from the 
defendants, as, on a literal reading of Ex. 
A-4, the learned Judge was of the view 
that Ex, A-4 cannot be understood or 
interpreted as an agreement of reconvey- 
ance but only as an agreement of convey- 
ance. He found that defendants 2 to 4, 
are not bona fide alienees of the suit pro- 
perties and that they are not entitled . to 
any protection by reason of the purchase 
ofthe suit properties under the register- 
ed document Ex, A-7 dated 29-11-1965. 
He held that the suit for specific perform- 
ance was not barred by limitation and 
“found Issue 4 regarding the rendition of 
accounts in favour of the plaintifi He 
agreed with the plaintiff that the suit for 
specific performance has been properly 
valued and in the result, he passed the 
usual decree for specific performance di- 
recting defendants 1 to 4 to execute a re- 
gistered sale deed in respect of the suit 
properties in favour of the plaintiff and 
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gave incidental directions to the plaintiff 
to deposit the agreed amount into court 
to enable him to obtain the reconveyance. 
The usual default clause was provided 
for. He also gave a direction to defendants 
ito4 to render an account to the plaintiff 
for the profits derived from the suit pro- 
perties from the date of dispossession, 
namely, 4-4-1966 till date of delivery of 
possession, Certain consequential reliefs 
were also given in favour of the plaintiff 
whereby the dealings inter se as between 
defendants 1 to 4 on thé one hand and ; 
defendants 5 and 6 on the other, were 
rendered invalid, It is as against this 
judgment and decree that the present ap- 
peal has been filed, 


5. Mr. T. R Ramachandran, 
learned counsel for the appellants, wants 
us to consider the entirety. of the circum- 
stances instead of solely relying upon the 
words and content of Ex. A-4 to apprise 
the situation. According to him the ex- 
pression “Kiraya Udampatikkai” used in 
Ex. A-4 has to be read in conjunction 
with the conduct of the parties and par- 
ticularly that of the plaintiff and his son. 
He would also refer to the oral evidence 
let in and particularly the silence of the 


. plaintiff during the period of one year 


provided for under Ex. A-4 and urge that 
what wag in contemplation of the parties 
was an agreement of reconveyance and 
not an agreement of conveyance. Accord- 
ing to him the privilege gained by the 
plaintiff by reason of the above to re-pur- 
chase has become: extinct with the lapse 
of the period of one year and he cannot 
by out of place considerations seek for 
specific performance of a contract which 
has become extinct after efflux of the 
prescribed time, Though the words 
“Marukirayam” do not find a place in 
Ex. A-4, the legal rights secured by the 
plaintiff under Ex. A-4 has to be under- 
stood along with the surrounding circum- 
stances of the case. Contending contra, 
the learned counsel for the respondent 
would urge that the suit agreement Ex. 
A-4 should be considered as an agree- 
ment which is independent of the sale 
under Ex. A-3 and in the absence of the 
expression reconveyance in the agreement 
to convey, the court should not stretch- 
the legal effect of the documents go as to 
find a case in favour of the appellants. 
Relying on the well-known principle that 
a document has to be construed on its 
own terms and ag Ex. A-4 is an agree- 
ment of sale and not an agreement of 
re-sale the occasion to consider contem- 
poraneous facts does not arise. In effect, 
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the learned counsel’s argument is that 
having regard to the evidence both oral 
and documentary in this case the inten- 
tion of the parties cannot be brought to 
bear on the reality of the situation and 
the plaintiff denied the right to secure 
the specific performance of the contract 
under Ex. A-4, 


6. It is no doubt true that in the 
matter of interpretation of documents 
Courts are guided primarily by the letters 
with which they ere couched. The 
writing which produces the instru- 
ment often takes precedence in the mat- 
ter of the understanding of the true mean- 
ing of the document. But a well set ex- 
ception is always carved out to this ac- 
cepted norm, If such an instrument is 
contemporaneous in point of time with 
other documents and if those two sets of 
documents have been understood and act- 
ed upon by parties in a particular man- 
ner, then even though the letters and 
writing of such document may prima 
facie give a particular meaning to it, yet 


the same hag to be read in conjunction. 


with such contemporaneous documents 
and be interpreted in the light of 
the subsequent conduct of the 


authors of the said documents. The best 
and the surest mode of construing an in- 
strument is to read in.the sense which 
would have been applied when it was 
drawn up. Though this principle 
temporanea Expositio Est Optima Et For- 
tissima in Lege cannot, as a matter of 
course, be adopted in the interpretation of 
statutes by referring to contemporaneous 
events which led to the passing of the 
statutes, yet the intention of the parties, 
when they wrote a document, which is in 
‘the midst of other documents, might be 
gathered and further elucidated by the 
conduct they have pursued, As has been 
said by modern authorities, 


“the rule appears to be that, how- 
ever general the words of an ancient 
grant may be, it is to be construed by 
evidence of the manner in which the thing 
granted has always been possessed and 
used; for so the parties thereto must ba 
supposed to have intended”. 


7. As each case has to be decided 
on its own facts, it cannot be laid down 
with precision that the language deployed 
in an instrument should govern in all cir- 
cumstances and for all times notwith- 
standing the fact the parties who had oc- 
casion to refer to it intended that it should 
be understood in a specified way, If there 
is such evidence of supervising conduct 
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by the parties, then notwithstanding the 
express nature'of the words used in an 
instrument, such surrounding circumstan- 
ces might be taken into consideration in 
order to understand the legal effect of the 
words used by the parties in the instru- 
ment, 

8. The learned counsel for the 
respondent referred to the decision in 
Chunchun Jha v. Ebadai Ali, ATR 1954 SC 
345 = (1955-1 SCR 174). The principle 
laid down by the Supreme Court in the 
above decision is unassailable. The Sup- 
reme Court said: 


“If the words are express and clear 

effect must be given to them and any ex- 
traneous enquiry into what was thought 
or intended is ruled out, If however, 
there is ambiguity in the language em- 
ployed then it is permissible to look to 
the surrounding circumstances to deter- 
mine what was intended”. 
In the instant case the parties having used 
the words "Kiraya Udampatikkai” under- 
stood the same as "Marukirayam”. This 
later understanding of the meaning and 
purpose of Ex, A-4 cannot be lightly 
brushed aside. The first defendant filed 
a petition. before the Revenue Court, Ti- 
ruchirappalli, for eviction of the plaintiff’s 
son who defaulted in the payment of rent > 
of the suit lands which were leased out 
by the first defendant after purchase 
under Ex. A-3, This was nearly a year 
after the purchase. The plaintiffs son set 
out the circumstances under which the 
sale Ex. A-3 was executed and would say 
in Ex, B-3 as follows: 


‘In pursuant of the said arrangement 


- this respondent’s father executed a sale 


deed in favour of the petitioner on 8-1- 
1964, On the same date the petitioner 
executed an agreement in favour of this 
respondent’s father agreeing to reconve 

the property on payment of Rs. 11,500/- 
within a year”. 

The plaintiff would own the contents of 
Ex, B-3 and would swear that it was he 
who conducted the said proceedings with 
the assistance of his own lawyers, He 
would clearly say that he engaged the 
lawyer Mr. Sankara Iyer in the Revenue 
Court and instructed him to file the coun- 
ter which was, filed by his son. Again 
the plaintiff had an opportunity for a se- 
cond time to clearly set out what was the 
intention of the parties when Ex. A-4 
was entered into. Ex, A-8 is a statement 
of objections filed before the Sub-Regis- 
trar of Assurances, Tiruchirapalli at a 
time when the first defendant was selling 
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the suit properties to the second to the 
fourth defendants under Ex. A-7. In that 
statement Ex. A~8 the plaintiff stated as 
follows: , 


“The said N. Mangalam Pillai has 
` entered into an agreement with me on 
8-1-1964 for re-sale of the said property 
in my favour and I am ready and willing 
to purchase the same, Any sale in favour 
third parties will not ‘be 
binding on me, Hence I object to the 
registration of any sale deed in respect of 
e above property by N. Mangalam Pil- 
ai”, 
Here again, the plaintiff understoòd that 
Ex. A-4 was an agreement of re-sale. He 
refers to Ex. A-8 in his evidence, He had 
legal advisers even at this stage, . Accord- 
ing to him Ex. A-8 was presented by his 
Vakil on his instructions. Even in his 
chief examination he uses the word 
“Marukirayam” ag the basis of the agree- 
ment under Ex, A-4. According to him 
the parties understood Ex. A-4 thus: 


(Original in Tamil transliterated), 


“Andha Agreementil Naan Oru Waru- 
dathirkul Rs. 11,500/- “T-1 ku cheluthinal 
T-1 En Perukku Thawa Soithai maruki- 
raya pattiram eyuthi kodukka vendumen- 
dru eyuthi erundadu”.” 


The learned counsel for the respondent 
explains away the above situations and 
- statements by interested persons including 
the plaintiff by stating that they would 
not have understood the implication of 
the term ”Marukirayam” or reconvey- 
ance. We are unable to accept this ex- 
planation. The course of conduct of par- 
ties, who could speak on Ex, A-4,.its in- 
tent and purpose, re-affirms the obvious 
in Exs. B-3 and A-8, They accept that 
the only intention of the parties, when 
Ex. A-4 was executed, was that the suit 
properties had to be reconveyed within a 
year, if the plaintiff were to pay off the 
agreed consideration, The plaintiff cleverly 
explained away in the witness box that 
what was agreed to in Ex. A-4 was in- 


dependent agreement of sale and it ‘had. 


No nexus to the primary sale and it did. 
not result in an agreement for re-sale. 
Reference is also made by counsel to a 
decision of the Karnataka High Court, in 
Prem Agnani v. Sub-Registrar, Banga- 
lore, (AIR 1975 Kant 1) (SB), wherein the 
well known cardinal rule of construction 
that an instrument: has to be considered 
as a whole and the intention of the par- 
ties has to be ascertained by the terms 
thereof and not by the extraneous cir- 


cumstances or, evidence has been reiterat- 


_ nants therein and seek for specific 


-agreement of reconveyance that 
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ed, But in a case like the one before us, 
if the surrounding circumstances do form 
an integral part of one and the same 
transaction, then all such events put to- 
gether are so knitted that we are con- 
Strained to examine the resultant fabric 
of. such events to find out what the par- 
ties intended. The ambiguity in this case 
arises by necessary implication because 
the parties themselves at all material | 
times understood Ex, A-4 as an agree- 
ment of reconveyance and not as an agree- 
ment of sale, We, therefore, agree with 
the learned counsel for the appellants 
that though the lettering of Ex. A-4 prima 
facie gives the impression that it was an 
agreement of sale, yet the parties intend- 
ed that it-was an agreement of reconvey- 
ance. We may in passing refer.to an- 
other fact which is also a pointer to our 
conclusion that both Ex. A-3 and Ex. A-4 
were registered’ on the same date in the 
same office of the Sub-Registrar of As- 
surances, i 


9. The next question for conside- 
ration is whether the agreement of re- . 
conveyance as contained in Ex. A-4 would 
enable the plaintiff to overlook the cove- 

er- 
formance of such a contract on the fay 
ground that time cannot be the essence 
of a contract of a sale of immovable pro- 
perty. Admittedly, the suit’ for specific 


. performance was filed on 3-10-1966, which 


is long after the agreed period during 
which the plaintiff could seek for speci- 
fic performance of the contract of recon- 
veyance. In all cases where the subject- 
matter of the bargain is immovable’ pro- 
perty, the accepted rule is that even if the 
parties agreed that such a contract should 
be performed within an agreed period of 
time, then such time -would not be the 
essence of the contract. This being a well 
accepted rule, authorities need not be 
cited, But even to this well known: equit- 
able doctrine, there ig an exception. In 
cases where the parties contemplate to re- 
convey property purchased by them and 
such an agreement of reconveyance is con- 
temporaneous with the primary sale of the 
property, and there isastipulation in the 
certain 
things have to be performed within a 
certain time and in. accordance .with 
certain stipulations, then such covenants 
including the stipulation as to time has to 
be respected to the last letter, and equity 
will not interfere and extend its arm of 
sympathy by varying or modifying the 
express stipulations conditions and coven- 
ants of such a contract of reconveyance. In 
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such cases, equity arrays itself with com- 
mon. law and enforces such agreements of 
reconveyance inaccordance with its tenor 
and strict conditions, The reason behind 
this leaning of equity towards the common 
law is but too clear. If a specific time is 
agreed upon under the terms of the re- 
conveyance, within which the parties who 
could claim performance of such an agree- 
ment could claim it, then he can do so 
only within the prescribed time. The right 
to re-purchase is equatable to an option or 
a privilege granted to the vendor in the 
primary sale to seek for such reconvey- 
afice, As privileges cannot be gained at 
the whim and fancy of the grantee, he 
should be alert and seek for its perform- 
ance, A prescription as to time in an 
agreement of ‘reconveyance cannot be 
made elastic as by the end of the definite 
time fixed for its performance, there is 
an automatic lapsing of that privilege and 
the loss of the option in the grantee of 
the same. By reason of such a stipula- 
tion the title of the purchaser under the 
primary sale is kept in abeyance till the 
expiry of the period within which time 
the grantee of the privilege can obtain 
reconveyance of the property by seeking 
for specific performance of the agreement 
of reconveyance. This nebulous state of 
affairs in the title of the purchaser under 
the primary sale cannot be kept in abe- 
yance for a length of time beyond the 
prescribed period of time agreed upon 
between the parties. Thig would result in 
the purchaser being asked to wait with- 
out justification and look to the conve- 
nience of the grantee of the privilege to 
seek for specific performance of the 
agreement of reconveyance. 


10. We . shali now refer to the 
ratio in the appropriate cases touching 
upon the legal] point under consideration. 
The Federal Court in Shanmugam Pillai 
v. Annalakshmi Ammal, (AIR 1950 FC 
38) observed as follows: 

“The agreement reserved an option to 
A to repurchase the property and was in 
the nature of a concession or privilege on 
fulfilment of certain conditions with `a 
proviso that in case of default the stipu- 
lation should be void. A not having paid 
the instalments punctually according to 
the terms of the contract the right to. re- 
purchase was lost and could not be spe- 





cifically enforced. It was not in the- 


nature of penalty and the court had not 
power to afford relier against forfeiture 
for its breach.” 

A Division Bench of our Court in Bala- 
sundara v. Muthuvenkatachala, (AIR 1954 


Mangalam Pillai v. C. S. A. Udayar (R. Rao J.) 


‘or otherwise, 


. tract conveyance, 
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Mad 799) observed that time must be 
and is of the essence of the-contract where 
the parties have proceeded on the basis 
that there was completed sale and con- 
temporaneous an agreement to reconvey. 
In Simrathmul v. Nanjilingiah, (AIR 
1963 SC 1182) the Supreme Court, after 
finding that the sale deed and the deed of 
Treconveyance were parts of the same 
transaction, observed thus; 


“It is true that equity relieves against 
penalties when the intention of the pe- 
nalty is to secure payment of a sum of 
money or attainment of some other ob- 
ject, and when the event upon which the 
penalty is made payable can be adequate- 
ły compensated by payment of interest 
Thus relief is granted in 
equity against penal sums made payable 
on breach of bonds, covenants and agree- 


- ments for payment of money by in- 


stalments, or for doing or omitting to do ` 
a particular act. But where under a con- 
or will a beneficial 
right is to arise upon the performance by 
the beneficiary of some act in a stated 
manner or at stated time, the act must 


‘be performed accordingly in order to 


obtain the enjoyment of the right, and in 
the absence: of fraud, accident or sur- 
prise, equity will not relieve against a 
breach of the terms”, 

Lastly, in Caltex (India) Ltd, v. Bhagwan 
Devi, (AIR 1969 SC 405) the Supreme 
Court said thus: - 

“At common law stipulations as to 
time in-a contract giving’an option for 
renewal of a lease of land were consider- 
ed to be of the essence of the contract 
even if they were not expressed to be so 
and were construed as conditions prece- 
dent, Equity followed the common law 


-rule in respect of such contracts and did 


not regard the stipulation as to time as 
not of the essence of the bargain, the 
reason being that a renewal of a lease is 
a privilege and if the tenant wishes to 
claim the privilege he must do so strict- 
eA SD the time limited for the pur- 

EUS ERGE ESAV A delay on the part of 
the lessee to apply for renewal arising 


.by mere neglect on his part and which 


could have been avoided by reasonable 


_ diligence will not entitle him to claim re- 


newal’, 

It is, therefore, abundantly clear from 
the ratio in the above’ decisions that 
equity will not relieve against a breach 
of the terms of a contract which is a con- 
tract for reconveyance of immovable pro- 
perty contemporaneously entered into at 
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the time when the primary sale was ef- 
fected. Such.an option or privilege which 
the beneficiary -gains cannot be lightly 
treated by the grantee, to his own ad- 
vantage, In order to claim equity, a Party 
should do an equity. A party in default 
cannot, a fortiori, claim ag equitable right 
and geek for the extension of the time for 
performance of the contract of reconvey- 
ance on equitable considerations, By re- 
ason of the agreement of reconveyance, 
he obtaing a concession and in order to 
gain the concession he should not only be 
alert but should be diligent in claiming 
the entitlement, s 


11, In the instant case it is com- 
mon greund that the plaintiff did not 
seek for the specific performance of the 
contract of reconveyance within a period 
of one year expressly stipulated for, as 
the time for ‘such enfercement of the 
right under Ex. A-4, He did not give the 
impression that he was ready and willing 
to perform his part of the contract with- 
in the stipulated time. There was no 
notice asking for such performance nor 
was there any offer made that he intends 
to obtain reconveyance of the properties, 
He knew when he objected under Ex, A-8 
that the first defendant was dealing with 
properties to his. prejudice, Ex. A-7 was 
the deed of sale executed by the first de- 
fendant in favour of defendants 2 to 4 in 
November, 1965. The plaintiff ought to 
have filed the suit for specific perform- 
ance at the latest by April, 1965. But he 
comes to Court nearly two years there- 
after and does not afford any explanation 
for his indiligence and delay. He issues 
the suit notice Ex. A-17 only on 20-4-1966 
which was replied to promptly by the 
first defendant under Ex, A-18 dated 
2-5-1966. Eevn then he waits for another 
five months to bring the action. This un- 
explained delay is:another factor to be 
taken into consideration while applying 
the common law rule stated above. We 
are, therefore, constrained to agree with 
the appellants that in the fact and in the 
circumstances of this case, Ex. A-4 can- 
not be construed as an independent agree~ 
ment of sale but is only an agreement of 
- Teconveyance which was entered into 
contemporaneously with the primary sale 
of the suit lands under Ex. A-3 and that 
the plaintiff having not availed himself of 
the concession or the privilege granted to 
him under Ex, A-4 within the limited 
- time, he has lost it and he cannot, there~ 
fore, seek for specific performance of 


` tbat concession after the lapse of a year 
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from the date of registration of Ex. A-4 
which is dated. 21-4-1964, 


12. The lower court found that 
the sale in favour of the first defendant 
under Ex, A-3 was valid and: that the 
sale was not vitiated by undue influence, 
coercion or fraud. We have already seen 
that the sale was agreed to long prior to 
the date when the plaintiff was discharg- 
ed in the criminal case. We agree with - 
the other findings of the court below but 
we differ from its finding in so far as it 
held that time was not the essence of the 
contract and that Ex, A-4 is an indepen- 
dent agreement of sale and the plaintiff 
could seek for specific performance of the 
same inequity after a reasonable time, We 
reverse the decision of the court below 
in so far as this aspect of the case is con- 
cerned and hold that time is of the es- 
sence of the contract of reconveyance 
(Ex, A-4) and the plaintiff having failed 
to come to the portals of the court with- 
in the agreed time, he has lost the right 
to seek for specific performance of the 
contract. - In the above view the subse- 
quent sales made by the first defendant 
in favour of defendants 2 to 4 and the 
supervening transactions indulged in by 
defendants 2 to 4 in favour of defendants 
5 and 6 cannot be challenged by the 
plaintiff, In consequence the defendants 
are not liable to account to the plaintiff 
for any period of time as'was found by 
the. court below which direction follow- 
ed the finding of. the court that the plain- ` 
tiff could seek for specific performance 
even beyond the time prescribed in Ex. 
A-4 as in equity he can geek for it. We, 
therefore, set aside the judgment of the 
court below in so far as it held that the 
appellants are liable to account from 
4-4-1966 which is the date when the first 
defendant secured possession of the pro- 
perties from the plaintiffs son as lessee 
thereof, We also hold that defendants 2 
to 4 are bona fide purchasers for value 
without notice of any defect in the first 
defendant’s title. - ; 


13. In the result, we hold that the 
plaintiff is not entitled to a decree for spe- 
cific performance and dismiss the suit, but 
in the peculiar circumstances of this case 
we direct that each party do bear their 
own. costs in this appeal and in the lower 
court, 


Order accordingly. 
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K. V. Kandasamy Gounder, Petitioner 
v. The Collector and Inspector of Pan- 
chayats and others, Respondents. 

W. P. No. 1335 of 1976, D/- 
1976, 

(A) Tamil Nadu Panchayats Act (35 


28-4- 


of 1958), Section 149-A (11) — Interpre-, 


tation — Only a prospective date is con- 
templated under sub-section (11). 

` Sub-section (12) of Section 149-A 
does not throw any light with regard to 
interpretation of sub-section (11). If sub- 
section (11) is read in the light of Sec- 
tion 56, the only conclusion that is pos- 
sible is a prospective date. The order di- 
recting removal of petitioner from the 
office of the President of Panchayat from 
a‘date anterior to the date of the order 
was, ‘held, bad, (Para 4) 


P. Chidambaram for M. N., Krishna- 
mani, for Petitioner; S. Ramalingam, Asst. 
Govt. Pleader (for No, 1) and K. V. San~ 
karan for R. Nadanasabapathy or No. 2), 
for Respondents. 


ORDER:— The short facts leading 
to this Writ Petition in which the peti- 
tioner prays for certiorari to quash the 
proceedings of the Collector (Inspector of 
Panchayats, Coimbatore District, Coim~ 
batore) dated 21-3-1976 are as follows:- In 
‘1970, the petitioner was elected as the 
President of Negamam Town Panchayat. 
The electorate consists of voters on the 
electoral roll of the Town Panchayat, The 
sanctioned strength of the Panchayat is 
Fifteen, On 22-10-1975 the respondent 
communicated to the petitioner certain 
charges and called upon him to show 
cause as to why action should not be 
taken under Section 149-A (1) of the 
Tamil Nadu Panchayats Act of 1958 
(Tamil Nadu Act 35 of 1958). The peti- 
tioner submitted his explanation. A 
meeting took place on 13-2-1976 to ascer- 
tain the views of the members of the 
Panchayat about the removal of the peti- 
tioner from the Office of the President 
At that time, the petitioner ‘protested 
against the convening of the meeting. 
This meeting was attended by 13 mem- 
bers. Seven voted for removal while six 
were against, After ascertaining the 
views of the members, Tahsildar sent a 
report to the first respondent who passed 
the impugned order on 21-3-1976 direct- 
ing the removal of the writ petitioner 
from the Office of the President with 
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effect from the date of resolution of the 
Panchayat, namely, 13-2-1976. 


2 Mr. P. Chidambaram, learned 
counsel for the petitioners, though wanted 
to attack the impugned order on several 
grounds, in the first instance, he confined 
his argument only to this narrew ground 
that having regard to the language of 
Section 149-A, sub-secs, (11) and (12) of 
the Act, the fixing of the date by the 
Collector ag 13-2-1976 in the impugned 
order is bad since sub-section (11) of the 
Section 149-A of the Act contemplates 
only a prospective date. He bases his 
submission by drawing my attention to 
Section 56 of the Act and contends that 
if any other date is fixed, all the acts 
which were done would be rendered in- 
valid and that. there is no sec- 
tion which would cure that in- 
validity. At the time when he exercises 
the function as a President, certainly he 
had every legal competency. The fixing 
of the retrospective date would render 
all the acts which were done by the pe- 
titioner invalid, It would certainly not 
have been the intention of the legisla- 
ture. 


3. It is further 


learned counsel for the writ petitioner 
that sub-section (12) of Section 149-A 
of the Act gives an indirect clue that it 
should only be a prospective date. The 
learned Government Pleader in meeting 
these submissions, argues that all that 
is mentioned under sub-section (11) is a 
date to be specified and that that date 
may be either prospective or retrospec- 
tive. So long as it is a specified date, 
there is a proper compliance of sub-sec- 
tion (11) of Section 149-A of the Act. Mr. 
K, V. Sankaran, learned counsel for the 
2nd respondent who has been impleaded 
by an order dated 9-4-1976, submits that 
the removal could be only by sub-sec- 
tion (12) of Section 149-A of the Act 
since the notification under sub-section 
(11) comes into effect only on publication. 
Therefore, there would be time enough 
for the person affected by the order of 
the Inspector to move the Government 
and seek a postponement of the date spe- 
cified in the notification. 


argued by the 


4, I may, at the outset, say that 
both the sub-sections (11) and (12) of Sec- 
tion 149-A are not happily worded and 
it is this unhappy wording that has given 
rise to these arguments. Secondly, if it 
was the intention of the legislature that 
a retrospective date also is contemplated 
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within sub-section (11) of Section 149-A, 
it should have been specifically stated. 
But the language used is “remove the 
President from office by notification with 
effect from a date to be specified therein”. 


It is possible to argue, as it is being done, 


by the respondents, that this takes in 
even a retrospective specification of the 
date. But the argument of the respon- 
dents ignores the important fact that. till 
the Collector decides to remove after con- 
sidering the views of the Panchayat, 
every act of the President would be valid 
in law. If a retrospective date is contem- 
plated under sub-section (11) what is to 
‘happen to various. contracts or any 
other similar action entered’ into or taken 
by the President? They would all be 
rendered invalid. Section 56 of the Act 
cannot also cure that invalidity since that 
section contemplates the invalidity arising 
out of a defect.in the establishment or on 
the ground of the petitioner not being en- 


titled to hold or continue in such office by 


reason of any disqualification or by re- 
ason of any irregularity or illegality in 
his election or again by reason of the act 
having been done during the period of 
any vacancy., If read in the light of that 
section, the only conclusion that is pos- 
sible is a prospective date. However, 
-|sub-section (12) does-not throw any light 
with regard to the interpretation of sub- 
section (11) since the sub-section contem- 
plates removal only by notification which 
notification would come into effect on pub- 
lication, Therefore between the date of the 
order and the publication the affected Pre- 
sident would have time enough to move 
the Government and seek the postpone- 
ment of the date specified for removal. 
This apart, the order of the Collector does 
not give as to what exactly is the reason 
that prompted him to fix the date as 13-2- 
1976. Perhaps he thought that from the 
date, of the passing of the resolution, in- 
asmuch as the panchayat had expressed 
in unequivocal terms in favour of remo- 
val of the writ petitioner, it should take 
effect, It may even be possible to argue 
under these circumstances that the Ins- 
pector did not exercise his statutory func- 
tion while considering the views of the 
panchayat since he relates the removal 
to the date of the resolution, But I am 
not going into that question, On the short 


ground that only a prospective date is- 


contemplated under sub-section (11) of 
Section 149-A of the Act. this writ peti- 
tion is allowed and the matter is re- 
mitted to the Collector for fresh consi- 
_ deration in the light of the observations 


U, Abdul Jabbar v. Manonmani Pictures 


A.I R, 


made above. However, there will be no 
order as te costs. 
; _ Petition allowed. 
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K. VEERASWAMI, C. J. AND 
SURYAMURTHY, J, 


U. Abdul Jabbar and another, Ap- 


pellants v. M/s. Manonmani Pictures by 


Partner K, R. E. Pattilinga Nataraja 
Gounder and others, Respondents, 

A, A. O. No. 677 of 1974, D/- 9-2- 
1976.* i 

(A) Civil P. C. (1908), Section 2 (11) 
— ‘Legal representative’ — Intermeddler 
when is legal representative. — 

Although the ‘expression ‘legal re-. 
presentative’ includes any person who in- 
termeddles with the estate of a deceased 
partner yet the intermeddling must -.in- 
volve the assumption of a representative 
capacity in relation to an estate, and not 


in assertion of a claim of right adversely 


to the estate of the deceased. ; 


Where the first appellant wag in pos- 
session of the second appellant business, 
not as an intermeddler of the estate of 
the deceased, but in his own right, and 
adverse to the estate of the deceased. 


Held that unless the first appellant’s 
possession of the business could be said 
to be in a representative capacity in its 
administration and getting into posses- 
sion of it, it could not be said that he was 
an intermeddler within the meaning of 
Section 2 (11). ATR 1948 Mad 386, Rel. 
on, (Para 3) 

(B) Civil P. C. (1908), Order 21, R. 49 
(2) — Attachment of partnership proper- 
ty — Rule when applies. 


Rule 49, applies only to an existing 
partnership, and not a dissolved one. 
Where at the time execution is sought, 
the firm is dissolved and -nò longer in 
existence, the provisions in the Partner- 
nership Act for winding up its business in 
the way mentioned therein will apply. 
Order 21, Rule 49 (2) will have no appli- 
cation. (1975) 88 Mad LW 354, Rel. on. ` 

` (Para 4) 

Cases Referred: Chronological Paras 
ve) 88 Mad LW 354 = (1975) 1 Mad LJ 
311 4 


*(Against order of 2nd Addi. Sub-J., 
Coimbatore, in E. P. No, 519 of 1973, 
D/- 2-12-1974.) i 
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5. Reliance was placed on behalf 
of the petitioners on the case Vaman v. 
Municipality of Sholapur (ILR 22 Bom 
646). The question: of maintainability of 
a suit at the instance of an individual tax- 
payer against the Municipality to restrain 
it from misapplying its funds arose for 
consideration in that case. It was held 
that the plaintiffs can sue in their indivi- 
dual capacity if they are sufficiently inte- 
rested in the municipal fund, and second- 
ly, that any interest however small is 
sufficient to entitle them to do so. This 
decision was followed by another Bench 
decision of the Bombay High Court in 
Municipal Corporation, Bombay v. Govind 
Laxman, (AIR 1949 Bom 229). The same 
view was taken by the Calcutta High 
Court in Narendra Nath v. Corporation 
of Caleutta, (AIR 1960 Cal 102). The re- 
sult of the aforesaid decisions is that 
where a Corporation or a Statutory body 
acts in-excess of its statutory powers and 
misapplies its funds, a shareholder of the 
orporation or a rate payer is entitled to 

maintain a writ to prevent the Corpora- 
tion or the local authority from acting - 
beyond the scope of its authority. 


Reliance was also placed on G. Ven- 
kateswara Rao v. Govt. of Andhra Pra- 
desh, (AIR 1966 SC 828). In that case it 
was held that Article 226 of the Constitu- 
tion of India in terms does not describe 
the classes of persons entitled to apply 
thereunder; but it is implicit in the exer- 
cise of the extraordinary jurisdiction that 
the relief asked for must be one to en- 
force legal right. The right that can be 
enforced under Article 226 also shall ordi- 
narily be personal or individual right of 
the petitioner himself, though in case of 
some of the writs like habeas corpus or 
quo warranto this rule may have'to be 
relaxed or modified. The appellant in 
that case was the President of the Pan- 
chayat Samiti. The villagers formed a 
committee with the appellant as Presi- 
dent for the purpose of collecting contri- 
butions from the villagers for setting up 
the Primary Health Centre. The said 
committee collected Rs. 10,000/- and de- 
posited the same with the B. D. O. The 
appellant represented the village in all 
its dealings with the: Block Development 
Committee and the Panchayat Samiti in 
the matter of location of the Primary 
Health Centre. His conduct, the ac- 
quiescence on the part of other members 
of the committee, and the treatment 
meted out to him ‘by the authorities con- 
cerned support the inference that he was 
authorised to act on behalf of the com- 
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mittee. The appellant was, therefore, a 
representative of the committee which 
was in law the trustee of the amounts 
collected by it from the villagers for a 
public purpose. It was, therefore, held 
that the appellant had the right to main- 
tain the application under Article 226 of 
the Constitution. 


6. In Nain Sukh Das v. State of 
U. P., (ATR 1953 SC 384) it was held that 
the scope of the remedy under Art. 32 is 
restricted solely to enforcement of funda- 
mental rights conferred by Part III of the 
Constitution. Any right which the peti- 
tioners may have as rate payers in the 
Municipality to insist that the Municipal. 
Board should be legally constituted and 
that respondents, who are not properly 
elected or nominated members, should 
not be permitted to take part. in the pro- 
ceedings of the Board, is outside the pur- 
view of Article 32, as such right even if 
it exists is not a fundamental right con- 
ferred by Part IIL 


In Charanjit Lal v. Union of India, 
(AIR 1951 SC 41) it was held that except 
in the matter of writs in the nature of 


‘habeas corpus no one, but those whose 


rights are directly affected by law, can 
raise the question of maintainability of 
that law and claim relief under Art, 32. 
Article 32 of the Constitution can be in- 
voked for safeguarding fundamental rights 
only, resort can be had to Article 226 for 
safeguarding other legal rights also. So 
far as the locus standi of a person to 
move the Court is concerned, there does 
not appear to be any difference between 
Art. 32 and Art..226 of the Constitution. 


_ In State of Orissa v. Madan Gopal 
Rungta, (AIR 1952 SC 12) it has been held 
that the language of the Article shows 
that the issuing of writs or directions by 
the Court is founded only on its decision 
that the right of the aggrieved party 
under Part III of the Constitution has 
been infringed. It can also issue writs or 
Bive similar directions for any other pur- 
pose. The concluding words of Art. 226 
have to be read in the context of what 
precedes the same. Therefore, the exist- 
ence of the right is the foundation of the 
exercise of jurisdiction of the Court under 
this Article. The dictum of their Lord- 
ships of the Supreme Court in Madan 
Gopal Rungta’s case leaves no doubt about 
the fact that the existence of a right in 
the petitioner is the very foundation of 
the exercise of jurisdiction under Art, 226 
of the Constitution. 
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In Calcutta Gas Co. v. State of West 
Bengal, (AIR 1962 SC 1044) it was held 
after considering Charanjit Lal’s case and 
Madan Gopal Rungta’s case that the right 
that can be enforced under Art. 226 also 
shall ordinarily be the personal or in- 
dividual right of the petitioner himself, 
though in the case of some of the writs 
like habeas corpus or quo wafranto this 
rule may have to be relaxed or modified. 
This dictum of the Supreme Court clear- 
ly implies that except in the cases of writs 
like habeas corpus or quo wafranto, the 
only right that can be enforced under 
Article 226 of the Constitution is the per- 
sonal or individual right of the petitioner. 
This principle was also reiterated in AIR 
1966 SC 828. The principle laid down in 
AIR 1966 SC 828 was also followed: in a 
Full Bench decision of the Andhra Pra- 
desh High Court in Chenchulakshamma v. 
Estates Abolition Tribunal, (AIR 1972 
Andh Pra 1). 


This Court in a Division Bench had 
also occasion to consider such a question 
in Sri Arjuna Sahu v. State of Orissa, 
(1973 (1) CWR 595). It was held in this 
case: 


“It is a legal duty coupled with a 
loss to the plaintiff which is usually neces- 
sary to make out a prima facie case found- 
ed on substantial right and a mere naked 
or abstract right unattended by any sub- 
stantial benefit to the relator would not 
be enforced by mandamus. Mandamus 
should be refused where, if granted, i 
does not give any benefit.” 


i 7. The prayer by the petitioners 
in the writ petition is for issue of a writ 
of certiorari or any other suitable writ 
Mr. Misra for the petitioners concedes 
that the petitioners were not parties to 
the proceeding and as such prima facie a 
petition for issue of a writ of cèrtiorari 
is not maintainable. But he emphasises 
on the alternate prayer for issue of any 
other suitable writ. The observations 
made above would clearly show that even 
in case of issue of writ of mandamus 
there should be legal or personal right’ of 
the petitioner which is infringed and 
thereby prejudicially affects him. In the 
present case the petitioners are in no way 
concerned with the decision of the Gov- 
ernment allowing the appeal of opposite 
party No. 3. The post of Head Clerk was 
in existence when opposite party No. 3 
was discharged from that post by the 
N. A. C. After the appeal of opposite 
party No. 3 has been allowed it is for. the 
N. A. C. to see that he is adjusted in a 
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suitable post. This matter is internal be- 
tween the N. A. C. and opposite party 
No, 3. The petitioners have no fiduciary 
relationship with the matter nor they are 
challenging any action of the municipa- 
lity as tax-payers. It is not a case where 
the municipality started a new adventure 
not in existence beforehand and such an 
adventure affects the finance of the 
N. A. C. and the petitioners are affected 
thereby. Therefore, the decisions relied 
on by the petitioners are not applicable 
to the case. On the other hand, the peti- 
tioners have no legal or personal right 
which they can enforce in Courts of law. 
They have no locus standi to put forth 
the grievances made in the writ petition 
and as such the petition is not maintain~ 
able . 

8. As we have already held that 
the writ petition is not maintainable, the 
other question raised by the petitioners 
does not arise for consideration. It is 
contended by the petitioners that oppo- 
site party No. 3 is not qualified and is 
not otherwise eligible for the post as pro- 
vided in the Orissa Municipal Rules. This 
is absolutely a different question and has 
no bearing on the disciplinary ‘proceed- 
ing started against opposite party No. 3 
or the order of the Government allowing 
the appeal. It is a matter between the 
N. A. C. and opposite party No. 3. 


9. In the result, the writ petition 
fails and is dismissed; but in the circum- 
stances of the case without costs. 

`S. K. RAY, J.:— I agree. 
Petition dismissed, 
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R. N. MISRA, B. K. RAY AND 
N. K. DAS, JJ. 

M/s. Minerals and Metals Trading 
Corporation of India Ltd, Petitioner v. 
State of Orissa, Opposite Party. 

S. J. Cs. Nos. 85 to 89 and 90 to 94 of 
1971, D/- 11-5-1976. 

(A) Orissa Sales Tax Act (14 of 1947), 
Section 5 (2) (a) (ii), Proviso — Applicabi- 
lity — ‘Taxable turnover’ —- Goods pur- 
chased by registered dealer from regis- 
tered dealers upon furnishing declarations 
in terms of Rule 27 (2) undertaking to re- 
sale the same within the State —- Goods 
carried to a Port within the State and 


, 


resold to foreign buyers — Held there l 
a i a a ae 
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was no violation of Rule 27 (2) and hence 
Proviso was not attracted. (Orissa Sales 
Tax Rules (1947), Rule 27 (2) ). 


The proviso appearing under Sec- 
tion 5 (2) operates when the purchasing 
dealer violates his undertaking and the 
tax Hability which he had avoided on the 
basis of the declarations comes upon him. 

(Para 6) 


(B) Constitution of India, Art. 286 (1) 
(b) — Central Sales Tax Act (1956), Sec- 
tion 5 — In the course of export — Sale 
of mineral ore — Assessee, the Minerals 
and Metals Trading Corporation of India 
purchasing mineral oreg from mine 
owners under the contract entered into 
with them — Assessee selling the goods 
to foreign buyers on F. O. B. T. basis at 
Paradeep Port in State of Orissa under the 
pre-existing contract with foreign buyers 
— Assessee’s responsibility ceasing after 
putting the ores on vessel on F.O.B.T. 
basis — Sales effected by assessee in fav- 
our of foreign buyers, held, were in course 
of export, 


Assessee, the Minerals and Metals 
Trading Corporation of India, Ltd., a re- 
gistered dealer under the Orissa Sales 
Tax Act purchased mineral ores from 
mine owners who were also registered 
dealers under that Act. These purchases 
were on the basis of ‘contracts entered 
into by the assessee with the mine owners.. 
Assessee carried the goods to Paradeep 
Port within the State of Orissa and ‘sold 
the same to Japanese Buyers with whom 
the assessee had pre-existing contracts. 
The contracts between the assessee and 
the Japanese buyers provided that the 
ores were to be loaded on board the 
vessel and the insurance covering the 
same would be, at the buyer’s expense, 
that the delivery of each shipment shall 
be deemed: as delivery when it has been 
loaded on the board the vessel on trim 
(FOBT) basis, that risk with respect to 
each shipment shall pass from the seller 
to the buyer when ore has been loaded 
and trimmed on board the vessel, that in 
case of loss of cargo, it would be to the 
buyer’s account. In short the assessee’s 
responsibility ceases after putting the ores 
on the vessel on FOBT basis. Thereafter 
it becomes the property of the buyer who 
takes all risks and so gets it insured. 


Held that the sales effected by the 
assessee in favour of the foreign buyer 
must be held td have been in course of 
export and is thus squarely covered by 
Article 286 (1) (b) of the Constitution read 
with Section-5 of the Central Sales Tax 
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Act. Thus the sale by the assessee in 
favour of the Japanese. Buyers though 
completed at Paradeep is not exigible to 
Orissa Sales Tax in view of the restric- 
tion imposed by Article 286 (1) (b). AIR 
1975 SC 1564, Foll (Para 8) 
Cases Referred: Chronological Paras 
(1976) 37 STC 187 (Bom) 10 
(1976) 37 STC 157 (Orissa) 10 
AIR 1975 SC 1564 = 36 STC 136 = 1975 

Tax LR 1800 8 
AIR 1974 SC 1105 = 34 STC 65 10 
AIR 1974 SC 1510 = 1974 Tax LR i 
AIR 1971 SC 870 = 1971 Tax LR 391 8 
(1965) 16 STC 62 = ILR (1965) 2 Mad a 
(1964) 15 STC 299 = ILR (1964) Andh 

Pra 849 10 
AIR 1958 SC 560 = 9 STC 353 7 


Advocate General, for Petitioner; R. 
Mohanty and R. Sharma, for Opposite 
Party. ` 


B. K. RAY, J.:— The State of Orissa 
and the assessee applied to the Sales Tax 
Tribunal under Section 24 (1) of the: Orissa 
Sales Tax Act of 1947 (hereinafter re- 
ferred to as the ‘Act’) to state cases and 
refer certains questions for opinion of the 
Court. After hearing both sides the Tri- 
bunal has stated these cases and referred 
the following questions for opinion of the 
Court :— 

(1) Whether on the facts and in the 
circumstances of the case, the Tribunal is 
correct in holding that there has been no 
contravention of the declaration given 
under Rules 27 (2) of the Orissa Sales Tax 
Rules thus attracting the Proviso to Sec- 
tion 5 (2) (A) (a) (ii) of the Orissa Sales 


` Tax Act? 


(2) Whether in the facts and circum- 
stances of the case, the learned Tribunal 
having held that there was no contraven- 
tion of Section 5 (2) (A) (a) (ii) of the Act 
acted within its jurisdiction in remand- 
ing the appeal ? 

(3) Whether in the facts and circum- 
stances of the case, the sale by the peti- 
tioner-Company to the Japanese Buyer 
comes within the ambit and scope.of Arti- 
cle 286 (1) (b) of the Constitution of India 
read with Section 5 of the Cental Sales 
Tax Act?” 

References made at the instance of 
the assessee have been registered as 
5. J. Cs. 85 to 89 of 1971 while those made 
at the instance of the Revenue have been 
registered as S. J. Cs. 90 to 94 of 1971. 
These references came up for hearing be- 
fore a Division Bench consisting of two 


196 Ori. [Prs, 1-6] 


of us and by order dated 6-2-1976 these 
were asked to be placed before a larger 
Bench to examine the correctness of the 
several contentions raised and that is how 
these references are now being disposed 
of by us. 

2. Assessee, the Minerals and 
Metals Trading Corporation of India 
Limited is a public sector Company of the 
Union Government and is a registered 
dealer under the Act within Cuttack III 
Circle. During the years 1966-67 and 
1967-68 and the quarters ending June, 
September and December, 1968, assessee 
purchased certain mineral ores from mine 
owners who are registered dealers under 
the Act upon furnishing declaration in 
terms of Rule 27 (2) of the Orissa Sales 
Tax Rules (hereinafter referred to as the 
‘Rules’) undertaking to resale the same 
within the State of Orissa. These pur- 
chases were on the basis of contracts 
entered into by the assessee with the 
mine owners. Assessee carried the goods 


to Paradeep Port within the State and - 


sold the same to Japanese Buyers with 
whom the assessee had pre-existing con- 
tracts. When assessments were taken up, 
assessee claimed that in terms of its 
undertaking and declarations furnished 
under Rule 27 (2), assessee had resold the 
goods to Japanese buyers at Paradeep 
within the State and, therefore, there was 
no violation of the undertaking and the 
application of the Proviso to Section 5 (2) 
(A) (a) Gi) of the Act was not attracted. 
It is further contended that the sale of 
goods by the assessee to Japanese buyers 
being in course of export came within 
the purview of exemption provided 
under Article 286 (1) (b) of the Constitu- 
tion and, therefore, the same was not 
exigible to sales tax even if there be a 
local sale at Paradeep. A part of the ores 
purchased by the assessee from the mine 
owners on the basis of declarations were 
actually resold to M/s. Hindustan Steel 
Limited. In respect of those no dispute 
arose and we have not been called upon 
to deal with the same. 

3. In respect of the materials sold 
to the foreign buyers, the Sales Tax Offi- 
cer found that there had been a violation 
of the declarations inasmuch as the asses- 
see violated the undertaking. He, there- 
fore, applied the Proviso and raised de- 
mand of tax for the entire period. 

4, In first appeals by the assessee, 
it raised two contentions, namely :— 

(i) Assessee’s sales to foreign buyers 
were completed at Paradeep and, there- 
fore, there was a resale within the State 
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of Orissa and the relevant Proviso had 
no application; and 

(ii) The sale by the assessee to the 
Japanese buyerS was in course of export 
and, therefore, was exempted from taxa- 
tion. , 
Both the arguments were negatived and 
assessments were sustained, 


5. Assessee appealed before the 
Tribunal and in second appeals, the Tri- 
bunal came to hold that there were ac- 
tually sales within the State of Orissa by 
the assessee in favour of Japanese buyers 
and, therefore, there was no violation of 
the terms of the declarations. In respect 
of the other contention, namely that the 
transactions were in course of export and, 
therefore, not exigible to sales tax, the 
Tribunal found against the assessee. The 
net result of the second appeals, there- 
fore, was that while assessee’s liability 
was found not to arise on account of vio- 
lation of the undertaking in the declara- 
tions,, assessee’s sales in favour of: the 
Japanese Buyers were found liable to tax. 
As the accounts hed to be reverified for 
ascertaining the correct figures, the Tri- 
bunal .directed remand of the matters. 
Against this order both the Revenue as 
also the assessee felt aggrieved — assessee 
so far as its claim of total exemption was 
rejected by holding that there was a sale 
at Paradeep in favour of the foreign 
buyer which was exigible to Orissa Sales 
Tax and the Revenue so far as there was a 
finding that resale took place at Paradeep 
and, therefore, there was no application 
of the Proviso on the basis of violation of 
the declarations. 

6. There is no dispute that asses- 
see purchased mineral ores from the mine 
owners who are registered dealers under 
the Act and upon furnishing declarations 
as provided under Rule 27 (2), assessee 
had not paid sales tax on these pur- 
chases. The declarations given by the as- 
sessee obliged it to effect resales within 
the State of the commodity so purchased. 
Section 5 (2) (A) defines the expression 
‘taxable turnover’ to mean— : 


ae 


: that part of a dealer's 
gross Firnover during any period which 
remains after deducting therefrom : 

(a) his turnover during that period 
on— f 
: (i) the sale of any goods notified 
from time to time as tax free under Sec- 
tion 6 and of the packing materials, if 
any, in respect of such goods. 

Gi) sales to a registered dealer of 
goods specified in the purchasing dealer’s 
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certificate of registration as being intend- 
ed for resale by him in Orissa and on 


sales to a registered dealer of containers 
or other materials for the packing of such 
goods.” 

The Act has adopted a single-point tax. 
Under the scheme, the taxable event is 
postponed until a registered dealer sells 
the goods to an unregistered dealer, a 
consumer or in breach of the undertak'ng 
in terms of clause (ii) diverts the goods 
for other purposes. The proviso appear- 
ing under Section 5 (2) of the Act ope- 
rates when the purchasing dealer, violates 
his undertaking and the tax lability 
which he had avoided on the basis of the 
declarations comes upon him. The Pro- 
viso is to the following effect :— 


“Provided that when such goods are 
used by the registered dealer for purposes 
other than those specified in his certifi- 
cate of registration, the price of goods so 
utilised shall be included in his taxable 
turnover” 

7. Assessee claims that it effected 
sales in favour of the Japanese Buyers at 
Paradeep. The terms of the contract 
under which sales are said to have taken 
place are available on the record and it 
is stated that more or less the contracts 
are of a uniform pattern. At the time 
of hearing parties have, therefore, refer- 
red to us a contract dated Ist of June, 
1965, which has been printed in the paper 
book. An analysis of the terms of the 
contract may now be made. Article 6 
provides for analysis of the ore at the 
loading port. Article 10 provides that 
each shipment shall be deemed as de- 
livered when it is loaded on board the 
vessel and trimmed. Under Article 12, 
Paradeep is a port of delivery. Insurance 
cover in terms of Article 9 after the ore 
is loaded on board the vessel is to be ar- 
ranged by the Buyer at its expense. 
Under Article 13, risk with respect to the 
shipment passes from the seller to the 
buyer when ore has been loaded and 
trimmed on board the vessel. The head- 
ing of this article is “title and risk” and 
the obvious intention is that title passes 
to the Buyer with the contemplated: acti- 
vity being over. Under Article 14, in the 
event of loss of cargo in part or in full, 
the result of the loading port analysis is 
deemed to be final. Article 16 obliges the 
buyer to arrange ships for transport. 
Provision has also been made for pay- 
ment by irrevocable, transferable, assign- 
able, divisible and confirmed, without re- 
course to Drawer, Letters of Credit to 
cover 100 per cent value of each shipment. 
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On the basis of these clauses which. re- 
flect the true intention of the contracting 
parties, it is claimed that title in the ores 
passed at Paradeep and thus these were 
local sales within the State. Learned 
Advocate General appearing on behalf of 
the State contended that the goods were 
finally appropriated in the Japanese ports 
and, therefore, there: could be no sale 
within the State of Orissa. On the terms 
of the contract indicated above, we do not 
think, the Tribunal can be said to have 
been wrong in holding that sales took 
place at Paradeep. In paragraph 9 of its 
decision, the Tribunal summarized its 
finding on the point thus :— 

“The appellant has furnished copies 
of ‘certain contracts, viz. No. 1/62-Jap., 
No. 1/67/Jap., Contract No. 8/65 and Con- 
tract of the M.M.T.C. with M/s. Radhe- 
shyam Bhanj Deo, Samanta Nivas, Sheik 
Bazar, Cuttack (Contract No. Exp. 18/67 
Ex-plot deliveries) and contract No. Jap. 
FE/Exp./26/63. It is obvious that the con- 
tracts are not tripartite contracts. One 
set of contracts is between the M. M. T. C. 
with foreign buyers and in this case Steel 
Mills of Japan and the other set is be- 
tween the M.M.T.C. with M/s. Radhe- 
shyam Bhanja Deo. In the first contract 
between M.M.T.C. and the Japan Buyer 
(Contract No. 1/68/Jap) the condition is a 
phased delivery at Paradeep (so far as 
these cases are concerned). The price as 
per Col. 3 is on FOBT (Free on board 
trim) basis and as per clause 6 payments 
are to be made in favour of the seller to 
cover 100% of the value of its shipment 
at least 30 days (or 22 days under un- 
avoidable circumstances) prior to the de- 
clared respective shipments. The cost of 
sampling and analysis would be at the 
seller’s account and the weighment would 
be at the loading port. The three vital 
clauses are 9, 10 and 12. Under clause 9 
of the contract, the ores are to be loaded 
on board the vessel and insurance cover- 
ing the same would be at the buyer’s 
expense; under clause 10 delivery of each 
shipment shall be deemed as delivery 
when it has been loaded on board the 
vessel on trim (FOBT) basis. Regarding 
place of delivery, it may be effected in 
several ports, one of which is Paradeep. 
What is most significant is Article 13 cap- 
tioned Title.and Risk. It is said that risk 
with respect to each shipment shall pass 
from the seller to the buyer when ore 
has been loaded and trimmed on board 
the vessel Under Article 14, ‘in case of 
loss of cargo’, it would be to the buyer’s 
accounts. The seller is to furnish a ship- 
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ping programme and the buyer will notify 
the seller the supply thereof. The vessels 
to carry ores under the contract shall be 
chartered and allocated by the buyer and 
that after acceptance of the vessels, if the 
seller makes default in shipment, the 
buyer will have to be indemnified. In 
short, under the conditions of this con- 
- tract (and others also which are conced- 
ed to be similar) the property in goods 
passes from the buyer to the seller at 
Paradeep and the seller M.-M. T. C.’s res- 
ponsibility ceases after putting the ores 
. on the vessel on FOBT basis. There- 
. after it becomes the property of the buyer 
who takes all risks and so gets it insured. 
Even there is no rejection clause at the 
other end. From this there is no escape 
from the conclusion that sales have been 
effected at Port Paradeep. Consequently, 
it carinot be said that there has been any 
violation of the declaration furnished by 
M. M. T.C. viz. to resell the goods in 
Orissa.” 


We concur with the finding of the learned 
Tribunal that the assessee effected re- 
sales at Paradeep within the State of 
Orissa. As pointed out by the Supreme 
Court in the case of State of Madras v. 
Gannon Dunkerley & Co., (1958) 9 STC 
353 = (ATR 1958 SC 560) in order to con- 
stitute a sale it is necessary that there 


- should be an agreement between the par- 


ties for the purpose of transferring title 
to goods, which pre-supposes capacity to 
contract, that it must be supported by 
money consideration, and that as a result 
of the transaction property must actually 
pass in the goods. Unless all these ele- 
ments are present, there can be no sale. 
On an analysis of the contract, as indi- 
cated above, it is clear that both parties 
had capacity to contract; assessee had 
title to the goods and title in the property 
has passed to the Japanese Buyers for 
good consideration. Once these ingre- 
dients are satisfied, a sale takes place. It 
is open to parties for convenience to make 
certain special provisions but those fea- 
tures are not to be taken as providing the 
guideline for determining the value of 
the transaction nor should they deter a 


Sale being complete once the ingredients 


of sale are found to have existed. 


8. Are these sales at Paradeep 
exigible to Orissa sales tax is the next as- 
pect for consideration. Assessee main- 
tains that these very sales have occasion- 
ed export of the ores out of the territory 
of India and as such the same would. not 
be exigible to tax. Reliance is placed on 
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the provisions of Article 286 (1) (b) of the 
Constitution and Section 5 of the Central 
Sales Tax Act. Those provisions are as 
follows :— 

“Art. 286. (1). No law of a State shall 
impose, or authorise the imposition of. a 
tax on the sale or purchase of goods 
where such sale or purchase takes place— 

(a) ats 

(b) in the course of the import of the 
goods into, or export of the goods out of, 
the territory of India.” 

“Sec. 5. (1). A sale or purchase of 

goods shall be deemed to take place in 
the course of the export of the goods out 
of the territory of India only if the sale 
Or purchase either occasions such export 
or is effected by a transfer of documents 
of title to the goods after the goods have 
crossed the customs frontiers of India.” 
In Section 5 of the Central Sales Tax Act. 
the principle envisaged in sub-article (2) 
of Article 286 is formulated. ..The posi- 
tion of law with reference to Section 5 of 
the Central Sales Tax Act has been with 
great clarity and lucidity indicated by a 
recent decision of the Constitution Bench 
of the Supreme Court in the case of Mod. 
Serajuddin v. State of Orissa, (1975) 36 
STC 136 = (AIR 1975 SC 1564). The 
learned Chief Justice after giving a re- 
view of all the important decisions of the 
Court on the point summarized the posi- 
tion thus :— 

“The contention on behalf of the ap- 
pellant that the contract between the ap- 
pellant and the Corporation and the con- 
tract between the Corporation and the 
foreign buyer formed integrated activi- 
ties in the course of export is unsound. 
The crucial words in the section are that 
a sale or purchase of goods shall be 
deemed to take place in the course of the 
export of the goods only if the sale or 
Purchase occasions such export. The 
various decisions to which reference has 
been made illustrate the ascertainment of 
the pre-eminent question as to which is 
the sale or purchase which occasions the 
export. The Coffee Board case (AIR 1971 
SC 870) as well as the case of Binani 
Bros. (AIR 1974 SC 1510) clearly indi- 
eates that the distinction between sales 
for export and sales in the course of ex- 
port is never to be lost sight of. The fea- 
tures which point with unerring accuracy 
to the contract between the appellant and 
the Corporation on the one hand and the - 
contract between the Corporation and the 
foreign buyer on the other aş two sepa- 
rate and independent contracts of sale 


_ within the ruling in the Coffee Board case 


1976 


and the Binani Brothers case, are these: 
The Corporation entered on the scene and 
entered into a direct contract with the 
foreign buyer to export the goods. The 
Corporation alone agreed to sell the goods 
to the foreign buyer. The Corporation 
was the exporter of the goods. There was 
no privity of contract between the appel- 
lant and the foreign buyer. The privity 
of contract is between the . Corporation 
and the foreign buyer. The immediate 
cause of the movement of goods and ex- 
port was the contract between the foreign 
buyer who was the importer and the Cor- 
poration who was the exporter and ship- 
per of the goods. All relevant documents 
were in the name of the Corporation 
whose contract of sale was the occasion 
-of the export. The expression ‘occasions’ 
in Section 5 of the Act means the imme- 
diate and direct cause. But for the con- 
tract between the Corporation and the 
foreign buyer, there was no occasion for 
export. Therefore, the export was occa- 
sioned by the contract of sale between 
the Corporation and the foreign buyer 
and not by the contract of sale between 
the Corporation and the appellant.” 


In Md. Serajuddin’s case, assessee was the 
mine owner. The State Trading Corpo- 
ration (predecessor of the assessee before 
us so far as dealings in metals and mine- 
rals are concerned) was the exporter. 
Serajuddin was claiming exemption from 
sales tax on the basis of Article 286 (1) (b) 


of the Constitution, The Supreme Court 


held that there were two transactions in- 
dependent: of each other — one by the 
assessee with the Corporation and the 
other by the Corporation with the foreign 
buyer. The Court found that the Corpo- 
ration had entered ‘into back to back con- 
tracts with the mine owners like the as- 
sessee in this case. Yet string contracts 
or chain contracts are separate transac- 
tions even when there ig similarity relat- 
ing to quantity, quality of .goods, ship- 
ments, sampling and analysis, weighment 
and force majeure or other similar terms. 
The analysis of the legal position given in 
paragraph 25 of the judgment of the Court 
makes it clear that the sales effected by 
the assessee in favour of the foreign 
buyer must be held to have been in course 
of export and is thus squarely covered by 
Article 286 (1) (b) of the Constitution read 
with Section 5 of the Central Sales Tax 
Act. Thus the sale by the assessee in 
favour of the Japanese Buyers though 
completed at Paradeep is yet not exigible 
to Orissa sales tax in view of the restric- 
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tion imposed by Article 286 (1) (b) of the 
Constitution. 

9. Now we must consider the ap- 
plicability of the Proviso to Section 5 (2) 
(A) (a) (ii) of the Act.” We have already 
recorded a finding agreeing with the Tri- 
bunal that there was a resale within the 
State of Orissa. We have also found that 
in spite of the fact that there were re- 
gales within the State, which answer the 
ingredients of an intra-State sale, the 
same is not exigible to Orissa sales tax 
being in the course of export. There is 
no doubt that if the restriction imposed 
under the Constitution did not operate, the 
sales would have been subjected to tax. 


10. Examining the very aspect 
which is now for consideration, a Bench 
of this Court consisting of two of us in the 
case of State of Orissa v. Joharimal Gaja- 
nanda, (1976) 37 STC 157 (Orissa) has 
said :— 

\L.. eee ees eee Ito declarations contem- 

plated that it would resell the goods so 
purchased in Orissa. As we have already 
found, the goods purchased by the asses- 
see were as a fact resold in Orissa, but 
these sales, by application of the provi- 
sions of the Central Act, became the first 
sales under the Central Act. It is true 
that the scheme under the Act collecting 
Orissa sales tax at the deferred point has 
not worked out, but in the facts of the 
case, it cannot. be said that the assessee 
used the goods purshased by it for a pur- 
pose other than that specified in its certi- 
ficate of registration which alone would 
attract the application of the proviso under 
which the additional demand has been 
raised. If the assessee as a fact resold 
the goods in Orissa, but on account of 
some supervening law that transaction is 
made taxable under some other Act and 
tax under the Orissa Sales Tax Act was 
not imposable, it would not amount to 
any violation of the foctecahions by the 
ASSESS ... 0s. 
The principle E in the decision 
of the Constitution Bench of the Supreme 
Court in the case of Instalment Supply 
Ltd. v. Sales Tax Officer, (1974) 34 STC 
65 = (AIR 1974 SC 1105) was found to 
support the conclusion of the Division 
Bench, 


The Madras High Court in the case of 
Bengal. Corporation Pvt. Lid. v. State of 
Madras, (1965) 16 STC 62 (Mad), dealt with 
a case of this type and at page 70 of the 


Reporter observed :— 


- ‘Jt must be noticed that Section 4 
which fixes the situs or locale of a sale 
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inside the State is made expressly subject 
to the provisions of Section 3, the conse- 
quence being that if a sale was a local 
sale within the meaning of Section 4 (1), 
at the same time it had taken place in the 
course of inter-State trade or commerce 
coming under Section 3 the latter provi- 
Sion would prevail and the State cannot 
levy sales tax merely because the situs 
of the sale was within the State. Though 
there is no similar express reference to 
Section 5 (in the opening words of Sec- 
tion 4) the same principles would apply 
in the case of a sale which takes place in 
the course of import or export. This must 
be so, is clear from the embargo in Arti- 
cle 286. If therefore Section 5 applies to 
a sale as an import or export sale the 
State will have no power to levy sales 
tax though the conditions of Section 4 (2) 
(a) or (b) may be present. This view of 
the relative operation of Sections 4 and 5 
bas been taken in a Bench decision of the 
Andhra Pradesh High Court in Guduthur 
Thimappa and Son v. State of Andhra 
Pradesh, (1964) 15 STC 299 (Andh Pra). 
It was held that Section 4 will not have 
any independent or overriding operation 
when either Section 3 or Section 5 comes 
into play but that Section 4 would yield 
to Section 5.” 


We are also shown a decision of the Bom- 
bay High Court in the case of Georgo- 
poulos v. State of Maharashtra. (1976) 37 
STC 187 (Bom). There too. goods were 
found to have been resold within the State 
of Maharashtra though and yet the sale 
was not exigible to tax. 
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11. Learned Advocate General tried 
to distinguish these cases by adopting an 
Ingenious argument. He contended that 
‘sale’ as defined under the Orissa Act and 
the Explanation of the definition is rele- 
vant. We proceed to quote the same. 

“Section 2. Definitions :— 

In this Act, unless there is anything 
repugnant in the subject or context— 

XX XX XX 

(g) ‘Sale’ means, with all its gramma- 
tical variations and cognate expressions, 
any transfer of property in goods for cash 
or deferred payment or other valuable 
consideration, but does not include a 
mortgage, hypothecation, charge or pledge 
and the words ‘buy’ and ‘purchase’ shall 
be construed accordingly; 


Explanation :— (a) A sale or purchase 
of goods shall be deemed to take place 
inside the State if the goods are within 
the State— 
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(i) in the case of specific or ascertain- 
ed goods at the time the contract of sale 
is made; and 


(ii) in the case of unascertained or 
future goods at the time of their appro- 
priation to the contract of sale by the 
seller or by the buyer, whether assent of 
the other party is prior or subsequent to 
such appropriation; 

(b) oe Prd ew) 
According to learned Advocate General, 
the contracts in these cases were for ‘un- 
ascertained or future goods at the time 
the contracts of sale were made’. There- 
fore, clause (i) of the Explanation has no 
application and clause (ii) does not apply, 
it is submitted, because there is no ap- 
propriation. As we have already found, 
the sale is complete within the State and 
in fact there is appropriation. Thus, 
even if under the contract what is sold 
was unascertained or future goods when 
the contract was entered into, sale is 
complete when there is appropriation to 
the contract of sale. The distinction- 
sought to be drawn by learned Advocate 
General, therefore, is of no consequence. 


12. Our answers to the questions 
referred to us, therefore, are :— 

(1) On the facts and in the circum- 
stances of the case, the Tribunal was cor- 
rect in holding that there was no contra- 
vention of the declarations given under 
Rule 27 (2) of the Orissa Sales Tax Rules 
and, therefore, the Proviso to Section 5 
(2) (A) (a) Gi) of the Orissa Sales Tax Act 
was not attracted, 

(2) In the facts and circumstances of 

the case, the sales by the assessee to the 
Japanese buyer are covered by the èm- 
gargo under Article 286 (1) (b) of the 
Constitution of India read with Section 5 
of the Central Sales Tax Act and, there- 
fore, are not exigible to sales tax under 
the Orissa Act. 
The remaining question, in view of what 
we have already stated, does not survive 
for answer. When the matter was refer- 
Ted, it involved questions of contentious 
nature which have been directly solved 
by the Supreme Court in Mod. Serajud- 
din’s case and by this Court in Joharimal 
Gajanand’s case during the pendency of 
these references. We do not think, it 
would be appropriate that we would give 
any direction for costs. 


R. N. MISRA, J. :— I agree, 


DAS, J.:— I agree. 
Answered accordingly. 
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K. B. PANDA, J. 

The New Great Insurance Company 
of India Ltd., Appellant v. Baladeb Gahir 
and others, Respondents. 

Misc. Appeals Nos. 167 and 168 of 
1973, D/- 12-8-1975.* 

(A) Motor Vehicles Act (1939), Sec- 
tion 110-B — Accident arising out of Col- 
lision of Jeep and Truck coming in oppo- 
site direction resulting in injury to two 
and death of one of the occupants of Jeep 
— Award of compensation — Finding of 
Tribunal that accident was caused due to 
rash and negligent driving of both drivers 
— Ratio of compensation in which Jeep 
owner and insurance company with whom 
truck was insured should be held liable 
— Held on the facts and circumstances of 
the case both the drivers being equally 
responsible, the liability should be ap- 
portioned half and half. AIR 1974 Punj 
and Har 54 and 1966 Acc CJ 42 (SC), Rel. 


on, (Para 6) 
Cases Referred: Chronological Paras 
AIR 1974 Punj & Har 54 5 


1966 Acc CJ 42 = (1966) 1 SCWR 517 5 

S. Basu, for Appellant in both the 
Appeals; S. Misra No. 2 and B. K. Behura 
(In M.A. 167/73) and K. C. J. Rey (in 
M. A. 168/73), for Respondents. 


JUDGMENT :— These are two appeals 
filed under Section 110-D of the Motor 
Vehicles Act (hereinafter referred to as 
the Act), The appellant in both the ap- 
peals ig the New Great Insurance Com- 
pany of India Limited. Misc. Appeal No. 
167 of 1973 is against the claimant Baldeb 
Gahir father of the deceased and others 
and Misc. Appeal No. 168 of 1973 is 
against the claimant Harachand Pandey, 
the injured and others. The two claim 
cases before the Motor Accident Claims 
Tribunal, Sambalpur (hereinafter referred 
to-as the Tribunal) were heard analogous- 
ly but two separate judgments were pass- 
ed. As against those judgments, these 
two appeals have been preferred which 
were heard together as they arise out of 
the same incident and will be disposed 
of by this common judgment, 


2. The facts not disputed are thus: 
The jeep ORS 9886 was proceeding from 
Bargarh on the National Highway towards 





*(Against order of B. N. Misra, Dist. J. 
Cum Motor Vehicle Claims Tribunal, 
Sambalpur in Mise. (Accident) Cases 
Nos. 18 and 24 of 1969, D/- 23-5-1973). 
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Saria on 16-5-1969 carrying a marriage 
party. There were 10 persons in the jeep 
including the driver. A trolley was also 
attached to the same. From the opposite 
direction a truck bearing registration No. 
ORS 3361 was coming. It was then 1.30 
am. The evidence is that the jeep was 
going at a high speed. The occupants of 
the jeep wanted the driver to slow 
down as a truck was coming from the op- 
posite direction in high speed. The 
driver told them not to worry. . As the 
two vehicles were crossing each other, 
their right side grazed as against each 
other and three persons sitting to the 
right side of the jeep were severely in- 
jured. One of the injured while being re- 
moved to the Bargarh hospital died on. 
the way. His father is the claimant-res- 
pondent No. 1 in M. A. 167/73. The other 
one who was injured is the claimant-res- 
pondent No. 1 in M.A. 168/73. 


3. Three of the occupants of the 
Jeep gave evidence on behalf of the 
claimants. On behalf of the owner of the 
truck, one coming in the same gave evi- 
dence. The finding of the Tribunal in 
both the cases is thus: 


“The above evidence of P, Ws. 1, 2 
and 3 and O. P. W. 1 leaves no room for 
doubt that the accident took place at a 
place on the road which was 30 to 32 feet 
wide, on account of the rash and negli- 
gent driving by the drivers of the jeep 
ORC 9886 and the truck ORS 3361. Since 
the road was more than 30 ft. wide, the 
accident could easily have been avoided 
had not the drivers of the jeep and the 
truck been negligent. On consideration 
of the evidence of the eye-witnesses I 
find that the accident was caused by the 
rash and negligent driving of the truck 
ORS 3361 and the jeep ORC 9886.” 

This finding has not been challenged. Mr. 
Basu, learned Counsel for the insurance 
company (appellant) advanced an alterna- 
tive argument. Firstly his contention was 
that at the relevant time, the staututory 
liability of the insurance company (an- 
pellant) was to the tune of Rs. 20,000/-. 
In the instant case, the total liability 
fixed by the Tribunal against the appel- 
lant is Rs. 21,500/- and thus to the extent 
of the excess amount of Rs. 1,500/- the 
order is invalid. His second contention 


‘was that the finding being that the acci- 


dent occurred due to the rashness and 
negligence of the drivers of both the vehi- 
cles, there should have been a reasonable 
apportionment of the compensation and 
the major liability should not have been 
placed on the appellant-insurance com- 
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pany with which the truck was insured. 
In fact, the learned Tribunal has granted 
compensation in the following manner. 
In the case of the claimant-father of the 
deceased, he granted total compensation 
of Rs. 17,400/- out of which he made the 
insurance company liable to the extent of 
Rs. 15,000/- and (for) the balance Rs. 2,400/- 
the owner of the jeep. In the other case, 
(M. A. 168/73) he held that the injured 
should be compensated to the tune of 
Rs. 8,000/-. Out of this, the liability of 
the insurance company (appellant) was 
fixed at Rs. 6,500/- and the balance of 
Rs. 1,500/- to be paid by the owner of the 
yeep. 

4. Mr. Jagadeb Ray and Mr. S. 
Misra-2 appeared on behalf of the Orissa 
Co-operative Insurance Society (Respon- 
dent No. 4). They contended that the 
truck being a heavier vehicle should have 
slowed down seeing the jeep — a lighter 
vehicle coming from the opposite direc- 
tion. However, they could not cite any 
authority for the proposition that a hea- 
vier vehicle while seeing a lighter vehicle 
coming from the opposite direction should 
slow down. I think, both the contentions 
of Mr. Basu have enough force. Here the 
finding being that both the drivers were 
rash and negligent, it was the duty of the 
Tribunal to apportion the compensation. 
Instead of doing so he has saddled the ap- 
pellant-company with which the truck 
had been insured with a greater liability. 
The question therefore is to determine the 
ratio of compensation between the jeep 
owner and the insurance company of the 
truck, Be it stated here that the insurance 
company with which the jeep had been 
insured though made a party, in the ab- 
sence of policy, it has not been made liable 
to pay any compensation. The entire 
compensation has been shared between the 
owner of the jeep and the insurance com- 
pany of the truck. ` 

5. In a case reported in AIR 1974 
Punj and Har 54, (Subash Chander v. 
State of Haryana), the liability in such 
circumstances has been fixed at 50:50. 
That was a case where a bus and a jeep 
coming from the opposite directions col- 
lided with each other while negotiating a 
culvert and certain persons were injured. 
It was held— 

“The relative weights or sizes of the 
two vehicles would not however furnish 
us with any sound criterion for appor- 
tioning the liability over two drivers. I 
would not be far wrong if I were to say 
that a jeep would have only a one-third 
or one-fourth of the weight or size of a 
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bus. If this criterion were to be adopted, 
then the ratio in which the Liability 
should have been apportioned should 
have been 20:80 or 25:75. L however, 
feel that the weights and sizes of the 
vehicles should not determine the respec- 
tive liabilities of the drivers of the two 
vehicles and that in the absence of any 
safer indications to go by, the two drivers 
could be held equally guilty. If the bus 
driver had seen the jeep taking a wavy 
course, he should not have stopped his 
bus right at the culvert. The bus and the 
jeep drivers could, therefore, be made to 
share the responsibility for the accident 
on 50:50 basis.” 


In another case, namely, 1966 Acc CJ 42 
(SC), (Jamnagar Motor Transport Union 
(P.) Ltd. v. Gokaldas Pitamber’s L. Rs.), 
the Supreme Court held that where two 
buses grazed with each other and passen- 
gers sustained fatal injuries both the dri- 
vers were negligent. In that case, the 
two buses grazed with each other at a 
point on the road where it was narrow 
(19 feet), the maximum breadth of each 
rs the vehicles being 8 feet. It was held 
at— 


“If each of these buses was running 
at a speed at which it could be properly, 
kept under control no collision could have 
occurred. It is difficult to say that only 
the driver of one of the buses was negli- 
gent while that of the other was not. The 
only reasonable conclusion is that drivers 
of both the buses were negligent”. 


6. In the instant case, also there 
is no material to hold that the truck dri- 
ver was more negligent or rash than the 
jeep driver. The evidence is that the 
jeep driver in spite of the caution given 
by the occupants was speeding up the 














ing from the opposite direction. 
circumstances, therefore, the only con- 
clusion that could be drawn is that both 
the drivers were equally responsible and 
therefore the liability should be appor- 
tioned half and half On that basis, the 
appellant will pay Rs. 8,700/- to the 
claimant-respondent No. 1 in M. A. 167/7 
and Rs. 4,000/- to the claimant-respondent 
No. 1 in M. A. 168/73. The balance would 
be borne by the owner of the jeep (R. 2) 
in both the appeals. 


T. In the result, the appeals are 
allowed partly. Parties will bear their 
own costs. 

i Appeals partly allowed, 
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R. N. MISRA AND B. K. RAY, JJ. 

Jayakrishna Mangaraj Mohapatra, 
Petitioner v. State of Orissa and another, 
Opposite Parties. ve 

M. J. C. No. 241 of 1974, D/- 1-7-1975. 

` (A) Civil P. C. (1908), Section 152 — 
Correction of accidental slip or omission 
— Omission to award statutory interest 
under Section 28, Land Acquisition Act — 
No period of limitation for correcting 
such omission — Petitioner guilty of gross 
negligence and laches — Petitioner saddl- 
ed with costs, 

Statutory interest provided under 
Section 28 of the Land Acquisition Act is 
an integral part of the decree to be pass- 
ed by the Court and the Court, while de- 
termining compensation under the Act, 
has to award the same. An omission to 
award statutory interest is an error which 
can be cured by the Court in exercise of 
its power under Section 152, Civil Proce- 
dure Code; for an application under Sec- 
tion 152, Civil Procedure Code there is no 
period of limitation prescribed under the 
law and unless a third party has acquir- 
ed an interest in the decree without 
knowing that there is an accidental slip 
or omission in it such accidental slip or 
omission can be rectified under S. 152. 

(Para 2) 

Where a decree granting compensa- 
tion did not award statutory interest and 
the same was confirmed on appeal, and 
petition to correct the decree was made 
mearly 6 years thereafter. 


Held that the petitioner was guilty 
of gross negligence and delay in the cir- 
cumstances of the case and that he should 
be saddled with costs and that it was not 
proper to dismiss the petition. (Para 2) 

S.. Misra, No. 2, for Petitioner; B. B. 
Mohanty, Addl. Govt. Advocate, for Op- 
posite Parties. 


B. K. RAY, J.:— An area of 2.00 
acres in Sahid ‘Nagar at Bhubaneswar be- 


longing to the’ petitioner was acquired for ` 


development of the New Capital and pos- 
session of the land was taken by the op- 
posite parties on 20-6-1963. The Collec- 
tor under the award. granted Rs. 18,400/- 
as compensation to the petitioner for the 
land acquired. At the instance- of the 
petitioner who was not satisfied with the 
award on the ground that the compensa- 
tion fixed by the Collector was too low 
a reference was made to the Court for 
determination of the real compensation. 
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This reference was numbered as Misc. 
Case No. 10 of 1964 (C. A.) in the Court 
of the Subordinate Judge, Bhubaneswar. 
The learned Subordinate Judge on 20-2- 
1965 under his judgment and decree fixed 
the compensation at Rs. 36,800/- and 
directed payment of solatium at the 
rate of 15 per cent on the compen- 
sation amount fixed in the aforesaid mis- 
cellaneous case. He, however, did not 
award statutory interest. at the rate of 
6 per cent per annum from the date of 
dispossession till payment as provided 
under Section 28 of Land Acquisition Act. 


’ The petitioner thereafter instead of filing 


a petition under Section 152, Civil Proce- 
dure Code filed an application under Sec- 
tion 47 of the said Code before the 
learned Subordinate Judge praying that 
his judgment and decree be reviewed and 
the petitioner be granted statutory inte- 
rest. This review petition was dismissed 
on 12-2-1966. In the meantime, the op- 
posite parties had filed F. A. No. 70 of 
1965 against the judgment and decree of 
the learned Subordinate Judge in Misc. 
Case No. 10 of 1964 in this Court. This 
first -appeal was dismissed on 9-2-1971. 
The: decree passed by this Court in the 
said first appeal also did not grant statu- 
tory interest to the petitioner. The peti- 
tioner thereafter instead of filing an ap- 
plication under Section 152, Civil Proce- 
dure Code in this Court filed an applica- 
tion under the said section in the Court 
of the Subordinate Judge, Bhubaneswar 
on 20-4-1974. While the review applica- 
tion was pending disposal before the 
learned Subordinate Judge, opposite par- 
ties paid the entire compensation together 
with solatium determined by the Court 
on 31-5-1974. On 20-9-1974 the learned 
Subordinate Judge dismissed the applica- 
tion under Section 152, Civil Procedure 
Code on the ground that the petitioner 
did not file a cross-objection for statutory 
interest after receipt of the notice in the 
aforesaid first appeal and that the peti- 
tioner did not carry a Tevision to this 
Court against the order of the learned: 
Subordinate Judge dismissing the peti- 
tioner’s previous application for review. 
Having thus failed in the Court below the 
petitioner has filed the present applica- 
tion under Sections 151 and 152, Civil 
Procedure Code in the Court for statu- 
tory interest which according to him 
amounts to Rs. 12,080/-. 


2. `- Mr. S. Misra-2, learned Counsel . 
for the petitioner, urges that after dis- 
missal of F. A. No. 70 of 1965 the decree 
of the learned Subordinate Judge, Bhu- 


204 Ori. [Prs. 2-3] 


baneswar in Misc. Case No. 10 of 1964 
merged. in the decree of this Court; that 
this Court, while dismissing the first ap- 
peal; should have granted statutory inte- 
rest to the petitioner and that the statu- 
tory interest being an integral part of the 
decree to be passed by this Court, failure 
to grant the same to the petitioner in the 
decree is an accidental error which has 
crept into the decree of this Court. So, 
according to Mr. Misra, this Court can 
rectify the mistake in exercise of its 
power under Section 152, Civil Procedure 
Code. It is further argued by him that 
there being no time limit for filing an 
application under Section 152, Civil Pro- 
cedure Code the petitioner’s application 
should be entertained. -All these conten- 
tions of Mr. Misra are well founded. It 
is, no doubt, well established that the 
statutory interest provided under. Sec- 
tion 28 of the Land Acquisition Act is an 
integral part of the decree to be passed 
by the Court and the Court, while de- 
termining compensation under the Act, 
has to award the same. It is equally well 
settled that an omission to award statu- 
tory interest is-an error which can be 
cured by the Court in exercise of its 
ower under S. 152, Civil Procedure Code; 
that for an application under Section 152, 
Civil Procedure Code there is no period 
f limitation prescribed under the law and 













that there is an accidental slip or omis- 
sion in it such accidental slip or omission 
an be rectified under S. 152, Civil P. C. 
But the present case has some peculiar 
features which, in our opinion, should not 
be lost sight of while disposing of the ap- 
plication in the light of the settled posi- 
tion of law indicated above. After the 
judgment and decree were passed by the 
learned Subordinate Judge, Bhubaneswar 
in Mise. Case No. 10 of 1964 the petitioner 
knew of the omission about which he now 
complains before us. It was, therefore, 
open to him to invoke the powers of the 
learned Subordinate -Judge under Sec- 
tion 152, Civil Procedure Code by a pro- 
perly constituted petition for supplying 
the omission. Instead of doing so, he 
filed an application under Section 47, Civil 
Procedure Code before the learned Sub- 
ordinate Judge which was dismissed on 
12-2-1966. At that time, the first appeal 
preferred by the opposite parties against 
the judgment and decree of the learned 
-Subordinate Judge was pending in this 
Court in which the petitioner had entered 
o pearance Even then, he did not bring 
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to the notice of this Court at the time of 
hearing of the first appeal about the omis- 
sion in the judgment and decree of the 
learned Subordinate Judge and remained 
satisfied when the first appeal was dis- 
missed on contest on 9-2-1971. There- 
after, the decree of the learned Subordi- 
nate Judge merged in the decree passed 
by this Court in the said first appeal. 
This position also is not disputed by Mr? 
Misra. In spite of this, the petitioner did 
not move this Court under Section 152, 
Civil Procedure Code for the statutory 
interest and in its stead filed an applica- 
tion under Section 152, Civil Procedure 
Code before the- learned Subordinate 
Judge, Bhubaneswar knowing fully well 
that the decree passed by the learned 
Subordinate Judge had merged in the de- 
cree of this Court and that the learned 
Subordinate Judge had no power to cor- 
rect the decree. It was only -when the 
petitioner’s application under Sec. 152, 
Civil Procedure Code was dismissed by the 
learned Subordinate Judge on 20-9- 1974 
the petitioner came to this Court with the 
present application. This being the state 
of things, we are of the view that the 
petitioner is guilty of gross negligence 
and laches, but in view of the position of 
law regarding statutory interest and the 
Court’s power under Section 152, Civil 
Procedure Code, we do not think it 
proper to dismiss the petition, and so, 
while allowing the petition, we think that 
in the interest of justice the petitioner 
should be saddled with costs for causing 
unnecessary harassment to the opposite 
parties from 12-2-1966 when the petitioner 
filed the review application before the 
learned Subordinate Judge till today. 
Therefore, while holding. that the peti- 
tioner is entitled to statutory interest at 
the rate of 6 per cent per annum on the 
additional compensation awarded by the 
learned Subordinate Judge, Bhubaneswar 
in Misc. Case No. 10 of 1964 from the date 
of dispossession till the date of payment, 
we direct payment of costs by him as 
mentioned below. 


3. Accordingly, the petition is 
allowed and the decree in F. A. No. 70 of 
1965 be corrected as indicated above. The 
petitioner, however, shall be liable to pay 
Rs. 250/-'as costs to the opposite parties - 
within a month hence, failing which, it 
shall be open to the opposite parties to. 
realise the same by levying execution, 

MISRA, J.:— I agree. 

Petition allowed 
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S. ACHARYA, J. 


Orissa Road Transport Co. Ltd., Ap- 
pellant v. Sibananda Patnaik and others, 
Respondents. 

Misc. Appeal No. 29 of 1973, D/- 25-6- 
1976.* 

(A) Motor Vehicles Act (1938), Sec- 
tion 110 — Territorial jurisdiction of Tri- 
bunal — Accident near village Pendra in 
Cuttack District of Orissa State — Village 
included in Puri District as per Notifica- 
tion No. 61399 D/- 30-9-1969 in pursuance 
of Section 7 (2), Criminal P. C. read- with 
Section 3, Clause (b) of Orissa Revenue 
Administration (Units) Act, 1963 — Notifi- 
cation does not affect civil territorial 
jurisdiction of District Judge, Cuttack and 
Motor Accident Claims Tribunal, Cuttack 
— Claim petition filed on 17-12-1969 be- 
fore Cuttack Tribunal — Tribunal held 
had jurisdiction to entertain and adjudi- 
cate claim. (Para 5) 

_ (B) Motor Vehicles Act (1939), Sec- 
tion 110-B — Rash and negligent driving. 

Bus followed by car on road near 
village — Sufficient space for car to over- 
take bus — Accident taking place while 
Car was moving in front of bus after 
overtaking it — At the place of accident, 
bus was found to be moving very much 
on the right side of the road leaving suffi- 
cient space on its left side — Driver . of 
the bus, instead of moving his vehicle to 
its left (thus obviating all possibilities of 
the bus coming in contact with the Car 
in front of the bus) swerving the vehicle 
to the right after the Car overtook the 
bus — Car sandwiched between the bus 
and the truck coming from the opposite 
side, resulting in death of deceased driving 
the Car — Held that the. bus driver did 
not act with reasonable care and caution, 
but acted rashly and negligently in driv- 
ing his bus — Car driver could not be 
held responsible for any contributory 
negligence. (Para 12) 


(C) Motor Vehicles Act (1939), . Sec- 
tion 110-B — Award of compensation — 
Death of person in road accident, when 
bis car was sandwiched between bus and 
truck due to negligent driving of bus 
driver — Factors to be considered — De- 
duction from compensation amount, of 
benefits accruing to claimants. 


*(From order of P. K. Mohapatra, . Addl. 
Dist. J. Cum-Motor Vehicles Accident 
Claims Tribunal, Cuttack in Misc, Case 
No. 203 of 1969, D/- 11-11-1972). 
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The Tribunal, in awarding compensa- 
tion in a case of death of a person, is re- 
quired to make an award determining the 
amount of compensation which appears to 
it to be just. The pecuniary loss to the 
aggrieved party (claimants) in such cases 
would depend upon various factors and 
data which cannot be accurately ascer- 
tained and the Tribunal has to make a 
fair and reasonable assessment of the 
same even, on conjectural basis. The de- 
termination of the question of compensa- 
tion depends on several imponderables 
and so one cannot insist or expect meticul- 
ous accuracy in such assessments. The 
general principle of assessment of com- 
pensation is that the pecuniary loss can 
be ascertained only by balancing on the 
one hand the loss to the claimants of the 
future pecuniary benefit and on the other 
any pecuniary advantage which from 
whatever sources comes to them by rea- 


-son of the death, that is, the balance of 
-loss and gain to a dependent by the death 


must be ascertained. AIR 1971 SC 1624 
and AIR 1962 SC 1, Rel. on. (Para 14} 


In the case of the death of an officer 
in accident, to assess compensation on the 
basis of a chance of promotion in future 
would land oneself'in the region of specu- 
lation. As a chance for promotion is 
highly speculative, assessment of compen- 
sation cannot be made on that -basis. 

(Para 17) 

In assessing annenin in such 
matters probable expenses for education 
and marriage of children cannot form the 
basis. Compensation in such cases has to 
be assessed on the loss to the claimants 
of future pecuniary benefits due to the 
death of the deceased. (Para 18) 


Law is well settled that. all pecuniary 
advantages which come from all different 
sources to the claimants by reason of the 
death of the deceased must be discounted 
from the lump sum compensation. De- 
ductions must be made.for the benefits 
accruing to the. widow and other claimants 
for the acceleration of their interest in 
his estate and funds. Deduction of- any 
money received by the claimants from 
the Insurance Company on account of 
destruction of the car.owned by the de- 
ceased. cannot be discounted from the 
compensation amount. The claimants had 
the benefit of using the- car during the 
lifetime of the deceased and had suffered 
loss due to the total destruction of the 
car in the said accident. That loss is 
made good by the payment of the above 
amount and so by that amount no special 
benefit has accrued to the claimants by 
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Tenson of the death of the deceased. 
(Para 21) 
The Court is not justified in deduct- 
tng the value of the house constructed by 
the deceased from the lump sum com- 
pensation, (Para 22) 
‘One-sixth out of the compensation 
amount assessed to be paid on the above 
considerations is generally deducted due 
to uncertainties of life, and lump sum 
payment of the compensation amount. 
; (Para 23) 
Cases Referred: Chronological Paras 


AIR 1973 Orissa 38 = 1972 Ace CJ 92 20 
1973 Aec CJ 319 (Orissa) 20 
AIR 1971 SC 1624 = (1972) 1 SCJ 1 14 
` AIR 1962 SC 1 = 1962-1 SCR 929 14 
1951 AC 601 = (1951) 2 All ER 448 20 


Y. S. N. Murty, for Appellant; B. H. 
Mohanty, S. S. Mohanty, S. K. Mohanty, 
P. K. Sahu, P. C. Prusty and S. C. Roy, 
for Respondents. 


JUDGMENT :— The General Mana- 
ger of the Orissa Road Transport Com- 
pany Ltd., which owns the bus, ORG 2743, 
one of the vehicles involved in the acci- 
dent in question, has preferred this 
appeal under Section 110-D of the Motor 
Vehicles Act against the decision of the 
Motor Accident Claims Tribunal, Cuttack 
in Misc. Case No. 23/69. The claim peti- 
tion was filed by the father-in-law of the 
deceased (P. W. 10) on behalf of the widow 
and children of the deceased who are 
respondents i to 5 in this appeal. The 
accident in question took place on 18-10- 
1969 at about 11.00 a.m. near the Kuakhi 
bridge on the Cuttack-Bubaneswar road. 

The case put forward on behalf of 
the claimants is that on 18-10-1969 the 
deceased was returning in his car ORC 7733 
from Berhampur to Cuttack. Near about 
the Kuakhai bridge the deceased’s car was 
Passing by the side of the bus ORG 2743 
belonging to the appellant and after the 
tar overtook the bus, the bus suddenly 
swerved to its right and dashed against 
the car. At that time a loaded truck, 
bearing No. APS 929 owned by respon- 
dent No. 6, was coming from the opposite 
direction. As the said bus dashed against 
the car of the deceased from behind, the 
car collided against the truck coming 
from the opposite direction and in the 
process the car got sandwiched between 
the bus and the truck and was crushed 
to pieces as a Yesult of which the de- 
ceased was killed instantaneously at the 
spot. According to the claimants the ac- 
‘cident took place due to the rash and 
negligent driving of the above mentioned 
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bus. The deceased at the time of his 
death was Joint Director of Soil Conser- 
vation, Orissa and was 45 years 9 months 
of age. He was then getting a salary of 
Rs. 1,500/- including D. A. His life ex- 
pectancy according to the claimants was 
65 years. On different scores the claimants 
made a claim for Rs. 1,56,000/-. - 


2. . The case of the appellant (Op- 
posite party No. 1 in the Court below) is 
that the driver of the bus ORG 2743 was 


-driving the vehicle at a reasonable low 


speed when the accident took place. The 
car ORC 7733 in which the deceassed was 
travelling overtook the bus without blow- 
ing the horn or waiting for the signal 
from the bus driver to overtake the bus. ` 
There was not enough space on the right 
side of the bus for the car to overtake 
the bus and just at the time when the 
car was trying to overtake the bus at 
that place a truck was coming from the 
opposite direction, the car dashed against 
the bus and then it dashed against the 
oncoming truck and in the process it was 
sandwiched between the two heavy vehi- 
cles. When the driver of the bus found 
that the car was trying to overtake the 
bus within a very small space, he (the 


‘driver of the bus) suddenly steered the 


bus towards its left and applied its brakes 
as a result of which the bus toppled down 
on its left side at the place of the acci- 
dent. It was also urged by the appellant 
that the accident took place due to the 
rash and negligent driving of the car, and 
the bus driver was in no way responsible 
for the said accident. The appellant further 
contends that the application for com- 
pensation was not maintainable in law, 
and that in any view of the matter the 
claim for compensation is highly exagge- 
tated. By an additional written statement 
filed by the appellant statements regard- 
ing some properties owned by the de- 
ceased and his income from different 
sources was furnished. In that written 
statement it is further stated that the 
claimants received .certain amounts from 
different sources on account of the death 
of the deceased by accident. 

3. The owner of the truck, oppo- 
site party No. 2 in the Court below and 
respondent No. 6 herein, did not file any 
written statement. The insurer of the 
truck i.e. opposite party No. 3 in the 
Court below and respondent No. 7 in this 
appeal, filed his written statement stating, 
inter alla, that at the place of the acci- 
dent the truck APS 929 was parked on 
its extreme left side of the road even be- 
yond the tarred portion,. and the. car 
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ORC 7733 came at a very high speed and 
tried to overtake the bus ORG 2743 at 
the place where the accident took place. 
As the bus and the car were both being 
driven at a very high speed and the car 
was trying to overtake the bus those two 
vehicles dashed against each other as a 
result of which the car was hurled against 
the front portion of the truck and the 
accident took place. According to this 
respondent the accident was due to rash 
and negligent driving of the car and the 
bus, and the truck was in no way res- 
ponsible for the said accident, and so 
neither the owner nor the insurer of the 
truck can be held liable to pay any com- 
pensation in this case. 

4. In the Court below the follow- 
ing seven issues were framed :— 

(1) Is the case maintainable ? 

(2) Has this Court jurisdiction to en- 
tertain the claim application ? 

(3) Was the accident caused due to 
rash and negligent driving of the truck 
driver ? 

(4) Is the driver of the bus of ORT 
Company in any way responsible for the 
accident ? 

(5) Was there any contributory neg- 
ligence on‘ the: part of the driver of the 
car in which the deceased was travelling ? 

(6) Is the petitioner entitled to get 
any compensation ? If so, to what extent ? 

(7) To what relief, if any, the peti- 

tioners are entitled ? 
The first and the second issues were an- 
‘swered in the affirmative. The third 
issue wag answered in the negative. With 
regard to the 4th and 5th issues the Court 
below held that the accident took place 
entirely due to rash and negligent driv- 
ing of the driver of the bus ORG 2743 
and that there was no contributory neglig- 
ence on the part of the driver of the car. 
Regarding the 6th and 7th issues relating 
to the quantum of compensation to be 
awarded in this case the Court found that 
the claimants are entitled to Rs. 75,000/- 
with interest at 6 per cent per annum 
from the.date of the award till the pay- 
ment of the said amount. The appellant 
has preferred this appeal against the 
aforesaid decision of the Court below and 
the claimants have preferred a cross-ob- 
jection against the said decision demand- 
ing higher compensation than awarded by 
the Court below. The appeal and the 
cross-objection were heard simultaneously 
and are hereby being disposed of by this 
one judgment. : i 

5. Mr. Murty, the learned counsel 
for the appellant at the outset urgéd that 


the Tribunal did not have the jurisdic- 
tion to entertain and adjudicate the 
claims preferred by the claimants as the 
Place where the accident took place was 
not within the jurisdiction of the said 
Tribunal at the time when the claim peti- 
tion was filed before it. This question 
was tried as a preliminary issue in the 
Court below before the hearing of the 
case on merits and the Tribunal arrived 
at the finding that it had jurisdiction to 
entertain the application for compensa- . 
tion and to adjudicate the matter. Mr. 
Murty, the learned counsel for the ap- 
pellant again reagitated the same ‘ques- 
tion in this appeal. According to. Mr. 
Murty the accident took place near vil- 
lage Pendra which came within the Puri 
district on and from 1-11-1969 and so the 
Tribunal at Cuttack, having his jurisdic- 
tion co-extensive with the District Judge, 
Cuttack, did not have the jurisdiction to 
entertain this claim petition, filed on 
17-12-1969 and/or to grant any relief on 
the said petition. Under Section 110 of 
the Motor Vehicles Act (hereinafter re- 
ferred to as the ‘Act’) it is for the State 
Government to constitute one or more 
Motor Accident Claims Tribunals for such 
area as may be specified in the notifica- 
tion for the purpose of adjudication upon 
claims for compensation in respect of ac- 
cidents involving the death of or bodily 
injury to persons arising out of the use 
of the motor Vehicles or damages to any 
property of a third party so arising or 
both. Under Section 110-A (2) every ap- 
plication under sub-section (1) of that 
section is to be made to the Claims Tri- 
bunal having jurisdiction over the area in ` 
which the accident occurs, and shall be 
in such form and shall contain such parti- 
culars as may be prescribed. Undisputed- 
ly the territorial jurisdiction of the Moto: 
Accident Claims Tribunal, Cuttack i 
co-extensive with the territorial jurisdic-| 
tion of fhe District Judge, Cuttack. The 
civil jurisdiction of the District Judge of 
Cuttack was defined and circumscribed 
per notification ‘under Section 13 of the 









is not altered by any subsequent notifica- 
tion under Section 13 of the said Act, 
his said jurisdiction cannot be affected in 
any manner. Nothing also is brought on 
record to show that there was a notifica- 
tion under Section 110 of the Motor Vehi- 
cles Act any way changing the existing 
territorial jurisdiction of the Motor Vehi- 


cles Tribunal sitting at Cuttack Village 
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Pendra no doubt was included in the dis- 
trict of Puri as per notification No. 61399 
dated 30th September, 1969 issued by the 
Government of Orissa in the Revenue De- 
partment in pursuance of sub-section (2) 
of Section 7 of the Code of Criminal Pro- 
cedure read with clause (b) of Section 3 
of the Orissa Revenue Administration 
(Units) Act, 1963. That notification pub- 
lished in the Orissa Gazette (Extra- 
ordinary) dated 30-9-1969, shows that for 
the purposes of the said enactment the 
limits of the district of Cuttack were 
altered with effect from the ist Novem- 
ber, 1969 so as to exclude certain villages 
including village Pendra, in which the ac- 


cident took place from the district of Cut-. 


tack. There is nothing in the said notifi- 
cation to show that the civil territorial 
jurisdiction of the District Judge. Cuttack, 
as notified earlier under Section 13 of the 
Bengal, Agra & Assam Civil Courts Act, 
was also altered so as to exclude village 
Pendra from the territorial jurisdiction of 
the District Judge, Cuttack. In the ab- 
sence of any notification under Section 13 
of the Bengal, Agra & Assam Civil Courts 
Act or under Section 110 of the Motor 
Vehicles Act, showing readjustment or 
reconstitution of the territorial jurisdic- 


tion of the District Judge, Cuttack, or of | 


the Tribunal at Cuttack thereby exclud- 
ing village Pendra from his jurisdiction 
before 17-12-1969, on which date the 
claim petition was filed, it cannot be said 
that the territorial jurisdiction of the 
District Judge, Cuttack or of the Tribunal 
sitting at Cuttack underwent any change 
and he had no jurisdiction to entertain 
the present application. Both in the 
Court below and in this Court the parties 
were piven enough opportunities to file 
or even to state on affidavit that any such 
notification was issued by the proper au- 
thority, but nothing could be brought on 
record in that connection. That being so 
it cannot be said that the said Tribunal 
did not have the jurisdiction to entertain 
the claims petition on 17-12-1969 and/or 
to grant any relief on the. same. Thus 
the above mentioned contention regard- 
ing want of territorial jurisdiction of the 
Tribunal is without any substance. 


8. Mr. Murty, learned counsel for 
the appellant has urged that the finding 
of the Tribunal that the accident took 
place entirely due to rash and negligent 
driving of the driver of the bus ORG 2743 
and that there was no contributory 
negligence on part of the driver of the 
car is incorrect, and is contradictory to 
and/or against the weight of the evidence 
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on record. On making a careful re- 
appraisal and fresh assessment of the evi- 
dence on record I find that the finding of 
the Court below on this aspect is perfect- 
ly correct and justified. The finding of 
the Court below that the truck APS 929 
was no way responsible for the said acci- 
dent was not seriously challenged by the 
appellant. Neither the claimants nor the 
appellant made the driver of the truck 
responsible for the accident. The photo- 
graphs Exts. 2/a and 4/a clearly show that 
the truck had completely left the tarred 
portion of the road and had gone to its 
extreme left edge of the road, beyond 
which it could not have moved without 
causing serious consequences to itself. 
The said photographs get corroboration 
from the evidence of P. W. 8 and the spot 
map prepared by him. P. W. 6 who visit- 
ed the spot very soon after the occurrence 
also corroborates the above fact. On the 
evidence on record I am satisfied that the 
finding of the Court below, that the truck 
cannot any way be made responsible for 
the accident, is perfectly correct and 
justified. 

7. Now let me examine as to 
whether the bus driver or the car driver 
was or both of them were responsible for 
the said accident. 


8. The appellant in para. 4 of his 
written statement has alleged that the car 
ORC 7733 in which the deceased was tra- 
velling overtook the bus without blowing 
the horn or asking for any signal for over- 
taking the bus. He has again stated there- 
in that the driver of the car did not wait 
to see the signal of the driver of the bus 
before overtaking it. The case made out 
in paragraph 5 of the said written state- 
ment is that the car while, overtaking the 
bus did not take notice of the truck 
coming from the opposite direction and 
so it (the car) dashed against the loaded 
truck coming from the opposite direction 
as a result of which the car was pushed 
back and it dashed against the bus. The 
fact that the car completely overtook the 
bus is borne out by the testimony of 
O. P. W. 2 for O. P. No. 1. O. P. W. 2 in his 
examination-in-chief itself has stated that 
the car overtook the bus and it crossed 
the bus. In his cross-examination he 
again categorically admitted that by the 
time of the accident the car had already 
crossed the bus. O. P. W. 6 has also 
stated that the car went 10 feet or so be- 
yond the bus before striking against the 
truck, His evidence to that effect shows 
that the car had already crossed the bus 
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respondent No. 4 in the other case, C. W. J. 

C. No. 198 of 1975, it has been thought desi- 

rable that the same direction should issue in 

C. W. J. C. No. 192 of 1975 as well. In the 

circumstances of the case, there shall be no 

order as to costs. 

S. ALI AHMAD, J.:— I agree. 

Petitions allowed. 


AIR 1976 PATNA 321 
H. L. AGRAWAL J. 

Manulal Singhania, Petitioner v. Natwar 
Lal Thakur and others, Opposite Party. 

Civil Revn. No. 1082 of 1968, D/- 28-7- 
1975". 

(A) Civil P. C. (1908), Section 151, 
Order 21, Rules 58, 60 and 97 — Order re- 
leasing property from attachment — Order 
cannot be passed even under Section 151 
after confirmation of sale. 

An executing court has no jurisdiction to 
entertain and decide the claim on an appli- 
cation for releasing the properties from at- 
tachment after sale has taken place because 
the sale ipso facto determines the attachment. 
A claimant’s application for adjudication of 
his claim of title and possession over the dis- 
puted property before an allegation of resist- 
ance or obstruction on.his part made by the 
decree holder under Order 21 Rule 97 of the 
Code was premature and has got to be dis- 
missed without any enquiry. The claimant 
cannot pray for inherent jurisdiction either 
for passing an order releasing property from 
attachment AIR 1962 Pat 408 and AIR 1940 
Pat 264 (FB), Rel. on. (Para 86) 

(B) Civil P. C. (1908), Section 47 and 
Order 21, Rules 60 and 90 — Attachment and 
sale of property in hands of Receiver in in- 
solvency — Leave of court not obtained 
Sale is not void, (Provincial Insolvency Act 
(1920), Section 28 (2)). 

A receiver in insolvency proceedings is 
not in the same position as a receiver in 
ordinary civi] suit. The position of a’ re 
ceiver in insolvency is merely of an assignee 
in Bankruptcy. It is not necessary for a 
party to obtain the leave of the Court to 
proceed, against a receiver appointed under 
Provincial Insolvency Act, 

An order passed by executing Court 
setting aside sale on the ground that the sale 
was illegal in the absence of the leave of the 

insolvency Court appointing a receiver and 


°(Against order of S. R. Sharma, 8rd Addl. 
Sub J., Patna, D/- 14-86-1968). 
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releasing the property from attachment is 
erroneous and must be set aside. AIR 1924 
Pat 259 and AIR 1986 Pat 572, Rel. on. 
(Para 9) 
Cases Referred: Chronological Paras 
AIR 1962 Pat 408 =1962 BLJR 291 6 
AIR 1958 SC 725 = 1959 SCR 383 9 
AIR 1940 Pat 264 = 21 Pat LT 294 (FB) 86 
AIR 1986 Pat 572 = 165 Ind Cas 749 8 
AIR 1924 Pat 259 = ILR 2 Pat 724 8 

Sushil Kumar Mazumdar and Ambika 
Kant Sinha, for Petitioner; Lakshmi Narayan 
Misra and Sabitri Mishra, for Opposite Party. 

ORDER:— This application in revision 
is by the decree holder against an order of 
the- executing court releasing the property 
from attachment under Section 151 of the 
Civil Procedure Code (hereinafter to be 
called as ‘the Code’) long after the sale and 
its confirmation at a stage when delivery of 
possession had been issued. 

2. The relevant facts are these: The 
petitioner brought Execution Case No. 18 of 
1962 in the court below for realisation and 
sale of the two properties. The properties 
were sold on 14-5-1963 and the sale confirm- 
ed on 18-6-1963. Before, however, the de- 
cree holder would succeed in obtaining deli- 
very of possession, opposite party Nos. 1 to 
4 filed a miscellaneous case on 18-2-1965 
only two days earlier when the delivery of 
possession was to be effected by the court's 
Nazir, under various provisions of the Code, 
namely, Sections 47, 94, 151 and Order 21 
Rules 58, 90 and 99 and Order 40 Rule 1 of 
the Code for release of one of the properties 
sold in execution case, namely, lot No. 8 on 
the ground that the judgment debtor had 
already transferred his interest in the property 
in question by a registered document 
on 13-2-1950, and he thereafter was oc- 
cupying the premises in question as tenants 
against whom the opposite party had already 
obtained a decree for eviction. It was -fur- 
ther pleaded on their behalf that the property 
in question was at the relevant time under 
the control of the joint Civil Judge of 
Ahmedabad in Insolvency Case No. 20 of 
1953 taken by a creditor against the trans- 
feree of the judgment debtors in which case 
this property was described as belonging to 
the judgment debtors’ transferee. 

3. An objection was taken on behalf 
of the decree-holder petitioner that an appli- 
cation for release of this property from attach- 
ment could not be entertained at this stage 
when the sale had already been confirmed. 
On merits of the case of the opposite party, 
the petitioner also denied all those allega- 
tions. However, it is not necessary for me to 
examine the case of the parties on those ques- 
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tions and, accordingly, it is 
either to state all those: facts. 


4, The Court below, however, took 
a view that the decree holder had the know- 
ledge of the pendency of the insolvency case 
and the appointment of receivers and there- 
fore, it was necessary for him to take permis- 
sion of that Court before getting the property 
attached and put on sale. The attachment and 
sale of the property was, therefore, irregular 
and liable to be set aside. Coming to this con- 
clusion and on taking the view that the pra- 
yer could not be granted under Order 21 
Rule 58 of the Code, but as it was equally 
not desirable to drive the opposite party to 
institute a title suit, the Court below has set 
aside the sale purporting to exercise the in- 
herent powers under Section 151 of the 
Code. 


5. In this Court learned Counsel for 
the decree holder petitioner has challenged 
this order on the ground that the sale could 
not be set aside and in any event the Court be- 
low had no jurisdiction to invoke the inherent 
powers, 

6. The relevant provision for releas- 
ing a property from attachment is contained 
in rule 58 of Order 21 of the Code. It spe- 
cifically enjoins upon a Court, receiving a 
claim or objection from any person to investi- 
gate the same and then to release tbe pro- 
perty from attachment if satisfied upon the 
said investigation under rule 60. Rule 58 itself 
lays down that the Court ordering the sale 
may postpone it pending investigation of the 
claim or objection. From reading the pro- 
- |visions of various rules under the heading 
“Investigation of Claims and Objections” the 
stage contemplated for entertainment of an 
application for releasing a property from at- 
tachment is to save it from a wrongful sale. 
But in case the property happens to be-al- 
ready sold away and the sale stands confirm- 
ed in the meantime, the Court cannot possibly 
give any relief to the claimant in this sum- 
mary proceeding. It seems that the stage 
contemplated for investigation is such where 
the sale itself can be set aside. The point 
has already been well settled by several deci- 
sions of this Court and suffice it may to refer 
to only one decision, namely, the case 
of fanki Mohan v. Dr. S. Samaddar (AIR 
1962 Pat 408). In this case it has been 
clearly laid down that an executing court 
has no jurisdiction to entertain and decide 
the claim on an application for releasing the 
properties from attachment after sale has 
taken place because the sale ipso facto deter- 
mineg the attachment. This case is also an 
. |authority for the proposition as was contend- 
ied on behalf of the petitioner in the court 


not necessary 
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below as well-that a claimant’s application 
for adjudication of his claim of title and pos- 
session over the disputed propery before an 
allegation of resistance or obstruction on hi 
part made by the decree holder under Ord 
21 Rule 97 of the Code was premature andi . 
has got to be dismissed without any enquiry. 
The claimant cannot pray for inherent furis- 











(AIR 1940 Pat 264) (FB) where it was hel 
that the right to set aside the Court sale does 
not exist apart from the provisions of th 
statute under which the sale is held. 


7. It, therefore, must be held that 
the executing court had committed an. ap- 
parent error of jurisdiction in releasing the 
property from attachment at this stage. 


8. Learned counsel appearing for the 
opposite party, however, purported to support 
the order on the ground that in as much as the 
property in question: was under custody of 
the Insolvency Court under the charge of 
receivers, the sale in question was itself void 
ab initio. There is no force in this contention 
either. A distinction has been made between 
a receiver in insolvency proceeding and that 
in an ordinary civil suit. The position of a 
receiver in insolvency is merely of an assignee 
in’ bankruptcy. A Bench of this Court in the 
case of Sant Prasad Singh v. Sheodut Singh 
(AIR 1924 Pat 259) has held that it is 


- not necessary for a party to obtain the leave 


of the court to proceed against a receiver ap- 
pointed under the provisions of the Provincial 
Insolvency Act. Even with respect to a re- 
ceiver appointed in a regular suit with res- 
pect to the property, the sale of such a pro- 
perty in execution of a decree without the 


‘leave of that court does not render the sale 


void. Although the person proceeding 
against the property may be otherwise liable, 
the jurisdiction of the Court holding the sale 
ig not taken away. This view finds support 
directly from a Bench decision of this Court 
in the case of Man Bagaria v. Daya 
Shanker (AIR 1936 Pat 572). 

9. The Supreme Court in the case 
of Kanhaiyalal v. Dr. D. R. Banaji (AIR 1958 
SC 725) where this question fell for decision, 
did not decide it and proceeded on the as- 
sumption that the sale was merely irregular. 
It has been made clear by the Supreme Court 
that the only illegality attached to such a 
sale is in the sense that the person proceed- 
ing against the property without the leave ` 
of the Court concerned is liable to be com- 
mitted for contempt of Court. In, both the 
cases, that is, the Patna case and the case be- 
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fore the Supreme Court, the party challeng- 
ing such a sale on the ground that the pro- 
perty in question at the relevant time was 
under custodia legis, had instituted separate 
suits for declaration that the sale by the 
executing court in such circumstances was 
illegal. I, however, by this observation, do not 
intend to hold that the only remedy of the 
opposite party is by way of a separate suit, 
but at the same time do not entertain any 
doubt that the order passed by the executing 
Court for setting aside the sale on the ground 
that the sale was illegal in absence of the 
\leave of the insolvency Court appointing a re- 
ceiver, is wholly erroneous and must be 
get aside. The Court below had no juris- 
diction to act under the inherent powers 
in this case. On committing this error of 
law it has committed material irregula- 
rity in exercise of the jurisdiction, 

10. In the result, I would allow this 
application and set aside the impugned order. 


The petitioner will be entitled to his cost of 


Rs, 64/- only. 
i Application allowed. 





AIR 1976 PATNA 323 
B. D. SINGE, J. 

The Bihar State Electricity Board 
and another, Petitioners v. Jawahar Lal 
and others, Opposite Party. . 

Civil Revn. No, 183 of 1976, D/- 5-4- 
1976.* 

(A) Electricity (Supply) Act (1948), 
S. 49 — Enhancement of tariff by the 
Board under — Justiciable, 


Section 49 of the Act does not confer 
arbitrary power to the Board to fix its 
tariff as it likes, Therefore, the Court has 
jurisdiction to examine as to whether on 
the facts and circumstances of the case 
the increment of tariff was justified or 
not or whether it was excessive, AIR 1968 
SC 991, Rel. on; AIR 1963 SC 1128; AIR 
1975 SC 1967, Distinguished. (Para 10) 

(B) Civil P. C. (1908), S. 115 and 
0. 39, R. 1 — Order granting ad interim 
injunction — Revision against the order 
— Maintainability. ` 

The errors contemplated by clause (c) 
of S, 115 may relate either to breach of 
some provision of law or to material de- 
fects of procedure affecting the ultimate 


decision and not to errors of fact or of` 


' *(Against order of R. C. Ram, 4th Addi. 
Sub-J., Patna, D/- 13-2-1978.) 
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law, after the prescribed formalities had 
‘been complied with. ; 

Where the impugned order was con- 
trary to the well-established principle of 
law that the Court does not grant injunc- 
tion under O. 39, R. 1, Civil P. C. where 
the damage or loss can be assessed in 
terms of money, Held that it was an order 
with material irregularity. . 

Held further that the Court also 
erred in fixing the onus of proof and the 
revision application against the impugn- 
ed order was maintainable. AIR 1971 SC 
2324, Explained; AIR 1947 Pat 469; AIR 
1957 Pat 145, Rel on. {Para 19) 

(C) Civil P, C. (1908), ©. 39, R. 1 — 
Ad interim injunction — Onus — Plain- 
tiff must establish that he would suffer 
irreparable loss if injunction is not grant- 
ed. ‘AIR 1947 Pat 469, Rel. on, (Para 17) 


Cases Referred: Chronological Paras 
AIR 1976 SC 127 11 
AIR 1975 SC 1967 10 


AIR 1973 SC 76 = 1973 Lab IC 407 16 
AIR 1971 SC 2324 = (1970) 2 SCR 368 


1969 BLJR 482 = 1969 Pat LJR 177 17 
AIR 1968 SC 991 = (1968) 3 SCR 137 9 
AIR 1966 SC 153 = (1966) 1 SCR 102 9 
AIR 1963 SC 1128 =: (1963) Supp 2 SCR 


127 8 
AIR 1957 Pat 145 = 1956 BLJR 59 17 
AIR 1953 SC 23 = 1953 SCR 136 16 


AIR 1947 Pat 469 = ILR 26 Pat 393 17 
AIR 1943 PC 164 = 70 Ind App 129 8 
AIR 1917 PC 71 = 44 Ind App 261 16 
(1883-84) 11 Ind App 237 =. ILR 11 Cal 6 

(PC) 16 


Lal Narain Sinha, , (Solicitor General 
of India), Bishwanath Agrawal and Sach- 
chidanand Jha, for Petitioners; B. C. 
Ghose, P. K. Bose, Tej Bahadur Singh, 
Gautam Bose, Laxmi Narayan Das and 
Animesh Chandra Ghose, for Opposite 
Party. f 

ORDER :— This application under 
Section 115 of the Code of Civil Proce- 
dure (hereinafter referred to as 'the 
Code’) by the Bihar State Electricity 
Board and the Patna Electric Supply Un- 
dertaking through its Resident Engineer, 
fs directed against an order of the learn- 
ed Additional Subordinate Judge passed’ 
by him in appeal granting injunction res- 
training the defendant-petitioners from 
realising electrical charges according to 
revised tariff rates, i 

2. The plaintiffs-opposite party 
instituted Title Suit No. 124 of 1975 in re- 
presentative capacity on behalf of other 
consumers of Patna town within the limits 
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of the Patna Municipal Corporation under 
Order 1, Rule 8 of the Code for declara- 
tion that the tariff dated the 25th July, 
1975, notified by defendant-petitioner No. 
1 and enforced from the 15th July, 1975 
is ilegal, ultra vires, unconstitutional, 
arbitrary, against public policy and the 
principle of natural justice and equity 
and for permanent injunction restraining 
the Bihar State Electricity Board and the 
Patna Electric Supply Undertaking, de- 
fendant-petitioners Nos. 1 and 2 respec- 
tively, and their employees from realising 
charges at enhanced rates for consump- 
tion of electrical energy fixed charges and 
rental for meters as per items indicated 
in the tariff under the notification dated 
25-7-1975, effective from 15-7-1975, from 
the plaintiffs and the consumers of Patna. 


3. The plaintifis-opposite party’s 
ease, in brief, is that they are consumers 
of electrical energy provided by the de- 
fendants-petitioners. Originally electric 
energy used to be supplied to the opposite 
party by the Patna Electric Supply Com- 
pany Limited under the provision of the 
Indian Electricity Act, 1910, and the 
Indian Electricity (Supply) Act, 1948 un- 
der a written contract. The petitioners 
took over management of the Patna Elec- 
tric Supply Company Ltd. in 1974 and 
up to 14-7-1975 the petitioners supplied 
electric energy to the opposite parties at 
the old rate. The petitioners enhanced 
the rates of electric charges at a very 
high rate with effect from 15-7-1975, 
which, according to the opposite parties, 
is arbitrary, illegal, without jurisdiction, 
unreasonable and unwarranted, Initially 
when the suit was instituted, ad interim 
injunction restraining the petitioners from 
vealising electrical charges at the enhanc- 
ed rates was granted by the trial court 
and they were asked to show cause as to 
why ad interim injunction granted in the 
case should not be made absolute. There- 
after, the petitioners filed their show 
cause stating therein that electric charges 
were legal and reasonably enhanced and 
the opposite parties could not challenge 
the same. They further contended that 
the opposite parties had no prima facie 
case, balance of convenience was in fav- 
our of the petitioners and no irreparable 
loss would be caused to the opposite par- 
ties if no injunction was granted. Along 
with the show cause application the peti- 
tioners had also filed a copy of the agree- 
ment, marked Annexure ‘A’. 


4. The.trial court after hearing 
the parties and on perusal of Annexure 
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‘A’, prima facie, found that the petition- 
ers could enhance the rate from time to 
time. According to the trial court, under 
Section 49 of the Indian Electricity 
(Supply) Act, 1948, (hereinafter referred 
to as ‘the Act’) also the petitioners could 
enhance the rates, Those facts were ad- 
mitted by the plaintiff-opposite parties 
as well. The trial court, however, observ- 
ed at the stage of hearing the application 
under Order 39, Rule 2 of the Code that 
it was very difficult to prejudge that the 
increase in the tariff was reasonable, It 
found that no doubt the plaintiffs-oppo- 
site party had got prima facie case, as, 
according to calculation of the plaintiffs, 
the increase was 200% to 1200% and in 
its opinion the rise in cost of fuel, oil, 
wages etc. had not gone at such a high 
rate in order to justify the enhanced rate 
of tariff as notified by the petitioners, It 
also found that it was the admitted case 
of the parties that the order of enhanced 
rate had also come into effect and the 
plaintiffs-opposite parties had also paid 
electric charges at the enhanced rate be- 
fore filing of the suit. Therefore, accord- 
ing to the trial court the balance of con- 
venience was in favour of the defendants- 
petitioners and not in favour of the plain- 
tiffs-opposite parties. According to it, the 
plaintiffs would suffer no irreparable 
loss if no injunction was granted. The 
loss, if any, to them could be measured in 
terms of money, which could be compen- 
sated in terms of money in case of their 
success in the suit. Ultimately, the trial 
court found that it was not a fit case for 
granting injunction and, therefore, it 
vacated the ad interim injunction, which 
was previously granted. 


5. Aggrieved by the order of the 
trial court the plaintiffs-opposite parties 
filed an appeal. The lower appellate court 
by its order dated 13-2-1976 differed from 
the view taken by the trial court with 
regard to the balance of convenience, It 
will be relevant to quote paragraphs 19 
and 20 of its order in this regard. 


“19. The impugned notification is 
very silent on this point as to under what 
circumstances the tariff rates were revis- 
ed and enhanced to such an extent, The 
Board does not say that they are not able 
to meet the expenditure out of the 
charges realised on the old prevalent 
rates. So the financial position of the 
Board does not appear so that there will 
be chaos and confusion and mismanage- 
ment, in, case they are asked to presently 
manage the affairs with the old rates, In 
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case the respondents succeed in this suit 
they will have got no difficulty in realis- 
ing the arrears. Jt was argued on the side 
of the respondents. that the appellants 


may make payment of the bills under en-- 


hanced rates on protest and that will be 
adjusted subsequently. In my view it is 
impracticable that consumer of Patna 
town will -make payment on protest. 
There will be mismanagement of accounts 
when the appellants succeed in the suit, 
it will be difficult to adjust the same. Be- 
sides, the fixed charges are not adjust- 
able, On one hand I find irreparable in- 
jury to the consumers of Patna town and 
suffering of common man and on the 
other hand the Board can manage its 
own aftairs with the income out of the 
charges on old rates. 

: 20. I must, therefore, hold that the 
irreparable loss and balance of conveni- 
ence also be in the favour of the appel- 
lants and not in the favour of the respon- 
dents.” 


6. - Learned Solicitor General ap- 
pearing on behalf of the petitioners has 
assailed the appellate order and raised 
the following points for consideration by 
this Court. 

(i) The issue raised in the suit by the 
opposite party was not justiciable. In 
other words the suit itself was not main- 
tainable. 

(ii) The Bihar State Electricity Board 
was not merely faced with the problem 
of rising cost of supply of electric energy 
in Patna Town alone, to whom the oppo- 
site party is alleged to have been ` re- 
presenting in the suit, but the whole 
State of Bihar. i 

(iii) The learned Subordinate Judge 
has erred in granting injunction under 
Order 39, Rule 1 of the Code, ignoring 
the well-settled principle that injunction 
is not granted in those cases where the 
loss or damage, if caused, can be measur- 
ed in terms of money; and 

(iv) The lower appellate court had 
virtually decided the issue involved in 
the suit and erred in recording its finding 
at the very initial stage of the suit while 
considering the question of injunction. 

7. I will now take up for conside- 
ration the submissions of-the learned Soli- 
citor General under points Nos. (i) and 
(ii) together, as they are inter-related: 
He emphasised that from the various pro- 
visions of the Act itis clear that they do 
not create any justiciable right. The ob- 
ject of the Act, as is apparent from the 
preamble, is to provide for the rationali- 
sation of the production and supply of 
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electricity, for taking measures conducive 
to electrical development and for all mat- 
ters incidental thereto. The Act extends 
to the whole of India (except the State of 
Section 3 thereof 
deals with ‘the constitution of the Cen- 
tral Electricity Authority. Section 5 of 
the Act provides for constitution and 
composition of State Electricity Boards. 
Section 18 lays down the powers and 
duties of the State Electricity Boards, It 
would be useful to extract the provisions 


. of ‘this section below: 


“Subject to the provisions of this 
Act, the Board shell be charged with the 
general duty of promoting the co-ordi- 
nated development of the generation, 
supply and distribution of electricity 
within the State in the most efficient and 
economical manner, with particular re- 
ference to such development in areas not 
for the time being served or adequately 
served by any licensee and without pre- 
judice to the generality of the foregoing 
provisions it shall be the uiy of the 
Board— 


(a) to prepare and carry out schemes 
sanctioned under Chapter V; 

{b) to supply electricity to owners of 
controlled stations and to licensees whose 
stations are closed down under this Act; 

(c) to supply electricity as soon as 
practicable. to any other licensees or per- 
sons requiring such supply and whom the 
Board may be competent under this Act 
so to supply.” 


Learned Solicitor General pointed that 
the words ‘within the State’, occurring in 
Section 18, indicate that.the Board has 
to face with the problem of rising cost of 
supply of electric enegry not in the Patna 
Town alone but in the whole State of 
Bihar, Section 20-A of the Act deals with 
the power to acquire projects etc., on 
lease. Section 28 provides for preparation 
of schemes by the Board. Section 49 of 
the Act makes the provision for the sale 
of electricity by the Board to persons 
other than licensees. It will be relevant 
to quote the provisions of this section in 
extenso. 

“(1) Subject to the provisions of this 
Act and of regulations, if any, made in 
this behalf, the Board may supply elec- 
tricity to any person not being a licensee 
upon such terms and conditions as the 
Board thinks fit and may for the purposes 
of such supply frame uniform tariffs. 

(2) In fixing ‘the uniform tariffs, the 
Board shall have regard to all or any of 
the following factors, namely:—  . 
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(a) the nature of the supply and the 
purposes for which it is required; . 

(b) the co-ordinated development o 
the supply and distribution of electricity 
within the State in the most efficient and 
economical manner, with particular re- 
ference to such development in areas not 
for the time being served or adequately 
served by the licensee; 

(c) the simplification and standardi- 
sation of methods and rates of charges for 
such supplies; 

(d) the extension and cheapening of 
supplies of electricity. to sparsely deve- 
loped areas. 

(3) Nothing in the foregoing provi- 
sions of this section shall derogate from 
the power of.the Board, if it considers it 
necessary or expedient to fix different 
tariffs for the supply of electricity to any 
person not being a licensee, having re- 
gard to the geographical position of any 
erea, the nature of the supply and pur- 
pose for which supply is required and 
any other relevant factors. 

(4) In fixing the tariff and terms and 

conditions for the supply of electricity, 
the Board shall not show undue prefer- 
ence to any person.” 
Section 59 of the Act deals with the gene- 
ral principles for the Board’s finance. 
Section 60 provides for the Board to as- 
sume obligations of State Government in 
respect of matters to which the Act ap- 
plies. Section 76 provides arbitration 
clause. f 

8. The Solicitor General, in order 
to find support to his contention to the 
effect that the enhancement of tarif by 
the Board under Section 49 of the Act 
was not justiciable, relied on Mysore 
State Electricity Board v. Bangalore 
Woollen, Cotton and Silk Mills Ltd. (AIR 
1963 SC 1128), wherein the provisions 
contained in Section 49 along with Sec- 
tions 60 and 76 of the Act came up for 
consideration. He drew my attention to 
paragraph 18 at pages 1135-36 where it 
was observed that their Lordships were 
unable to accept the argument advanced 
on behalf of the respondents of that case 
that the expression ‘subject to the provi- 
sions of this Act’ occurring in Section 49 
attracted Section 76. Section 49 seemed 
to give the Board a right to supply elec- 
tricity to any person not being a licensee 
upon such terms and conditions as the 
Board might from time to time fix hav- 
ing regard to the nature and geographi- 
cal position of the supply and the purpo- 
seg for which it was required. The pro- 
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viso to the section stated that in fixing 
any such terms and conditions, the Board 
should not show undue preference to any 
person. Their Lordships further held that 
they were unable to agree with the 
learned counsel for the respondents that 
the section contemplated that- the consu- 
mers might raise a dispute with regard 
to the terms and conditions and on such 
a dispute being raised it.should be deter- 
mined by arbitration as required by Sec- 
tion 76 (1) of the 1948 Act, The expres- 
sion ‘Subject to the provisions of this 
Act’? merely meant that if there were any 
provisions regulating the Board in the 
matter of supplying electricity to any 
person not being a licensee, then the 
supply by the Board would be subject to 
those: provisions. No provision had been 
brought to the notice of their Lordships 
which regulated the Board in the matter 
of the charges which it might fix for the 
supply of electricity. It had been also 
argued before their Lordships that the 
expression ‘having regard to the nature 
and geographical position of the supply 
and the purposes for which it is required’ 
indicated that a dispute might arise be- 
tween the Board and the consumer of 
electricity in the sense that the consumer 
might allege that in fixing the charges 
for the supply of electricity the Board 
had no regard to the nature and geogra- 
phical. position of the supply and the pur- 
poses for which it was required. The ex- 
pression ‘have regard to’ or ‘having re- 
gard to’ had been the subject of judicial 
interpretation. In Ryots of Garabandho 
v. Zamindar of Parlakimedi, 70 Ind App 
129 = (AIR 1943 PC 164), their Lordships 
of the Privy Council dealt with the 
meaning of the expression at page 168 of 
the report (Ind App) = (at p. 180 of ATR). 
They said: 

“The view taken by the majority of 

the Collective Board of Revenue in mak- 
ing the order dated October 19, 1936, 
which is now complained of, is that the 
requirement to ‘having regard to’ the 
provisions in question has no more def- 
nite or technical meaning than that of 
ordinary usage, and only requires that 
these provisions must be taken into con- 
sideration.” 
Their Lordships, therefore, thought that - 
that expression contemplated that a con- 
sumer of electricity could raise a dis- 
pute as against the Board on the footing 
that the Board. did not pay the due re- 
gard to the nature and geographical posi- 
tion of the supply and the purposes for 
which. it was required, mg i 


1976 


9. In my view, the above obser- 
vations of their Lordships do not support 
the contention of the learned- Solicitor- 
General that in the instant case the issue 
involved before the trial court was not 
justiciable, It may be noticed that their 
Lordships were dealing with the arbitra- 
tion clause as contemplated in Section 76 
of the Act, as also the provisions of Sec- 
tion 49 which stood prior to the amend- 
ing Act 30 of 1966. Reference may be 
made to Maharashtra State Electricity 
Board v. Kalyan Borough Municipality, 
(AIR 1968 SC 991) corresponding to (1968) 
3 SCR 137. In that case appellant Maha- 
rashtra State Electricity Board, which 
took over the supply of electrical energy 
from the original licensee, increased the 
tariff and fixed a uniform tariff for all 
its consumers, The respondents-consu- 
mers filed petitions under Article 226 of 
the Constitution, contending that (a) Sec- 
tion 49 of the Act did not permit the 
Board to frame uniform tariffs for consu- 
mers in compact areas as well as con- 
sumers in sparse areas, so as to require 
the former to pay a part of the cost in- 
volved in the supply of electricity to the 
latter; and (b) if Section 49 gave such 
power to the Board it was ultra vires and 
void, as it offended the provisions of the 
Constitution, The High Court allowed the 
Writ Petitions, Thereafter the Board 
filed appeals to the Supreme Court and 
during their pendency Section 49 was 
amended retrospectively by the Electri- 
city (Supply) Amendment Act 1966 and 
by Section 24 of the Amendment Act the 
imposition and collection of charges un- 
der Section 49 was validated. Section 79 
of the Act provides power to make regu- 
lations, clause (j) whereof provides for 
the principles governing the 
electricity by the Board to persons other 
than licensees under Section 49.- Their 
Lordships of the Supreme Court in that 
case at page 156 observed thus: 


Saee Under clause (j) of Section 79, 
the Board has also to make regulations 
laying down the principles governing the 
supply of electricity. by it to persons 
other than licensees. under Section 49, In 
our opinion, ‘all these provisions have the 
effect of properly guiding the activities of 
the Board, in its dealings with the consu- 
mers including the levy of tariffs. Sec- 
tion 49 itself is hedged in by various res- 
trictlons and directions which the Board 
will have to comply in the matter of 
framing uniform tariffs or in the matter 
of fixing different tariffs, and that section, 
also in our opinion, provides a. proper 
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guideline for framing uniform tariffs and 
different tariffs. Therefore, in particular, | 
it may be noted that the extension and 
cheapening of supplies of electricity to 
sparsely developed areas under Cl, (d) of 
Section 49 (2) of the Act can only be com- 
plied with by keeping the uniform rates 
at a minimum, consistently with the re- 
quirement, under Section 59, of not run- 
ning at a loss. Therefore, we are satis- 
fied that Section 49 is not in any way, 
bad on the ground that it gives an un- 
guided and arbitrary power to the Board 
to fix its tariffs as it likes.” 


10. In. my view, the above obser- 
vations of the Supreme Court clearly in- 
dicate that Section 49 of the Act does not 
confer arbitrary power to the Board to fix 
its tariff as it likes, Therefore, the Court 
has jurisdiction to examine as to whether 
on the facts and circumstances of the in- 
stant case the increment of tariff was 
justified or not or whether it was ex- 
cessive. It will also be relevant to refer 
the case of Indian Aluminium Company 
v. Kerala State Electricity Board (AIR 
1975 SC 1987) where their Lordships, 
while dealing with the provisions con- 
tained in Sections 49, 59 and 79 (j) of 
the Act observed that neither of the two 
sections, namely, Sections 49 and 59, con- 
ferred any authority on the Board to 
override a contractual stipulation as to 
rates and unilaterally enhance the rates 
in derogation of such contractual stipu- 
lation even if it found that the rates sti- 
pulated in the contract were not suffici- 
ent to meet the cost of production and 
supply of electricity and it was incurring 
operational loss, 


11. The learned Solicitor-General 
has also relied on M/s Bisra Stone Lime 
Co. Lid. v. Orissa State Electricity Board 
(AIR 1976 SC 127) where their Lordships 
were considering Section 49 of the Act 
end in this connection they were also 
considering the meaning of the word 
‘surcharge’. Their Lordships observed 
that the word ‘surcharge’ was not defined 
in the Act, but etymologically, inter alia, 
surcharge stood for an additional or extra 
charge or peyment, Surcharge was thus 
a superadded charge, a charge over and 
above the usual or current dues.- It was 
in substance an addition to the stipulated 
rates of tariff. The nomenclature, | there- 
fore, did not alter the position. Enhance- 
ment of the rates by way of surcharge 
was well within the power.of the Board 
to fix‘or revise the rates of tariff under 
the provisions of the Act, Their Lord- 
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ships further observed that in view of the 
decision of the Supreme Court in AIR 
1975 SC 1967 (supra) an agreement enter- 
ed in exercise of the power conferred by 
‘ the statute, such as under Section 49 (3) 
of the Act, could not be set at naught by 
unilateral exercise of power by the Board 
under the Act to enhance the rates agreed 
upon between the parties in the absence 
of any provision in that behalf in the 
agreement itself. Exercise of power un- 
der Section 49 (1) and (2) as also that 
under Section 59 would remain suspend- 
ed during the currency of the special 
agreements between the parties and no 
unilateral enhancement of rates was per- 
missible under the law. There was only a 
pro tempore ban on revision of rates dur- 
ing the subsistence of statutory special 
agreements entered in conformity with 
Section 49 (3) of the Act. 


12. In my view, the above obser- 
vation also does not lend any support to 
the contention of the learned Solicitor- 
General with regard to non-justiciability 
of the issue involved in the present case. 
It may be noticed that the petitioners in 
the application have annexed a copy of 
the form of agreement as Annexure ‘I’, 
clause 11 whereof reads: 

“The undertaking shall be at liberty 
of any time to alter the demand charges/ 
energy charges and the minimum guaran- 
tee as set out in the schedule hereafter.” 


Clause 4 of the said agreement deals with 
the meter charges, etc. Suffice it to men- 
tion that this (Annexure ‘l’) is not the 
copy of the agreement which the consu- 
mers had entered into with the peti- 
tioners, It is merely a draft agreement, 
which they propose to-be entered into by 
the consumers and the undertaking. 
Therefore, it is of no consequence, and 
it should be ignored, A specimen memo- 
randum of agreement, which was enter- 
ed into between the Patna Electric Sup- 
ply Company Ltd. and the consumers 
was annexed with the show cause, filed 
by the petitioners in the trial court, and 
marked Annexure ‘A’ thereto. Clauses 3 
and 4 of the said specimen memorandum 
of agreement, which are relevant, are as 
follows:— 


“Clause 3— The consumer shall pay 
to the licensee for the electrical energy 
supplied to him and the other charges at 
the rate set out in the schedule annexed 
hereto which shall be taken to form part 
of this agreement being the rates in force 
at the time of executing the agreement 
and he shall be eligible for such rebate 
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from those rates and liable for such sur- 
charge upon them as may from time to 
time be granted and charged respective- 
ly by the licensee to the general public. 
The consumers shall also conform to the 
conditions of supply prescribed from 
time to time in the Licensee’s Official Rate 
Book which shall also be taken to form 
part of this agreement. 


Clause 4— The supply of the electri- 
cal énergy shall be registered by a suit- 
able correct meter or meters upon the 
said premises to be installed and kept in 
proper. order by the Licensee, The con- 
sumer shall pay to the Licensee for the 
hire of each meter provided the monthly: 
rent of......... and for each indicator a 
monthly rent of......... The consumer may 
purchase such meter or meters from the 
Licensee and from and after the purchase 
thereof the consumer shall be responsible 
for keeping the same in order, The Li- 
censee’s servants shall have access at all 


reasonable time to the comsumer’s pre- 
mises for the purpose of inspecting and 
reading meters. Every such reading of 


each meter shall be entered by the Licen- 
see’s servant in a book or card to be at- 
tached to such meter and to be open at 
all times to the inspection of the consu- 
mer.” ` 


13. Section 18 of the Act lays 
down that the Board shall be charged 
with the general duty, inter alia, of sup- 
ply and distribution of electricity within 
the State in the most efficient and econo- 
mical manner. The words ‘economical 
manner’ clearly indicate that the enhance- 
ment of the tariff by the Board is justi- 
ciable. Clause (2) (b) of Section 49 also 
emphasises that co-ordinated . develop- 
ment of the supply and distribution of 
electricity within the State would be 
done in efficient and economical manner. 
Likewise, clause (d) also lays down the 
extension and cheapening of supplies of 
electricity. From those provisions the in- 
tention of the Legislature is clear that 
the Board must pay due regard to effici- 
ency and economy. The learned Solicitor- 
General had submitted that increase in 
tariff was necessitated because of rise in 
prices, His submission is not prima facie 
acceptable. Both the courts below have 
held by, prima facie, examining the en- 
hancement in tariffs, as arbitrary and ex- 
cessive, The lower appellate court has, in 
paragraphs 9 and 10 of its judgment, 
given reasons for not accepting that part 
of the argument. Besides, judicial notice 
can be taken that the prices of the com- 
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modities have not only been checked by 
the State Government, but their prices 
have considerably fallen to a great relief 
to the consumers, However, I do not wish 
to express my views on the point : while 
dealing with the injunction matter. The 
question whether the enhancement of 
tariff is in consomance with the rise in 
price or expenditure would be gone into . 
y the trial court after the parties have 
adduced evidence Whatever observation 
J have made in this judgment is exclu- 
sively meant for the disposal of the in- 
junction matter only. 


14. It may be recalled that under 
point No, (iv) the learned Solicitor-Gene- 
ral has also made a grievance that the 
lower appellate court has virtually de- 
cided the issue involved in the suit, and 
bas erred in recording its finding at the 
very initial stage of the suit. In my view, 
this submission is not tenable. Whatever 
observation has been made was meant 
only for the decision of.the injunction 
matter, In -paragraph 15 of the order the 
lower appellate court has clearly men- 
tioned “...... I am not to give any finding 
at this stage in the matter of injunction 
whose scope is limited......:..”. 


15. Now I advert to consider the 
submission of the learned Solicitor-Gene- 
ral under point No. (ili), He contended 
that the learned Subordinate Judge ought 
not to have granted injunction in the pre-’ 
sent case, as in the event of success of the 
plaintiffs, no irreparable damage would 
have been caused to them as the payment 
of enhanced rate of tariff is obviously 
measurable in terms of money, and that 
could have been easily adjusted as against 
future dues payable by the consumers, as 
it was held by the trial court. 


16. Mr. B. C. Ghose, learned coun- 
sel appearing on behalf of the opposite 
party has raised a preliminary question 
as regards maintainability of the civil 
revision against the impugned order. He 
emphasised that in the present case no 
revision would lie against the impugned 
order. In order to find support to his 
contention he has relied on M/s D. L., F.. 
Housing & Construction Co. (P.) Ltd. v. 
Sarup Singh (AIR 1971 SC 2324) where 
Dua, J., who delivered the judgment for 
the Court, in paragraph 7 at page 2327, 
after having extracted the provision con- 
tained in Section 115 of the Code, observ- 
ed that the mass of reported cases: only 
served to show that the High Courts did 
not always appreciate the limits of their 
jurisdiction under that section. The legal 
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‘position was authoritatively laid down 


by the Privy Council as far back as 1894 
in Rajah Amir Hassan Khan v. Sheo 
Baksh Singh (1883-1884) 11 Ind App 237 
(PC). The Privy Council again pointed 
out in Balakrishna Udayar v. Vasudeva 


‘“Ayyar, 44 Ind App 261 = {AIR 1917 PC 


71) that Section 115 was not directed 
against the conclusions of law or fact in | 
which the question of jurisdiction was 

not involved, That view was approved by 
the Supreme Court in Keshar Deo v. 
Radha Kissen, 1953 SCR 136 = (AIR 1953 
SC 23) and had ‘since been re-affirmed in 
numerous decisions, as observed by. his 
Lordship. It was further held in para- 
graph 8 of the same decision at pages 
2327-28 that the words ‘illegally’ and 
‘with material irregularity’, as used in 
clause (c) of Section 115 of the Code did 
not cover either errors of fact or of law; 
they did not refer to the decision arrived 
at, but merely to the manner in which it 
was reached The errors contemplated by. 
that clause related either to breach of 
some provision of law or to material de- 
fects of procedure affecting the ultimate 
decision and not to errors of fact or of 
law, after ‘the prescribed formalities had 
been complied with. Mr. Ghose in this 
connection also relied on Hindustan Aero- 
nautics Ltd., Balanagar, Hyderabad v. 
Ajit Prasad Tarway (AIR 1973 SC 76). 
In that case the respondent-plaintiff was 
serving in the company of the defendant- 
appellant. The defendant company fram- 
ed charges against him in respect of cer- 
tain matters, Pending enquiry of those 
charges the plaintiff was placed under 
suspension, Immediately he was placed 
under suspension, the plaintiff rushed to 
the court -and filed a suit challenging the 
validity of the enquiry ordered against 
him. He also challenged the validity of 
his suspension. He pleaded that the pro- 
ceedings against him were initiated on 
malicious grounds. His case was that the 
General Manager of the defendant Com- 
pany was inimically ` disposed towards 
him and that was the reason for. proceed- 
ing against him. In the suit he applied for 
an interim order staying the. operation 
of his suspension as well as the proceed- 
ings in the enquiry directed against him. 
The-learned trial Judge issued an interim 
ex parte order as prayed for by him, but 
at later stage he revoked that order after 
hearing both the parties. Aggrieved by 
that decision, the plaintiff went up in ap- 
peal. The appellate court modified the 
order of the trial court. It directed de- 
fendant to refrain from proceeding with 
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the enquiry ordered till the decision of 


the suit but as regards suspension of the 
plaintiff it sustained the order of the trial 
Court, Aggrieved by that decision ` both 
the plaintiff and the defendant went up 
in. revision to the High Court of Andhra 
Pradesh, The High Court accepted the te- 
vision petition of the plaintiff but reject- 
ed that of the defendant, It stayed the 
operation of the suspension order as well 


as the proceedings in the enquiry. It was 


against that decision that the appeals 

- were filed before the Supreme Court 
Their Lordships observed in paragraph 5 

of the judgment as follows:— 


“In our opinion the High Court bad 
no jurisdiction to interfere with the order 
of the first appellate court. It is not the 
conclusion of the High Court that the 
first appellate court had no jurisdiction to 
make the order that it made. The order 
of the first appellate court may be right 
or wrong; may be in accordance with law 
or may not be in accordance with law; 
but one thing is clear that it had jurisdic- 
tion to make that order. It is not the case 


that the first appellate court exercised its’ 


jurisdiction either illegally or with mate- 
tial irregularity, That being so, the High 
Court could not have invoked its juris- 
diction under Section 115 of the Civil Pro- 
cedure Code. See the decisions of this 


Court in Pandurang Dhondi v, Maruti’ 


Hari Jadhav, (1966) 1 SCR 102 = (AIR 
1966 SC 153) and D. L. F. Housing & Con- 
struction Co. (P.) Ltd, New Delhi v. 
Sarup Singh, (1970) 2 SCR 368 = (AIR 
1971 SC 2324).” 


17. Learned Solicitor-General, on 
the other hand, contended that the above 
observations of the Supteme Court are 
not applicable in the instant case, Discre- 
tion in granting injunction must be exer- 
cised by the court according to the well 
settled judicial principle and not in an 
arbitrary manner. If balance of conveni- 
ence is not considered by the lower ap- 
pellate court, according. to the well settl- 
ed principle of law for granting injunc- 
tion, this Court has ample jurisdiction to 
interfere under Section 115 of the Code. 
In order to find support to his contention 
he has relied on the State of Bihar v. 
Ganesh Prasad Dube (1969 BLJR 482) 
where Tarkeshwar Nath, J., while deal- 
ing with the provisions contained under 
Order 39, Rule 2, read with Section 115 
of the Code, observed that the lower 
court must exercise its discretion’ accord- 
ing to the well settled judicial principles 
and not actin an arbitrary manner. 


A.LR. 


Courts should issue injunctions where the 
right which is sought to be protected is 
clear and unquestioned, and not, where 
the right is doubtful and there is no. 
emergency, and further, where the injury 
threatened is positive and substantial and 
is irremediable otherwise, Learned Soli- 
citor-General urged that in the instant 
case, the trial court found that the 
balance of convenience was in favour of 
the defendants, as, according to it, the 
plaintiffs would not suffer irreparable loss 
if no injunction was granted. The loss, if 
any, to the plaintiffs could be measured 


-in terms of money which could be com- 


pensated in terms of money in case of 
their: success in the suit. On this point, 
the appellate court came to a different 
conclusion. It held that in case the Bihar 
State Electricity Board and others suc« 
ceeded in the suit, there will be no diffi- 
culty in realising the arrears of tariff at 
the enhanced rates, It was contended on 
behalf of the Electricity Board that the 
consumers of electric energy would very 
well pay the enhanced rate on protest 
which would be adjusted - subsequently 
in their. bills in case they succeeded in 
the suit. To that contention the lower 
appellate court observed that it would ba 
impracticable that the consumers of Patna 
Town would make payment on protest. 
There would be mismanagement of ac- 
counts, and it would be difficult to adjust 
the same. On the one hand the lower 
appellate court found irreparable injury 
to the consumers of Patna Town and suf 
fering of common man, and on the other 
hand it found that the Board would 
manage its own affair with the income 
out of the charges at old rates. Therefore, 
it held that the balance of convenience 
was in favour of the plaintiffs. The learn~ 
ed Solicitor-General reiterated that the 
conclusion arrived at by the lower appel- 
late court is not based on the well settled 
principle of Jaw. According to him, no 
Injunction should be granted when the 
loss can be measured in terms of money. 
Besides, the onus was on the plaintiffs te 
establish that they would suffer irrepar~ 
able loss and in the present case thg 
lower appellate court had shifted ` the 
onus on the defendants. On that account 
also this Court has ample jurisdiction for 
interfering with the order of the lower 
court under Section 115 of the Code. In 
order to find support to his contention he 
has relied on Bir Babu v, Raghubar Babu 
(AIR 1947 Pat 469) where it was observed 
that the correct placing of the onus of 
proof was a vital point of procedure and 


va 
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an incorrect placing of onus might, ‘there- 
fore, amount to a material - irregularity ` 
justifying interference under Sec. 115 of 
the Code. Similar view was taken in 
Ramesh Chandra v. H. D. Jain PRARRE; 
Arrah (AIR 1957 Patna 145). 


18. -On the other hand, Mr. Ghose 
submitted that the trial court as well as 
the appellate court has found that the 
plaintiffs-opposite party have establish~ 
ed a prima facie case and they have fur- 
ther found that the enhancement of tariff 
‘was excessive. It was only while consi- 
dering the balance of convenience that 
the appellate court differed from the view 
taken by the trial court, and held that 
the balance of convenience was in favour 
of the plaintiffs. He submitted that his 
reasonings for arriving at the said con- 
clusion may be wrong and may not be in 
accordance with law, even then this 
Court, in view of the observation made in 
AIR 1971 SC 2324 (supra), 
interfere. Mr. Ghose pointed out that Dua, 
J., clearly observed therein that the mass 
of reported cases only served to show 
that the High Courts did not always ap- 
preciate the limits of their jurisdiction 
under that section. That goes to show, 
learned counsel submitted, that the ear- 
lier decisions of different High Courts 
have not laid down good law. After ana- 
lysing the various decisions of the seve- 
ral Courts Dua, J. had observed in para- 
graph 8 of the judgment at p. 2327 that 
it was not competent to the High Court 
to correct errors of fact however gross or 
even errors of law unless the said errors 
had relation to the jurisdiction of the 
Court to try the dispute itself. He ` sub- 
mitted that only if the lower appellate 
court would have failed to consider the 
balance of convenience, this Court should 
have interfered under Section 115 of the 
Code, but, in the present case, it has con- 
sidered it. It may be wrong in accordance 
with law but it does not justify the inter- 
ference under any of the provisions con- 
tained in Section 115 of the Code. 


19. In my opinion, the submission 
of Mr. Ghose in this regard is not accept- 
able. In paragraph 8 of the- aforesaid 
Supreme Court judgment it was held that 
the words ‘illegally’ and ‘with material 
irregularity’ as used in clause (c) of Sec- 
tion 115 of the Code do not cover either 
error of fact or of law; they do not refer 
to the decision arrived at but merely to 
the manner in which it is urged.’ The 
errors contemplated by the said clause 
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should not. 


in the stipulated period. In the 
stances of the case, however, I will pass 
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may relate either to breach of some pro- 
vision of law or to material defects of 
procedure affecting the ultimate decision 
and not to errors of fact or of law, after 
the prescribed formalities had been com- 
plied with. In the instant case, as observ- 
ed above, the enhanced tariff is measur- 
able in terms of money and there would 
be no difficulty in getting the amount so 
realised from the consumers, adjusted 
against their future dues in case the 
plaintifis-opposite party succeed in the 
suit. It is well-established principle of 
law that the court does not grant Injunc- 


‘tion under Order 39, Rule 1 of the Code 


in cases where the damage or loss can be 
assessed in terms of money. The impugn- 
ed order of the lower appellate court is 


-contrary to this well-established principle 


of law. Therefore, in my view, it will be 
considered as an order with material 
irregularity. Besides, it has also erred in 
fixing the onus, as submitted by the learn- 
ed Solicitor-General. In my opinion 
however, this civil revision application is 
maintainable, and the submission of Mr. 
Ghose in this regard is not acceptable. 
The finding of balance of convenience by 
the appellate court cannot be sustained. 


20. Mr. Ghose drew my attention 
to the direction of the lower appellate 


. court to the trial court that it would dis- 


pose of the suit as early as possible, pre- 
ferably within four months of the order, 
on priority basis. Therefore, he submit- 
ted that no prejudice would be caused 
if status quo is maintained for 
the period of four montbs of 
the said period may be reduced by this 
Court. In my view, in the present case, 
status quo is already broken and the lower 
appellate court was conscious of that fact, 
as in paragraph 17 of its order, it has 
observed that the point was not in favour 
of the defendants that they had started 
realising charges on revised enhanced 
rates, Therefore, in my considered opin- 
ion, the balance of convenience cannot be 
said to be in favour of the plaintiffs in 
the present case. 


21, In the result, I allow the ap- 
plication, set aside the impugned order 
and restore that of the trial court. It is, 
however, directed that the trial court 
would decide the suit within three months 


‘from the date of the receipt of the re- 


cord. It is expected that the defendants- 
petitioners would give full co-operation 
to the court in disposing of the suit with- 
circum-~ 


E 
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no order as to costs. Let the records be 
sent down immediately. 
. Application allowed. 
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Chela Meri and another, Appellants 
v. Mohammad Abul Khair Khan and 
others, Respondents. 

A. F. A. D. No. 492 of 1970, D/- 29-3- 
1976.* 

(A) Civil P. C. (1908), Ss. 100-101 — 
New case — Appellate Court should not 
make out a new case which was not 
pleaded by a party. AIR 1961 SC 1097 
and 1961 BLJR 446, Foll. (Para 10) 

(B) Civil P. C. (1908), Ss. 100-101 — 
Re-appreciation of evidence, 

In Second Appeal, the High Court’s 
jurisdiction is confined to questions of 
law, Where, on the questions at issue to 
be dealt with in the light of oral evidence 
and surrounding circumstances, the Ap- 
pellate Court records a definite finding it 
would not be open for the High Court to 
re-appreciate the evidence, AIR 1961 SC 
1097, Foll (Para 11) 


(C) Civil P. C. (1908), Ss. 100-101 — 
Construction of documents, 

A construction of documents (unless 
they are documents of title) produced by 
the parties to prove a question of fact, 
does not involve an issue of law, unless it 
could be shown that the material evidence 
contained in them was misconstrued by 
the Court of fact. AIR 1963 SC 884, Foll. 

(Para 12) 
Cases Referred: Chronological Paras 
AIR 1966 SC 1652 = (1964) 5 SCR 905 12 
AIR 1963 SC 884 = (1963) 2 SCR 208 12 
AIR 1961 SC 1097 = 1960 Jab LJ 870 


10, 11 
1961 BLJR 446 = 1961 Pat LR 89 10 
Kausal Kishore Sinha, Gupteshwar 


Prasad and F. Anthony, for Appellants; 
Mathura Nath Roy and Chandra Mohan 
Jha, for Respondents, 

JUDGMENT :— This appeal under 
Section 100 of the Code of Civil Proce- 
dure by Chela Mery and Agnes, who were 
Defendants First Party in the trial court, 
is directed against the judgment and de- 
cree of the learned Additional Subordi- 


*(From decision of Satyendra Mohan Pra- 
sad, Addl, Sub-J., Motihari, D/- 22-7- 
1970.) 
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nate Judge in Title Appeal No. 107/2 of 
1963/70, whereby he reversed the judg- 
ment and decree of the trial court. 

2. In order to appreciate the points 
of law involved in this appeal, it will be 
necessary to briefly state some material 
facts. One Shaikh Lal Mohammad was the 
owner of Survey Plots Nos. 327 and 328 
of Khata No. 130, situated in Mohalla 
Aggarwa, in the Town of Motihari. Shaikh 
Lal Mohammad had constructed three 
houses on the aforesaid land separately, 
but attached to one another. On his death, 
his son Shaikh Abdul Rab (defendants 
second party), came in possession of the 
three houses, bearing Holding Nos. 115, _ 
116 and 117 of the Motihari Municipality. 
On the 5th October, 1939, Shaikh Abdul 
Rab sold the house on Holding No. 115 
to Bibi Khatoon, who was plaintiff res- 
pondent first party in this Court. On the 
15th September, 1950, by a registered 
deed (Ext. A), Shaikh Abdul Rab, name- 
ly, respondent No. 2, sold the remaining 
two houses on Holding Nos. 116 and 117 
to the appellants. The said sale under 
Exhibit A was only in the name of Appel- 
lant No. 2, Agnes, daughter of appellant 
No. 1. Subsequently, a suit had to be in- 
stituted by Bibi Khatoon, impleading the 
appellants as defendants first-party and 
Shaikh Abdul Rab as defendant second 
party, In the suit, she sought for a decla- 
ration that the lands described in Sche- 
dule I of the plaint are the common walls 
and both parties had got the right only 
to repair them and that they had no right 
either to raise the walls or to put any 
pucca roof on the same. It was further 
prayed that the defendants first party be 
cestrained from further raising the walls 
and making any construction over the 
same, 

3. The suit was mainly contested 
by defendants first party. On the plead- 
ings of the parties, as many as six issues 
were framed, Out of them, Issues Nos. 3 
and 5 are important for the purpose of 
this appeal. The said Issues Nos. 3 and 5 
read as follows:— 

“3. Whether the wall described un- 
der Schedule I of the plaint is a common 
wall as alleged by the plaintiff?” 

“5, What are the respective rights of 
the parties, if there be any, with respect 
to the wall as described in Schedule I of 
the plaint?” 

4. The trial court has considered 
those issues together. According to the 
case of the plaintiff, there was an agree- 
ment between her (the vendee) and . her 
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vendor (respondent No. 2), 
in the sale~-deed (Ext. 1) that the two 
walls, marked A and B in the sketch map 
attached to the plaint, were common 
walls of the houses bearing Holding Nos. 
115 and 116. Respondent No. 2, under the 
terms of the agreement had no right to 
raise the said walls or to put any con- 
struction over the same. According to the 
plaintiff, if any such construction was 
made, that had to be demolished by the 
order of the court. 

5. According to the defendants 
firet party, namely, the appellants, the 
term ‘of agreement in Exhibit I was that 
out of the three walls indicated in the 
map attached to the written statement 
filed on their behalf, indicated by letters 
AB, BC and CD only two walls, namely, 
BC and CD were common. BC wall runs 
east to west, whereas CD wall runs north 
to south. According to defendants first 
party, AB wall was exclusively their 
own wall 


8. The trial court, after consider- 
ing the evidence on the record, found 
that it appears from a reference to Exhi- 
bit 1 that ‘the wall, i.e.. AB wall which 
runs north to south and which is men- 
tioned in Schedule I of the plaint is not 
the common wall’. It, however, found that 
the other two walls, Le., BC and CD walls 
are common walls. In other words it 
found that AB wall is the exclusive wall 
of the defendants and it dismissed the 
suit filed by the plaintiff. 

7. Aggrieved by the judgment and 
decree of the trial court, Bibi Khatoon 
preferred an appeal. During the pendency 
of the appeal she died and, therefore, her 
heirs were substituted in her place. 

8. The appellate court, however, 


allowed the appeal and set aside the judg- . 


ment and decree of the trial court. It will 
be relevant to quote the findings of the 
lower appellate court in Paragraphs Nos. 
11 and 12 of the judgment: 

“11. From these observations it seems 
clear to me that the walls AB, BC, CD, 
which would have been one wall if it 
were straight, are common walls, except 
for its direction of the common walls is 


north to south. The learned Munsif, it. 


appears, has viewed the map from the 
tail end and so he has fallen into an error 
in observing that the wall BC and CD are 
only common walls. As mentioned before 
there is nothing except the defendant’s 
latrine by the side of the wall-CD but 
there are many structures of both the 


parties on both sides of-the wall.AB,”. So. 
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as contained 
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it would be travesty of truth if this 


- wall-AB is not regarded as common wall 


` 12. Considering all the facts,- evi- 
dence and circumstances it appears to me 
that the disputed wall AB (as shown in 
map Ext. 2), is also a common wall and 
belongs to both the parties and defendant 


‘has no exclusive right over it and plain- 


tiff is entitled to the decree sought for.” 


9. Mr.. Kaushal Kishore Sinha, 
learned counsel appearing for the appel- 
lants, has assailed the judgment and de- 
cree of the appellate court and has raised 
the following points for consideration of 
‘this Court: 


(i) The court below has erred in 
granting more relief than- sought for by 
the plaintiff in her plaint, 


(ii) The appellate court has erred in 
relying upon inadmissible evidence as 
binding on. the parties, 

(iii) The appellate court ‘has erred in 
setting aside the judgment and the de- 
cree of the trial court which were based 
on solid evidence on the record, for ex- 
ample, admission of P.W. 2, contents of 
Ext. 1, existence of drain by the side of 
the CD wall, and construction of pucca 
building in continuation of AB wall by 
respondent No, 2. According to the learn- 
ed counsel for the appellants, the lower 
appellate court has not considered these 
points while setting aside the judgment 
and the decree of the trial court. 


(iv) The appellate court has erred in 
not correctly interpreting the contents of 
Exhibit 1. 


10. -As regards point (i) learned 
counsel for the appellants drew my at- ` 
tention to the plaint. By reference to the 
plaint it is clear that the plainiff had no 
claim with regard to: the CD wall. Learn- 
ed counsel appearing on behalf of the 
respondents first party had conceded that 
there was no claim over CD wall. Learn- 
-d counsel for the appellants, in this con- 
nection, also relied upon a decision of the 
Supreme Court in the case of Raruha 
Singh v. Achal Singh (AIR 1961 SC 1097), 
wherein it was observed that the appel- 
late court should not make out a new 
case, which was not pleaded by a party. 
A similar view was taken in the case of 
the State of Bihar v. Kamakshya Narain 
Singh (1961 BLJR 446), In my view, there- 
fore, the submission of the learned coun- 
sel for the appellants under point (i) is 
well. founded and the finding of the lower 
appellate court to the extent it relates to 
CD wall cannot be sustained.-It may be 
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noticed that the trial court had also given 


4 finding that the CD wall is common . 


That finding also is not called for, and 
cannot be upheld, As it appears from pè- 
ragraph Ne. 6 of the judgment of the ap- 
pellate court, points raised by the dif- 
ferent parties are mentioned It is clearly 
mentioned therein that the disputed wall 
was shown by letters AB in the map Ex- 
hibit 2, Therefore, according to me, in 
this appeal, the finding with regard to AB 
‘wall alone has to be taken into account. 


bi Now I turn te consider the 
submissions of the learned counsel for the 
appellants on point No. (iii), This paint 
nelates only to appreciation of evidence. 
A reference may be made to the derision 
of the Supreme Court in the case ef Ra- 
ruha Singh (AIR 1961 SC 1097) (supra), 
en which reliance hes been placed on be- 
half of the appellants. In that very deci-~ 
sion, their Lordships have observed that 
lin Second Appeal, the High Court’s juris- 
diction is confined to questions of law. 
{When, on the questions at issue to be 
dealt with im the light of oral evidence 
and surrounding circumstances, if the 
appellate court records a definite finding, 
‘it would not be open for the High Court 
to reappreciate the evidence, In that view 
of the matter, there is no merit in the 
submission ef the learned counsel for the 
appellants under this point. 


12. Now I turn to consider point 
No. (iv), The contention under this head 
by the appellants’ counsel is that the 
lower appellate court has mis-interpreted 
Exhibit 1 and that according to him it 
will amount to a question of law, Learn- 
ed counsel, in this connection, relied on a 
decision of the Supreme Court im the case 
of Bhusawal . Borough Municipality v. 
Amalgamated Electricity Co. Lid. (AIR 
1966 SC 1652), wherein it has been ob- 
served that misconstruction of a doeu- 
ment which is not merely of evidentiary 
value but one upon which claim of a party 
is based would be an error of law and the 
‘High Court in second appeal would be 
entitled to correct it. In my opinion, this 
submission of the learned counsel for the 
appellants also is not tenable, It may be 
noticed that the learned court below has 
oome to the conclusion not merly by in- 
terpreting Exhibit 1, but has also taken 
inte account, as pointed out earlier, other 
evidence on the record as well. In the 


case of Kameswaramma wv. Subba Rao, . 


{ATR 1963 SC 884) it has been observed 
that a construetion of documents (unless 
they were ‘documents of title) produced 
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by the parties to prove a question of fact 
did not involve an issue of law, unless it 
could be shown that the material evi- 
dence contained in them was misconstru- 
ed by the Court of fact. Exhibit 1 was 
also placed before me. There also it refers 
to the two walls being common, In the 
absence of any sketch map drawn on pro- 
per scale on the record, it would be diffi- 
cult to find out the exact location of the 
walls, but nonetheless, I do not find justi- 
fication for interference with the findings 
of the lower court in this second appeal 
regarding the AB wall being common 
Therefore, the submission of the learned 
counsel for the appellants winder point 
Ne. {iv) also fails. 

13.. Lastly, I advert to consider 
the submission of the learned counsel un- 
der point No. (ii). The contention of the 
learned counsel for the appellants in this 
regard is not tenable. Even if I exclude 
the alleged. inadmissible evidence, the 
finding of the appellate court regarding 
AB wall can be sustained on other evi- 
dence on the record. Under this point, 
learned counsel has submitted that the 
appellate court has relied upon the find- 


_ings in Title Suit No. 356 of 1952, out of 


which Title Appeal No, 145 of 1954 arose. 
In these litigations, learned counsel for - 
the appellants submitted, the issue. be- 
tween the parties related to a latrine in 
Holding No: 116, and, therefore, accord- 
ing to the learned counsel, those findings 
were neither relevant nor admissible in 
evidence, That may be so, but, as observ- 
ed by me earlier the findings of the ap- 
pellate court can be sustained even after 
exclusion of that part of the evidence. 
14.. In the result, after a careful 
consideration, I allow this appeal in part 
and the judgment and decree of the court 
below are modified to the extent as indi- 
cated above. In the circumstances of the 
case, there will be no order as to costs. 


. Appeal partly allowed. 
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(A) Arbitration Act (1940), S. 30 — 
Omission to.give reasons — Not- fatal to 
validity of award. 


The arbitrator had awarded a lump 
sum to the contractor in respect of a cer- 
tain item. No reasons had been assigned 
for holding that the contractor was en- 
titled to that sum under that head of the 
claim under the relevant clause in the 
contract. No law had been discussed nel- 
ther any principle of law had been laid 
down, Held, that the arbitrator’s decision 
was final and it did not suffer from any 
infirmity. AIR 1967 SC 378 and AIR 1967 
SC 1030 and AIR 1973 SC 1338, Relied on: 
AIR 1974 SC 749, Distinguished, 

(Para 11) 
Cases Referred: Chronological Paras 
AIR 1974 SC 749.= (1974) 3 SCR 464 10 
AIR 1973 SC 1338 = (1973) 9 Co-op LJ 161 


AIR 1967 SC 378 = (1967) 1 SCR 633 10 
AIR 1967 SC 1030 = (1967) 1 SCR 105 120 
AIR 1967 SC 1032 = (1967) 1 SCR 324 10 


Balbhadra Prasad Singh and B. 
Narain Sinha, for Appellant; A. K. Sinha 
and R. N. S. Sinha, for Respondents. 


S. ALI AHMAD, J. :— This appeal by 
the plaintiff has been filed under Sec. 39. 
(1) Gii) of the Arbitration Act against the 
order passed by the Ist Additional Sub- 
ordinate Judge, Patna, modifying the 
award of the arbitrator with regard to 
claim No. 5. The Union of India, defen- 
„dant No. 1 to the suit has also filed cross- 
objection with respect to the items of 
the award on the basis of which tHe trial 
court directed for preparation of a decree. 


2 The appellant filed a suit un- 
der Section 14 of the Arbitration Act, 
1940 for preparation of a decree on the 
basis of an award submitted by defen- 
dant No. 2. According to the appellant, a 
dispute arose regarding a contract which 
he had taken by means of an agreement. 
with defendant No. 1, According to the 
terms of the contract, defendant No. 2 
was appointed as a sole arbitrator, who 
after hearing the parties and considering 
all the materials before him gave his 
award on 6-7-1969. A prayer, therefore, 
was made that the arbitrator may he 
asked to file the said award in the court 
and on the basis of that award a decree 
be passed. 

3. The suit was contested by de- 
fendant No. 1, the Union of India. Ac- 
cording to it, ‘the award’ was illegal, in- 
valid and improper and, as such, it could 
not'be made the basis for a decree: 


Steel Co. (Construction) v. Union of India (Ahmad J.) {Prs. 1-6} Pat. 335 


-4 On facts: it was said that fhe 
plaintiff did mat complete the work and 
left it im a haphazard manner. It. was also 
stated that the conmtmactar-plaintifi hadi 
already been paid for the work he has 
done end thet. the contractor was not en- 
titled to anything more. With regard to 
the claim as contained in item No. 5 it 
was said fhaf under the contract itself, 
the Union of India was entitled to reduce 
the quantity of work without affecting 
the rates and, therefore, the fact that the 
construction of 20 bins was reduced to 
only 8 did not entitle fhe appellant to 
any higher rate. Some counter-claims 
were also made by the Union of India. 
The arbitrator allowed some of these 
counter-claims and rejected the rest. 


5. Im support of their respective 
cases, parties led evidence before the 


~ trial court The trial court on.an apprecia— 


tion of the materials brought om the re- 
cord, eame fo the conclusion that the ar- 
bitrater had misdirected: himself with 
regard fo the claim of the plaintiff as 
contained im item No. 5 and that conse- 
quently the award of Rs. 54,047 under 
this head was bad, With regard te the 
rest of the award the court below was of 
the opmiom thet it was lawful and, as 
such, directed a decree ta be prepared on 
that basis, Aggrieved ‘by the order hold- 
ing that the plaintiff was not entitled to 
Rs. 54,047 under item No, 5 of the award, 
the plaintiff has filed this appeal. The 
Union of India also did not. feel satisfied. 
with the items of the award which were 
to be the basis of the deeree and, as such, 
4 eross-objection was filed om its betalt. 


6. It appears that. the Union of 
India invited tenders for the construction 
of foodgrains storage godown at Gaya. 
The appellant also applied as per tender 
invited by fhe department for the can- 
structiom of 20 hins. His tender for 
Rs. 45,97,086 was accepted on 18-6-1965. 
and the plaintiff was to start the com- 
mencement of the work from 28th a 
1965, The work was to be started. in right 
earnest after the monsoons were over. 
The plaintiff, therefore, collected mate- 
Fiats and labourers: for the construction 
of 20 bins. He also entered: into. an agree- 
ment. with different persans for the sup- 
ply of materials and made arrangement 
for artieles required for centering and 
shuttering of 20 bins, Subsequently on 
accoumt of the outbreak of Indo-Pakistan 
hostilities, the number of bins ta be con- 
structed was reduced from 20: te 8 only. 
This reduction in the number of the bins 
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to be constructed was objected to by the 
plaintiff-appellant on the ground that he 
had already collected materials for con- 
struction of 20 bins and the reduction of 
work at this late stage would entail heavy 
loss to him and that he should be com- 
pensated for this. 


q. According to the defendant, 
the construction of 20 bins was to be com- 
pleted by the 27th March, 1967, but after 
the construction was reduced to only 8 
bins, the plaintiff was directed to com- 
plete its construction by the end of July, 
1966. According to it, the progress of 
these 8 bins was extremely slow and was 
very much behind the time schedule. 
Ultimately, the contractor suspended the 
execution of the work in April, 1967. 
After emergency was lifted the contrac- 
tor was asked if he was prepared to pro- 
ceed with the work but the department 
did not get any definite reply, A meeting 
was, therefore, convened at Patna where 
the question regarding completion of the 
8 bins was taken up. In this meeting the 
contractor finally refused to take up the 
work which he had left in haphazard 
manner. Under the circumstances, ac- 
cording to the Union of India, they got 
the work completed through another 
agency at a higher cost and, as such, they 
suffered a. loss, Parties on the basis of 
their claims, which have been mentioned 
above, went to the arbitrator, who, on a 
consideration of the entire materials on 
record, gave his award. 


8. Before going into the merits of 
the appeal, it will be useful at this stage 
to determine the scope of the suit and 
powers of the court in relation to the suit 
of this nature. Section 14 of the Indian 
Arbitration Act provides that the award 
has to be filed in court after it is signed. 
The court under Section 15 of the Act 
can modify any part of the award if that 
part relates to a matter which was not 
referred to the arbitration and such part 
can be separated from the remaining part 
without affecting the decision on the mat- 
ter referred to. The court can also modify 
an award when it thinks that it is im- 
perfect in form or contains any obvious 
error which can be amended without af- 
fecting the decision or where the record 
contains a clerical mistake or an error 
arising from‘accidental slip or omission. 
Section 16 of the Act provides that the 
court in proper cases may remit the 
award for reconsideration upon such 
term as it thinks fit, Section 17 of the Act 
empowers the court to deliver a judg- 


. below had no authority to examine 
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ment in terms of the award on the basis 
of which a decree has to be prepared. 
The next relevant section for our pur- 
pose is Section 30 of the Act which pro- 
vides that the award can be set aside on 
one or more of the grounds mentioned 
below :— 

(a) that the arbitrator has 
ducted himself or the proceeding, 

(b) that the award has been made 
after the issue of order by the court 
superseding the arbitration or after the 
arbitration proceedings have become in- 
valid under Section 35 of the Act, 


(c) that the award has been impro- 
perly procured or is otherwise invalid. 


The effect of this section is that the 
courts have no jurisdiction to look into 
the correctness or otherwise of the con- 
clusion or findings arrived at by the arbi- 
trator provided, of course, he has acted 
within his authority and in accordance 
with principles of natural justice. 

9. The learned Advocate-General 
appearing on behalf of the appellant has 
contended that the court below had no 
jurisdiction to modify the award given 
by the arbitrator in respect of item No. 5 
when there was no error apparent on the 
face of the award nor there was any in- 
herent lack of jurisdiction in the arbitra- 
tor to deal with the matter. He also sub- 
mitted that since the award did not suf- 
fer from any of the infirmities mentioned 
under Section 30 of the Act the court 
the 
merits .of the award and the determina- 
tion made by the arbitrator. According to 
him the court below was in error in 
entering into the evidence in the form of 
correspondence to determine the correct- 
ness or legality of the claim which was 
accepted by the arbitrator, He next con- 
tended that the trial court had no juris- 
diction to consider clause 25 of the agree- 
ment as the award does not contain any 
discussion regarding that clause. In sup- 
port of the arguments advanced by him, 
learned .Advocate-General has placed re- 
liance on certain decisions which I pro- 
pose to consider one by one, 

10. In the case of Bungo Steel 
Furniture v. Union of India (AIR 1967 SC 
378), it has been held that where the arbi- 
trator in deciding a dispute does not re- 
cord his reasons and does not indicate the 
principles of law on which he has pro- 
éeeded then the award is not vitiated on 
that account, The court gets jurisdiction 
to examine whether the arbitrator has 
proceeded contrary to law or not only 


miscon- 
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in cases where the arbitrator proceeds to 
give his reasons or to lay down principle 
on which he has arrived at his. decision. 
In this case the arbitrator has not men- 
tioned anything neither, he has laid down 
any law nor there is any indication as to 
how he. came to the conclusion that under 
item No. 5 “the contractor’s claim is- justi- 
fled for Rs. 54,047”. That being -the posi- 
tion, it is not possible to say that, the 
‘award under this head is covered by any 


of the conditions ‘laid down under Sec- 
tion 30 of the Act. In the case of M/s. 
Kapoor Nilokheri Co-op, Dairy Farm 


Society Ltd. v. Union of India (AIR 1973 
SC 1338), it has been laid down- that 
where ań arbitrator is called upon to de- 
cide the effect of the agreement he has 
really to decide a question of law, i.e. of 
interpreting the agreement and ` hence 
his- decision is not open to challenge. In 
the present case also clause 25 of the 
agreement ‘which provided for- compensa-: 
tion to contractors-in certain cases had to-. 
‘be. considered and construed by the arbi- 
trator himself. This clause was before. the 
arbitrator and he was competent to-inter- 
pret it. As I have said above the award 
does not show as to how he has inter-. 
preted the clause. Therefore, it is not pos-. 
sible for the defendant to- ‘ask the court. 
to interpret this clause and to modify the 
award under this head on the - basis of 
the interpretation arrived. at by -the 
court, The interpretation of the arbitra- 
tor was final, I may refer to „one more 
decision in the case of. Firm Madanlal 
Roshanlal .Mahajan v. Hukumchand Mills 
Ltd., Indore (AIR 1967 SC 1030) where. 
it has been held that the arbitrator could, 


give a lump sum award, His award on ` 


both the facts and law.is final. There is 
no appeal from the verdict. The courts 
cannot review his award to correct any 
mistake in his adjudication, -unless en 


objection to the legality of the award is - 


apparent on the face of it In the same 
volume at page 1032 in the case of Union 
of India v. Bungo’Steel Furniture (AIR 
1967 SC 1032) it has been held that the 
award can be.set aside on the ground of 
error of law on face of award only when 
in the award or in the document incorpo- 
rated with it there is some legal proposi- 


tion which is basis of the- award and. ` 


which is erroneous. The principle laid 
down in the aforesaid cases of the- Sup- 
reme Court could not be. disputed by 
z learned counsel appearing for-the Union 
of India. He, however, referred to a deci- 
sion in the case of Iftikhar. Ahmed v. 
Syed Meharban Ali (AIR 1974 SC 749) to 
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show that the view taken-by the arbitra- 
tor could -be interfered with The facts 
‘of this case are entirely different.. The 
arbitrator in his. award had. dealt with 
a judgment of the Allahabad High Court 
and was of the view that the.decision did 
not amount to res judicata, For coming 
to the conclusion that there was no res 
judicata, the arbitrator had discussed in 
his award the principle of law errone- 
ously. The Supreme Court was of the 
view that the judgment in the previous 
suit created the bar of reg judicata and 
that the reasons given by the arbitrator 
were not correct. It was on these facts 
that it was held that the award was in- 
valid, This case, therefore, does not help 
the respondent. f 


11. I have quoted above the award 

of the arbitrator in respect to item No. 5 
of the appellant’s claim, The award is a 
lump sum in respect-of-that item. No 
-reasons have been assigned for holding 
“that the plaintiff was entitled to Rupees 
- 54,047 under that head of..the claim, No 
law has been discussed neither any prin-, 
ciple of law has been laid down. The 
arbitrator was within his right to inter- 
. pret the different ` provisions including 
clause 25 of the contract and was also 
competent. to give his own construction. 
He has done that. His decision is final and 
it'does not suffer from any infirmity. 
Therefore, the order under appeal in so 


far as it modified the award of the arbi-. 


trator. under item No. 5 of the appellant’s 


- claim is bad. The appeal is accordingly 


- allowed and the order under appeal to 


the..extent indicated above is set aside, 


12. Now the cross-objection pre- 
‘ferred on behalf of the Union of [India 
has to be considered.. Under item No. 6, 
‘the appellant: had claimed a refund of 
earnest money and security deposit that 
was deducted from the -bills, This claim 
was allowed by the arbitrator in full. 


Learned counsel for the: respondent urg- 


ed, that there was no jurisdiction in the 
arbitrator to give his award directing the 
refùnd of the earnest money and secu- 
rity deposit in full when the appellant 
had abandoned the work. The same argu- 
ment was advanced before the learned 
Subordinate Judge also and it was right- 
ly rejected. It was for the arbitrator to 
consider ‘the justification of the -claim. 
He has considered that and has given an 
award. His award is final and he wes 
fully competent to give the award, There 
is no merit in this argument. Learned 
counsel has egain challenged the. validity 


‘ 


338 Pat. « . [Prs, 1-2] $ 


of the award given under items 8, 9 and. 
10 of the counter-claims’ advanced by the 

defendant. These claims. also o were consi~ 
dered by :the arbitrator and he ‘has held 
that the claims were: not justified, + The 
arbitrator was the sole judge to deter- 
mine es to whether these counter-claims 
were justified or not.: He has held them to 
be not justified and that ends the matter. 
No grievance can now be made ‘that the 
arbitrator was not ‘within his. jurisdiction 
to say that the claims were not justified. 
` There is.no merit in the Posetischon: 
It is accordingly dismissed. 


; “13.7 In the circumstances . of the 
ease, there. will be no order as to costs 
either in the appeal or in the Cross- 
objection. 
K. B, N. SINGH, J. +— T agree.. 
Order accordingly, 


ý 
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. 28 (2) — Retiring Gratuity Rules of 
Tata Iron. and Steel'Co., R. 6 — Property 
of insolvent — Gratuity ' sanctioned but 
not received by employee. (insolvent) — 
Cannot be treated as ‘property of insol- 
vent, 
Mere eligibility to get gratuity under 
R. 6 of the Retiring Gratuity Rules of 
Tata Iron and Steel. Co. does not create 


any ‘right for the payment of gratuity: - 


The matter of payment of gratuity is -at 
` the absolute discretion of the Company 
and the employee cannot claim it as «@ 
matter of right. AIR 1969 Pat 53 and L. P. 
A. Nos. 30 and $1 of 1967, D/- 26-11-1973 
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Kartar Singh v, Durpati (B.' D. Singh J) 


A.L R. 


:— These two appeals 
have been heard together as there are 
common questions of facts and law in- 
volved in both ‘the. appeals. . Therefore, 
this common judgments will Rovers both 


_ the appeals, 


‘2 It may be noticed that: in both 
the appeals, the appellant as well as the 
réspondents are common. The judgment 
of the appellate Court, dated the 29th of 
March; 1967, arises out of Miscellaneous 
Appeal No. '33 of 1965 filed by Mossomat 
Durpati, respondent No. 1. She was ag- 
grieved -by the trial Court judgment 
wherein it was held that she was entitled 


to release of only 3/4ths amount of gra- ` 
tuity which was declared by respondent | 


No. 5, Tata Iron & Steel Company, under 
letter dated the lith of ‘June, 1963 (Ext 
A), and, according: to the order: of. the 
trial Court, the balance of 1/4th amount 
of the gratuity -of her ‘husband Sonu 
Goala (deceased) should go towards the. 


. payment of the creditors of her husband. 


One of such creditors is the appellant 
Kartar Singh, The appellate court; on ap- 
peal by her, allowed her appeal and held 


- that the order of the learned Subordinate 


Judge so far as it related to.the attach- 
ment of 1/4th amount of the gratuity was 
contrary to law. The result was that the 
entire amount of gratuity money remain- 
ed released in favour of respondent No, 1. 
Therefore, aggrieved by the said order of 
the appellate Court, Kartar Singh filed 
Miscellaneous Appeal No. 157 of 1967 in 


_this Court. The other appeal filed by Kar- 


tar- Singh. is Miscellaneous Appeal No. 158 
of 1967 which is against the judgment of 
the appellate Court of the same date, 
namely, the ‘29th of March, 1967. This 
judgment of the appellate Court was in 

Miscellaneous Appeal No. 28 ‘of 1965 in 
which Kartar Singh was the appellant, 
who was aggrieved by the judgment of 
the trial Court to the extent wherein it 
was held that only 1/4th of the gratuity 
money payable to Sonu Goala, the hus- 
band of Mt, Durpati, was available to the 
creditors. According to Kartar Singh, the 
trial Court ought to have held that the 
entire amount of gratuity: was available 
to the creditors. The appellate Court, on 


_ appeal,’ observed “I have held. that: the > 


gratuity never. ‘vested in the Court, . and 
was not, in fact, attached by the Court. 
The learned Sub-Judge may ‘have ‘been 
under the - impression that it had been 
attached; but there is no specific order 
of vesting or attachment and there could, 
therefore, be no occasion for its release. 
In that view ‘of the matter, the appeal fil« 


a 
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ed by Kartar Singh was dismissed. There- 
fore, Kartar Singh has filed in this Court 
Miscellaneous Appeal No.-158 of 1967 
egainst the said order of the "appellate 
Court, dated the 29th of March, 1967.. 


3. Learned counsel for- the. EE 
Jant in both the appeals, in order to ap- 
preciate the points involved in these -ap- 

peals, has referred to certain relevant 
facts and dates, Sonu Goala, the husband 
of Mossomat Durpati, was under the em- 
ployment of respondent No. 5 at TISCO 
fn Jamshedpur. He had taken loan . from 


certain creditors, including the appellant. ` 


At the instance of the creditors, Sonu 
Goala was declared insolvent on the Sist 
of March, 1959, under Section 27 of the 
Provincial Insolvency Act, 1920 (herein- 
after referred to as ‘the Act’). Relevant 
provision of Section 27 of the Act reads 
thus:— 


(1) If the Court does not dismiss 


the petition, it shall make an order of ad- 
judication, and shall specify in such order 


the period within which thé -debtor shall 


apply for his discharge.” 

According :`to the said. ‘provision, the 
period of three years was fixed for his 
debtor to apply for his discharge. Sub- 


gequently, the said period was extended- 


further to one year. Even. then, Sonu 
Goala did not apply for his discharge, [In 
that view of the matter, the .Insolvency 
Court acted under “section 43 of the Act. 
The relevant pee of. Which. read 
thus:— X 


"43, If the debtor does not ee pear on 
the day fixed for hearing his application 
for discharge or on such subsequent day 


as the Court may direct, or if the debtor | 


does not apply for an order of discharge 
within the period specified by the Court; 
(the Court may annul the order of adju~ 
dication or make such other order as it 
‘may think fit, and if the adjudication is 
so annulled, the provisions of Section 37 
shall -apply.”) 


It may be noticed that Section 48 -also 
referg to Section 37 of the Act which 
reads thus: 


“37 (1) Where an adjudication is an= 
nulled, all sales and dispositions of pro- 


perty and payments duly made, and all- 


acta theretofore done, by the Court or re~ 
ceiver, shall be valid; ‘but, subject as 
aforesaid, the property of the debtor who 
was adjudged insolvent shall vest in such 
person as the Court may appoint, or, in 
default of any such appointment, shall 


revert to the debtor to the extent.of his 
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right òr interests therein on such condi- 
tions (if any) as the Court may, by order 
in writing, declare. 


(2) Notice of every order aiian 
an adjudication shall be published in the 
Offcial Gazette and in such other manner 
as may be prescribed.” ~ 
Learned counsel for the appellant has 
assailed the judgments and orders of the 
appellate Court in both the appeals. Ac- 
cording to him, the lower appellate Court 
ought not to have released any part of 
the gratulty money-to the widow of the 
deceased Sonu Goala who died after he 


- was superannuated from his service. The 


date of his superannuation, ° the learned 
counsel pointed out, was the 6th of Feb- 
ruary, 1963, whereas the date of Ext. A 
whereby the gratuity of Sonu Goala was 
declared by respondent No. 5 „was the 
‘11th of June, 1963. Therefore, according 


` to him, ‘the right to receive the gratuity’ 


had already accrued to Sonu Goala when 
he was superanhuated and it was the pro- 
perty of Sonu Goala. : 

4. In my opaan: this submission 
of the learned counsel for the appellant 


. is not tenable. Reference may be made 


to the ‘provisions contained under Sec- 
tion 28 of the“Act which is with regard 
to effect of an order of adjudication. The 
relevant provisions of Section 28 of the 
Act are to be found under clauses (1) and 


(2) of the section itself which read thus:— 


v (1) On the making of an ‘order . of, 
adjudication, the insolvent shall aid to 
the titmost of his power in the realisation 
of his property and the distribution of the 
proceeds among his creditors. 


_ ` (2). On the making ‘of an order of ad- 
Judication, the whole of the. property of 
the insolvent shall vest in the Court or 
in a receiver as hereinafter provided, and 
shall become divisible among the credi- 
tors, and thereafter, except as provided 
by this Act, no- creditor -to, whom the in- 
solvent is indebted in respect of any debt 
provable. under this Act shall during the 
pendency of the insolvency proceedings 
have any remedy against the property of 
the insolvent in respect of the debt, or 
commence any suit or other legal: pro- 
ceeding except with the leave of the Court 


- and on such terms as the Court may im- 


pose, ” 

In the case of Tata Tron & Steel Co. Ltd., 
Jamshedpur v. Sultan Khan Kabuli (AIR 
1968 Pat 297), Mahapatra, J., had an occa- 
sion to consider as to whether gratuity 
could ‘be treated as an insolvent’a pro- 
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perty as contemplated under Section 28, 


clause (2) of the Act. His. Loraihip obe 


served; 


“A gratuity, until it is paid out to 
the employee, cannot be treated as a pro- 
perty of the employee, insolvent within 
the meaning of Section 28 (2) of the Act 
and hence it cannot be attached by the 
Insolvency Court. The payment of gra- 
tuity cannot be said to be on the same 
basis as that of salary or wages for which 
contracts are. entered into between .em- 
ployer and employee.”. 

It may also be noticed that aggrieved by 
the said observation of his Lordship L, P. 
. A. Nos. 30 and 31 of 1967 were preferred 
which were dismissed by the judgment 
D/- 26-11-1973 (Pat), upholding the above 
observation of Mahapatra, J. Reference 
may also be made to, the case of-Tata Iron 


.& Steel Co. Ltd. v. Sudhir Chandra Sar- - 


kar (AIR 1969 Pat 53) wherein Untwalia 
and Wasiuddin, JJ., had an occasion of 
considering the question with regard. to 
the right of the employee under gratuity 


© as contemplated under the provisions of- 


|Rules 6, 7 and 10-of the Retiring Gratuity 
Rules of Tata Iron & Steel Co, Their 
Lordships by reference to those rules ob- 


served that until and unless the company - 


|had decided to pay the gratuity money, 
im accordance with Rule 7 or otherwise, 
the mere fact of the employee becoming 
eligible to get it under Rule 6 did ’-not 


tuity under the rules by enforcement . of 
such a claim in a Civil Court. The matter 
of payment of gratuity was at the abso- 
lute discretion of the Company and the 
employee, howsoever unfortunate . the 
position might be under the modern stage 
of the society, was not entitled to claim 
it as a matter of right. Even though pay- 
{ment of gratuity under the rules was an 
implied condition of service, yet the con- 
dition was further conditioned by the 
provisions made in the rules and was sub- 
ject to them.” . 

In that view of the matter, in my view, 
there is no merit in these appeals. 





5. In the result, both the appeale 
are dismissed and the judgment and order 
of the lower appellate Court are upheld; 


but, in the circumstances of this case, I- 


shall make nọ order as to costs. 


r 


Appeals dismissed. 
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Yadunandan Prasad, Petitioner v. 
Shrimati Saudamini Sinha and others, 
Respondents. . 


Civil Writ Jurisdiction Case No, 424 
of 1973, D/- 28-1-1976. 
(A) Bihar and Orissa Municipal Act 
(7 of 1922), (as amended by Bihar Act 20 
of 1965), Ss, 24, 37-A, 37-B, 107 (1) (b) 
and 108 — Mutation of assessment re- 
cords of the Municipality — Executive 
Officer and not the Chairman has the / 
power to order mutation, AIR 1967 Pat 96 
(FB) and 1973 BBC] 141, Foll. — 
(Paras 4, 5 and 7) 
Cases. ‘Referred : Chronological Paras 
1973 BBCJ 141 = 1973 Pat LJR 234. 6 
AIR 1967 Pat 96 = 1966-BLJR 943 (FB) 5 


Shambhu Nath No. 2, for Petitioner; 
R. B. Mahto .(Govt. Pleader No. 4), S 
Rafat Alam (Jr. Counsel to Govt, Pleader 
No. 4) and enivanend Pd. Sinha, for Res- 
pondents, i 


E L. AGRAWAL, J.:— In this ap- 


plication under Articles 226 and 227 of 
the Constitution of India, the petitioner | 


‘has obtained a rule from this Court as to 


why the order dated the 8th of March 
1973 (Annexure 1) passed by the Chair- 
man of the Giridih Municipality (respon-~ 
derit No. 3) in regard'to the mutation of 
the names of the owners with respect to 
a Municipal holding situated within the 
Giridih Municipality be not quashed and 
cancelled on the ground that he was not 
a competent authority to deal with the 

matter in view of the amendments madè 
by Bihar Act 20 of 1965 to the provisions 
of the Bihar and Orissa Municipal Act 
(briefly ‘the: Act’). The relevant facts ar® ~ 
these : 


2. Holding No. 461, in Ward No, 2, 
of the Giridih Municipality, originally be- 
longed to one Sharbanand Lal, On his 
death, the same was recorded, in the 
names of his three sons, namely Girija 
Shankar Pd., Yadunandan Prasad (the pe- 
titioner) and Gopi Krishna Prasad, in the 
year 1950. The aforesaid holding wag 
given in usufructuary mortgage by the 
aforesaid three brothers to the Hazari- 
bagh Mica Mining Company. By a sale 
deed dated the 8th of July 1970, only 
Girija Shankar and Gopi Krishna Prasad, 
the two brothers of the petitioner, sold 
the entire holding in favour of respon- 
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dents Nos. 1 and 2, who applied for muta- 
tion of their names in the Giridih Muni- 
cipality under -the provision of Section 108 
of the Act which requires a notice to be 
given to the Chairman regarding transfer 


of title to any holding: within the pres- .. 


cribed period, ‘and on the said application, 


the names of respondents Nos, 1 and 2 .- 


were ordered to be mutated by the Chair- 


man by the impugned order dated the 8th” 
i the expression ‘except such powers as are 


of March, 1973, which is under challenge 
as already said above. The’ attack by the 
petitioner on thé impugned order is made 
in view. of the: amendments made -by 
Bihar Act 20:of 1965 to the Act. (herein- 
after referred to as ‘the Amending Act’). 
3. In order to appreciate the point 
raised, it is necessary to refer to some o 
the provisions of the Act. Section 107 (1) 
of the Act provides for amendment and 
alteration of the assessment list from 
time to time by the COEN inter 


a) rer TEN 


‘(b) by substituting thereitl for the i 


name of the owner or occupier of aný 
holding the name of ‘any -other 
person - who . has.” 
fer or otherwise to the ‘ownership or 
or aces -of the ae 

sie zz” 
Section 24. of thie Act, ‘as it” originally 


stood, i.e. before the amendment made in . 


the year 1965, empowered the Chairman 
to transact the. business connected with 
this Act, or for the’ purpose of making 
-any order authorised thereby, exercise 
all the powers vested by this Act in the 


Commissioners. Section 107: of the Act ~ 
' that regard is contained'in Clause (b) of 


empowers the Commissioners to amend 
and alter the assessment list, which power 
was exercisable by the. Chairman by 
virtue of the provision of Section 24, and 


in exércise of this power, the respondent - 


Chairman passed the impugned order. ° 


4. By the Amending Act, the ori- 
ginal Act was amended by inserting Sec- 
tions 37-A to 37-E and. two schedules as 
Fifth ard Sixth Schedules. Section 37-A 
empowers the State Government to ap- 
point an Executive Officer in any Munici~ 


pality, and under Section 37-B the exe- 


cutive power-for the purposes of carry- 
ing on the administration of the Munici- 
pality, subject to ‘the provisions of the 
Act and of any rules and bylaws made 
thereunder and the general control of the 


Commissioners at a meeting, vest in him,. 


who is to exercise the powers, functions 


and duties vested in or imposed on the 


Chairman, Vicé-Chairman or the: -Com- 


` Yadunandan Prasad v. Saudamini (H. L. Agrawal: J.) 


' succeeded by trans<~ 
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missioners, as the case may be under the 
sections specified in the Fifth Schedule. 


“One of the sections specified in the Fifth 


Schedule is S. 107 which, as already said 
above, deals with the power to amend 
and alter the assessment list, Amendment 
was: also made to Section 24 of the Act 
by, the aforesaid Amending Act and the 
general powers’ of a Chairman, as indicat- 
ed earlier, were qualified by addition of 


under this Act. exercisable by the Execu- 
tive Officer’. It is manifest, therefore, 
that the power which was originally ex- 
ercisable by the Chairman in accordance 
with Section 24 of the Act before its am- 
endment by ‘the Amending Act with res- 
pect to mutation of the name of any per- 
son, with respect to any holding under 


* Clause’ (b) of Section 107 (1) of the Act 


was taken away from. him’ and vested in 
the Executive Officer. Prima facie -there 
does not seem to be y doubt in this 


-< respect. 


5. Mr. Shambhu Nath No. 2, 
learned - counsel ` appearing for the peti- 
tioner, however, contended that inasmuch 
as Séction 108. of the Act did not fall’ in 
the Fifth Schedule and that notice is still 
to be given to the Chairman of the fact 
of the transfer title to any holding, the, 
power has still to be exercised by the ` 
Chairman, There is no force in. this con- 


. tention, Section 108 contemplates simply 


giving of notice to the Chairman and lays 


-down the -procedure for filing the same.. 


Tt does not prescribe or mention the pro- 


_ cedure to be followed in dealing with the 


notice after receipt, The only provision in 


Section 107 (1), and at no other place.. It 
is, therefore, clear that by the amend- 
ment made in the year:1965, the Legisla- 
ture clearly intended that although the 
notice of transfer of title to any holding 


-is to be given to the Chairman, the neces- 


sary alteration has to be made by the 
Executive Officer: on that. basis. It is ap- 
parent from the provision of Section 107 


‘and Sections 116“and 117 that an order 


passed under Section 107 in regard ‘to the 


mutation of the name of the owner of a 


holding, on any account, need not be re- 
ferred -to the Committee. ,.as was also laid 
down by a Full Bench decision of this 
court in Kamini Devi v. Chairman of 


. Buxar Municipality, 1966 BLJR 943 = 


(AIR 1967 Pat 96) (FB).. 


6. I may also’ er refer to a 
Bench decision “of this Court in the case 
of Nalini Bihari Dutta. v. The Executive 


| $42 Pat; (Pra, 1-2] 


Officer of Daltonganj. Municipality, (1973 
BBCJ 141) in a revision application under 
Section.. -115 of the Code of Civil Proce- 
.dure at- the instance of the defendant out 
of a suit instituted bythe Executive Off- 


cer of a Municipality for recovery of. 


arrears of certain professional tax against 
him. The defendant had taken an objec- 
tion in the trial Court that the suit by the 
Executive Officer ‘was not maintainable as 
it could be -filed only by the Commissioners: ` 
of the Municipality,, as originally laid 
‘down in S, 130 of the Act. By the Amend- 
‘mg Act, Sec. 130 which empowered the 
Commissioners to ‘bring any suit, was in- 
cluded in the Fifth -Schedule mentioned 
above.. The trial Court, therefore, had 
decided the question of maintainability of 
the sult against the défendant, and.. on 
account of the aforesaid amendment by ` 
the Amending Act, its order was } affirmed 
by this Court, - - 


+ 7. For the reasons discussed ebove, 
I.feel satisfied that the respondent Chair- 
had ceased to be a competent autho-~ 
rity who could deal with. the application 
of respondents Nos. 1 and 2 and pass the 
impugned ‘order for ‘mutation. of their 
names with respect to . the holding - in 
question and it was the Executive Officer, 
who was the competent authority to pass 
any order on the same, The impugned 






diction and has got to be set. aside, 


8. This application’. is, according- 
ly, allowed. and the order dated the . (8th 
‘of March, 1973 (Annexure 1) passed - "by 
respondent No. 3 is hereby quashed, Let 

. a writ of certiorari issue accordingly, 


- . It will, however, be open to the res- 
pondents Nos. 1 and 2 to press their ap- 
plication -. afresh before the Executive 
Officer ‘of the Municipality for considera- 
tion who will dispose of the same in. ace 

- cordance with law. 

. In the PR ENE of the present 
case, however, I shall make no order 3s 
to costs. 

f 


S. K. CHOUDHURI, J.:— I agrea.. - 
. Petition allowed, 


Radha Krishna Thakur Ji v. S. D. O., Monghyr ` 
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`- HARI LAL AGRAWAL AND’ S. K, 
: CHOUDHURI, JJ, 
. Radha Krishna Thakur.Ji and others, 
Petitioners v. Sub-divisional: Officer, Mon- 
ghyr and others, Respondents, 
Civil Writ Jurisdiction Case ‘No, 345 


` of 1975, D/- -19-1-1976. 


g 


(A) Bihar Foodgrains (Declaration of 
Stock by Cultivators and Requirement to 
Sell) Order (1974), Cl. 2-(d) —.- ‘Cuiltiva- 
tor’ — Members of family mutated sepa- 
rately in record of. rights — Each one is 
cultivator: — Seizure of ` fòodgrains ` on 
basis that they formed only. one unit of 
cultivator is illegal—Fact, that Tonei 
were kept together is irrelevant, C. W. J 
C. No. 759 of 1975 (Pat), Followed. 

‘(Paras 6, 7, 10) 
Gases “Referred: Chronological . Paras 
(1975) C. W. J. C. No. 759 of 1975 (Pat) 7 


S. B. Sanyal, N. €. Ganguli ‘and 
Chowdhary, S. N. Mishra, for Petitioners; 
Kameshwari Nandan Singh and Paeshu- 
pati Nath Jha, for the State. . 7, 


ORDER :— By this. writ appii- 
vii the-.seven -petitioners are challenging 
the order of seizure made in the month of 
October, 1974, which is made Annexure. 
. "3? to this ‘writ application, by a Magis- 
trate under the provisions of clause 6 of 
the Bihar -Foodgrains (Declaration: «of 
Stock by Cultivators and Requirement to 
Sell) Order, .1974 (hereinafter referred to 
asthe ‘Order’) and the subsequent order 
- dated 2-11-1974 passed ‘by. the Sub-divi-. 
sional Officer, Sadar, Monghyr ‘(Annexure 
W) and of the Collector dated: the zoti 
January, 1975. (Annexure ‘6’). 


2. The: relevant facts are these : It 

is an undisputed fact thet petitioner No. 2, 
Shiva Shankar Prasad Jaiswal, is a re- 
corded ‘cultivator’, within ‘the meaning of 
the Order and so fs petitioner No. 1 who 
is the deity-of his family. The delty also 
has been recordéd as a.cultivator in the 
revenue records, The third petitioner, 
Janardan Prasad Jalswal-is- the son, 
whereas two petitioners Nos,.4 and 5, 
namely, Smt. Chandrakala Jaiswal and 
Smt, Mira Rani Jaiswal are the. two mar- 
ried daughters of petitioner No. 2. The 
sixth petitioner, Bina Rani Jaiswal is an 
unmarried daughter and the last peti- 
tioner, Smt. Chandra Mukhi Devi , hap~ 
pens to be the wife of the second  peti- 
tioner, each one of whom is also a land 
holder separately muteted as a raiyat in 
the revenue records of the State of Bihar. 
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not controverted, rent receipts issued by 
the revenue authorities have been filed 


end annexed to: this application as Anne- ` 


xure ‘]’ series. On 12th October, 1974, a 
raid was made by a raiding party headed 
by a- Magistrate on the house of the peti- 
-tioners who live in one and the same 
house and a large quantity of foodgrains 
were seized in that operation. The total 
quantities of different kinds of foodgrains 
found at that time -by the authorities 
were as follows:-— - a. % 


Gram 76 quintals 
Phonki gram .. :18 quintals 
Maize ... | ` 23.90 quintals 
Wheat `... 119 quintale 
Rice .. 1 quintal 


Besides, the above there- were found also ` 


some other foodgrains which were not thé 
scheduled commodities under the Order. 
Out of the above, the following foodgrains 
were seized:— ~ -> 


Gram .... “52 quintals 
Phonki gram e (18 quintals 
Maize ... | 18.90 quintals 
Wheat ... 84 quintals . 


The foodgrains were seized by-the raid-. 


ing party under an impression that it be- 
Jonged to only one ‘cultivator’, namely, 
the petitioner Shiva Shankar Prasad Jais- 
wal, f i 


rate representations before the Sub-divi- 
sional Officer; as provided under cl. 5 (1) 
of the.Order. It provides that any culti- 
vator required under clause 4 to sell: his 
stock of wheat and/or paddy, rice, gram, 
maize or any part thereof may, within 
seven days from the date of such order, 
make.a representation to the concerned 
Sub-divisional Officer giving details of his 
bona fide requirements, and the like, who 
after giving him an opportunity of being 
heard may either allow the same wholly 
or in part; or reject the.same, It may be 
further stated that under clause 4 every 
cultivator, holding in stock foodgrains in 
quantity exceeding his reasonable. re- 
quirements when required to do so by an 
order in writing served on him by. the 
Sub-divisional Officer, is to sell to the 
State Government or to an Officer or 
agent of the State Government such quan- 


tity of foodgrains as may be determined 


by the Sub-divisional. Officer, to be in 
excess of his reasonable requirements and 
In such circumstances as may be speci- 
fied in the order. passed by him for which 
a form has been prescribed in the Order 
itself Earlier to that, clause 3 (1) pro- 


Radha Krishna Thakur Ji v. SD: ©, Monghyr - {Pre, 2-0} : 
In support of this fact, which is although. 


3... The petitioners then filed sepa- ` 


. ther the 
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vides that: every cultivator who holds in| 
stock any one foodgrains. exceeding: 
twenty quintala or all. foodgrains taken ` 
together exceeding fifty quintals in quan-- 
tity shall forthwith make a true declara- 
tion of the foodgrains ‘held in stock by 
him in the prescribed form. ` 

' 4, The Sub-divisional Officer, how- 
ever, rejected the representations: by ‘his 
order dated 2-11-1974; already referred 
to earlier, and thereupon the petitioners 
preferred an appeal before the Collector 
which also met the same fate and was dis- 
missed on 20th January, 1975, mainly on 
the ground that 

_ “there was no reason to believe that 
ell of them were keeping their foodgrains 
in the house of Shiva Shankar Prasad 
Jaiswal, Hither their claim for separate 


identities is bogus- and meant te circum- 


vent the law or their claim to have stored 

all their foodgrains in one plece is wrong.” 

It is against this order that-the petition- 

ers are challenging the correctness.’ of 

ae ordere by the present writ applica- 
on, l 


5. In thé counter-affidavit that has 


been filed on behalf of respondents, their 


stand is as follows:— e 
O “li. all the petitioners’ are the 
members ‘of the joint family headed by 


weeees 


. tag party prove that the mutation in dif- 


ferent name was only to defeat the Gov- 
ernment. policy when in reality they are 
joint in every meaning headed by the pe- 
titioner No, 2.” a 

6. The question arises as to whe- 
seven petitioners being indivi- 
dually mutated over separate holdings: in 
their exclusive names, the respondents 
were justified in law in seizing the food-} ` 
grains in question treating them as mem- 
bers of the same family or in other words, 
treating petitioner No. 2 as the. Exclusive 
‘cultivator’ forming..a single unit for the 
purpose. of this Order and as to whether 
on account of the fact that all the food- 
grains of the different petitioners. were 
found stored at one place and they were 
found living. together, would make any 
difference in the eye of law. i 


7. © In order to appreciate the ques- 
tlon a few further. provisions of-the Order 
have to be examined. The term ‘cultiva- 


344 Pat. {[Prs, 7-8] 


tor’ has been specifically defined in clause 
2 (d). The term in relation to any holding 
means the raiyat of the holding, record- 
ed as such in the revenue records andin- 
cludes a person who actually pays rent 
for the holding. Obligation has been > cast 
under clause 3 by such a recorded raiyat 
(cultivator) to make a declaration with 
respect.to the quantity of foodgrains held 
by him in excess of the limit prescribed 
thereunder as already stated earlier. 
Clause 4 empowers the Swb-divisional 
Officer to make-an order in writing re- 
quiring to sell to the State Government 
or to any Officer or agent on such a culti- 
vator holding in stock foodgrains in quan- 
tity exceeding his reasonable 
ments, But in order to make such an. order 
upon a cultivator, some pre-requisite con- 
ditions must be satisfied which are (i) the 
person required to do so must be a culti- 
vator in relation to any holding, (ii)- he 


. must be holding in his stock any one 


foodgrains exceeding twenty quintals or 
all foodgrains taken together exceeding 
fifty quintals and (iii) there must be a de- 
termination by the Sub-divisional Officer, 
having regard to the various elements as 
laid down in clause 4, that the requisition- 
ed stock ordered to ‘be sold by him was 
“in extess. of the reasonable “requirement 
of the cultivator. Any order passed in 
violation of these conditions would be 
ultra vires the Order. It is apparent that 
only this excess stock can be ordered to 
be sold by the Sub-divisional Officer -to 
the State Government or any other com- 
petent person. We are not prepared to ac- 
cept the stand of the respondents as 
taken in the impugned orders (Annexures 
‘4’ and ‘5’) as also in their counter-affida- 
vit that the respondents have manipulat- 
ed the mutation in different names of 
their family members ‘only to defeat the 
Government policy, when in reality they 
are joint in every meaning’, The law en- 
titles a citizen to arrange his affairs in 
such a way to secure the maximum bene- 
fit under any law. The action, therefore, 
was apparently lawful and its validity 
was not a question germane to the taking 
of any. action by the authorities. Under 
sub-clause (d) of Clause 2 of the Order, it 
is specifically prescribed that a raiyat in 
relation to any holding means the record- 
ed holder of the same and such a raiyat 
is treated as a cultivator for the purpose 
-Jof the Order in question. Once this posi- 
tion is clearly understood, it cannot be 
disputed that the entire action in the 
„present case by the respondents was mis- 


directed. It was open to the petitioners as 


Radha Krishna Thakur. Ji v, S. D. O., Monghyr 


require- ` 
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members of an erstwhile joint Hindu 
family to live in the same house as well 
as to store their harvest at one place. A 
unit for the purpose of the application- of 
the provisions of the Order, has been very 
clearly indicated *under clause 2 (d) to 
mean the recorded owner of a holding in 
the revenue records. Each one of the re- 
corded owner of a holding is one ‘cultiva- 
tor’ who has to discharge obligation such 
as making of a declaration under clause 3 
if ‘he is hit by its mischief as already in- 
dicated earlier. It is, therefore, abundant- 
ly clear that if once different persons have 
been recorded ‘separately for their rer- 
pective holdings, they cannot be joined 
together ‘by the authorities for apply'ne 
the provisions of this Order on any 
ground. Our view finds full support from 
a recent Bench decision of this court in 
the case of Bahadori Mahto v. State of 
Bihar (C, W. J. C. No. 759 of 1975) (Pat). 
In that case the foodgrains of 3 different 
recorded cultivators who were the hus- 
band, wife and a son, but were mutated 
separately, in the revenue records, were 
seized ‘by the authorities, which were 
stocked at one place, treating the same 
as the entire stock, belonging to only one 
of them. It was held in the aforesaid case 
that the whole approach of the respon- 
dents in seizing the entire stock treating 
the three petitioners, as a single cultiva- 
tor was contrary to the provisions. of the 
Order. In that case also all the three peti- 
tioners were living in the same house and 
their stock of foodgrains was found stor- 
ed in only one room. It was specifically 
held that that would not make any dif- 
ference in so far as the legal position was 
concerned. 


8. We do not see any point in the 
fact that only petitioner No. 2 was pre- 
sent when the raid was made. The reason 
seems to be obvious. Four of the peti- 
tioners, namely, petitioner Nos. 4 to 7 
are females, Petitioner No. 1 is the family 
deity of which petitioner No. 2. is the 
Shebait and the third petitioner was his 
son. In these circumstances it was but 
natural that petitioner No. 2 only might 
be present during that occasion. 


Be that as it may. In any view of the 
matter, those circumstances could not be 
of any assistance to the respondents on 
account of the clear definition of the term 
‘cultivator’. If the petitioners satisfied 
the basic condition that they were raiyats — 
of separate holdings recorded in their 
individual name in the revenue records 
and were paying rents as such, that by 
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itself was sufficient for them to be treat- 
ed as a separate unit of ‘cultivator’ for 


the purpose of the application of the pro- ` 


visions of the Order... 


9. Learned counsel tie the peti- 
tioners has further and in our view right- 


ly contended that if this position is ac- ' 


cepted the foodgrains seized were not 
liable for seizure for the simple reason 
that they were much below the total 
quantity to which the seven petitioners 
were individually to keep without any 
requirement of filing even any declara- 
tion, 

10. Having, therefore, examined 
ithe entire scheme of the Order and the 
facts and circumstances of this case, we 
feel entirely satisfied that the action of 
the respondents was entirely misconceiv- 
‘ed on account of the initial mistake that 
the seven petitioners must be treated as 
jone unit represented by petitioner No. 2. 
.We would accordingly allow this applica- 
tion, set aside the impugned orders, name- 
ly, the order of seizure contained in An- 
nexure ‘3’ series and that of sale (An- 
nexure ‘4’) passed by the Sub-divisional 
Officer (respondent No. 1) and that on 
appeal (Annexure ‘6’) by the Collector 
(respondent No. 2) by a writ of certiorari. 
The foodgrains in question would stand 
released. Let an appropriate writ 
accordingly. In the circumstance, how- 
ever, we shall make no order as to costs. 

Petition allowed. 
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"H. L. AGRAWAL AND S. K. 
CHOUDHURI, JJ. 

Dal Govind Bhokta, Petitioner v, The 
State of Bihar and others, Respondents. 

Civil Writ Jurisdiction Case No. 1481 
of 1975, D/- 18-2-1976. l l 

(A) Essential Commodities Act (1955), 
S. 3 — Bihar Foodgrains (Declaration of 
Stock by Cultivators and Requirement to 
Sell) Order (1974), CI. 3 — Declaration of 
foodgrains — Father and son separate cul- 
tivators — Their liability for declaration 
would be separate. 


(B) Essential Commodities Act (1955), 


S. 3 (6) — Applicability — Provision is 


directory. 

The provision in S. 3 (6) which re- 
quires an order made by the Central 
Government to be laid before Parliament 
‘is directory and not mandatory. S. 3 (6) 


ET/FT/B421/76/JHS - 


. D. G. Bhokta v. State 


` Cases- Referred: 
issue- 


(Para 6) 


- [Prs, 1-2] Pat. 345 


does not apply to an order made by the 
State Government. Even if it were held 
that S. 3 (6) applied to an order made by 
the State Government, its violation would 
not render an order made by the State 
Government invalid. (Para 11) 


(C) Constitution of India, Art. 359 — 
Promulgation of emergency on 26-6-75 — 
Enforcement of Art. 14 suspended — 
Order under Essential Commodities Act, 
1955 — Cannot be challenged on basis of 
Art, 14 even if it was made before pro- 
mulgation of emergency. (Para 13) 


(D) Constitution of India, Arts. 359, 
14 — Promulgation of emergency on 
26-6-75 — Enforcement of Art, 14 sus- 
pended — Order under Essential Commo- 
dities Act, 1955 challenged —- Contention 
that question of reasonableness, without 
taking aid of Art. 14, was still available 


‘not sound.. AIR £957 All 297, Referred. 


(Para 13) 

(E) Essential Commodities Act (1955), 

S. 3. — Bihar Foodgrains (Declaration of 
Stock by Cultivators and Requirement to 
Sell) Order (1974), Cl. 4 — Validity — 
Determination of reasonable requirements 
of cultivator and compulsory sale of sur- 
plus — Provision not arbitrary. (Para 15) 
Chronological Paras 

AIR 1976 Pat 342 6 
AIR 1957 All 297 = 1956 All LJ 878 13 


Kamal Nayan Choubey, for Petition- 
er; Surendra Narain Jha, Standing Coun- 
sel No. IJ with Shashi Anugrah Narain 
(for Nos, 1 to 4) and Ripudaman Prasad 
Sinha and Yogesh Chandra Verma (for 
Nos. 5 and 6), for Respondents. 


ORDER :— The petitioner challenges 
the order dated 22-4-1975 (Annexure 3) 
passed by the Sub-divisional Officer, 
Baghmara at Dhanbad (respondent No. 3) 
and the appellate order dated 16-5-1975 
(Annexure 4) passed by the Additional 
District Magistrate (Supply), Dhanbad 
(respondent No, 2) under the provisions 
of the Bihar Foodgrains (Declaration of 
Stock by Cultivators and Requirement to 
Sell) Order, 1974 (briefly the ‘Order’) and 
has prayed for quashing of the same. 

2. The District Supply Officer, 
Dhanbad, along with some other officers, 
under the orders of the Deputy Commis- 
sioner raided the premises of the peti- 
tioner, a cultivator, on 20-2-1975 and 
seized about 170 quintals of paddy. Out of 
that, 74 quintals 69 Kgs. and 500 grams 
were taken away by the raiding party and 
the balance was left with the petitioner 
on his security. -> 


346 Pat, [Pra 3-7]. ` 


` 3. ‘The case of the petitioner . is 
that he and his son (respondent No. 5) aré 
two independent .‘cultivators’. within the 
meaning: of the Order. In other words, 
the son is also a cultivator of a separate 
holding recorded as such in his name in 
the Revenue records and he pays rent for 
his own holding, but lives with the peti- 
tioner. His further case is that. respon= 
‘dent No, 6 is his widowed daughter and 
lives with him, As she has no indepen- 
dent source of income, she husks the 
paddy of others on commission basis, It 
is said that about 40 to 50 quintals of 
paddy brought by: respondent No. 6 for 
converting into rice was also, at the rele- 
vant time, lying in the house of the peti- 
tioner, 

4. Immediately 
of paddy, the petitioner filed a represen- 
tation before the Sub-divisional Officer: 
under Clause 5 (1) of the Order for re- 
lease of the seized paddy, making various 
claims to show that the quantity of seiz- 
ed paddy was much below' his reasonable. 
requirements ‘within the meaning of Cl. 4 
(3) of the Order. Before, however, any 
ees was passed on his representation, 

e petitioner rushed to this Court and 


ee Civil Writ Jurisdiction Case No. 770 , 


of 1975. The said application was dismiss- 
ed as being premature by order dated’ 
-24-3-1975 with an observation that the 
petitioner would move the Deputy Com- 
missioner in appeal as provided under 
Clause 5, An appeal was, accordingly, fil- 
ed before the Deputy Commissioner on 
31-3-1975, -which ` was numbered as Mis- 
cellaneous Appeal No. 4 of- 1975. The 
Deputy Commissioner, however, directed 
the petitioner to move the Sub-divisional 


Officer first for redress of his grievance on. 


the representation. A fresh representation. 
was then filed by the petitioner before 
the Sub-divisional Officer, 


rected the petitioner to sell 88 quintals of 
paddy to the State Food Corporation at 
its Chas office. The petitioner then filed 
an appeal before the Deputy Commis- 
sioner which was transferred to respon- 
dent No. 2, who dismissed it on 16-5-1975 
by the impugned order Annexure 4. The 
petitioner has now come up to this Court 
again. 


5. Learned. counsel aa on 
behalf of the petitioner has raised several 
contentions, including the‘contention of 
vires of the: ‘order itself. Before, however, 
dealing with the bigger contention raiséd, 


it would be , convenient to dispose of ‘the. 
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after the seizure 


who by his 
order dated 22-4-1975. (Annexure 3) di- 
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contentions regarding the correctness of 
the order of the appellate authority. The 


` firat contention is that respondent Nos. 2 


and 3 have committed an error in. treat- 
ing the petitioner and respondent No. 5 es 
one unit of cultivator within the meaning 
of the Order. 


Respondent No. 5.also in his counter~ 
affidavit has claimed-that he-separately 
awns and‘ possesses about 10 acres of land 
for which separate ` rent- receipts have 
been issued to him, He, however, has not 
stated in so. many worda. that he has been 
recorded as a raiyat with respect to any 
holding in the Revenue records, But as« 
suming in his. favour that the rent: res 
ceipts are usually not granted to a person 
unless he is recorded as such, we feel in- 
clined to give an opportunity to the. peti- ` 
tioner to substantiate this part of his case 
by affording him and the respondent 
No. 5 a fresh opportunity-as it appears 
from the impugned orders that respon- 
dents Nos. 2 and 3 have not applied their 
mind to’ this aspect of the -matter. ‘The. 
Sub-divisional Officer (respondent No, 3) 
in. the impugned order has oborta as 
follows: 


‘ “Merely for’ ‘the fact that some land 
is owned.by the petitioner in this sowe 
name should not be an excuse. to defeat 
the purpose of the Order:.”. 


6. Clause 3 of the Order enai 
on every cultivator to make a declaration 
of the foodgrains in his possession, It pro~ 
vides that declaration has got to be made 
only by such cultivator who holds in 
stock one foodgrain exceeding. twenty 
quintals in quantity or all foodgrains 
taken together exceeding fifty quintals in 
quantity. It is, therefore, manifest that if| - 
the: petitioner and his son (respondent 
No, -5) are separate cultivators within: the 
meaning of the Order, their liability for 
the declaration will ‘be separate, In the 
case of Radha Krishna v. Sub- 
divisional Officer, Monghyr, (C. Ww. IG 
No, 345 of 1975 disposed of on 19-1-1976 
= (reported in AIR 1976 Pat 342), rely- 
ing upon another Bench decision, we have 
already held that if persons are separate 
cultivators within the meaning `of- the 
term in the Order, the fact that the food~ 
es were kept together was not mate~. 


-7. © Learned counsel next contend~ 
ed that.the authorities were not right in 
rejecting the claim of respondent No, 6. 
We do not feel inclined to entertain this 
argument as essentially it is a i 
question of fact, ot 
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ed orders is on the point of determination 
‘reasonable requirements’ 


empted as laid down in Clause 4 (3) of 
the Order, It says that for the purposes 
of making an order under Clause 4 (1) re- 
quiring a cultivator to sell to the State 
Government or to its officer or agent any 
quantity of foodgrains, the- Sub-divisional 
Officer shall take into consideration his 
reasonable requirements which have got 
to be determined having regard, inter alia, 
to ‘the quantity of foodgrains required by 
him for payment of wages in kind to farm 
labourers engaged by him’. The-Sub-divi- 
sional Officer has calculated the quantity 


- of foodgrains so required by the peti- 


tioner for payment of wages in kind to 
farm labourers at the rate of 45 labourers 
‘per acre for'all the 17 acres, ie., the total 
acreage claimed by the petitioner and his 
son (respondent No. 5) together and fur- 
ther allowing 2 Kg. of paddy per labourer 


. as wages, On this- account, the Sub-divi- - 


sional Officer has calculated the total re- 
quirement of the petitioner at 15.30 quin- 
tals of paddy. Learned counsel challenges 
the rate-of wages allowed to the labourers. 


According to him, it should have been et 


the rate of 4 Kg, 500 grams of rice -for 
every adult labourer. He has referred to 
us in this connection Notification No. VI/ 
W3-1073/73 L & E 259 dated 17-12-1974 
issued by the Government of Bihar under 
the provisions of the Minimum Wages 
Act, laying down the rates of minimum 
wages. Learned counsel appearing for the 
State states that the petitioner was en- 
titled to the above rates of paddy and 


Tice for payment of wages in kind to the 


farm labourers engaged by him. In this 
view of the matter, it is apparent that the 
reasonable requirements of foodgrains of 
the petitioner determined by the Sub- 
divisional Officer is not in accordance 
with the aforesaid notification. When- the 
matter goes back to the Sub-divisional 
Officer, he will compute the reasonable 
requirements of the petitioner on this 
account, keeping in view the above rate 
in relation to payment of wages in kind 
to the farm labourers engaged by the. pe- 
titioner. . : 


9. We, accordingly, feel inclined 
fo remit back the case to the Sub-divi- 
sional Officer (respondent No. 3) for re~ 
determination of the’ two matters indicat- 
ed above and to pass a fresh order after 
taking into consideration the case of res- 
pondent No. 5.and affording him an op- 
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8. The next attack on the impugn~ 


of -focdgrains . 
of the petitioner which has got to be ex- . 
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portunity to‘ prove as to whether he is a 
cultivator within the meaning of the 
Order, and then tò pass fresh order in 
terms of:Clause 4 (1) of the\Order, if on 
fresh computation, the petitioner is found 
to be liable ‘to sell any quantity of food- 
grains to the: State Government or- its- 
Nominees, So far as the finding of the 
Sub-divisional Officer with respect to the 
requirements of the petitioner under the 
other heads of Clause 4 (3) of the Order 
ig concerned, we do not find any error in 
the same, ; 


10. Now remains a legal question 


. that was. argued with some strain by the 


learned counsel for the petitioner, and 
that is. that the Order in question is itself 
ultra vires, for the following reasons:— 

~.(1) It has not been leid ‘before both 
the: Houses of Parliament, as envisaged 
under Section 3 (6) of the-Essential Com- 
modities Act; . a 

- (2) It has not been made with the 
prior concurrence of the Central Govern- 
ment; and. 

(3) The Order being a subordinate 
legislation, ‘is hit by the vice of arbitra- . 
riness, n 
We shall take each of the above: points in 
seriatim. . ; 

_ T1. . Section.3 (6) of the. Essential 
Commodities Act provides that“ every 
order made under this section by the 
Central Government or by any officer or 
authority of the Central Government 
shall be laid before both Houses of Par- 
liament, as soon as may be, after it is 
made.. The argument is that the impugn- 
ed order, although it was made on 28-8- 
1974, has not been laid before.the Parlia- 
ment as required under the aforesaid pro- 
visions of the Essential Commodities Act, 
and, therefore, it must be. struck down. It 
is not. possible to accept this argument as|' 
in our opinion the provision contained 
under Section -3 (6) "is simply directory in 
its nature, and not mandatory. It applies 
only to orders made by the-Central Gov- 
ernment or any of its officers or authori- 
ties whose orders shall be laid before 
Parliament, and not the orders ‘made by 
the State Government, or authorities sub- 
ordinate to it. The argument, therefore, 
is not available to the petitioner on the 
face of the provision itself. Apart from 
this, no consequences have been indicat- 
ed in this provision which are to follow 
on the failure of the order being not laid 
before the Parliament. Even if it could be 
held’ that Section 3 (6) is applicable to 
an order made by a State Government, 
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its violation would not render the im- 
pugned order invalid. We, therefore, re- 
ject the first contention. 


12. Coming to the second conten- 
tention, the notification states that this 
Order was belng made by the Governor 
of Bihar in exercise of the powers. con- 
ferred by Section 3 of the Act read with 
the Government of India, Ministry of 

Agriculture (Department of Food) Order 
Nos, G.S.R. 316 (E), dated the 20th June, 
1972, and G.S.R: 452 (E), dated the 25th 
Octaber, - 1972, and with the prior con- 
currence of the Central Government. 
Counsel simply referred to us the earlier 
G.S.R. 316 (E), dated the 20th June, 1972, 
but could not place before us the subse- 
quent G.S.R. 452 (E), dated the 25th Oct. 
1972, and the Court has not been told as 
to what were the conditions imposed 
by. the Government of India to make an 
Order of the.nature in question. It is true 
that in the earlier G.S.R. dated the 20th 
June, 1972, there is a condition that prior 
concurrence of the Government of India 
was necessary for the Government of 
Bihar to make any Order, but the notifi- 
cation issuing the Order in question it- 
self states that prior concurrence of the 
Central Government had been taken. The 
statement made by the 
lenging the Order in question has been 
made in paragraph 40 of the writ appli- 
cation and it has been stated that the 

said statement is ‘to the best of his infor- 
mation’. This statement, in our opinion, 
is too vague and indefinite for taking a 
view that the statement made in the pre- 
amble of the notification wag incorrect 
and on this account the Order has been 
made'in excess of the _delegation and, 
therefore, beyond its competence, 


13. Now remains the last conten- 
tion. Being confronted with the fact that 
on account of the promulgation of Emer- 
gency on the 26th June 1975, the right 
of the petitioner, if any, based on the in- 
fraction of the safeguards contained un- 
der Article 14 of the Constitution is sus- 


pended, learned counsel advanced two 
arguments. Firstly that the Order was 
made before the promulgation of- the 


emergency, and, secondly, that the ques- 
tion was available to the petitioner with- 
out taking the aid of Article 14 of the 
Constitution. The first point that the 
Order was enforced earlier and, there- 
fore, the promulgation of emergency will 
have no bearing or will not stand in his 
way has got no substance and is wholly 
amieconceived as the promulgation of the 
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petitioner chal-. 
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emergency suspended all the existing 
right on the date of the proclamation. 


_The second point is sought to be based 


upon a Bench decision of the Allahabad 
High Court in Mukhtar Singh v. State of 
U. P. (AIR 1957 All 297), We have exa- 
mined the Allahabad decision and we do 
not find that the same lends any support 
to the. petitioner’s contention, It was ob- 
served in this case that under the Indian 
Constitution except as provided in 
Article 15 of the Constitution there 
is no general limitation on the power 
of the Legislature that it will . not 
enact a law contrary to the principles of 
natural justice. The learned Judges on 
reference to the American Constitution 
under which the Union and the State Le- 
gislature are forbidden to enact laws af- 
fecting the life; liberty or property of 
individuals except in accordance with the 
due process of law, which in its turn in- 
cludes principles of natural justice, ob- 
served that this doctrine has not been 
adopted by the Indian Constitution save 
in certain cases where its principles have i 
been expressly enacted in the Con- 
stitution, itself, and by that they 
meant Article 14 of the Constitution. 
We do-.-not, therefore, find any force 
in the last contention of the learned coun- 
sel that the question of reasonableness 
of the Order is free from the fetters of} 
Article 14 and can be . tested aliunde 
which. presently stands suspended. Any 
contrary contention .would defeat the 
very purpose of declaration of the emer- 
gency. 

14. Before- parting with this case, 
we. may àlso indicate the foundation of 
the argument of unreasonableness. It was. 
made upon the provisions of sub-clause 
(3) of Clause 4 where: it- has been provid- 
ed that the reasonable requirements of 
foodgrains of a cultivator shall be deter- 
mined having regard to four elements; 
namely : 


(i) the total area of land cultivated 
by him; 

(ii) the quantity of .foodgrains re- 
quired by him for consumption by him- 
self, his family, his dependents and ser- 
vants, up to the next harvest; 


(iii) the quantity of foodgrains re~ 
quired by him for seed purposes; and 
(iv) the quantity of foodgrains re- 


quired. by him for payment of wages in 
Kind to farm labourers engaged by him. 

The conterition was that the reason- 
able requirements of foodgrains of a cul- 
tivator does not take into consideration 
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various other factors and processes which — 
are indispensable for any agricultural 
operation, such as, costs on irrigation, in- 
puts, implements and -payment of vari- 
ous taxes and the like and, therefore, 


while computing the liability -of a 
cultivator to sell the excess quan- 
tity of - foodgrains beyond the rea- 


sonable requirements to the State Gov- 
ernment or its nominees, the discount’ 
which has been permitted to be made 
from his produce omits the various rele- 
vant factors which should have been 
taken into consideration while determin- 
ing the excess quantity of foodgrains 
which a cultivator should be called upon 
to sell, andin this view of the matter, 
the Order is unreasonable and arbitrary. 


15. We donot find any substance 


in this argument, This Order was made” 


by the State Government as a socio-eco- 
nomic measure for carrying out the ob- 
jects of: the Essential Commodities Act 
in the general interest of the public to 
provide a fair and equitable distribution 
of rice and for controlling the rise in 
prices and hoarding by big cultivators. 
Exemption of 20 quintals of foodgrains of 
one kind and 50 quintals of all the food- 
grains taken together to a cultivator 
gives him a reasonable relaxation and the 
sale of the excess quantity, after a fur-. 


ther set off of his reasonable requirements ` 


determined ‘with respect to the primary 
burdens, cannot be said to be arbitrary. 


We, therefore, do not find any -force in, 


this contention that the Order is ultra 
vires or suffers from any of the vices on 
which it can be struck down. 


= 16. = Before concluding we would 
like to observe that Mr. Choubey appear- 
ing for the petitioner who raised the 
contention regarding the vires of the 
Order, which we have discussed above, 
argued it in a most casual manner, with- 
out any citation or proper assistance to 
us, And so was the case of the learned 
counsel appearing for the State. However, > 
we have given our anxious consideration 
to the question raised and have reached 
the conclusions recorded. earlier on exa- 
mining the question from all- possible 
angles, ; - 

. 17. For the réasons discussed 
above, we would allow this application 
in part and the impugned orders contain- 
ed in Annexures 3 and 4 passed by res- 
pondents Nos: 3 and 2 respectively -are 
hereby quashed and cancelled to the ex- 
tent indicated above and the matter is 
remitted back to the Sub-divisional Off- 
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cer, Baghmara at Dhanbad (respondent 
No, 3) for a fresh decision, in accordance 
with the-directions , and observations 


. given above. In the circumstances of the 


case, there will be no order as to costs. . 
Order. accordingly. 
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Ramadhar Upadhya and another, 
Appellants v. Baldeo: Ahir and others, 
Respondents: 


A, F. A. O. No. 211 of 1973, D/- 15-1~ . 


(A) Bibar Tenancy Act (8 ‘of 1885) 
Ss. 48-C, 48-D and 26-4 — Under-raiyat 
— His land cannot be sold in execution 
proceeding, 

- There is no provision in the Tenancy 
Act under which an -under-raiyat can 
transfer his interest, If an under-raiyat 
acquires occupancy rights, the occupancy 


` hodings can be sold in execution proceed- 


ing. But in view of the definition of ‘hold- 
ing’ in: S. 3 (9) only a raiyat can have 
an occupancy holding And ‘raiyat’ does 
not and cannot include ‘under-raiyat’. 
Theréfore the occupancy rights of under- 
Taiyat cannot be sold away in execution 
proceeding as they are not transferable. 
Section 48-C should also be read along 
with. the provisions contained in S. 48-D 
of thè Act. Section 48-D limits the rights 
of under-raiyat. The’ provisions contain- 
ed in Sec. 26-A are not included’ in Sec- 
tion 48-D. It is only under S. 26-A that 
an under-raiyat’s Sikmi rights can be 
transferred, 1963 BLJR 90, Not Follow- 
ed; AIR 1949 Pat 444 and AIR 1941 
Pat 593, Relied on, ‘(Paras 4 and 5) 


(B) Bihar Tenancy Act (8 of 1885), 
Sec. 162-A Second Proviso — Under rai- 
yats’ land — Execution proceeding — 
Court can release under-raiyat’s land 
without deciding whether the sale pro- 
ceeds of the other land belonging to the 
judgment-debtor is ‘sufficient to meet the 
-decretal amount, AIR 1954 Pat 308, Dis- 


tinguished. - (Para 6) 
Cases Referred: Chronological Paras 
1963 BLJR 90 © 4 


AIR 1954 Pat 308 = 1954 BLJR 132 6 
AIR 1949 Pat 444 = ILR 27 Pat 194 4 
AIR 1942 Pat 71 = 22 Pat LT 821 4 


SE Ni ce ee 
*(Against order of Narbadeshwari Sharan, 
_ Ast Addl. Sub-J., Arrah, D/- 16-5-1973.) 


FT/FT/B718/76/PNK/LGC 


` 3 ; 
350 Pat, [Prs. 1-4] Ramadhar Upadhya v. Baldeo. Ahir (B.D. Singh J.) 


AIR 1941 Pat 593 = 22 Pat LT 749 ` 4 
(1912) 15 Cal LJ 672 = 18 Ind:Cas 364 . 4 
. (1902) :8 Cal WN 454 4 

B. P. Gupta, for Appellants; Ramji 
Sharan, for Respondents. 


JUDGMENT :— Ramadhar Upadhya 
and Lakshman Upadhya, the two appel- 
lants, had obtained a decree for Rupees 
,11643-27 paise on account of mesne pro- 
fits -besides costs in T. S. 74 of 1952 in the 
= court of Munsif, 2nd: Buxar., The appel- 
lants had executed the said decree in 
Title Execution Case No, 23 of 1968 and 
sought to realise the aforesaid amount of 
decree for mesne profits’ and costs by sale 


of 7.31 acres of lands belonging to the 


judgment—debtor-respondents, 

2 The respondents filed an ob- 
jection on the grounds, inter alia that 
they being under-raiyats, their lands 


could not be sold in execution proceeding. 


On their objection, a Misc. Case No. 40 of 
1968 was registered and the same wags 
disposed of by the 2nd Munsif; Buxar, by 
order dated 31st May, 1969. The learned 
Munsif came to the conclusion that the 
lands comprised in plots Nos, 48, 82 and 
84 alone could be sold in the execution 
proceeding, as on the lands under those 
three plots, the respondents’_interest was 
not that of a sikmidar, that is, not- that 
of under-ralyat_-Regarding the lands co- 


vered by plots Nos, 132, 133, 104, 50, 58. 


and 169, he held that the respondents had 
acquired ‘sikmidars’ interest and, there- 
fore, they were released from. the execu- 
tion proceeding. Aggrieved by the said 
order, the appellants had preferred an 
appeal. The appellate court also came, to 
the same conclusion and affirmed the 
order passed by the learned Munsif. 


3. Learned counsel for the appel 
Iants assailed the judgment of the learn- 
ed court below and contended that the 
learned Judge has erred on the question 
of law. According to him, if a under-rai- 
yat acquires occupancy right, the - occu- 
pancy holding can be sold in execution 
proceeding.. The other question of law 
which he has raised is that it was incum- 
bent upon the court below to come to a 
finding firstly that the sale proceeds of 
the land comprised under plots Nos, 48, 82 
and 84 would be sufficient to meet ‘the 
decretal amount. If the finding was that 
the sale proceeds would be sufficient, 
then only in that circumstance, the court 
below could have released the land com- 
prised in other plots from the execution 
proceeding, In the instant case, since 
there has been no finding in that regard, 


A.L R. 
the judgment, according: to him, is not ‘in 
accordance with law. 


4. I will ‘take up for consideration 
point No. 1. Learned counsel for the ap- 
pellants in order to find support to. his 
contention under point No, 1 has relied 
upon the decision in Munilal Mandal v., 
Babuje Mandal (1963 BLJR 90) where 
Ahmad, J. while considering the provi- 
sions of Section 48-C of the Bihar Ten- 
ancy Act (Act. VIII of 1885) (hereinafter 
referred to as ‘the Act’) observed that 
when Section 48-C was enacted the under- 
tenant and after him heirs and succes- 
sors had. already been in possession of the 
seid land for a period much more. than 
12 years. In that view of the. matter it 
must ‘be held that by the time the sale 
deed in favour of the plaintiff came into 
existence, the under-raiyat of the land in 
dispute had already acquired occupancy 
rights ‘and was quite competent to’ con- 
vey valid title to the transferee. The right 
of occupancy given to under-raiyat ie of 
the ‘nature of a right of property and, 
therefore, any sale made thereof is bind- 
ing at least against a third party, though 
with a right of veto in favour of the land- 
lord, Relying on the above observation,! 
learned counsel for the appellants submit- 


. ted that if the respondents had acquired 


occupancy right, that was in the nature 
of a right of property and that could have 
been sold in accordance with law in the: 
execution proceeding, On the other hand, 
learned counsel appearing on behalf of 
the respondents has relied upon a Bench 
decision of this Court in Shrikrishun Lal’ 
v. Harihar Sah (AIR 1949 Pat.444) where 
Agarwala, C. J. and Meredith;. J. were 
considering the various. provisions con- 
tained under the Act in order to find. out © 
the status of a under-raiyat. Learned 
counsel for the respondente drew.my at- 
tention to the observations made in para- 
graphs 11 to 13 which. read as follows:— 


"(11) The matter may be looked at 
from another aspect. In Section 5, Ten- 
ancy Act ‘Raiyat’ is-defined as primarily 
a person who has acquired a right’ to 
hold land for the purpose of cultivating 
it by himself or by members of his family 
or by hired servants, or with the aid of 
partner that is to say, a raiyat must be 
a person who holds hig land for agricul- 
tural purposes. ‘Under-raiyat’ is defined 
fn Section 4 (3) as a tenant holding, whe- 
ther immediately or mediately, under a 
raiyat: There is nothing to show the must 
be a persen also holding for agricultural 
purposes; By definition, everyone hold- 
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ing under a raiyat, for whatever purpose, 
will be an under-raiyat, and.so governed 
by the Act, This was the basis of two 
Calcutta. decisions, Bebu. Ram Ray -v. 
Mahendra Nath Samanta, (1902) 8 Cal WN. 


454 and Abdul Karim Patwari. v. Abdul’ 


Rehaman, (1912).15 Cal LJ 672 = (13 Ind 
’ Cas 364) where the same view was adopt- 
ed as in Jado Singh v. Bishunath Lal Ka- 
nedia Marwari, 22 Pat LT 821 = en 
1942 Pat 71). 


(12) It follows that the applicability 
of the Bihar Tenancy Act is not exclud- 
ed upon either of. the grounds put for- 
ward, and the court below is wrong in 
holding . to the contrary. `’ 


{13) Once it is held that the Tenancy . 
Act is applicable, the next question which | 


arises is whether Akli, the under-raiyat 
having an, occupancy right, could trans- 
fer it to the defendant 1. Upon this point, 
there is a decision of Rowland J. in Abass 
Khan v. Sheikh Mohammad Hussain, 22 
Pat LT 749 = (ATR 1941 Pat 593) and 
though that learned Judge was sitting 
singly, I find myself in complete agree- 
ment with his reasoning, There is no pro- 
vision in the Tenancy Act under which 
an under-raiyat can transfer his interest 
unless Section 26-A is applicable, Sec- 


tion 26-A makes an occupancy holding © 


transferable. Does it apply to an under- 
caiyat?—only if an under-raiyat, having 
an occupancy status, has an occupancy 
holding within the meaning of the Act. 
‘Holding’ is defined in Section 3 (9) as a 
parcel or parcels of land held by a raiyat 
and forming the subject. of a- separate 
tenancy. Under this definition, only a 
raiyat can have an occupancy holding, 
and ‘raiyat does not, and cannot include 
‘under-raiyat’ as is clear from Sec. 5 @) 
which says: 


“A: person shall not be deemed to be 
a raiyat unless he holds land ‘either im- 
mediately under a proprietor or immedi- 
ately under a-.tenure-holder.” 
Their Lordships In paragraph 14 of the 
judgment held that the right to transfer 
of an under-raiyat, no doubt; depends 
upon the custom prevailing in the loca- 
lity. If there is any such custom, the cus= 
tom would supersede the law. But learn- 
ed counsel for the respondent submitted 
that in the present case there is no such 
pleadings with regard to the custom. In 
the absence of. such pleadings, the ques- 
lori whether the réspondents had any 
such right to transfer cannot be decided. 
‘Prima facie, there appears to be conflict 
in the decisions relied upon ‘by learned 
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“pect to rights in trees and ‘bamboos and 
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counsel for the parties, Learned counsel ` 
for -the appellants, as mentioned ear- 
Her, has relied! upon the decision in 


1963. BLJR 90, I havé already mentioned 


that, that is a decision by a learned Sin- 
gle Judge whereas the decision on. which 
reliance has been placed on behalf of the 
respondents is of a Division Bench which 
has not been referred or distinguished in 
1963 BLJR 90, In that view of the matter, 


J am bound by the observation made in 


the Division Bench case. In that view of 
the matter, according to me, the submis- 
sion of learned counsel for the respon- 
dents is well founded. 


5. Reference may also be made to 
the provisions of Section 48-D of the Act 
which reads thus: - 

` “Rights of occupancy iidset 
An under-raiyat who has acquired a right 
of occupancy in any land under Sec. 48-A 
shall be subject to the same provisions 
with respect to rights in trees and bam- 
boos and the use of, succession to, and 
eviction from, such land as an occupancy- 
raiyat.” — 

Section 48-C should be read along with 
the provisions contained in Section 48-D 
of the Act: It is well settled that the Act 
should be read as a whole. Section 48-D 









that the right of under-raiyat ‘shall be 
subject to the same provisions with res- 


the use of, succession to, and eviction 
from, such lend as an occupancy-ralyat’. 
The provisions contained under Sec, 26- 
of the Act, therefore, are not included in 
Section 48-D, It is only under Sec. 26-A 


to reproduce Section 26-A- of the Act 
which reads thus: . 


“Transfer and bequest of occupancy- 
holdings or portions thereof— (1) Every 
occupancy holding or a portion .- thereof, 
together with the right. of occupancy 
therein, shall be capable of being trans- 
ferred and bequeathed in the same man- 
ner and to the same extent as other im~ 
movable property, and all transfers made 
by sale, exchange or gift and all bequests 
shall, subject to. the provisions of sub- 
section (2), be binding on the landlord. | 

(2) Every. transfer of a occupany 
holding or a portion thereof, together 
with the right of occupancy therein, by 
sale, exchange or gift and every -bequest 
of such holding. or portion together with 
the right of occupancy therein, shall be 
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made in the same manner and subject to 
the same conditions as a permanent te- 
nure in respect of registration and the 
payment of landlord’s registration fee,” 
Under Section 48-D, Sections 23-A, 23, 
26 and 25 of the Act are referred to by 
implication. . Therefore, in my opinion, 
there is no merit in the contention of 
learned counsel for the appellants under 
point No. 1. 


6. Now I advert to consider point 
No. 2. In order to meet his 
learned counsel for the appellants has 
relied upon a Bench decision of this Court 
in Sheikh Md, Yusuf v. Sib Narayan 
Ghosh, 1954 BLJR 132 = (AIR 1954 Pat 
308) where Imam, C. J. and Das, J. (as 
they then were) were considering the pro- 
visions contained in Section 48-A and the 
second proviso to Section 162-A of the 
Act. Their Lordships observed that where 
there was an incumbrance on any portion 
of a holding, the Court shall not order 
such portion to be sold unless in its opin- 
ion the decree cannot be satisfied without 
the sale of such portion. Their Lordships 
further held that the provision was man- 
datory. The statute, according to their 
Lordships, gave protection to an under- 
raiyat to a certain extent, namely, that 
the portion of the holding which concern- 
ed him would not be sold unless the 
Court was of the opinion that without its 
sale the decree could not be satisfied. 
Learned counsel for the respondents, on 
the other hand, contended that the above 
observations of their Lordships are not 
applicable in this case as their Lordships 
were considering in that case a rent de- 
cree, Obviously when there is a decree, 
the entire holding of a raiyat is sold and 
if the raiyat has inducted under-raiyat a 
sort of incumbrance is sought, and in a 
rent decree when it is put into execution, 
the entire incumbrance is wiped of. In 
that circumstance, the above observation 
was made ‘that firstly the Court has to 
find out whether a rent decree can be 
satisfied. by selling lands belonging to the 
. {tenant himself, If the sale proceeds would 
not be sufficient, then alone the lands be- 
longing to the under-raiyat can be sold 
and for that reason such a finding of the 
Court was held to be mandatory, In the 
instant case, learned counsel for the res- 
pondents submitted that there is nothing 
to show that the appellants had obtained 
a rent decree. In my view the submission 
of learned counsel for the respondents is 
correct, The observation made by their 
Lordships in 1954 BLJR 132 = (AIR 1954 


Bishundeo Rai v. Chandrawati Kuer 


submission, - 


A.I.R. 


Pat 308} (supra) will therefore, be not 
applicable to the present case. ° 
7 After a careful consideration, 


therefore, I find no merit in appeal which 
is, therefore, dismissed. I will pass no 
order as to costs. 

~ Appeal dismissed. 
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' HARI LAL AGRAWAL, J. 

Bishundeo Rai and others, Appellants 
v, Chandrawati Kuer and others, Respon- 
dents. 

A. F. A. D. No. 196 of 1972, D/- 18-12- 
1975.* 

-(A) Civil P, C. (1908), O. 22, Rr, 4 and 
11 — Abatement of appeal — Death of 
party — One of the legal representatives 
on record — Omission to bring other legal 
representatives — Effect — Appeal does 
not abate, unless interest of left out legal 
representatives is different. 


In a case where a party dies auntie 
the pendency of an appeal and his estate 
is represented by some of his heirs al- 
ready on the record, the appeal could 
successfully proceed although steps for 
bringing the left out heirs are not taken, 
unless: these heirs might have a different 
and independent case than the ‘heirs on 
record. AIR 1975 Delhi 104, Dist. 

(Para 7) 

(B) Civil P. C, (1908), 0.22, Rr. 4 and 
11 — Abatement of appeal — Setting 
aside — Jurisdiction of Court. 

In cases where the question of abate- 
ment of an appeal is apparent, the ques- 
tion of setting aside the same has got to 
be decided by the Court where the abate- 
ment has taken place. AIR 1975 Pat 184, 
Foll, (Para 7) 
Cages Referred : Chronological Paras 
AIR 1975 Delhi 104 
AIR 1975 Pat 184 = 1975 BLUR 444 
AIR 1971 SC 742 = (1971) 3 SCR 301 
AIR 1967 SC 49 = 1966 Supp SCR 22° 
AIR 1956 Pat 373 = 1955 BLJR 375 
AIR 1952 Pat 267 = ILR 30 Pat 892 


Devendra Prasad Sharma and Rama- 
nugrah Prasad Singh, .for Appellants; 
S. C. Mukherji and L. N. Yadav, for Res- 
pondents. 
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*(Against decision of Sree Narayan 
Sharma, 2nd Sub-J., Chapra, D/- 25-3- 
_ 1972.) 
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2. Briefly the case of the plain- 
tiffs was that Gurbachan Singh, plaintiff, 
was a big landowner. The tenants made 
applications for the purchase of land 
against him, under Section 18 of the Pun- 
jab Security of Land Tenures Act (here- 
inafter referred to as the Act). Those ap- 
plications were allowed in favour of the 
tenants. Gurbachan Singh had two wives, 
namely, Basant Kaur and Rajinder Kaur. 
From Basant Kaur, he had a son, Rajin- 
der Singh and from Rajinder Kaur, he 
had another son, Jagrup Singh. He had 
also three daughters from Rajinder Kaur. 
In the proceedings under Section 18 of 
the Act, Gurbachan Singh made an appli- 
cation before the Assistant Collector on 


July 9, 1958, to' the effect that the amount - 


of compensation deposited by the tenants 
be paid to Rajinder Kaur in her lifetime 
and after her death, to Jagrup Singh, her 
son, He also stated that he had no con- 
cern with the amount of instalments and 
that he would not be competent to re- 
voke the said commitment. The Assistant 
Collector recorded the statement of Gur- 
bachan Singh on the same day and passed 
an order to that effect. Subsequently, he 
made an application on January 28, 1962, 
in which he prayed that the amount of 
instalments be paid to him. The Assistant 
Collector rejected the application on 
August 2, 1963, and directed him: to file 


a regular suit in the Civil Court to get ` 


relief. The plaintiffs filed a suit against 
the defendants for declaration to the ef- 
fect that Gurbachan Singh wag entitled 
to withdraw the instalments and that the 
order passed by the Assistant Collector 
on his application was null and void. They 
also prayed that the defendants be res- 
trained from realising amount of instal- 
ments from the Court of the Assistant 
Collector, The suit was contested by the 
defendants, inter alia, on the ground that 
it was not within limitation, that Gur- 
bachan Singh could not back out from 
the commitment made by him on July 9, 
1958, and that the order of the Assistant 
Collector was valid and binding on him. 
The other pleas are not relevant for the 
decision of the appeal, The trial Court 
held that the amount of instalments 
ordered to be given to the defendants 
amounted to gift and it could be made 
either by a registered instrument or by 
delivery of the money, and that no right 
had been vested in the defendants, since 
neither of the aforesaid conditions had 
been fulfilled, It also held that the order 


of the Assistant Collector was not bind-. 


ing on the plaintiffs. On the point of 
1976 P. & H./22 XI G—36 


Gurbachan Singh v. Rajinder Kaur (Mittal J.) 


_ ts admitted by the 
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limitation, the trial Court came to the 
conclusion that the suit was within time. 
It consequently decreed the suit of the 
plaintiffs. The defendants went up in ap- 
peal before the Additional District Judge, 
Hissar, who held that the instalments 
could be given to the defendants by 
virtue of the application and the order 
of the Assistant Collector was valid. He, 
therefore, accepted the appeal and dis- 
missed the suit of the plaintiffs. The 
plaintifis have come up in second appeal 
to this Court, During the pendency of 
the appeal, Gurbachan Singh has died, It 
learned counsel for 
the parties that on his death, the appeal 
does not abate as his legal representatives 
are already on the record, 


. 8 The only contention of the 
learned counsel for the appellants is that 
the amount required to be deposited by 
the tenants with the Assistant Collector, 
is not covered by the definition of ‘ac- 
tionable claim’ and, therefore, the same 
could not be transferred to the respon- 
dents by an application in. writing by 
Gurbachan Singh deceased. 

4, In order to determine the ques- 
tion, it will be necessary to refer to a few 
sub-sections of Section 18 of the Act. 
Sub-section (2) says that a tenant desi- 
rous of purchasing land under sub-section 
(1) shall make an application in writing 
to an Assistant Collector of the First 
Grade, and he after giving notice to the 
landlord and to all other persons inter- 
ested in the land and after making such 
enquiry as he thinks fit, shall determine 


_ the value of the land which shall be the 


average of the prices obtaining for simi- 
lar land in the locality during ten years 
immediately preceding the date on which 
the application is made. Sub-section (3) 
provides that the purchase price shall be 
three-fourth of the value of land as so 
determined. According to sub-section (4) 
(a), the tenant can pay the purchase price 
either in a lump sum or in six monthly 
instalments, not exceeding ten in the 
manner prescribed, Clause (c) of sub- 
section (4) provides that if a default is 
committed in payment of any of the in- 
stalments, the entire outstanding balance 
shall, on application by the person en- 
titled to receive it, be recoverable as ar- 
rears of land revenue, A reading of the 
aforesaid clause shows that if the tenant 
fails to pay any of the instalments, the 
whole balance amount can be recovered 
as arrears of land revenue on an applica- 
tion by the person entitled to receive it. 
‘Actionable claim’ hag been defined in 
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Section -3 of the Transfer of Property 
Act, as follows:— 


“Actionable claim’ means a claim to 
any debt, other than a debt secured by 
mortgage of immovable property or by 
hypothecation or pledge of moveable‘ pro- 
perty, or to any beneficial interest in 
moveable property not in the possession, 
either actual or constructive, of the 
claimant, which the Civil Courts recog- 
nize ag affording grounds for relief, whe- 
ther such debt or beneficial interest be 
existent, accruing, conditional or . con- 
tingent.” 

Sir Dinshah Fardunji Mulla, in his 
commentary on the Transfer of Property 
Act, 1882, (6th Edition, page 804), has 
explained ‘Actionable claims’ in the fol- 
lowing terms:— 

“In English law moveable property 
was gaid to be either in possession and 
enjoyment and therefore a chose in pos- 
session; or out of possession, but realiz- 
able by action, and therefore a chose in 
action, A chose in action is in English 
Law a term used to describe all personal 
Tights of property which can only be 
claimed or enforced by action and not by 
physical possession, In Colonial Bank v. 
Whinney, (1885) 30 Ch D 261, the Court 
pointed out that the term was used in 
‘different ways to include not only the 
right to obtain something not in posses- 
sion or enjoyment but also certain classes 
of incorporeal personal property. It is 
also used to denote a document evidenc- 
ing a right or title. Accordingly choses 
in action included debts, benefits of con- 
tract, damages for breach of contract or 
tort, also stock, shares and debentures and 
even such incorporeal rights as patents, 
copyrights and trade marks.” 

The author at page 805, concludes the dis~ 
cussion with the following observations:— 

“Actionable claims therefore include 
claims recognised by the Courts as afford- 
ing grounds for relief either— 

(1) as to unsecured debts or 

(2) as to beneficia] Interests in move- 
able property nót in possession, actual or 
constructive — whether present. or future, 
conditional or contingent.” 

Now it is to be seen, whether the amount 
due. falls within the definition of ‘action- 
able claim’, Core of the definition is that 
a claimant should _ be entitled to knock 
at the door of a Court and the Court 
should. recognise the claim for granting 
relief to him. I have already referred 
to Section 18 (4) (c) of the Act wherein 
a summary remedy has been provided for 


‘far as regards the Court expressing | 


recovering the arrears of instalments 
through revenue officers and it is not ne- 
cessary to institute a suit. As no suit is 


‘required to be instituted for realising the 


amount of instalments, it cannot be said 
to be an actionable claim, The amount 
is also not a decree, which is defined in 
the Civil Procedure Code ag the formal 
expression of an adjudication which, so 
it, 
conclusively determines the rights of the 
parties with regard to all or any of the 
matters in controversy in the suit. The 
amount of instalments, therefore, par- 
takes some of the traits of a decree. It 
has been the consistent view of the Courts 
that a decree is not an actionable claim 
but is in the nature of property, (See in 
this connection, M. Govindarajulu Naidoo 
v. H, Ranga Rao, ATR 1921 Mad 113; Afzal 
v, Ram Kumar Bhudra, (1886) ILR 12 Cal 
610 and Dagdu v. Vanji, (1900) ILR 24 
Bom 502). From the above discussion it 
emerges, that the amount of instalments 
recoverable under Section 18; from the 
tenants, is not an actionable claim, but 
can be said as property. 

5-6. Now it is to be determined in 
what way the amount of instalments can 
be gifted by an owner, It is not disputed 
that, broadly speaking, properties can be 
put into two categories, namely, move- 
able and immovable, The amount of in- 
stalment can safely be included in the 
former category. Moveable properties, 
according to Section 123 of the Transfer 
of Property Act, can be gifted either by 
registered instrument or by delivery. A 
gift by delivery is possible if the proper- 
ty is in actual or constructive possession 
of the donor, If it is not in his posses- 
sion, it cannot be gifted by delivery, The 


instalments were to be paid by the te- 


nants to Gurbachan Singh on future dates 
and, therefore, these were not in pos- 
session and could not be gifted by deli- 
yery.: The only method possible for 


A.I. R. 


making a gift of the amount of instal-] 


ments was by a registered instrument. 


7. The learned counsel for the 


‘respondents, has vehemently argued that 


a decree can be transferred by assign- 
ment and the same principle will apply 
for gifting the instalments, The learned 
counsel, in support of his contention, has 
placed reliance on Jaswant Rai Datta 
Chawdhry v, Mt. Lajwanti, AIR 1928 Lah 
70, wherein it was observed that an as- 
signment of a decree does not require 
registration. I regret my inability’ to ac- 


` cept the contention of the learned coun- 


sel, The transfer of decrees is governed 


4976 
by the Code of Civil Procedure wherein 


jt is provided that the decree can be 
transferred: by assignment, ‘The Code 


does: not apply to the proceedings under. 


Section 18 of the Act and the amount of 
instalments cannot be said to be decretal 
amount, ag already observed, In the ab- 
sence of a specific provision in the Act, it 
cannot be held that the provisions incor- 
porated in the Code for assigning decrees 
will apply in the case of instalments due 
under Section 18 of the Act. The obser- 
vations in Jaswant Rai Datta Chawdhry‘s 
case are not applicable to this case. 

8. Adverting to the facts of the 
present case, it is not disputed that the 
amount was transferred by. Gurbachan 
Singh through an application to the As- 


sistant Collector who accepted the same ` 


on July 9, 1958 arid ordered that the 
amounts be paid to Smt, Rajinder Kaur. 
The procedure adopted by him in trans- 
ferring the instalments, as stated above, 
is not warranted by law. He could do so 
by a registered document, In the cir- 
cumstances, the transfer of the amount 
is illegal and the order of the Assistant 
Collector is without jurisdiction. 


9. The learned counsel for the 
respondents, faced with this diffculty, 
sought to argue that the suit was not filed 
within limitation. He argues that the 
case is governed by Article 100 of the 
Limitation- Act, 1963, and a suit should 
have been brought by the -plaintiffs with- 
in one year from July 9, 1958, the date 
of the: order of the Assistant Collector. 
He submits that as the suit in the present 
case was filed on August 14, 1963, it is 
barred by limitation, I have considered 
the argument of the learned counsel, but 
find it to be devoid of force, It is an 
established principle of law that if the 
order of the officer is without jurisdic- 
tion, then it need not be set, aside, In 
this view, I get support from the judg- 
ment of this Court in Sadhu Singh v. 
Chanda Singh, AIR 1957 Punj 108, The 
learned Judge observed that if an act or 
an order of an officer is illegal or ultra 
vires, it does not require to be set aside 
and Article 14 of the Limitation Act, 1908, 
has no application, Article 14 of the Li- 
mitation Act, 1908, ig. now incorporated 
in Article 100 of the Limitation Act, 1963. 
In the case in hand, the prayer of the 
plaintiffs to get the impugned order set 
aside, ig surplusage. -In this situation the 


c{suit becomes one for declaration with a` 


‘lconsequential relief that the defendants 
be restrained from recovering the amount 
from the Assistant Collector. Such a suit 


J. D. Dhanda v. Des Raj (Narula C. J.) 
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falls within the purview of Article 120 of 


the Limitation Act, 1908, wherein limita- 
tion of six years is provided, The suit 
has been filed within six years from the 
date when the cause of action- arose to 
the, plaintiffs and is, therefore, within li- 
mitation. | 

10. In the end, it may be men- 
tioned that a9 already stated, Gurbachan 
Singh has died during the pendency of 
the appeal. Therefore, all his heirs shall 
be entitled to the benefit of the decree, 


. and not the remaining plaintiffs alone. 


IL For the reasons recorded above 
I accept the appeal, set aside the decree 
of the appellate Court and decree the 
suit of the plaintiffs, I further hold that 
all the heirs of Gurbachan Singh, deceas- 
ed, shal] be entitled to the benefit of the 


decree. In the circumstances of this case 


I make no order as to costs. 
_ Appeal allowed. 





AIR 1976 PUNJAB AND HARYANA 339 
R. S. NARULA, C, J. . 

J. D. Dhanda, Petitioner v. Des Raj 
Nayyar and another, Respondents, 

Civil Revision No, 598 of 1974, D/- 
23-1-1976.* 

(A) Civil P, C. (1908), Order 11, R. 11 
— “Order requiring - him to answer” — 
Form of — Grant of leaye to deliver in- 
terrogatories is not such “order”. 

The mere grant of leave to deliver 
interrogatories does not amount to an 
“order requiring him to answer”, There 
is, however, no specific form in which an 
order under Order XI, Rule 11 has to be 
passed. ; 

_ Where the defendant failed to file,. 
In due time, any reply to the interroga- 
tories delivered to him and the Court di- 
rected that the defendant “is given one 
more opportunity to file the reply to the 
interrogatories on or before” a certain 
date, it was held that this amounted 
to an order to answer the interrogatories 
under Order 11, Rule 11. (Para 3) 

Roshan Lal Sharma, for Petitioner; 
V, P. Sarda, for Respondents. f 

ORDER:— This is a petition for revi- 
slon of the order of the Court of the Ren! 
Controller, Ludhiana, dated March 2, 
1974, striking out the defence of the peti- 


*(Against order of S; S. Sohal, Rent Con- 
troller, Ludhiana, D/- 2-3-1974.) 
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tioner in: the proceedings under Section 
13 of the East Punjab Urban Rent Res- 
triction Act, 1949, on the ground that he 
failed to comply with the order of the 
Court dated November 16, 1973, to file 
reply to the interrogatories which had al- 
ready been delivered to the petitioner by 
the opposite party with the leave of the 
Court, The application under Rule 1 of 
Order XI of the Code of Civil Procedure 
for leave to deliver the interrogatories is 
said to have been made on September 18, 
1973, The interrogatories were there- 


after served on the petitioner in pursu- ` 


ance of the leave granted by the Rent 
Controller, On November 1, 1973, the 
petitioner raised objections against’ the 
interrogatories which were dismissed by 
order dated November 16, 1973, While 
dismissing another set of objections on 
December 14, 1973, the Rent Controller 
further directed as follows:— 


“He (the present petitioner) is given 
one more opportunity to. file the reply to 
the interrogatories on or before 5-1-1974, 
subject to payment of costs Rs, 20/-.” 
Despite the above mentioned order of the 
Rent Controller, the petitioner did not 
file any reply to the interrogatories which 
had already been delivered to him. A 
petition for revision (No. 149 of 1974) of 
the order of the trial Court dated Novem- 
ber 16, 1973, was dismissed by this Court 
on January 24, 1974, The application of 
the opposite party under Order XI, Rule 
21 of the Code of Civil Procedure (here- 
inafter referred to ag the Code) for strik- 
ing out the defence of the petitioner was 
allowed by the Rent Controller on March 
2, 1974. 


2. The only contention raised by 
- Mr. Roshan Lal Sharma, learned counsel 
for the petitioner, in this case is that the 
Rent Controller had no jurisdiction to 
strike oùt the defence of his client mere- 
ly on the basis of the leave granted to 
deliver the interrogatories without pass- 
ing an order under Rule 11 of Order XI 
of the Code directing the petitioner to 
file reply to the interrogatories, Rules 11 
and 21 of Order XI of the Code read as 
follows:— 


“11. Where any person interrogated 
omits to answer, or answers insufficiently, 
the party interrogating may apply to the 
Court for an order requiring hi to 
answer, or to answer further, as the case 
may be. And an order may be made re- 
quiring him to answer or answer further, 


either by affidavit or by viva voce exa-. 


mination, as the Court may direct.” 


A.LR. 


“21. Where any party fails to comply 
with any order to answer interrogatories, 
or for discovery or inspection of docu- 
ments, he shall, if a plaintiff, be liable to 
have his suit dismissed for want of pro- 
secution, and, if a defendant, to have his 
defence, if any, struck out, and to be 
placed in the same position as if he had 
not defended, and the party interrogating 


‘or seeking discovery or inspection may 


apply to the Court foran order to that 
effect, and an order may- be made accord- 
ingly.” 


3. The language of Order XI, Rule 
21 of the Code is plain and clear, It 
states that an order striking out the de- 
fence of a defendant, to whom interroga- 


. tories have been delivered with the leave 


of the Court, can be passed only where 
the defendant fails to comply with “any 
order to answer” the interrogatories. The 


- mere grant of leave to deliver interroga- 


tories does not amount to such an “order”, 
There is, however, no specific form in 
which an order under Order XI, Rule 11, 
of the Code has to be passed. Nor does 
Rule 11 envisage any magic’ incantation 
which alone may be treated as an order 
to answer the interrogatories, It is enough 
if the intention of the order can be clear- 
ly spelt out of the direction given by the 
Court. We cannot lose sight of the fact 
that in the present case in spite of the 
interrogatories having been delivered to 
the petitioner sometime 
1973, he had failed to answer them. Even 
then, if the order of the Rent Controller 
had stopped with dismissing the objections 
of the petitioner against the interroga- 
tories, there would have been much force 
in what the learned counsel has submit- 
ted, Unfortunately for the defendant, 
the learned Rent Controller did not 
stop with dismissing the objection 
petition but added the above mentioned 
specific direction which could only be 
made under Order XI, Rule 11 of the 
Code, The mere fact that instead of di- 
recting the defendant in so many words 
to file replies to the interrogatories, the 
Court ordered that the defendant was 
being given one more opportunity to file 
the replies, does not, in the circumstan- 
ces of this case, amount to no order hav- 
ing been passed by the Court as envisag- 
ed by Order XI, Rule 11 of the Code, ‘I 
am unable to find any escape from hold- 
ing that the last sentence in the order of 
the tria] Court dated December 14, 1973, 
(already quoted in an earlier part of this 


order) clearly amounted to an order to 


in September, | 


: 
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answer the interrogatories. That order 
was admittedly not complied with, The 
defendant-petitioner omitted to answer 
those interrogatories, The impugned 
order has, therefore, not been passed 
without complying with Order XI, Rule 
11 of the Code. The order was within 
the jurisdiction of the Rent Controller. 
That being so, there is no ground to in- 
terfere with the same. This revision pe- 
tition must, therefore, fail and is accord- 
ingly dismissed, though without any order 
as to costs. 

Petition dismissed. 


AIR 1976 PUNJAB AND HARYANA 341 
R. S. NARULA, C. J. AND 
D. S LAMBA, J. 
Kul Bhushan and others, Appellants 
v, Faquira and others, Respondents, 
Letters Patent Appeal No. 35 of 1974, 
D/- 10-3-1976.* 


(A) Punjab Security a Land Fenu- 
res Act (10 of 1953), Sections 10-A (b), 
10-B and 25 — Jurisdiction of Civil Court 
when barred — 1974 Punj LJ 1, Revers- 
ed. ` 


Where the order of utilisation and 
possession in favour of allottee tenants 
'.was made, passed and implemented after 
the death of the big landowner, S. 10-B 
had no application to the case which was 
fully covered by Sec, 10-A (b). The pro- 
ceeding or order was not taken or made 
under the Act and therefore, the exclu- 
ston of Civil Court’s jurisdiction under 
Section 25 had no application, The Civil 
Court had jurisdiction to entertain and 
try a suit. for possession by the big land- 
owner’s heirs who had no surplus area 
after the death of big landowner. and be- 
fore utilisation of land. The Plaintiffs 
could even move the Collector under Sec- 
tion 10-A read with Rule 6 of the Rules 
framed under the Act, if so advised. But 
a person is not compelled to have an 
order which is void ab initio and non est 
avoided by having resort to a proceeding 
under the particular enactment under 
which the order purports to have been 
passed, AIR 1954 SC 340, Rel, on; Case 
law referred, 1974 Punj LJ 1, Reversed. 

(Paras 2, 3, 5) 
(B) Limitation Act (1963), Articles 65 
and 100 — Suit for possession by heirs of 


*(Against Judgment of' M. R, Sharma, J., 
reported in 1974 Pun LJ 1) 
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.B on ground that they had no surplus 


‘able or void or a suit for 


that year Bihari Lal died. More 


[Pr, 1] P. & H. 341 


land after death of B and before utilisa- 
tion and that the order of utilisation could 
not be justified under law — Proper Arti- 
cle applicable, 1974 Pun LJ 1, Reversed. 

_ Where the plaintiffs, ag heirs of a big 
landowner filed a suit for possession 
against allottee-tenants on the ground 
that there was no ‘surplus area in their 
hands after the death of B and before 
the utilisation and that the order of uti- 
lisation could not be justified under the 
law, 

Held: As the order of utilisation of 
the land in the plaintiffs’ hand was not a 
mere voidable order, but was an order 
which was non-existent in the eye of 
law, and was absolutely void ab initio, 


‘and, therefore, was one which was in fact 


non-existent in the eye of law, it was 
neither necessary for the plaintiffs to 
have that order. set aside, nor could the 
plaintiffs’ suit which was a simple suit 
for possession be held to be a suit for 
declaration about the order being void- 
setting aside 
the order or proceeding, and that the suit 
was governed by Article 65 and not by 
Article 100. AIR 1957 Punj 108 and AIR 
1956 All 114, Rel. on; 1974 Pun LJ 1, Re- 
versed, (Para 4) 

(C) Civil P. C. (1908), Section § — 
Jurisdiction of Civil Court under — Its 
exclusion not to be readily inferred but 
must be strictly proved, (Para 3) 
Cases Referred: Chronological Paras 
1973 Pun LJ 146 = 1973 Rev LR 163 5 
1971 Pun LJ 283 = ILR (1970) 1 Punj 411 


A ol 


1970 Pun LJ 402 

AIR 1969 SC 78 = (1968) 3 SCR 662 3 
AIR 1957 Punj 108 = 59 Pun LR 72 4 
AIR 1956 All 114 4 
ATR 1954 SC 340 = (1955) 1 SCR 117 3 
AIR 1943 Lah 41 = 45 Pun LR 71 (FB) 3 
AIR 1941 Lah 234 = 43 Pun LR 383 ie! 


AIR 1940 PC 105 = 67 Ind App 222 3 
AIR 1934 Bom 434 = 36 Bom LR 761 4 
AIR 1934 Mad 147 = .66 Mad LJ 715 4 

Pitam Singh Jain, V. M. Jain and C. 
B. Goel, for Appellants; Gian Singh and 
H. N. Mehta, D, A. G. Haryana, for Res- 
pondents, 


R. S. NARULA, C. J:— The facts 
giving rise to this appeal are not in dis- 
pute. Bihari Lal was a big land-owner. 
His surplus area was determined and dec- 
lared under the Punjab Security of Land 
Tenures Act, 1953 (hereinafter called the 
Act), on January 28, 1960. In December 
than 
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2 1/2 years later, the area which was sur- 
plus in the hands of Bihari Lal was al- 
lotted to the tenants who are now res- 
pondents before us, Possession of the 
allotted area was also given to the te- 
nants, On October 30, 1969, Kul Bhu- 
shan and others (the sons and widow of 
Bihari Lal), heirs of Bihari Lal filed a 
suit for possession of the land in dispute 
on the ground that there was no surplus 
land in the hands of the plaintiff-appel- 
lants who had become small land-owners 
after the death of Bihari Lal and before 
the utilisation of the land, and, therefore, 
they had been illegally dispossessed of 
the land which order could not be justi- 
fied under the Act. The suit was con- 
tested by. the tenant-respondents on 


various grounds which led to the framing . 


of as many as ten issues which are repro- 
duced below:— ana 

“I. When Bihari Lal died ? 

: 2. Whether the plaintiffs are his 
heirs? 

3. Whether the plaintiffs were small 
Iand-owners on or before the death of 
Bihari Lal? 

4. Whether the suit land had been 
utilised in the lifetime of Bihari Lal? 

5. If issue No, 4 is not proved and 
issues Nos, 2 and 3 are proved, whether it 
could be utilised after his death? _ 

6. Whether the utilisation of land in 
favour of defendants Nos. 4 to 7 is illegal 
and void for reasons mentioned in para- 
graph No, 6 of the plaint? 

7. Whether the notice under Sec- 
tion 80, Civil Procedure Code, was ille- 
gal? 
~ 8. Whether the Civil Court has juris- 
diction to try the suit? 

9. Whether the suit is barred by 
time ? í 

10. Whether the suit is bad for mis- 
joinder of parties and causes of action and 
multifariousness ?” 


The findings recorded on the above~-quot- 
ed issues by the trial Court in its judg- 
ment, dated November 30, 1970, were 
that Bihari Lal had died {mn December, 
1960, that the plaintiffs were his heirs, 
that the plaintiffs were small land-owners 
after the death of Bihari Lal, that the suit 
larid had not been utilised in the lifetime 
of Bihari Lal, and that the same could 
not be utilised under the Act after his 
death, It was, therefore, held that the 
utilisation of the land in favour of de- 
fendant-respondents Nos. 4 to 7 was void, 
and that the Civil Court had the juris- 
diction to try the suit. It was further 


was that it was the 
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found that the suit was not bad for mis- 
joinder of parties or causes of action, but 
the suit was dismissed on account of the 
finding on issue No, 9 to the effect that 
it was barred by time, The sujt was held 
to be beyond time, under Article 113 of 
the Schedule to the Limitation Act, 1963 
(hereinafter called the new Act). The 
unsuccessful plaintiff? appeal was allow- 
ed by the judgment and decree ol the 
Court of Shri R. L, Garg, Additional 
District Judge, Gurgaon, dated February 
14, 1973. The learned Additional District 
Judge applied Article 65 of the Schedule 
to the new Act to the case for reversing 
the finding of the trial Court on issue 
No, 9, All other. findings of the trial 
Court were affirmed. The result of the 
decree passed by the first appellate Court 
defendant-tenants’ 
turn to go up in Regular Second Appeal 
No, 442 of 1973. That appeal was allow- 
ed by the judgment and decree of a learn- 
ed single Judge of this Court, dated Octo- 
ber 24, 1973. The decision of the learned 
single Judge has led to the filing of this 
Letters Patent Appeal by the unsuccess- 
ful plaintiffs, The learned Judge has 
held that the suit was barred under Sec- 
tion 25 of the Act and was also barred 
by time under Article 100 of the new Act. 


2 In this appeal under Clause X 
of the Letters Patent against the said 
judgment of the learned Judge in Cham- 
bers it has been contended by Mr, Pitam 
Singh Jain that the jurisdiction of Civil 
Court is excluded by Section 25 of the 
Act for trying only such suits wherein 
the validity of any proceeding or order 
taken or made “under this Act” is sought 
to be called in question, His argument 
is that the order of utilisation and giving 
possession of the land in dispute to the 
contesting respondents was not an order 
under the Act as the Act did not permit 
any such order being passed and did not 
envisage possession of land of the plain- 
tiff-appellants being given to the respon- 
dents, and that the plaintiffs were not big 
Jand-owners under the Act and did not 
have any surplus area in their hands. 
The plaintiffs did not contest the decla- 
ration of surplus area in the hands of 
their predecessor-in-interest, that is, Bi- 
hari Lal, They have not at any stage at- 
tacked the validity, legality or correct- 
ness of the order passed under the Act 
on January 28, 1980, The argument of 
the learned counsel is based on a plain 
reading of Section 10-A (a) and (b) read 
with Section 10-B of the Act. Those 
provisions are in the following terms:— 
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“10-A, (a) The State Government or 
‘any officer empowered by it in this be- 
half, shall be competent to utilise any 
surplus area for the resettlement of te- 
nants ejected, -or to be 
clause (i) of sub-section (1) of Section 9. 


(b) Notwithstanding’ anything con- 
tained in any other law for the time be- 
ing in force, and save in the case of land 
acquired by the State Government under 
any law for the time being in force or 
by an heir by inheritance no transfer or 
other disposition of land which is com- 
prised in a surplus area at the commence- 
ment of this Act, shall affect the utilisa- 
tion thereof in clause (a), 


10-B. Saving by inheritance not to 
apply after utilisation of surplus erea 
Where succession has opened after the 
surplus area or any part thereof has been 
utilised under clause (a) of Section 10-A, 
‘the saving specified in favour of an heir 
' by inheritance under clause (b) of that 
section shall not apply in respect of the 
` area so utilised.” 


Section 10-A (a) authorises the State 
Government or any officer empowered by 
it to utilise “any surplus area”, Clause 
(b) of that section which overrides clause 
{a) on account of the non obstante clause 
with which it (clause (b)) begins expressly 
saves from the operation of clause (a) any 
area which has ceased to be surplus 
either on account of acquisition by the 
State under any law.or which may be in 
the hands of an heir who has got it by 
inheritance. On the findings of fact re- 
corded in this case which have not been 
challenged before us it ig patent thai the 
plaintiffs were not big land-owners and 
the land which each one of them had ac- 
quired by inheritance was within the per- 
missible ceiling and none of them had, 
therefore, any surplus area, Things 
would have been different if the surplus 
area in the hands of Bihari Lal had been 
utilised before his death, By operation 
of Section 10-B, the saving specified in 
favour of the heirs by inheritance under 
clause (b) of Section 10-A would not then 
have applied to the case. In this case, 


however, it is the admitted fact that the — 


order of utilisation and possession in 
favour of the allottee-tenants was made, 
passed and implemented after- the death 
of Bihari Lal, Section 10-B of the Act 
has, therefore, no application to the case 
which is fully covered by Section 10-A 
(b). That being the case, it appears to us 
that the proceeding or order which is 
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ejected, under 


_ ceeding. 
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sought. by the respondents to be made 
unvulnerable under Section 25 of the Act 
was not taken or made “under the act”, 
and, therefore, Section 25- which is re- 
produced below has no application to the 
case:— 


“Exclusion of Courts and authorities— 
Except in accordance with the provisions 
of this Act, the validity of any proceed- 
ings or order taken or made under this 
Act shall not be called in question in any 
court or before any other authority.” 


3. The learned single Judge has 
taken the view that the order of utilisa- 
tion was a mere wrong order or an ille- 
gal order, and, therefore, it was for the 
plaintiff to approach the authorities 
under the Act to avoid that order or pro- 
It was on that basis that the 
learned Judge has held that the plain- 
tiffs would have to seek a declaration 
that the order passed by the authorities 
“under the Act” should be set aside. 
There is no quarrel] with the proposition 
of law that if the order had been merely 
wrong, . illegal or invalid but passed 
“under the Act”, the jurisdiction of the 
Civil Court to question the same would 
have been barred by Section 25 and the 
plaintiffs would have to approach the au- 
thorities under the Act ‘to set that order 
aside, Nor have we any doubt that even 
in the present case the: plaintiffs could 
have, if so advised, approached the au- 
thorities under the Act for setting aside 
the order and proceeding of utilisation. 
Even a Court without jurisdiction has the 
jurisdiction to decide whether it can or 
cannot be approached for granting a re- 
lief or whether. its jurisdiction is or is 


` not barred under a statutory provision. 


That does not, however, mean that a per- 
son is compelled to have an order which 
is void ab initio and non est avoided by 
having resort to-a proceeding under the 
particular enactment under which the 
order purports to have been passed, This 
has been authoritatively laid down in 
Kiran Singh v. Chaman Paswan, AIR 
1954 SC 340, It was held by their Lord- 
ships that it is a fundamental principle 
that a decree passed by a Court without 
jurisdiction is a nullity, and that its in- 
validity could be set up whenever and 
wherever it is sought to be enforced or 
relied upon, even at the stage of execu- 
tion and even in collateral proceedings. 
Their Lordships observed that a Jefect 
of jurisdiction strikes at the very autho- 
rity of the Court to pass any decree, and 
such a defect cannot be cured evea by 
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consent of parties. Be that as it may, 
the bar under Section 25 of the Act is 
very much restricted, It is settled law 
that exclusion of the ordinary Civil 
Court's jurisdiction under Section 9 of 
the Code of Civil Procedure has not to be 
readily inferred, but must be strictly 
proved, Once it is held that the proceed- 
ing or order of utilisation of the lard of 
the plaintiffs after the death of Bihari 
Lal was not one under the Act, it only 
needs reference ‘to the decisions of the 
Privy Council, the Lahore High Court and 
the authoritative pronouncement of their 
Lordships of the Supreme Court in the 
following cases to hold that the exclu- 
sion of the Civil] Court’s jurisdiction under 
Section 25 of the Act has no application 
to the facts of the present case:— 


. (i) Secretary of State v, Mask and 
Co., AIR 1940 PC 105; Gi) Lahore Electric 
Supply Co. Ltd. v. Province of Punjab, 
AIR 1943 Lah 41 (FB); (iii) K. L, Gauba 
v. Punjab Cotton Press Co. Ltd, AIR 
1941 Lah 234 (FB) and (iv) Dhulabhai etc. 
v. State of Madhya Pradesh, AIR 1969 
SC 78. 

4, The only other ground on 
which the plaintiffs’ suit has been dis- 
missed by the learned single Judge is the 
learned Judge’s decision on Issue No, 9 
relating to limitation. Article 100 of the 
new Act which is equivalent to Article 
14 of the Limitation Act, 1908 (herein- 
after referred to'ag the old Act) provi- 
des, inter alia, that the limitation for fil- 


ing a suit to set aside any act or order of. 


an officer of the Government in his offi- 
cial capacity is one year from the date 
of the act or order of the officer. Fol- 
lowing the judgment of the Full Bench 
in Dhaunkal v. Man Kauri, 1970 Pun LJ 
402, the learned Judge held that the order 
of utilisation had to be avoided and could 
not be ignored by the plaintiffs, Void as 
well as voidable orders were referred to 
and discussed in Dhaunkal’s case. It was 
held that in the case of voidable order 
it was necessary to have it set aside, From 
the discussion on the first point it is clear 
that the order of utilisation of the land 
in the plaintiffs’ hands was not'a mere 
voidable order, but was an order which 
was non-existent in the eye of law, and 
was absolutely void .ab initio, and, there- 
fore, was one which was in fact non exis- 
tent in the eye of law. That being the 
case it wag neither necessary for the 
plaintiffs to have that order set aside, nor 
could the plaintiffs’ suit which was a 
simple suit for possession be held to be 
a suit for declaration about the order be- 
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ing voidable or void or a suit for setting 
aside the order or proceeding. In this 
view we are supported by the julgment 
of Bishan Narain, J. (as he then was) in 
Sadhu Singh v. Chanda Singh, AIR 1957 
Punj 108, and the Division Bench judg- 
ment of the Allahabad High Cour: in 
Jagdish Prasad Mathur v. United Provin- 
ces Government, AIR 1956 All 114. In 
Sadhu Singh’s case (the judgment in 
which case is in turn based on an earlier 
Division Bench judgment of the Bombay 
High Court in Secretary of State v, Fare- 
doon Jijibhai Divecha, AIR 1934 Bom 434, . 
and the judgment of the Madras High . 


Court in Thiruvenkatacharyulu v. Secre-- - 


tary of State, AIR 1934 Mad 147) it was 
held that if the act or an order of an 
officer is illegal or ultra vires it does not 
require to be set aside and Article 14 of 
the old Act has no application to such a 
case, In the case of Jagdish Prasad Mathur 
(supra), the Division Bench of the Allaha- 
bad High Court held that Article 14 of 
the old Act does not apply to those cases 
where the act or order of any 


. Officer is ultra vires or without jurisdic- 


tion or is otherwise a nullity. Their 


. Lordships observed that the article ap- 


plies only to such cases where there is no 
question of the ultra vires of the order or 
of the want of jurisdiction of the person 
making the order but where the order is 
sought to be set .aside on some other 
ground, We are in respectful agreement 
with the dictum of Bishan Narain, J., in 
Sadhu Singh’s case arid the decision of the 
Allahabad High Court in the case of Jag- 
dish Prasad Mathur to the extent to 
which it is necessary to rely on those 
cases for the present case. In the absence 
of applicability of Article 100, the suit is 
governed by Article 65 of the Schedule 
to the new Act as this was a suit for pos- 
session of immovable property, The suit 
having been filed within 12 years was ob- 
viously within time under that article. 
Even the respondents have not suggested 
that any other article would apply in 
case our finding regarding the non-s ppli- 
cability of Article 109 is correct, 


5. Mr, Gian Singh, learned coun- 
sel for the tenant-respondents has ar- 
gued on the authority of the judgment of 
a learned Single Judge of this Court in 
Kuldip Singh v. The Financial Commis- 
sioner, 1973 Pun LJ 146, that it was in- 
cumbent on the plaintiffs to move the 
Collector under Section 10-A read with 
Rule 6 of the Rules framed under the 
Act to obtain the requisite relief, and, 
therefore, they could not have filed the 
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suit from which the present appeel has 
arisen, We have already held that both 
the remedies were available to the plain- 
tiffs and the mere fact that they could 


have approached the authorities does not _ 


bar the civil suit the jurisdiction t^ try 

.|which is not excluded by Section 25 of 
the Act, Mr. H. N. Mehtani, learned 
counsel for the State, has referred to the 
judgment of this Court in Hardev Singh 
v. The State of Punjab, 1971 Pun LJ 283, 
and argued that though the suit was so 
worded as to make it one for .possession, 
it was in effect and in reality a suit for 
setting aside the order of utilisation pass- 
ed under Section 10-A (a) of the Act, We 
are unable to spell out any such proposi- 
tion of law from the judgment of the 
Division Bench in Hardev Singh’s case 
(supra). 


6. No other point has been argued 
before us in this appeal. For the fore- 
going reasons we allow this appeal re- 
verse the judgment and decree’ of the 
learned single Judge and restore in its 
place the decree of the learned Addi- 
tional District Judge. The suit of the 
plaintiff-appellants stands decreed as laid 
though without any order as to costs. 

Appeal allowed. 





AIR 1976 PUNJAB AND HARYANA 345 


- BHOPINDER SINGH DHILLON AND, 
HARBANS LAL, JJ, - 

The Amerheri Co-operative Agricul- 
tural Service Society and another, Peti- 
tioners v, The State of Haryana and 
others, Respondents, . 

` Civil Writ No. 518 of 1976, D/- 31-3- 
1976, 


(A) Punjab Co-operative Societies 
Act (1961) (as amended by Haryana Act 
No, 13 of 1971), Section 13 (8) to (12) — 
Not unconstitutional on ground of exces- 
sive delegation. (Constitution of India, 
, Article 245), i 
The provisions of sub-sections (8) to 
(12) of Section 13 of the Act, as amend- 
ed by the Haryana State Legislature upto 
date, are not ultra vires on the ground 
that they suffer from the vice of exces- 
sive delegation. (Para 10) 
Sufficient guidelines have been given 
by the Legislature, and while taking into 
Consideration the constitution, property,- 
tights, interests, liabilities, duties and ob- 


ligations, of the societies concerned, and . 
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the guidelines, the Registrar can form 
an opinion in a particular case whether 
to proceed under sub-section (8) or not. 

á (Para 14) 


Merely because no appeal has been 
provided against the order of the Regis- 
trar passed under sub-section (8) of Sec- 
tion 13 it cannot be said that the said 
provisions are arbitrary, It is well set- 
tled that right of an appeal is a statutory 
right and the Legislature, in its wisaom, 
may in the circumstances of.a given case, 
provide for an appeal against an order of 
a quasi-judicial nature and in another 
given case, the said remedy of appeal may | 
not be available, AIR 1975 SC 394, Re- 
lied on. (Para 15) 

(B) Punjab © Co-operative Societies 
Act (1961) (as amended by Haryana Act 
No. 13 of 1971), Sections 13 (9) (b) and 
13 (11) — Provisions are mandatory. 


Sub-clause (b) of sub-section (9) of 
Section 13 and sub-section (11) of Sec- 
tion 13 are mandatory provisions which 
bestow a valuable right to the members 
and creditors of the societies to be af- 
fected by the order to be-passed under 
sub-section (8) of Section 13 of the Act 
and the said right cannot be exercised if 
the members and the creditors are noi 
served with the copy of the proposed 
order sent in draft so that they are in a 
position to raise objections within the pe- 
riod specified in sub-clause (b) of sub- 
eection (9) of Section 13 of the Act. 

‘(Para 16) 

In addition to the consultation with 
the financing institutions of the societies 
to be affected by an order’ passed under 
sub-section (8) of Section 13 of the Act, 
the society, its members and the credi- 
tors are also entitled to be served with 
the copy of the proposed order sent in 
draft so that they can raise objections 
within the time prescribed by law and 
also they can make up their minds to 
withdraw from the membership or to 
withdraw the deposits made by the cre- 
ditors of the societies as the case may be. 

(Para 16} 

(C) Punjab Co-operative Societies 
Act (1961), (as amended by Haryana Act 
No. 13 of 1971), Section 13 (8) — Order 
under —- Necessary contents. 


The order passed under sub-section 
(8) of Section 13 of the Act has to pro- 
vide for the constitution, property, rights, 
interests, liabilities, duties and obligations 
of the society or societies coming into 
existence, A copy of the proposed order 
has also to contain all this information 


s 
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regarding the society or societies to be 


affected by the order. (Para 17) 
If the relevant material concerning 
the constitution, property, rights, inte- 


rests, liabilities, duties and obligations 
of the concerned society or societies as 


Amerheri Co-op, A. S. Socy. v. State (Dhillon J.) 


the case may be is not made known the - 


purposes of the provisions cannot be ac- 
chieved as no effective objections and 
suggestions can be made by the society, 
its members or creditors. (Para 17) 

(D) Punjab Co-operative Societies 
Act (1961) (as amended by Haryana Act 
No. 13 of 1971), Section 13 (8) — Duty of 
. Registrar acting under — Independent ap- 
plication of mind necessary. 

The Registrar hag to apply his mind 
to the facts and circumstances of a so- 
ciety or societies with a view to be satis- 
fied ‘that it is essential or desirable in the 
interest of a society or societies that two 
or more societies be amalgamated or any 
society should be divided to form two or 
more societies. The Registrar having 
been vested with authority unpler sub- 
section (8) of: Section 13 of the Act, has 
to apply his mind keeping in view the 
guidelines given by the Legislature and 
is not to be dictated by the higher au- 
thorities to.exercise such power on consi- 
deration which are not germane to the 
provisions of the Act. (Para 18) 
Cases Referred: Chronological Paras 
AIR 1975 SC 394 = (1975) 2 SCR 1007 15 
AIR 1973 Orissa 148 = 39 Cut LT 70 16 
AIR 1970 SC 150 = (1970) 1 SCR 457 16 


Prem Singh with N. S. Ahlawat, for 
Petitioners; C, D. Dewan, Addl. Advocate 
General, Haryana with H. N, Mehtani Sr. 
Dy. Advocate General, Haryana, for Res- 
pondents, 

B. S. DHILLON, J.:— In this peti- 
tion under Articles 226/227 of the Con- 
stitution of India, following prayers have 
been made:— 

(i) That the impugned notice dated 

December 5, 1975, copy of which is An- 
nexure ‘P-3’; and the final order dated 
January 2, 1976, copy of which is Annex- 
ure ‘P-5’ to the writ petition be quash- 
ed, 
, (ii) That the provisions of Section 13 
(8) to Section 13 (12) of the Punjab Co- 
operative Societies Act, 1961 (as amended 
by the Haryana State) be struck down as 
ultra vires to the Statute. 

2. Brief facts of the case may now 
be stated, Petitioner No. 1 is a Co-ope- 
tative Society Registered under the Pun- 
jab Co-operative Societies Act, 1961, as 
amended by the Haryana State Legisla- 


\ 
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ture (hereinafter referred to as the Act). 
Petitioner No, 2 is its Committee Mem- 
ber. It is alleged in the petition that the 
said Society was organised about 40 years 
back to boost up the economic interests. 
of its members on co-operative principles, : 
The petitioner-Society was showing ex 
cellent progress year after year and was 
y self-sufficient, a viable unit 
and was thus fulfilling the requirements 
of all its members numbering about 235 


- along with other residents in the area of 


operation of the Society, The society was 
free from all types of internal and ex- 
ternal difficulties and was running 
smoothly. On December 7, 1975, the peti- 
tioner-Society received a notice from 


respondent No, 3, Assistant Registrar, 
Co-operative Societies, Jind, proposing 
amalgamation of the petitioner-Society, 


along with two other Societies, namely, 
the Kair Khari Co-operative Agricultural 
Service Society and the Jhanj Khurd 
Co-operative Agricultural Society, with 
Ahirka Co-operative Agricultural Ser- 
vice Society. Copy of the said notice is 
Annexure ‘P-3’ to the writ petition. 

3. The Managing Committee of 
the petitioner-society held a meeting on 
December 8, 1975, and resolved to object 
to the proposal of amalgamation. The 
Committee incorporated a number of 
Points in the resolution with a view to 
show that the petitioner-Society was run- 
ning efficiently and was viable Society. 
therefore, may not be amalgamated, Copy 
of this resolution is Annexure ‘P-4’ to the 
writ petition, The Assistant Registrar, 
Co-operative Societies, Jind (respondent 
No, 3) then issued final orders ordering 
the amalgamation of the petitioner-Society 
and two other Societies mentioned above 
with Ahirka Co-operative Agricultural 
Service Society, vide order dated Janu- 
ary 2, 1976, Copy of this order is An- 
nexure ‘P-3’ to the writ petition. 

4. It has been alleged in the peti- 
tion that respondent No, 1, State Gov- 
ernment, and respondent No, 2, Registrar 
Co-operative Societies, Haryana, Chandi- 
garh, decided to reduce the number of 
Agricultural Service Societies in the State 
of Haryana from about 6600 to about 2000 
Agricultural Service Societies. According 
to the petitioners, the impugned amalga- 
mation order has been passed in pursu- 
ance of the abovementioned policy drawn 
out by the State Government and the 
Registrar, Co-operative Societies, Har-, 
yana, Chandigarh. 

5. Return has been filed on behalf 
of the Assistant Registrar, Co-operative 
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Societies, Jind, (respondent No, 3) it has 
been alleged in the return that accord- 
ing to the inspection note available in the 
records of the office of respondent No. 3, 
the majority of the members of the So- 
ciety, who were advanced loans, had not 
repaid the same by the due date, It was, 
therefore, denied that the Society was 
showing excellent progress, It has been 
further averred that in 1969, the Govern- 
ment of India formulated a policy regard- 
ing the reorganisation of the Primary Ag- 
ricultural Service Societies to form viable 
units based on the recommendations of 
the Committee Co-operative Credit, Under 
this policy the Government of India sug- 
gested the following criteria for adjudg- 
ing the viability of the Society:— 


G) Appointment of a full time paid 
Secretary. 

(ii) A regular office 
owned or hired. 

(iii) Capacity to contribute to statu- 
tory and other reserves on the scale con- 
sidered necessary. 

a T Rag to pay a reasonable 

dend. 

(v) Quantum of business, 
mecessary. 

(vi) Provision of a godown, 

It hag further been averred that the 
aforesaid recommendations have 
engaging the attention of the State Gov- 
ernment and the Co-operative Depart- 
ment for a period. of six years and the 
matter was discussed in various meetings 
of the officers of the Department and it 
was proposed that the Agricultural Ser- 
vice Societies having the potential to in- 
crease the loaning business to rupees 
three lacs in a year and ` fulfilling the 
aforesaid requirements proposed by the 
Government of India should be consider- 
ed as viable units, It was further sug- 
gested that to facilitate the preparation 
of Maximum Credit Limit cases, the area 
of operation of the Societies should be 
conterminous with the patwar circles as 
Maximum Credit Limit cases are prepar- 
ed on the basis of Revenue Record avail- 
able with the Patwaris. It has thus been 
alleged that the entire Scheme has been 
chalked out in the interest of the mem- 
bers of the Co-operative Societies in order 
to keep pace with -` the changing socio- 
economic structure of the State. It has 
_been further averred that the meeting 
"of the Deputy -Registrars and Assistant 
Registrar was summoned on December 1, 
1975, to explain the objects of the Scheme 
mentioned above and. the procedure which 


in a building - 


considered 
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was required to be followed, It has been 
averred that the representatives of the 
petitioner-Society were heard before 
passing the final orders and during ` the 
discussion they felt satisfied about the 
validity of the amalgamation order, 


6. Additional affidavit of respon- 
dent No. 3 was filed with the permission 
of the Court, In the additional affidavit 
it has been averred that respondent No. 
2, Registrar, Co-operative Societies, Har- 
yana, Chandigarh, vide letter No, Credit/ 

BA3/27-H/52959-53000 dated September 
a 1975, sent the guidelines to 
the answering respondent for the reorga- 
nisation of the Primary Agricultural Cre- 
dit Societies on the basis of the recom- 
mendations of the Committee on Co-ope- 
rative Credit constituted by the Govern- 
ment of India. It has been reiterated in 
the additional affidavit that broadly the 
following criteria was suggested for avail- 
able Co-operative Agricultural Service 
Society:— i 

G) The Block Administrative Unit 
should be kept intact ie. one Society 
e not cover the villages outside the 


(ii) one viable or potentially viable 


` society should be selected in which ad- 


joining weaker societies are to be amalga- 
mated, 

(iii) The area of operation should be 
so chosen that there is a potential of at 
least of Rs. three lacs loan business in 
one year of so, 

-(iv) Local homogeneity should also 
be kept in view. . 

(v) The societies having their own 
godowns or ames; can be given prefer- 
ence. 

(vi) Kavka of loans to the 
weaker Societies to be amalgamated or 
liquidated should be discouraged. ; 

(vii) In big village, there may be 
more than one Patwar Circle, but there 
should not be more than one viable So- 
ciety, : 
7. The Assistant Registrar then 
gent letter, dated September 17, 1975, with 
the said guidelines to the Inspectors, Co- 
operative Societies, for submitting the 


. proposals regarding the formation of the 


viable Co-operative Agricultural Service 
Societies, -Consequently, the Inspector 
Co-operative Societies, Jind, submitted 
the proposal for the amalgamation of the 
following Societies with the Ahirka Co- 
operative Agricultural Service Society:— 

G) Kair Kheri Co-operative Agricul- 
tural Service Society. 
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(ii) Amar Hari Co-operative Agricul- 
tural Service Society, (petitioner Socie- 
ty). 


(iii) Jhanj Khurd Co-operative Agri- 
cultuarl Service Society, . 
8. The Assistant Registrar, res- 


pondent No, 3, served the impugned 
notice, copy of which is Annexure ‘P-3’ 
to the writ petition, inviting objections/ 
suggestions from the  petitioner-Society 
and also from the other two Societies, 
which were proposed to be merged with 
Ahirka Co-operative Agricultural Service 
Society. It has been averred that the 
petitioner Society first sent a copy of the 
resolution dated December 7, 1975, ac- 
cepting the proposal of amalgamation and 
then passed another resolution dated De- 
cember 8, 1975, by which it decided to 
file objections against the proposed amal- 
gamation, Respondent No. 3 considered 
it necessary to have a personal talk with 
the representatives of the petitioner So- 
ciety and sent for them through Inspec- 
tor Co-operative Societies, Jind, represen- 
tatives of the Society raised a 
number of objections which were consi- 
dered by the Assistant Registrar, respon- 
dent No, 3, and then final impugned order, 
copy of which is Annexure ‘P-5’ to the 
writ petition, was passed. Briefly stated 
the objections raised by the petitioner- 
Society before the Assistant Registrar 
were as follows:— 


ü) That the working capital of the 
petitioner-Society was about Rs. 50,000/- 
including shares, security and profits and 
the petitioner-Society did not know 
about the working capital of-the Ahirka 
Co-operative Agricultural Service Society 
with which it was proposed to be. amal- 
gamated. 

(ii) That the petitioner-Society had 
935 members on itə rol] whereas the num- 
ber of members of the Ahirka Co-opera- 
tive Agricultural Service Society was not 
known. 

(ili) That the petitioner-Society had 
in deposit funds to the tune of Rs, 4,000/- 
belonging to the local institutions such as 
Maru Rajput Sabha Dharmsala and Laxmi 
Narain Temple ete. 


(iv) That the petitioner-Society had. 


a profit of Rs, 27,000/- on June 30, 1975. 

(v) That the petitioner-Society had 
almost one member of each of the family 
of the village, as its member and was thus 
serving the whole village. 

(vi) That the office of the petitioner- 
Society was situate at a distance of half 
kilometre from Jind. - 
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(vii) That the petitioner-Society ag- 
teed to construct a godown of its own. 

(viii) That the petitioner-Society was 
ready to undertake the work relating 
to the supply of articles of daily use such 
as flour, controlled cloth and kerosene oil 
to its members, 

(ix) That the petitioner-Society had 
been constituted in the year 1935 and 
being an old Society, its members believ- 
ed in the principles of co-operation and 
had deep faith in the policy of the Gov- 
ernment, i 

(x) That the petitioner-Society had 
donated funds in the National Defence 
Fund in the year 1962.. . 

(xi) That the petitioner-Society had 
purchased shares of the Centra] Co-ope- 
rative Bank to-the tune of Rs, 2.600/- and 
also had a sum of Rs, 5,000/- in the Sav- 
ings Bank Account, 

(xii) That the petitioner-Society had 
purchased shares of the Co-operative Mar- 
keting-cum-Processing Society, Jind, and 
was taking advantages of the facilities of 
selling their produce through the Market- 
ing Society. 

(xiii) That the petitioner-Society had 
purchased shares of Indian Farmers Ferti- 
lizer Co-operative. es 


9. By submitting the above-men- 
tioned objections,- the representatives of 
the petitioner-Society in fact wanted 
to emphsise that the Society was well 
based and was a viable unit. Since, the im- 
pugned notice did not contain in the neces- 
sary particulars about the Ahirka Co-ope- 
rative Agricultural Service Society with 
which the petitioner-Society was going to 
be merged, therefore, it is clear from the 
additional affidavit of the Assistant Regis- 
trar that he gave the necessary informa- 
tion regarding all the above-mentioned 
points to the alleged representatives of 
the petitioner-Society about the Ahirka 
Co-operative Agricultura] Service Socie- 
ty. It has further been averred in the 
additional affidavit of the Assistant Regis- 
trar that the representatives of the peti- 
tioner-Society felt satisfied, However, the 
names of the alleged representatives of 
the petitioner-Society have not been dis- 
closed in the additional affidavit; nor - the . 
same could be disclosed when we pointed- 
ly asked Shri C. D, Dewan, the learned 
Additional Advocate-General, appearing 
for the State of Haryana. 

10. The following points have 
been argued by Shri Prem Singh, the” 
learned counsel for the petitioners:— 

1. That the provisions of sub-sections 
(8) to (12) of Section 13 of the Act, as 
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amended by the Haryana State Legisla- 
ture upto date, are ultra vires as they 
suffer from the vice of excessive delega- 
tion. . 


2. That even if the amended provi- 
sions of the Act referred to above, are 
intra vires, the said provisions have not 
been complied with inasmuch as notice 
for the proposed amalgamation, should 
have been given to the Society, to all its 
members, to its creditors and that the fi- 
nancing institutions financing the Society 
‘ should have also been consulted. 

3. That the impugned orders, copies 
of which are Annexure ‘P-3’ and ‘P-5’ to 
the writ petition are not in conformity 
with the provisions of the Act inasmuch 
as the proposed order of amalgamation 
should have mentioned about the consti- 
tution, property, rights, interests, liabili- 
ties, duties and obligations of the Socie- 
ties involved in the amalgamation order, 
so that the petitioner-Society, its mem- 
bers and its creditors were able to know 
about the necessary particulars of the So- 
cieties involved in the amalgamation 
order, 

4. That the impugned orders suffer 
from the vice of legal mala fide as they 
have been passed not keeping in view the 
guidelines as brought out in sub-section 
(8) of Section 13 of the Act, but instead 
the same has been passed because of the 
decision of the higher authorities giving 
directions on various points, which are 
not germane to the guidelines given in 
sub-section (8) of Section 13 of the Act. 


11. There is no merit in the frst 
contention of the learned counsel for the 
petitioner, It would be seen that sub-sec- 
tions (1) to (7) of Section 13 of the Act 
provide for amalgamation or division of 
a co-operative society with the previous 
approval of the Registrar if the general 
body of the Society passes a resolution 
by two-third majority to that effect. The 
said resolution under sub-section (3) of 
the Section 13 has to contain all particu- 
lars of the transfer, division or amalga- 
mation, as the case may be. Sub-section 
(4) provides that when a co-operative so- 
ciety has passed any such resolution, it 
shall give notice thereof in writing to all 
its members and creditors and, notwith- 
standing any bye-laws or contracts to the 
contrary, any member or creditor shall, 
during the period of one month of the 
date of service of the notice upon him, 
have the option of withdrawing his shares, 
deposits or loans, as the case may be. 
Sub-section (5) provides that any member 
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or creditor, who does not exercise his op- 
tion within the period specified in sub- 
section (4), shall be deemed to have as- 
sented to the proposal contained in the 
resolution. Sub-section (6) provides time 
when the said resolution becomes effec- 
tive, Sub-section (7) further provides 
that a resolution passed by co-operative 
society in compliance with the earlier 
sub-section, will be a sufficient conveyance 
to vest the assets and liabilities in the 
transferee without any further assurance. 


12. Haryana State Legislature, by 


Act No. 13 of 1971, enacted sub-sections 


(8) to (12) of Section 13 of the Act, which 
are as follows:— 


“13 (8), Where the Registrar is satis- 
fied that it is essential or desirable in the 
interest of the society or societies, that 
two or more societies be amalgamated or 
any society should be divided to form 
two or more societies, then, notwithstand- 
ing anything hereinbefore contained, the 
Registrar may, after consulting the fi- 
nancing institution, if any, provide for 
the amalgamation or division of those so- 
cieties into single society, or into socie- 
ties with such constitution, property, 
rights, interests, liabilities, duties and ob- 
ligations, as may be specified in the 
order:— 

(9) No order shall 
this section, unless— 

(a) copy of the proposed order has 
been sent in draft to-the society or each 
of the societies concerned; 


(b) the Registrar has considered and 
made such modifications in the draft order 
as may seem to him desirable in the light 
of any suggestions and objections which 
may be received by him within such pe- 
riod, being not less than two months from 
the date on which the copy of the order 
as aforesaid was received by the society, 
as the Registrar may fix in that behalf, 


be made under 


„either from the society or from any mem- 


ber or class“of members thereof, or from 


‘any creditor or class of creditors. 


(10) The order referred to in sub- 
gection (8) may contain such incidental, 
Consequential and supplemental provi- 


. sions as may, in the opinion of the Regis- 


trar, be necessary to give effect to the 


amalgamation or the division, 


(11) Every member or creditor of 
each of the societies to be amalgamated 
or divided, who has objected to the 
scheme of amalgamation or division, 
within the period specified, shall be en- 
titled to receive, within’ the period pres- 
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cribed, on the issue of the order of amal- 
gamation or division, hig share or interest 
if he be a member, and the amount in 
satisfaction of his dues, if he be a credi- 
tor, 


{12) On the issue of an order under 
sub-section (8), the provisions, hereinbe- 
fore contained in this section, shall apply 
to the societies so amalgamated or divid- 
ed as if they were amalgamated or divid- 
ed under these provisions, and to the so- 
ciety amalgamated or divided.” 


13. The bare reading of sub-sec- 
tion (8) of Section 13 of the. Act would 


show that the Legislature has given suffi- ` 


cient guidelines to the Registrar; Co-ope- 
rative Societies, for passing an order of 
amalgation or division of co-operative so- 
cieties or a co-operative society. It is 
further ‘tobe noticed that under sub-sec. 


(8) of the Act, the Registrar has been given - 


powers to register a co-op. society and 
while considering whether a co-op, society 
should be ordered to be registered or not, 
he is to take into consideration whether 
the proposed society has reasonable chan- 
ces of success or not, Section 13 has been 
enacted by the Legislature with a view to 
find out remedial measures for reshap- 
ing the co-operative societies to’ which 
the provisions of that section may apply. 
Sub-sections (1) to (7) of Section 13 deal 
with the voluntary amalgamation trans- 
fer of assets and liabilities and division 
of co-operative societies; whereas the 
Haryana State . Legislature by enacting 
sub-sections (8) to (12) of Section 13 has 
given power to the Registrar for achiev- 
ing the same object which the members 
of a society can themselves achieve ac- 
cording to the provisions of sub-ss, (1) to 
(7) of S. 13, In the nature of things, the 
Legislature cannot provide any more 
guidelines than the one which have been 
Provided in sub-section (8) of Section 13 
of the Act, Before passing any. order 


under this section the Registrar has to be’ 


satisfied that it is essential or desirable in 
the interest of the society or societies, 
that two or more gocieties be amalgamat- 
‘ed or any society should be divided to 
form two or more societies, In our con- 


sidered opinion, sufficient guidelines have ` 


been given by the Legislature, and while 
taking into consideration the constitution, 
property, rights, interests, liabilities, du- 
ties and obligations, of the societies con- 
cerned, and the above mentioned guide- 
lines, the Registrar can form an opinion 
fn a particular case whether to proceed 
under this sub-section or not, > “s 


` If any authority is needed in this 
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14, The contention of the learn- 
ed counsel that since no appeal has heen 
provided -against the order of the Regis- 
trar passed under sub-section (8) of Sec- 
tion 13 of the Act therefore, the said pro- 
visions are arbitrary, is again without any 
merit, It is well settled that right of an 
appeal is a statutory right and the Legis- 
lature; in its wisdom, may in the circum- 
stances of a given case, provide for an ap- 
peal against an order of a quasi-judicial 
nature and in another given case, the said 
remedy of appeal may not be available. 
re- 
gard, reference may be made to Sarwan 
Singh v, The State of Punjab, AIR 1975 
SC 394. The first contention of the learn- 
ed counsel is, therefore, without any me- 
rit. i 

15. The second contention of the 
learned counsel deserves to be accepted. 
It is no doubt true that under sub-clause 
(a) of sub-section (9) of Section 13 of the 
Act, a copy of the proposed order has to 
be sent in draft to the Society or each of 
the societies concerned, but sub-clause (b) 
of this ‘section gives right to member or 
a. class of members of society, or to cre- 
ditor or class of creditors of a society to 
raise, objections to the proposed amalga- 
mation or division of the Society, as the 


‘a 


‘case may be, .Sub-section (11) of Section 


13 of the Act further gives a right to every 
member or creditor of the society con- 
cerned, who had objected to the scheme 


of amalgamation or division, as the case. 


may be, within the period specified, to 
receive within the period prescribed, on 
the issue of the order of amalgamation 
or division, his share or interest if he be 
member, and the amount in satisfaction 
of his dues, if he be a creditor, Sub- 


_ clause (b) of sub-section (9) of Section 13 


x 


and sub-section (11) of Section 13 are 


mandatory provisions which bestow al: 


valuable right to the memberg and credi- 
tors of the societies to be affected by the 
order to be passed under sub-section (8) 
of Section 13 of the Act and the said 
right cannot be exercised if the members 
and the creditors are not served with the 
copy of the proposed order sent in draft 
so that.they are in a position to raise ob- 
Jections within the period specified in 
sub-clause (b) of sub-section (9).of Sec- 


tion 13 of the Act- By Haryana Ordi-’ | 


nance No. 7 of 1975, the minimum pe- 
riod of notice has been decreased from 
two months to fifteen days but the fact 
remains that this is a minimum period 
which has been given to the Society, its 
members and its creditors to raise objec- 
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tions to the proposed amalgamation or 
division of the Society, In addition to 
this, the Legislature has further provid- 


ed under sub-section (8) of Section 13 of 


the Act, for consultation of-the financing 
institutions of the societies to be affected 
by an order passed under this sub-section. 
Sub-section (11) of Section 13 has given 
an option to member or a creditor of a 
society to withdraw from its membership 
or to withdraw his deposits, as the case 
may be, only if the said member or cre- 
ditor had filed the objections within the 
time prescribed under clause (b) of sub- 
section (9) of Section 13 of the Act. Sub- 
clause (b) of this sub-section enjoins upon 
the Registrar to make such modifications 
in the draft or as may seem to him de- 
sirable in the light of any suggestions and 
objections which may be received by 
him within the period prescribed, from 
the Society or from any such member or 
class of members thereof, or from any 
creditor or class of creditors, It was con- 
ceded by the learned Additional Advo- 
cate General appearing for the State of 
Haryana, that the proceedings under sub- 
sections (8) to'(12) of Section 13 of the 
Act are of quasi-judicial nature. It can 
also not be disputed that the aim of the 
rules of natural justice is to secure jus- 
tice or to put it negatively, to prevent 
miscarriage of justice, These rules can 
operate only in areag not covered by law 
validly made, It is thus clear that rules 
of natural justice do not supplant the law 
of the land but supplement it, Reference 
in this connection may be made to a 
decision of the Supreme Court in A. K 
Kraipak v. Union of India, AIR 1970 SC 
150. The provisions of sub-clause (b) of 
sub-section (9) and sub-section (11) of 
Section 13 of the Act, bestow a valuable 
right on the society, its members and the 
creditors to raise objections and also to 
make up their minds to withdraw from 
the society. as members or to withdraw 
the amounts deposited as creditors, The 
same right has been made available to the 
members and creditors in case the society 
itself decides for amalgamations of divi- 
sion, as is clear from the provisions of 
sub-sections (1) to (7) of Section 13 of the 
Act. Keeping in view the above referred 
provisions, it has to be held that in order 
to enable the society, its members and 
creditorg to avail of the right so bestow- 
ed a notice of the proposed order has to be 
given to the society, its members and cre- 
ditors. The view, which we are taking, 
finds support from a Division Bench deci- 


sion of the Orissa High Court in The Go- 


‘provide for the 


‘concerning the 
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vindpur Agricultural Credit Co-operative 
Society v, Asst, Registrar, . Co-operative 
Societies, Balasore Circle, AIR 1973 Orissa 
148. The provisions of the Orissa Co- 
operative Societies Act do not provide for 


` a notice to be given to the members or 


creditors, The learned Judges disposing of 
the case, came to the conclusion that 
where a statutory authority has to reach 
an objective conclusion affecting the 
Tights of others, it has to give an oppor- 
tunity to those likely to be affected, It 
was thug held that the members and the 
creditors are entitled to notice so that 
they can object to the proposed amalga- 
mation or division of the Society. In this 
view of the matter, we find that in addi- 
tion to the consultation with the financ- 
ing institutions of the societies to be af- 
fected by an order passed under gub-sec- 


` tion (8) of Section 13 of the Act, the so- 


ciety, its memberg and the creditors are 
also entitled to be served with the copy 
of the proposed order sent in draft so 
that they can raise objections within the 
time prescribed by law and also they can 
make up their minds to withdraw from the 
membership or to withdraw the deposits 
made by the creditors of the societies as 
the case may be. 


16. The third contention of the 
learned: counsel for the petitioner is also 
well-founded. As is clear from the 
scheme of the provisions of the Act, the 
whole objective of serving the copy of the 
proposed order in draft on the society, its 
members or creditors, is to provide, them 
an effective opportunity to raise objec- 
tions or suggestions after taking into con- 
sideration various matters concerning the 
society with which the society is propos- 
ed to be amalgamated and such other re- 
levant matters concerning the society 
which is going to be amalgamated or di- 
vided, The order passed under sub-sec- 
tion (8) of Section 13 of the Act has to 
constitution, property,|. 
rights, interests, Habilities, duties and ob- 
ligations of the society or societies com- 
ing into existence. A copy of the pro- 
posed order has also to contain all this 
information regarding the society or so- 
cities to be affected by the order, It is 
only after these matters are made known 
to the society or itg members or credi- 
tors that they can be in a position to raise 


` objections and also to make suggestions 


and make up their minds to withdraw 
from the’ membership or to withdraw 
their deposits. If the relevant material 
constitution, property, 
rights, interests, liabilities, duties and ob- 
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ligations of the concerned society or so- 
cieties as the case may be is not made 
known the purposes of the provisions can- 
not be achieved as no effective objections 
and suggestions can be made by the so- 
ciety, its members or creditors, 
purposely reproduced the objections men- 
tioned in the written statement allegedly 
raised by the representatives of the peti- 
tioner-society before the Assistant Regis- 
trar. with a view to show that the mate- 
ria] regarding the constitution, property, 
rights, interests, liabilities, duties and 
- obligations ete, having not been men- 
tioned in the proposed order regarding 
the societies involved in the amalgama- 
` tion order, the said information had to be 
supplied by the Assistant Registrar to the 
alleged representatives of the society, 
who, according to the Assistant Registrar, 
felt satisfied when all such information 
was brought to their notice. We are, 
therefore, of the considered opinion that 
the impugned orders, copies of which are 
Annexures ‘P-3’ and ‘P-5’ to the writ 
petition, are liable to be quashed, as the 
same fail to comply with mandatory pro- 
visions of sub-sections (8) and (9) of Sec- 
tion 13 of the Act, as no detailed mate- 
rial has been supplied to the petitioner 
society so that effective objections > and 
suggestions could be made. 


17. The impugned orders are also 
liable to be quashed on another ground. 
The scheme of the provisions of sub-sec- 
tion (8) of Section 13 of the Act clearly 


goes to show that the Rsegistrar has to- 


apply his mind to the facts and circum- 
stances of a society or societies with a 
view to be satisfied that it is essential or 
desirable in the interest of a society or 
societies that two or more Societies be 
amalgamated or any society should be 
divided to form two or more societies, In 
the present case as is clear, the impugn- 
ed orders have been passed because of 
the directions given by the various higher 
authorities, keeping in view the decision 
of the Central - Committee on Co-opera- 
tives and the guidelines mentioned in the 
earlier part of the judgment were direct- 
ed to be taken into consideration for 
ordering the amalgamation. It has been 
specifically alleged in the petition that 
the decision has been taken at the Gov- 
ernment level to reduce the number of 
Agricultural Service Societies from about 
6600 to about 2000 and in view of the 
directions given by the Registrar, the 
impugned orders have been passed. This 
fact is also clear from the return 
The ‘Registrar having been vested with 


Ujjagar Singh v. Gurdwara Shahidan Ladewal 


We have’ 
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authority under sub-section (8) of Section 
13 of the Act, has to apply his mind 
keeping in view the guidelines given by 
the Legislature and is not to be dictated 
by the higher authorities to exercise such 
power on consideration which are not ger- 
mane to the provisions of Act, No doubt 
certain guidelines laid down by the Cen- 
tral Committee on Co-operatives are help- 
ful for the better administration of the 
societies by the hierarchy of the Co-ope- 
rative Department, but some of the said 
guidelines are not at all germane to the 
guidelines given by the Legislature in 
sub-section (8) of Section 13 of the Act. 
For instance, the guideline that there 
should be one co-operative society in a 
Patwar Circle has nothing to do with the 
guidelines provided in sub-section (8) of 
Section 13. Since the impugned orders 
have been passed under the directions 
issued by the higher authorities keeping 
in view the certain guidelines which are, 
not germane to the provisions of sub-sec~- 
tion (8) of Section 13 of the Act, the said 


‘orders are, therefore, liable to be quash- 


ed, 


18. For the reasons recorded 
above. this writ petition is allowed and 
the impugned orders, copies of which are 
Annexures ‘P-3’ and ‘P-5’ with the writ 
petition, are hereby quashed. The Regis- 
trar may proceed with the matter in ac- 
cordance with law if he so decides to 
amalgamate, the petitioner-society, How- 
ever, there will be no order as to costs. 

HARBANS LAL, J.:— I am in ag- 
reement in entirety and have nothing to 
add. ji 
Petition allowed. 
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Ujjagar Singh, Appellant v, The Com- 
mittee of the Management of the Gurd- 
wara Shahidan Ladewal, Mahalpur, Res- 
pondent. 

Civil Revn. No, 1180 of 1971, D/- 3-3- 
1976.* | 

(A) Limitation Act (1963), Article 19 
— Loan or deposit — Onus to prove whe- 
ther transaction is loan or deposit — Pre- 
sumption, i 

Where a question arises as to Whe- 


ther transaction is a deposit or a loan, 


*(Against order of Udham Singh, Dist, J., 
Hoshiarpur, D/- 15-5-1971). 
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there is no presumption in law that it is’ 


a deposit except in regard to the monies 
of a customer in the hands of a banker. 
If a person hands over money to another 
who is not a banker on the understanding 
that it is not a gift. it would be regarded 
in law as a loan and if the former wants 
to make out that it is a deposit, the onus 
is on him to show that the parties intend- 
ed to treat it as such. Where there is no 
evidence in support of ‘the proposition 
that the intention of the parties was that 
the defendant should keep the money till 
it was asked for by the plaintiff, fhe 
transaction is a loan. (Para 2) 


B. S, Khoji, for Petitioner. 


ORDER:— The suit out of which 
this petition under Section 115 of the 
Code of Civil Procedure arises was insti- 
tuted on these allegations. On the 30th 
of June, 1964, the plaintiff deposited with 
the Committee of Management of Gurd- 
wara Shahidan Ladewal Mahalpur (here- 
inafter referred to as the defendant-Com- 
mittee) a sum of Rs, 500/- against receipt 
Exhibit P-1. The same was repayable to 
the plaintiff on demand and a demand in 
that behalf was made in the last week of 
April, 1967, whereupon the defendant- 
Committee passed a resolution in the 
month of May, 1967, to the effect that the 
amount be repaid to the plaintiff, How- 
ever, the demand was not met till the 
institution of the suit. 


The suit was resisted by the defen- 
dant-Committee on the pleas that it never 
received the amount in dispute, that re- 
ceipt Exhibit P-1 was a false document 
prepared by the plaintiff in conspiracy 
with the then President of the defendant- 
Committee, that in any case the advance 
did not amount to a deposit and that the 
suit was time-barred, 

Both the Courts below held that al- 
though the amount was advanced by the 
plaintiff to Shri Pritam Singh, the then 
Fresident of the defendant-Committee, 
Shri Pritam Singh was not authorised to 
accept the advance on behalf of the de- 
fendant-Committee and that the plaintiff 
was, therefore, not entitled to recover the 
amount from the -defendant-Committee. 
The trial Court also held that the tran- 
saction was in any case a loan and not a 
deposit and that the suit was time-barred 
having been brought three years after the 
_30th of June, 1964, Both the Courts, 

“ therefore, dismissed the suit with costs 
and it is the decree passed by the lower 
appellate Court 
the plaintiff in revision before me. 
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2. I am inclined to agree with the 
learned counsel for the plaintiff that the 
defendant-Committee must be held liaki 
to repay the amount of Rs, 500/- found to 
have been advanced by the two Couris 
below to Shri Pritam Singh, the then Pre- 
sident of the defendant-Committee, be- 
cause the amount was .duly credited in 
the account-books of the defendant-Com- 
mittee to the plaintiff and was actually 
utilised by the defendant-Committee. The 
matter, however, does not end there be- 
cause the plaintiff has another insur- 
mountable hurdle in the way of a decree 
being passed in his favour, As observed 
by the trial Court, the Gurdwara is not 
a banker and receipt Exhibit P-1 does not 
show that the transaction was a deposit 
and not a loan. It is well settled that 
where a question arises as to whether a 
transaction is a deposit or a loan, there is 
no presumption in law that it is a deposit 
except in regard to the monies of a cus- 
tomer in the hands of a banker, If a 
person hands over money to another who 
is not a banker on the understanding that 
it is not a gift, it would be regarded in 
law as a loan and if the former wants to 
make out that it is a deposit, the onus is 
on him to show that the parties intended 
to treat it as such, i.e., that their inten-i 
tion was that the person to whom the 
money was handed over should keep the 
money till it is asked for by the other 
party to the transaction, The Gurdwara 
not being a banker, no presumption arises 
that the transaction with which we are 
concerned here was a deposit and there 
is no evidence in support of the proposi- 
tion that the intention of the parties was 
that the defendant-Committee should keep 
the money fill it was asked for by the, 
plaintiff, The trial Court thus correctly, 
characterised the transaction as a loan so 
that it was covered by Article 19 of the 
Limitation Act according to which a suit 
for the recovery of the amount would be 
barred three years after the date on 
which the loan was made, i.e., 30th of 
June, 1964, That period of three years 
admittedly expired before the institution 
of the suit which consequently must be 
held to be time-barred.. 





3. In the result the petition fails 
and is dismissed but with no order as to 
costs because the defendant-Committee 
has not put in appearance at the hearing. 


Petition dismissed. 
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Chothu Ram, Appellant 
Ram and another, Respondents, 

Second Appeal No. 1024 of 1965, D/- 
30-1-1976.* 

(A) Administration of Evacuee Pro- 
perty Act (1950), Section 46 — Civil P. C. 
(1908), Order 7, Rule 10 — Suit for pos- 
session of property which was allotted to 
defendant by Custodian of Evacuee Pro- 
perty — Jurisdiction of Civil Court — If 
Civil Court had no jurisdiction, whether 
plaint should be returned, 


The matter of allotment cannot be 
agitated in a Civil Court, In a suit for 
possession of Jand which was allotted to 
the defendant by the Custodian of Eva- 
cuee Property, Civil Court cannot decide 
question of title without setting aside al- 
lotment which is a matter within the ex- 
clusive jurisdiction of the Custodian and 
therefore the suit has to be dismissed, as 
no Court is competent to try it. Under 
Order 7, Rule 10, Civil P. C., the ques- 
tion of return of plaint will arise only if 
there is a Court which has jurisdiction to 
try the suit. (Paras 2, 3) 


Ch, Roop Chand, for Appellant; C, P. 
Sapra, for Respondent No. 2. 


. JUDGMENT:— The suit out of 

which this second appeal by the plaintiff 
has arisen was instituted with a prayer 
for possession of certain land which had 
been allotted to the plaintiffs brother 
Budh Ram defendant No. 1 by the Cus- 
. todian of Evacuee 
of the claim was that the plaintiff was 
the sole owner of the land situated in 
Pakistan in lieu of which the allotment 
' had been made. Both the Courts below 
held that no Civil Court had jurisdiction 
to try the suit as it impinged on the 
exclusive jurisdiction -of the authorities 
created ‘by the Administration of Byecune 
Property Act, 


2. The first contention raised Hy 
Mr, Chaudhry is that the Civil Court had 
the jurisdiction to decide the question of 
title to the land situated in Pakistan as 
mentioned above even though the prayer 
in the suit could not be granted without 
striking down the allotment made in 
favour of defendant No. 1 which, Mr. 
Chaudhry concedes, lies within the ex- 
clusive province of the Custodian of Eva- 


*(Against order of Joginder Singh Chatha, 
Addl. Dist, J., Hissar, D/- 7-4-1965.) 
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Property. The basis 


“ALR: 


cuee property. The contention is wholly 
without substance. Unless the allotment 
is set aside, no relief can be granted to 
the plaintiff and the matter of allotment 


cannot be agitated in a Civil Court in 
view of the provisions of Section 46 of 
the said Act, whatever the basis on 


which the allotment is attacked. That 
section reads: 

“Save as otherwise expressly provid- 
ed in this Act, no civil or revenue Court 
shall have jurisdiction— 

(a) to entertain or adjudicate upon 
any question whether any property or 
any right to or interest in any property 
is or is not evacuee property; or 

AD) E watecsoeesnes- aabeeioag ees 

(c) to question the legality of any 
action taken by the Custodian-General or: 
the Custodian under this Act; or 

(d) in respect of any matter which 

the Custodian-General or the Custodian 
is empowered by or under this Act to de- 
termine.” 
This being the law, I fail to see how the 
question of allotment can be gone into by 
the Civil Court when it is conceded that 
an allotment is-a matter which the Cus- 
todian is empowered by the Act to de- 
termine, Repeling the contention, 
therefore, I uphold the finding arrived at 
by the two Courts below on the ques- 
tion of jurisdiction, 

.3. °° The only other point raised by 
Mr. Chaudhary is that if no Civil Court 
had jurisdiction to try. the suit, it could 
not have been dismissed and that the only 
course open to the Courts below was to 


return the plaint to the plaintiff for pre- ` 


sentation to the proper Court, This con- 
tention ig also without force. In support 
of it Mr. Chaudhry has sought support 
from the provisions of Rule 10 of Order 
7 of the Code of Civil Procedure which 
runs thus: 

“R, 10 (1) The plaint shall at any 
stage of the suit be returned to be pre- 
sented, to the Court in which the suit 
should have been instituted, 


(2) On returning a plaint the Judge 
shall endorse thereon the date-of its pre; 
sentation and return, the name of the 
party presenting it and a brief statement 
of the reasons for returning it.” 

A bare reading of the rule clearly makes 
out that the question of the return of the 
plaint will arise only if there is a Court 
which has jurisdiction to try the suit, If 


no Court whatsoever has jurisdiction tol 


determine the matters in controversy, 
there would be -no Court in which the 
suit should have -been instituted and to 
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which, therefore, the plaint:could be pre- 
sented. iAnd that is the state of affairs 
prevailing. here. As already held, -the 
Custodian has exclusive jurisdiction in 
the matter and no Court.is competent to 
try the suit. 

4. For the reasons stated, the ap- 
peal fails and is dismissed but with no 
order as to costs, 

Appeal dismissed, 
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R. S, NARULA, C, J. AND 
AJIT SINGH 'BAINS, J, 


Promod Sharma, Appellant v. Smt. 
Radha, Respondent. ' 
Letters Patent Appeal No. 588 of 


1972, D/- 3-4-1975.* 

(A) Hindu Marriage Act (1955), Sec- 
tions 15 and 12 — Applicability — Provi- 
sions of Section 15 apply to divorced per- 
sons — Provisions not applicable to de- 
cree for nullity under Section 12 — Party 
whose marriage hag been annulled can 
remarry — Appeal filed against annul- 


ment after such remarriage becomes in- ` 


fructuous. F. A. O. No. 29-M of 1965, 
D/- 13-10-1972 (Punj), Reversed. AIR 1967 
SC 581, Dist.; (1970) 72 Pun LR 503 and 
AIR 1965 Madh Pra 194, Approved. 
(Paras 4, 5) 
Cases Referred: Chronological Paras 
(1970) 72 Pun LR 503 = ILR (1972) 1 Punj 
227 5 


AIR 1967 SC 581 = (1967) 1 SCR 864 4 
AIR 1965 Madh Pra 194 = 1965 ae 
321 


H. L, Sibal, Sr. Advocate (M/s. R. k 
Setia, S. C. Sibal and J. K, Sharma with 
him), for Appellant; H. L, Sarin, Sr, Advo- 
cate (M/s, S. L, Ahluwalia and M. L, Sa- 
rin with him), for Respondents. 


AJIT SINGH BAINS, J.:— The par- 
ties to the present appeal, who are Brah- 
mins, were married on 13th February, 
1960, at Amritsar. Due to unfortunate 
circumstances, the parties did not lead a 
harmonious married life and frustrated by. 
the extremely unhappy situation, the 
appellant made an application under Sec- 
tion 12 of the Hindu Marriage Act, 1955 
(hereinafter briefly called ‘the Act’) on 
11th July, 1961, before the trial Court 


*(Against Judgment of Gurdev Singh, J. 
in F. A, O. No. 29-M of 1965, D/- 13-10- 
1972.) 
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for annulment of the marriage on the 
ground that his wife Shrimati Radha res- 
pondent was impotent at the time of the 
marriage and continued to be so until 
the institution of the proceedings, Va- 
rious other pleas were also taken in the 
petition. It was also mentioned in the 
petition that his wife Shrimati Radha 
had an innate aversion and invincible re- 
pugnance to sexual intercourse. Shrimati 
Radha denied’ the ` allegations in her 
written statement and categorically as- 
serted that she was capable of sexual in- 
tercourse and that actually she and her 
husband were leading good sexual life. 
On the pleadings of the parties, follow- 
ing issues were, framed by the trial 
Court:— 


“(i) Whether the application is not 
in proper form? 

(ii) Whether any fraud was commit- 
ted on the petitioner, If so, what was 
that fraud and with what effect ? 

(iii) In case issue No. 2 is, proved in 
favour of the petitioner, when did he 
come to know of the fraud? 

(iv) Whether it is not necessary to 
appoint any guardian of the respondent ? 

(v) Whether the application is within 
time ? 

(vi) Whether the application has not 
been presented in collusion with the res- 
pondent ? i 

(vii) Whether the application has 
been presented without unnecessary de- 
lay ? 

(viii) Whether the respondent was 
impotent at the time of the marriage and 
is still so and was so till the presentation 
of the petition ? 

üx) Whether the respondent was 
idiot or lunatic at the time of the mar- 
riage and continued to be so even after- 
wards ? 

(x) Relief. 

2. The trial Court by its judg- 
ment dated 6th March, 1965, allowed the 
application of the appellant and passed 
a decree for annulling the marriage be- 
tween the parties and thus the suit was 
decreed, Against the judgment and dec- 
ree of the trial Court, . Shrimati Radha 
filed an appeal (F, A. O. No, 29-M of 
1965) which came up for hearing before 
the learned single: Judge, This appeal 
was dismissed on Ist August, 1966, by 
P. D. Sharma, J., on the preliminary ob- 
jection that a copy of decree sheet of the 
trial Court was not annexed with the 
grounds of appeal, Against this judg- 
ment the respondent-wife filed Letters 
Patent Appeal No. 263 of 1966 which 
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was allowed on 18th April, 1968, and the 
case was sent back to the learned single 
Judge for fresh decision on merits. It 
was in these circumstances that first ap- 
peal from order came up before Gurdev 
Singh, J., who allowed the appeal and set 
aside the judgment and-decree of the 
trial Court vide his judgment dated 13th 
of October, 1972, It is against this judg- 
ment that the present appeal has been 
filed under Clause X of the Letters Pa- 
tent by the husband, 


3. The learned counsel for the ap- 
pellant has raised a preliminary objection 
that the appellant having remarried after 
the grant of the decree for nullity of the 
marriage between the parties by the trial 
Court, no relief can be granted to the 
respondent. It may be stated here that 
after the dismissal of the first appeal of 


the respondent-wife on preliminary ob- 
jection by P, D. Sharma, J., on lst 
August, 1966, the appellant remarried 


soon thereafter. On remand by the Let- 
ters Patent Bench, first appeal of res- 
pondent-wife, was allowed by Gurdev 
Singh, J.. on 13th October, 1972, when 
the appellant, Promod Sharma, had; al- 
ready remarried, This point is not dealt 
with by the learned single Judge and it 
seems that it was not. raised before him. 
Since it is a legal point, it is allowed to 
be taken at the Letters Patent stage. 

4. I find merit in the preliminary 
objection raised by the learned counsel 
for the appellant, The marriage between 
the parties was declared null and ‘void by 
the trial Court on 6th March, 1965. The 
respondent-wife filed first appeal which 
was initially dismissed on preliminary 
ground, by the learned single Judge on 
ist August, 1966. It was some time there- 
after that the appellant got himself mar- 
ried, The marriage between the parties 
was declared a nullity as if no such mar- 
riage had taken place, the appellant still 
waited for the result of the wife’s appeal 
and it is only after the appeal was dis- 
missed on Ist August, 1966, that he re- 
married, The learned counsel for the 
respondent has drawn our attention to 
Section 15 of the Act which is in the fol- 
lowing terms:- - 


“15. Divorced persons when may 
marry again. i 

When a marriage has been dissolved 
by a decree of divorce and either there 
is no right of appeal against the decree 
or, if there is such a right of appeal, the 
time for appealing has expired witnout 
an appeal having been presented, or an 
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appeal has been presented but has been 
dismissed, it shall be lawful for either 
party to the marriage to marry again: 

Provided that it shall not be lawful 
for the respective parties to marry again 
unless at the date of such marriage at 
least one year has elapsed from the date 
of the decree in the Court of the first in- 
stance.” 


He has thus, argued that the parties to 
the marriage cannot marry again unless 
and until the time for appeal against the 
decree annulling the marriage has expir- 
ed without an appeal having been pre- 
sented; or if the appeal has been present- 
ed it hag been dismissed; and at least one 
year has elapsed from the date of the 
decree in the Court of the first instance. 
In support of his argument, he has cited 
Smt. Chandra Mohini Srivastava v. Avi- 
nash Prasad Srivastava, AIR 1967 SC 
581, I am afraid there is no merit in the 
argument advanced by the learned coun- 
sel for the respondent, From the reading 
of Section 15 of the Act it is evident that 
it relates to the divorced persons and not 
to the persons who are not divorced, In 
the present case, the decree of nullity 
has been passed under Section 12 of the 
Act and the marriage has not been dis- 
solved by a decree of divorce. Hence 
the provisions of Section 15 of the Act 
are not applicable in the present case. 
The Supreme Court case was also a case 
of: divorce and not a case of nullity of 


marriage under Section 12 of the Act. 
There is absolutely no quarrel with the 
proposition of law as laid down in the 


Supreme Court case, Their Lordships of 
the Supreme Court were dealing with 
the case where the marriage was dissolv- 
ed under Section 13 of the Act. The facts 
of the Supreme Court case were that a 
suit was filed by Shri Avinash Prasad 
Srivastava against his wife Smt. Chandra 
Mohini Srivastava under Section 13 of 
the Act for the decree of divorce and in 
the alternative it was prayed that a 
decree for judicial separation be granted. 
The trial Court dismissed the petition for 
dissolution of marriage or in the alterna- 
tive for judicial separation as in its 
opinion no ground for divorce was prov- 
ed, The husband Avinash Prasad Sri- 
vastava filed an appeal before the High 
Court, The High Court allowed the ap- 
peal and granted the decree for dissolution 
of marriage, After the marriage 
dissolved by the High Court, the husband 
married another woman on 2nd July, 
1964. The wife Chandra Mohini filed a 
special leave petition to the Supreme 


was. 
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‘Court against the order of the High Court 
which was granted by the Supreme Court. 
Sometime afterwards the husband made 
an application to the Supreme Court that 
the special leave granted to the appel- 
lant by the Supreme Court be revoked 
as he had already married another 
woman and a son was born to the woman 
on 20th May, 1965, and that since the 
new child was born, the special ieave 
granted be revoked so that the child may 
not become illegitimate, It was in these 
circumstances that the Supreme Court 
held as follows:— 


“We are of opinion that special leave 
cannot be revoked on grounds put for- 
ward on behalf of the first respondent. 
Section 28 of the Act inter alia provides 
that all decrees and orders made by the 
Court in any proceedings under the Act 
may be appealed from under any law for 
the time being in force, as if they were 
decrees and orders of the Court made in 
the exercise of its original civil jurisdic- 
tion. Section 15 provides that “when a 
marriage hag been dissolved by a decree 
of divorce and there is no right of 
appeal against the decree or, if there is 
such a right of appeal, the time for ap- | 
pealing hag expired without an appeal 


having been presented, or an ap- 
peal has been presented: but has 
been dismissed, it shall be lawful 


for either party to the marriage to marry 
again.” These two sections make it clear 
that where a marriage has been dissolv- 
ed, either party to the marriage can law- 
fully marry only when there is no right 
of appeal against the decree dissolving the 
marriage or, if there is such a right of 
appeal, the time for filing appeal has ex- 
pired without an appeal having been pre- 
sented, or if an appeal has been present- 
ed it has been dismissed, It is true that 
Section 15 does not in terms apply to a 
case of an application for special leave 
to this Court. Even so, we are of opinion 
that the party who. has won in the High 
Court and got a decree of dissolution of 
marriage cannot by marrying immediately 
after the High Court’s decree and thus 
take away from the losing party the 
chance of presenting an application for 
special leave, Even though Section 15 
_may not apply in terms and it may not 
have been unlawful for the first respon- 
dent to have married immediately after 
the High Court’s decree, for no appeal] as 
of right lies from the decree of the High 
Court to this Court in this matter, we 
still think that it was for the first res- 
pondent to make sure whether an appli- 


‘present a’ special 
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cation for special leave had been filed in 
this Court and he could not by marrying 
immediately after the High Court’s decree 
deprive the appellant of the chance to 
leave petition to this 
Court. If a person does so, he takes a 
risk and cannot ask this Court to revoke 
the special leave on this ground, We 
need not consider the question as to whe- 
ther the child born to the new wife on 
May 20, 1965, would be legitimate or 
not, except to say that in such a situation 
Section 16 of the Act may come to the aid 
of the new child. We cannot, therefore, 
revoke the special leave on the grounds 
put forward on behalf of the. first res- 
pondent and hereby dismiss his applica- 
tion for revocation of special leave.” 


5. In view of the aforesaid cir- 
cumstances, the Supreme Court observed 
that on dissolution of a marriage, a spouse 


can lawfully marry only when there is 


no right of appeal against a decree dis- 
solving marriage; or if there is right to 
appeal, time for filing an appeal has ex- 
pired, or if an appeal has been presented . 
it has been dismissed. A party who has 
won in the High Court and got.a decree 
for dissolution of marriage cannot re- 
marry immediately thereafter taking 
away from losing party a chance or pre- 
senting an application for special leave to 
appeal to Supreme Court. Hence, this 
case is distinguishable from the facts of 
the present case. The present case is not 
a case of dissolution of marriage under 
Section 13 of the Act but it is a case 
under Section 12 of the Act where the 
marriage between the parties has been 
declared a nullity and remarriage by 
either of the spouse is not barred either 
under: Section 15 or any other provision 
of the Act. The learned single Judge of 
this Court in Karam Singh v. Smt, Amro, 
(1970) 72 Pun LR 503, has observed in 


para. 7 of his judgment as under:— 


TEA I am of the view that the 
preliminary objection must prevail, From 
the plain reading of Section 15 it ig clear 


‘that it has no application to the decree 


of nullity of marriage passed under Sec- 
tions 11 and 12 of the Act and its opera- 
tion is limited to a marriage dissolved by 
a decree of divorce, Theré is no other 
provision similar to Section 15.of the Act 
which could be applicable in case of dec- 
rees passed under Sections 11 and 12 of 
the Act. The moment a decree of nul- 
lity was passed in favour of the respon- 
dent under Section 12 of the Act, there 
was no disability on the respondent. to 
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contract a remarriage. Section 5 of the 
Act prescribes the conditions which are 
necessary to be fulfilled in order to make 
e marriage valid and binding. . The res- 
pondent by contracting marriage after 
obtaining decree of nullity did not vio- 
late any condition of Section 5, The par- 
ties’ status as husband and wife ceased 
to exist after the passing of the decree of 
nullity and their marriage was legally 
annulled. In case the appellant desired 
that the respondent should not have mar- 
ried during the pendency of the appeal 
he could have obtained a stay order from 
this Court.” 

The observations of a Division Bench of 
Madhya Pradesh High Court in para, 9 
of their judgment in Mohanmurari v. 
Smt, Kusumkumari, AIR 1965 Madh Pra 
194, are also in similar terms, In this 
view of the matter, there was-no legal 
impediment for the appellant to remarry 
soon after the dismissal of the first ap- 
peal of the respondent-wife. In this si- 
tuation no relief could be granted to the 
respondent in her appeal by the learned 
. single Judge, Hence the appeal of the 
respondent-wife before the learned single 
Judge becomes infructuous, The appel- 
lant cannot now revert to his status as 
husband of the respondent-wife even if 
his appeal fails because his remarriage 
under the law is neither void nor. void- 
able but is valid and irrevocable. Hence 
I uphold the preliminary objection rais- 
ed by the counsel for the appellant, 


6. Since the appeal is decided on 
the preliminary objection I need not go 
into the merits of the case. As observed 
earlier the appellant had remarried in the 
year 1966 and nine years have gone by. 
Parties have not lived together as hus- 
band and wife for the last 14/15 years 
end it would amount to unsettling the 
settled life of the appellant if at this stage 
his appeal is not allowed. Consequently 
the appeal succeeds and the order of the 
learned single Judge is set aside and the 
decree of the trial Court annulling the 
marriage between the parties is restored. 
In the circumstances of the case, there 
will be no order as to costs. 

T. At the conclusion of the argu- 
ments, the learned counsel for the res- 
pondent-wife pointed out that he had 
made an application under Section 25 of 
the Act (Civil Miscellaneous No, 2837 of 
1966) for grant of permanent alimony in 
the first appeal from order (No, 29-M. of 
1965) but no order thereon was passed by 
` the learned single Judge as the said ap- 
peal was allowed by him, Therefore, he 
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prays that in case the decree of nullity 
of marriage between the parties is passed 
by this Bench, his aforesaid application 
under Section 25 of the Act may be al- 
lowed and permanent alimony, as deem- 
ed proper, be granted to the wife, The 
appellant-husband who is present today, 
does not contest the application and is 
willing to amicably settle the matter, Ac- 
cordingly his statement, on solemn affir- 
mation, is recorded. He agrees to pay 
permanent alimony of Rs. 10,000/- to the 
respondent-wife on the following terms:— 

__“(i) First instalment of Rs, 5,000/- 
within three months from today, Le, on 
or before July 3, 1975; 


(ti) Thereafter Rg, 1,000/- on or be- 
fore August 3, 1975, and the balance of 
Rs. 4,000/- at the rate of Rs, 1,000/- per 
mensem on or before the 3rd of Septem- 
ber, October, November and December, 
1975, respectively, f è 
In default of payment of any instal- 
ment, the whole of the amount shall be- 
come due at once. The amount in res- 
pect of which default is committed shall 
be paid with interest at 12 per cent, per 
annum, ' 

The amount shalj either be paid to 
the respondent by bank draft sent under 
a registered cover to her address or in 
the alternative will be deposited in the 
trial Court.” 

8. Accordingly Civil Mise, Appli- 
cation No. 2837 of 1966 filed in First Ap~ 
peal From Order No. 29-M of 1965 is al- 
lowed and the appellant-husband is di- 
rected to pay permanent alimony of 
Rs. 10,000/- to the respondent-wife on the 
terms stated by him in his statement re~ 
produced above, í i 

R. S. NARULA, C. J:— I agree. 


Order accordingly. 
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Jhanda Singh, Convict-Petitioner v. 
The State of Punjab and another, Res- 
pondents. i 

Criminal] Writ No. 
1-4-1976.* 

(A) Constitution of India, Article 161 
— ‘Any person? — Should not be inter- 


61 of 1974, D/~ 


*(Case referred by D, S. Tewatia, .J., on - 
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preted in literal sense — Article compre- 
hends within its ambit the power to a 
State Government to remit or commute 
the sentence of only such convicts who 
happen to be sentenced within its terri- 
tory. . (Para 9) 

(B) Criminal P. C. (1898), Sections 
432 and 433 — Transfer of Prisoners Act 
(1950), Section 3 — Person convicted and 
sentenced by Court in one State — Trans- 
fer of prisoner to another State — Appro- 
priate Government to remit or commute 
sentence is the State in whose territory he 
was convicted — ‘In due course of law’ — 
Meaning of; AIR 1969 Madh Pra 252, 
Dissented from. . 


Under Section 3 (2) of.the Prisoners 
Act, the transferred prisoner has to be 
detained subject to the writ, warrant or 
order of the Court by which he has been 
committed. In other words, the writ, 
warrant or order of a Court by which he 
has been committed, if happens to be 
located in a State other than the State in 
‘whose prison the prisoner concerned is 

‘lodged, are afforded extra-territorial ope- 
rational efficacy by the provisions of 
aforesaid Central Legislation, (Para 14) 


The expression ‘discharge in due 
course of law’ in Section 3 (2) would 
mean the discharge im accordance with 
law. A prisoner becomes entitled to be 
discharged when he hag served out his 
sentence which would mean that his 
period of detention has to be co-extensive 
with his sentence, that is, his period of 
detention can be shortened by shortening 
the period of sentence. The power of re- 
mission of sentence is envisaged by Sec- 
tion 432 of the Code, to vest in the appro- 
priate Government and the appropriate 
Government, as defined by sub-section (7) 
of Section 432, in a case like the one is 
the Government of the State within which 
the offender was sentenced and not the 
Government of the State to which the 
prisoner is transferred to serve the im- 
prisonment, (Para 18) 

Thus, where the accused convicted 
and sentenced to life imprisonment by. 
a Court in Haryana is undergoing the 
sentence in jail in the Punjab by his 
transfer under Section 3 (1) Prisoners 
Act, it is the Government of Haryana 
State that alone is competent. to - remit 
his sentence and unless that is done he 
cannot be released by Government of 
the Punjab State. By virtue of the pro- 
visions of Sec. 3 (2) the extra-territorial 
efficacy of only writ, warrant or order of 
the Courts by which the prisoner had been 
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committed or the power of the Govern- 
ment of the transferor State to remit or 
commute the sentence of such a prisoner 
is preserved which by necessary implica- 
tion would mean that in regard to all 
other matters, the transferred prisoner 
would be subject to the provisions of the 
Jail Manual of the transferee State as 
also other laws bearing upon the deten- 
tion of a prisoner in its jail, AIR 1969 
Madh Pra 252, Dissented from. (Para 17) 


(C) Constitution of India, Article 245 
and Schedule 7, List MI, Entries 1, 2 and 
4 — Power to enact laws having extra- 
territorial operation — Powers of State 
Legislature and Parliament. 


There is no gainsaying the fact that 
no State Government enjoys extra-terri- 
torial powers, and its orders and laws are 
legally operative within its territory, but 
the same cannot be said so far as Parlia- 
mentary Legislation is concerned if it 
otherwise conforms to the constitutional 
limitations. Entries Nos. 1, 2 and 4 in List 
HI — Concurrent List, Seventh Schedule 
of the Constitution of India empowers the 
Parliament to frame legislation in regard 
to matters like removal from one State to 
another State of prisoners, accused per- 
sons and persons subjected to preventive 
detention for reasons specified in Entry 3 
of this List, and itis by virtue of the 
aforesaid provisions that the Parliament 
enacted Crimina] Procedure Code ag also 
the Transfer of Prisoners Act, 1950. Case 
law Ref. (Para 13) 
Cases Referred: Chronological Paras 
(1971) Rattan Singh v. State of Punjab, 

decided on 13-5-1971 (Punj) 7 
(1971) Ajit Singh v. State of Punjab, de- 


cided on 8-9-1971 (Punj) 7 
AIR 1969 Madh Pra 252 = 1969 MPLJ 
539 7, 15, 16 


ATR 1955 SC 661 = (1955) 2 SCR 603 12 


AIR 1951 Bom 161 = 52 Cri LJ 62 11 
AIR 1951 Mad 583 = 52 Cri LJ 294 1i 
AIR 1931 PC 248 = 1931 AC 662 11 
(1923) 2 KB 361 = 92 LJKB 797- il 


Balwant Singh Malik, for Petitioner; 
T. N. Bhalla, for the Punjab State and 
D. 5. Bali, for the Haryana State, for 
Respondents, 

D..S, TEWATIA, J.:— This petition 
came up for hearing before me in the first 
instance, On being referred by me to a 
larger Bench, it has been placed before 
us for decision. . 

2. The point of law that arises for 
determination in. this petition is, as to 
whether in. the case`of a transferred pri- 
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soner, it is the Government of the State 
in whose prison the convict after trans- 
fer is lodged, the appropriate Government 
to remit or commute the sentence of such 
a person or that of the State in whose 
see the prisoner had been convict- 
ed, : 
3. Before dealing with the ques- 
tion of law aforesaid, the relevant facts 
bearing thereon and which are not in dis- 
pute, may at this stage be noticed, These 
can be stated thus: the petitioner, Jhanda 
Singh, in the first instance, was convict- 
ed by the Sessions Judge, Meerut, . in 
Sessions Trial Nos. 72 and 73 of 1952, and 
was sentenced to life imprisonment on 
27th September, 1952, in each case. He 
was subsequently convicted by the Ses- 
sions Judge, Karnal, in Sessions Trial No. 
26 of 1954, and was sentenced ‘to life im- 
prisonment on January 8, 1955. However, 
his latter sentence was ordered by this 
Court to run concurrently with his ear- 
lier sentence, The petitioner is lodged in 
a prison which after the re-organisation 
of the erstwhile State of Punjab, hap- 
pens to be located in the Punjab State. 
The petitioner has actually undergone a 
sentence of more than 22 years which 
when various remissions added to it, comes 
to about 33 years, 


4. That although the State of 
Uttar Pradesh had expressed in writing 
that it had no objection to the petitioner 
being released, the Punjab Government 
under a mistaken view of law that unless 
the Government of Haryana State passes 
orders for the release of the petitioner 
after commuting or remitting his sen- 
tence, it is not legally competent to put 
an end to the incarceration of the peti- 
tioner, has not ordered his release. The 
Punjab Government under the aforesaid 
mistaken belief, vide letter, dated 14th 
March, 1974 (R/2/1), sent the nominal roll 
and other connected papers in connection 
with the release of the petitioner to the 
Haryana Government and solicited its 
orders regarding his release, but the Gov- 
ernment of Haryana State declined to 
pass orders for the release of the peti- 
tioner and sent an intimation to the Gov- 
ernment of Punjab State in this regard 
vide letter, dated 19th April, 1974, (An- 
nexure R/2/2). It further required the 
Punjab Government to resubmit the re- 
lease papers of the petitioner for its con- 
sideration again after the lapse of an 
year. . 
5. The petitioner’s stand is that by 
virtue of the provisions of sub-section (2) 
of Section 3 of the Transfer of Prisoners 
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Act, 1950, (hereinafter referred to as the 
Prisoners Act), a convict after his trans- 
fer from the prison of another State be- 
comes subject to all the laws of the State 
to whose prison he stands transferred and 
happens to be confined at a given moment, 
and that by virtue of the aforesaid fact, 
it is the Government of the transferee 
State and not the State whose Courts had 
convicted the prisoner, that would have 
the power to pass the release orders of 
such a prisoner. The respondents-States 
of Haryana as also of Punjab, on the 
contrary, have asserted that by virtue ot 
the provisions of Sections 432 and 433 of 
the Criminal Procedure Code (hereinafter 
referred to as the Code), the appropriate 
Government to remit or commute the 
sentence of a convict is the State Govern- 
ment within whose territory the offender 
was sentenced or who passed the orders, 
referred to in sub-section (6) of Section 
432, 


6. At this stage, the relevant pro- 
visions of Section 3 of the Prisoners Act 
of 1950 and of Sections 432 and 433 of the 
Code, deserve to be taken a note of and 
they read as under:— 

“3. Removal of Prisoners from one 
State to another — (1) Where any person 
is confined in’a prison in a State,— 

(a) under sentence of death, or 

(b) under or in lieu of, a sentence of 
imprisonment or transportation, or 

(c) in default of payment of a fine,’ 
or 

(d) in default of giving security for 
keeping the peace or for maintaining 
good behaviour; 
the Government of that State may, with 
the consent of the Government of any 
other State, “by order, provide for the 
removal of the prisoner from that prison 
to any prison in the other State. 


(2) The officer in charge of the prison 
to which any person is removed under 
sub-section (1) shal] receive and detain 
him, so far as may be, according to the 
exigency of any writ, warrant or order 
of the Court by which such person has 
been committed, or until such person is 
discharged or removed in due course of 
law.” 

“432. (1) When any person has been 
sentenced to punishment for an offence, 
the appropriate Government may, at any 
time, without conditions or upon any con- 
ditions which the person sentenced ac- 
cepts suspend the execution of his sen- 
tence or remit the whole or any part of 
the punishment to which he has been 
sentenced, ' ; 
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.(2) Whenever an application is made 
to the appropriate Government for the 
suspension or remission of a sentence, the 
appropriate Government may require the 
Presiding Judge of the Court before or 
by which the conviction was had or con- 
firmed, to state his opinion as to whether 
the application should be granted or re- 
fused, together with his reasons for such 
opinion and also to forward with the 
statement of such opinion a certified copy 
of the record of the trial or of such re- 
cord thereof as exists, 

(6) The provisions of the above sub- 
sections shall also apply to any order pass- 
ed by a Criminal Court under any section 
of this Code or of any other law which 
restricts the liberty of any person or im- 
poses any liability upon him or his pro- 
perty. 

(7) In this section and in Section 433, 
the expression “appropriate Government” 
means.— 

(a) in cases where the sentence is for 
an offence against, or the order referred 
to in sub-section (6) is passed under, any 
law relating to a matter to which the 
executive power of the Union extends, 
the Central Government; 

(b) in other cases, the Government 
‘of the State within which the offender is 
sentenced or the said order is passed.” 

433. The appropriate Government 
may, without the consent of the person 
sentenced, commute— 

(a) a sentence of death, for any other 
punishment provided by the Indian Penal 
Code; 

(b) a sentence of imprisonment for 
life for imprisonment for a term not ex- 
ceeding fourteen years or for fine; 

(c) a sentence of rigorous imprison- 
ment for simple imprisonment for any 
term to which that person might have 
been sentenced, or for fine; 

(d) a sentence of simple 
ment, for fine.” 

7. Mr. Balwant Singh Malik, 
learned counsel for the petitioner, has 
sought sustenance for the stand taken by 
the petitioner, from a Division Bench de- 
cision of Madhya Pradesh High Court, in 
Sitaram Barelal v. State of Madhya Pra- 
desh, AIR 1969 Madh Pra 252 and two 
single Bench decisions of this Court, fol- 
lowing the ratio of the aforesaid decision, 
in Prisoner Rattan Singh v, State of Pun- 
jab and in Ajit Singh v, State of Pun- 
jab decided on May 13, 1971 and Septem- 
ber, 8, 1971, respectively. Mr. Malik also 
urged that a State Government derives 


imprison- 


the power for remitting and commuting . 
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the sentence of a convict directly from 
Article 161 of the Constitution of India, 
which is worded in such wide terms as to 
confer power on a _ State Gov- 
ernment to remit or commute the sen- 
tences of not only such prisoners as had 
been convicted within its territory, but 
also who happen to be lodged within its 
prison at the relevant time. 


8. In view of this latter argu- 
ment, it becomes desirable to examine, in 
the first instance, the scope of Article 161. 
This Article reads as under:— 


“161. The Governor of a State shall 
have the power to grant pardons, rep- 
rieves, respites or remissions of punish- 
ment or to suspend, remit or commute 
the sentence of any person convicted of 
any offence against any law relating to a 
matter to which the executive power of. 
the State extends.” 


9. The perusal of the aforesaid 
provisions of Article 161 would show that 
if the expression “any person” is taken 
in its literal sense, then it may cover even 
the case of a conviet who after jumping 
the bail absconds and enters the territory 
of the other State, or even of a person 
regarding whom the orders of detention 
are passed in terms of sub-section (6) of 
Section 432 of the Code by one State 
Government, but before he is apprehend- 
ed in pursuance thereof, he crosses over 
to the territory of the other State. Sure- 
ly, that could never have been the inten- 
tion of the Parliament, Therefore, when 


(Tewatia J.) 


‘reasonably construed, the aforesaid pro- 


visions of Article 161 can be held to com- 
prehend within its ambit the power to a 
State Govt. to remit or commute the sen- 
tence of only such convicts who happen 
to be sentenced within its territory. 


10. Now, the question arises whe- 
ther the provisions of Section 3 of the 
Prisoners Act, 1950, would, despite the 
aforesaid: interpretation of Article 161 of 
the Constitution of India bring into play 
the constitutional power of the Govern- 
ment of the transferee State to remit and 
commute the sentence of a convict priso- 
ner transferred to its jail from the jail of 
another State and who Has been convict- 
ed by that State, 


11. The answer to the above 
question, in my opinion, would be a ne- 
gative one. But, before supplying re- 
asons for the said answer, I may deal 
with an ancillary argument advanced on 
behalf of the petitioner to the effect thet 
an order passed by the Government of 
one State is legally operative within its 
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own territory and is not legally binding 
on the Government of another State. 
While concretising his aforesaid submis- 
` sion, the learned counsel stressed that an 
order of release of the petitioner passed 
by the Government of Haryana State 
would carry no legal binding effect be- 
yond its territory and if such an order 
was communicated to the Superintendent 
of the Jail where the petitioner is lodged, 
the said Officer could legally ignore it, 
the same not being the order of the Gov- 
ernment of Punjab State. Mr. Malik 
sought to-buttress the aforesaid submis- 
sion from a Division Bench decision of 
the Madras High Court, in re: S. Mohan 
Kumaramangalam, AIR 1951 Mad 583 = 
(52 Cri LJ 294) and drew our pointed at-. 
tention to the following observations:— 
.. “To our minds the position is clear 
that the State of Bombay cannot, for the 
purpose of the Preventive Detention Act, 
1950, pass orders for detaining a person 
found within its territory for hig activi- 
ties outside that State or direct that such 
a person be interned outside the Bombay 
State. The well known case of Rex v. 
Secretary to State for Home Affairs; Ex 
parte O’Brien, (1923) 2 KB 361 = (92 
LJKB 797) affords useful: guidance for the 
consideration of topics like this. In that 
case the Court of Appeal held that after 
the passing of the Irish Free State Consti- 
tution Act on 5-12-1922 by which Irish 
Free State was given a distinct and inde- 
pendent executive, the Secretary of State 
for Home Affairs in England cannot, 
under Regn. 14-B of the Regulations made 
in August, 1920, under the Restoration of 
Order in Ireland Act 1920, order the in- 


ternment in the Irish Free State of a per- 


son who, at the date of passing the order, 
was residing in England, At pp. 375 and 
376 are found the discussion on the sub- 
ject by Bankes L. J, Similar expressions 
of opinion by Scrutton L, J. are seen’ in 
the report at pp, 386 and 387. Though alike 
in certain respects, the observations of 
Lord Atkin in Eshugbayi Eleke v. Officer 
Administering Government of Nigeria, 
1931 AC 662 at p. 670 = (AIR 1931 PC 
248) may be called in aid in support of 
the contention that the Bombay Govern- 


ment cannot arrest a person and confine’ 


him in their State and transfer him to a 
place outside the State for. his alleged ac- 
tivities outside such State. 

In re Ghate, 52 Bom LR 711 = (AIR 
1951 Bom 161 = 52 Cri LJ 62), a Bench 
of the Bombay High Court held that it 
was not open to the Commissioner of 
Police,- Greater: Bombay, to pass ‘an'‘order 
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under Section 3 (2), Preventive Detention 


Act, 1950, with regard to a prisoner who 


is residing outside Greater Bombay, be- 
cause the Commissioner of Police cannot 
exercise the powers conferred upon him 
beyond his own jurisdiction, In that case, 
at the time the Commissioner of Police 
passed the order, the person against whom 
it was directed had already been detain- 
ed in Yervada Prison, Poona, outside the 
jurisdiction of the Commissioner . of 
Police. At page 713 of the report the 
learned Chief Justice observes that the 
jurisdiction under the Preventive Deten- 
tion Act of the Central Government and 
the State Government is not, and cannot 
be, co-extensive and he expressed his 
opinion that a State Government could 
not make an order with regard to a per- 
son residing outside the territories of the 
State Government, It seems to us, there- 
fore, that when the Commissioner of 


Police, Bombay, arrested the petitioner ` 


as he was wanted by the Madras Police 
for detention, the arrest was illegal, and 
Dn , petitioner’s detention was also ille- 
gal.” 
12, Mr. Malik also referred us to 
a Supreme Court decision in Bengal Im- 
munity Company Ltd. v. State of Bihar, 
(1955) 2 SCR 603 = (AIR 1955 SC 661), 
wherein their Lordships approvingly- 
quoted the aforesaid Madras High Court 
decision and had held that on a.true con- 
struction of the Explanation to Article 286 
(1) (a), the Bihar State was competent to 
levy a purchase tax and not a sales tax 
in respect of transactiong entered into by 
dealers residing outside, The Explanation 
could not be read as extra-territorial, It 
must be read as consistent with Article 
245. Although the Federal Legislature 
had extra-territorial power under the 
Government of India Act, 1935, the Pro- 
vincial Legislature did not have such 
power, ` The position is the same under 
the Constitution, 
` 13. There is no gainsaying the fact 
that no State Government enjoys extra- 
territorial powers, and its orders. and laws 
are legally operative within its territory, 
but the same cannot be said so far as 
Parliamentary Legislation is concerned if 
it otherwise conforms to the constitutional 
limitations. Entry Nos, 1, 2 and & in List 
UI — Concurrent List, Seventh Schedule 
of the Constitution of India empowers the 
Parliament to frame legislation in regard 
tọ matters like removal from one State 
to another State - of prisoners, accused 
persong and persons subjected to preven- 
tive detention for reasons specified -in 
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Entry 3 of this List, and it is by virtue 
of the aforesaid provisions that the Par- 
liament enacted Criminal Procedure Code 
as also the ‘Transfer of Prisoners Act, 
1950. The Prisoners Act provided for the 
transfers of prisoners of one State to the 
prison of another State with the latter’s 
consent, and sub-section (2) of Section 3 
of the Prisoners Act authorises the Offi- 
cer-in-charge of the prison to which the 


prisoner is removed under sub-section (1) 


of Section 3 of the said Act to receive and 

detain him, so far as may be, according 
to the exigency of any writ, warrant of 
order of the Court by which such person 
has been committed, or until such person 
is discharged or removed in due course 
of law. . 


14, As would be clear from the 
provisions of sub-section (2) of Section 3 
of the Prisoners Act, the transferred pri- 
soner has to be detained subject to the 
writ, warrant or order of the Court by 
which he has been committed. In other 
words, the writ, warrant or order of a 
Court by which he has been committed, 
if happens to be located in a State other 
than the State in whose prison the pri- 
soner concerned is lodged, are afforded 
extra-territorial operational efficacy by 
the provisions of aforesaid Central Legis- 
lation, 

15. Mr. Malik, however, basten- 
ed to add that that much extra-territorial 
operational potential of the writ, warrant 
or order of the Court which had commit- 
ted the prisoner, had been preserved by 
the aforesaid provisions of the Prisoners 
Act itself, but argued the learned coun- 
sel, that would not mean that orders of re- 
lease passed by a State Govt. in whose 
territory such a prisoner had been sen- 
tenced, would also become legally bind- 
ing in the territory of the transferee 
State, in question, for the expression ‘un- 
til such a person is discharged or remov- 
ed in due course of law’, brings into ac- 
tion qua such a prisoner all the laws of 
the State to whose prison he is confined, 
and that by necessary implication the 
laws of the State in whose territory he 
had been sentenced stood excluded from 
operation qua him pro tanto. It is in re- 
gard to this submission that Mr. Malik 
heavily relies for support on the follow- 
ing observations of Sen, J., who deliver- 
ed the opinion for the Bench in Sita 
Ram's case (AIR 1969 Madh Pra 252) 
(supra):— 


“Or a reading of Section 3 of the 
Transfer of Prisoners Act, it would ap- 
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pear that the transfer of the petitioner by 
the State Government of Maharashtra to 
the Central Jail, Jabalpur, with ` the 
sanction of the Madhya Pradesh Govern- 
ment, did not make his subsequent release 
on probation, conditional upon the prior 
concurrence of the State Government of 
Maharashtra, Under sub-section (1) of 
Section 3 of 1950 Act, when any person 
is confined in any prison of a State, the 
Government of that State may, with the 
willingness of the Government of the 
other State concerned, direct the remo- 
val or transfer of the prisoner, from their 
prison to any prison in that other State. 
That provision applies to all classes of 
prisoners, including one like the peti- 
tioner, who is undergoing a sentence of 
imprisonment for life. In terms of this 
provision, no inter-Stata] agreement could 
possibly be arrived at which would make 
the subsequent release of such prisoner 
on probation or otherwise, by the trans- 
feree State, conditional -upon the prior 
concurrence of the State from whose pri- 
son he had been transferred, At any 
rate, no such ‘inter-Statal agreement be- 
tween the States of Madhya Pradesh and 
Maharashtra has been brought to our 
notice, nor have the State Government 
placed reliance on any of its terms as 
supporting their action. 


Apart from this, it is clear upon the 
transfer.of a prisoner from the prisons of 
one State to that of another, sub-section 
(2) of Section 3 comes into play. It reads: 


“(2) The Officer in charge of the 
prison to which any person is removed 
under sub-section (1) shall receive and 
detain him, so far as may be, according 
to the exigency of any writ, warrant or 
order of the Court by which such person 
has been committed, or until such person 


is discharged or removed in due course of 
law.” 


On a plain construction of this pro- 
vision, the Officer-in-charge of the prison 
to.which a prisoner is removed or trans- 
ferred under sub-section (1), has to re- 
ceive and detain him in that prison, so 
far as may be, (i) according to the exi- 
gencies of any writ, warrant of or order 
of the Court, by which such person had 
been committed, or (li) until such per- 
son was discharged or removed, in due 
course of law. Normally, the Superinten- 
dent of the Central Jail, Jabalpur, has, 
therefore, under the first part of Section 
3 (2), a right to detain the petitioner till 
the completion of his sentence of impri- 
sonment for life, unless he is discharged 
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or removed, in due course of law, under 
the second part of that section. 


Now, the expression ‘in due course of 
law’, appearing in sub-section (2) of Sec- 
tion 3, in the context in which it appears, 
musi be interpreted, as meaning ‘under 
some rule or enactment in force’. In the 
view, detention of a prisoner is govern- 
ed not only by the relevant rules and re- 
gulations in the Jail Manual of the parti- 
cular State where he happens to be im- 
prisoned for the time being, but also by 
all the laws of that State governing all 
classes of prisoners, The Madhya Pra- 
desh Prisoners Release on Probation Act, 
1954, must, in our view, be regarded as a 
relevant law governing the subject.” 


The facts involved in the case before the 
Madhya Pradesh High Court were that 
the petitioner in that case was sentenced 
within the territory of the State of Maha- 
rashtra, He was transferred to a jail lo- 
cated in the State of Madhya Pradesh. 
As a result of the trarsfer, in terms of 
‘the provisions of Section 3 of the Priso- 
ners Act of 1950, the petitioner applied to 
the State Government of Madhya Pradesh 
for his release on probation in terms of 
the provisions of Section 2 of the Madhya 
Pradesh Prisoners Release on Probation 
Act, 1954. The State Government of 
Madhya Pradesh, in fact, agreed to so 
release him, but in compliance with Cir- 
cular No, 6548, dated 2nd April, 1965, of 
the Inspector General of Prisons, which 
envisaged the prior concurrence of the 
State of conviction as a condition prece- 
dent for the release of prisoners under 
Section’ 2 of the Release on Probation 
Act, consulted the State of Maharashtra 
which ultimately did not agree to the re- 
lease of the petitioner, and that resulted 
in the cancellation of conditional release 
order passed by the Madhya Pradesh 
Government on 8th April, 1966. After 
this, the Madhya Pradesh autnorities ini- 
tiated steps for the petitiouer’s premature 
release under Paragraph 1018 of the 
Madhya Pradeh Jail Manual, but this 
step also proved to be stillborn as the 
State Government of Madhya Pradesh 
again referred the matter to the State of 
Maharashtra which turned down the re- 
commendation of the premature release 
of the petitioner, It was thereafter that 
the petitioner approached the High Court 
of Madhya Pradesh on writ side. 

16. The perusal of the observations 
of Sen, J., reproduced above, would re- 
veal that there is hardly any critical ana- 
lysis by the Ccurt of the expression ‘in 
due course of law’, for the learned Judge 
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straightway assumed that the expression 
‘in due course of law’ meant the laws in 
eperation in the transferee State. With 
respect, if I may say so, Sen, J., was not 
right in thinking that without there being 
an inter-Statal agreement preserving to 
the transferee State where the prisoner 
Was convicted a veto on the release of 
the transferred prisoner, the transferor 
State would lose all say in regard to the 
release of such a prisoner. I am, on the 
contrary, of the opinion that sub-section 
(2) of Section 3 of the Prisoners Act, it- 
self preserves such a power to the trans- 
feror State, and, therefore, there existed 
no necessity of any inter-Statal agreement 
for the said purpose between the con- 
cerned two States, The expression ‘dis- 
charge in due course of law’ would mean 
the discharge in accordance with law, A 
prisoner becomes entitled to be discharg- 
ed when he has served out hig sentence 
which would mean that his period of de- 
tention has to be co-extensive with his 
sentence, that is, his period of detention 
can be shortened by shortening the period 
of sentence. Now the question arises as 
to which authority has the power of shor- 
tening the period of sentence, The power 
of remission of sentence is envisaged by 
Section 432 of the Code, to vest in the 
appropriate Government and the appro- 
priate Government, as defined by sub- 
section (7) (b) of Section 432, in a case 
like the one, with which the Madhya Pra- 
desh High Court was concerned, or we 
are concerned here, is the Government of 
the State within which the offender was 
sentenced. That being so, then in Sita 
Ram’s case (AIR 1969 Madh Pra 252) 
(supra), the Government which was com- 
petent to remit sentence, was the Maha- 
rashtra Government, and in the case be- > 
fore us, the Haryana Government. In the 
unamended Criminal Procedure Code, 
the expression ‘appropriate Government’ 
was defined only in order to delineate the 
jurisdiction of the Union Government and 
the State Governments, and it is only 
after the amendment of the Criminal 
Procedure Code by Act No. 2 of 1974, 
that an attempt was made to define the 
appropriate Government in order to de- 
lineate the jurisdiction of States inter se 
as well, And it may well be that due to 
lack of such a clear-cut definition of the 
appropriate Government that Sen, J., in- 
terpreted the expression ‘in due course 
of law’ as meaning to include within its 
ambit the laws of the transferee States. 


17. In view of the foregoing dis- 
cussion, J am of the view that the stand 
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taken by the respondent-States of Punjab 
and Haryana in their respective returns 
to the petition that it is the Government 
of Haryana State that alone is compe- 
tent to remit the sentence of the peti- 
tioner, and unless that is done he cannot 
be released by Government of the Punjab 
State, is correct. However, for the sake 
of clarity, I must observe that by virtue 
of the provisions of sub-section (2) of Sec- 
tion 3 of the Prisoners Act, the extra-ter- 
ritorial efficacy of only writ, warrant or 
order of the Courts by which the prisoner 
had been committed or the power of the 
Government of the transferor State to 
remit or commute the sentence of such a 
prisoner, is preserved which by necessary 
implication would mean that in regard to 
all other matters, the transferred priso- 
ner would be subject to the provisions of 
the Jai] Manual of the transferee State as 
also other laws bearing upon the deten- 
tion of a prisoner in its jail. 
18. In the result, the writ petition 
is dismissed, 
_ PRITAM’ SINGH PATTAR, J.:— I 
agree. ` 
Petition dismissed. 
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M/s. Dhanna Mal Sehaj Ram and 
others, Petitioners v. The State of Punjab 
and others, Respondents, 

Civil Writ No. 6372 of 1974, D/- 14-2- 
1975. 


(A) Essential Commodities Act (1955), 


Sections 3, 5 — Punjab Wheat Dealers 
Licensing and Price Control (Fourth 
Amendment) Order (1974), Clauses 3, 4 


and 6 — Order does not go beyond the 
power or authority conferred by the Act 
and is valid — Legislation can reverse 
previous solemn undertaking given by 
prior legislation — Delegated legislation 
can retract or withdraw solemn under- 
taking given earlier. (Constitution of 
India, Article 245 — Delegated legisla- 
tion.) ; 

On an overall appraisal of the pre- 
vious legislative background; on the pro- 
visions of the Punjab Wheat Dealers 
Licensing and Price Control (First Amend- 
ment) Order, 1974; Punjab Wheat Pro- 
curement (Levy) Order, 1974; issuance of 
the scheme for the procurement of wheat 
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during the year 1974-75 and the course 
of conduct that followed thereafter, the 
enly reasonable inference flowing there- 
from is that the wholesale dealers entered 
into the wheat trade on a clear re- 
presentation and undertaking that after 
the delivery of 50 per cent. of their pur- 
chase as levy to the State they would be 
allowed to dispose of the rest in the open 
market within the State or export the 
same outside it. «(Para 20) 


However, the above-said representa- 
tion or undertaking did not include the 
right to dispose of the levy free wheat 
within the State at any price whatsoever 
or similarly to export the same without 
any limitations or regulations of its price. 
Indeed, clearest impression and indicia 
were given by statutory orders and di- 
rections to the wholesale traders that the 
overall price of wheat both within the 
State and for export _ purposes would 
never be allowed to cross the mark of 
Rs, 150/- per quintal. The statutory pro- 
visions patently negatived any suggestion 
that wheat trade would be allowed to 
operate without any price limit whatso- 
ever, (Paras 21, 22) 

All export of wheat above the price 
of Rs. 150/- was either illegal in view of 
its contravention of Clause 3 of the Wheat 
Price Control Order of 1974 or in the al- 
ternative it was in flagrant violation of 
the undertaking given by each wholesale 


dealer at the time of applying for the 
export permit, (Para 26) 
The statutory provisions and autho- 


rised action taken thereunder totally re- 
pels the stand of the wholesale wheat 
dealers that the State had extended an 
express or implied undertaking to allow 
the sale of levy free wheat at wholly un- 
restricted and uncontrolled prices, In- 
deed the intention to control the prices 
and the acquisition of power to do so is 
inherent and runs throughout the gamut 
of the statutory orders, to which refer- 
ence has already been made. It has, 
therefore, to be held that the wholesale 
dealers were well aware and in any case 
should have been so aware of the statu- 
tory restrictions, the overall effect where- 
of was that the trade in wheat was being 
confined within the four corners of the 
support price at Rs. 105/- per quintal and 
a ceiling price of Rs. 150/- per quintal 
only. (Para 27) 


Delegated legislation can’ retract or 
withdraw a solemn undertaking given 
earlier in the same mode and. manner 
which had been relied and acted upon by 
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others. It may first be borne in mind 
that there is no dispute eh the proposi- 
tion that the legislature itself has plenary 
powers to make laws, of course, within 
the bounds laid by. the Constitution. Its 
powers to legislate are, therefore, rela- 
tively unfettered, If by previous legis- 
lation any undertaking or representation 
had been held out by the statute upon 
which the citizen may have acted, never- 
theless the legislature is entitled- to with- 
draw or retract from.the same, In other 
words, the legislature itself has the 
power to reverse an earlier legislation and 
is mot necessarily bound by the same. 
This principle is sometimes expressed by 
the dictum that there can be no estoppel 
against the statute. Delegated legislation 
after having been duly promulgated and 
within the powers conferred by the pa- 
rent statute is of equal efficacy and au- 
thority, (Paras 31, 32) 

As the Punjab Wheat Dealers Li- 
censing and Price Control (First Amend- 
ment) Order and its complement, the 
Wheat (Lewy) Order, 1974, and the scheme 
issued thereunder, by which an under- 
taking or a representation was alleged to 
be held-out, are themselves pieces of 
delegated legislation under the Essential 
Commodities Act, there is np reason why 
similar delegated legislation like the 
Fourth Amendment Order would not be 
empowered to alter, amend oor reverse 
the earlier provision, (Para 33) 


(B) Constitution of India. Article 358. 


— Pre-emergency legislation — Can be 
challenged under Article 19 (1) (f) and 
4g), during continuation of emergency. 
The petitioners are entitled to invoke 
Article 19 (1) (f) amd {g) during the con- 
tinuation of the emergency on the admit- 
ted fact that the Essential] Commodities 
Act 1955, is pre~emergency legislation and 
the impugned order, viz, the Punjab 
Wheat Dealera Licensing and Price Con- 
trol (Fourth Amendment), Order 1974, is 
an emanation therefrom. 


(C) Essential Commodities Act (1955), 
Section 3 — Punjab Wheat Dealers Li- 
censing and Price Control (Fourth Amend- 
ment) Order (1974), Clause 3 — Order not 
violative of Article 19 (1) (f) and (g) of 
the Constitution or the Essential Commo- 
dities Act. 

Section 3 of the Essential Commodi- 
ties Act authorises in the widest terms for 
regulating or prohibiting the production, 
supply and distribution of essential com- 
modities and the trade and commerce 
therein, Clause {c) of sub-section (2) of 
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Section 3 in terms provides for the con- 
trolling of the price at which any essen- 
tial commodity may be bought or sold. 
Clause (f) in particular empowers the 
State to:require any person holding stocks 
in any essential commodity to sell the 
whole or a specified part thereof to the 
Central Government or a State Govern- 
ment or an officer or agent of the State 
Government etc. It cannot, therefore, be 
said that the Punjab Wheat Dealers Li- 
censing and Price Control (Fourth Amend- 
ment) Order (1974) is either directly vio- 
lative of Article 19 (1) ( and (g) of the 
Constitution or that it travels beyond the 
scope and powers conferred on the Gov- 
ernment by the relevant provisions of 
Section 3 of the Essential Commodities 
Act, ` (Para 38) 

The fixation of the price under the 
Order has been made under the power 
conferred by Section 3 (2) (c) of the Act. 
This provision provides for the promulga- ` 
tion of an order for controlling the price 
at which any essential commodity may 
be bought or sold. Equally in this context, 


-it has to be noticed that the fixation ‘of 


the price is not merely qua the excess 
stock of the petitioner-wholesalers or of 
levy wheat alone but is one of general 
application, Section 3 (3-B) does not pro- 
vide for the fixation of a price which is 
to be of general application but is of 
limited import, attracted only in regard 
to persons who have been required to 
sell their stocks to the Government or 
its nominees. The general power given 
under Section 3 (2) (c) of the Act is not 
hedged in with any conditions of deter- 
mining the post-harvest price ete, The 
fixation of the maximum price is a mere 
continuation and -corollary of the price 
fixed as early as the 5th of June, 1974, 
by the Wheat Price Control Order of 
that date. There is no simultaneous. ac- 
quisition and fixation of the price by the 
Order and the limitations of price were 
envisaged from the 18th of April, 1974, 
onwards and in any case from the 5th of 
June, 1974. Hence the fixation of price 
under Section 3 (2) (c) does not attract 
Section 3 (3-B) of the Act, (Para 45) 


(D) Constitution of India, Article 31, 
Clause (3) — Punjab Wheat Dealers Li- 
censing and Price Control (Fourth 
Amendment) Order 1974 — Order is Cen- 
tral legislation in the eye of the law and 
therefore not subject to restriction im- 
posed by Article 31 (3). 

The Essential Commodities Act is a 
Central statute and Section 3 thereof em- 
powers the Central Government to issue 


- order under the 
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orders within the scope of the said pro- 
vision, Section 5 of the Act, however, 
clearly provides for the delegation of the 
legislative power and provides that the 
Central Government may, by notified 
order, direct that the power to make 
orders or issue notifications under Section 
3 may also be exercisable by, the State 
Government or such officer or authority 
subordinate to a State Government. There 
is no dispute that the Central Govern- 
ment has in terms delegated the legisla- 
tive power under Section 5 to the State 
of Punjab and it is thereafter that the 
Essential Commodities 
Act had been issued by the. State Govern- 
ment, It is settled Jaw that that the act of 
the agent is the act of the principal and 
therefore when the Punjab State acts as a 
delegate of the Central Government, then 
ii must be deemed as the act of the 
Central Government itself, The Punjab 
Wheat Dealers Licensing and Price Con- 
tro] (Fourth Amendment) Order 1974, 
therefore, in the eye of law, is Central 
legislation and thus not subject to the 
restrictions imposed by sub-clause (3) of 
Article 31 of the- Constitution of India. 
AIR 1954 Raj 97 (FB), Disting. (Para 48), 
Cases Referred: Chronological Paras 
AIR 1968 SC 718 = (1968) 2 SCR 366 


14, 29 . 


AIR 1961 SC 751 = (1961) 1 Cri LJ 773 
34 

AIR 1959 SC 556 = 1959 SCJ 481 34 
AIR 1959 Andh Pra 538 = (taoa 2 Andk 
WR 156 34 
AIR 1954 Raj 97 = 1954 Raj LW 357 
(FB) 


Anand Swarup with K. G, Chowdhry, 
for Petitioners; K. P. Bhandari with I, B. 
Bhandari, for Respondents, 


ORDER:— In this set of writ peti- 
tions the primary challenge is directed 
against the Wheat Dealers Licensing and 
Price Contro] (Fourth Amendment) Order, 
1974, hereinafter referred to as the Fourth 
Amendment Order, and the acquisition of 
the stocks of.wheat held by the peti- 
tioners thereunder, 


2 It suffices to advert to the facts 
in Civil Writ Petition No. 6372 of 1974. 
Therein it ig averred on behalf of thirty- 
two petitioners that in the year 1973 the 
Central and the State Governments took 
up policy decision to take over the whole- 
sale trade in wheat. Consequent thereto 
the Punjab Wheat Dealers Licensing and 
Frice Control Order of 1973 -was’ promul- 
pated. This, in effect; excluded the whole- 
sale dealers from trading in wheat. Hew- 
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ever,. certain difficulties were encounter- 
ed in the implementation of the wheat 
trade take gover policy and in March, 
1974, again a policy decistom to reverse 
the same was taken and in order to ef- 
fectuate the same the State of Punjab 
jssued the Punjab Wheat Dealers Licens- 
ing and Price Control (First Amendment) 
Order, dated the 18th of April, 1974. 
Thereby the wholesale dealers and retail 
dealers respectively were sought to be 
brought im’ the field of grain trade and 
definitions pertaining thereto were insert- 
ed in the order abovesaid. While certain 
limitations on the stocks of wheat which 
could be held by the different categories 
of, dealers were imposed, the quantity 
allowed to be held in store with the 
wholesale dealer was up to a maximum 
of 2,500 quintals at any one time, Simul- 
taneously with the First Amendment 
Order the State Government also pro- 
mulgated the Punjab Wheat Procurement 
(Levy) Order of 1974. It is the peti- 
tioners’ case that the abovesaid two orders 
issued on the [8th of April, 1974, were 
made and issued under a scheme framed 
by the Government of India in consulta- 
tion with the State Governments accord- 
ing to which the private dealers were 
again allowed to deal in the wholesale 
trade of wheat expressly on the condition 
that if they sold to the Government or 
its agency fifty per cent. of the stocks 
held by them or to be subsequently pur- 
chased by them at a fixed price of Rupees 
105/- per quintal, then they would be 
entitled to sell the remaining fifty per 


48° cent. in the open market or export it out- 


side the State under export permits to be 
issued by the Director, Food and Sup- 
plies, Punjab, The relevant extract from 
the scheme issued by the Director, Food 
and Supplies, Punjab, Chandigarh, to all 
the District -Food and Supplies Control- 
lers in the State is Annexure ‘P-1’ to the 
petition, 


3 Apart `. from the private 
wholesale dealers two big corporations, 
namely, Punjab State Co-operative Supply 
and Marketing Federation and the Punjab 
State Civil Supplies Corporation were 
also duly licensed as wholesale dealers 
and they also purchased wheat in the 
open market and delivered fifty per cent. 
thereof to the Government or its agen- 
cies under the Levy Order. In pursuance 
of the First Amendment Order and the 
Levy Order as also the scheme framed by 
the Government. the petitioners averred 
that ‘they started purchasing large stocks 
of wheat arriving im the markets during 


368 P. & H. [Prs. 3-9] Dhanna 


the post-harvest season of April/May, 
1974, onwards, The petitioners claim to 
have delivered fifty per cent. of the 
wheat purchased by them to the State 
Government or its agencies in compliance 
with the levy order and now hold in 
stock about 30,370 quintals of wheat as 
detailed in Annexure ‘P-2’ to the petition. 


4, The method of purchase of 
wheat is averred to be in accordance with 
the provisions of the Punjab Agricultural 
Produce Marketing Act of 1961. Open 
auctions of various lots of wheat are held 
in the market yards and the highest bid- 
der can purchase the quantities so put to 
auction, The petitioners’ case is that the 
two semi-government corporations above 
were also purchasing wheat in stiff com- 
petition with them apart from the open 
rivalry between the private traders as 
well with the result that the petitioners 
have been purchasing wheat up to Rupees 
130/- per quintal. After delivery of 
the fifty per cent. of the stocks purchas- 
ed to the Government the cost price of 
the levy free wheat in stock with the 
petitioners would come to be as high as 
Rs, 170/- per quintal. An example of 
the cost price of free wheat when pur- 
chased at the rate of Rs. 127/- per quin- 
tal is worked out in Annexure ‘P3’ to ar- 
rive at a figure of Rs. 167.60 paise per 
quintal. 


5. The core of the petitioners’ case 
is that the entitlement of the whole- 
salers to hold stocks up to 2,500 quintals 
each, to delivery fifty per cent. of the 
purchased wheat as levy and the right to 
dispose of the remaining quantity in the 
open market or to export the same out 
of the State of Punjab were all integral 
parts of one scheme and understanding 
between the Staté Government and the 
wholesalers. It is pointed out that by 
delivery of levy wheat to the Govern- 
ment at the figure of Rs, 105/- per quin- 
tal they sometimes suffered a loss of 
nearly thirty rupees per quintal. This 
was only on the clear understanding that 
the remaining quantity would be allowed 
to be disposed of in the manner above- 
said and the State Government after hav- 
ing taken the advantage of securing the 
levy wheat could not go back on the 
clear understanding given’to the peti- 
tioners in this regard. 


; 6. The procedure for the export 
of stocks to areas outside the State of 
Punjab and the issuance of necessary per- 
mits therefor for the supply of railway 
wagons has then been detailed in para- 
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graph 8 of the petition, It is pointed out 
therein that either because the non-avail- 
ability of wagons or owing to the non- 
issuance of the necessary export permits 
some stocks had accumulated in the hands 
of the petitioners for which they were 
not at all to be blamed and to say the 
least there was not any attempt whatso- 


ever on the part of the petitioners to 
hoard wheat. f 
7. The petitioners’ grievance is 


that though the Government of India has 
not in anyway as yet reversed the new 
wheat trade policy yet the respondent 
State of Punjab stopped issuing export 
permits with effect from the 23rd of 
August, 1974, and thereafter on the 22nd 
of October, 1974, issued the impugned 
Fourth Amendment Order whereby the 
class of wholesale dealers stands virtual- 
ly abolished, except in name,’ By the 
Fourth Amendment Order, the entitle- 
ment of stocks by the wholesale dealers 
has been slashed from 2,500 quintals to a 
mere 100 quintals of wheat and further a 
licensed dealer has been debarred from. 
selling any wheat to another licensed 
dealer and the sale is permitted to be 
made only to consumers, Particularly 
the petitioner-wholesale dealers are 
thereby required to sell all their stocks 
of wheat above 100 quintals to the Gov- 
ernment at the rate of Rs. 139/- per quin- 
tal only. 


8. The petitioners averred that 
the respondent-State having secured the 
material advantage itself on the basis of 
the undertaking given to the petitioners 
has now resiled and gone back thereon 
before the petitioners could gain the cor- 
responding and complementary advantage 
of selling their stocks in the open mar- 
ket or exporting the same out of the 
State, On the other hand the two State- ` 
aided Corporations were being issued per- 
mits to export wheat outside the State of 
Punjab whilst the petitioners were com- 
pletely debarred to do so and thus there 
has been a hostile discrimination against 
the petitioners. The immediate grievance 
is the issuance of notices like Exhibit P-5 
by the Food and Supplies Controllers di- 
recting the petitioners to hand over their 
stocks of wheat in excess of 100 quintals 
on pain or punitive action against them. 
The Fourth Amendment Order and the. 
consequential action taken by the State- 
has, therefore, been impeached on a large 
variety of grounds to which reference 
follows hereafter, 

9. Of the three preliminary objec- 
tions taken on behalf of the respondent- 
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tion of employment, if the two persons 
are similarly situated, But the matter of 
withdrawal of order of removal or dis- 
missal of a railway employee, who took 
part in the illegal strike, must depend 


upon the role played by each individual 
employee in connection with the aforesaid 
strike and in the very nature of things 
there could be no general order of with- 
drawal of termination merely on the 
ground that all such employees had taken 
part in the illegal strike or in organising 
the same and had earlier been dismissed 
or removed by similar orders passed by 
competent authorities, It was for the 
concerned disciplinary Authority to con- 
sider the facts and circumstances in the 
case of each individual employee and to 
decide for itself as to whether it would 
be proper to afford any concession to the 
concerned employee or as to whether 
there were any mitigating or extenuating 
circumstances which could have justified 
a review of the case of that individual 
employee for his continued retention in 
service. Merely because the petitioners 
and other employees, whose orders of 
dismissal were withdrawn by competent 
authorities were permanent employees of 
the railways and were alleged to have 
taken leading part in organising the 
strike, it could not be concluded there- 
from that they were similarly situated in 
the matter of termination of their servi- 
ces inasmuch ag such termination in es- 
sence depended upon the part played by 
each individual employee in connection 
with the illegal strike. In these circum- 
stances, it ig not possible to uphold the 
contention of the learned counsel for the 
petitioners that the orders of dismissal or 
removal from service in the case of the 
petitioners or any one of them suffered 
from the vice of discrimination. 


9. The second submission which 
has been vehemently urged by the learn- 
ed counsel for the petitioners was that 
although the orders of dismissal or remo- 
val of all the petitioners were alleged to 
have been passed by the concerned Dis- 
ciplinary Authorities under Rule 14 of the 
Rules, yet the provisions of Clause (ii) of 
Rule 14 were not complied with and as 
such the orders of dismissal or removal 
of the petitioners from service were bad 
in law, 


10. Rule 14, which is relevant for 
a consideration of this submission reads 
ag under:— 
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“Rule 14, Special procedure in cer- 
tain cases, 

Notwithstanding anything contained 
in Rules 9 to 13:— 

(i) where any penalty is imposed on 
a railway servant on the ground of con- 
duct which has led to hìs conviction on a 
criminal charge, or 

(ii) where the disciplinary authority 
is satisfied, for reasons to be recorded by 
it in writing that it is not reasonably 
practicable to hold an inquiry in the man- 
ner provided in these rules, or p 

(iii) where the president is satisfied 
that in the interest of the security of the 
State, it is not expedient to hold an in- 
quiry in the manner provided in these 
rules; 

The disciplinary authority may consi- 
der the circumstances of the case and 
make such orders thereon as it deems fit: 

Provided that the Commission shall 
be consulted, where such consultation is 
necessary, before any orders are made in 
any case under this rule,” 

11. It is undisputed that in. the 
cases of all the petitioners, orders re- 
garding termination of their services were 
passed without holding any inquiry as 
contemplated in Rules 9 to 13 of the 
Rules. It is the common case of the par- 
ties that in the cases of each one of the ` 
petitioners, the concerned Disciplinary ` 
Authorities purported to act under the ` 
provisions of clause (ii) of Rule 14. As 
already mentioned earlier, the stand taken 
by the Railway Administration in this 
respect is that on account of the unpre- - 
cedented and grave situation, which was - 
created due to the wide-spread illegal 
strike resorted to by large number of 
railway employees at the relevant time, 
if was not reasonably practicable to hold 
an enquiry in the manner provided in the 
Rules, in respect of the misconduct of the 
petitioners and as such proceedings under 
clause (ii) of Rule 14 of the Rules were 
resorted to, However, the submission of 
the learned counsel for the petitioners in 
this respect was that Rule 14 did not al- 
together dispense with an enquiry envi- 
saged under Rules 9 to 13 in its entirety 
and that so much of the enquiry should 


‘have beeri held as might have been found 


reasonably practicable in the case of each 
individual employee and that the record- 
ing of the order under clause (ii) of Rule 
14 did not totally wipe out an enquiry in 
accordance with Rr. 9 to 13 of the Rules. 

12. It may be observed in this 
connection, the Rule 14 begins with .a 
non obstante clause and if the concerned ` 
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Disciplinary Authority was satisfied in 
any case that it was not reasonably prac- 
ticable to hold an enquiry in the manner 
provided for in Rules 9 to 13, then the ap- 
plication of the procedure presecribed 
under the aforesaid Rules 9 to 13 was 
completely excluded. There is no _ basis 
for the submission advanced by the learn- 
ed counsel for the petitioners that some 
sort of an enquiry, as may have been 
found practicable in the case of each in- 
dividual employee, should have been held 
in accordance with the procedure pres- 
cribed under Rules 9 to 13 or in any 
other manner, even after the concerned 
Disciplinary Authority felt satisfied that 
in the case of such employee it would not 
be expedient or reasonably practicable to 
hold an enquiry in the manner prescrib- 
ed in Rules 9 to 13 and duly recorded his 
satisfaction to that effect along with the 
reasons therefor, The procedure pres- 
cribed in Rules 9 to 13 of the Rules is an 
elaborate and integrated procedure, con- 
taining various steps which are required 
to be taken in seriatim, in case a disci- 
plinary enquiry is held against a railway 
employee, who is alleged to be guilty of 
serious misconduct, which might result in 
the imposition of any one of the major 
penalties specified in the Rules upon him. 
In case an elaborate enquiry as prescribed 
in Rules 9 to 13 could not be held in the 
case of any individual employee, because 
it was not reasonably practicable to hold 
such an elaborate enquiry in the circum- 
stances of his case and if the concerned 
Disciplinary Authority has recorded its 
satisfaction in this respect with reasons 
therefor, as he was required to do under 
Clause (ii) of Rule 14, then on account of 
the non obstante clause, with which R. 14 
begins, the provisions of Rules 9 to 13 
could not at all be made applicable and 
in such circumstances there is no basis 
for holding that an enquiry as might have 
been found feasible in the -circumstances 
of each case should have still been held 
by: the concerned Disciplinary Authority. 


Learned counsel for the petitioners 
strongly relied upon the decision of a 
learned Single Judge of the Gujarat High 
Court in Bholanath Khanna v.. Union of 
India, (1975) I Sérv LR 277 (Guj) in sup- 
port of their contention that even in cases 
where clause (ii) of Rule 14 applied, such 
enquiry as might be feasible in the cir- 
cumstances of each case should be held 
and further that an enquiry should also 
be held by the concerned Disciplinary 
Authority for ‘coming to the conclusion 
` that it was not reasonably practicable to 
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‘hold an enquiry in the manner prescribed 


in Rules 9 to 13, before recording its 
satisfaction under clause (ii) of Rule 14, 
With great respect to the learned Judge, 
I am unable to agree with the. aforesaid 
decision, because the significance of the 
non obstante clause with which Rule 14 
begins hag been completely overlooked by 
the learned Judge while deciding the 
aforesaid case. It may be mentioned here 
that a Division Bench of the Gujarat High 
Court, which heard the appeal filed against 
the aforesaid decision of the: learned 
Single Judge, did not also agree with him 
in respect of the aforesaid matters. The 
Division Bench of the Gujarat High Court 
which decided the Letters Patent Appeal 
No. 217 of 1974 filed against the decision 
of the learned Single Judge of that Court, 
made the following observations in its 
order dated April 1, 1975 :— 


“But if the two conditions required 
by clause (ii) of Rule 14 are satisfied, the 
disciplinary authority is not bound to 
follow any of the provisions contained in 
Rules 9 to 13. We find that our learned 
brother M. P. Thakkar, J. has by a 
process of interpretation brought in by 
the backdoor, what the non obstante 
clause atthe opening words of Rule 14° 
specifically rules out, namely, the provi- 
sions contained in Rules 9 to 13. The re- 
quirement about giving opportunity to 
show cause against the proposed punish- 
ment is part of the procedure laid down 
by Rules 9 to 13° Similarly, the words 
‘inquiry in the manner” go with the re- 
quirement of the subjective satisfaction of 
the disciplinary authority, namely, that it 
ig not reasonably practicable to hold an 
Inquiry in the manner provided in these 
rules. By necessary implication it does 
not follow that some other manner of 
holding the inquiry is contemplated by 
Rule 14 (ii) . What the 
Rule permits the daciplinary: authority to 
do is that if the case falls within Rule 14 
(ii) and the conditions of Rule 14 (ii) as 
we have set out hereinabove are satisfied, 
the disciplinary authority can then. pro~ 
ceed to consider the circumstances of the 
case and make such orders thereon as it 
deems fit.” 

I am in respectful agreement with the 
aforesaid observations. 

13. Learned counsel for the peti- 
tioners also placed reliance upon a deci= 
sion of this Court in Jagdish Narain Puro. 
hit v. State of Rajasthan, (S. B. Civil Writ 
Petn. No. 541 of 1968, decided on Novem- 
ber 5, 1971 (Raj). However, the decision 
in that case is clearly distinguishable, as 
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there was no order passed in that case 
under Rule 19 (ti) of the Rajasthan Civil 
Services (Classification, Control and -Ap- 
peal) Rules, 1958, which is analogous to 
clause (ii) of Rule 14 of the Rules hold- 
Ing that it was not reasonably practicable 
to hold an enquiry. It was observed by 
the learned single Judge in that case:— 

“On the other hand, it appears that 

the inquiry was dispensed with for the 
reason that the petitioner was deliberate- 
ly trying to avoid the inquiry and no 
useful purpose would be served by keep- 
ing it pending. That was far from say- 
ing that the State Government was satis- 
fied that it was not Teasonably practicable 
to follow the procedure which had been 
prescribed for the inquiry by Rule 16 of 
the Rules, It is therefore futile to con- 
tend that the impugned order should be 
upheld because of the provisions of 
Rule 19.” 
As there was no order passed under 
Rule 19 (li) of the relevant rules in that 
case, the decision has no application to 
the cases before me, wherein the compe- 
tent Disciplinary Authorities have passed 
orders under Rule 14 (li) of the Rules 
recording their satisfaction that it was not 
reasonably practicable to follow the pro- 
cedure prescribed in the Rules for hold 
ing a departmental enquiry against the 
petitioners in the circumstances of each 
case, 

14, I may also refer in this con- 
nection to the decision of the Division 
Bench of the Calcutta High Court in 
Chief Mechanical Engineer, E. Railway v. 
Jyoti Prasad Banerjee, (1975) 2 Serv LR 
437 = (1975 Leb IC 1288) (Cal). Their 
Lordships of the Calcutta High Court also 
disagreed with the view taken by Thak- 
kar, J, of the Gujarat High Court in Bhola- 
nath Khanna’s case (1975) 1 Serv LR 277 
(Gui). Salil Kumar Datta J., speaking 
for the Division Bench of the Calcutta 
High Court, made the following observa- 
tions in this respect :— i 


“It was suggested that Rule 14 only 
precludes an inquiry in the manner 
provided in these Rules namely Rules 9 
to 13, a shorter inquiry giving at least an 
opportunity to a railway servant to state 
his case before passing an order of penalty 
is not precluded and such order can be 
passed only for good and sufficient rea- 
sons as enjoined in Rule 6. Such inquiry 
as contended cannot but affect and curtail 
the pleasure of the President, which in 
respect of the tenure of office of public 
servants subject to express provisions of 
Article 311 and other articles we have 
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noted, is under the Constitution admits of 
no limitation. Accordingly whenever the 
protection under clause (2) of Article 311. 
is taken away by reason of the operation 
of any of its provisions, the departmental 
Inquiry thereby contemplated cannot be 
held and the orders must necessarily be 
passed ex parte as may be deemed fit by 
the disciplinary authority on the facts 
placed before it.” 

It was further observed in the aforesaid 
case :— 

“But the importation of the operation 
of other rules of the said rules or the 
principles of natural justice eyen after 
the application of the proviso (b) of Arti- 
cle 311 (2) or conditions referred to in 
Clauses (i), (ii) and (iii) of Rule 14 will, in 
our opinion, amount to insertion of rules 
or principles which are contrary to ex- 
press provisions of the Constitution and 
the Rules affecting the pleasure of the 
President or the Governor and will 
amount to setting up a parallel inquiry 
which is not warranted by law.” 

15. I am, therefore, of the view 
that once the competent Disciplinary Au-| 
thority was satisfied that in the facts and 
circumstances of a particular case, it was 
not reasonably practicable to hold an en- 
quiry in the manner prescribed by 
Rules 9 to 13 and recorded its satisfaction 
to that effect in writing with reasons for 
coming to such a conclusion, then an en- 
quiry in the manner provided in Rules 9 
to 13 or in any other manner, based on 
the principles of natural justice, was com- 
pletely excluded and the competent Disci- 
plinary Authority was duly authorised to. 
make an ex parte enquiry in respect of 
the misconduct of the concerned railway 
employee under clause (ii) of Rule 14, 


16. It was next aTgued by learned 
counsel for the petitioners that the rea- 
sons for coming to the conclusion that it 
was not reasonably practicable to hold an 
enquiry as envisaged by the provisions of 
Rules 9 to 13 and for taking recourse to 
the provisions of clause (li) of: Rule 14 
should not only be recorded by the con- 
cerned Disciplinary Authority but should 

: be communicated to the concerned 
railway employee. It was submitted in 
this connection that although the peti- 
tioners made a grievance on this score in 
the appeals preferred by them against 
the orders imposing penalty of dismissal 
or removal upon. them, yet even the ap- 
pellate order did not contain the reasons 
for dispensing with the enquiry in ac- 
Cordance with the Rules. It was thus 
contended that in the absence of com- 
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munication of the reasons recorded by 
the concerned Disciplinary Authorities, 
_the petitioners were not able to effective- 
ly exercise their right of appeal. 

17. There can be no doubt that 
reasons are required to be recorded by 
the concerned Disciplinary Authority in 
respect of dispensing with an enquiry in 
accordance with the procedure prescribed 
in Rules 9 to 13 and for holding that it 
was not reasonably practicable to hold an 
enquiry in the manner prescribed in those 
Rules, The provisions of clause (ii) of 
Rule 14 enjoins upon the Disciplinary Au- 
thority concerned the duty of recording 
reasons in writing if the said Authority 
is of the view that it was not reasonably 
practicable to’ hold an enquiry in the 
manner provided in the rules. Ag the 
concerned employee would otherwise be 
entitled to get the benefit of an elabo- 
rate enquiry in accordance with the 


procedure prescribed in Rules 9 to 13, — 


it is of utmost importance that the Disci- 
plinary Authority concerned, while dis- 
pensing with such an enquiry, should re- 
cord the reasons on the basis of which it 
feels satisfied in each case that it is not 
reasonably practicable to hold an enquiry 
in that case. Even if the order passed by 
the Disciplinary Authority under Cl. (ii) 
of Rule 14 is considered to be a matter 
of subjective satisfaction of the concern- 
ed Disciplinary Authority, yet the re- 
cording of reasons for dispensing with the 
elaborate enquiry as prescribed under the 
Rules appears to be mandatory, by the 
very provisions of clause (ii) of Rule 14. 


18. A reference may be made in 
this connection to the decision by their 
Lordships of the Supreme Court in Col- 
lector of Monghyr v. Keshay Prasad 
Goenka, AIR 1962 SC 1694. In that case 
the question of construction of Sec. 5-A 
of the. Bihar Private Irrigation Works 
Act, 1922 came up for consideration be- 
fore their Lordships, which provided that 
“notwithstanding anything to the con- 
trary contained in the Act’, whenever 
the Collector “for reasons to be record- 
ed by him” was of the opinion that the 
ordinary procedure prescribed in the Act 
could not be followed, he may cause the 
repair of the Irrigation Works done by 
such agency as he might think proper. 
Interpreting the aforesaid provision, their 
Lordships of the Supreme Court observed 
that even if it be assumed that the Col- 
lector was exercising merely an adminis- 
trative jurisdiction and was not function- 
ing as a quasi-judicial authority while 
taking recourse to the provisions of Sec- 
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tion 5-A of the aforesaid Act and that 
the matters which conferred jurisdiction 
upon him to act under Section 5-A were 
of his subjective satisfaction, yet the re- 
quirement of the words ‘for the reasons 
to be recorded by him’ could not be held 
to be otherwise than mandatory. Their 
Lordships were further pleased to hold 
that on the texture of the aforesaid pro~ 
vision, the recording of the reasons by 
the Collector was a condition precedent 
for the emergence of the power to make 
the order under that provision and that 
the statute required what was termed as 
a ‘speaking order’, Their Lordships ex- 
pressed the view that the object with 
which the provision was inserted could be 
wholly defeated and the protection afford- 
ed by it would be nullified, if it were 
held that the requirement of recording 
Teasons was anything but mandatory. 


In my view, the principle of the 
aforesaid case is fully applicable to the 
provisions of sub-clause (ii) of Rule 14 
of the Rules and it must be held that the 
recording of reasons by the competent 
Disciplinary Authority for dispensing 
with an enquiry in accordance with the 
provisions of Rules 9 to 13 was manda- 
tory and the same provided a protection 
for safeguarding the rights of the delin- 
quent railway employees, in cases where 
the Disciplinary Authority concerned 
decided to deviate from the normal proce- 
dure of a departmental enquiry, as 
envisaged in the Rules 9 to 13 of the 
Rules. 


19. Then the further question 
which arises for: consideration is as to 
whether the reasons which are to be re- 
corded by the concerned Disciplinary Au- 
thority under clause (ii) of Rule 14 for 
dispensing with an enquiry in accordance 
with the provisions of Rules 9 to 13 
should also be communicated to the con- 
cerned railway employee. While learned 
counsel for the petitioners emphatically 
argued that communication of such rea- 
sons was imperative, Mr. Agarwal and 
Mr. Bhansali appearing on behalf of the 
Railway Administration submitted that 
the recording of such reasons on the file 
by the concerned Disciplinary Authority 
was sufficient as it was a matter of sub- 
jective satisfaction of that authority and 
such reasons need not be communicated 
to the concerned railway employee. 
Learned counsel for the petitioners relied 
upon the decision of the Gujarat High 
Court in Testeels Ltd. v. N. M. Desai, 
AIR 1970 Guj 1 (FB) in support of their 
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contention. It was held in the aforesaid 
case that both on principle and on autho- 
rity, every administrative officer exercis- 
ing quasi-judicial functions is bound to 
give reasons in support of the order he 
makes. It was emphasised that the giving 
of reasons is necessary to check arbitrari- 
ness in the decision of administrative au- 
thorities, who are expected to take deci- 
sions in accordance with principles and 
rules and further in the absence of re- 
cording of reasons, the right of judicial 
review by the High Court and the Su- 
preme Court would otherwise be stultified 
and no redress would be available to the 
persons concerned, if the reasons for the 
order are not recorded. There can be no 
dispute with the aforesaid proposition of 
law, which is firmly established. The 
right to know the reasons for a decision 
which adversely affects one’s person or 
property is a basic right of every litigant 
either in judicial proceedings or in quasi- 
judicial proceedings conducted by ad- 
ministrative officers. There can be no 
doubt that the obligātion to give a rea- 
soned decision imposes a substantial check 
upon the misuse of power. Reasons are 
after all links between the material to be 
considered by the concerned authority 
and the conclusion to which it arrives 
after such consideration and as such the 
giving of reasons would no doubt exclude 
arbitrariness and caprice in the discharge 
of functions by administrative officers 
having duty to act judicially. 


20. In Jyoti Prasad Banerjee’s case 
(1975 Lab IC 1288) (Cal) their Lordships 
of the Calcutta High Court, while deal- 
ing with this aspect of the matter, ob- 
served that the decision of the concerned 
Disciplinary Authority dispensing with an 
enquiry under clause (ii) of Rule 14 can- 
not be called as an exercise of judicial 
power by such authorities as there is no 
scope in such matters for affording to the 
respective parties opportunities of stating 
their respective cases. Even so, there is 
no doubt that such order should: give rea- 
sons to indicate the basis on which the 
concerned: Disciplinary Authority comes to 
record its satisfaction for dispensing with 
a regular disciplinary enquiry. However, 
it was held in the aforesaid case that there 
was no basis for the further submission 
that the reasons recorded for dispensing 
with an enquiry under Rule 14 (ii) should 
also be communicated to the concerned 
employee. ‘The Division Bench of the 
Gujarat High Court (in Letters Patent 


Appeal No. 217 of 1974, decided on April 
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1, 1975) (Guj) made the following observa- 
tions in this respect :— 

“It is well settled that when subjec- 
tive satisfaction of this kind is to be 
reached, for reasons to be recorded in 
writing, those reasons may be noted in 
the file and when judicial scrutiny is be- 
ing held, those reasons in writing may be 
looked at by the Court so that the Court 
may be satisfied that the requirements of 


‘the statutory rules or the statute are. 


satisfied. The delinquent railway servant 
has not to be given these reasons which 
the disciplinary authority must record in 
writing for arriving at its satisfaction 
that it is not reasonably practicable to 
hold an inquiry in the manner provided 
in Rules 9 to 13. Non-supplying of these 
reasons to the Government servant con- 
cerned does not in any manner violate 
any principle of natural justice because 
if at all any principles of natural justice 
are to be brought into the picture, they 
are to be only for the purpose of calling 
upon the Government servant concerned 
to give his version regarding the allega- 
tions made against him. The reasons in 
writing contemplated by Rules 14 (ii) are 
to be placed on record so that the require- 
ments of statutory Rule 14 (ii) are satis- 
fied and if materials from the files in the 
form of an affidavit or in any other 
manner are brought before the Court 
which is considering the question whe- 
ther the satisfaction contemplated by 
Rule 14 (ii) was or was not reached, the 
Court can look into the files and decide 
for itself whether the subjective satisfac- 
tion contemplated by Rule 14 (ii) was or 
was not reached by the disciplinary au- 
thority before it passed the order against 
a railway servant without following the 
procedure laid down in Rules 9 to 13 and 
without holding the inquiry provided in 
those Rules.” 


It may also be mentioned here that no 
appeal is maintainable under the Rules 
against an order passed by the concerned 
Disciplinary Authority under clause (ii) of 
Rule 14 dispensing with a regular discipli- 
nary enquiry in accordance with the 
Rules. The orders against which an ap- 
peal Hes have been enumerated in Rule 18 
and the order dispensing with an enquiry 
under clause (ii) of Rule 14 is not one of 
such orders against which an appeal could 
be preferred by the delinquent railway 
employee. Thus the communication of 
the reasons recorded by the competent 
Disciplinary Authority under Rule 14 (fi) 
does not appear to be necessary, although 
they can always be examined by a Court 
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when the question is raised that no rea- 
sons were recorded for dispensing with 
the enquiry or that the reasons so record- 
ed were insufficient to dispense with such 
an enquiry in accordance with the proce- 
dure prescribed under the Rules. In this 


connection reference may be made to the 


decision of their Lordships of the Supreme 
Court in S. Narayanappa v. Commissioner 
of Income-tax, Bangalore, 63 ITR 219 = 
-(ATR 1967 SC 523). In that case the ques- 
tion which came up for consideration was 
as to whether it was necessary for the 
Income-tax Officer to communicate the 
reasons recorded by him for initiating 
proceedings under Section 34 of the Indian 
Income-tax Act, 1922. It was held by 
their Lordships of the Supreme Court that 
although in Section 34 of the aforesaid 
Act the expression ‘reason to believe’ does 
not mean a purely subjective satisfaction 
on the part of the Income-tax Officer and 


the belief must be held in good faith and’ 


must not be merely a pretence and that 
the reasons for such belief must have a 
rational connection or relevant bearing 
to the matter in issue and should not be 
extraneous or irrelevant for the purposes 
of that section, but the recording of rea- 
sons .by the Income-tax Officer was cer- 
tainly administrative in character and 
there was no requirement in any of the 
provisions of: the Income-tax Act laying 
down as a condition for the initiation of 
the proceedings under S. 34 of that Act 
that the reasons which induced the In- 
come-tax Officer to initiate proceedings 
and the Commissioner to accord sanction 
must also be communicated to the as- 
sessee. The principle of the aforesaid 
decision is equally applicable to the com- 
munication of the reasons to be recorded 
by the competent Disciplinary Authori- 
tles under clause (ii) of Rule 14 of the 
Rules for dispensing with a regular en- 
quiry in accordance with the provisions 
of Rules 9 to 13. I, therefore, hold that 






ing with the enquiry contemplated under 
Rules 9 -to 13, yet it is not incumbent 
upon the competent Disciplinary Autho- 
, [rity to communicate such reasons to the 
delinquent railway employee. 


©. BL Tt. was then argued by learned 
counsel for the petitioners that the con- 


Ram Khilari v. Union of India (Gupta J.) 


ALR. 


cerned Disciplinary Authorities dispensed 
with the regular enquiry contemplated 
under the Rules without adequate reasons 
for doing so and in an arbitrary manner. 
The respondents have submitted before 
this Court copies of the reasons recorded 
by the concerned Disciplinary Authori- 
ties under clause (ii) of Rule 14 for dis- 
pensing with the enquiry under Rules 9 
to 13. In the fact’ of the reasons which 


‘have been recorded by the concerned 


Disciplinary Authorities and which have 
been placed on record by the Railway Ad- 
ministration in these writ petitions, it 
cannot be held that elther no reasons 
were recorded or that there were no rea- 
sonable grounds on the basis of which the 
concerned: Disciplinary Authorities could 
satisfy itself that it was necessary in the 
cases of the petitioners to dispense with 
the enquiry in accordance with the Rules. 
Similar reasons were recorded by the con- 
cerned Disciplinary Authorities in the 
cases which came up for consideration 
before their Lordships. of the Calcutta 
High Court in Jyoti Prasad Banerjee’s 
case (1975 Lab IC 1288) (Cal) which also 
arose in connection with the very same 
railway strike and their Lordships of the 
Calcutta High Court in para. 63 of their 
aforesaid decision after an elaborate con- 
sideration of the matter, made the fol- 
lowing observation in the aforesaid case:— 


“We shall have to view the situation 
in the context of the all India strike ob- 
served throughout the country in all rail- 
ways by a considerable section of the 
railway employees which was unprece- 
dented in its extent and magnitude. While 
it may be permissible for the railwaymen 
to start movement and strike for securing 
their legitimate demands, which, how- 
ever, in this case was declared illegal, the 
petitioners, according to the appellants, 
Tesorted to the uniform pattern of activi- 
ties in their attempt to make the strike 
a success. This included, _ according to 
the appellants, intimidation of loyal 
workers of bodily threat, inciting them to 
join the strike and preventing them from 
joining the duties. Here was not the case 
of only a number of persons being in- 
volved but the strike was on a gigantic 
scale with large number of persons join- 
Ing the strike and, as we have indicated, 
the activities of the petitioners were of 
uniform pattern ..... eae Tf in 
this situation the administration decided 
to take immediate steps to tackle a situa- 
tion which posed a threat to the national 
economy and to the supply of food stuffs 
and esséntial commodities throughout the 
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country, it was only inevitable that the 
reports and orders would also be of the 
same uniform pattern in the context of 
such circumstances. One could have ac- 
cepted the contention that the relevant 
steps were taken by the administrative 
authorities mechanically if it were shown 
that allegations had not factual basis 
even in respect of a particular person, or, 
persons were selected for penalty even if 
they did not commit the questionable 
acts, The relevant factor for considera- 
tion is about the factual existence of the 
circumstances which stare on the face as 
being true in the absence of any effective 
denial. It has not been stated by the 
petitioners that they did not incite other 
railway servants not to join their works 
or they did not intimidate or incite wor- 
kers who wanted to join the works with 
bodily harm and injury.” 


22. As the reasons recorded in the 
cases before me are of. identical nature 
and were recorded in similar circum- 
stances, I am unable to hold that there 
was no valid basis for the Disciplinary 
Authorities concerned in these cases to 
feel satisfied that it was not reasonably 
practicable to hold an enquiry in accord- 
ance with the provisions of the Rules and 
to resort to the special procedure pres- 
eribed in Rule 14 of the Rules or to hold 
that the concerned’ Disciplinary Authori- 
ties acted arbitrarily in the matter with- 
out adequate reasons for doing so. 


23. - It was next urged by the 
learned counsel for the petitioners that 
even if the concerned Disciplinary Au- 
thorities were satisfied, for reasons re- 
corded by them, that an enquiry as en- 
visaged under the Rules should have been 
dispensed with in the cases of the peti- 
tioners as it was not reasonably practic- 
able to do so, yet in view of the further 
direction contained in Rule 14 of the 
Rules, the concerned Disciplinary Autho~ 
rity was bound to ‘consider the circum- 
stances of the case’ before passing the 
order inflicting punishment upon the con~ 
cerned railway employees for their alleged 
misconduct and that in doing so, the con- 
cerned Disciplinary Authorities should 
have afforded the delinquent railway em- 
ployees an opportunity’ of being heard in 
the matter, so that the concerned: Discipli- 
nary Authorities could objectively consi- 
der both the sides of the picture before 
proceeding to impose punishment upon 
such employees. In support of this sub- 
mission reliance has been:-placed upon 
the decision of this Court in Kuldeep 
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Singh v. Union of India, 1974 Raj LW 171 
and the decision of their Lordships of the 
Supreme Court in the Divisional Per- 
sonnel Officer, Southern Railway v. T. R. 
Challappan, AIR 1975 SC 2216 = (1975 
Lab IC 1598) passed on appeal preferred 
against the decision of this Court refer- 
red to above. The-aforesaid two cases 
relate to clause (i) of Rule 14 of the Rules 
as a.disciplinary enquiry in accordance 
with the provisions of the Rules $ to 13 
was dispensed with on the ground’ that 
the conduct of the railway employee con- 
cerned led to his conviction on a criminal 
charge, 

24. In Kuldeep Singh’s case (1974 
Raj LW 171) this Court following the de- 
cision of their Lordships of the Supreme 
Court in M. Gopalkrishna Naidu v. State 
of M. P., ATR 1968 SC 240 = (1968 Lab 
IC 216) held as under :—~ 

“The Government servant although 
he is denied the benefit of an enquiry and 
a notice of the proposed penalty he can 
nevertheless be given an opportunity of 
showing his side of the case if he is told 
that an action was proposed to be taken 


’ against him under Rule 1719. Any objec- 


tive consideration necessarily implies the 
examination of the two sides of the matter 
and the duty conferred on the punishing 
authority under Rule 1719 postulates that 
he must have both sides of the picture 
before he can adequately discharge the 
onerous duty of reaching the conclusion 
which to the Government servant con- 
cerned is a matter of vital importance.” 
The aforesaid view expressed by this 
Court in Kuldeep Singh’s case (1974 Raj 
LW 171) was substantially approved by 
their Lordships of the Supreme Court in 
T. R. Challappan’s case (AIR 1975 SC 
2216). Their Lordships were pleased to 
hold in the last mentioned case that the 
matter of imposition of penalty was left 
completely to the discretion of the Disci- 
plinary Authority and the only reserva- 
tion made was that departmental enquiry 
contemplated by Article 311 (2) of the 


_ Constitution as well as by the depart- 


mental rules was dispensed with. The 
following observations made by their 
Lordships in Challappan’s case may be 
quoted in this connection :— — 
“The word ‘consider’ merely connotes 
that there should be active application of 
the mind by the disciplinary authority 
after considering the entire circumstances 
of the case in order to decide the nature 
and extent of the penalty to be imposed 
on the delinquent employee on ‘his con- 
viction on a criminal charge. This matter 
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can be objectively determined only if the 
delinquent employee is heard and is 
given a chance to satisfy the authority 
regarding the final orders that may be 
passed by the said authority. In other 
words, the term ‘consider’ postulates con- 
sideration of all the aspects, the pros and 
cons of the matter after hearing the ag- 
grieved person. Such an inquiry would 
be a summary inquiry to be held by the 
disciplinary authority after hearing the 
delinquent employee. It is not at all 
necessary for the disciplinary authority 
to hold a fresh departmental inquiry 
which is dispensed with under Rule 14 of 
the Rules of 1968, which incorporates the 
principle contained in Article 311 (2) pro- 
viso (a). This provision confers power 
on the disciplinary authority to decide 
whether in the facts and circumstances 
of a particular case what penalty, if at all, 
should be imposed on the delinquent em- 
ployee. It is obvious that in considering 
this matter the disciplinary authority will 
have to take into account the entire con- 
duct of the delinquent employee, the gra- 
vity of the misconduct committed by him, 
the impact which his misconduct is likę- 
ly to have on the administration and 
other extenuating circumstances or re- 
deeming features if any present in the 
case and so on and so forth . 

The position is that the conviction of the 
delinquent employee would be taken as 
sufficient proof of misconduct and then 
the authority will have to embark upon 
. a Summary inquiry as to the nature and 
extent of the penalty to be imposed on 
the delinquent employee : 

The statutory provision referred A above 
merely imports a rule of natural justice 
in enjoining that before taking final 
action in the matter the delinquent em- 
ployee should be heard and the circum- 
stances of the case may be objectively 
considered. This is in keeping with the 
sense of justice and fair-play.” 

The submission of the learned counsel for 
the petitioners is that the aforesaid rule 
of natural justice which has been applied 
by their Lordships of the Supreme. Court 
in the aforesaid decision to the cases of 
railway employees coming within Cl. (i) 
of R. 14, should equally be made ap- 
plicable to the cases coming under Cl. (ii) 
of the aforesaid Rules. 


25. It may be observed in this 
respect that it would not be feasible in 
the circumstances, when the concerned 
Disciplinary Authority comes to the con- 
clusion that it was not reasonably prac- 
ticable to hold an enquiry in the manner 


Ram Khilari v. Union of India (Gupta J.) 


A.I. R. 


provided in the Rules in the case of a 
particular railway employee, to afford 
such an employee an opportunity of being 
heard in the matter and to hold a sum- 
mary inquiry as to the nature and extent 
of the punishment to be imposed on the 
delinquent employee, as envisaged by 
their Lordships of the Supreme Court in 
Challappan’s case (AIR 1975 SC 2216). 
There can be no doubt that the holding 
of a regular departmental enquiry is dis- 
pensed with in cases coming in clause (ii) 
of Rule 14 on account of a practical diffi- 
culty as it is found by the competent 
Disciplinary Authority in such cases that 
it is not reasonably practicable to hold 
such an enquiry. Thus the utter im- 
practicability of the enquiry is the very 
basis for dispensing with an enquiry in! 
cases coming under clause (ii) of Rule 14 
of the Rules and it would therefore be 
extremely difficult in such circumstances 
to hold that the rule still postulates the 
holding of a summary enquiry or giving 
the delinquent employee an opportunity 
of being heard in the matter relating to 
the nature and quantum of punishment to 
be imposed upon him. 


26. In Karam Singh v. Transport 
Commissioner, AIR 1965 J & K 53 while 
interpreting a similar provision it was ob- 
served :— 


“In our opinion, before the aforesaid 
proviso applies so as to deprive an em- 
ployee of the constitutional protection 
afforded to him by Section 126 of the 
State Constitution, it must be shown that 
it was not possible or feasible with due 
diligence to afford him a reasonable op- 
portunity of showing cause against the 
action proposed to be taken against him. 
Impracticability for not giving such an 
opportunity may arise out of various cir- 
cumstances. For instance an employee 
may be at such a place that it would not 
be reasonably possible to ensure his at- 
tendance or such other similar cases.” 
Thus, if on account of the non-availabi- 
lity of the delinquent employee or of 
some such similar reason it may not he 
possible or feasible ‘to give an opportu- 
nity to the delinquent employee of show- 
ing cause against the action proposed tr 
be taken against him, it would also be 
almost improbable in such cases to afford 
the delinquent employee concerned an op- 
portunity of hearing in respect of the 
nature and extent of the penalty to he 
imposed upon him, in case either the de- 
linquent employee is not available or 
where it is not possible or feasible for 





1976 


ome other similar reason to give an op- 
portunity of hearing to him. In such 
circumstances, the concerned Disciplinary 
Authority, although still enjoined by the 
provisions of Rule 14 to consider objec- 
tively the circumstances of the case be- 
fore passing an order imposing punish- 
ment upon the delinquent employee is not 
bound to afford an opportunity of hear- 
ing to the delinquent employee even in 
respect of the nature and extent of the 
penalty be imposed upon him, on account 
of the utter impracticability of holding 
even such a summary inquiry. i 
In the cases coming under clause (iii) 
of Rule 14 where in the interest of the 
security of the State it is not expedient 
. to hold an enquiry in the manner provid- 
ed in the Rules, it may involve a grave 
security risk to afford an opportunity of 
hearing to such a delinquent employee or 
to hold an enquiry even in respect of the 
nature and extent of punishment to be 
imposed upon him, howsoever summary 
it might be, and the question of expe- 
diency relating to the security of the State 
may be involved therein. Thus, the hold- 
ing of a summary enquiry and the giving 
of an opportunity of hearing to the de- 
linquent employee, even in respect of the 
nature and extent of punishment to be 
imposed upon him, before taking final 
decision in the matter of imposition of 
punishment upon him, which has been 
made applicable as a rule of natural jus- 
tice in cases falling under clause (i) of 
ule 14, cannot be applicable to the cases 
falling under clauses (ii) and (iii) of the 
aforesaid rule. Of course, the Discipli- 
nary Authority, would still be duty bound 
to objectively consider the circumstances 
of each case, with the ‘sense of justice 
and fair-play, before imposing penalty 
upon the concerned employee. 


27. In the cases before me, as 
already observed above, a grave and un- 
precedented situation had arisen on ac- 
count of the All India strike of railway 
employees and the competent Disciplinary 
Authorities felt that the whole situation 
was very disturbing and the railway em- 
ployees were in a turbulent mood and if 
an opportunity of hearing was afforded 
to the concerned employees, there was 
apprehension that it may lead to great 
disorder, particularly in view of the 
agitated mind of the union leaders and 
other workmen. Thus the concerned 
Disciplinary Authorities came to the con- 
clusion that in the situation which pre- 
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vailed at the time it was utterly im- . 


practicable to hold any enquiry whatso- 
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ever or to afford an opportunity of hear- 
ing to the delinquent workmen and in 
these circumstances it was not consider- 
ed expedient to afford the employees con- 
cerned even a chance of furnishing their 
explanation on the limited question re- 
lating to the nature and extent of the 
penalty imposed upon them. I am, there- 
fore, of the opinion that in the circum- 
stances prevailing at the relevant time 
even the holding of a summary enquiry 
was also not reasonably practicable and 
was as such excluded in such circum- 
stances, 


28. Then it was urged by the 
learned counsel for the petitioners that 
even while the holding of a disciplinary 
enquiry was dispensed with under the 
provisions of clause (ii) of Rule 14, yet it 
was incumbent upon the concerned Dis- 
ciplinary Authorities to record reasons 
for holding the misconduct of the peti- 
tioners proved and for imposing punish- 
ment upon them and further that the 
orders containing such reasong should 
have been duly communicated to the peti- 
tioners. It was argued that the com- 
munication of reasons was essential so 
that the railway employees concerned 
could have effectively exercised their 
right of appeal and that in the cases in- 
cluded in Schedule 'A’ no reasons at all 
were communicated by the Disciplinary 
Authorities to the concerned petitioners. 
In some of those cases even this much has 
not been mentioned in the orders of dis- 
missal communicated to the concerned 
railway employees that they were punish- 
ed for some misconduct on their part. On 
behalf of the Railway Administration it 
has been argued that in each and every 
case the competent Disciplinary Autho- 
rity has duly recorded reasons for hold- 
ing that the misconduct of the concerned 
railway employee was proved and that 
the employee concerned could have ask- 
ed the competent Disciplinary Authority 
to supply the reasons recorded in his case, 
if he required the same for the purposes 
of filing an appeal. The contention of the 
learned counsel for the respondents in 
this respect was that it was not necessary 
for the Disciplinary Authority to supply 
the reasons for dismissal or removal un- 
less the same were demanded by the rail- 
way employee concerned. 
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29. Mr. Agarwal, appearing on be- 
half of the respondents, submitted that 
there was nothing in Rule 14 to show 
either that the reasons should be record- 
ed or that they should be communicated. 
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It was argued by him that the order pass- 
ed under Rule 14 dispensed with the re- 
quirement of Rules 9 to 13, which includ- 
ed Rule 12 of the Rules and according to 
the learned counsel it was only Rule 12, 
which required the order of the Discipli- 
nary Authority to be communicated to the 
railway servants along with the copy of 
his findings on each charge and a copy 
of the report of the enquiring authority, if 
the Disciplinary Authority was not him- 
self the enquiring authority. Thus the 
contention of the learned counsel was 
that reasons were neither required to be 
recorded nor to be communicated in cases 
where an order was passed by the Dis- 
ciplinary Authority under Rule 14. 


30. Mr. Agarwal placed reliance ` 


upon the decision of the Supreme Court 
in Express Newspaper (Private) Ltd. v. 
The Union of India, AIR 1958 SC 578. In 
that case, dealing with the provisions of 
the Working Journalists (Conditions of 
Service) and Miscellaneous Provisions Act, 
1955 it was observed by their Lordships 
of the Supreme Court that the Wage 
Board constituted under the provisions of 
the aforesaid Act need not give reasons 
for its decision. It was observed that the 
Act made no provision in that behalf and 
the Wage Board was perfectly within its 
rights, if it chose not to give its reasons 
for its decision. However, their Lord- 
ships made the following further obser- 
vations :— 

“Prudence should, however, have 
dictated that it gave reasons for the deci- 
sion which it ultimately reached because 
if it had done so, we would have been 
spared, the necessity of trying to probe 
into its mind and find out whether any 
particular circumstance received due con- 
sideration at its hands in arriving at its 
decision.” 

It was, no doubt, observed In that case 
that the absence of giving reasons did not 
vitiate the decision of the Wage Board. 


Learned counsel also placed reliance 
upon the decision of their Lordships of 
the Supreme Court in Som Datt Datta v. 
Union of India, AIR 1969 SC 414, wherein 
their Lordships while dealing with the 
provisions of the Army Act observed 

at:—— 


“There is no express obligation im- 
posed by Section 164 or by Section 165 
of the Army Act on the confirming au- 
thority or upon the Central Government 
to give reasons in support of its decision 
to confirm the proceedings of the Court 
Martial. Mr, Dutta has been unable to 
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point out any other section of the Act or 
any. of the rules made therein from which 
necessary implication can be drawn that 
such a duty is cast upon the Central Gov- 
ernment or upon the confirming autho- 
rity. Apart from any requirement im- 
posed by the statute or statutory rule ex- 
pressly or by necessary implication, we 
are unable to accept the contention of 
Mr. Dutta that there ig any general prin- 
ciple or any rule of natural justice that a 
statutory tribunal should always and in 
every case give reasons in support of its 
decision.” 

It may be pointed out that the aforesaid 
observations were made by their Lord- 
ships in connection with the proceedings 
of the confirming authority in matters . 
Telating to Court Martial and of the Cen- 
tral Government to which a petition could 
thereafter be made by the delinquent 
military personnel. So far as the proceed- 
ings of Court martial are concerned, the 
Rules omit ‘all’ mention of the evidence 
or the reasons by which the finding is 
arrived at by the Court martial and it is 
provided that the finding shall simply be 
recorded as that of guilty or not guilty. 
Thus in cases where matters of security 
of State are involved, It may not be in- 
cumbent upon the concerned Disciplinary 
Authority to give reasons for its decision 
or to communicate the same to the delin- 
quent employee, but the aforesaid deci- 
sion would not be applicable in the case 
of imposition of punishment by Discipli- 
nary Authorities upon civil employees of 
the State. 


31. Reliance was also placed on 
the following observations in Narain Dass 
v. The Improvement Trust, Amritsar, AIR 
1972 SC 865:— 

“It was not seriously argued before 
us, and in our opinion, rightly so, that 
the Trust was bound to give reasons for 
holding as to why the entire land. of the 
appellants was necessary for executing 
the scheme. There is no provision of the 
Act which imposes such an obligation on 
the Trust when coming to a decision 
under Section 56 and indeed in the High 
Court this point was conceded by the ap- 
pellants,” 


32. It may be pointed out that the 
aforesaid observations are based upon con- 
cession and the provisions of the parti- 
cular enactment which was under conside~ 
ration of their Lordships in the aforesaid 
ease and no serious argument was made 
before their Lordships regarding the 
necessity of recording reasons. 
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33. Learned counsel for the res- 
pondents also relied upon the decision of 
their Lordships of the Supreme Court in 
The Union’ of India v. K. Rajappa Menon, 
AIR 1970 SC 748 = (1970 Lab IC 578). In 
that case, it was observed by their Lord- 
ships of the Supreme Court that when the 
Enquiry Officer has given his finding in 
` respect of each charge, the Disciplinary 
Authority, after giving consideration to 
the record of the proceedings of the de- 
partmental enquiry, if it affirmed the 
findings of the Enquiry Officer, was not 
required to discuss the evidence and the 
facta and circumstances and write a de- 
tailed order like a judgment of a judicial 
tribunal. Their Lordships were pleased 
to observe that the Rules, after all, have 
to be read not in a pedantic manner but 
in a reasonable and practical way. There 
can be no doubt about the aforesaid pro- 
position and in case the Enquiring Officer, 
who was not the Disciplinary Authority, 
has given his finding on each charge after 
discussing the evidence and the facts and 
circumstances established at the depart- 
mental enquiry, it would be empty forma- 
lity and mere repetition to require that 
the Disciplinary Authority, even while 
affirming the findings recorded by the 
Enquiring Officer, should again deal with 
the entire record and discuss the evi- 
dence and record finding on each charge 
and write an elaborate order as if it was a 
judgment of a judicial tribunal, But all 
the same it is necessary that at least one 
authority, either the Enquiring Authority 
and in case the Disciplinary Authority is 
himself the Enquiring Authority, then the 
latter authority, should consider the en- 
tire material placed before it during the 
disciplinary enquiry and record reasons 
for coming to the conclusion that the mis- 
conduct of the delinquent employee was 
proved, i 


34. In Calcutta Dock Labour 


Board v. I. Jaffar Imam, AIR 1966 SC 282 
it was observed by their Lordships of. the 
Supreme Court:— 

“There can be no doubt that EA 
the appellant purports to exercise its au- 
thority to terminate the employment of 
its employees such as the respondents in 
the present case, it is exercising autho- 
tity and power of a quasi-judicial cha- 
Tacter,” 

35. In M/s. Mehabir Prasad San- 
tosh Kumar v. State of U. P., AIR 1970 
SC 1302 it was observed by their Lord- 
ships of the Supreme Court:— ` 

“Satisfactory decision of a disputed 
claim may be reached only if it be sup. 
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ported by the most cogent reasons that 
eppeal to the authority. Recording of 
reasons in support of a decision on a dis- 
puted claim by a quasi-judicial authority 
ensures that the decision is reached ac- 
cording to lew and is not the result of 
caprice, whim or fancy or reached on 
grounds of policy or expediency. A 
party to the dispute is ordinarily entitled 
to know the grounds on which the autho- 
rity has rejected his claim. If the order 
ig subject to appeal, the necessity to re- 
cord reasons is greater, for without re- 
corded: reasons the appellate authority has 
no material on which it may determine 
whether the facts were properly ascer- 
tained, the relevant law was correctly 
applied and the decision was just.” 


36. The same view was expressed 
by their Lordships of the Supreme Court 
in The State of Uttar Pradesh v. Madan 
Mohan Nagar, AIR 1967 SC 1260. 


37. In Union of India v. M. L. 
Capoor, AIR 1974 SC 87 = (1974 Lab IC 
338) it was held that reasons are to be 
recorded as it is a safeguard against pos- 
sible injustice and arbitrariness. The fol- 
lowing observations made by their Lord- 
ships in the aforesaid decision may be 
referred to:— 


“Reasons are the links between the 
materials on which certain conclusions 
are based and the actual conclusions. 
They disclose how the mind is applied to 
the subject-matter for a decision whe- 
ther it is purely administrative or quasi- 
judicial. They should reveal a rational 
nexus between the facts considered and 
the conclusions reached. Only in this 
Way can opinions or decisions recorded 
be shown to be manifestly just and rea- 
sonable,” 


38. In Rajinder Pal Abrol v. State 
of Punjab, (1971) 2 Serv LR 130 = (AIR 
1971 Punj 290) which was a case of re- 
moval of a Government employee, an 
argument was advanced before the Punjab 
and Haryana High Court that the State 
Government, as a quasi-judicial autho- 
rity, was bound to pass a speaking order 
indicating the process of reasoning by 
which it reachéd its conclusion that the 
charges against the employee were estab- 
lished, A Division Bench of the aforesaid 
High Court accepted this submission and 
observed that the application of Judicial 
mind by the Authority concerned must 
appear from the order itself and the rea- 
sons are not to be guessed or gathered 
from the scrutiny of the executive file. 
The order of removal was set aside in 
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that ‘case on the ground that there was 
not the least indication in the order as to 
whether the charges were considered and 
found established or not. The aforesaid 
decision of the Punjab and Haryana High 
Court was approved by their Lordships 
of the Supreme Court in The State of 
Punjab v. Bakhtawar Singh, 1972 Serv 
LR 85 = (AIR 1972 SC 2083) and their 
Lordships of the Supreme Court held that 
as the order removing the delinquent em- 
ployee did not disclose that the Discipli- 
nary Authority had applied his mind to 
the material on record, it could not be 
said to be a speaking order. It was held 
in that case that the order of -removal 
was ‘arbitrary to the core” and could not 
be upheld, 


39. The aforesaid decision was 
relied upon by this Court in Kuldeep 
Singh’s case (1974 Raj LW 171). The Divi- 
sion Bench of this Court while dealing 
with a case under clause (i) of Rule 14 of 
the Rules, made the following -observa- 
tions :-— 

“We are in entire agreement with the 
arguments advanced by the learned coun- 
sel for the petitioners that the conclusion 
must be a speaking order, and the simple 
reason for this necessity is that there is 
a right of appeal to the Government ser- 
vant against the action taken against him 
under Rule 1719.” 


40. In M/s. Travancore Rayons 
Ltd. v. The Un‘on of India, ATR 1971 SC 
862, their Lordships of the Supreme Court, 
after reviewing several earlier decisions 
of that Court, observed as follows :— 


“In this case the communication from 
the Central Government gave no reasons 
in support of the orders; the appellant 
Company is merely intimated thereby 
that the Government of India did not see 
any reasons to interfere “with the order 
in appeal”. The communication does not 
disclose the “points” which were con- 
sidered, and the reasons for rejecting 
them. This is a totally unsatisfactory 
method of disposal of a case in exercise 
of the judicial power vested in the Cen- 
tral Government, Necessity to give suffi- 
cient reasons which disclose proper ap- 
preciation of the problem to be solved, 
and the mental process by which the con- 
clusion is reached in cases where a non- 
judicial authority exercises judicial func- 
tions, is obvious. When judicial power is 
exercised by an authority normally per- 
forming executive or administrative func- 
tions, this Court would require to be 
satisfied that the decision has been reached 
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after due consideration of the merits of 
the dispute, uninfluenced by extraneous 
considerations of policy or expediency. 
The Court insists upon disclosure of rea- 
sons in support of the order on two 
grounds: one, that the party aggrieved in 
a proceeding before the High Court or 
this Court, has the opportunity to de- 
monstrate that the reasons which per- 
suaded the authority to reject his case 
were erroneous: the other, that the obli- 
gation to record reasons operates as a de- 
terrent against possible arbitrary action 
by the executive authority invested with 
the judicial power.” 


4i. It must, therefore, be held that 
it was incumbent upon the competent 
Disciplinary Authority to set out the rea- 
sons which led it to reach at the conclu- 
sion that the alleged misconduct on the 
part of the concerned delinquent emplo- 
yee was proved and that the imposition 
of the penalty of dismissal from service 
was justified in the facts and circum- 
stances of each case. 


42. On the question as to whether 
it is necessary to communicate the rea- 
sons for imposing penalty to the delin- 
quent officer, a reference may be made 
to the decision of the Punjab and Har- 
yana High Court in H. K. Khanna v. The 
Union of India, (1971) 1 Serv LR 618 
(Puni). In that case the Disciplinary Au- | 
thority passed a reasoned order on the 
file but did not communicate the same to 
the delinquent officer, but instead thereof 
a cryptic order was issued. The Division 
Bench of the Punjab and Haryana High 
Court observed as under :— 

“There is no dispute that disciplinary 
proceeding against a Government servant, 
whether original or appellate, are quagi-~ 
judicial in nature. Not only that the 
principles of natural justice have to be 
followed. but the final order has to con- 
tain the reasons which have to be com- 
municated to the delinquent officer in 
order to enable him to effectively chal- 
lenge those reasons in appeal or in other 
statutory proceedings available to him.” 
In coming to the aforesaid conclusion the 
High Court relied upon the following ob- 
servations of their Lordships of the Su- 
preme Court in Pragdas Umar Vaishav v. 
Union of India, (Civil Appeal No. 657 of 
1967, decided on August 17, 1967) (SC) :— 

“Recording of reasons and disclosure 
thereof is not a mere formality, The 
party affected by the order has a right to 
approach this Court in appeal, and an 
effective challenge against the order may 
be raised only if the party aggrieved is 
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apprised of the reasons in support of the 
order.” 

43. In Vijay Singh Yadava v. The 
State of Haryana, (1971) 1 Serv LR 720 = 
(1972 Lab IC 713) (Puni), R. S. Narula J., 
(the present Chief Justice) of the Punjab 
and Haryana High Court agreed with the 
earlier decisions of that Court and held 
that it was incumbent upon the Authority 
passing an order to state his reasons and 
to communicate the same to the public 
servant concerned in order to enable him 
to effectively exercise his right of appeal. 


44.: In State of Gujarat v, Patel 
Raghav Natha, AIR 1969 SC 1297 their 
Lordships of the Supreme Court made the 
following observations in this respect :— 

“We are also of the opinion that the 
order of the Commissioner should be 
quashed on the ground that he did not 
give any reasons for his conclusions. We 
have already extracted the passage above 
which shows that after reciting the vari- 
ous contentions he baldly stated his con- 
clusions without disclosing his reasons. 
In a matter of this kind the Commissioner 
should indicate his reasons, however 
briefly, so that an aggrieved party may 
carry the matter further if so advised.” 


45. In a recent case arising under 
Section 127 (1) of the Income-tax Act, 
1961 their Lordships of the Supreme 
Court in M/s. Ajantha Industries v. Cen- 
tral Board of Direct Taxes, New Delhi, 
1976 UJ (SC) 157 = (AIR 1976 SC 437) 
held that non-communication of reasons 
was a serious infirmity and the order pass- 
ed by the Commissioner of Income-tax 
under Section 127 (1) of the Income-tax 
Act was held to be invalid on this very 
ground. Their Lordships relied upon 
their earlier decision in Pragdass Umar 
Vaishay v. Union of India, (C. A. No. 657 
of 1967, D/- 7-4-1967 (SC)) referred to 
above, wherein their Lordships had held 
that the Central Government was bound 
to record its reasons and communicate the 
same to the parties affected thereby and 
further that the reasons should not be 
gathered from the notings in the file. 
In essence it was held by their Lordships 
that the. recording of reasons and dis- 
closure thereof was not a mere formality. 
Their Lordships made the following 
pertinent observations in M/s. Ajantha 
Industries’s case :— 

“Communication of the order is an 
absolutely essential requirement since the 
assessee is then immediately made aware 
of the reasons which impelled the autho- 
rities to pass the order v.s srece.. it is 
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submitted, on behalf of the Revenue, that 
the very fact that reasons are recorded 
in the file, although these are not com- 
municated to the assessee, fully meets the 
requirement of Section 127 (1). We are 
unable to accept this submission ......... 
. The reason for recording of rea- 
sons in the order and making these rea- 
sons known to the assessee is to enable an 
opportunity to the assessee to approach 
the High Court under its writ jurisdiction 
under Article 226 of the Constitution and 
even to this Court under Article 136 of 
the Constitution in an appropriate case for 
challenging the order; inter alia, either 
on the. ground that it is mala fide or 
arbitrary or that it is based on irrelevant 
and extraneous considerations ......... 
When Law requires reasons to be recorda 
ed in a particular order affecting prejudi- 
cially the interests of any person, who can 
challenge the order in Court, it ceases to 
be a mere administrative order and the 
vice of violation of the principles of 
natural justice on account of omission to 
communicate the reasons is not expiated.” 


From the aforesaid decision it is ap- 
parent that the non-communication of 
reasons in respect of an order passed by 
an Administrative Authority, which is 
required to act in a quasi-judicial manner, 
could not be supported merely on the 
ground that reasons could be extracted 
from the file, although not communicated 
to the concerned delinquent employee. 
The principle laid down by their Lord- 
ships of the Supreme Court in the afore- 
said decision is fully applicable to the 
cases before me. 

46. The Division Bench of the 
Gujarat High Court had occasion to deal . 
with orders similar to those which were 
communicated to the petitioners in cases 
included in Schedule ‘A’ while deciding 
Letters Patent Appeal No. 217 of 1974 by 
its order dated April 1, 1975 (Guj). Those 
cases also arose out of the Railway Em- 
ployees’ strike . and the employee con- 
cerned was also merely informed that in 
exercise of the powers vested in the Dis- 


-Ciplinary Authority under Rule 14 (ii) of 


the Rules, he was dismissed from ser- 
vice for serious misconduct. The Divi- 
sion Bench of that Court made the fol- 
lowing observations :— 

“What action or actions of the res- 
pondent constituted serious misconduct 
according to disciplinary authority was 
never communicated to him nor was he 
informed: of the reasons why the discipli- 
nary authority came to the conclusion 
that these actions amounted to serious 
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misconduct. He was not informed why 
the penalty of dismissal from service was 
being imposed. Hence it was impossible 
for him to effectively appeal against the 
decision of the disciplinary authority 
though the right of appeal has been con- 
ferred upon. him by these statutory rules 
e.s... it does not set out the reasons 
why the authority came to the conclusion 
that certain acts of serious misconduct 
were committed by the appellant and why 
he imposed the penalty of dismissal from 
service,” ; 


47. In the case of Ram Khilari and 
the other cases which are included in 
Schedule ‘A’ to this order, the respon- 
dents have produced copies of the reasons 
recorded by the concerned Disciplinary 
Authority on the files on the basis of 
which it came to the conclusion that the 
railway employee concérned had commit- 
ted serious misconduct. However, it is 
admitted that in those cases the reasons 
recorded by the concerned Disciplinary 
Authority on the file were not communi- 
cated to the railway employee concerned. 
In the absence of communication of such 
reasons the right of appeal, provided by 
Rule 18 against an order imposing penalty 
of removal or dismissal upon the con- 
cerned railway employee, became illusive. 
It may also be observed that clause (ii) 
of Rule 21 requires that the delinquent 
railway employee should present his ap- 
peal to the authority to whom such ap- 
peal lies and that the appeal should con- 
tain all material statement and arguments 
on which the appellant relies and should 
be complete in itself. If the reasons, on 
the basis of which the concerned Discipli- 
` nary Authority came to the conclusion 
that the delinquent railway employee had 
committed serious misconduct and on the 
basis of which the punishment of dismis- 
gal or removal from service was imposed 
upon him, were not communicated to the 
delinquent railway employee, then it 
would be impossible for him to make his 
submissions of fact or arguments in his 
appeal against the order passed by the 
concerned Disciplinary Authority. It must, 
therefore, be held that the concerned 
Disciplinary Authority was not merely 
bound to record reasons on the file for 
arriving at the conclusion that the rail- 
way employee concerned had committed 
serious misconduct and also for awarding 
punishment of removal or dismissal from 


service upon him, but he was also bound 
to communicate the. same to the delin- 
quent railway employee. 
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Rule 26 of the Rules also provides 
that every order made under the Rules 
shall be served in person on the railway 
særvant concerned or communicated to 
him by registered post. What was, there- 
fore, required to be communicated to the 
railway servant concerned was not mere- 
ly a cryptic order just informing him that 
he -was found guilty of serious misconduct 
and was removed or dismissed from ser- 
vice, but a copy of the order recorded by 
the competent Disciplinary Authority 
under clause (ii) of Rule 14. By follow- 
ing the procedure of communicating mere- 
ly a cryptic order, the concerned Discipli- 
nary Authority has deprived the railway 
employee concerned of his statutory right 
of presenting and prosecuting an effective 
appeal before the appellate authority and 
the right of appeal has, thereby been 
rendered nugatory. 

48. . In this connection it may be 
pointed out that in the orders supplied to 
the conncerned petitioners, whose writ 
petitions are included in Schedule. ‘A’, 
even no indication was given that the 
competent Disciplinary Authorities had 
separately recorded reasons on the file and 
those petitioners were never informed 
that reasons had been recorded in respect 
of their alleged misconduct or that the 
same would he supplied to them on de- 

mand, although the orders communicated 
to the concerned petitioners imposing 
penalty of dismissal from service. upon 
them, informed the concerned petitioners . 
that they were entitled to file appeals to 
the competent Appellate Authorities 
against the orders of their dismissal from 
service, In the absence of any indication 
whatsoever, it was not possible for the 
petitioners to imagine that the competent 
Disciplinary Authorities had recorded 
reasons separately on the files or to make 
a demand for the same. Moreover, it was 
the duty of the Railway Administration 
to supply the reasons along with the order 
imposing punishment upon the petitioners. 
The orders imposing penalty communi- 
cated to the petitioners, whose writ peti- 
tions are included in Schedule ‘A’, and in 
the writ petition of Ram Khilari, there- 
fore, deserved to be quashed. 


49. However, in the writ petitions 
included in Schedtile ‘B’ the orders, which 
were conveyed to the concerned peti- 
tioners, contained particulars of the mis- 
conduct alleged to have been committed 
by them and on the basis of which the 
concerned Disciplinary Authority came to 
the conclusion that the concerned peti- 
tioner had committed such serious mis- 
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conduct that the penalty of dismissal or 
removal from service was required to be 
imposed upon him. As such in those cases 
there was a speaking order passed by the 
Disciplinary Authority concerned and the 
same was also communicated to the delin- 
quent railway employee and such peti- 
tioners could pursue their right of appeal 
in an effective manner. I do not find that 
any illegality was committed by the con- 
cerned Disciplinary Authorities in respect 
of the orders passed and communicated 
to the petitioners whose cases have been 
included in Schedule ‘B’ appended to this 
order, 2 
50. As a result of the aforesaid 
discussion, the writ petition of Ram Khi- 
lari and sixteen other writ petitions in- 
cluded in Schedule ‘A’ of this order are 
allowed. The order passed by the con- 
cerned Disciplinary Authority dismissing 
the petitioner concerned from railway 
service on the ground of having committed 
serious misconduct (Annexure I in each 
case) as also the subsequent order passed 
on appeal are quashed.. However, the 
comptent Disciplinary Authority would be 
free, if it considers proper; to communi- 
cate to the petitioner concerned the order 
which it might have passed on the file 
under clause (ii) of Rule 14 of the Rail- 
way Servants (Discipline and Appeal) 
Rules, 1968, so as to afford the concerned 
petitioner an effective right of appeal 
against the order of his dismissal from 
service. The remaining writ petitions in- 
cluded in Schedule ‘B’ have no merits and 
are, therefore, dismissed. Petitioner Ram 
Khilari and other petitioners, whose writ 
petitions are included in Schedule ‘A’, 
will be entitled to get their costs from the 
respondents. In. the writ petitions in- 
cluded in Schedule ‘B’, the parties are 
directed to bear their own costs. 
(The rest of the judgment is not material 
for purposes of this report—Ed.) 
Order accordingly, 
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dictated to shorthand writer in open Court 
in the presence of parties — Judge died 
before signing the typed transcript — 
The acts of signing the transcript, dating 
and sealing it were mere formalities men- 
compliance whereof was not fatal — . 
Judgment pronounced became operative 
immediately on pronouncement — Appli- 
cation to treat the appeal as still pending 
for disposal was dismissed. AIR 1954 SC 
194, Foll; AIR 1938 PC 292, Ref; AIR 1966 
All 221 (FB), Dist. (Paras 6, 8 and 10) 

(B) Rajasthan High Court Rules, 
Rule 88 (2) — Rule applies even to a case 
where the Judge who pronounced the 
judgment died before signing the typed 
transcript, . 

Rule $8 (2) of the Rajasthan High 
Court Rules which lays down that where 
the Judge, by whom the judgment or- 
order was dictated in open Court, is not ' 
available subsequently on account of ill- 
ness, retirement or any other cause, the 
transcript may be signed by the Chief 
Justice, seal affixed -and a note to the 
above effect added by the Registrar to the 
transcript ‘at the end, applies to a case 


_where the Judge is not available due to 


death. Expression “any other cause” 
must be read in ejusdem generis with the 
words “not available’ which include 
death, l (Para 8) 
Cases Referred: Chronological Paras 
AIR 1966 All 221 = 1966 All LJ 24 (FB) 
: 5, 10 
1961 All LJ 244 10 
AIR 1954 SC 194 1954 SCR 330 10 
ATR 1953 All 416 = 1953 All LJ 118 5 
AIR. 1938 PC 292 = (1939) 1 Mad LJ 26 
-6,11 
C. L. Agarwal and M. C. Bhoot, for 
Appellants; J. P. Joshi, for Respondents. 


MODI, J.:— This is an application 
made on behalf of Smt. Basanti Devi and 
her minor son Prahlad under Order 20, 
Rule 3, Civil P, C. and Rule 88 (2) of the 
Rajasthan High Court Rules read with 
Section 151, Civil P. C.. 


2. The facts which have given rise 
to this application may be shortly stated. 
Hiranand filed a second appeal in this 
Court under Section 100, Civil P. CG. 
against the judgment of the- Additional 
District Judge No. 2, Jodhpur, dated 
February 27, 1973. This appeal was re- 
gistered as S. B. Civil Regular Second 
Appeal No. 187 of 1973. It came up for 
hearing before the Hon’ble J. P. Jain, J. 
At the close of the hearing, the learned 
Judge dictated the judgment toa short- 
hand writer in. open ‘Court on -September 
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- 10, 1975, in presence of the learned coun- 
-sel for the parties and dismissed the ap- 
peal. By the order of the learned Judge, 
the fact dismissing the appeal was record- 
ed. in the order sheet by the Reader of 
_the Court on that very day, i.e. Septem- 


ber 10, 1975. Before the transcript of the . 


judgment could be signed by the learned 
Judge, he unfortunately expired. As per 
“Rule 88 of the Rajasthan High Court 
Rules, the Registrar, after obtaining the 
orders from Hon’ble the Acting Chief 
Justice, appended the following note at 
the end of the typed teepacrpt: of the 
judgment,— 


. “The judgment was. dictated and de- 
livered in open Court by the Hon’ble 
Justice J. P. Jain on September 10, 1975. 


His Lordship’s signature could not be ob-.. 


tained on the judgment because of his 
sad demise on 17-9-1975.” 


3. On December 4, 1975, the legal 
representatives of the deceased appellant 
. Biranand (who died during the pendency 
of the appeal) moved the present’ applica- 
tion with the prayer that since ‘the trans- 
„cript of the judgment pronounced by the 
- late Hon’ble J. P. Jain J. on September 
10,” *1975 was not signed by the learned 
Judge, it is not a judgment in the eye of 
law and therefore the second appeal 
No. 187 of 1973 ahould be deemed to be 
still pending before this Court. This ap- 
plication is vehemently opposed by the 
learned counsel for the respondents. 


4, The relevant law on the sub- 
ject is contained in Rules 30 and 31 of 
Order 41 of the Code of Civil Procedure. 
Rule 30 provides that “the appellate 
Court after hearing- the parties or their 
pleaders and referring to any part of the 
proceedings, whether ‘on appeal or in the 
Court from whdse decree the appeal is 
preferred, to which reference may be 

_ considered necessary, shall pronounce 
judgment in open Court, either -at once 
or oh some future day of which notice 
shall be given to the parties or their plea- 
ders.” This rule contemplates oral pro- 
nouncement of the judgment in the open 
Court at once i.e. soon after the conclu- 
sion of the hearing. Then comes Rule 31, 

. Which is important. It runs thus,— 


“31. Contents, date and signature of 
Judgment.— (1) The judgment of the Ap- 
pellate Court shall be in writing. and shall 
state, S 
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(d) where the decree appealed from’, 
ig reversed or varied, the relief to which 
the appellant is entitled; 
and shall at the time that it is pronounced 
be signed and dated by the Judge or by 
the Judges, concurring therein, 

(2) Where the judgment is pronounced 
by dictation to a shorthand writer in open 
Court, the transcript of the judgment so 
pronounced shall, after such revision as 
may be deemed necessary, be signed by 
the Judge and shall bear the date of its 
pronouncement. 

(3) In cases where a jüdpmeni is not 
written by the Judge in his own hand, but ` 
dictated and taken down verbatim by an- 
other person, each page of the judgment 
shall be initialled by him”, 

5. Mr. Agarwal learned counsel 
for the applicants, has moved the applica- 
tion under Order 20, Rule 3 of the Code 
of Civil Procedure, . Since we are con- ` 
cerned here with the appellate judgment, 
the appropriate provisions of law ap- 
plicable to the case are Rules 30 and 31 
of Order 41, Code of Civil Procedure. 
Even so, let us examine, Rules 1, 2 and 3 
of Order 20, which relate to judgments 
delivered by the trial Court. Rule 1 of 
Order 20 provides that “the Court, after 
the case has been heard, shall pronounce 
judgment in open Court, either at once 
or, as. soon thereafter as may be practic- 
able, on some future day; and when the 
judgment is to be pronounced. on some 
future day, the Court shall fix a day for 
that purpose, of which due notice shall 
be given to the parties or their pleaders”. 
This rule like Rule 30 of Order 41, Civil 
P. C. provides for oral pronouncement of 
a judgment in open Court at once ie. 
soon after the hearing is concluded. Then 
Rule 2 says that “a Judge may pronounce 
judgment written but not pronounced by 
his predecessor.” Then comes the im- 
portant Rule 3, which is almost similar to 
Rule 31 of Order 41, Civil P. C, It runs 
thus,— 

"3. Judgment.to be signed.— (1) The 
judgment shall be dated and signed by 
the Judge in open Court at the time of 
pronouncing it, and, when once signed, 
shall not afterwards be altered or added, 
to, save as provided by Section 152 or on 
review, 

(2) Where the jüdoment is pro- 
nounced by dictation to a shorthand 
writer in open Court, the transcript of the 
judgment so pronounced shall, after such 
revision as may be deemed necessary, be 
‘signed by the Judge and shall bear the 
date of its pronouncement. 
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=S. 8 (1) (b) — Arbitration agréement — 
a eement silent as regards supplying vacancy 
umpire — Order’ superseding reference’ ought 
not to be made asa matter, ‘of course, 
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BIHAR LAND REFORMS ACT (380° of 1950) 
_ See under Tenancy Laws,’ 7 


‘BIHAR LAND REFORMS (FIXATION OF 
. CEILING AREA AND ACQUISITION OF | 
SURPLUS LANDS) ACT (12, of. . 1962) 
See under Tenancy Laws. 
` BIHAR. MONEY- LENDERS (REGULATION, 
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=" 14 to 18° and 27'—- Award of compen- 
sation’ for land acquired - 


— Determination, of 
market’ value — Date of "Date is to be re- 
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——-S. 16 — See Ibid, S: 23° SC 2517 

——S. 18 — See Ibid, S. 23 SC 2517 
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-—-Art. 14 — Appointment of principal in 
pi Secondary Schools —- Government. pres- 
cribing comparatively stringent. qualification; of 
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constitute basic feature of Constitution _ 

oe hake, Ae os ee ae . - Cal 436 C 
‘Art. 31-A (1), Proviso -2 ——> See; Tenancy 


Laws — West Bengal (Land Refornts- (Aniend-, 
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ao etre Oe pe 8 SC-.2450 A 
Aït. 196 — Appeal by special leave against 
concurrent finding. .of conviction -— Supreme 
` Courtiin ‘the peculiar, circumstances: disclosed in 
the evidence set aside- :the conviction. and ac- 
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. Art. 186 — Appeal’ by” special leave against 
order of Labour Court declaring lock-out as ille- 
. gal — Findings of Labour ‘Court .—- Interference 
by S.-C. SC 2584 A 
~Art, 141 -= Supreme Court decision — 
Binding nature of- High- Court — Conflicting 
views of Supreme Court — Prinicples’ to be fol- 
lowed by.High Court. _ . SC 2547 B 
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Applicability to` domestic, rs or adminis- 
trative. proceedings —- Writ challenging. decision 
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_corArt: 226 —  Petitioh for quashing: Univer- 
y a at the nick ot 
“examination — Delay not explained — Petition, 
> held, ‘was liable to` bê rejected'on ground ot 
deldy 2 0 2 > Madh -Pra 230°C 
‘Art. 226° —_ Joint Chief Contcoller ‘issuing 
‘release order in favour of petitioner without can- 
‘cellation of columns 7 and 9 — Mandamus to 
such authority prose a - Mad 876 G 
Arts. 226 and 227 — Mandamus..—~ Private 
College afliliated to University — Termination 
óf services of temporary Lecturer — Writ peti- 
tion — Maintainability, AIR 1975 Andh Pra 
.85 (FB), .Dissented i Pat 378 


——-Arts. 226 and 311 — Domestic Tribunal — 
Disciplinary énquiry . — Charge of embezzle- 
ment -— -Procedure ` to be followed — Strict 
cules of- evidence not - applicable — Hearsay 
-eviderice — Admissibility — 1975 Lab IC 986 
(Punj and Har), Overruled; Civil Writ No. 401 
ot 1973, D/- 25-11-1974 (Punj and Har), Revers- 
ed > i Punj 381 A (FB) 
——Arts. 226 and 311 — Disciplinary enquiry 
.— Order of termination of service — Discipli- 
nary authority whether bound to pass a speak- 
ing order. 1975 Lab IC 986 (Punj and Har), 
Overruled; Civil “Writ No. 401 of 1973, D/- 
- 25-11-1974 -(Punj and Har), Reversed 
gs ae, - Punj 381 B (FB) 
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CONSTITUTION OF: INDIA: (contd.) ous, 
——Arts. 228 and 311 :-— ‘Termination of ger- 
vice — Appeal — Rules : not providing, for:a 
onal hearing ==: Appellate authority is; not 
und ‘to? igive the delinquent a personal hear- 
tay te -> Punj 381C (FB) 
eee 226 ae! Aitecnative “remedy —. Cae 
option. of ‘members undér Punjab Muncipal: ‘Act 
. (1911) — Meeting held for ‘co-option of ‘meme 
bers illégal — Relief cannot be refused “© on 
ground that other remedy. of | fling election. peties 
‘tion was available.  - ; . Punj 389. B 
Art 1287 — Sed ‘alsa Ibid, Art. 226 - 
Pat- 378 
Art. 297 - — Other adéquate . and compre- 
» hensive remedy by way .of appeal to: High. Court 
itself, available -but not “availed: :of.-— . Interfer- 
ence únder Art. 227 held was:erroneous — S 





cial Civil Appln. ‘No., 2936 :of 1975,. D/-,.18-11- . 


1975 (Bom), Reversed aes ea sc, 2446 © 
Arts, 235, 820 — High Court recommend- 
. ing -to ‘Governor dismissal of ‘Judicial Officer — 
Governor 'to' accept -such recommendation - ~~ 
Public. | Service. Commission cannot be consulted 
: i SC, 2490 
` Art 945 | — Power... to enact. ‘retrospective - 
> law — If and`when can be ‘exercised by, suboc- 
- dinate rule making authority or body — Quos 
tion essentially., -depends upon scope of rule-mak 
ing power œS > ie Mad 878 F 
Art, 265 <= Se -7 E Po 
A 'Ibid;' Ta 1o- (2) o Se Pat. 355 A 
Employees’ ‘State ` Instirancs: Act’ 1948), 
s. 73- Pat ` 355: 
e 299 —? Contract::with Government: - 
Breach by contractor -—— Cancellation of- contract 
by State w— Suit by : contractor -for ‘price... G£- 
work done ‘= “Limitation - J Aid K 83 A 
“SapAt 909° 22! See: ‘ali? Ba 
ai Fundamental Rules, R- 58. ‘SC-2581 
1.2) ‘Karnataka: Reécruitnient - 


“2 ment my Compétitive: Examinati6i 5) Rules- 


1966), “R "9, read; pihi i Sch. 2, Part, IV. 
‘809, Pr of sel gS 2a 
oer = paration, of. se ect St, QE. Oir 
cers tt poiha = Polieya. decision taken iby, - 
Government: :; ee SC 2384: A 





Arts. 809; ‘310, 811 ~~, Person.. serving in 
Civilian Defence , forces” —; “Termination: oe ser% 
vice —'Duty ‘to follow Central Civil Services 
(Classification, Control and Appéal), Rules, 1865 
— 1975 Lab de 213 (Ker), Reversed " 

toa A - $C 2433 B 
hie 810". — See Ibid, “Att. 308 ` 


E 2433 B 
i Act, 81Il — See: : 
` (1) Ibid, Art. 226 : 
Punj 381. S B , CB) 
(2) Ibid,’ Art! 308.. sc Sias 
(8) Fundamental ` Rules, . R. 56” SC E 
- Art. 311 (2) — "Termination : of temporary. 
service —- State having - right in terms of; ae 
tract and service rules + Order not casting stig 
ma —-Court cannot go behind order to find: out 
motive in passing’ order, S. A. No. 2261 of 
1966, D/- 3-1-1975. (All), Reversed SG 2547 A . 
——Art. 320 — See Ibid, Art. 235 - SC 2480 A 
— Art 348 — See Bihar . Public; Land En- 
croachment Act (1956);;S., 11 (as amended - by.” 
Bihar Ordinance,: 210 .-of 1975) ~ Pat 892 
—— Art. 359 (4): -+ . Declaration «of emergency. 
on 25-6-1975- followed _by Presidential r 


- contract by agent ` 


` Unexplained delay 


of Gazetted, Proba= ~. 
z tionérs' -(Class > E gad G0": Posts? Appoint! - ee pogs Ey 


Duty” of Court... 


CONSTITUTION OF INDIA- (contd.) . > she 
D/- 27-6:1975 —» Effect of — Right .of person 
to move ‘Gourt for enforcement of rights under 


Arts. 14, .21 and: 22 are taken away till emer- - 


gency, lasts, ne - Mad: 376A: 
Sch, VIL: List Í Entry 54 > See | Faa 
Kt?) Mines atid Minerals: (Regulation _ aùd De- 

< -= yelopment) Act (1957), S5. 15° ` Guj 190 
vTepançy | Laws —.,West Bengal Land Re- 
formes: (Amendment) Act {1972), S. 14Q 

(2). + Cal 436 F 


CONTENTI oF courts ACT (70 of 1971). 


+—S: 2 (b) —, Consent decree — Breach of 
undertaking giyen to Court if amounts to..con- 
tempt , of Court. . Cal .475 


` CONTRACT ACT 19° ‘of 1872) 


——S, 291 = See. T. -P.j Act (1882). S. ‘105 - 


SC. 2506: B 


=o. 230 (8). —. Sar apiy agent of a`steam- . 


ship concérn òf Ü` — Absencé of any 
on behalf of principal- -— 


Maintainability — Consent ‘under S. 86 | 


Cal “481 
(CRIMINAL PROCEDURE CODE 5. -of 1898) 
8157! LR in ‘respect of co ble 
offence to’ be -sent ‘forthwith’ toa Ca atate 
competent: to' take cognizance of offence - 
of two days’ in’ ane 
FE LR. to Magistrate - = Effect’  "' SC’ 2423 -A 


` =s.. 221," —See'Pénal Code ne). ‘149 ' 


2566 G 
zg; os — Eximination - of witnesses © —» 
`- Duty of: peosecution — " Non-exainination of wit- 
ness essential for unfolding ` prosecution, case- —~ 
Effect ` ` SC 2423 B 

eg 867 : See Ibid, S. 423. SC 2423 E 
EEN 423, $67- — Appeal ' against’ ee 
= “Appreciation ` of. -evidence . ~ ‘Criminal 

D he and; 251, of! 1974," Bi 0-8-1974 

ara C- 2493 E. 


5 
sS. 425; _ pens against acquittal — 


—; Clear“ -and cogent Jedsohs `! given. by, High 


*-Gouct for idoing so. — Held. there ‘was nò: ground ` 


for interference - : SC 2587 
CRIMINAL ‘PROCEDURE CODE’ (2 pkt 1974) 
Tae }— olay in’ giving iFirst ‘Informs; 


= $.,285 . @): — ‘Interpretation - 
the: accused- on the. question `. 
Hearing .is. not: confined: to oral submissions but 
is intended. to allow ‘accused to produce matecial 
bearing. on: sentence ~ -> ist 

+S. 285 o) and- Sec. “ABS. — Non-compliancé 
of S. 285-(2):—» Not a mere irregularity but is 

ant logality which vitiates the sentence 

i i SC. 2999 G 


s. 465 | — See Ibid, S. 235, (2) ° 


Shore te DEBT LAWS 

_.BIHAR MONEY LENDERS (REGULATION 
‘OF, TRANSACTIONS) ACT (7, of 1939) . 

“S. 2 (f) — See Ibid,.S, 4 - Pat 372A 


Ss. 4 and 2 Di — ET — Time when 
Joan was advanced and person which ee 
relevant - - Pat 872 A 


sc-2586 C 





. SC 2455 B.- 
-of —' “Hear ` 
of sentence?» st - 


SC 2386- A 


Anppaf glist ue ager! 

i . “SG, 7499, D. a 
: High: 
Court reversitig acquittal and convicting accused. * 
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DEBT LAWS (contd.) PL) why Ey 
~j. & K.) AGRICULTURISTS’ RELIEF ACT 
(1 of 1988) . 
———S. 8 — Term “engagement” means some sort 
of undertaking or contractual obligation — Suit 
to recover money paid-as compensation for land 
acquired on a false claim, held, outside the pur- 
view — Civil suit maintainable J and K 89 


—U. P. AGRICULTURAL CREDIT ACT (19 of 


1978) . ions 
——S. 9-A — See Tenancy Laws — U. P. Im- 


osition of Ceiling on Land Holdings Act (1961), 
3 12-A ¢ All 546 





= > 
—~-Construction — See Civil P. C. (1908), O. 28 
R. 3 - Gauhati 98 
DELHI RENT CONTROL ACT 
(59 of 1958) : 
See under Houses -and Rents. 


DIRECTORATE GENERAL OF TECHNICAL 
DEVELOPMENT (CLASS I POSTS) ; 
RECRUITMENT RULES (1983) 
——Sch., Col. 10 (as amended by R. 2 of 1974 
Rules) — Appointment to the post of Industrial 
Adviser (Chemicals) by promotion — Adoption of 
chronological test — Validity. Civil Writ ‘No. 
1077 of 1975, D/- 81-10-1975 (Delhi), Reversed. 
i f SC 2394 B 
DISPLACED PERSONS COMPENSATION AND 
REHABILITATION ACT (44 of 1954) 
——S. 14 (1) (b) — “Cash balances lying with 
the Custodian” — Meaning of ‘SC 2557 C 
EASEMENT ACT (5 of 1882) 
~-—Ss. 4, 15 — Prescriptive easement — Person 
claiming right must have beeri conscious that pro- 
perty belonged to another:—. Inconsistent pleas 
of ownership and easement in alternative can be 
taken by electing to prove one of the two pleas 
AIR 1966 Raj 265, Dissented from, Guj 180 
——S, 15 — See Ibid, S. 4 Guj 180 
——S, 52 — See T. P. Act (1882), S. 105 


. Bom 417 G 
—-—5S. 60 (b) — See T. P. Act (1882), S. 105. 


SC 2506 
EDUCATION ï 


—ANDHRA PRADESH EDUCATIONAL INSTI- 
TUTIONS (REGULATION OF ADMISSIO 
' ORDER (1974) di 


———-Para. 4 — Held that it cannot be said that 
the balance of 15`per cent. in all the three Uni- 
versities should be pooled together and selection 
on the basis af merit of all the candidates,- who 
have applied to all. the three Universities, should 
be made Andh Pra 408 C 
——Para. 4 (b) — Local Candidate — “If h 
resided in that local area” — Meaning of = 
Residence of parents Andh Pra 408 A 
——Para, 4 (b) — Local Candidate — “ 
not studied in any -educaticnal instituton" aa 
e ` Andh Pra. 408 B 
—COCHIN UNIVERSITY ACT (80 of 1971) 
——Ss. 24 and 84, Regulations framed under 
Para 1 (i) (b) — Ke University Act (14 of 
1957), Ss. 15 g Gi) and 24 (d), .First_ Statutes 
framed under apter XII, Statute 9 (1) (a) — 
Eligibility for registration .as research student and 


as a candidate for Ph. D. degree —— Prior pro- 
vision applicable. O. P. Na, 928 of 1975 (Ker), 
R | i . Ker 146 


“tion —= 


EDUCATION. — COCHIN UNIVERSITY ACT 


{contd.) 
——S. 34. — See Ibid, S. 24 Ker 148 


—KERALA UNIVERSITY ACT (14 of 1957) __ 
——-S. 15 (2) (ii) — See Education — Cochin 
University Act (1971), S. 24 Ker 146 
——S. 24 (d) — See Education — Cochin Uni- 
versity Act (1971), S. 24 i Ker 146 
———Chap., XIII, Statute 9 (1) fa) — See Educa- 

chin University Act (1971), S. 24 

. ` Ker 146 
~—MADHYA PRADESH LOCAL AUTHORITIES 
SCHOOL TEACHERS (ABSORPTION IN 
GOVERNMENT SERVICE) ACT (25 of 1963) 
——Ss. 10, 11 — M. P. Government Memorandum 
D/- 6-12-1972, Para. 4 (b) — Facility of acquiring 
postgraduate qualification within 8 years from 
date of absorption — Who can avail SC 2534 A 
——Ss. 10, 11 — M. P. Government Memo Dj- 
21-12-1967, Para.3 (b) — Provision whether man- 


datory -or directory SC 2534 B 
——S. 11 — See Ibid, S. 10 SC 2534 A, B 
—MADHYA PRADESH MADHYAMIK 


SHIKSHA ADHINIYAM (28 of 1965) 
——S. 28 (4) — Regulations under, Regn. 61 — 
Scope of SC 2534 D 
—MADBHYA PRADESH MADHYAMIK SHIK- 

SHA REGULATIONS 
Regn. 61 — See Education — Madhya 
Pradesh Madhyamik Shiksha Adhiniyam (1965), 
S. 28 (4) SC 2534 D 
ae in ore ADHINIYAM (22 

of 1973 
—S. 15 (4) — Existence af a — Opin- 
ion of Kulapati regarding —- Scope for judicial 
review Madh Pra 230 B 
——+Ss. 37, 88 and 40 — Ordinance for the Five 
Year Integrated Degree Course Bachelor of Engi- 
neering Examination Paragraphs 2 and 6 — Re- 
gulations framed by Academic Council, Regn. 
No. 3 — Holding of examination in December 
for students commencing their session in August 
— Not-illegal _ j Madh Pra 230 A 
——S. 38 — See Ibid, S. 37 Madh Pra 230 A 
—-S. 40 — See Ibid, S. 87 Madh Pra 230 A 
—MAGADH UNIVERSITY ACT, 1961 (4 of 

82 


9862) 
——S. 21 (jj) (as amended in 1974) — Powers of 
Syndicate to suspend a teacher — “Criminal 
arge” — Meaning of for purposes of suspension 


Pat 385 

—PUNJAB EDUCATIONAL SERVICE CLASS 
I SCHOOL CADRE RULES (1955) 

-—i—R. 7 — Revision of pay scales of low-paid 
Government servants — Teachers according to 
their qualification placed in two broad categories 
A and B — Held teachers who possessed degrees 
became entitled to scales af pay according to 
category A . SC 2459 





ELECTRICITY ACT (9 of 1910) 
~—+—S. 22-B — See Electricity Supply Act (1948), 
S. 49 SC 2414 
ELECTRICITY SUPPLY ACT (54 of 1948) 
——S. 49-— Electricity Act (1910), S. 22-B — 
Board has power under Section 49 to regulate 
supply and to fix higher rates for consumption on 
excess of quota — No conflict between Sec. 49 
and Sec, 22-B SC 2414 
EMPLOYEES’ STATE INSURANCE ACT 
(84 of 1948) . 
——S. 73-A — Special contribution under S. 73-A 
is not a ‘fee’ . Pat, 355 B 
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EVIDENCE ACT (1 of 1872) 


S. 8 — See also Criminal P. C. (1898), Sec- 
tion 423 SC 2423 E 
—sS. 3 — Murder case — Eye-witness not dis- 
closing name of assailant for a day and a half — 
Crédibility SC 2488 
——S, 3 — Evidence — Appreciation of — Wit- 
ness not receiving injuries whether was present 
on place of occurrence SC 2499 A 
——S. 3 — Evidence — Appreciation of — Wit- 
nesses being related to deceased SC 2499 B 
——S. 3 — Evidence — Appreciation of — Some 
of the accused acquitted — Effect SC 2499 C 
—S. 3 — Evidence — Appreciation of — Mur- 
der — Absence of motive — Effect i 
SC 2499 E 
——S. 3 — Time of occurrence mentioned in in- 
jury certificate — Disparity. between that time 
and time in First Information Report and dying 
declaration — Effect . SC 2588 A 
——S. 3 — Murder Case — Appreciation of evi- 
dence — Witness, convicted in a murder case 43 
years ago — His testimony if could be discarded 





SC 2588 C 

—S. 18 — Admission by one party — Admis- 
sibility against others — Circumstances 

$ Raj 249 E 


——S. 34 — Entries in the books of account — 
Admissibility — Proof that the entries have been 
regularly kept in course of business is necessary 

Gauhati 103 B 
——S, 35 — See Registration of Births and Deaths 
Act (1969), S. 13 (8 Kant 231 B 


——=S, 43 — See Civil P. C. (1908), O. 41, R. 27 
SC 2403 C 
——S. 45 — Opinion of medical witness as to 
the weapon by which death was caused — Duty 
of prosecution and Court SC 2423 D 
——S. 45 — Ballistic expert — Opinion of — 
. Murder charge — Pistol used probably a country 
made — Non-obtaining of opinion how far mate- 
rial SC 2474 
——S. 60 — See Constitution of India, Art. 226 
: , Punj 381 A (FB) 
——S. 65 — Secondary evidence —- Photostat 
copy of document not admissible unless proved 
to be genuine — Signatory accepting his signature 
— Photostat copy can be admitted without any 
further proof Orissa 236 B 
S. 67 — Proof of handwriting of person 
alleged to have written document — Proof of con- 
tents — Question whether Secretary of trust was 
authorised by trustees in writing to terminate ten- 
ancy Bom 417 A 


Ss. 91 and 92, Proviso (4) — Rent note —+ 
Oral evidence to prove that real tenant was other 





than ostensible tenant, if admissible SC 2400 
——S. 92, Proviso 4 — See Ibid, S. 91 

: SC 2400 

—— 5S. 106 — See Constitution of India, Art. 299 

J and K 93 A 

——S. 114 — See also T. P. Act (1882), S. 108 

l Cal 478 A 


——S. 114 — General Clauses Act (1897), S. 27 
— Notice terminating tenanc 
post — Notice received back with endorsement 
“refused” by some one in post office — Presump- 
tion under S. 114 can be drawn in favour of 
sender -All 515 B 
-—S. 114 — Accident between bus and cycle— 
Claim for compensation against bus owner and 
insurer — Non-examination of driver — Adverse 
inference against bus owner , Orissa 213 -A 


sent by registered ` 


EVIDENCE ACT (contd.) ; 
—-—S, 114 (g) — Accident resulting in death ot 
motor cyclist in collusion with car — Question 
as to who was diving negligently and rashly — 
Car driver though available not examined as a 
witness — Adverse inference held could be drawn 
for determining mutual responsibility ; 
: Orissa 224 B 


SC 2428 B 
——S. 115 — Promissory or equitable estoppel — 
Doctrine of — Does not apply to repcesentations 
and assurances by Government or its officers actin 
on its behalf i Mad 376 & 
FUNDAMENTAL RULES 
——R. 56 — Government Decision No, 23 below 
R. 56 providing for compulsory retirement — 
Decision No. 23 substituted by R. 56 (j) on 21-7- 
1965 —. Notice of retirement served on 30-6-1966 
under Decision No. 23 — Validity SC 2581 
R. 56 (j) — See Ibid, R. 56 SC 2581 
GENERAL CLAUSES ACT (10 of 1897) 

——S. 27 — See : 


Evidence Act (1872), S. 114 All 515 B 
(2) .T. P. Act (1882), S. 106 Cal 478 A 


HIGH COURT RULES AND ORDERS 
—U. P. HIGH COURTS. (AMALGAMATION) 
ORDER 1948 A 
——Para. 14 — Order No. 6103 dated 26-7-1948 
passed by Chief Justice — Validity —- Territorial 
jurisdiction of Lucknow Bench All 582 A (FB) 


——S. 115 — Waiver and estoppel 





HIMACHAL PRADESH CEILING ON LAND 
HOLDINGS ACT (1972) (19 of 1978) 
See under Tenancy Laws. 
HIMICHAL PRADESH PANCHAYAT RAJ ACT 
1968 (19 of,‘1970) s 
See under Panchayats. 
HINDU ADOPTIONS AND MAINTENANCE 
ACT (78 of 1956) - 
——S. 18 — See Hindu Marriage ae ee 





tion 25 (1) Bom 
HINDU LAW 
Inheritance — Mother — Remarriage ` — 
Effect on right to inherit — Remarriage of 


mother is no bac to her succeeding. as heir to 
her son. Civil Misc. Writ No. 8756 of 1971, 
D/- 25-2-1975 (All), Reversed SC 2595 
Joint family —. Undivided member can carry 
on separate business of his own SC 2456 B 
Partition — Suit for —- Admission by plain- 
tif about separation in Court of Tahsildar — 
Effect of suit SC 2456 A 
——Settlement deed in favour of wife and two 
daughters — Construction. S. A. No. 1603 of 
1962, D/- 29-8-1967 (Mad), Reversed SC 2442 


HINDU MARRIAGE ACT (25 of 1955) 








. ——Ss. 9 and 23 — Petition by husband for res- 


titution of conjugal rights —- Accusation of ad- 
ultery against wife — Effect — Restitution, held, 
could not be granted Delhi 321 A 


——.S. 9 — Husband’s petition for restitution — 
Evidence of wife regarding acts of cruelty, held, 
was liable to be rejected mainly as the ground 
that none of these acts were pleaded by wife 
` Delhi 321 B 
——S. 9 — Petition for restitution of conjugal 
rights by husband — Attempt to bring back wife 
Delhi 321 C 
Ss. 9 and 10 — Decree for restitution of con- 
jugal rights in favour of husband — Subsequent 
proceedings for judicial separation — Effect — 
Decree itself is not nullified — Relevant factor, | 





SUBJECT INDEX, A. I. R. 1976 DECEMBER ~ 9 


HINDU MARRIAGE ACT (contd.) 
however, for judging sincerity of husband 


——S. 10 — See Ibid, $.9 . De i 

——S. 23 — See Ibid, S. 9 `- Delhi 321 4 
——S. 23 (1) (a) — Application for maintenance 
— Applicant entering into marriage with respon- 
dent knowing it a bigamous one — Applicant whe- 
ther can be said to be taking. advantage of her 





own wrong . ; Bom 433 D 
S. 25 (1) — Claim for maintenance — Sec- 
tion 25 (1) confers not only a remedy but also a 


right - Bom’ 433 A 
——S. 25 (1) — Hindu Adoptions and Mainten- 


ance Act (1956), S. 18 — Right of Hindu wife to . 


- claim maintenance — Provisions of S. 25 (1) and 
those of S. 18 are not inconsistent Bom 483 B 
——S. 25 (1) — Words “wife” and “husband” 
— Connotation — Second marriage during subsis- 
tence of first — Notwithstanding nullity of mar- 
riage, either party thereto is entitled to claim main- 
tenance. AIR 1966. Mad 894, held obiter and 
Dissented from ` Bom 433 C 
HINDU SUCCESSION -ACT (80 of 1956). 

——S. 6, Proviso -— Joint family business + 
Death of coparcener — Joint family business con- 
tinued — Right of Kartha to incur debts subse- 

uently and’ bind female heirs specified in the 


roviso Mad 393 
HOUSES AND RENTS 


—BOMBAY RENTS, HOTEL AND LODGING 
HOUSE RATES CONTROL ACT (57 of 1947) 
——Ss. 5 (8), 12 (1) — ‘Landlord’ — Person 
‘merely receiving rent though ‘landlord’ within 
meaning of S. 5 (3) cannot terminate tenancy. 
(1963) s Bom LR 15, Not foll. Bom 417'B 
——S. 12 (1) — See Ibid, S. 5 (8) Bom 417 B 
—DELHI RENT CONTROL ACT (59 of. 1958) 
——S. 14 (1) (b) — Parting with possession — 
Merely on is of tenant’s brother being in pos- 
session of premises, no parting with possession by 
tenant is made out Delhi 328 C 
——S. 14 (1) (e) — Petition for eviction under 
— Pleadings — Landlord: must urge all statutory 
conditions to get an eviction — Failure to ayer 
that he had no other suitable residential accom- 
modation bars exercise of jurisdiction to order 
eviction : À © Delhi 328 A 
-—=—S. 14 (1) (e) — Application for eviction — 
Tenant alleging recent letting of certain residential 
pee of landlord for running of a factory — 
o specific averment by landlord in replication 
that premises ‘let were not residential — Effect 
i ` - Delhi 328 B 
—HYDERABAD HOUSES (RENT, EVICTION 
AND LEASE) CONTROL ACT (20 of 1954) 

——S. 15 (8) (a) (iv), Third Proviso —. Word 
‘preference’ — Provision is for. the benefit and 
protection of tenant Bom 443 


—KARNATAKA RENT CONTROL ACT (22 of 


1961) : 
——S. 21 (1), Proviso (p — Application for evic- 
tión on ground of sub-letting — Tenant not filing 
his objections — Decree if can be ed withont 
calling upon landlord to prove. subletting. AIR 
1935 Pat 306 and AIR 1928 Lah 769 and AIR 
1917 Cal 269 (2), Dissented from Kant 226 
—RAJASTHAN PREMISES (CONTROL: OF 
- RENT-AND EVICTION) ACT (17 of.1950) >` 
—— S. 18 (1) — Applicability — Mere allegations 

_ in’ pleadings. denying title of landlord not suffi- 
cient to deprive’ a person 


of protection under 
the section . 


Raj 249 B 


of 


HOUSES AND RENTS — RAJASTHAN PRE- 
MISES (CONTROL OF RENT AND EVIC- 
- TION) ACT (contd.) p5 
~S. 28 — Lease executed pror to coming into 
force of Rajasthan Premises (Control of Rent and 
Eoen Act -— Transfer of Property Act does 
not apply. E AOR Raj 249 F 
—U. P.- (TEMPORARY) CONTROL OF RENT 
` AND EVICTION ACT (8 of 1947) : 
——Pre., S, 7 — Repeal of U. P. Act 3-of 1947 by 
U, P. Act 13 of 1972 — Effect of repeal — Rule 
of construction — Interpretation of S. 7 of former 
Act — Ss. 12 and 25 of latter Act, if can be called 
into aid i All 517 B (FB) 
——S. 7 — See also Ibid, Pre. 
F All 517 B (FB) 


——S. 7 — Sub-letting by tenant of a portion 
of his accommodation — No vacancy would occur 
under provisions of S. 7. “AIR 1966 All 280. 
Overruled All 517 A (FB) 
—Ss. 7-A and 7-F — Allottee obtaining pos- 
session in pursuance of allotment order — Allot- 
ment order cancelled under S. 7-F — Section 7-A 
is attracted — Power to put subsequent allottee in 
possession ` : All 557 
——S. 7-F — See Ibid, S. 7-A All 557 


—U. P. URBAN BUILDINGS (REGULATION 
OF LETTING, RENT AND EVICTION) ACT. 
(18 of 1972) 

S. 3 (g) — “Family” — Eviction petition of 

ground of bona fide requirement of family—Who 

would be covered by definition of word “family” 
All 552 A 

—~S. 12 `— See Houses and Rents—U. P. (Tem- 

porary) Control of Rent and Eviction Act (1947), 

Pre. . , All 517 B (FB) 

——S. 21 — See also Ibid, S. 3p ` Al 552 A 

S. 21,’ Proviso (as amend by Act 28 ot 

1976) ~ Word “Explanation” refers to Explana- 

tions (i) and (iii) and not Explanations (ii) and (iv) 

— Prescribed Authority has to consider th 

tion of hardship 3 

——S. — See Houses and Rents—U, P. (Tem- 

perry) Control of Rent and Eviction Act doar 











~———S. 31 — “Bona fide requirement of landlord” 
— Interpretation of f 


—WEST BENGAL PREMI TEN 
(12 of 1956) PES ea ae 
——S. 17 — Protection únder sub-section (4) — 
Compliance with sub-sections (1) and (2) essential 
. Cal 478 B 


HYDERABAD HOUSES (RENT, EVICTION 
AND LEASE) CONTROL ACT 
l (20 of 1954) 
See under Houses and Rents. 
GENERAL CLAUSES. ACT (10 of 1897) 


~S. 21 — See Karnataka Agricultural Produce 
Market ee) Act (1968), S. 27 Kant 233 
IMPORTS AND E RTS CONTROL ACT 
; (18 of 1947) 
—~~S..3 — Fact that authority has issued release 
order in respect of stainless steel sheets for two 
subsequent years does not mean that it should 
also issue it for the previous year 1971-72 
Mad 376 B 
~——S. 3 — Release order issued by Joint Con- 
troller- of Imports and Exports under mistaken 
belief — His power to cancel order : 
Í Mad 376 D 
~—-S. 3 — Import Trade Control Hand Book for 
1975-76; - Para. 292 —, Cancellation of release 
order — Powér of Licensing Authority—Nature 
or OE Ens. Mad 876 


- 
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INDUSTRIAL DISPUTES ACT (14 of 1947) 

—-—S, 2 (kkk) — Lay off — See Bombay Indus- 
trial Relations Act (1947), S. 3 (24) -© SC 2584 B 
——S. 33 — Dispute relating to status of wor- 
kers — Workers jettisoned for 4 or 5 days and, 
later, reabsorbed — Discharge af workers — Tri- 
bunal accepted allegations of oblique motives and 
awarded wages for the broken period — Award 
held was essentially just ~ i SC 2454 
Sch. IN, Item-2 — See Constitution of India, 
Art, 186 : ‘SC 2439 


INTERPRETATION OF STATUTES 


CE also : 

(1) Education — Madhya Pradesh Local 
Authorities School Teachers (Absorption in 
‘Government Service) Act (1963), S. 10 

: SC 2534 B 


(2) Houses, and Rents — U. P. (Temporary) 


Control of Rent and Eviction Act (1947), . 


. All 517 B (FB) 
Construction of Statutes — Aids — Statutory 
rules are legitimate aid to construction i 

-SC 2463 C 
——Intention of Legislature — Language of Acts 
— Rule of construction Ker 151 B 


—— Meaning of ordinary woid . SC 2386 B 
———Meaning of statute —. Ascertainment -— 
Resort to “parliamentary exposition” revealed in 
later Act amending the earlier — Permissibility 


. SC 2520 B 
~——Retrospective operation — Statute dealing 
with procedure SC 2610 E 


(J. & K.) AGRICULTURISTS RELIEF ACT 

(1 of 1983 Svt:) ; 
See under Debt Laws. . 

. (J. & K.) LIMITATION ACT (9 ‘of 1995 Svt.) 
——Art. 53 — See Constitution of India, Art. 299 
; l and K 93 A 
—+—Art, 56 — Article is applicable to work or 
labour, be it mental or manual and not to the 
supply of material , J and K 93 B 


Art. 86 — See. Constitution’ of India, Art. 299 
J and K 98 A 


KARNATAKA AGRICULTURAL PRODUCE 
MARKET (REGULATION) ACT : 
- (27 of 1966) ` ` 


-—S. 27 — General Clauses Act (1897), S. 21 
— Names of elected members of Market Com- 
mittee notified under Section 27 — Tahsildar 
issuing notification fixing calendar of events for 
election of Chairman and Vice-Chairman — Nomi- 
nations filed and accepted — Tahsildar held could 
not cancel notification Kant 233 


KARANTAKA CINEMAS (REGULATIONS) 

: «© RULES (1971) a 
oR. 27 DAV iv) — Distance of 50 metres — 
Whether sho measured from building, of 
hospital or from boundary of’ hospital ground. 
W. P. No. 3807 of 1973, D/- 27-5-1974 (Kant), 


Reversed i _ Kant 235 
KARNATAKA HIGH COURT ACT, 1961 © 
, (5 of 1962) i 
~+—S. 4 — See Civil P. C. (1908), S. 24 
S Kant 229 


KARNATAKA LAND- REFORMS ACT 
(10 of 1962) 


See under Tenancy Laws. a : 
KARNATAKA MUNICIPALITIES ACT `. 
(22 of 1964) ; 


| See under Municipalities, 


KARNATAKA RECRUITMENT OF GAZETTED 
PROBATIONERS (CLASS I AND II POSTS 
: APPOINTMENT BY COMPETITIVE EXAMI- 
NATIONS) RULES: (1966) ar - 
—r—R. 9 read with Sch. 2, Part IV -— Persona- 
lity test — Block mack on total impression -held 
intended by’ Part IV read with R. 9 — Separate 
marks for each-trait not intended — Separate 
marks when necessary: Writ Petns. Nos. 1202, 
1607, 1608 and 2739 of 1974 D/- 2-7-75 (Kant). 
Reversed ` : SC 2482 


KARNATAKA RENT CONTROL ACT 
$ wri (22 of 1961) 
. See under Houses and Rents. 

KERALA CHITTIES ACT (23 of 1975) 
wi-Ss, 17, 70 — Kuries started before com: 
mmencement of Act — Section 17, if attracted 


Ker 151 A 
—-—S, 70 — See Ibid, S. 17 ` Ker 151 A 


KERALA LAND REFORMS 
5 (1 of 1964) 
See under Tenancy Laws. 
KERALA UNIVERSITY ACT (l4 of 1957) 
See under Educatian..: . - 3 
LAND ACQUISITION ACT (1 of 1894) 
——S.:4 — See City of Bangalore Improvement 
Act (1945), Ss. 14 to. 18 SC 2403 A 
——S. 6 — See also City of Bangalore Improve- 
ment Act (1945), Ss. 14 to 18 SC 2403 A 
—-—Ss. 6, 6 (1), Second Proviso —~ Orissa Grama 
Panchayats Act (15 of 1948), S. 40-—. Phrase 
“Public expense” used under the declaration -= 
Meaning T Compensation for acquisition out 
of Grama Fund is a public expense ; 
E ; Orissa 230 B 
+S, 6 (1), Proviso 2 — See Ibid, S. 6 
Ast + Orissa 280 B 


——-S.'6-A (as, amended in West Bengal) — See 
Calcutta Improvement Act (1911), S. 48 (2) 

Cal 453 A 
—-8, 23 — See City of Bangalore Improvement 
Act (1945), Ss. 14 to 18 SC 2403 A 


LETTERS PATENT ear AS APPLIED 
TO GAUHA 


TI) 
—— Letters Patent Appeal fram decision of Single 
Bench Judge in first appeal--Gross objection lies, 
AIR 1957 ait 48, Dissented from : 
Gauhati 106 


LIMITATION ACT (9 of ue) 
——S§. 15 and Art. 182 — Civil P. C. (1908), 
O. 21, R. 53 — Execution of decree — Decree 
attached in execution of another decree — Execu- 
tion application struck off —» Fresh application 
for execution after reversal of attachment order 
— Limitation SC 2486 
——-Art, 182 — See Ibid, S. 15 |. SC 2486 
`, . LIMITATION ACT (36 of 1963 
———S. 12 and Art. 136 — Execution of decree — 
Time taken for obtaining certified copy of decres 
cannot be excluded in computing limitation under 
Art. 186 se Cal 471 A 
Municipalities Act (1) , 5. 

T ny 
——Art. 24 — Municipalities — M. P. Muni- 
cipalities Act (1961), S.-319 (2) Madh Pra 228 
-=—Arts. 64 and 65 — Suit on proprietary title 
to land based on purchase — Proof 

; . Orissa 218 A 
Arts.°64 and 65 — Permissive possession —— 


ACT ; 





‘Possession of licencee — Possession-by relatives 


after death of original licensee —- Whether be- 
comes advérse or. unlawful to owner — Unlawful 
Orissa 218 B 


possession ‘whether always adverse 


$ L 
* 7 


a 
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LIMITATION ACT, 1963 (contd) pS es 
Art, 65 — See Ibid, Art. 64. i 


Orissa 218 A,B: 
Art. 136 — See Ibid, S. 12°” Cal 47t Af 


MADHYA’ PRADESH LOCAL AUTHORITIES - 


SCHOOL ‘TEACHERS: (ABSORPTION IN --- 


..GOVERNMENT SERVICE) ACT sons 


ain (25 of 1963) > a, 
` See under Education, | a 
MADHYA PRADESH MADHYAMIK SHIKSHA 
ADHINIYAM {23 of 1965) -. 
See uder Education. ` 
MADHYA PRADESH MADHYAMIK, SHIKSHA 
REGULATIONS A 
` See under Education. 


MADHYA PRADESH MUNICIPALITIES’ ACT. 


(87 of 1961) ` 
See under Municipalities. ‘ 
MADHYA PRADESH VISHWAVIDYALAYA | 
ADHINIYAM (22 ‘of-1978) ` , 
See under -Education.. 
MAGADH UNIVERSITY act (4. of ' Kog 
; See under Education. E, 
MAHARASHTRA MUNICIPALITIES ACT. = 
.(40 of .1965) . ee i 
» Beg. under Municipalities, pa 
“MAJORITY ACT (9 of 1875) beg ete 
ace 4 — Computation of age — Person born 
on 8-12-1957 — Would attain majority at mid- 
night of 8-12-1975 i. e ‘first moment of 8th ‘day 
May, 1975 : Mad, 399° 
MALABAR. TENANCY ACT (14 of 1930) 
.See under’ Tenancy Laws. AE 
MINES AND MINERALS (REGULATION AND. 
RN DEVELOPMENT) ACT (67 of 1957).. 
——Ss., 4;'10, 17°44 Mineral’ Concession Rules 
(19860), Rr. 58, 59 and 60 — Application for grant 
of ‘mining’. lease for Bauxite in. reserved ' area — 


Rejection :— Validity. AR 1972 Orissa - 68, ° 
Overruled. > . SC 2591 
sS., 10, — See. Ibid, s ‘4 - SC-2591. 


; =. 15, — Validity — Regulation and: develop- 


ment: of minor minerals —~ Not beyond jurisdic- 


tion’ of Parliament and hénce Section’ 15 is not_` 


void ` 
7. 17 — See’ ibid, Sst acs 


‘MINERAL ‘CONCESSION’ RULES (1960) : 

' =——R. 58 — See Mines and- Manik (Regulation 

, and Developme t) Act (1957), S 

ee Minés an "Miserals’ (Regula- 
tion ae Development Act (1957), S., 4 

- §$G@'2591 


LARR? 60 ‘See Mines and Minerals’ (Regula: 
tion and Development) Act: 195% So E 
C 2591 


MOTOR VEHICLES ACT (4 of 1939) 
S.. 77, Sch. 10, Regns. 6, 7,— “Absence, of 


Guj 190 


notification and non-erection of traffic.. Scope’ ot 
Regulation explained, Mise: Appeals Nos. 30, 31, 
86 and 37 of +1973, DH 1B: 7-1975 : (Orissa), 
Reversed > . . , Orissa 224°A 
——5. 110-B — See also s 
a Ibi S., 110-ĐD ve) Him Pra, 93:AC 
2 Evi lence Act (1872), S. 114 
Orissa . ‘218 A 
: {i Torts — Contributory Orissa 218 B 
4) Torts — - Damages "Orissa AER Cc 


——S. 110-B — Negligence’ One ness -De 
termination — Test, — Doctrine of “last oppor-: 


tunity” — Applicability. Misc. Appeals Nos. 30,- 


31, 36 and 37 of 1878, D/- 18-7-1975 (Orissa), 
Reversed Orissa 224 G 


_ SC ,2591- ' President `i s 
—-S 


SC 2591 . 


MOTOR VEHICLES:ACT (contd) 5-20 Co A 
———S, 110-B — Accident resulting in death: of 
motor cyclist — Deceased drawing salary of 
Rs. 661/- per month — Compensation — Deter- 
mination. Misc. Appeals Nos. 30, 31,36. and 37. 
of 1978, Dj- 18-7-1975 (Orissa), Reversed. - ; 

Orissa 224 D 
aS. 110:C: — Procedure —- Tribunal not strict- 
ly -governéd. by rules of evidence — Vouchers 
and receipts produced by person-claiming damages 
— Not objected to by opposite party — Docu- 
ments could be duly considered in awarding com- 
pensation. .. . Him Pra 93 B 
S. 110- cc: — Award: of interest on compen- 
sation — Interest at 6 per cent ‘can be awarded 
on amount of compensation from: date of applica- 
tion to date of payment Him Pra 93 D 
——Ss. 110-D and‘110-B — Award of damages 
by Claims Tribunal — High Court when can in- 
terfere . Him Pra 93 A 
—Ss. 110-D- and 110-8 —+ General damages 


, - Telating to pain and suffering — Assessment of 


Him Pra 98 C 
—t-Sch: 10, . Regn. 6 = See ‘Ibid, S. 77 > 

Orissa 294 A 
——Sch. 10, -Regn. 7 — See ‘Ibid, S. 77 

‘Orissa 294 A 


' MUNICIPALITIES 

-pan AND ORISSA MUNICIPAL ACT (7 of 
——S. 389'(c) — Power of Government under — 
Exercise of — Scope SC 2573 G 
“tees AKA MUNICIPALITIES ACT (22 of 
~S. 42 (11) and (12) — Government Order 
oti 16-3-1967 issued under S. 42 {11).— Posts 
siden and Vice-President — “Casual vacancy 
Term’ of office of new incumbent would only 
enuré for unexpired term ‘of previous Soe 


ant’ 225 


=M P. MUNICIPALITIES ACT (37' of 1 1961) 
——S, 319 Glee 


—. Suit for refund of municipal 
tra vires ‘by court —-’ Limitation 
Madh Pra 228 
—MAHARASHTRA ` MUNICIPALITIES ACT 
(40 of 11965) oc ors 


tax ;declared, 


vecrte$3, 85 2); 66: — Strength of Stadia Com- 
n 


mittee — Itris anelusive: an ot: erase of. the 
Bom 439 B 
: ie — See also. Ibid, S. 65 (2) , 
s Te Vite, u “hey f Bom 489 B 
——s. 68 = Election‘ of councillors to Standing, . 
Ginnie :— President has right to take part in 
deliberations of ‘council and to‘vote Bom 439 A 
—PUNJAB' MUNICIPAL ACT (3.0f 1911) 
——Ss. 12-D and'12-E —~ Punjab Municipal Elec- 
tion Rules’ 1952, R. 5 — Newly constituted com- 
mittee — Co-option of members — Co-option 
must be-held in the same meeting in which oath of 
Miglani administered to elécted members 
Punj 389 A 
Bae 12-E..— See: Thid,(S..12-D . “Punj 389 A 
~——S.. 45 (1) — Notice ‘of discharge — Require- 
ment = Issuance of one month’s notice, not man- 
datory. —:-Tender of one month’s salary’ in lieu of 
one. one donti Noticė, valid Punj 396 A (FB) 
45 (1) — Notice of. discharge — One 
oan salary- io lieu of notice — :Amount of 
salary to be paid or tendered along’ with notice 
— Otherwise; notice: invalid Punj-396 B (FB) 
Toe MUNICIPAL ‘ELECTION. RULES 
—--R. 5°'— See: Municipalities — Punjab Muni- 
cipal A Act (1911), S . 12-D _Punj 389 A 
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NEGOTIABLE’ Neu MENTS ACT (26 of PENAL CODE {contd.) 


1881) -. —S. 149 — “Any member” — Mere 1 innocent 
——S. 118 (a) — Suit on pronote — = Execution presence, if makes accused a member of‘ unlawful 
_ admitted — ‘Preguinption is that the hand-note is assesmbly — Criminal Appeal No. 787 of 1970, 
‘for consideration“ —`Burden is onthe defendant. -. Be 51i 1971 (Bom), Reversed á : 
to prove absence: of -consideration ©. -8C 2566 A 


Gauhati 103 A Ss. 149, 395 — ‘Offence ‘under S. 395 2 
ORISSA CONSOLIDATION: OF -HOLDINGS - into existence only tei of dacoity Aged 3 





AND PREVENTION OF FRAGMENTA- -- > mitted by five “or. mote! persons jointly == Ques- > - 
. ‘TION OF LAND ACT’ +.) © tion “of applying S. 149, is therefo ore a maa ` 
(21 of 1972) ~ eS plusage ` | SC 2566 C 
See under Tenancy Laws. - o — * 3 
ORISSA GRAMA PANCHAYATS act.” ce a - See also” Evidence’ Act (1872), S. 3 
(15 of 1948). , se 2488- . 
See under Panchayats. ` Ree Oey Be doe. 302; 304: Sant 34.— Injuries caused by ” 
i PANCHAYATS | an ` e appellants sufficient in ordinary course of nature ` 


: to cause déath | = Appellants did intend to cause 
_ BOMBAY ¥aLACE PANCHAYATS ACT (6 of those injuries < i Held t hat High Court was cor- 


-1933) - . rect in alt l 
LS. 89 (as amended i in 1954). “Words “Houses: 302 jE hake conviction from Ss. SC 2455 R i 
and Lands” — Meaning — Words include : all z 





b ildin in ludin ‘factory. buildin SIP IRY Se 
eee nn ae i a C 2463 AL tiple injuries — Death’ caused — Accised held 
—HIMACHAL.- PRADESH PANCHAYTI RAJ ` guiltv under S. 304,- Part ID and not under $. 302, 





` © ACT (1968) (19 of 1970) | . Criminal Appeal No. 559 of 1971, “D]- 25-9- 1972 
Ss, 4,5: Change in Gram. Sabha area — _ Punj), naire SC 2499 F 
Does not ‘affect constitution . of Gram Sabha. itselt . P and: 109 —  Abetment: of müúrder .— 

“Him Pra*.98 roof —-Evidence’ of- indépendént eye-witnesses — - 
Rca Se, er ‘See’ Thid, S.4 7 °° Him Pra 96 corroborated by dying declarations —~ Case against: ` 
—ORISSA GRAMA PANCHAYAT ACT aš ot > appellant held’ was proved, SC 2588 B 
- 1948) - “$s, 302' „and 304, Part. I — Murder — 


——S, 39.— Ac uisition of-lands — ‘Providings ot Heldin the’ “circumstances - offence ; i fell under 
Act not strictly complied with in regard to initiat- first part- of S. 304. and ñot.S. 302 Accused- 
ing the acquisition, proceeding, ~-=. Acquisition is -sehtenced to 7 years’ -R. I, — Criminal Appeal 
not vitiated ` „Ọrišsa 230.D, No. “S98 of 1974, D/-. 6-2-1975 o, ‘and Har), 


——sS. 40 — See Land Acitasition Act (1894), Reversed - ~.. SG’ 2618 


‘Ss. “302; 1304, “Part Tre Sy Cea causing mul: `| 


. Orissa 230 B S: 304 — “See. Ibid, S. 302. „a, SC. 2455 AL. K 


S. 6- 

` —S. 40 Q) h) — Gift of money by villagers ——S. 304, Part’ Ta See Abid, S. #802. E ; 
to-Grama Fund . for laying of the road made. ` LE SC 2619. ` 
through Sarpanch: — Constitutes- part of Grama S. ..304; “Pare i — See Ibid, g “$02: oe 





Fund — No resolution of acceptance by Grama en tidy S 2499 F 7 , 
TRR gt a er ae ota daoa STS. 823 — See Tid; S147 $0'2423'C 
EA oe . aes ~+_S. 324 + See Ibid, S. 147 ae, SC 2423 Ù 
<-> PARTNERSHIP ACT (9 of 1939) À eo ema on Thid. s aay a “$C 2500, i $ 
=S. 33 De Onani be Pahna retiring ©. °° TFS 3 mr 
partnér pa after due‘ notice to him*— Held `+. Mal 1 es ae Tee 
cannot ‘be said. to be not in good: ‘faith 0 ar ` PRECEDENTS a eae 
© Cal 459 A > Judicial Poa —, See Constitution. of 
as. 48: — 'Apodintmént: ‘of: receiver over busi- “India, Art.. 141 SC 2547 B gr 
- ness of new firm ‘when. not: ‘warranted UOP . ——Duty ‘of High Court ‘to’ follow“ opinions ex- ` 
: Cal: 459 B` ` pressed y larger. praene; of ‘Supreme Court , 
——S. 46 — Dissolution of. partnership: - — ‘Ap- . ., SC 2433 A 
pointment of receiver--— Application for- appoint- adela precedents `- — ` Doctrine. of prospec- ™ 
ment of —. Laches,—- -Application lable to be re- ` tive overruling. . <, ‘All 582 B ER : 
jected’ ~. - Cal 459 C © oe 


——S. 69 — Decre obtained by. uoregatoren firm PREY ENSION OF CORRUPTION ACT 


(2 of 1947) - 
in contravention. of S. 69 is nullity and cannot 
be executed —. Objection can’ be- ET at stage ——S 5. (2) —. "Petty , official. ‘accepting’ small 
of execution i Cal 471 B :amount — “Sentence . SC 2462:A 
i “+S. 5 (2) — Sentence — Accused a first of- 
PENAL CODE (45 of 1860) - fender ‘and-a small. official ‘relatively young ‘in 
=s. 34 — See Ibid, S. 302 SC 2455 A career — Consideration for ‘parole — It is matter 
S, 109 a See Ibid, S. 8302 - : SC 2588 B for consideration of authorities SC- 2462 B 
aa 147, 148, 323, 324, 326 and 149 — Free PROBATION OF OFFENDERS ACT (20 of 1938) 
fight between two parties armed with weapons — Pre, S. 6 — Object of Act — Applicability 
Accused party not being the aggressors no case of g- SC 2566 B 
either under.S. 147 or S. 148 AH be ge ara 5, > — See Ibid; Pre. SC -2566 B 
ee Da (ROY ead OT d “PROVINCIAL INSOLVENCY ACT (5 of 1920) 
SC 2423 C ~——S. 3 (1) — Insolvency cases — Order of Dis- 
——S. 148 — See Ibid; S. 147 SC 2428 C ~ trict Judge conferring powers to Additional ‘Dis- 
— 5S, 149 - —+ See a Ibia, $ . 147 5 trict meee to deal with them — Order ultra vires 
SC 2423 C Raj 254 
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_ PUNJAB CIVIL SERVICES (PUNISHMENT: 
: AND APPEAL) RULES (1952). _ 


R. 14 — See also Constitution of- India, Arti- - 


SC 2490 A 
ae Fä l4 — Government “officer susperided and 
‘then reinstated -—- Subsequently reinstatement 
order set aside-—- Effect ©. ...- SC 2490.B 





FUNJAR EDUCATIONAL’ SERVICE CLASS m- 


OOL CADRE RULES (1955). 
. See cease Education. `- 
PUNJAB G GENERAL SALES TAX ACT ` 
= “ (46 of 1948) .; ; 
© See under Sales Tax.” 
PUNJAB MUNICIPAL ACT ‘6. of om) 
See under Municipalities. 
PUNJAB MUNICIPAL ° ELECTION. 
RULES. (1952). 
Sec: under Municipalities. = 
PUNJAB SECURITY OF LAND TENURES ACT 
` "(10 of 1958) 5-5 <- 
See inde? Tenancy Laws. © +! 


PUNJAB VILLAGE COMMON LANDS (REGU- 


- LATION) ACT (18 of 1961) 


S. 7 (4) (0 Catered by S. 5) Punjab Village Cém- 
mon Lan 
ment Act (1973) 
— Right is not available when. first appeal .pend-- 
ng on date of 
Act has been decided after such date, > Punj.387 
PUNJAB VILLAGE COMMON LANDS (REGU- 
- LATION) HARYANA SECOND AMEND- 

tt . MENT. ACT (23 of 1973) 
228 5 — See Punjab Village Common Lands 
Regulation) ) Act (1961), S. 7 (4)- Punj 387 

. RAILWAYS ACT (9 of .1890) 
——Ss. 3 (6), 72, 80 — Railway administration 





or its General, Manager, if a juridical person — ` 


Scope of Ss. 79, 80,. Civil P.-C. — Money suit 
against railwa 
‘—. Against whom exists ri. “SC 2538 A 
——$:.72° — See: Ibid, S. 3 (6): 

ed by the owner for the ptirpose. ‘of sale on com- 
mission cannot maintain `a suit for compensation 
on account of. loss or damage to goods: im transit, 


Delhi. 335 
—s. 80 —: See Ibid, S.-3 (6) -~ 
ATASTHAN benders eg ORDINANCE. 


eee: “510 (3): — See Provincial Insolvency . Act 
(1920), S: 371) ’ <- Raj 254 
RAJASTHAN PREMISES (CONTROL OF RENT 
~ AND EVICTION) ACT .( a7 of 1950)" 
See under Houses and Rents. 
` REGISTRATION OF BIRTHS AND’ DEATHS 
ACT. (18 of 1969) 
Las. 13 (3) = — Entry of date of. birth made ` pur- 
suant to the directions of a Magistrate — Such an 
entry. is not conclusive evidence of the disputed 
date of birth Kant 231 B 
REPRESENTATION OF THE PEOPLE ACT 
(48 of 1950) 
——S. 23 — See Representation of the People 
Act (1951), S. 62 (1). 
——S. 23 (8) — See Ibid, S. 30 (b). d Bi 
SC 2573 B 
Ss. 30 (b) and 23 8) — Representation of 
the People Act (1951), S. 100 (1) — Election 
tition — Electoral Roll amended in violation of 
. 23 (3) — Action is open to challenge 
SC 2573 B 





lation) Haryana Second Amend-.. | 
3) Right of second appeal under , 


commencement of Amen ment - 


administration — Right to reliet:, 


` SCr2538- AL! 
——S. 73 — Person -to whom: goods aré consign. 


-Act (1956): S. 8 (3) (b) 
SC 2538 A ` 


T sEntry. 1$: ~: ‘Meat “on hoof 


_—+Sch:' 8, Entry 18 — See Ibid, S. 6 ae 


_ by Central Government 


SC 2573 A 
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REPRESENTATION: OF THE PEOPLE ACT 
(48. of 1951) - 

s 62 (1) — Representation of the People Act 

(1950),:S. 23 (3) — Name of person entered in’ 


. electoral roll in violation’ of S. 28 (8) — Such per- 


son has no right to vote merely by reason.of a 
tion 62 (1) - SC 2578 A. 
S..100 (1) — See Representation me the oe 
‘Act (1950), S. 30. .(b) -. C. 2573 B 
— 5; 100 (1) (b) — ‘See also Ibid; S. te A 





SC .25738 E 
eae 100:1) (b) and 128 (1) (A) OF —. Soares 

- “of bribery — roof o 2573 D . 
~ Ls! gs 116-A, 123 (1) (A). (b); 100 T T) — 


-Charge of bribery — Except. for substantial rea- 


- sons, the Supreme Court will not embark upon a 


: detailed assessment of oral evidence 
ae SC 2573 E 
igi i25 (1) (A) b) — i Li ; 
ay Ibid, S. 100 (1) ey SC 2573 D 
(2) ‘Thid."S..116-A ` SC 2578 E 
` REVENUE RECOVERY ACT 
(L of - 1890) 
Č 8. 3 — See Ibid, S. 5 Pat 355 C 


Ss. 5, 3 — Dues payable. to the €. S. I. Cor- - 

poration, ‘under S. 73-A, Employees’ State Insu- 

rance: Act.— Ceértificate ’ proceedings for recovery 

‘under Ss. 3 and’ 5 of Revenue ‘Recovery Act — 

Validity. ; Pat 355 C 
SALES TAX 


—BIBAR SALES TAX -ACT (19 oÉ 1959) 

—S. 16 (5) — See Sales Tax — Centra] Sales 
Tax- ren (1956), S. 2 (g) A ' SC 2478 
—CENTRAL SALES TAX ACT (74 of 1956) 
——Ss. 2 (g) and 3 (a) — Supply of crude oil by. 





- Oil and Natural Gas Commission to Indian Oil 


Corporation whether amounts to sale © SC 2478- 
——S."8 (a). See Ibid, S. 2 (g) SC 2478 
_——S. 8/(3) (b) — Central Sales Tax (Registra- 
tion-.and Tumoyer) Rules‘ (1957), R. 18 — Com- 
pany carrying..on business in‘tea planting and 
mamtfacturing. — Fertilisers: etc. for use in:tea 
‘cultivation, i f ineludible in reeientan certificate ` 
SC 2469 - 


“CENTRAL: ‘SALES’ TAX. (REGISTRATION 


; AND- TURNOVER) RULES ( (1957) - 

——R. 13 — See Sales Tax -Å * Central: Sales Tax 
; ‘SC 2469 

PUN AB- GENERAL’ SALES fax ACT (46 ot 


1948 
—s. 6 and; Sch. 8, Entry 18 — Exemption ‘under 
‘whether taxable, 
L. P.A. No: 107 of 1970, D/- 19-5-1970 (Punj 
‘and Har), Reversed SC: 2544 


2544 


SICK: TEXTILES UNDERTAKINGS (NA- - 
TIONALISATION) ACT (57 of 1974) 
——§. 4:(6) — See Ibid, S. 5 (2) (a) Pat 372 B 
——Ss. 5 (2) ered 4 (6) — Liability of Central 
Government for loan — Advance should have 
been made after management has been taken over 

É - Pat 372 B 

‘SPECIFIC RELIEF ACT (47 of 1963) 
——S. 16 (c) — Contract for sale — Suit for 
S performance of contract — Averments in 
aint-— Whether necessary averments lacking 
Pat 395 
SA 38 and 40 - — Injūnction — Grant of — 
Principles — Breach of obligation essential — 
Failure to establish any deliberate and mala fide 
action of defendants leading to loss — Damages 
cannot be ‘granted: Orissa 236 A 





14 


SPECIFIC RELIEF a ona ARE 
Orissa a A 


. 40 — See Ibid, S 
ma a h). — See Gal p C. (108), S . LS 
` STAMP DUTY i 


“STAMP ‘ACT (2 of 1899) 
© $8, 2 (17), 5 and, @ and Sch. LB (A.B) 


` ‘Arts..35 and 41 — Firm’ — Deed of dissolution 


“providing for rights and liabilities of outgoing and 
an, a o and also creating charge ia 
favour oF outgoing partners 2 ee of Pay: 

ts t ‘be ade to them — Stamp duty payable 
is ese aa Andh Pra. 417 (SB) 
aS, 5 - — > ‘See! ‘Ibid, S. 2 (17) 


Andh Pra 417 (SB) 

——S. 6 — ee, Ibid,s 2 (17 
gs ; JEN “Pra 417 (SB) 
———Sch. 1-b (Andh. Pra.), Art. 35 — See Ibid, 
$..2 (12); . , Andh Pra 417 (SB 
—+—Art. (Al — See Stamp Duty — Stamp Ac 
(1899), s” 2 an, i  Andh Pra 417 (SB) 





at eo k 4 ` 7 i p 
' SUPREME COURT RULES (1966) ° 


iO. 47, Rr, 4 and 6 — Orders ji _supersession 
of earlier ordet when can be passed” sc 2542 
——-O, 47, R. 6 — See Ibid O. 47, R 4. 


SC 2542 - 
TAMIL NADU ESTATES (ABOLITION AND 
CONVERSION INTO: RYOTWARI]) ¥ 
-> > ACT (26 of 1948) . : 
| See ‘under Tenancy Laws. - 


TAMIL NADU HINDU RELIGIOUS A AND 
ce CHARITABLE ENOWMENTS A 
© (22 of 1959) 
-=S 2 — Notification’ extending ' all. ae any 
. of the provisions of Act to’ Jain public institutions 
and endowanents — Effect - -> 
‘S, 2 (2). — Jain Public Religious’ Institution 
to :which Act has been extended —. ‘Appointment ; 
.of Hindu Carman can be made nt 
"ye a ora > i ms 
whl ty y “TENANCY LAWS. 
ANDHRA |; PRADESH -ALAND .’ REFORMS 
(CEILING. ON: AGRICULTURAL HOLDINGS) 
» ACT. (L of 1973). 
wr£455.38 — See Ibid, S we 
=. +10, — ; See, Tid. § 1B sy -Andh Pra -423 
Ss. ‘72, g and 10 — “Holding — Detéimina® 
tion — Land: 
Person having: vestéd. rij 


ttheréin — - Holding ‘ot 
; such persorr with vested’ 


‘right ~— Détermiriation 
4, Andh Pra ‘428 
' BIHAR LAND REFORMS ACT (30 of 1950) 


—i—Ss, 2 (r), 4 (a) and 10 — Existing lease of 


mining rights on date of vesting — Sub-lessee . 


from a Head -> Head ilessee is: not a tetiure-hol- 
der — His rights as a Head lessee’ of mines and 


minerals also did: not cease - SC. 2520 A 
Seed (a} — See Ibid, S. 2 (r) SC 2520 A 
—~—S, 10 — ` See Thid, 5, 2 (r) SC 2520 A 


-~-BIHAR LAND REFORMS (FIXATION OF 
. CEILING AREA AND ACQUISITION ‘OF 
SURPLUS LANDS) ACT ‘(12 of 1962) 
——S. 4 (c) and (d) —..Meaning of ‘works’ — 
Lands, if not irrigated by works‘as mentioned "if 
Section 4 (a) and (b), will be referred to, as class 
IV lands and not class II lands Pat 382 
--HIMACHAL PRADESH CEILING ON LAND 
HOLDINGS ACT (1972). (19 of 1978) ‘ 
aS: 1 (as amended by, Himachal Pradesh Cell- 
ing ,on Land Holdings Amendment Act, 1973) — 


` SC. 2450: C” 


Andh -Pra 428 - 


SUBJECT INDEX, A.I. R. 1976 DECEMBER 


TENANCY LAWS: —.H.. P.. CEILING ON 
LAND..HOLDINGS ACT (contd.) 

Provisions are pot vague or incomplete and are 

workable, Him Pra 82 L (FB). 

——S,. 1 — Validity — Act is not void far legis- 

lative incompetence .- - Him Pra 82 M (FB) 

— Ss. 3 (k), 8.() and 4- — Definition of orchard 


-. Exclusion: of land under Banana: qr Guava 


ae 


r 


SC 2450 B - 


$ pointed day , and. the. 


‘in possession: of limited:.owner — `. 


pemn — No discrimination is imposed: — Such 
and falls under S. 3 (f) — Permissible area has 
to be determined , under S. ps wich 

im’ Pra. 82 F (FB) 


——$s, 8 (k) and 5 (9) — eter of Tea Estate 
No discrimination is created . : 
Hitn Pra 82 G (FB) 
——Ss. 3 (m) and 4 — Inclusion of mortgagee 
with ‘possession: within the scope of Section 4 — 
Validity — Being’ a: legislative! policy ‘Court can-: ` 
not determine its wally 
Him Pra 82 H- (FB) 


ae | G ‘amended: b Himachal Pradesh Ceil- | 
se ri Land poli endment Act (1978) e 
e also. -. 


Ibid, SÌ 3° J 2! Him Pra'82 F (FB 
Ibid, S. 8 am {as spande by Himach 
Pradesh iling Tead Holdings 


Amendioant Act (1973) ` : 
» Him Pra 82. H (FB 
ae 4— Validity — Provision does. not. i (FB) 
-~ discrimination between n minor son and adult son = 
Provision does not -yiolate Art. 14 of the. Con- 
‘stitution > ._ Him. Pra, 82 (FB) 
ae 4 = validity. — Poro Hoes not make 
rimination een a s se 
and A son whose father is d eado ao a sleek . 
Him Pra 82 C TFB) 


s. 4. ‘Validity — Provision d t im 
discrimination between different. Coes Be Tand fe 


- Him Pra 82-D 
Aces 4 “Determination of sil i 


ermissible area — 
-Yield of land. has- been:-takér ha consideration ti 
E permissible - areas; b ke arya ; 
{ > . Him Pra 82°. -É (FB) 
LLS, ‘hee a = Omission in the -Act;to- take account 
gf- -minors who-attained’ majority -between’ the. ap- 
date. on which- Acti.came into 
forcé:— Being a matter. ofi legislative policy Court 
cannot adjudicate Him Pra 82 I (FB) 
TARS, 4— Validity —* Lands held by reli 
Institution, c Right: of stich+instituon' rder Aa 
clé 26 óf the’ pensation is nat violated. 
- _ Him: Pra; 82° F (FB) 
tS. 4 (4) 5 ‘validi Provi z 
late Art. 15 of ‘the, "Gonsifation donr doat vie 
SE YG po SN. Hih Pra. 82 ‘A YEB 
—— 5.15: (8) 0 (as! emefidod! by’ Himachal Pade 
Ceiling on Land Holdings Amendment Act (1973) 
-a See Ibid: St 3 (k):-(as amerided' by' Himachal 
Pradesh Ceilingt:on: Land! ‘Holdings Amendment 
Act ay het ‘Him Pra 82 G- (FB) 
——S.-7 (1) — Validity — Invalidation of trans- 
fer of land which is valid under Transfer of Pro- 
perty Act — mconsistonoy if any is saved under 
` Art. 254. , :.: Him Pra 82+N {FB} 
——sS. 14 — Payment of compensation is not illu- 
Hp: and. provisions of -Art. 81 are not violated 
. _ Him Pra 82 K (FB) 


' KARNATAKA LAND REFORMS ACT (10 of 


—-—S. 68 — Ceiling on laid — Religious institu- 
tions affected by Amendment Act (1 of 1974) — 

Act (1 of 1974) is not violative of Art. 26 of the 
Constitution Kant 234 


SUBJECT ‘INDEX, A. I.-R. 1978 DECEMBER ` 15 


TENANCY LAWS (contd) © i : 
Joo aaa LAND . REFORMS’. ACT. (1 of 


mss, 2 (44),- 8 (1) (vii), Proviso, 50-A, 108 
(2) (As amended in 1971) — Decree for eject- 
ment of lessee passed by High Court after 1964 
Act but before Amendment. Act 85 of 1989 
came into force..'— Appeal to Supreme Court 
— Decree if can be reopened. under 1964 Act 
as amended in 1969 and 1971 . SC 2610:C 
— 5. 8 Ry (i) — See Ibid, S- 13 SC 2610 B 
——S. 3 (1) (vii), Proviso — See Ibid, S. 2 (44) 

sc 2610 C 
S. 18 and S. 3 (1) G) — Right of fixity of 


tenure — Cannot be claimed by a tenant of a 
holding belonging to a Government controlled 
Company . - SC 2610 B 


——S. 50-A — See also Ibid, $. a ee 


; 2610 C 
—— Ss. 50-A, 52 and 73 — As amended by 
Act 85 of 1969 — Sections are not retrospective 


but prospective in operation from 1-1-1970 


. SC 2610. E 
——S. 52 — See Ibid, S. 50-A. SC 2610 F 
——S. 73 — See Ibid, S. 50-A SC 2610 F. 


——S. 82, Explanation I — Person having two 
wives —, Ceiling area — Calculation Ker.159 
S. 108 (2) (As amended in 1971).— See 
Ibid, S. 2 ( SC 2610 C 
——S. 125 (1) and. (3) — As amended by Act 
35 of 1969 which came into force on 1-1-1970 
= ooed pending in Civil Court on 1-l- 
1970 are to determined by Civil Court and 





not by Land Board — 1976 Ker a 403 (FB), . 


Overruled C 2610 D 


—MALABAR TENANCY ACT (14 of 1930) 
S, 28 — Verumpatam tenant — Liability 
to eviction — Conditions for 


—ORISSA CONSOLIDATION OF HOLDINGS 
AND PREVENTION OF FRAGMENTATION 
OF LAND ACT (21 of 1972) è 

——-S. 3 (1) — Land notified: under the ‘section 

— Suit for partition of such land not maintain- 

able — Appeal in such suit will abate 

Orissa 239 

—PUNJAB SECURITY OF LAND TENURES 
ACT (10 of 1953) : . 

——S. 9 (1) (i) — See Ibid, S. 19-DD Punj 385 

——5. 19-DD and S. 9 (1) i — Scope of Sec- 

tion 19-DD — Land owner allotted land as gallan- 

try award before 26-1-1950 — Such person is 
small land-holder --- Application under $. 9 (1) @ 

for ejectment of: tenant is competent 'Punj 395 


—TAMIL NADU ESTATES (ABOLITION AND 
CONVERSION INTO RYOTWARI) ACT (26 
‘of 1948) , x $ 
o— Ss, 12 to 15 — Suit by erstwhile landlord 
for redemption of mortgage and for possession of 
land —- Ryotwari Patta not obtained’—. Maintain- 
ability df suit — Exclusion of jurisdiction of Civil 
Court = Andh Pra 402 A 
-—U. P. IMPOSITION OF CEILING ON LAND 
HOLDINGS ACT (1 of 1961) 
mS. 9-A — See Ibid; S. 12-A All 546 
——S. 11 — See Ibid, S. 12-A -_ All 546 
-Ss, 12-A, 1], 9-A, 13 (2) and 17 — ‘Bank a 
mortgagee of certain agricultural lands — Pro- 
ceedings for declaration of surplus land of mort- 





gagor — Rights of Bank as mortgagee ` All 546 
——S, 13 on See Ibid, S. AS ‘All 548 
——S, 17 — See Ibid, S. 12-A : : 


All 546 


SC 2610'A - 


TENANCY LAWS (contd.) ns i 

—U. P. ZAMINDARI ABOLITION AND 
“LAND REFORMS ACT (1 of 1951) 

——Ss. 4, 117 (1) — Vesting under S. 4 is ab- 
solute — Further vesting in Gaon Sabha under 
S. 117 (1) — Effect of — Locus standi of State 
to file appeal against’ decision of lower court in 
absence of Gaon’ Sabha - SC 2602 A 


— “Appurtenant” to buildings — 
Meaning of .SC 2602 B 
——S. 117. (1) — See Ibid, S. 4 SC 2602 A 


—W. K ESTATES ACQUISITION ACT ‘1 of 
1954 ` 
——Ss, 2 (b), 8, 4, 5 — ‘Incumbrance’ and “in- 
termediaries or other persons” —- Meaning of — 
Right of Cattle-grazing enjoyed by villagers' whe- 
ther vests in the State. ILR (1967) 2 a 386, 


Reversed 2599 
——5. 3 — See Ibid, S. 2 (h) SC 2599 
——S. 4 — See. Ibid, S. 2 (hy SC 2599 
——§, 5 — See Ibid, S. 2 (b) SC 2599 


—WEST BENGAL LAND REFORMS (AMEND- 
MENT) ACT (12 of 1972) 

Pre, — See Constitution of India, Art. 31-B 

. Cal 436- B 

——S. 14-K (e) — Definition of an orchard — 

Scope — It does not form part of an estate with- 

in Art. 31-A (2) of the Constitution Cal 436 G 


———Ss. 14 (L) and (M) — Constitutional vali- 
dity. (1974) 78 Cal WN 639, Reversed 

Cal 486 E 
——S, 14-M — Constitutional validity 

Cal 486 D 


S. 14P — Constitutional validity — Section 
does not contravene Art. 31-A (1) 2nd Proviso. 
(1974) 78 Cal WN 639, Reversed Cal 486 H 
——S. 14-Q (2) — Fixation of ceiling relating to 
orchards — Constitutional validity Cal 486 FE 


TORTS 





——Contributory negligence — General Rules re- 


garding — Collision of bus and cycle 
Ges Orissa 213 B 
—— Damages — Assessment —. Contributory ne- 
gligence mitigates damages Orissa 218 C 
TRANSFER OF PROPERTY ACT (4 of 1882) 
——S, 53-A — See Ibid, S. 105 SC 2506 B 
—~—S, 54 — See Specific Relief Act (1963), Sec- 
tion 16 (c) Pat 395 
—-—Ss. 68 (b) and (c) — Suit on mortgage — 
Mortgagee not bound to sue for realisation of 
security — Such suit is nat barred under O. 2, 
R. 2, Civil P. C. ) Pat 372 G 
~——Ss. “105, 53-A — Easements Act (1882), Sec- 
tion 60 (b) — Lands in possession of appellant 
under power of attorney — Sult for eviction — 
Improvements made by appellant to property — 
Recovery of value of improvement SC 2506 B 
——S, 105 — Under deed A giving Theka of his 
premises on monthly rent —- On default of six 
months rent A entitled to cancel Theka and re- 
cover possession and arrears —- Deed held was 
lease, though termed as Theka All 515 A 
——§. 105 — Leasé or licence — Document 
though described parties as licensor and licensee 
held, created a contract of tenancy Bom 417 C 
——Ss. 105 and 116 — Tenant at will and ten- 
ant at sufferance — Distinction Mad 387 A 
——S. 106 — See also’ 

Evidence Act (1872), S. 67 Bom 417 A 
Evidence Act (1872), S. 114 Al 515 B 
Houses‘and Rents —— Bombay Rents, Hotel 

- and oes House Rates Control Act 
» (1947), S.-5-(8) - > Bom 417 B 
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T. P. ACT (contd.} 
-——-S. 106 — Notice of ejectment — Mode of 
service —— Notice need not be by registered post 
— Notice under certificate of posting sufficient 
— Presumption of service rebuttable- 

i . Cal 478 A 
——S. 106 — Ejectment suit — Tenants denying 
title of landlord — Notice — Necessity - 


Raj 249 G 

9, 111 — See ` 
(1) Evidence Act (1872), S. 87 Bom 417 A 
(2) Houses and Rents — Bombay Rents, Hotel 
` and Lodging House Rates Control Act 
(1947), S. 5 (8). Bom 417 B 
wS, 113 (a) — Waiver of notice to quit —. 
Acceptance of rent after notice would not ipso 
facto constitute a waiver. AIR 1926 Cal 763, 
Dissented from ‘ Andh Pra 428 
~——§, 116 — See also Ibid, S. 105 Mad 387 A` 
——=+§. 116 — Determination of tenancy — Ten- 
ant continuing in possession — Suit for damages 
by landlord — Court has discretion to fix a rea- 
sonable rate Mad 887 B 

U. P. AGRICULTURAL CREDIT ACT 
_ (19 of 1978) 
See under Debt Laws. 
U. P. HIGH COURTS (AMALGAMATION) 
ORDER (1948) 
‘See under High Court Rules and Orders. 
U. P. IMPOSITION OF CEILING ON LAND 
HOLDINGS ACT (1 of 1961) 
See under Tenancy Laws. 


. chers (Absorption in Government 


SUBJECT INDEX, A. I. R. 1976 DECEMBER 


U. P. (TEMPORARY) CONTROL OF RENT 
AND EVICTION ACT (3 of 1947) 
See under Houses and Rents. 
U. P. URBAN BUILDINGS (REGULATION OF 
LETTING, RENT & EVICTION) ACT 
: (13 of 1972) 
See under Houses and Rents. 
U. P. ZAMINDARI ABOLITION AND LAND 
REFORMS ACT (1 of 1951)... 
See under Tenancy Laws. 


WAKF ACT (29 of 1954) 
—-S, 55 — Civil P. C. (1908), S. 92 — Wak 
— Suit for removal of trustee — Considerations 
Mad 371 
WEST BENGAL ESTATES ACQUISITION 
ACT (1 of 1954) 
` See under Tenancy Laws, 
WEST BENGAL LAND REFORMS (AMEND- 
MENT) ACT (12 of 1972) 
See under Tenancy Laws. 
WEST BENGAL PREMISES TENANCY ACY 
(12 óf 1956) 
See under Houses and Rents. 
: ; WORDS AND PHRASES 
-—= “Postgraduate degree” —- See Education — 
Madhya Pradesh Loca! Authorities School Tea- 
Service) Act 
(1963), S. 10 SC 2534 B 
Word “House” — Meaning — Subject-matter 


with reference to which the word is used should 
be considered SC 24683 B 








ERRATA 
AIR 1976 Punj 265 (Aug.) 


2 


Page 318, Col. 2, In Index Note ‘D’ Line 2 


~ 


At page 265, Col. 2, Point ‘A’ Brief Note Line 3 — Read “bona fide” for “mala fide.” > 
At page 267, Col 2, Lines 4-5 — Read “bona fide” for “mala 
AIR 1976 SC 2584 (Dec.) 


fide.” 
Read ‘S. 28 (4). for ‘S. 23 (4). 


LIST OF CASES OVERRULED, REVERSED AND -DISSENTED FROM ETC. 
IN A. I. R. 1976 DECEMBER ` 


Diss. = Dissented from in: Not F. 
Revers. 


” ALLAHABAD 
ATR 1957 All 48 (Pt. C) — Diss. AIR 1976 


Gauhati 106 
1959 All LJ 167 — Over. AIR 1976 All 557. 
AIR 1976 


(1970) 75 ITR 646 (All) — Revers. 
SC 2512. 
(1974) Criminal Appeals Nos. 267 and 257 of 
1974, D/- 9-8-1974 (All) — Revers. AIR 
. 1976 SC 2428 C, E. : 
(1975) S. A. No. 2261 of 1986, D/- 3-1-1975 (All) 
-—~ Revers. AIR 1976 SC 2547 A, C. 
(1975) Civil Misc. Writ No. 3756 of 1971, 
D/- 25-2-1975 (All) — Revers. AIR 1976 
SC 2595. 
ANDHRA PRADESH 
AIR 1975 Andh Pra 35 = (1974) 1 Andh LT 192 
(FB) — Diss. AIR 1976 Pat 378. 
BOMBAY 


(1963) 65 Bom LR 15 = 1963 Mah LJ 300 — _ 


Not F. AIR 1976 Bom 417 B. 

(1971) Criminal Appeal No. 737 of 1970, D/- 5-11- 
1971 (Bom) — Reversed. AIR 1976 SC 
2566 A. , i 

(1975) First Appeal No. 13 of 1975, D/- 8-2-1975 
ae — Revers. AIR 1976 SC 2506 A. 

(1975) Spl. Civil Appin. No. 2936 of 1975, D/- 

` “18-11-1975 (Bom) — Revers AIR 1976 SC 


Not followed in; Over. = Overruled in; l 


Reversed in. 


CALCUTTA 
AJR 1917 Cal 269 (2) (Pt. I) = ILR 48 Cal 1001 
(1) — Diss. AIR 1976 Kant 226. 
AIR 1926 Cal 763 = 83 Cal LJ 272 — Diss. 
AIR 1976 Andh Pra 428. 
AIR 1976 


ILR (1967) 2 Cal 386 — Revers, 
SC 2599. 

(1974) 78 Cal WN 639 — Revers. AIR 1976 Cal 
436 E, H 

AIR 1976 Cal 60 — Revers. AIR 1976 Cal 448. 

DELHI i 

(1975) Civil Revn. No. 479 of 1974, D/- 21-2- 
1975 (Delhi) Revers. AIR 1976 
SC 2621. 


(1975) Civil Writ No. 1077 of 1975, D/- 31-10- 
prs (Delhi) — Revers. AIR 1976 SC 2394 


KARNATAKA 

AIR 1954 Mys 142 (Pt. B) = 32 Mys LJ 204 
— Diss. AIR 1976 Kant 239, 

AIR 1972 Mys 198 = (1972) 1 Mys LJ 898 (FB) 
Over. AIR 1976 SC 2408 A. 

(1972) Misc. F. A, No. 234 of 1970, D/- 10-3- 
1972 (Mys) — Revers. AIR 1976 SC 2517. 

(1978) Misc. First Appeal Nos. 77, 444-450 of 
1970, D/- 21-86-1973 (Kant) —- Revers. AIR 
1976 SC 2403 A, C. 

(1974) W. P. No. 3807 of 1978, D/- 27-5-1974 
(Kant) — Revers. AIR 1976 Kant 235, 


List of Cases Overruled, Reversed and’ Dissented From Ets., in A. 1L. R, 1976 Decamber 


Diss. = Dissented from:in; 
KARNATAKA. (contd) 
£1975) Writ Petns. Cs 1202, 1607, 1608 did 


_ 2739 of 1974, DJ- 2-7- 1975 ant) — Revers. 
` AIR 1976 SC 2482. 


l KERALA . 
1975 Rd ic 2 213 (Ker) — Revers; , AR -1976 sc 


(1975) O.P; Nö: 928- of 1975 (Ker) —. Revers. 
AIR 1976 Ker 148, 

1976 Ker LT., 403 (FB) — Over: AIR 1978 
SC 2610 D. 


MADRAS’ 
AIR 1966 Mad 394 B) = 
529 -Held obiter and Diss. AR 1976 
Bom 433 
(1967) Second ay “No. -1603 of 1962, D/- 
29-8- -1967 ` (Mad) — Revers, - AIR -1976 SC 


41989) W. P. Nos, 344 ‘and 335. of 1969 (Mad) — 
— Diss. AIR 1976 Mad 876 F. 

AIR 1972 Mad.86 (Pt. A 

Diss. AIR 1976 Ç 471 B. i 
ORISSA: o 
AIR 1972 Orissa 68 (Pt. D) = ILR (1971) Cut 
732 -— Over, AIR 1976 SC 2 2591. 

(1975) "Misc. Appeals Nos. 30, 31, :36 and 37 of 

1973, D/- E CIDR n E — Revers, AIR 


Over. = Overruled i im: 


(1986) 1 Mad LJ | 


= 84 Mad LW 654 — . 








- Revers. = Reversed in (concld.) 
“PATNA : 


_ AIR 1985 Pat 306 (Pt H) = ILR 14 Pat 70. = 
Diss. AIR 1976. Kant 226. 


AIR ae, Pat 4 (Pt. A) ree tee BLJR 470 — 


oo 1976 Cal:471 B 
(1968) ¢ C W. . J. C. Nos. 833 to "842 of 1968, DJ- 
17.0.1968 (Pat) — Revers. AIR 1976 SC 


PUNJAB 


ATR 1928 Lah 769 (Pt. B) = 29 Pun LR 715 — 
Diss., AIR 1976 Kant 226. 
(1970) L. P. A. No. 107 of 1970, D/- 19-5-1970 
Punj) — Revers, AIR 1976 SC 2544, 
(1972) Criminal Ap No. 559 of 1971, D/- 
ee (Punj) — Revers. AIR 1976 SC 


(1974) Civil Writ No. 401 of 1973, DJ- 25-11- 
; “1974 (Pun) — Revers, AIR 1976 Punj 381 


(1975) Criminal Appeal No. "398 of 1974, D/- 
oe ‘(Punj) — Revers. AYR. 1976° sc 


1975 Lab IC 986 (Pt. D) = 1975 Cur LJ-1 (Pun) 
Over, AIR 1976 Punj 381 A, B (FB), 


1976 Orissa 224 A RAJASTHAN 
"LR fee, Cut 764° ae Revers. AIR 1976 AIR 1966 Raj 265 (Pt. A) = 1966 -Raj LW. 288 
bog yr — Diss. ` AIR 1976 Guj 180. 
: Ee E “COMPARATIVE TABLE . , 
E E C ae , (11-11-1976) oe 
i ae Wat, Fae “4976 DECEMBER . 
fobs 2 “Seda, “cos All India Reporter = Other Journals . 4 
AIR 19764 sc “AIR 1976 SC AIR'1976 SC. ‘AIR 1976 SC 
aig, Other Jotirnals AIR, , : Other Journals | ATR Other Journals. | AIR Other ‘Journala ` 
3386 1976.0urLJ “ |2489" '1978"U J (0) 895 | 2459c0n1978 Serv L J 28 |2490con(1976) 2 Berv 
i, (Ori) 190 1976 Gor LJ = f=. eae 8 00740 R 758 
7 1078" ‘Ori L.R ee (Oiv) 532. 1978).1 S O R 529 |2499 1976 cri L B 
. (8Ġ) 875.. |3442: :1076:U J (80) 585: ` (1876).2' Serv ; .. . (80) 887 
T8 un G R8557] ot,,1978, Hindu -` ; - LOA4IB |2508 1976 Ud (80 "828 
_. 1976 Chand L R. LB 595. |2482 (1976) 1 8 0-0 8654- |2512 1976 Cur LJ . 
ona ` (Ori) 96 “5 a GTa) 8 s8oc612°| °° 18765 0 C ; . ` (Tax) 134 
23A ae aus? as EN ee (gi) 145 1976 UJ (E0) 758 
2400" -1976 Our LI sa ce. oai ojaga (1976) 44 Taxa- 
:. 1978 U 7 (80) 803 ee ar 2469 A onae 
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TRIPATHI ` RECENT | PUBLICATIONS ` 
JUST RELEASED 





‘The new, 1th edition of. 
Kanga & Paikhivala’s: “LAW? & ‘PRACTICE - OR- INCOME TAX’ i 
he long ‘awaited classic on’ the subject just released makes its <appearance after over 7 years. 


-E horouahiy eves and, up. dated, it is once again in two volumes, with pages. . 
1976 Rs.. 280.00 -per set ; a 


ESTATE DUTY ACT, by Nanavati & Nanavati, 8rd Edn. 


This new 3rd edition of the book is considered to-be the onl tandiri work on the subject, 
- fully revised in the light of the recent rulings of the Courts, bóth in India and U, K, with an exhaustive 
pcommentary. Indespensable to the a Banos the Bar, Chartered Accountants, Estate Duty practitioners, 
students, ete. 


1976 - Royal 8yo TO e | 980 pp. Rs. 90.00 
INTERNATIONAL BOUNDARY DISPUTES & INTERNATIONAL LAW. A Policy—Oriented Study, 
by Surya P. Sharma. 


Following: the conceptual framework of enquiry, this “book purports to discuss the nature and 
~functions of international boundaries and to examine and evaluate specific land boundary disputes in 
- the light of rules and norms of international law.. 


1976 Royal 8yo i 340 pp- ’ Rs, 55.00 
SINDU LAW OF MARRIAGE, by S. V. Gupte (2nd Edition) ` Í 


This second edition,of a popular work on Hindu Law of Marriage, published some 15 years ago, 
has now been thoroughly revised and brought up to-date with an exbaustive commentary. It will once 


yagla provide the legal profession with a standard and exhaustive treatise on an important branch of 
e law. 


” 1976 2nd Edi: Royal 80 a C 500 pp 0o Rs, 55.00 


. T.B. SAPRU’S “RESPONSA”. Selected Legal Opinions, Ed. by K. N. Raina 


» This anthology: of selected legal opinions of Sir Tej Bahadur Sapru, covers a broad spectrum of 
Jaws including: Constitutional Law and International Law, These forensic fear by‘a great advocate, 
;gurist and statesman, project the art of ae ae ‘and completely honest | opinions. ~ 


1976 ~ Royal 8yo; | 846 ppe ©. “Rs, 55.00 
INDUSTRIAL JURISPRUDENCE, by Mahesh Chandra 


Industrial jurisprudence deems to include. and encompass the entire legal ikana and | 
doctrine relating to. employer-employee relationship and other matters of labour’ interest, Equal) 
“useful to industrialists, jurists and students of industrial law. 


1976 oaj Demy 8yo 00h aanas T: -a Rs. 28.00 
FIREARMS IN CRIMINAL INVESTIGATION’ AND TRIALS, by B, R. Sharmi 


The book. encompasses the entire fleld-of Forensic Ballistics—-from the elementary principles to 
vthe latest developments—in-precise and practical. manner with cópious illustrations, case histories, 
„relevant law on firearms, case law, glossaryʻand references. 


“ 1976 Royal 8vo . e .. , Was s >o 328 pp. . ; Rs. 60.00 
LAW RELATING TO DISCIPLINARY MATTERS. & ‘STANDING: ORDERS, by G. M. Kothari 


While Standing Orders govern the. day-to-day. ‘employment relations,’ disciplinary matters condi- 
+tion the discipline of industry, . This treatise is the first classic that covers the entire statutory law and 
case law on the subject. 


1976 Royal 8yo = 2% 2058 pp. Re, 80.00 
LAW OF PRESS CENSORSHIP IN INDIA, by S. J. Sorshjes i 


In this book the“author has pointed out the inmense value of the institution of a Free Press in a 
Democracy and its necessity for the effective functioning of democratic- institutions. At the same time 
: the responsibilities attached to Freedom of RN aod ression as well as to the Freedom of Press 
have also been emphasised. - i 


1976 | Demy 8yo 7 , 988 pp. Rs. 35.00 
SEERVATS “CONSTITUTIONAL LAW OF INDIA” 2nd Edn. in 2 Vols. 


` This book has established: itself as the leadiag authority, arid the only Critical Commentary, on 
fie foe Law of; India.. Itis thoroughly revised and contains important recent decisions 
sand judgments 


1976 VoL L Bs. B “Vol T Rs, 50/- = Sold in sets only. 
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Selected 1976 and 1975 Editionś ` in Law 


AIYER & AIYER : Principles and Precedents of the. ‘Art of Cross 








eS ‘Re. 
Examination.’ In 2-Vols. «= > 5th Ed. 1976 100.06 
AIYER: Law of Contempt of Cpurt, Parliament and Public, Servants. 5th Ed, 1976 60,00 
AGARWAL : Supreme Court’Criminal Digest, 1950-75 in 2 Vols, °..- 3rd‘ Ed! 51976 100,00 
_ SETHI: Prevention of Food Adulteration Act (Central and States). . 8th_Ed..- 1976 60.00 
ROW: Law of Injunctions in 2 Vols, -,- ee “4th Ed. - 1976 120.00. 
GUPTA: Ballistic Firearms and Jurisprudence “$ |” oe coe na Ed.” 1976 35.007 
BANERJEE : Law of Civil Appeals and Revisions. ~<: te Srd Bd, eye 90.00 
BAGGA: Hindu Laws (containing all Acts pertaining to Hinda cake a i 
from 1850-1976) i : ‘1976 20,00" 
_ AGARWAL : (Hindi) Code of Criminal Piocédure me TP" 1976 „85,00 
AGARWAL : :Hindi Criminal Manual ee Acts A ieee! P. s aT E mia : 
Evidence Act and Cr. P. C., 1973) (this is the first 2 i 
book published in e containing Government EN Pak i . 
Authentic version of Hindi Cr. P, C.) ty + 1978 45,00" 
SURYA RAO: „Bare New. Criminal. Procedure.Code, 1978, (Act2of -y gog eo 
set those o 7": 1974—repealing Code of 1898) ~ wee UNS 11076 *, 20,00 ` 
SURYA RAO: Criminal Manual Major Acts. (New Cr. P. C. 1978— - i aa ia 
Indian Penal Code and Evidence) -° eat Y9T8 SOO, 
: SURANJAN CHAKRAVERTI: ‘Workmen’s Compensation Act (with f 3 
State Rules and allied laws) Brd ed. - 1976 60.00" 
Yearly All-India Criminal Digest, 1975 ddar 1976 830.00" 
Yearly Supreme Court Digest, 1975. . Lopni 1978 80,00 
BEO (RA: Powers and Duties of siatrates (thoroughly. revised i Bae es ne 
light of new Cr, P; C i “2nd? Ed, 1976 ` 40.00 
Yearly All-India Criminal Digest, :1974 i; 2 ENR “1975  80,00+ 
a oe Court Digest, 1974 >= = > ae 74 1975. 27.507. 
SWAM Law of Adverse Possession 8th Ed. 1975 35.00» 
; BINDRA + A interpre retation off Statutes : 6th Ed.: 1975. ` 70,00” 
ao of Mesne OA „5th Ed. 1975 25.00 
OODRORTE & AMEER ALI :. Law of Evidence in 4° Vols, T 18th Ëd- P 180-00- 
. CHATURVEDI: Natural and Soctal Justice’: ` C ci Qnd Ed 1975 - 50,0 
KATIYAR: Law of Easements and Licences in India ~'' . -. 8th EE y 1975 70,00 : 
Be Bradi) Pleadings & Practice (with model forma): ; . 2nd Ed; «< 21975." 50,00-> 
GOPALA A: Law of Wills 8rd Ed... 1975 50,00 
SETHI & SRE OPALAKRISHNAN, Hindu Succession Act h Ed. 1975 980,00 
JAI PRAKASH: Essential Commodities Act (with Central Control. n Soa a t’ ; 
Orders rs) „3rd Ed... 1975 . 50.007 
. BANERJEE: Law of TU Appeals and Revisions (1971 Ed: with- ag i 
i 1975 Supp.) ‘srd Edy. = 1975 ` 50.00 - 
SUBRAHMANYAN : ee Act (1968 Ed, with 1975, Supp.) in en K 
‘ Two Volumes. - ee has | -1975 80.00 
8. ROW: Court Fees and Suits Valuation Act (Central and ae fe 
(1987 Ed. with 1975 Supp.) Th Ea. 1975 70,00 
RAO: ‘Law of Negligence (1968 Ed, with 1975 Supp y i a 1875 40.007 - 
BEOTRA: Suppression of Immoral Traffic in Women. and Girls Act’. Pag : - 
(1870 Ed. Ed. with 1975 Supp.) Qnd'Ed.. 1975 25,00 
AGARWAL ; avy Council, Federal Court and Supreme Court `’ i 
:. Taxation Digest, - 1922-1974 . (1922-72 Ed. with -, poe eh aR aE 
f Addenda of 1978 and 1974 Cases) 1975 60.00 
AGARWAL: Supreme Court Sales Tax Diges t. you (1022-72 Ed; j 2 o 
with Addenda of 1973 and 1974 Ca 11975 80.00- 
BAGGA : Police Manual (containing 31 Acts of daly ue for Police Le 
l poo — Including new Cr. P. C. 19 Evidence and : 
P. C.) ice? 1975. 55,00" 
BEOTRA :; Catone Act (1971 Ed, with. 1975 Supp.) gra sie 1975 50.00 
BAGGA. 3 Labour Manua (containing about 70 Labour Acts and. ares ee 
Rules), 2 Vols, i ie ath y i.e 31975 90.00: 
SUBRAHMANYAN : Law of Minors : * ond Ed... 1975 25,00 
. SETHI: Police-Acts (Central & States) (1970 Ed. with 1975 S SP, 3rd Ed,- . 1975 40.00 
SINGHAL; Indian Partnership Act (with States Rules) (196 id, a i 
with 1975 Supp.) Ria O E E FEET 1975 55,00 
SASTRI : Societies Registration Act {Ceftral and States} “Shh Ed, 1975 20.00 
BANERJEE Law of Specific pee, T L L. aon Ed., with 1975 ate aoho e 
- Supp.) "5th Ed, - “1975 








Please place your orders with: — ao seme 


LAW BOOK: COMPANY: 
Post Box’ No. 4; ‘ALLAHABAD... WU: P.) 








` 60.00 
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Phone : 3441 Grams: Document Houses, ;- SIMLA- -3, 
( A. I, F, D, INVESTIGATION BUREAU) 1980—4018 `- 
FULLY EQUIPPED with MODERN LABORATORY & LIBRARY 
For AUTHENTICATED; SKILLED, DEXTEROUS 
and of mors than 46 ( Forty-six) Years Successful Experience 
SROGS-EXAMINATIONS on Document Examiners snd Ballistic Experts 
with NO EQUIVALENT & NOTHING PARALLEL 
Refer to: SENIOR CONSLT. 
SCIENTIFICALLY FORENSIC OPINION UPHELD by JUDGES 
of the SUPREME COURT of INDIA. 
on Examination of Questionsd Documents, Inks d Paper Analysis £ Ballistic Haperis| 


Dr. BAWA R. SINGH, Ph D, Gold Medallist 


(Great Britain), eto. F. R. M. 8., M. R. P. S. 
QUESTIONED DOCUMENT EXAMINER'S HOUSES, SIML A-3. 








SANJIVA ROW’S Book now in its 8th print, 1977 (Edn.) is a boon for Bench, Bar, 
Contractors and Departments employing contractors for various jobs, 


Vols, I & II Ready Yol. III nearing release 
E i SANJIVA ROWS 


Commentaries on 


-in dian Contract Act 


Law Relating to Tenders, Contractors, Building, Engineering and other - 
Contracts, their Execution.. and Disputes arising thereunder 


In. 3 Vols. 


1. wie Hudson and -Chitty are in England, Williston is in America, TEI Row 
1$ in india 


2. Sanjiva Row’s book stands unsurpassed while it has stood the test of time for more than 
half a century. 
Besides the regular’ commentary section-wise on the Indian Contract Act the Book covers 
. -Law and Comments in various Chapters point by point with man reference to the terms 
and clauses of contract of various departments in India alon ye phiano clauses (referred 
to in Arbitrations and in Court in several Disputes) such as C. P, W. D,, Railways, 
. E. S., D. G. S. D., Local Self-Government, District Boards, , Monitoipalitios, and Corpora- 
tions, Cantonments, Electricity Boards, -Mines, Forests, Irrigation, C. O. Public and 
Private Sectors and various other Govt. Departments. Besides terms of ees of various 
Departments have been reproduced wherever agreed and appropriate and commented 
upon including the Arbitration clauses, to render the Book easy to refer and subject easy to 
understand 
4, Case-law of various. High Courts, Supreme Court (and Privy Council) quoted is up-to-date. 
Even’ English, American, Canadian and Australian Judgments have been marshalled to 
‘"* Tlustrate the intricate points not covered by Indian Courts. - 


1977 8th Edition The Price to be announced Later. 


Place your orders with : — LAW PUBLISHERS, P. B. No. 77, ALLAHA BAD-1 
Also available with.: — DELHI LAW HOUSE 13, Rajpur Road, DELHI-64. . 





Phono: 6853 Grams! ‘Documents’ Indore 3 
.C. T. SARWATE, B.A., LL.B, F.R.M.S. (LONDON). 


Consultant To Governments of MADHYA PRADESH and RAJASTHAN. 
Consult him on all matters pertaining to Hand-writing, aria Prints, 
All aspects of Disputed Documents, Fire Arms Cases 


Cress-examination of aperis undertaken, Of five photographer soni of request, 
Offices & sana ‘ Branch alii 


eshwant : 1968, Wright.Town, 
INDORE.3, On) wT a 8 ..’ JABALPUR, Phone. 2520 


a: All India Reportar, 1978 Decombar’ 


Quality ~ zaga 
DOCUMENT EXAMINER . 
lor a BETTER Future, STATUS & SUCCESSFUL CAREER OF SECURITY 
VERY VALUABLE GENERAL TRAINING COURSE at 


COLLEGE OF DOCUMENTS SPECIALISTS © 
(Established : 1930) 


Restarted after partition of the Oountry 


. Prospectus for Postage stamps of only, ninety-five palse. 
_ QUESTIONED DOCUMENT EXAMINER'S HOUSE, SIMLA- 3. 














DISPUTED DOCUMENTS? "Phone! 565483 


= Consult : M. Ke MEHTA, Eoaminer: Questions’ Dooumenisi 
15-A/33. Western Extension Area, Ajmal. Khan Road, Karol Bagh, NEW DELHI- 5. 
Auihor of: IDENTIFICATION OF HANDWRITING « & POOR SEAM E ac OF EXPHRTS. 
th enlarged & revised ‘edition. ` ca Re. 92.50 

DARTE LTOR OF THUMB ‘IMPRESSIONS ‘& (688-2 AMINATION OF 

-FINGER PRINT EXPERTS, %nd Edition. 15-60 > 

The Supreme Court & almost ‘all the High Courts: have. purchased the books. ie ales Library, 
Various Courts throughout India send | opisina ‘dooumonts” ‘to M. E. MEHTA for opinion. 








For HANDWRITING, FIRHARMS & FINGERPRINT Opinion and Evidence. 
SIARAM GUPTA, B.80., F.A.F.8.0., LP.S. (Retd.) . 
Ex-Supdė o of P onos Scientific Section, C.I.D., cum Director-in-charge, Forensic Sciends Laboratory, U.P 
hief Govt. Handwriting. rt sea 1950, Chief Govt. Firearms Expert since'1947 and 
ief Fingerprint Expert since 19 
Lecturer in Forensic Science, National Police Academy, Institute o È Criminology & Forensic 
Sciences, M.H.A.,.Lucknow niyersity, e 
- Author-of Research Papers-on Handwriting, Firearms ont ‘Fingerprints, 
i Fellow. of Indian Academy of Forensic Sciences, . 
" Address — -a4 Vigyanpurl,' (Behind C. I. D. Office), -Mahanagar, LUCKNOW 7826006 
1551 i Gram x — OPINION LUCKNOW 





Gramer "Fergefos" l : Phoné $ „412182 
É oo HANDWRITING’ - RYIDENOE. . ae : 
By K. S, RAMAMURTHI, Handwriting Eayeri (48 years. standing! 
3, IIL Main Road, Gandhinagar, Adyar, MADRAS : 600020. pcs ck i 
Foreword by the Honourable Mr. Justice G. RAMANUJAM, Judge Hi gh Couri, Madran, ; 
' © Honourable Mr; ‘Justice. PARTHASARATHY, Judge: High “Court; ‘Hyderabad: . ; 
says the book is indispensable in the conduct of. disputed doonment ‘cases. . „Prion Rs. 30/-. - 
- Copies from K. S. PRASAD, Handwriting and Finger Print Esperi. _ : 


S II Main Bosad, Sees Adyar, Madras : ne 800020. 








TELEPHONE: 43113 © ` `` TELEGRAMS: “EXPERT, NaaPuR” 
For Expert Opinion & Evidence... 


C. T. BHANAGAY 


TRAINED IN ENGLAND: — =O FA, F80; i B.A LL.B.; F.E.M.S. (LONDON) 
Government Consultant For For Questioned oe 
opwining FINGER-PRINTS 


eet ~*Ramdaspeth,* NAGPUR di = 


E 


All India Reporte, 1976: Deoembor Er 
Grams: ‘EXPERT’ JAIPUR | i “Phones. (Office & Residence) : 721 8 5 
_ Please refer your disputed documents to o inteznationally known expert, 


Prof. B. B. Kash; yap 


; B.A, (Hons.) LL,B, (Delhi); M. I. ‘A. I. (U.S.A.) F.R.M.S. (England) 
. GONT. & COURT CONSULTANT, HANDWRITING & FINGERPRINT EXPERT 
— (Examiner of Questioned Documents of 32 years’ ‘international experience) 
_ Hony. Prof., French Association of Technica] Examiners of ‘Questioned Documents in Paris 
mi REPORTS: USUALLY SENT WITHIN A WEEK (EVEN WITHIN 24 HOURS) 
Work appreciated by Hon'ble Judges of Supreme Court of India & several Indian High Courts 
Consulted in several cases by.Govt, of India, Ministry of Home Affairs 8, P. E. Govt, of 
Rajasthan, Anti-corruption Department of North Rly. U. P, C. I. D. and Delhi Police ete. 
Various Courts from all over India regularly send documents for opinion, ~ 


Address: CHITRANJAN MARG, C-SCHEME, JAIPUR-1 (Rajasthan) 











JUST PUBLISHED 
Monir : Principles and Digest of the Law of Evidence 


5th Edition 1975 (Sections 1 to-31) Volume I >` > Rs.. 50°00 
. - Volumes II and II `. In the Press 

1. OM PRAKASH AGARWALA 1 Compulsory Acquisition of Land in India, oad 
' Fourth 1074 Edition . `’ Rs. 70°00 

2. ‘MALHOTRA : Dismissal, Disch ee Termination of Service and Punishment 

with Model Forms, 5th 1976 . ' Rs. 48°00 
3. Justice MALIK: The Art of a asa Second 1974 Edition. Rs. 40°00 
4, .HARGOPAL: The Indian Draftsman (Book on Legal Drafting) Third 1976 Edn. Rs, 55°00 
5. ROY: All India ‘Services Manual, 1972 Edn. Rs. . 40°00 
6 KHANNA: Law of Court-Fees and Suits Valuation in India, 5th Edn. 1970. Rs. 80°00 





THE UNIVERSITY BOOK AGENCY 
ELGIN ROAD, POST BOX 63, ALLAHABAD 211001 











| Fifteen Years’ ei 
a 1951-1965 


(Civit, Criminal & Revenue) 
“(In 14, Volumes) ` 


To) make. the Digest : ‘cover. the entire post: Constitution period up to ian 
ef 1965, cases of 1980 have been ingladed in it.. 


A master pisos. ‘ot -Consolidation -X8 A- monumental work = 
are kin A L B. tradition... `° 
A “MUST, BUY” FOR EVERY LAWYER. 


A key to the vast mass of case law of the post Constitution 
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THE PRESIDENT'S PENSION 
(AMENDMENT) ACT, 1978 


(Aot No. 79 of 1976)* 
[25th August, 4976] 


An Act further to amend the President's 
Pension Act, 1954. 


Ba it enacted by Parliament in the Twenty. 
seventh Year of ths Republio of India as 
follows :— , 


4, Bhort title, 


This Act may be called THE PRES- . 


‘DENTS PENSION (AMENDMENT) AOT. 
1978. 


3, Amaudment of section 2. 


In settion 2 of the President's Pension Act, 
1951 (hereinafter raferred to a3 the principal 
Ag) — 


(a) after sub-section (2), the following sub. 
gestion shall be inserte, namely :— 

"(QA) Subject to any rules that may ba 
made in this behalf the spousa of every such 
porson shall, for the romainder of life, be 
entitled to medical attendance and treatment, 
{ree of chargo.”; 


(b) for sub gestion (3), the following sub- 
‘adtlon shall be substitute], namely :— 

"(3) Where any such person is re-elected 
to the office of Pregilent, such person or tha 
sponse of such parsan shall not ba entitled to 
any benefit under this gestion for the period 
during, which such person again holds thet 
‘0 Tige.”. 


3., Substitution of naw sietion for s30- 
tlon 3. 


For gestion 3 of the principal Act, the fol. 
q owing sestion shall be substituted, namely: —~ 


Erse medical attendances and t-eatmoent to 
' ppousa of President dying In o°fise, 


"3. Bubjecé to any rules that may be mada 
dn this behalf, the spouse of & person who 
‘dies while holling the office of Prasident 
‘shall, for the remainder of life be entitled to 
‘medical attendance and treatment, free of 
“charge.” 


4%, Amendment of section 5. 
Beotion 6 of the principal Aot shall ba re- 


mumbered ag sub.section (1) thereof and after 


[*] Received the assent of the President o1 
25-8-1978. Aot published in “Gaz. of India; 
26.93.1978, Part ILS. 1, Ext., P. 1088. For 
Btatemont of Objeats and Reasons, see Gaz, of 
India; 10-8-1876, Part II 8, 2; Ext, p, 1011, 
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sub-section (1) as so re numbered, the follow- 
ing sub section shall be inserted, namely : — 


(2) Hyery rule made by the Central Gov. 
ernment under thia Aot shall be laid, eg soon 
ag may be after it is made, before each House 
of Parliament, while if id in session, fora 
total pariod of thirty days which may be 
comprised in one s3ssion or in two or more 
successive sessions, and if, before the expiry 
of the session immediately following the 
gegsion or the successive sessions aoresaid, 
both Houses agree in making any modification 
in the rule or both Houses agree that the rule 
should not he made, the rule shall thereafter 
have effect only in such modified form or ba 
of no effect, og the cage may be; so however, 
that any such modification or annulment shall 
be without prejadice to the validity of any.. 
thing previously done under that rule.”, ` 


THE CONTINGENCY FOND OF INDIA 
(AMENDMENT) ACT, 1976 ` 


(Act.No. 81 of 1973}** 


[26th August, 1978] 


An Kot further to amand the Goatingenoy 
Fund of India Act, 1950. ae 
Be it enacted by Parliament in the Twenty. 
seventh Year of the Ro»public of Inlis as 
follows :— 


4. Short title, 


This Aot may be oalled THE CONTIN. 
GENOY FUND OF INDIA (AMENDMENT) 
AOT, 1976. 


2. Amendment of saction 3, 


In section 2 of the Contingenoy Fund of 
India Act, 1950,— 


(a) in the opaning paragraph, for the words 
“thirty crores of rupee)”, the words "fifty 
crores of rupses’’ shall ba substituted: 


(b) the proviso shall be omitted. 


CC A 

[**] Received the assent of the President on 

26-8-1976. Act published in Gaz. of India; 

27 8-1978, Part U-S, 1, Ext. P.1077, For 

Statement of Objects and Reasons, see Gaz. of 
India; 13-8-1978, Part II-S. 3, Ext, P, 1093, 
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THE ANTIQUITIES AND ART”: 
TREASURES (AMENDMENT) 


ACT, 1976 . 
shor Ko. 82 of s916)* 
- [28th August, 1976] 


An Act to amend the Antiquities and Art 


Treasures Act, 1972. 


Be it enacted by Parliamont in the Twenty. 
geventh Year of the Republic of India as 
follows : 


4. Short title and commencement. 


“(1) This Ach may be called THE ANTI. 
QUITIES AND ART TREASURES (AMEND- 
MENT) AOT, 1976, 


(2) It shall be deemed to have come into 
force on the-4th June, 1976. 


~ g:.-Amendment of sestion 8, . 


In section 5 of the Antiquities and Art 
Treasurea Act, 1972 (hereinafter referred to 
aa the principal Act), for the words "On and 
from the expiry of a period of two monthg of 
the commencement of thia Act’, the words 
‘Ag from the date of expiry of a period of 
six months from the commencement of this 
Act” shall be substituted, 


3. Amendment of section 16. 


In gestion 16 of the principal Act, in sub- 
section (2), for the words ‘shall be accom. 
panied”, the words ‘shall in the cage of auch 
antiquities or class of antiquities as the Oen- 
tral Government may, by notification in the 
Official Gazette, specify, be accompanied” 
shall be substituted. 


4, Amendment of section 18. 

‘In section 18 of the principal Act, after the 
‘words "owned, controlled or managed by the 
Government”, the words "or by any local 
‘authority or by any such body as the Central 
Government may, for reasons to be recorded 
in writing. approve for the purpose of this 
section by general or special order” shall be 
‘Angerted. 


B. Repeal and saving. 


(1) The Antiquities and Art Treasures 
(Amendment) Ordinance, 1876 is hereby 
repealed. 


es Received the assent of the President on 
28-8-1978. Act published in Gas. of India; 
28-8-1976, Part II.8. 1, Ext. P. 1079, For 
Statement of Objacta and Reasons, sea Gas. of 
India; 10-8-1978, Part IT-8. 2, Ext, p, 1007, 


The Pondicherry Approprlikion (No, 9) Act, 1876-7 


Ba, B 

(2) Notwithstanding such repesd, smgihing 
done or any action taken under the peistipad 
Act, as amended by the said Ordinanes, chal} 
be deemed to have been done. or tabem moies 
the principal Act as amended. by this eè. 


—— 


THE APPROPRIATION (No: §) RCE, 1276. 
(ACT No, 83 of 2976) 
` [28th August, 18787 


An Act to authorise payment ar appro. 
priation of certain further sum Zroxrs 
and out of the Consolidated Fan of 
India for the services of the ffmmnniah. 
year 1976-77, 


Be it enacted by Parliament ia ihe Povenky- 
seventh Year of the Bupublic o? Endis se 
follows :— 

(Text of the Act Not Printed) 





THE TAMIL NADU APPROPRI ATION 
(No. 8) AGT, 2078 
(Act No. 84 of 1916) 


[28th August, 2978F 


An Act to authorise payment. and sppro- 
priation of certain further suma from 
and out of the Coneolidated Fund ef the 
State of Tamil Nadu for the seruikea of 
the financial year 1978-77. 


Be it enacted by Parliament in the Twenty. 
seventh Year of the Republie of Indis ap 
follows: — 


(Text of the Act Not Printed} 





THE PONDICHERRY APPROPRIATION 
(No. 3) ACT, 1976. 
(Act No. 85 of £976) 
[28th Kugust, 1970) 


An Act to authorise payment and DPEPRLu 
priation of certain further sums from 
and out of the Consolidated Bund of the 
Union territory of Pondicherry far the 
services of the finanolal year 1976-97. 


Be it enacted by Parliament in the faoniy- 
seventh Year of the Republic o$ Inais BEs 
follows :— 


(Text of the Act Not Printe 
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THE GOVERNMENT OF UNION 
TERRITORIES (AMENDMENT) ACT, 1976 


(ACT No. 86 of 1976)* 
[81st August, 1976] 


An Act further to amend the Government 
of Union Territories Act, 1963. 


Be it enacted by Parliament in the Twenty. 
seventh Yoar of the Republic of India as 
follows :— 


4. Short title and commencement. 


(1) This Act may be called THE GOVERN. 
MENT OF UNION TERRITORIES (AMEND- 
MENT) AOT, 1978. 

(2) It shall come Into foroa on such date 
as the Oeniral Government may, by notifica. 
tion in the Official Gazette, appoint. 


2, Amendment of section 3. 


In section 3 of the Government of Union 
Territories Act, 1963 (hereinafter referred to 
as the principal Act),— 


(i) for sub-section (4), the following sub- 
section shall be substituted, namely: — 


"(4) Seats shall be reserved for the Sche. 
duled Oastes in the Legislative Assemblies of 
the Union territories of Goa, Daman and Diu 
and Pondicherry, and for the Scheduled 
Tribes in the Legislative Assembly of the 
Union territory of Goa, Daman and Diu.”; 


(li) in sub.gection (5), for the words ''of the 
Union territory of Pondicherry’, the words 
"of any Union territory” shall be substituted: 

(iii) in sub.section (6), for the words "in the 
Legislative Assembly of the Union territory 
of Pondicherry”, the worda "in the Legisla- 
tive Assemblies of the Union territories of 
Gos, Daman and Diu and Pondicherry” shall 
be substituted. 


3. Insertion of new section 48D. 


After section 430 of the principal Act, the 
following section shall be inserted, namely ;— 
Special provision for determination of 

constituencies in the Legislative As. 

sembly of Goa, Daman and Diu for 

Scheduled Castes and Scheduled Tribes. 


'43D (1) The Election Commission shall 
determine on the basis of the latest census 
figures— 

(i) the number of seats to be reserved for 
the Scheduled Castes, and for the Scheduled 


` [*] Received the assent of the Fresident on 31-8. 
1976; Aot published in Gaz, of India; 1-9- 

1976, Part II-S. 1, Ext., p. 10938, 
For &tatement of Objects and Reasons, see Gas. 
of India, 27-5-1976, Part II-§. 2, Ext., p. 968, 
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Tribes in the Legislative Assembly of the 
Union territory of Goa, Daman and Diu 
(hereafter in this section referred to as the 
Legislative Assembly) having regard to the 
provisions of sub-section (5) of section 3; and 


(ii) the constituencies in which those geats 
shall be so reserved having regard to the pro- 
visions of clause (c), or, as the cage may be 
clause (d), of sub-section (1) of section 9 of 
the Delimitation Act and without altering the 
extent of any constituency as delimited by the 
Delimitation Commission, 


(2) The Election Commission shall— 


(a) publish its proposals for the determina. 
tion of the constituencies in which gestas shall 
be reserved for the Scheduled Castes or for 
the Scheduled Tribes, as tha case may be, in 
the Gazette of India and in the Official Gazette 
of the Union territory of Goa, Daman and 
Diu and alao in such other manner as thea 
Election Commission may consider fib, together 


‘with a notice inviting objections and euggeg. 


tions in relation to the proposals and rpecify. 
ing a date on or after which the proposals 
will be further considered by it: 


{b) consider all objectiona and suggestions 
which may have been recelved by it before 
the date so specified; 


{o) after consideration of objections and 
suggestions which may have been received by 
it before the date so specified, determine by 
one or more orders the number of seats to be 
reserved for the Scheduled Castes or for tha 
Scheduled Tribes, ag the case may be, in the 
Legislative Assembly and the constituencies 
in whioh those seats shall be so reserved and 
Cause such order or orders to be published in 
the Gazette of India and in the Official 
Gazette of the Union territory of Goa, Daman 
and Din; and upon such publication in the 
Gazette of India, the order or orders shall 
have the full force of law and shall not be 
called in question in any Court and the Second 
Schedule to the Representation of the People 
Aot, 1960 and the order made by the Delimi- 
tation Commission under section 9 of the 
Delimitation Act in relation to the Legislative 
Assembly shall be deemed to have been 
amended accordingly. 


(3) Subject to the provisions of sub.geq- 
tion (4), the re.adjustment of representation 
of any territorial constituencies in the Legis- 
lative Assembly necessitated by any order 
made by the Election Commission under this 
section, shall apply in relation to every elec. 
tion to the Legislative Assembly held after 
the publication in the Gazette of India, under 
sub-section (2), of auch order, 
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(4) Nothing contained in tha foregoing sub- 
pettions shell affect the representation in the 
Logislative Assembly existing on the date 
of publication in the Gazette of India, under 
sub-section (2), of any order made by the 
Election Commission. 


- (5) The Election Commission may, from 
time to time, by notifoation in the Gazette 
of India and in the Official Gazette of the 
Union territory of Goa, Daman and Diu 


(a) correct any printing mistake in any 
order made unier sub-section (2) or sny error 
arising therein from inadvertent slip or 
omission; 


(b) where the boundaries or name of any 
territorial division mentioned in any such 
order are, or is, aljered, make such amend- 
monis as appear to it to be necessary or ex- 
pedient for bringing such order up-to-date, 


_ (8) Every order made under sub.section (2) 
and every notification Issued under sub-seo. 


tion (5) shall be laid, as soon as may be, after | 


-it is made or issued before the Legislative 
‘Assembly. 


Explanation.—Ia this section — 


(a) “Delimitation Act’ means the Delimita, 
tion Act, 1972; 


(b) ‘Delimitation Conmission” means the 
Dalimitation Commission constituted under 
section 3 of the Delimitation Act,’. 


THE DELEI AGRICULTURAL PRODUCE 
MARKETING (REGULATION) ACT, 1976. 


(Aat No. 81 of 1976) 


[2ud September, 1978] 


An Act to provide for the bettor regala- 
tion of the purchase, sale, storage and 
processing of agricultural produce and 
the establishment of markets for agri. 
oultural produces in tha Union Territory 
of Delhiand for matters co anestad thera. 
with or incidental thereto. 


Be it enacted by Parllament in the Twenty- 
seventh Year of the Republia of India ag 
follows :— 

(Act relates to U. T. of Delhi. Hence Text 
of the Act not printed.) 


The Representation of the People (Amendment) Act, 1976 


A, L R. 
THE REPREJENTATIONOF THE PEOPLE 
(AMENDMENT) AOT, 1976 


(Act No. 88 of 1978)* 
[2nd September, 1976] 


An Aot further to amend the Representa. 
tion of the People Act, 1980. 


Be it enacted by Parliament in the Twenty. 
seventh Year of the Republic of India as 
follows :— 


4, Short title. 


This Act may be oalled THE REPRESEN. 
TATION OF THE PEOPLE (AMENDMENT) 
AOT, 1976. - 


3. Amendment of sestion 4, 


For sub.gection (5) of section 4 of the Ra. 
presentation of the People Act, 1950 (herein. 
after referred to a3 the principal Act), the 
following sub.section shall be substituted, 
namely:-— 


(5) Save as provided in sub-section (4); 
the extent of all parliamentary constituencles 
except the parliamentary constituencies in tha 
Union territory of Arunachal Pradesh shall be 
as determined by the orders of the Delimita- 
tion Commission made under the provisions of 
the Delimination Act, 1972 and the extent of 
the parliamentary constituensies in the Union 
territory of Arunachal Pradesh shall be ag 
determined by the order of the Election Oom- 
mission under the provisions of the Govern. 
ment of Union Territories Act, 1963.". | 
8, Amendment of gestion 7. 


For sub-section (3) of section 7 of the prin- 
cipal Act, the following sub.seotion shall be 
substituted, namely ; =- 


"(3) Subject to the provisions of sub.geo. 
tion (3) of ssetion 7A, the extent of eaoh 
assembly constituensy in all the States and 
Union territories excapt the assembly consti. 
tuencies in the Union territory of Arunachal 
Pradesh shall be as determined by the orderg 
of the Delimination Commission made under 
the provisions of the Delimitation Act, 1972 
and the extent of cach aisembly constituency 
in the Union territosy of Arunachal Pradesh 
shall be a3 determined by the order of the 
Election Oommission made under the provi- 
sions of the Government of Union Territories 
Act, 19637. 


[*] Received the assent of the President on 2-9.. 
1976; Act published in Gaz. of India,8- 9-1976 
Part I- 8,1, Ext, P. 1185. 


For Statement of Objects and Reasons, see Gaz, 
of India; 18-8-1978 Part Il-8, 2, Ext, P, 1090. 
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A, Amendment of section 8. 
Tn section 8 of the prinaipal Act, — 


(i) in sub section (1), for the words and 
figures "the Delimitation of Parliamentary 
and Assembly Constituencies Order, 1966”, 
the words and figures "tho Delimitation of 
’ Parliamentary and Assembly Constituencies 
Order, 1976” shall be substituted; 


(ii) after sub-section (2), the following sub- 
section shall be inserted, namely ;— 


' (3) The consolidation under sub.gection (1) 
of the orders referred to in subsection (5) of 
section 4 or, ag the case may be, sub-section (3) 
‘of section 7 shall not, as provided in sub- 
section (5) of section 10 of ihe Delimitation 
Act, 1972, affect the representation in, and 
the territorial constituencies of, the House of 
_ the People or the Legislative Assembly of the 
State existing on the date of publication in 
the Gazette of India of any such order or 
orders as may be relevant.” 


5. Amendment o? section 9. 


In clause (a) of sub-section (1) of section 9 
of the principal Act, for the words and figures 
“the Delimitation of Parliamentary and 
Assembly Constituencies Order, 1968". the 
words and figures '‘the Delimination of Parla. 
mentary and Assembly Constituencies Order, 
1966, or, aa the aasa may be, the Delimita- 
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tion of Parliamentary and Assembly Constitu- 
encies Order, 1976” shall be sutstituted. 


6. Amendment of seotion 28, - 


For aub.seotion (3) of seo-ion 28 -of the 
principal Act, the following sub- gection shall 
be substituted, namely :— 3 


(3) Every rule made by the Central Gov- 
ernment under this Act shall be laid, as soon 
a8 may be after it is made, before each House 
of Parliament, while i$ is in session, for a total 
period of thirty daya which may be comprised 
in one session or in two or more successive 
sessions; and if, before the expiry of the 
session immediately following the segsion or 
the successive sessions aforesaid, both Houses 
agree in making any modification In the rule 
or both Houses egres that the rule should not 
be made, the rule shall thereafter have effect 
only in euch modified form or be of no. effect, 
as the case may be; so, however, that any 
such modification or annulment shall be 
without prejudice to the earn of anything 
previously done under that rule.” 5 


7. Substitution of new Schedules for the 
aie Schedule and the Second Sche- 
dule. 


For the Firat Schedule and the Second 
Schedule to the principal Act, the following 
Schedules shall be substituted, namely :— 


a 


“THE FIRST SOHEDULE 


(See seotion 3) 


Allooation of seats in the House of the People. 


Name of the State/Union 


Number of seats in the House 


Number of seats in the House 





territory ag congtituted on 1.1.1973 as subsequently constituted 
í aam mamm met mene Loe vaan semana erin een (mo sem soma, cece ences cette ee, 
Total Reserved Reserved Total Reserved Regerved 
for the for the for the for tha 
Scheduled Scheduled Scheduled Scheduled 
Oasteg Tribes Oastes Tribes 
. 1 . 2 3 4 5 .6 7 
‘IL STATES : 
1. Andhra Pradesh . 41 - 6 2 42 8 2 
2. “Assam es 14 1 2 14 1 2 
3. Bihar, o à 53 7 5 54 8 5 
4. Gujarat. . a4 2 3 26 g 4 
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1 2 3 4 5 6 7 
5. Haryana E ; > 9 2 “bees 10 a 
6, Himachal Pradesh. > 4 1 ss 4 1 
7. ‘Jammu and Kashmir 6 eae oe 6 
8, Karnataka .  . 27 4 28 4 2 
9 Kerala  . . 19 2 20 “2 = 
10, Madhya Pradesh . 37 5 8 40 5 8 
11. Maharashtra . i 45 3 3 48 3 3 
12. Manipur 2 “4 2 se 1 
13. Meghalaya . ‘ 2 2 2 
14. Nagaland 1 oe 1 
15. Orissa. 20 3 5 21 a BS 
16. Punjab X ‘ 13 3. ; sve 13 3 l 
"iT, Rajasthan . . 23 4 3 a5 a 3 
18. Sikkim + ' . eve vee dca 1 
19. Tamil Nadu . $ 39 7 i 39 7 
20. Tripura : ‘ 2 sii 1 2 wes 1 
21. Uttar Pradesh . 85 18 ia 85 18 
22, West Bengal. . 40 8 2 42 8. E 
Name of the State/Union Namber of seats ia the House Namber of seats in the House 
ferritory á as oonstitated on 1-1.1973 as. subsequently constituted 
e—a et ee 
Total Regerved Reserved Total Reserved Beserved 
for the for the for the for the 
Scheduled Scheduled Scheduled Scheduled 
Oastes Tribes Castes Tribes 
1 2 3 i 6. § o 








Il, UNION TERRITORIES : 


1. “Andaman and Nicobar 


Islands 1 . 1 see 
4, Arunachal Pradesh ` 1 s 1 2 vate 
3. Chandigarh . 1 1 
4. Dadra and Nagar Haveli 1 wee 1 1 1 
©. Delhi Sas 7 A a 7 1 Si 
6. Goa, Daman and Diu 2 bes . 2 ) 
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A a 3 i age FB 7 

Tu Eonksheadersep a 1 — 1 a l 1 
Ba Mizoram 2 r 1 ace 1 i eee i ITE 
& Bondioherey sI ee 1 3 
Toran 5382 . 77 41 542 78 38 


THE SECOND SOHEDULE 


(See sections 7 and 7A) 


Total -number of seats in the Legislative Assemblies 


























ams of tho Btate/ Numbex of seata in the Number of seats in the 
Baten tezritery Legislative Assembly as Legislative Assembly ag° 
Gongtituted on 1.1.1973 subsequently constituted 
“~ RE N E am et nett Dares es PATEAR, 
‘Total Regerved Reserved Total Reserved Reserved 
for the for the for the for the 
Scheduled Scheduled Scheduled Soheduled 
Caste Tribes Onates Tribes 
a 2 3 4 5 6 q 
E STATES : . 
t. Andhra Pradesh 6 287 40 l 11 294 39 11 
Z. Amam á a 114 8 10 128 8 18 
% Biber a ‘ 318 45 39 324 46 28 
&, Ghýarnt a 168 11 22 182 12 25 
&° Eneyana à a 81 15 i 90 17 as 
@. Mimeshal Pradosh . 83 18 3 68 45 3 
7. Jammu and Kashmir* ; 
& Karnataka a a - 216 29 2 224 29 
S. Horia PA 133 11 a 140 12 2 
CO. Wedhya Pradesh 296 39 61 320 42 64 





tUndor tha Gonstitution of Jammu and Kashmir, the number of seats in the Legislativa 
dissematly of that State excluding tha 24 seaty earmarked for Pakistan-occupled territory 1g 
TE axe of which G seata have been reserved for tha Scheduled Castes in pursuance of tha 
Zam esd Kashmir Representation of the People Act, 1957. 
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Sa eee a ee eB ee ee 
11.. Maharashtra >, © 270 15 16 288 17 17 
12. Manipur oe a ' 60 1 19 60 I 
13. Meghalaya . . 60 80 60 n 
14. Nagaland . B o a 60 a, 
15. Orissa - oo. 140 aa 34 MT 2 34 
16, Panjab  ,. . 104 23. 117 29 ‘ 
17. Rajasthan s 4 184 S? 21 200 32 24 
18. Sikkim `. . = ‘ts 32 1 Le 
19. Tamil Nadu . . 234 = 42 2 234 42 2 
20. Tripura nO 60 6 19 60 7 17 
41, Uttar Pradesh. . 425 89 : 495 69 1 
` 29, < West Bengal. =. = 280. 65 16 294 5 n 





*#Reseryed for Sanghaa, 


Name of the.State/Union Number of geats in the 
- terlitory Legislative Assembly as 
constituted on 1-1-1973 


Se EERE FIE 

Total Reserved Reserved 
for the for the 

Scheduled Scheduled 








Castes Tribes 
1 2 3 4 
Ti. UNION TERRITORIES : 
1. Arunachal Pradesh . tee os ote 
2, Gos, Daman and Diu: 30 - see coe 
3. Mizoram i ‘ 30° Saa s 
l 4. Pondicherry ; R 30 5 ave 





Number of- seats In the 
Legitlative Assembly ag 
subsequently constituted 


on 





eS 


Total Reserved Regerved 
fcr the for the 
Scheduled Scheduled 
Castes Tribes 


5 6 .-7 
30 

30 ote co 
30 

30 5 $ 
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1978 The Indian Iron and Sieel Company (Acquisition of hares) Ack 1976 


THE INDIAN IRON AND. STEEL COH- 
PANY (ACQUISITION OF SHARES) 
ACT, 1976 


- (Kot No. 89 of 1978)* 
[2nd September, 1976] - 


An Act to provide for the acquisition of 
certain shares of the Indian Iron and 
Steel Company Limited with a-view to 
securing the proper management of the 
- Affairs of the Company and the conti. 
nuity and development of the predus- 
tion of goods which sre vital to the 
needs of the country and for matters 
connected therewith or incidental thereto. 


Whereas the management of tha under- 
taking of the Indian Iron and Steel Company 
Limited was taken over. by the Central 
Government for a limited period under the 
Indian Iron and Steel Company (Taking Over 


of Management) Act, 1972, in order to secura ` 


the proper management of such undertakirg; 


And whereas the top management of the 
Oompany waa guilty of mismanagement of the 
affairs of the Company and restoration, after 
the expiry. of the limited period aforesaid, of 
the management of the affairs of the Oompany 
to such top management would be prejudicial 
to the. interests of the Company and to the 
public interest; 


And whereas investment of a large amount 
is necessary for the maintenance and develop. 
ment of the production of the undertakings of 
the Company; 


And whereas acquisition by the Central 
Government of an effective control over tha 
affairs of the Company is. necessary to enable 
it to make the investment aforesaid; 


Be it enacted by Parliament in the Twenty. 
seventh Year of the Republic of India ag 
follows :— 

ie OHAPTER I 


PRELIMINARY 
i.. Short title and commencement, 


(1) The Act may be called THE INDIAN 
IRON AND STEEL OOMPANY (ACQUISTI 
TION OF SHARES) AOT, 1976. 


-(2) It shall be deemed to have come into 
force on the 17th day of July 1976. 


ne er ee ee ee ee 
[*] Received the areant of the President on 2-9- 
1976; Act published in Gas. of India, 8.9- 1976 


Part "IL-8, 1 » Ext., p. 1141, 


For Statenient of Objects and Reasons, see Gaz. E 


- India, a 8-1976, Part II-S- 2, Ext., p. 1102, 


[Aot 89] 282. 
2. Definitions. 


In this Act,- unless the context ‘other wise- 
requires,— 


(a) ‘appointed day” means ihe ik day ot- 
July, 1978; 


(b) ''bank” means a Shaking: company- 


“within the meaning of the Banking Regula- 


tion Act, 1949; 


(0) Company” means the Indian ion ange 
Steel Company Limited, being a company 
within the meaning of the Companies Act. 
1956 and having ita registered office at IISCO- 
House, 50, Chowringhee Road, Oalontta: 


(d) “Commissioner” means the Commig-. 
sioner of Paymentg appointed under seotion 5; 

(e) “notification” means- a _notifcation 
published in the Official Gazette; i 


(£) prescribed” means prescribed » rules» 
made under this Act; 


(g) "share" means a share, whether “équity. 
or preference, in tbe capital of the Oompany. - 
and includes a share pledged by any share. `. 
holder with any bank or other creditor, but 
does not include any share in the anita of” 
the Company held by— 


(i) any State Government; 


(ii) the State Bank of India, established. 
under section 3 of the State Bank of India. 
Aot, 1855 and ita subsidiary banke; ‘ 

(iii) the Steel Authority of India Liwiteds. 

a company formed and registered under the- 
Companies Act, 1956, and having its register. 
ed office7at Hindustan Times House, Kasturba . 
Gandhi Marg, New Delhi; - 


(iv) the Life Insurances Corporation of India, . 
established under section 3 of the Life Insur- 
ance Corporation Act, 1956; 

(v) the Unit Trust of India, established 
under eection 3 cf the Unit Trust of India- 
Aot, 1963; 

(vi) any corresponding new tank, within 
the meaning of the Banking Oompanies- 


(Acquisition and Transfer of Undertakings) 


Act, 1970; 


(vil) any general Insurance company nationa. 
liced by the General Insurance Buainess- 
(Nationalisation) Act, 1972; 


(h) ‘'shareholder” means a person, who, im. 
mediately belore the appointed day, was re- 


` gistered by the Company as the holder of any 


share; 


(i) "specified date’ means 3 puch date as the- 
Central Government may, for the purpose of” 
any provision of this Act, by notifications. 
specify, 
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CHAPTER II 
AOQUISITION OF THE SHARES OF THE. COMPANY 


3. Transfer and. vesting of shares of the 
Company In the Central Govarnment. 


(1) On the appointed day, all the shares of 
tha ‘Company shall, by virtne of this Aot, 
stand transferred to, and vested in, the 
-Central Government. 


(2) The Oantral Government shall be 
deemed, on and from the appointed day, to 
have been registered in the Register of mem. 
bers of the Company as the holder of each 
share which stands transferred to, and vested 
in, if by virtue of the provisions of sub. 
ection (1). 

(3) All the shares which have vested in the 
Oentral Government under sub.seotion (1), 
shall, by force’ of such vesting, be freed and 
discharged of all trusts, liabilities, obligations, 
mortgages, charges, liona and other incum- 
brancos affecting them, and any attachment, 

- injanoction or any decree or order of the 


‘Oourt, tribunal or other authority restricting’ 


the use of auch shares in any manner, shall 
‘pe deemed to have been withdrawn. 


(4) For the removal of doubts, it is hereby 
declared that the provisions of sub.seations (1) 
and (2) shall not be deemed to affeot— 


(a) any right of the Company subsisting, 
immediately before the appointed day, against 
any shareholder to recover from such share. 
‘holder any sum of money on the ground that 
the shareholder hag not"paid or credited to 
‘the Company the whole or any part of the 
value of the shares held by him, or on any 
other ground whatsoever; or 

(b) any right of the shareholder subsisting, 
immediately before the appointed day, against 
the Company to receive any dividend or other 
payment due from the Company. 


4, Payment of amount, 


(1) For the transfer to, and vesting in, the 
' ‘Oentral Government, under section 3, of the 


‘shares of the Company, there shall be given 


‘by the Ooniral Government to the share. 
‘holders of the Company, in cash and in the 
‘manner specified in section 6, an amount of 
rupses seven crores, twenty.three lakhs, 
ninety.five thousand and one hundred and 
wthirty.seven and fifteen paise. 

(2) The amount, referred to in sub-seo. 
‘tion (1), shall carry simple interest at the 
rate of four per cent. per annum for the 
period commencing on the appointed day and 
-ending on the date on which payment of such 
amount is made by the Central Government 
to the Commissioner. 


B. Appointment of Commissioner of Pay- 
ments. 


(1) The Osntral Government shall, for the 
purpose of disbursing the amounts payable to 
the Company under saation 4, by notification, 
appoint a Commissioner of Payments. ’ 


_ (2) The Central Government may appoint 

such other parsons ag it may think fit to assist 
the Commissioner and thereupon the Oom. 
missioner may authorise one or more of such 
persons algo to exercige all or any of the 
powers exercisable by him under this Act, 
and different persons may be authorised to 
exercise different powar3. 


(3) Any person authorised by the Commis- 
sioner to exercise any of the powers exer- 
cigable by the Commissioner may exercise 
those powers in the same manner and with 
the same effect as if they have been conferred 
on that parson directly by this Act: and not 
by way of authorisation. 


(4) The salaries and allowances of the Oom- 
missioner and other persons appointed under 
this section shall be defrayed out of the Oon- 
solidated Fund of India. 


6. Payment by the Central Government to 
the Commissioners, 


(1) The Central Government shall, within 
thirty days from the specified date, pay, in 
cash, to the Oommissioner, for payment to 
the shareholders of the Oompany,— 


(a) an amount equal to the amount speci. 
fied in sub-section (1) of section 4; and 

(b) an amount equal to the amount deter- 
mined under gub.gection (2) of section 4. 


(2) A deposit account shall be opened by 
the Central Government in favour of the 
‘Commissioner, in the Public Account of India, 
and every amount paid under this Act to the 

, Commissioner shall bə deposited by him to 
the credit of the said deposit account and the 
said deposit account shall be operated by the 
Commissioner. 


(3) The interest accruing on the amount 
standing to fhe credit of the deposit account, 
referred to in sub.section (2), shall enure to 
the benefit of the shareholders of -the 
Company. 


7. Claims to be made to the Jommissioner.. 


(1) Every shareholder, having a claim in 
relation to any share acquired by this Act, 
shall prefer such claim before the Commissioner 
within thirty days from the specified date: 


Provided that if the Commissioner is satis. 
fied that the claimant was prevented by sufi. 
olent cause from preferring the claim: within 
the period of thirty days: he may entertain 
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the claim wlthin a further period of thirty 
days and not thereafter. 


(2) Every shareho'der of a preference 
share shall have a preferential claim with 
regard to the amount paid by the Central 
Government to the Commissioner. 


8. Examination of claims, 


On receipt of the claims made under seo- 
tion 7, the Commissioner shall separately 
arrange the claims in relation to preference 
shares and in relation to the equity shares 
and examine the claims in relation to each 
such share. 


9. Admission or rejection of claims. 


(1) After examining the claims, the Com. 
missioner shall fix a certain date on or before 
which every claimant shall file the proof of 
his claim or be exoluded from the benefit of 
the disbursements made by the Oommissioner. 


(2) Not less than fourteen days’ notice of 
the date go fixed shall be given by advertise- 
ment in one issue of the daily newspaper in 
the English language and in one issue of such 
daily newspaper in the regional language as 
the Commissioner may consider suitable, and 
evary such notice shall call upon the claimant 
to file the proof of his claim with the Oom- 
missioner within the time specified in the 
edvertisement. 

(3) Every claimant, who fails to file the 
proof of hls claim within the time specified by 
tha Oommissioner, shall be excluded from the 
disbursement made by the Commissioner, 


(4) The Commissioner shall, after such 
Investigation as may, in his opinion. be neces. 
sary; and after giving the Company an oppor- 
tunity of refuting the claim and after giving 
tha claimant a reasonable opportunity of 
being hoard, in writing, admit or reject the 
claim In whole or in part. 

(5) The Commissioner shall have the power 
to regulate his own procedure in all matters 
arising out of the discharge of his functiona, 

. Including the place or places at which ha will 
hold his sittings and shall, for the purpose of 
making an investigation under this Act, hava 
the same powers as are vested in a civil court 
onder the Code of Civil Procedura. 1908, 
while trying a suit, in respect of the following 
matters, namely :— 

(a) the summoning and enforcing the at. 
tendance of any witness and examining him 
on oath; 

(b) the discovery and: production of any 
document or other material object producible 
as evidence ; 

(c) the reception of evidence on affidavits: 

(d) the issuing of any commission for the 
examination of witnesses. 
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(6) Any investigation before the Oommis- 
sioner shall ba deemed to be a judicial pro- 
ceeding within the meaning of sections 193 and 
228 df the Indian Penal Code and the Oom- 
missioner shall be deemed to be a civil court 
for tha purposes of section 346 and Chap. 
ter ala of the Code of Oriminal Procedure, 
197 

(7) A claimant, who is disgatisfied with the 
decision of the Commiasioner, may prefer an 
appeal againg} the decision to the principal 
civil court of original jurisdiction within the 
local limits of whose jurigdiction the registered 
office of the Company is situated. 


40. Disbursement of money by the Com. 
missioner to claimants. 

- (1) After admitting a claim under this Aot, 
the amount due in respect of eaoh share 
acquired by virtue of this Act shall be paid by 
the Commissioner at the rate of rupees thirty- 
two and paise seventy-five per preferenca 
share, and at the rate of rupees four and paise 
seventy per equity share to the person or 
persons to whom such sums are due, and on © 
such payment, the liability of the Central 
Government im respect of the share so atquir. 
ed shall stand discharged, 

(2) The Oommissioner shall also apportion 
amongst the shareholders, the amount pasid 
to him by way of interest under sub-section (3) 
of section 6, and such apportionment shall ba 
made on the basis of the amount due to each 
shareholdar. 


41. Undisbursed or unclaimed amount to 
be deposited to the generai revenue 
account, 


Any money paid to the Commissioner whioh 
remains undisbursed or unclaimed for a perlod 
of three years from the last day on which 
the disbursament was made, shall be trans. 
ferred by the Commissioner to the general 
ravenue account of the Central Government; 
but a claim to any money go transferred may 
be preferred to the Oentral Government by 
the’person entitled to such payment and shall 
be dealt with ag if such transfer had not been 
made, the order, if any, for payment of the 
Claim being treated ag an order for the refund 
of revenue. 


42. Power of inspection. 


For the purposes of ascertaining whether 
any peraon claiming payment under this Act 
is a shareholder, the Commissioner shall have 
the right to— 

(a) require any parson, having the posses- 
sion, custody or control, of any register or 
record of the Oompany, to produce such 
register or record befors- the Commissioner, 


284 [Act 89] The Indian Iron and Steel Conipany (Acquisition of Shares) Act, 1976 A. L R. 


(b) require any person to make any state- 
ment or furnish any information which may 
be required-by the Commissioner, 


- OHAPTER III 
| MIFOBLLANBOUS 


48. Act to have overriding effect, 

The provisions of this Act chall have effect 
notwithstanding anything inconsistent there- 
with contained in any law, other than this 
Act, or in any instrument having effect by 
virtue of any law, other than this Act. ; 


4%, Penalties. 


If any person: — 

(a) makes any claim for any payment under 
this’Act, knowing or having regeon to believa 
that such claim is false or without any basis; 


or E 

(b) when required under this Act so to 
doi — 

_(i) omits or fails to produce any register or 
record of the Company; or 

` (ii) makes any statement or furnishes any 
information which is false in any material 
particular and which he knows or believes ‘to 
be false or does not believe to be tue; or 


. (0) makes any such etatement as aforesaid 
in any book, account, record, register, return 
or other document,’ 
he ehall be punishable with imprisonment for 
a term which may extend to two years, 
or with fine which may extend to two 
thougand rupees, or with both. 


48. Offences by companies. ° 


. (1) Where an offence under this Act has 

been committed by a company, every person 
whe, at the time the offence was committed, 
wag in charge of, and was responsible to, the 
company for the conduct of tha business of 
the company as well as the company, shall be 
deemed to be guilty of the offence and shall 
be liable to be proceeded against and punished 
accordingly: 

Provided that nothing contained in this 
sub section shall render any such person liable 
to any punishment, if he proves that the 
offence was committed without his knowledge 
or that he had exercised all due diligence to 
prevent the commission of such offerce. 


(2) Notwithstanding anything contained in 
sub.gection (1), where any offence under this 
Act has been committed with the consent or 
connivance of, or is attributable to any neglect 
on the part of, any director, manager, secre. 
tary or other ooer,- suoh director, manager; 
secretary or other officer shall be deemed to 
be guilty of that offence and shall be liable 


to be proceeded against and punished accord- 
ingly. 


Explanation. — For the purposes of this 
section, — 


(a) “oompany” means any body corporate 
and includes a firm or other assoslation of 
Individuals; and 


(b) “director”, in relation to a firm, means 
a partner in the firm. 


48. Limitation of cognizanca of offences. 


Ne court shall take cognizance of an offence 


. punishable under this Act, except with the 


previous sanction of the Central Government 
or of an officer authorised by that Govern. 
ment in this behalf. 


47. Power to make rules. 


.(1) The Central Government may, by noti- 
fication, make rules to carry oub the provi- 
sions of thig Act. 


(2) Every rule made by the Central Govern. 
ment under this Act shall be laid, as soon as 
may be after it is made, before each House of 
Parliament, while it is in geasion, for a totat 
period of thirty days which may be comprised 
in one session or in two or more successive 
sessions, and if, before the expiry of the 
session immediately following the session or 
the successive sessions aforesaid, both Houses 
agree in waking any modification in the rule 
or both Houses agree that the rule should 
not be made, the rule shall thereafter have 
effect only in such modified form or be of 
no effect, as the case may be; so, however, 
that any such modification or annolment 
shall be without prejudice to the validity of 
anything previously done under that rule. 


18, Repaal and saying. 


The Indian Tron and Steel Company 
(Acquisition of Shares) Ordinance, 1976, ip 
hereby repealed : 


Provided that. notwithstanding sugh repeals 
anything done or any action taken under the 
said Ordinance shall be deemed to have been 
done or taken under the meer eealae | ps 
gion of this Act. 


1976 


THE CONSERVATION OF FOREIGN EX. 
CHANGE AND PREVENTION OF S 40G. 
GLING AOTIVITIES (SECOND 
AMENDMENT) AOT, 1976 


(Kot No, 90 of 1976) ` 
[and Saptember, 1978) 


` cBn Act further to amend the Conservation 
of Foreign Exchange and Prevention of 
Smuggling Activities Act, 1974. 


Be it enacted by Parliament in the Twenty- 
seventh Year of the Republic of India ag 
gollowa: 


4. Short title and commancement, 


(1) This Act may ba called THE CONSHR- 
VATION OF FOREIGN EXOHANGH AND 
PREVENTION OF SMUGGLING. AOTIVI. 
TIES (SECOND AMENDMENT) AOT, 1978. 


(2) It shall be deemed to have come into 
force on the 16th day of June, 1976. 


2. Amendment of Aot 62 of 4974. 


In section 12A of the Conservation of For- 
eign Exchange and Prevention of Smuggling 
Activities Act, 1974 (hereinafter referred to 
. a8 the principal Act), in sub seation (1), for 
the word: ‘'swelva months’, the words 
“'Swanty foar months” shall ba substituted. 


3. Removal of doubts. 


For tha removal ot doubts, it is hereby 
declared that every deslaration made under 
section 124 of the principal Act before the 
‘¢domm3ncement of this Aci and ia force immé- 
diately before such commensement shell have 
effect as if the amendment made in that sec. 


tion by this Act had b3en in force on and 


from the 1st day of July, 1975. 


4. Repeal and saving, . 


(1) The Conservation of Foreign ebie 

and Prevention of Smuggling Activities 

- (Amendment) Ordinanoe, 1976 is haraby re- 
pesled. 


(2) Notwithstanding such-repesl, anything 
done or any action taken under the principal 
-Acti‘ag amended by the said Ordinance shall 
be deamad to have been done or taken-under 
the oe Aot ag amended by this Act. 


a [*] Becsived the assent of the President on-2.9- - 


1978; Aot published in Gas, of India; 8- 9-1978 
Part IL-8. 1, Est, P. 1149, 

For Statomant of Objects and Reasons, sea 
P. 10. Ioda; 10-8-1978 Part TI-S, 8, Ext. 
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The Dolhi Bales Tax { Amendment and Validation) Act, 1976 


. mencement; ` 
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THE DELHI SALES TAX - ‘(AMENDMENT 


AND VALIDATION) AOT, 1976 
< _ Est No. 91 of 1973)** 


aa ~ Land, Sep tember, 4978] 


An ‘Kot to amand ratrospectively the law 


relating to sales -tax as in forse in the 
Union territory of Delhi during a past 
pəriod aud to validate taxes on the sale 
or purchase of certain goods daring auch 
period. 


Bo it enaited by Parliamont in the Twenty. 


i 


seventh Year of tha Republic of India as 


follows: — 
4. Short title. 


This Act may be called THE DELEI 


SALES TAX (AMENDM ENT AND YAUID AS 
TION) AOT, 1976. 


2. Dafinitions. 


In this Act, unless the oontext others l 


requires, — 


(a) "Dalhi” means, — E PRE See 


(i) as spec any period cron the om- 


Amendment) re 1956, the Pact O State of 
Delhi; 


(ii) ag respects any period: after sash com-- 


mencement. the Union territory of. Dalhi: 
(b) ‘principal Act” means the Bengal 


the Oonstitution (Seventh. 


Finance (Sales Tax) Act, 1941, a It applied . 


to Delhi. from time to time; ; 
(o) "sales tax axtension notifications” 
meani— — ‘ 


(i) notification No, 8. R, O. 614, dated the 
Q8th day of Avril, 1951: 

(ii) notification No. 8. R. O. 1204, dated the 
6th day of August, 1951; and i 

(iii) notification No. 8.R.O. 1564, dated the 
4th day of Ostobar, 1951, ` 
of the Government of India in the Ministry of 
Home Affairs, ` l ; 


8. Validation. 


(L) Subject to the provisions of sub-s30. 
tlon (2), each of the sales tax extension noti- 
fications shall, for all purposes (including the 
levy, asieisment and collection of taxes under 
the principal Act and the purposes of section 73 
of the Delhi Sales Tax, 1975), ba deemed to 
hava been, and to be, alaw enacted by Parlia. 
meni which toog effect on the date on. which 
such notification was pablished in the Gazatle 


Bi Received the assent’ of the President on 2-9 
1976 Act published in Gas. of India: 8-9-1976 
. Part ILS. 1, Ext. P. 1151, A 
- For Statement, of Objects and ‘Reasons soa 
et of India; 17-8-1978 Part II-S. 2, Ert. 
1109., 
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of India and accordingly anything done or 
purporting to have been done or any action 
taken or purporting to have been taken before 


` the commencement of this Act under the 


principal Act or under the said section 73 
shall be deemed to be, and to have always 
been, sa valid and effective as if this section 
‘had been in force when such thing was dons 
or such action was taken. 


(2) Notwithatanding anything contained in 
sub-section (1), the provision of sub-section (2) 
of section 6 of the principal Act shall, for all 
purposes (including the levy, assessment and 
collection of tax under that Act and the 
purposes of section 73 of the Delhi Sales Tax 
Act, 1975), hava effect and be deemed alwaya 
to have had effect as if the sgaid sub.section (2) 
(hereinafter referred to fas the named sub- 
gestion) conferred powers on the Central Gov- 

ernment to add to; or omit from or otherwise 
amend by notification in the Official Gazette, 
the Schedule (hereinafter referred to ag the 
named Schedule) mentioned In the named 
_ sub.aection, without giving any previous notice 
of its intention go to do. 


(3) Notwithstanding any judgment, decree 
or order of any court or other authority, 
every notification, to add to, or omit-from, or 
otherwise amend, the named Schedule, Issued 
or purporting to have been issued by the 
Oentral Government under the named sub- 
‘section shall be, and shall be deemed always 
to have been, as valid and effective ag if this 
section had been in force when such notifica- 
tion was issued and accordingly— 


(a) any tax levied, assessed or collected or 
purporting fo have baen levied, assessed or 
collected under the principal Act by reason of 
any amendment (whether by way of omission 
or otherwise) to the named Scheduls specified 
in such notification shall be deemed to have 
been validly levied, assessed or collected in 
accordance with law: 

(b) no snit or other proceeding shall be 
maintained or continued in any court or 
before any authority for the refund of, and 
no enforcement shall be made by any court or 
other authority of any desree or order direst- 
ing the refund of, any such tax which has 
been collected; 


(a) recoveries shall be made, in accordance 
with the proviso to sub.section (1) of sec- 
tion 73 of the Delhi Salea3 Tax Act, 1975, of 
all amounts which would have been collected 
as tax uader the principal Act by resson of 
any amendment referred to in clause (a) bub 
whioh had not been colleoted. 


` (4) For the removal of doubts, it is hereby 
declared that no act ox omission on the part 


. Tha Essential Commodities (Amendment) Act, 1976 


ALR 


of any person shall be punishable ag an offence 
which would not have been go punishable if 
thia section had not come into force. 


THE ESSENTIAL COMMODITIES 
(AMENDMENT) ACT, 1976 


{Act No, 92 of 1978) * 


[and September, 1978] 


An Act further to amend the Essential 
Commodities Act, 1985. 


Ba it anacted by Parliament in the Twenty. 
seventh Year of the Republic of India as 
follows :— 


4. Short title, 


This Act may be called THE ESSENTIAL 
COMMODITIES (AMENDMENT) AOT, 1976. 


2. Amendment of sestion 2. 

In section 2 of the Eggential Oommodities 
Aot, 1955, (hereinafter referred to ag the 
principal Act), before clause (a), the following | 
clause shall be inserted, namely :— : 

‘(ia) “Collector” includes an Additional 
Collector and such other officer, not below.the 
rank of Sub-Divisional Officer, as may ba 
suthoriged by the Collector to perform the 
functions and exercise the powers of the 
Collector under this Act;’. 

3. Amendment of section 3. 

In section 3 of the principal Aact.— 

(a) in sub-sestion (2),— 

(i) for clause (f), the following clause shall 
be substituted, namely :— 

'(f) for requiring any person holding In 


‘stock, ox engaged'in the production, or in the 


business of buying or selling, of any eggential 
commodity:— 

(a) to sell the whole or a specified part of 
tte quantity held in stock or produced ox 
received by him, or 

(b) in the casa of any such commodity 
which is likely to be produced or received by 
him, to gell the whole or a specified part of 
such commodity when produced or received 
by him, 
to the Central Government or a State Govern. 
ment or to an Officer or agent of such Govern: 
ment or to a Corporation owned or controlled 
by such Government or to such other person 
or class of persons and in such circumstances 
as may be specified in the order. 

[*] Received the assent of the President on 2-9- 


1976, Aot published in Gas, of India; 8-8- 
1976, Part II.8. 1, Hxt., p. 1155.. 


For Statement of Objects and Reasons, seo - 
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Explanation 1.—An order made under this 
clause in relation to foodgrains, edible oil- 
seeds or edible oils, may, having regard to 
the estimated production, in the concerned 
araa, of such foodgraing, edible oilseeds and 
edible oils, fix the quantity to be sold by ihe 
producers in such area and may also fix. or 
provide for the fixation of, such quantity on a 
graded basis, having regard to the aggregate 
-of the area held by, or ander the cultivation 
of, the producers. 


Explanation 2. — For the purposa of this 
Clause, “production” with its grammatical 
variations and cognate expressions includes 
manufacture of edible oils and sugar;’; 

(ii) in clause (j), for sub.clause (iti), the 
following sub-clause shall be substituted, 
namely :— 

(iii) of any books of accounts and docu 
menta whioh in the opinion of such person, 
may be useful for, or relevant to, any pro. 
ceeding under this Act and the person from 
whose custody such books of accounts or docu. 
ments are seized shall be entitled to make 
copies thereof or to take extracts therefrom 
in the presence of an officer having the custody 
of such books of accounts or documente.”; 


(b) for sub-section (3B), the following sub- 
‘section shall be substituted, namely :— 


(3B) Where any person is required, by an 
order made with reference to clause (f) of 
sub-section (2), to sell to the Central Govern. 
ment or a State Govérnment or to an officer 
or agent of such Government or to a Corpo. 
ration owned or controlled by such Govern- 
ment, any grade or variety of foodgrains, 
edible oilseeds or edible oils in relation to 
which no notification hag been issued under 
gub.gection (3A), or such notification having 
‘been issued, bas ceased to be in force, there 
shall be paid to the person concerned, not. 
withstanding anything to the contrary con. 
tained in sub-section (3), an amount equal to 
the procurement price of such foodgrains, 
edible oilseeds or edible olls, as the cage may 


be specified by the State Government, with . 


the previous approval of the Central Govern. 
ment having regard to— 


(a) the controlled price, if any, fixed under 
this aaction or by or under any other law for 
the time being in force for such. grade or 
variety of foodgraing, edible oilseeds or edible 
oils ; 

(b) the general crop prospects; 

(o) tho need for making such grade or 
variety of foodgraing, edible oilseeds or edible 
oils available at reagonable prices to the con. 


7 ~ gumers, particularly the vulnerable sections of 


the consumers; and 
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(d) the -recommendations, if any, of the 
Agricultural Prices Commission with regard 
to the price-of the concerned grade or variety 
of foodgrains, edible oilseeda.or edible oils.’.. 


4. Amendment of sestion’ 64. 


Section 6A of the principal Act shall be re- 
numbered ag gub.section (1) thereof and — 
(a) in sub-section (1), as so renumbered, — 


(i) for the words "it may be produced, with. 
out any unreasonable delay, before”, the 
words "a reporb of such seizure shall, with. 
out unreasonable delay, be made to” shall be 
substituted, and for the words “‘if satisfied’, 
the words ''may, if he thinks it expedient sgo 
to do, direct the essential commodity #0 seized 
to be produced for inspection befoie. him, and 
if he ig satisfied” shall be substituted; 


(ii) after the proviso, the followirg proviso 
shall be inserted: namely:— 


"Provided further that i in the case of any 
animal, vehicle, vessel or other conveyance 
used for the carriage of goods or passengers 
for hire, the owner cf such animal, vehicle; 
vessel or other conveyance shall be given an 
option to pay, in lieu of its confiscation, a fine 
not exceeding the market price at the date 
of seizare of the essential commodity sought 
to be carried by gach animal, vehicle, vessel 
or other conveyance.”; 


(b) after sub-section (1) ag so re. nuita: 
the following sub. shopony shall be inserted, 
namely:— 


(2) Where the Collestor, on receiving a 
report of seizure or on inspection of any 
essential commodity under sub-section (1), is 
of the opinion that tha essential commodity is 
subject to speedy and natural decay or it is 
otherwise expedient in the public interest gso 
to do, ha may— 


(i) order the same to be sold at the gon- 
trolled price, if any, fixed for such essential 
commodity onder this Act or under any other 
law for the time being in force; or 


(ii) where no such price is fixed, order the 
same to be sold by public auction : 


Provided that in case of foodgrains, the. 
Collector may, for its equitable distribution 
and availability at fair prices, order the same- 
to be sold through fair price shops at the price 
fixed by the Central Government or by the 
State Government, as the case may be, for 
the retail sale of suoh foodgrairs to the public. 


(3) Where any essential commodity ta soldi 
as aforesaid, the sale proceeds thereof, after 
deduction of the expenses of any such gale or 
auction or other incidental expenses relating 


thereto, shall— 
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(a) where.no order of confiscation is ulti. 
-mately passed by the Collestor, 


(b) where an order passed on appeal under 
‘sub-section (1) of section 80 so requires, or 


(e) where in e prozamtion instituted for tha 
-Sontraveution of the order in regpact of which 
an order of confiscation hai been made under 
-thig section, the person concerned is acquitted, 


be paid to the owner thereof or the -person 
-from whom it is reized.”. 


3, Amendment of section 6B. 


‘In section 6B of the principal Aob; after 
-gnb.gaction (2), the following sub-section shal! 
‘be inserted, namely: — 
(3) No order confiscating any asantit 
commodity, package, covering. receptacle, 
‘animal, vehicle, vesel or other . convey. 
ance shall be invalid merely by reason of 
rany defect or irregularity in the notice given 
under oclanuge (a) of gub.section (1), if, in 
' giving such notice, the provisions of that 
-cleuse have been gubstantfally complied 
with.”. 


8. Amendment of seotlon 60. 

In section 80 of the principal Act, in snb. 
“section (2), for the words ‘such person shall 
be paid’, the words, brackets, figures and 
letter ''such person shall, except as provided 
by sub-section (3) of section 6A, be paid” 
-shall be substituted, 


1. Insertion of new section 6%, 


After gestion 6D of the prinsipal Aot, the 
following gectlon shall be Inserted, namely :— 
‘Bar of jurisdiction in certain oases. 

6H. Whenever any essential commodity is 
seized in pursuance of an order made unier 
-gochion 3 in relation thereto, the Oollector or, 
as the case may be, the judicial authority 
appointel under section 60 shall have, and, 
-notwithstan ling anything to the contrary con. 


tained in any other law for the time being in” 


‘foroa, any otber court, tribunal or authority 
sha'l not have, jurisdistion to make orders 
with regard to the possession, delivery, dia- 
posal or distribution of auch property.’. 


“8. Insertion of new section 154. 


. After section 15 of the principal Act, the 
following section shall be inserted, namely: — 


Prosecution of public servants. 


“165A. Where any person who is a public 
servant is accused of any offence alleged to 
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have baen committed by him while acting or 
purporting to act in the discharge of his duty 
in pursuance of an order made under seg- 
tion 3, no court shall take cognizance of such 
offence except with the previous sanction — 


(a) of the Central Government, in the case 
of a person who igs employed or, as the case 
may be, was at the time of commission of the 
alleged offence employed, in connection with. 
the affairs of tha Union; 


(b) of the State Government, in the case of. 
@ person who is employed or, as tha cage may 
be, was at the time of commission of the 
alleged offence employed, in connection with 
the affairs of the Stata,” 


9. Validation of certain orders. 


Notwithstanding any judgment, decrea or 
order of any court,— 


(a) every order made, or purporting to hava 
been made, bafore the commencement of this 
Act, by the Osntral Government or any State 
Government under clause (£) of sub.saction (2) 
of section 3 of the principal Act in relation to 
foodgraing, edible oilseeds or edible oils and 
every act done before sush commencement 
under or in relation to such order, shall be ag 
valid and effective as if the said clause (f) aa 
gubstituie] by this Aot had baan in foroe at 
all material times and the said order had 
been made thereunder; 


(b) evary payment, or offer of payment, of 
price of such foodgrains, edible oilseedg or . 
edible oils made before the commencement of 
this Ait, shall be deemed to have been made 
in atcordanse with law, if—- 


(i) the price so paid, or offered to be paid, 
had basen fixed having regard to the factors 
spedified in sub-section (3B) of section 3 of 
the principal Act as substituted by this Act 
and : 


(ii) in the cas3 of payment, or offer of pay- 
ment, by a State Government, such payment 
or offer of payment had been made after con. 
sultation with the Oenjral Government : 


Provided that notwithstanding the ratrog. 
pective operation of this section, no contra. 
vention of, or failure t3 comply with, any 
provisions of the Essential Commodities Act; 
1955, as amended by this Ast, shall render 
any person guilty of any offence punishable 


- under the Essentiel Commodities Aot, 1986, if 


such contravention of failure hid occurred 
before tha commencement of this Act. 


“THE CONSTITUTION, THE SUPREME COURT AND THE BASIC STRUCTURE” 
‘(By : Shri A.. R. ANTULAY, M. P., General Secy., All India Congréss Committee.) 


It is being argued by some lawyers 
that Parliament is incompetent to under- 
take sweeping changes in the Constitution 

wunder the 44th Amendment Bill, current- 
`~ dy being debated in the Lok Sabha. They 
‘contend that the ‘decision’ in: Keshava- 
manda Bharati’s-case (AIR 1973 SC 1461) 
ds that Parliament under Article 368 can- 
Mot.so amend the Constitution as to alter 
its basic structuré. `` 

‘It is obvious that no Court, “including 
"the Supreme Court is vested with the’au- 
thority to sit in’ * judgment, over an’ Arti- 
‘cle of the. Constitution; ` much ‘less ' over 
Afticle 368 which is Called, „by Mr, Justice 
‘Khanna, the ‘Constitution’ “itself. - Indeed 
in Sankari Prasad’s ease in ‘1951 (AIR) 1951 


SC 458) and in Sajjan Singh’s case ‘in’ 1964,. 


(AIR 1965 SC “845) ‘the Supreme ‘Court 
aipheld ` this Constitutional position; ` that 
any amendment under Article 368 ` ‘being 
a part of the Constitution itself, is ‘beyond 
‘the purview of the ‘Supreme Court. ` These 
judgments, upheld the ‘sovereignty of 
‘Parliament, to exercise its undoubted and 
unfettered, sovereign ‘Constituent power 
‘urider Article 368, to “amend by way of 
addition, ‘variation” or repeal any provi- 
sion” of the Constitution. These judg- 
ments camé in rejection of the ingeneous 
arguments advanced that under Article 32, 
“the right to move the Supreme Court by 
‘appropriate proceedings for the enforce- 
ment of the fundamental rights is guaran- 
teed”, The fundamental rights, it was 
vargued, also contain, under Article 13 (2), 
a right that “any law which takes away 
.or abridges” the fundamental rights is 
‘void. It is the duty of the Supreme Court, 
it was further argued, under Article. 32, 
to”’invalidate any law which abridges or 
takes. away any of the fundamental rights. 
‘Since ‘amendment of the ‘Constitution, 
they emphasised, is a “Law”, any amend- 
‘ment. which abridges or tdkes away 
‘fundamental rights must be declared void. 


. The Supreme. ‘Court between 1950 
and 1967, rejected this line of argument 
and ‘frustrated these efforts, to include a 
‘Constitutional amendment within _ the 
scope and ambit of the word “Law” ap- 
pearing in Article 13 (2). ‘Consequently 
‘for 17 ‘long “years, after ‘the commence- 
‘ment of the Constitution, the Constitu- 


* Transcript of talk on' the “Spotlight” 
programme “of All India Radio dated 
28-10-1976. 
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tional position : as recognised --by the 


‘Supreme Court itself, was ‘to the - effect, 
that it has no jurisdiction to sit in judg~ 
‘ment over. a Constitutional amendment. 


-- But after.the late Subba Rao -was ap- 
pointed the Chief Justice ‘and when, in 
Golak Nath’s case in (AIR 1967 SC 1643), 
the same argument was placed, it was ac- 


-cepted by the same Supreme Court’ which 


held that. the concept of the word “Law” 


in Article 13 (2),. includes an amendment 


of the Constitution: Consequently, it -was 
also ‘held that if an amendment. abridges 
or takes away. any of the fundamental 


-rights, the Supreme Court edn. declare void 


such amendment restore the fundamental 
right, and, under Article 32, enforce. it. 
Thus, by. extending the meaning of the 
word “Law” occurring in ‘Article 13 (2), 
the Supreme Court.wrongly assumed the” 
jurisdiction to examine if ‘an’ amendment 
abridges or takes away any fundamental 
right, whose-enforcement under Article 32, 
by the Supreme Court, is -guaranteed. 

. Thus, the-whole basis of that assumed 
jurisdiction was derived from the extend- 
ed meaning of the word “Law” in Arti- 
cle 13-(2). But the whole extent of that 
assumed jurisdiction was limited to the 


-enforcement of fundamental rights. In 


other words, after all this ingenuity and 
as a result of accomplishing this uphill 
task ‘over a long period of seventeen 
years, the best that could be achieved by 
the: Supreme Court, was restricting- the 
scope and ambit ‘of Article 368, in respect 
of 23 Articles dealing with fundamental 
rights in Part III. To put it differently, 
barring these’ 23, all the 395- Articles and 
Schedules of the Constitution were left 
free to be amended by Parliament, in 
terms of the decision in Golak Nath’s case. 
` Now, see’ the paradox. . In‘ Keshava- 
nanda Bharati’s case, (AIR 1973 SC 1461) 
the Supreme Court itself knocked the 
bottom of this jurisdiction. ` It overruled 
the judgment in Golak Nath’s case (AIR. 
1967 SC'1643). . It held that Golak Nath. 
was wrongly decided. The Supreme Court: 
in terms decided that the word “Law” in 
Article 13 (2) does not include’an amend- 
ment under Article’ 368. In the result,. 
the judgment in Sankari Prasad’s case 
(AIR 1951 SC °458) was, ipso facto, 
restored and a clear declaration on’ the 
part of the Supreme Court warranted 
that Parliament's powers of amendment 
under Article 368. are unfettered. After 
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the hurdle of Golak Nath’s decision, 
placed in the path of the decision of San- 
‘kari Prasad’s case was removed, what else 
«could be the logical consequence ? 

Strangely, however, after setting aside 
the judgment of Golak Nath’s case, the 
Supreme Court arbitrarily, further held, 
in Keshavananda Bharati’s case itself, that 
Parliament, though empowered to alter 
the fundamental rights, is not competent 
to change “the fundamental features” or 
the “basic structure” of the Constitution. 
This was done while purporting to decide 
on the ambit and the scope of Article 368. 

Now the crux is — Under which Arti- 
cles of the Constitution did the Supreme 
Court assume the jurisdiction to decide 
on the ambit and scope of Article 368? 
In Golak Nath’s case, it was: attempted to 
reason that Article 13(2) restricts the 
ambit and scope of Article 368. But in 
Keshavananda Bharati’s case, not even a 
mere concern is shown to identify any 
article which can be said to restrict the 

‘power of Article 368 coming in conflict 
with certain other Articles. Indeed, un- 
less it is independently shown as to which 
Article of the Constitution, places the 
limit:on the authority of Article 368, the 
question of examining the scope of Arti- 
cle 368, per se, does not arise. In other 
words, unless a touchstone is found in 
the Constitution itself, how can you test 
Article 368. There must be some yard- 
Stick, to measure the extent of the power 
-f Article 368. I am certain, none can 
reasonably argue that the touchstone to 

` test Article 368 is Article 368 itself. You 
do not measure something by that very 
thing! But in Keshavananda Bharati’s 
case, this is precisely what is unfortunate- 
ly done. 

Let me turn to Article 32 (3). It 
clearly lays down :— 

“Without prejudice to the powers 
conferred on the Supreme Court by 
Clauses (1) and (2), Parliament may, by 
law, empower any other Court to exercise 
within the local limits of its jurisdiction 
all or any of the powers exercisable by 
the Supreme Court under clause (2).” 
Now the powers under clause (2) are:— 

“The Supreme Court shall have the 
power to issue directions or orders or 
writs including writs in the nature of 
‘habeas corpus’, ‘mandamus’, ‘prohibition’, 
‘quo-warranto’ and ‘certiorari’ which may 
be appropriate, for the enforcement of 
any of the rights conferred on this part.” 

Thus, Article 32 which enables dis- 
‘tribution of the Supreme Court’s powers 
‘among many other Courts, cannot, obvi- 
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ously, be said to vest in the Supreme 
Court the power- to pronounce on the 
ambit of Article 368. Indeed, Article 32 
(3) empowers Parliament to dilute the 
Supreme Courts powers. How can the 
same Article authorise the Supreme Court, 
in the same breath, to diminish the con- 
stituent authority of that Parliament ? 

In my view, Article 32 does contain - 
a plain warning to the Supreme Court 
that, not it alone as the Highest Court, 
but any other subordinate Court too can 
simultaneously exercise all its powers. It 
ig beyond comprehension that Parliament, 
can empower lower Courts to exercise the 
Supreme Court’s power but itself cannot 
amend such Articles as are consider- 
ed unalterable by -that very Court! If 
indeed, there was one ‘fundamental fea- 
ture’ of the Constitution, it should have 
been Article 32, which grants power to 
enforce fundamental rights. Yet, this 
Article itself authorises entrusting of all 
these powers to numerous subordinate 
Courts within their jurisdiction; placing 
thus all lower Courts, in that respect, om 
at par with the Highest Court. 

If Moon cannot be imagined to con- 
trol the functioning of the Sun, surely 
then Article 32 cannot be said to control 
the functioning of Article 368! And yet, 
if Article 368 has to subserve Article 32, 
then, as soon as Parliament exercises its 
authority and confers jurisdiction on 
hundreds of High Courts and District: 
Courts all over the country, to exercise 
powers under Article 32 (3) then there is 
nothing to prevent them, on the Supreme 
Court’s analogy from deciding on the 
ambit of the amending Articles’ authority. 
The decision, in that event, will depend 
not upon the length of the “foot. of the 
Chancellor”; these will vary according to 
the “feet of hundreds of mini Chancel- 
lors”. Would that be a law or a chaos? 
Nonetheless, this will be the result. It 
is so natural; the decision of Keshav- 
ananda Bharati’s case lacks Constitutiona? 
jurisdiction. 

“ELECTION PETITIONER HAS NO 
CAUSE OF ACTION AGAINST WINNER” 

(By: V. B. RAJU, Retired High Court. 
Judge, Senior Advocate, Supreme Court) 

This writer suggests that an election 
petitioner who files election petition has 
no cause of action: against the winner at 
the election but the legislature sets out 


. the grounds on which election can be set 


aside. Any voter can file an election peti- 
tion and if an election petitioner has cause ` 
of action against the winner, everyone of 
the thousands of voters would have cause 
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of action. As HALSBURY observes in 
volume 30 at page 22 a person is said to 
have cause of action when he can show 
that defendant has done something which 
is an invasion of a right of plaintiff con- 
ferred or authorised by substantive law. 

If P pays hundred rupees to Q, that 
Can never be a cause of action for M. If 


` P is not qualified to stand for election 
that is not a cause of action for M. On 


grounds of public policy Parliament pres- 
cribed the grounds for setting aside an 
election. But no one has any cause of 
action against the winner of an election. 


“MONEY LENDING BY d 
THE NATIONALISED BANKS” 
(By: P. KALLU RAO, B.A. B.L., 
Advocate, Anantapur (A. P.) 

Under the "Directive Principles of the 
State Policy as laid down in Article 39 
of Part IV of the Indian Constitution 
the Government bhas directed all the 
Nationalised Banks to grant loans to wea- 
ker sections of the community in exercise 
of its powers laid down in clauses (b) and 
(c) of the said Article so that the owner- 
ship and control of the material resources 
of the community are so distributed as 
best to subserve to the common good of 
man and also to see that the operation of 
the economic system does not result in 
concentration of wealth and means of pro- 
duction to the detriment of the common 
man. While appreciating the motive be- 
hind this Policy of the Government, it is 
worthwhile to examine this proposal deep- 
ly from all points of view and find out 
how far it will succeed in practical imple- 
mentation of this policy. To cite a few 
instances where difficulties are experienced 


-7 by the Bank, it will be of immense good 


for the State to give serious consideration 
and thought to the following -points. 
While it is nobody’s grievance that 
the weaker sections of the society should 
mot be helped financially to improve their 
Tot, all that is required of, in implement- 
ing this kind of policy, the State is that 
it should take utmost interest to see that 
the loans granted to the weaker sections 
of the community should be recovered as 
arrears of land revenue by its own staff 
summarily without driving them to ordi- 
nary Courts of the land to recover its 
dues. When once these claims are put 
before the ordinary Civil Courts, these 
cases are not tried on ‘priority’ basis but 


- allowed to come up in the usual routine 
‘way and the debtors, some at any rate, 


are inclined or rather ill-advised to put 
forth all sorts of unconscionable pleas 
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even to the point of resorting to insolv- 
ency plea as a last resort. This kind of 
financial accommodation is more abused 
than properly utilised and taken advantage 
of to improve their lot by weaker sec- 
tions. For this state of affairs, the Agents 
and Managers of the Banks are respon- 
sible. Either they would not make proper 
enquiries regarding the borrowing and re- 
paying capacity of the borrowers or would 
not insist on sound security to ensure their 
recovery without resorting to Civil Courts. 
The State also is in a sense, being the 
cause for granting of such loans, must 
recover them through its staff only sum- 
marily as its duty. The Swaran Singh 
Committee is shortly putting forth some 
constitutional amendments before the 
Parliament to define the fundamental 
duties of a citizen. It should also enun- 
ciate equally the FUNDAMENTAL DUTY 
OF A STATE to help recovery of loans 
lent by banks by summary means. In 
the eye of law, whether constitutional or 
ordinary, law is no respecter of persons. 
All are out to be treated alike as other- 
wise, it is opposed to Article 14 of the 
Indian Constitution by denial of equality 
before law. The State is now not only 
recovering land revenue by summary 
procedure but also getting all Government 
loans recovered summarily as arreas of 
land revenue, while in fact after passing 
of the Constitution Act, no priority can 
be given to loans granted by Government 
on commercial basis and in fact several 
rulings are laid down by the High Courts 
and the Supreme Court as well, that after 
passing of the Indian. Constitution, no such 
priority can exist for the commercial loans 
lent by the Government for promoting 
agricultural production and industry. 
Even sales tax dues and income-tax dues 
are not given priority in Courts for their 
recovery except land revenue. It is 
therefore meet and proper that all 
nationalised banks must be helped by the 
Government by recovering their loans as 
arrears of land revenue summarily. 
Coming to the other aspect of this 
subject, if claims of Banks are filed in 
ordinary Civil Court, the Banks have to 
pay heavy court-fee to the Government 
and the fees to lawyers too. All this will 
mount up and fall upon the already 
burdened defaulting debtor. The Govern- 
ment, thereby, by getting heavy court- 
fee, will stand to benefit as though by 
way of tax on justice. Ultimately it is 
the debtors of the weaker section that 
stand to suffer. The State in its honest 
and genuine attempt to help the weaker 
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section, looks as though it is doing some 
disservice to the poorer and weaker sec- 
tions of the Society. In this connection, 
it is worthwhile -to re-call to our mind 
the timely wise suggestion thrown out 
by Mr. O. Swaminatha Reddy, Chairman 
of the Andhra Bank, Hyderabad, stating 
that the Government should order sum- 
mary recovery of these loans through 
Government staff only BY WAY OF ITS 
FUNDAMENTAL DUTY. As such if no 
such step is taken, the deposit mobilisa- 
tion scheme launched by the Banks will 
receive a serious set-back because the 
prospective depositors who are tempted 
with the payment of high rate of interest, 
will now think twice before they think 
of offering deposits to Banks as the safest 
place of financial security. The sooner 
the summary steps are taken for recovery 
of their loans summarily the better it is. 


í “WELFARE SCHEMES FOR.. 
! INDIGENT ADVOCATES” 


(By: Shri VEERABHADRA RAO, 
Advocate, Secunderabad, Andhra Pradesh.) 


Addressing the meeting of National 
Forum of Lawyers and legal aid on 14th 
October 1976 at Coimbatore, the Union 
Minister of State for Law, Justice and 
Company Affairs, Dr. V. A. Syed Moha- 
med had exhorted the need for intro- 
ducing social security schemes such as 
old age pensions and insurance to benefit 
lawyers who suffer due to indigent cir- 
cumstances in old age. He had stated 
that the Central and State Governments 
should provide the necessary assistance 
and resources to implement such schemes, 
while stating that many lawyers could 
not make a success in their profession and 
suffered in old age and the National Forum 
of Lawyers should take up this cause and 
strive to evolve a scheme or schemes such 
that these unfortunate men could be 
helped. 

The last elections to the Bar Council 
of State of Andhra Pradesh were held on 
12th February 1974. At that time ie. a 
month prior to that, the Uttar Pradesh 
Government had by an ordinance created 
the U. P. Advocates Welfare Fund under 
which it is provided that the trust con- 
stituted thereunder will take a group life 
insurance policy covering the lives of all 
advocates in the State. Most of us who 
sought elections to the State Bar Coun- 
cil were inspired to take guidance from 
the said ordinance and suggest welfare 
measures for advocates. 

In the very first meeting of the Bar 
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Council, the Bar Council has constituted 
a Committee comprising of the Chairman 
of the State Bar Council, Shri P. Rama- 
chandra Reddy, Shri M. Nagabhushanam; 
Shri P. H. V. Somayazulu, Shri A. Seeta- 
rama Reddy, and Shri M. Veerabhadra 
Rao, Members to study the U. P. Ordin- 
ance and other allied schemes and to 
suggest for preparing of such schemes and 
find out ways and means of bringing them 
into operation in this State for the benefit 
of the Advocates., This Committee met 
and submitted its resolution to the Bar 
Council and in the meeting of the Bar 
Council held on 13th July 1974, -the fol- 
lowing resolution was passed: 

“Having considered carefully the pro- 
vision of U. P. Advocates Welfare Fund 
Ordinance 1974, this Committee resolves 
that the benefit under. the Welfare Fund 
Scheme do not appear to be quite advan- 
tageous apart from the difficulty of con- 
stituting at the outset a sizable fund to 
be created by the Government. The 
situation in Uttar Pradesh appears to be 
different as a sum of Rs. 34,89,000/- was 
available with the Bar Council for starting 
of the fund being the stamp duty col- 
lected. Further that scheme is intended 
to benefit advocates who die before they 
attain the age of 60 years, which does not 
appear to be really beneficial to the mem- 
bers of. the profession concerned above. 
This Committee therefore resolves that 
the Provident Fund Scheme with its most 
distinct advantages is preferable. to any 
scheme like. Uttar Pradesh Advocates 
Welfare Fund Scheme, and further re- 
solved that the Government of Andhra 
Pradesh be requested to undertake im- 
mediate legislation for the purpose of 
initiating a:Provident Fund Scheme in the 
interest of the Legal profession on the 
lines to be drawn up by the Committee 
of the Bar Council constituted for the 
Purpose, taking such guidance as they 
can from the provisions of the Provident 
Fund Scheme proposed by the Bar Coun- 
cil of Kerala..:... 


The Bar Council constituted another 
Committee consisting of Shri G. Narayana 
Rao, Shri Koka Raghava Rao, Shri M. 
Veerabhadra Rao, and Shri Raja Reddy, 
all members of the State Bar Council, to 
finalise a scheme and make a representa- 
tion to the Government in the matter. 

This Committee met on several oc- 
easions and drew up a draft legislation 
which is intended to benefit the advocates. 
The salient features of the legislation are » 
that every advocate shall affix a Rs. 2/- 
stamp known as the “Advocates Welfare 
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Fund Stamp” to,be issued, by the Govern- 
ment of Andhra Pradesh to every vakalat, 


memo of appearance, or other documents: 


by which an advocate or any other legal 
practitioner is empowered to appear and 


plead before-any Court, tribunal and per-. 


sonally this:stamp has to be affixed. by 
the Advocate, and the amount realised by 
the sale of such stamps, which is esti- 
mated to be in the vicinity of Rs.\l6 lakhs 
per annum, will be‘ utilised for the pur- 
pose of —. (a) -obtaining. a group life 


insurance policy. from the ‘Life Insurance. 


Corporation, (b) to obtain a provident fund 
scheme on a policy to be issued by the 
Life Insurance Corporation of India, or 
other Institution or Organisation of the 
Government of India or of the Govern- 
-ment.of Andhra Pradesh,.. (e) -providing 
buildings, ‘halls; libraries, canteens and 


other facilities for the Bar Associations - 


in the State, and (d) organising other 
schemes for the welfare of Advocates for 
giving financial assistance to the needy, 
indigent and disabled advocates’ and to 
utilise the funds available for such other 
objects as would in the opinion of the 
advocates Welfare Fund Committee im- 
Prove the working conditions and facilities 
to the advocates. 


this extra burden of Rs. 2/- stamp on the 
vakalat will be passed on to the client. 
This may not be correct, as for instance 
in the case of a Government Pleader, for 
and on behalf of the Government: they 
have to affix Rs. 2/- stamp on each memo 
of appearance they file and this will not 
be borne by the Government. ; 
The ` Committee constituted’ by the 
Bar Council has met his Excellency. the 
Governor, the Hon’ble Chief Minister, the 
Hon’ble Law Minister, the Hon’ble Fin- 


ance Minister, and it. has ‘received their. 


unanimous blessings. . The Government 
will be doing a lot to the legal profession 
by bringing the Advocates Welfare Fund 
Scheme into force at an early date as. the 
said scheme will not burden the Govern- 
ment with any additional expenditure for 
the benefit of the. advocates. 

In view of the benevolent attitude of 
the Central and ‘State Governments to- 
wards the Welfare Schemes for ‘the sake 
of Advocates, it is hoped that the scheme 
‘proposed ‘by the Bar Council of Andhra 
Pradesh will become‘a reality soon. ' 
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“PRESENT CONSTITUTIONAL CHAN- 
GES AND: THE LEGAL PROFESSION” 
(By : Dean A, T. MARKOSE, Faculty of 
Law, University of Cochin.) 


Several friends from various walks of 
life have ‘asked mein the last few months 


‘about the possible effects of the proposed 


constitutional amendments on the future 
of the Jegal profession. Briefly stated, 
the constitutional amendments substitute 
institutions in areas where they take away 
from the jurisdiction of the Courts the 
power to review the decisions of the au- 
thorities and tribunals functioning in 
matters. of civil service, labour and reve- 


‘nue and its collection. 


The answer in one sentence is that 
the. present constitutional amendments 
would not in any way endanger the pro- 
fessional future of lawyers. These changes 
on the other hand will only make the 
These 
reorganisations will only enable the law- 
yers to move along the current of con- 
temporary aspirations. It will make them 
real‘ partners in the work of the yuga- 
dharma rather than obstructors of it. 


Itis alleged in many quarters that 


' much of the thrust for the present con- 
Some quarters are expressing that | 


stitutional amendments came’ from the 
unimaginative handling of social- questions 
by’ the dispute-resolving branch of the 
nation, viz., the Bench, the Bar and the 
Law Professoriate, Those who are of 
this view point out that the inspiration 
for alteration of the Constitution came 
partly as a result of the use of the judi- 


. Cial machinery in such-a manner that the 


personal gains of the Bar appeared to be 
the predominant consideration especially 
in the filing of writ applications when 
there was’no manner of ‘recognised inte- 
rest to be protected, in'the granting of 
ex parte interim injunctions by munsiffs 
and stays by High Court Judges and in 
the studied neglect of available alternate 
remedies in proceedings for extraordinary 
remedies — writs and injunctions — 
against public authorities.. . 

`- From another point of view the en- 
tire fault was ascribed to the Universities 
where the law faculties did not pilot the ` 


syllabus of legal education in such a 


manner as to reflect the changing social 
needs... Those who hold this view state 
that when the tenancy relations in urban 
areas'.and in rural areas had become too 
big to. be dealt with in the ordinary 
Courts; when real property: and its mort- 
gape had ceased to be much-of a subject 
for litigation in Courts, when commerce 
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favoured to a great extent arbitration and 
not litigation in Courts for the resolu- 
tion of disputes, legal education should 
have made the syllabi of the LL.B. course 
to reflect these changes. Labour Law, 
the rent control law, tax law, company 
law and administrative law, 
matter of which had come to the fore- 
front, should have been immediately 
given entry into the curriculum of legal 
education. Every law student should have 
been taught to that level of proficiency 
that he would have become competent to 
handle the subjects professionally and 
independently. This was not done. That 
is the cause of the inability of the legal 
profession to deliver the goods. However, 
today, all over India, all these subjects 
are included in the LL.B. syllabus. But 
it took considerable time and pains ` to 
effect this change in the sixtees in India. 
Even today it is pointed out that in various 
large pockets of Indian legal education, 
the change has not been implemented in 
spirit and substance. The net result of 
the above absence of initiated members 
of the profession to argue the new com- 
mon law under the welfare State, was the 
inability of the bar to be creative and 
co-operative in the new rights and duties 
that sprung in the legal arena. The un- 
pardonable sin of neglecting to allot 
money for legal education is only slowly 
being understood by politiclans and the 
common people. 


As I have tried to explain in another 
place it is to be clearly understood that 
the classic function of the ordinary Courts 
was only to decide disputes between man 
and man. It was not the duty of the 
ordinary Courts to decide disputes be- 
tween State and the ordinary citizen. 
The jurisdiction between public authori- 
ties and privaté individuals is a newly 
conferred or slowly acquired jurisdiction 
in all legal systems. Sometimes it is the 
result of a gradual spread of democracy 
and democratic ideas. It can also be the 
result of the lawyers and Judges of the 
ordinary Courts siding with the winning 
party in the fight between the King and 
people as it happened in England. Be- 
cause the ordinary Courts and lawyers 
did not side with the people in its fight 
against the King in France the French 
judiciary did not get this jurisdiction over 
administration after the French Revolu- 
tion. It is therefore necessary to re- 
member that the plenary jurisdiction 
which the Indian Constitution gave in 
1950 to the Indian judiciary to have judi- 
cial review of all legislation and judicial 
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control of all administration was not a 
routine grant of powers but an extra- 
It was a reward for the 
exceptionally valiant leadership and fight 
that Indian lawyers contributed to the 
struggle for freedom. Except in a very 
few federal systems judicial review of 
legislation was not assigned to the ordi- 
nary judiciary in the remaining parts of 
the world. Those countries of the world 
which followed the civil law system did 
not give the ordinary Courts even the 
Power of judicial control over administra- 
tion not to speak of the power of review 
over legislation. The moment we re- 
member these facts of comparative law 
much of the wind on the sails of the party 
which criticises most vehemently the pre- 
sent Government plans to partition the . 
territory of judicial control between ordi~ 
nary Courts and special tribunals will be 
lost. 

Now, what are the institutional pat- 
terns proposed to supplant the existing 
system. : 

(1) Disputes between civil servants 
and the State in India shall be decided 
exclusively by administrative tribunals 
set up in each State and in the Centre 
with provision for an All India Appellate 
Tribunal with exclusive and final autho- 
rity. l A 

(2) There shall be an All India Lab- 
our Appellate Tribunal to hear appeals 
exclusively and finally from the decisions 
of all existing labour Courts, tribunals and 
authorities. 

(3) The jurisdiction of the High 
Courts under Article 226 and that of the 
Supreme Court under Article 32 shall be 
abolished in relation to (i) both the above 
matters, (ii) any matter concerning the 
revenue or concerning any act ordered 
or done in the collection thereof, (iii) any 
matter relating to land reforms and pro- 
curement and distribution of foodgrains 
(iv) of election matters including the dis~ 
qualifications of membership in Parlia- 
ment and State legislatures. 

The effect of the deprivation of 
jurisdiction as far as the High Courts are 
concerned in all matters of fiscal nature 
will be the functioning of the Boards of 
Revenue in the States and at the Centre, 
as the final appellate authorities. They 
will, however, be subject to the jurisdic- 
tion of the supervisory powers of the 
Supreme: Court under Article 136. I ven- 
ture to suggest that the natural results 
of these developments, on the working of 
the fiscal authorities and their supervie 


, 
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sory tribunals — the sales tax tribunals, 
mmcome-tax tribuñals, the revisionary 
powers of Government over‘ the decision 
of the Collector of Excise and Customs etc. 
— would be a greater separation of the 
judicial part of the Boards of Revenue 
from the other parts of that body and a 
much greater judiclalisation of it. Its 
natural evolution would be like that of 
the supervisory section of the Council of 
State in France. Much more than today 
a large part of these tribunals will have 
to be manned by law trained people. The 
Chairman and some other members have 
to be lawyers. But some are to be ex- 
perts in the respective fields. Composite 
Benches are called for. 

- Who will assist these special tribunals 
by presentation of law and facts and argu- 
ments? The answer is lawyers. As was 
said before the organisation of these broad 
areas of subject-matter helps very much 
functional specialisation. Lawyers will now 
specialise as tax lawyers, labour lawyers 
and Jawyers for service matters. This 
will very much encourage expertise. It 
will also help the development of para- 
professional groups. This will further re- 
sult in the discouragement of third rate 
personnel because of the difficulty of such 
elements surviving in such specialised 
environment. 

An additional merit of this reorgani- 
sation will be that it will help the pre- 
sent advocates in the High Court’s to 
consolidate themselves better from the 
point of view of equipment and efficiency. 
The quality of judicial control in the 
High Courts in future will be more busi- 
ness-like and less obstructionist and pro- 
tractive. A stay of the processes of the 
public authority will not now be possible 
unless- the Court has a moral certainty 
that the writ is going to be finally allow- 
ed. The doctrines of primary jurisdic- 
tion and that of exhaustion of alternate 
remedies will be generally operative in 
the High Courts. The existence of sub- 
stantial public interest will hereafter be 
a live issue of administrative law rather 
than an ubiquitous proposition argued in 
each case but finally rejected by the Court 
with a broad observation that the dis- 


-cretion in the matter of issue of writs 


that the High Court possesses is so broad 
that the above doctrine does not cast an 
absolute bar over the grant of the re- 
medy. 


It is a well- known rule of business 


management that when a long used pro~ 
duct is found out of favour with consu- 


‘mets, immediate diversification'is the Te= 
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medy. Similarly the legal profession will 
become clearly diversified, specialised 
and revamped for the modern administra- 
tion of the 21st century. The legislative 
lawyer and the administrative-law law- 
yer will become common sight in the 
community. Already the “motor vehi- 
cles lawyer” has emerged as a separate 
and respected category. 

All in all, the proposed constitutional 
amendments will not in any way adverse- 
ly affect the financial security of the legal 
profession nor the important place they 
had in the social hierarchy of the nation. 
We lawyers have always faced crises and 
survived them. So long as the dispute- 
resolving function exists in a community 
our services are indispensable. 


“JUDICIAL DYNAMISM” 


(By: PHIROZE ANKLESARIA, 

B.A. (Hons), LL.B., LL.M (London), 
Advocate, High Court, Bombay, Solicitor, 
Supreme Court of England) 

A good Judge applies the law. A 
great Judge moulds it. He moulds it in 
the shape of the social, economic and poli- 
tical conditions that prevail. By doing 
so, he breathes into the law, a spirit 
which throbs with life-blood. 

It is the purpose of this article to 
review three of the selected judgments 
delivered by his Lordship the Hon'ble 
Mr. Justice V. R. Krishna Iyer in the 
year 1975, to illustrate my point that, the 
law comes to life, when it is imbued with 
the spirit of the times. 

B. Banerjee v. Anita Pan, (AIR 1975 
SC 1146) strikes one as a remarkable 
decision in which the Supreme Court 
forces the letter of the law to-vyield to 
its spirit. In this case, a piece of West 
Bengal Tenancy legislation came up be- 
fore the Supreme Court for pronounce- 
ment upon its scope and impact. Under 
the West Bengal Premises Tenancy (Se- 
cond Amendment) Act (34 of 1969), a dis- 
tinction, at the outset, was made between 
two kinds of landlords of premises: viz; 
Owner Landlords and Transferee Land- 
Jords. The*former were the old inhabi- 
tants of the town of Calcutta, whose main. 
source of income was the sterilised rentals- 
received from the statutory tenants of 
thelr buildings. The latter, namely, the 
Transferee Landlords, were a class of 
the novo rich, who employed ample funds 
and devious means to acquire by pur- 
chase, the non-lucrative holdings of the 
owner landlords and then adopted evic= 


°420 Journal 1a 


tion proceedings.. against the helpless 
tenants, mainly on the easily available 
grounds of personal requirement, repair 
and/or reconstruction. The stream of 
such litigation became a flood and the 
chaos created by those rendered roofless 
awakened the sleepy State. Legislature to 
a situation of social insecurity. 


By the aforesaid amendatory legisla- 


tion, Section 13 of the West Bengal Pre- 
mises Tenancy Act, 1956, which contained 
the grounds for eviction of tenants,, was 
drastically amended. By. the amendment 
in question, Section 13 stipulated that, no 
order or decree for recovery of posses- 
sion of any premises shall be made by 
any Court, except on the grounds con- 
tained therein. The most abused grounds 
(f) and (ff) were amended to the effect 
that :— 

(f) No order or decree for eviction 
shall be made on the ground that the 
premises are reasonably required by the 
landlord for building, repair or recon- 
struction or for any substantial addition 
or alterations therein, unless the same 
cannot be carried out without the pre- 
mises being vacated, 

(ff) No order or decree for eviction 
Shall be made in the case where the pre- 
mises are required for the personal use 
or occupation of the landlord, unless the 
landlord is not found to be in possession 
of any reasonably suitable accommodation. 

Further a new sub-section was added. 
By sub-section (3-A) added to Section 13, 
it was inter alia provided that, no suit 
for eviction on the grounds (f) end (ff) 
mentioned above, shall be instituted be- 
fore the expiration of a period of three 
years from the date of the acquisition of 
interest (by the transferee landlord from 
the owner landlord). 

The first question was, whether sub- 
Section (3-A) was retrospective in its ope- 
ration. The issue waddled in the lower 


Courts, but the High Court concerned held. 


that it was not retrospective. When the 
matter reached the Supreme Court, .the 
learned Judges did not turn pages of the 


amendatory legislation to ascertain whe-. 


ther "the intention of the legislature” was 
to make the amendment retrospective, 
The Statement of Objects and Reasons for 
the amendment was not called for. 
a theoretical approach was brushed aside 
and instead, attention was focussed on 
the prevailing social and economic condi- 
tions which called for the amendatory 
‘measures. The retroactivity of the Am- 
endment was substantiated’ on practical 


Such. 
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ae eee arising from the chaotic 
situation that prevailed as a result. of the 
eviction proceedings adopted by the’ trans- 
feree landlords threatening the “security 
of tenancy” in the State of West Bengal 
and. rendering. hundreds roofless. If the 
cry of the roofless was the reason for the 
amendment, it should be heard by the 
Court, otherwise, the very purpose of the 
amendment would be rendered nugatory. 
The true purport and intent of the am- 
endment was to salvage the situation of 
social insecurity created by a spate of 
successful eviction proceedings adopted by 
the transferee landlords against ol@ 
tenants of old buildings paying a’ comfor- 
table rent at the old rates. If such in- 
secure tenants cannot be protected against 
such unscrupulous landlords, the very 
object of bringing about the amendment 
would be frustrated. The purpose of the 
amendment was not only to secure the 
future but to protect the past. There- 
fore, the amendment was held to be re- 
troactive, although there was nothing in 
its language itself which made it retro- 
active either expressly or by necessary 
implication. 
Since the amendment was held to be 
retrospective, it meant that it would 
affect the pending litigation in which de- 
crees for eviction were claimed on 
grounds not specifically contained in. Sec- 
tion 13 or where eviction was asked for 
on a ground contained in Section 13 but 
the stipulated period of three years had 
not elapsed since the acquisition of inte- 
rest by the transferee landlord from the 
owner landlord. This would drive the 
landlords to file fresh suits and thus woul@ 
result in a multiplicity of litigation. The 
fact that it would also cause hardship to 
the landlords who Had no suspicion of 
being saddled by any such liability at 
the time when the eviction proceedings 
were initiated by them, was not ignored. 
The delicate balance between the pro- 
tection of old tenants on one hand and 
the hardship caused to the transferee 
landlords. on the other by the retro- 
activity of the amendment was struck by 
breathing a spirit into the cold letters of 
Section 13. The prevailing socio-economic 
situation had prompted the legislature to ` 
regulate and not to eradicate the right 
of the transferee landlords to claim evic- 
tion on the grounds of personal require- 
ment, repair and/or. reconstruction. In 
other words, the old tenants were pro- 
tected against eviction on the aforesaid 
two grounds for a limited period of three. 


vy 


ing. 
actions -and- to 


Period of three years, . 
sire to do justice was not’ defeated by. the 
law. In this situation, leave was granted 
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years only‘. which should ‘have elapsed 
from the. acquisition of ‘interest by their 


‘transferee landlord. from: the owner land- 


lord. Under, sub-section “(3-A). of ` Sec- 
tion 13,.a decree for eviction. could only 


' be passed on .gròunds. (f) (repair . and/or 


reconstruction) and (ff) (personal require- 


` ment) if, the suit was instituted- after the, 
, expiry. 
the date of. acquisition of interest: by the. 
transferee landlord from. the owner land-. 


‘of a. period of thrée -years from 


lord. A suit cannot be said to be;,“‘in- 
stituted” on the grounds (f) and (ff) ‘con- 
tained in Section 13, unless these grounds 
are found or incorporated in the grounds 


on which eviction is claimed in ‘the suit.. 


The -pending actions did. not contain 
grounds (f) and (ff) nor were. they found 
to be “instituted”. on the expiry of. the 
said period of three -years, (although 
thanks to the longevity ‘of the “Indian 
litigation” more than. three years had al- 
ready elapsed since’ the. acquisition ` 


‘interest by the appellant’ landlord). 


an ordinary case, one would have at 


‘ed the Court to shrug its shoulders and 


express its helplessness before the law, 


by calling upon the: landlords in the. ‘pend- 
actions,. 


tion 13 after a: ' lapse of the stipulated 
However, the de- 


to the parties ‘concerned, viz.” the land- 


lords, to amend’ théir pleadings and specifi- ' 


cally incorporate grounds (f) and (ff) for the 
purpose of claiming eviction. This amend- 
ment could be carried ‘out by them in the 


suits pending or in appeals, if any, pend- 


ing therefrom. When such amendments 


are carried out in the pending actions, the ` 


provisions of sub-section (3-A) will have 
been satisfied viz. eviction will, be-claim- 


“ed on grounds (f) and (ff) specifically and . 
-on such rounds being specifically includ- 


ed in the pending suits, the.suits will be 
said to have been “instituted on those 
grounds” ‘such “institution” being ‘easily 
beyond the statutory period, of three 
years. 
stretched to mean not the original institu- 
tion of the suits, but. 


by virtue of the amendment were includ- 
ed in the pending’ suits. - 
ments being carried out as directed,. the 
tenants would be given. an opportunity to 
file a further written statement in reply 


to the amended pleadings and the. Court. 
will dispose of the pending: suits.. after. 
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to -withdraw ` the : pending. 
file fresh actions : ‘on: 
grounds’ of. eviction contained in’ Sec- 


-medical institutions in countries 


The word “institute” was. slightly ` 


institution on. 
grounds (f) and (ff)”. when such grounds. 


„On. the, amend-- 
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giving both'the parties an opportunity te? 
lead additional evidence. 

‘The writer wishes to point’ Gus that,. 
by adopting an approach... based on the 
prevailing:.situation’ of social insecurity... 
the Supreme Court brought to life the 


‘cold letters of sub-section (3-A) of Sec— 


tion ‘13 ‘of the West Bengal Premises: 


“Tenancy (Second Amendment) Act (34 of 
1969) which otherwise would have work-. 


ed hardship, inconvenience, : multiplicity 
of litigation. and injustice to one or the 
other. of`. the parties. The spirit of the 
law was preserved, the landlords were 


` satisfied, the tenants were protected and 


above all, 
cerned. 


The second case State of Bihar v- 
A. K. Mukherjee, (AIR 1975 SC 192) = 
(1975 Lab IC 141) concerns three Doctors: 
who appear to have forgotten all about 
medicine for three years only to indulge 
in a legal battle “trying to break each 
others academic bones to get the post of 
Lecturer in Orthopaedics” in the Govt. 
Medical College in Bihar. By regulations. 
framed under the Medical Council Act, 
1956, “three years ‘teaching experience im 
a teaching institution” was necessary for 
appointment to the post of Lecturer in 
Orthopaedics, in the Govt. Medical College 
in ‘Bihar. The Respondent, Dr. Mukher- 
jee, qualified from England, was not 
selected for this post, because the State, 
which was the appointing authority re- 
fused to recognise his foreign qualifica- 
tions. Dr. Mukherjee approached the 
Court. The relévant statute applicable 
was the Medical Council Act, 1956. The 
Court. therefore scrutinized the provisions 
of the Medical Council Act, to ascertain 
whether’ foreign qualifications were en- 
titled: to recognition. A plain reading of 
the Act ‘made it apparent that, for cer- 


justice was done to all con- 


‘tain indicated purposes foreign qualifica- 


tions were recognised degrees granted by 
with 
which India had a scheme of reciprocity 
(Section 12), degrees granted by certain 
foreign .institutions were expressly ‘de- 
clared as recognised (Section 13), and 
there was also a provision that, recogni- 


‘tion. of foreign degrees could also be 


granted after consultation with the Medi- 


.cal Council of India. The question there- 
: fore did. not admit of a solution only by 


Teference- to the Indian Map. Two as 
pects were specifically taken into conside- 


`- yation. First this country respected ad- 
_ vances made in medical fields abroad, in- 


cluding the- U., K.. Secondly, the purport 
of..the regulation; in. question :. requiring 
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“three years -teaching experience in a 
teaching institution’, was to see that 
fSindia gets highly qualified medical tea- 
‘chers. Both these purposes would be 
«secured “neither by narrow Swadeshi nor 
‘by neo-colonialism”. If these were the 
-objects to be achieved, they could well 
‘be achieved by the recognition of foreign 
«qualifications, which were not entirely 
‘outside the purview of the Medical Coun- 
cil Act, 1956. If the foreign qualifications 
are good enough for the purposes of Sec- 
‘tions 12, 13 and 14 of the Medical Coun- 
‘cil Act, 1956, they were equally good 
‘enough for the teaching experience gain- 
ed therefrom. If the teaching institutions 
abroad are not wholly ruled out under 
‘the aforesaid Act, it would be right to 
‘reckon as competent and qualitatively 
acceptable, these institutions which are 
‘inked with or are recognised as teaching 
institutions by the Universities and 
‘Organisations listed in Schedules II and 
WII and recognised as such by the Cen- 
tral Government under Section 14 of the 
‘Act. The Writer submits that, this kind 
‘of an approach suggests that, if the object 
is clearly understood and borne in mind, 
the solution presents itself automatically 
and it need not be groped for in the 
vigmarole of legislative intendment or in 
the construction of any legislative enact- 
ment. . 

However, the Court refused to answer 
whether Dr. Mukherjee’s experience 
amounted to a “teaching experience”. 
This being a question of fact it was for 
‘the appointing authority, viz; the Govt. 
‘to decide. Courts did not appoint peti- 
‘tioners to posts but laid down criteria to 
guide the executive in making such ap- 
‘pointments. The Court did not interfere 
with the normal course of appointments 
made by Government in the absence of 
“bad faith, oblique exercise of power or 
‘error of law. Although the Government 
need not make a reasoned order of the 
appointment, reasons relevant to the ap- 
‘pointment must animate the order. By 
‘these means, the Court secured control 
‘without interference. The Court is stron- 
‘ger, even if the Government is free. 


A small grievance, but of great 
magnitude though not fully agitated, was 
firmly decided. Since the petitioner has 
asked for a certiorari, it was contended 
‘that, the Court ought to have called for 
‘the cabinet notings and papers for 
‘scrutiny. If such a contention on- the 
width of the plea of certiorari were ac- 
-<epted, Govt. privacy in matters of ad- 
‘ministration, so valuable in public inte- 
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rest would have-been completely destroy- 
ed, It was recognised that ordinarily acts 
of public authorities must be amenable 
to public ‘scrutiny and cannot be hidden 
in suspicious secrecy, nevertheless, sensi- 
tive- material in the possession of the ` 
Government must not be routinely sent 
for, unless mala fides or suspicious cir- 
cumstances are alleged — “Governmental 
ways may not be familiar to forensic pro- 
cess, but for that reason cannot be sus- 
pected.” 


In the above circumstances, the par- 
ties concerned were given time to produce 
all relevant material before the Court as 
to their “teaching experience in teaching 
institutions” and the Government was 
directed to consider de novo the relative 
merits of the candidates fairly and not 
technically. ` According to the writer, the 
case is significant for the clarity of rea- 
soning and the practical approach adopt- 
ed in deciding salient issues of law. Per- 
haps, justice lies in the correctness of the 
approach adopted and not entirely in the 
law. applicable. 

Many of the learned readers will re- 
member the case of Chitan Vaswani v. 
State of West Bengal, (AIR 1975 SC 2473) 
= (1976 Cri LJ 1). It is the case which 
condemns “Mrs. Warren’s Profession’. 
The Isaias Bar, a’ night club of Calcutta, 
was raided by the Police under the provi- 
sions of the Suppression of Immoral 
Traffic in Women and Girls Act, 1956. A 
prosecution was launched resulting in a 
conviction under Section 7 (2)(a) read 
with Section 3(1) of the Act. On the 
conviction following an order was made 
by the Magistrate under Section 18 (1) 
read with Section 18 (2) of the Act. Under 
Section 18(1) if the Magistrate receives 
information that any place, within a dis- 
tance of 200 yards of any public place 
(such as schools, hospitals, hostels, ete.) is - 
being run or used for carrying on any 
immoral trade, he may on issue of a show 
cause notice after hearing the party like- 
ly to be affected, by an order direct the 
occupier to vacate the premises within a 
period of 7 days of the passing of such 
an order and he may further direct that 
the premises shall not be let within a 
period of one year thereafter without his 
previous approval. Under Section 18 (2) 
the Court convicting a person of any | 
offence under Section 3 or 7 may “pass 
orders” under sub-section (1) of Sec. 18 
without further notice to such person to 
show cause as required by sub-section (1) 
of Section 18. It was contended on be- 
half of the Night Club that its premises 


were beyond “the- distance of -200 yards 


from-any public’ place and, therefore, no’ 


order under sub-section (2) of Section” x8 
could be passed. - 

The Supreme. Court ee ihe 
aforesaid contention;: not on the theoreti- 
<al construction. of Section 18 of the Sup- 
pression of Immoral "Traffic in Women 
and Girls: Act, 1956, but on an approach 
based on the social evil. of immorality 
and the object. which . the legislature in- 
tended to achieve, namely, suppression of 
immoral trafficking ‘in women and girls, 
Sy stifling their: exploitation at the hands 
of those “who sip every flower and change 
every hour”. 
enactment there was no good reason why 
eviction from a ‘place used for immoral 
purposes should’ be restricted only to 
such places as are. within a distance of 
200 yards from..any public place, although 
places of immoral use within a distance 
of 200 yards ‘from any ‘such public place 
were particularly susceptible to the pro- 
visions of the Act. If the sociological back- 
ground of the enactment, was -not kept 
in- mind, the object of the enactment 
would have completely escaped attention 
and if the object: of. the enactment had 
been ignored the interpretation of Sec- 


tion 18 would have been incorrect, if the. 


theoretical argument made on behalf of 
the Night Club had been accepted viz. 
that, the Courts cannot “pass orders” 
under sub-section (1) of Section 18, as re- 
quired by the provision of sub-section (2) 
of Section 18, of the Act, unless the place 
of immoral use is within'-a distance of 
200 yards from any public place. If such 
a construction of Section 18, which is ap- 


Reviews 


If that be the object of the. 


Journal 123 


parently attractive, had been accepted the ` 
enactment being .a social beneficial. piece | 
of legislation would have entirely : failed 
in’ its purport and intent, specially when 
it was so badly drafted as to be a pathetic 
failure in producing “any decline in the 
malady”. The confusing words in sub- 
section (2) of Section 18 namely, “the 
Court may pass orders under sub-sec- 
tion (1)” were held to import into sub~ 
section (2) only the decretal part of sub- 
section (1), that is to say, only the evic- 
tion orders from places used for immoral 
purposes, as contemplated by sub-sec- 
tion (1). It was held that save this, no 
other restriction or limitation relating to 
a “distance of 200 yards of any public 
place” or otherwise contained in sub-sec- 
tion (1) of Section 18 could be imported 
into sub-section (2). The judgment con- 
cluded by a statement that “public power 
vested in a public functionary for a public 
benefit shall be used whenever conditions 
necessary for the exercise are present, so 
that a comprehensive social purpose of a 
moral clean-up of public places is ac- 
complished”. Thus ended the reprimand 
to “the most ancient profession in the 
world.” 

In conclusion the writer submits, that 
Man should rule the law and not let the 
law rule him. The cold letter of the law 
is like a corpse awaiting burial. It ig in 
reviving the law, by moulding and shap- 
ing it, that the judicial conscience plays 
the most active role. Where there is a 
public spirit,.a consclousness of the pre- 
vailing social, economic and political con- 
ditions and an undaunted zeal to do jus- 
tice, justice alone will triumph. 
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BAGRI’S LAW OF BONUS (COMMEN- 
TARY ON THE PAYMENT OF 
BONUS ACT 1965). By P. R. Bagri, 
B.Com. B.L., Advocate 1976. Eastern 
Law House Private Ltd., 54 Ganesh 
Chunder Avenue, Calcutta, pp. (89) 
and 789, Price Rs. 80/-. 


This valuable contribution to the 
literature on the subject of industrial 
bonus is an ‘elaborate commentary on the 
Payment of Bonus Act, 1965, which oc- 
cupies ar important position in the field 
of labour welfare legislation. It focusses 
attention on the fundamental changes in 
the concept of the law of bonus and its 
application. The principles of the law 
fhave been presented clearly. Numerous 
decisions of Courts and tribunals, includ- 


ing those of the Supreme Court have been 
satisfactorily condensed. The problems 
relating to the calculation of gross pro- 
fits and the available and allocable sur- 
plus have been analysed. The law has 
been studied under appropriate headings 
and a convenient subject index prepared. 
On the whole the book explains fully all 
matters in the form in which they gene- 
rally arise in actual practice. 


2. The Government have realised 
that the fortunes of an industry are 
governed as much by managerial talent, 
taxation. rates, conditions of recession or 
inflation, the state of the plant and machi- 
nery, availability of power: and ‘transport, 
the balance of payments position and simi- 
lar other causes as by the-cortribution of 
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labour, and it would be illogical to reward 
or penalise the working class out of ex- 
traneous considerations. The Payment of 
Bonus (Amendment) Ordinance, 1975 
makes it clear that the Government have 
done some re-thinking, and, while profits 
still remain: the sheet-anchor, the em- 
phasis has been’ shifted from profits to 
production or productivity. The Ordin- 
ance and commentary on it have been 
published in a supplement at the end of 
the book; it makes some very important 
changes in the bonus law. The law has 
been discussed as it stood prior to the 
Act of 1965, as it stood prior to the pass- 
ing of the Ordinance, and the law as am- 
ended by the Ordinance. Apart from the 
text and commentary on the Payment of 
Bonus Act, 1965 and the Payment of 
Bonus (Amendment) Act, 1976, the book 
includes also the Payment of Bonus Rules, 
1965, and a table of cases. 

. R.S.S. 


LAW AND PROCEDURE OF DEPART- 
MENTAL ENQUIRIES (In Public and 
Private Sectors). By B. R. Ghaiye, 
B.A., LL.B., Legal Adviser, Birla 
Cotton Spg. and Wvg. Mills Ltd. Se- 
cond Edition, 1976. Eastern Book Com- 

- pany, 34 Lal Bagh, Lucknow. Pp. VIN 

and 1476. Price Rs. 120. 

The printiples and procedure follow- 
ed in the conduct of departmental enqui- 
ries are elucidated in this book. In the 
present edition the case law up to the end 
of March 1976 has been incorporated. 
Although the basic structure of the book 
has not been altered, some paragraphs 
have been re-written in the light of the 
case law or changes in statute. 


2. The author explains the impli- . 
cations and contents of the principles of 


natural justice applicable in the different 
situations arising in departmental enqui- 
ries, and the contingencies in which these 
principles are required to be observed. 
Complaints and decision to hold deponen- 
tal enquiries, and the drafting of a charge- 
sheet of the reply to it are then dealt 
with. Attention is then focussed on the 
subjects of suspension, criminal prosecu- 
tion, appointment of enquiry officer, 
manner of holding enquiries, representa- 
tion of parties, inspection of documents, 
evidence and cross-examination before 
the enquiry officer and, finally, his deci- 
sion. The papers then go to the discipli- 
nary authority who considers the matter 
and actually. passes the dismissal or dis- 
charge order, which may, however, have 


Reviews 


-partmental inquiries are- pending. 


A. L Re 


to be approved by the labour Court or 
industrial tribunal or other Courts. So 
the functions of the -industrial tribunal 
are described; it may interfere in cases 
of mala. fides, victimisation, or unfair 
labour practices.’. . The industrial- tribunal 
or labour Court. may grant reinstatement. 
and/or compensation., The, book covers: - 
the functions of Civil Courts and the High 
Courts in case of dismissal or discharge- 

3.. The book includes an elaborate 
table of cases -and a detailed index ta 
facilitate the task. ‘of busy lawyers, de- 
partmental officers, ang pede union offi- 
cials, 


4 ° Because ‘most of the law in de- 
partmental inquiries is not codified, the 
question often arises whether a particular 
procedure is or is not consistent with the 
principles of natural justice or. reasonable 
opportunity, which ‘the author has tried 
to explain clearly. A reliable guide to 
departmental inquiries, various portions , 
of the book have had to be re-written in: 
the light of the latest case ‘law. It should 
be of great help to employers, depart— 
mental officers and personnel officers who 
wish to. initiate disciplinary proceedings; 
as well as to the workers, union repre- 
sentatives and others against whom de~ 
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CRIME INVESTIGATION. AND MEDI- 
CAL SCIENCE: By Dr. R. M. Jhala, 
M.B.B.S. (Bombay). F.R.C.P. (Edin), 
D.T.M. & H. (London), Formerly 
Police Surgeon, Ahmedabad and Bom- 
bay; Lecturer in Forensic .Medicine, 
B. J. Medical College, Ahmedabad, 
and Grant Medical College, Bombay. 
Visiting Lecturer in Medical juris- 
prudence, National Police Academy. 
Abu, and Central Police Training Col- 
lege, Junagadh, 1976. ‘Vora Prakashan, 
Ahmedabad. Pp. eee Price Rs. 25; 
£2; $5, 

An attempt has been made in this 
book to explain. the aspects of crime in~ 
vestigation where the application of medi- 
cal science is involved, including all the 
formalities beginning with the examina- 
tion of the scene of offence or the inter- 
rogation of the victim of a rape. Elemen- 
tary information on various medical points 
and even minor details in big cases have 
been included. To add to the compre- 
hensiveness of the book, detailed formali- 
ties like the collection, the preservation 
and despatch of RS have been in- 
corporated, 
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2.° Several-‘useful appendices have 
ween provided. One of them is a set of 
<ommon medico-legal ‘terms. for the guid- 
vance -of officers. For understanding the 
investigation in the case .of poisoning, ‘a 
summary ‘is given: -of . the commoner’ forms 
f poison. ~ There. is: also a glossary.. of 
technical terms’: included” in: the. book, 


-which should. be” of use in understanding. 


the text of--the discussion as well as the 
“forms. The relevant portions of various 
-statutes haye been incorporated for ready 
reference; and .aj.check-: list--of essential 


do’s and dont’s should pe ao reliable. gani- i 


ance of officers. 


3. The book. opens with a note: on 

‘the scope and: importance of -medical 

. jurisprudence, and -deals, inter alia, with 

“photography; ‘maps, -charts and ° figures, 

dying declaration; - identity, and age. It 

-describes . post-rnortem examination, des- 
patch of chemicals to the Chemical Analy- 

. ser, homicide or. murder, ‘accidents... 
juries, burns,’ asphyxia, .rape’ and infanti- 

cide and lunacy:.and. law; The appendices 


_ include forms ‘for - post-mortem reports, 


Indian Lunacy. Act,:extracts from I.P. C., 

Cr. P. C. Coroners” Act and Bombay Pro- 

ean mele “There is an wear index. 
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THE LAW AND PRACTICE OF INCOME- 
TAX. LIN INDIA ` (August “1976 Edi- 
tion). ' By: ‘Ram’ Niwas. Lakhotia, 
M.'Com., LL.B. Advocate & Tax Con- 
sultant, _ Asha .Publishing House; 
“Lakhotia Niket” 1-A, Lovelock Place, 
Calcutta-i9. . Pp. “XXXIV & 673 Price 
Rs, 48/-. --- ou 


This full. ‘and ‘detailed OE on 
the provisions of- the . Income-tax Act, 
1961, as amended by the ‘Finance Act-1976, 
incorporates all the provisions of the Taxa- 
tion Laws (Amendment). -Act 1975, includ- 


ing those’ which.-have already come into . 


force as ‘well as others which will come 
into force ‘from 1-4-1977, 


amples wherever necessary. An impor- 
tant part of the Finance Act, 1976 is the 
new provision . for. investment allowance 
in substitution of the initial depreciation 
and in partial modification of the scheme 
of development rebate. The provisions. of 
I-T. Law have’ been explained with the 
help of various useful- charts ‘and tables 
and over 100 ‘practical problems ` fully 
solved. Over 3000 cases “have been cited 


and the’ case ‘law. has been ` brought, up to 
1976. pe ae 
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and explains - 
_ them with'-the help of, illustrative: ex-. 


‘small holders. 
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2.. The book is divided into six 
parts: -Part A deals with the. preliminary 
matters like the basic concepts of Income~ 
tax capital or revenue receipts and ex- 
penditure, residence in India, and full and 
partial exemptions from Income-tax. The 
computation of total-income under diffe- 
rent heads like salaries, interest on secu- 
rities, income from house property, pro-- 
fits and gains from business or profession, 
capital gains and income from other 
sources, are covered in Part B, while the 
next part on the determination of total 
income contains chapters on the inclusion 


. of other person’s income in the assessee’s 


total income and set-off and carry for- 
ward of losses. Part D deals with assess- 
ment in different cases like Hindu Un- 
divided. Families, non-residents, and chari- 
table trusts, while the assessment, collec- 
tion, recovery and reflind procedures are 
covered next. There is a final Part on 


- Penalties &. Procedure,’ appellate proce- 


dure & settlement:.and acquisition of im- 
movable property. There is no doubt that 
the book can be of guidance and help not 
only to the imcome-tax assessees & JI. T. 
officers but also to advanced students of 
the subject. - RSS. 
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THE GUJARAT AGRICULTURAL LAND 
CEILING ACT, 1960. With the Guja- 
Tat Agricultural Lands Ceiling Rules, 
1961- as amended upto 1976, and the 
_ Gujarat Agricultural Lands Ceiling 
` (Compensation Bond) Rules, 1965, and 
. Classified Easy Index of Villages 
‘+ ‘shown under different categories. Se- 
cond Edition, 1976. Vora Prakashan 
Ahmedabad Pp. 149 Price Rs. 10/-. 
The Act seeks, in the public interest, 
to make uniform provision. for .the State 
of Gujarat in respect of restrictions upon 
the holding of agricultural land in excess 
of certain limits and to secure the distribu- 
tion of such land so as to subserve the 
common good, and to acquire surplus 
agricultural land for other parties in need 
like co-operative farming societies, land- 
less. persons, .agricultural labourers and 
r ) The latest judicial deci- 
sions under the Act have been noticed 
at appropriate places in the book, which 
should prove -useful to the authorities 
who have to deal with the provisions of 
the Act as well as the litigants and the: 
Bench and the Bar: R.S.S. 


<Ar p 
ails 


Dad a 


126 Journal 


HOW TO GET MAXIMUM BENEFITS 
FOR PERQUISITES ‘FOR EMPLO- 
YEES UNDER LT. LAW. (July 1976 
Edition). By R. N. Lakhotia, Asha 
Publishing House, Lakhotia Niket, 
I-A, Love Lock Place, Calcutta. Pp. x 
and 136, Price Rs. 24/-. 

This hand-book is of great practical 
use to employees as it enables them to get 
the maximum benefits for ‘Perquisites”’ 
under the I.T. Law. The grant of per- 
- quisites to an employee by an employer 
takes several forms. Some of the per- 
quisites’ are fully exempt from tax, 
others are partially exempt, and still 
others - fully taxable. It is, therefore, 
necessary for an employee interested in 
minimising his I.T. liabilities by lawful 
means and tax planning to understand the 
various provisions of the Income Tax Act, 
1961 and Income Tax Rules (up-to-date). 
He should know the meaning of the’ term 
“perquisite’ and its various . components 
and the rules governing their taxation. 

2. This book makes an analysis of 
the various types of perquisites and ex- 
plains the provisions governing this ex- 
emption or valuation for purposes of tax 
in detail with the help of the relevant 
rules or circulars of the Central Board of 
Direct Taxes. Several illustrations have 
been given to explain law, by proper 
tax planning, an employee can save a lot 
of money on ‘income-tax in Tespect of 
perquisites. Relevant extracts from. the 
Income-tax Act; 1961 and the I.-T. Rules 
(1962) and up-to-date circulars of the 
Central Board of Direct Taxes have: been 
given as appendices. The book . deals, 
ínter alia, with the different types of per- 
quisites for, Income-tax purposes, the 
planning of¢rent-free or concessional resi- 
dential accommodation, free motor car or 
other conveyance, perquisites fully exempt 
from Income-tax, how to save on retire- 
ment gratuity and pension, and how tax 
planning helps. 
‘use to all types of employees and emplo- 
yers as well as Income-tax Officers. 

R.S.S. 


AN INDIAN CIVIL CODE & ISLAMIC 
LAW. By Tabir Mahmood. Foreword 
By V. R. Krishna Iyer, Judge, Su- 
` preme Court of India, 1976. Tripathi. 
Pp. XIV & 119. Price Rs. 25. 
Published under the auspices of the 
Institute of Constitutional and Parlia- 
mentary Studies, this is a collection of 
eleven articles on uniform civil code and 
Muslim personal law originally written 
by the author for different journals, 
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dailies, or seminaries, most of them having 
been subsequently revised and document~ 
ed. fr een A 

2. The ‘statutory mandate in re- 
gard to a common civil code forms the 
subject of the first three articles. They 
underline the failure of the executive 
organ of the State to discharge its con- 
stitutional obligation of preparing for the 


. favourable reception of a common civiP 


code. They review the progress that has 
so far been made in the legislature to- 
wards the implementation of this goat 
and critically examine the conflicting atti- 
tudes towards it now prevailing in the 
country. Article. 44. of- the Constitutior 
enjoins upon the State the need to imple- 
ment the Directive Principle regarding: 
the introduction of-a common civil code. 

3. As regards Muslim personal law 
the author is- convinced. that it will be 
eventually. merged ‘into the Indian Code, 
and not altogether be replaced by it. Im 
the various articles included in the volume 
he discusses the true nature of the multi- 
doctrinal family law of: Islam, the equi- 
poise of the divine and human elements 
in it, the classical forms of some of its 
institutions, the consequences of their use 
at present, their questionable validity and 
doubtful relevance in modern India, an@ 
the desirability of their adaptation to the 
changed social conditions of today. The 
author has covered, . as. pointed out by 
Justice V. R. Krishna Iyer of the Supreme 
Court, a wide gamut of related topics om 
Islamic law including the codification of 
Muslim personal law, the legislative pro- 
gress made in Islamic Countries on family 
law, the vast field-to: be covered still ir | 
India, “the political ambivalence of our 
Governments, and the judicial and juristic 
adventures in this area”. 

4. Besides enunciating the author’s: 
own ideas, many of the articles contaim 
also an exposition’ of the attitudes of 
various communities, and^ highlight the 
current of thought prevailing: among 
different sections of Muslim citizens an@ 
stress the important contribution which _ 
Islamic law can -make to- the ' emerging 
Indian civil code. Unification and se- 
cularisation of family law has been the 
subject of protracted controversy, an@ 
views have ranged from stubborn ob- 
scurantism to over-zealous progressivism;. 
and a dispassionate appraisal of these 
various view points is therefore quite 
welcome. 

5. The Book carries 
index. 4 


an usefu® 
R.S.S. 
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established by the total absence of 
any student from the community, -the 
lower income group is -. included 
“among the. socially and éducationally 
backward classes on being satisfied of 
their social backwardness, Social 
backwardness can contribute to edu- 
cational backwardness and educational 
backwardness may perpetuate social 
backwardness. Both are often no 
more than the inevitable corollaries 
of the extremes of poverty and the 
deadening. weight of custom and tra- 
- dition. 


19. The Commission applied 
the tests for educational backward- 
ness, test of habitation, necessity for 
a means-cum-caste/community test, 
the income level for the means-cum- 
caste/community test, and came to 
the conclusion that citizens in the 
State of Kerala who are members of 
. families which have an aggregate in- 
come of less than Rs, 4200/- per 
annum from all sources and which 


belong to castes or communities men- ` 


tioned in Appendix VIII constitute 
socially and educationally backward 
classes for purposes of Article 15 (4). 
The Commission found that generally 
the members of the castes and com- 
munities mentioned in Appendix VIII 
are educationally backward and that 
the lower income groups which have 
an aggregate income of less than 
Rs. 4200/- per annum are socially back- 
ward also, The lower income group 
of these castes and communities be- 
longs in the opinion of the Com- 
mission to classes of citizens who 
are both socially and educationally 
backward. 


20. In ascertaining social 
backwardness of a class of citizens it 
may not be irrelevant to consider 
the caste of the group of citizens. 
‘Caste cannot however be made the 
lsole or dominant test. Social back- 
wardness is in the ultimate analysis 
the result of poverty to a large ex- 
fent, Social backwardness which re- 
sults from poverty is likely to be 
aggravated by considerations of their 
‘caste, This shows the relevance of 
‘both caste and poverty in determin- 





ing the backwardness of citizens. Po- 


_|verty by itself is not the determining 
factor of social backwardness. Po- 
verty is relevant in the context of so- 
cial backwardness. The Commission 
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K. S. Jayasree v,.State of Kerala (Ray C. J.) [Prs, 18-21] S.C. 2385 


found that the lower income group 
constitutes socially and educationally 
backward classes. The basis of the 
reservation is not income but social 
and educational backwardness deter- 
mined on the basis of relevant crite- 


‘ria, If any classification of backward 


classes of citizens is based solely on 
the caste of the citizen it will perpe- 
tuate the vice of caste system. Again, 
if the classification is based solely on 
poverty it will not be logical, The 
society is taking steps for uplift of 
the people. In such a task groups or 
classes who are socially and educa- 
tionally backward are helped by the 
society. That is the philosophy of 
our Constitution. It is in this con- 
text that social backwardness which 
results from poverty is likely to be 
magnified by caste considerations, Oc- 
cupations; place of habitation may 
also be relevant factors in determin- 
ing who are socially and educational- 
ly backward classes, Social and eco- 
nomic considerations come into ope- 


ration in solving the problem and 
evolving the proper criteria of de- 
termining which classes are socially 


and educationally backward. That is 
why our Constitution provided for 
special consideration of socially and 
educationally backward classes of 
citizens as also Scheduled Castes and 
Tribes, It is only by directing the 
society and the State to offer them 
all facilities for social and educa- 
tional uplift that the problem is solv- 
ed. It is in that context that the 
Commission in the present case found 
that income of the classes of citizens 
mentioned in Appendix VII was a 
relevant factor in determining their 
social and educational backwardness. 


21. The problem of determin- 
ing who are socially and educational- 


ly backward classes is undoubtedly 
not simple. Sociological and econo- 
mic considerations come into plav 


in evolving proper criteria for its de- 
termination, This is the function of 
the State. The Court’s jurisdiction 
is to decide whether the tests ap- 
plied are valid. If it appears that 
the tests applied are proper and va- 
lid the classification of socially and 
educationally backward classes based 
on the tests will have to be consis- 
tent with the requirements of Article 
15 (4), The Commission has found 
on applying the relevant tests that 
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the lower income group of the com- 
munities named in Appendix VIII of 
the Report constitute the socially and 
educationally backward classes. In 
dealing with the question as to whe- 
ther any class of citizens is socially 
backward or not, it may not be irre- 
levant to consider the caste of the 
said group of citizens. It is necessary 
to remember that special provision is 
contemplated for classes of citizens 
and not for individual citizens as 
such, and so, though the caste of the 
group of citizens may be relevant, its 
importance should not be exaggerated. 
If the classification is based solely on 
caste of the citizen, it may not be 
logical, Social backwardness is the 
result of poverty to a very large ex- 
tent, Caste and poverty are both 
relevant for determining the back- 
wardness, But neither caste alone 
nor poverty alone will be the de- 
termining tests. When the Commis- 
sion has determined a class to be 
socially and educationally backward 
it is not on the basis of income alone, 
and the determination is based on 
the relevant criteria laid down by 
the Court, Evidence and material 
are placed before the Commission. 
Article 15 (4) which speaks of back- 
wardness of classes of citizens indi- 
cates that the accent is on classes of 
citizens, Article 15 (4) also speaks of 
Scheduled Castes and Scheduled Tri- 
bes, Therefore, socially and educa- 
tionally backward classes of citizens 
in Article 15 (4) cannot be equated 
with castes. In R. Chitralekha v. 
State of Mysore, (1964) 6 SCR 368 = 
(AIR 1964 SC 1823) this Court said 
that the classification of backward 
classes based on economic conditions 
and occupations does not offend Arti- 
cle 15 (4). 


22. The different castes that 
have been described in Appendix VIII 
to the Commission Report have not 
been accepted by the Commission as 
embodying the group of socially and 
educationally backward classes of 
people. Only those among the mem- 
bers of the castes mentioned in Ap- 
pendix VIII whose economic means 
was below that stated by the Com- 
mission were treated as socially and 
educationally backward, The edu- 
cational backwardness is reflected to 
a certain extent by the economic 
conditions of the group. A 
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23. For the foregoing reasons 
the petition is dismissed. Parties will 
.pay and bear their own costs. 

Petition dismissed. 
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Santa Singh, Appellant v. 
State of Punjab, Respondent. 


Criminal Appeal No. 230 of 1976, 
D/- 17-8-1976. 


{A) Criminal P. C. (1974), S. 235 
(2) — Interpretation of — “Hear the 
accused on the question of sentence” 
— Hearing is not confined to oral 
submissions but is intended to allow 
accused to produce material bearing 
on sentence, 


The hearing contemplated by 
Section 235 (2) is not confined mere- 
ly to hearing oral submissions, but 
it is also intended to give an oppor- 
tunity to the prosecution and the ac- 
cused to place before the court facts 
ard material relating to various fac- 
tors bearing on the question of 
sentence and if they are contested by 
either side, then to produce evidence 
for the purpose of establishing the 
same. Of course, care would have to 
be taken by the court to see that this 
hearing on the question of sentence is 
not absurd and turned into an instru- 
ment for unduly protracting the pro- 
ceedings, The claim of due and pro- 
per hearing would have to be har- 
monised with the requirement of ex- 
peditious disposal of proceedings. 
AIR 1974 SC 799, Rel. on. 

(Paras 4, 14) 

(B) Interpretation of Statutes — 
Meaning of ordinary word, 


The 


It is a well settled rule of inter- 
pretation, hallowed by time and sanc- 
tified by authority, that the meaning 
of an ordinary word is to be found 
not so much in a strict etymological 
propriety of language, nor even in 
popular use, as in the subject or oc- 
casion on which it is used and the 


*(Criminal Appeal No. 392 of 1975 
and Murder Ref, No. 14 of 1975, 
D/- 11-9-1975—(Punj. & Har.)). 
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object which is intended to be at- 
tained. — . 7+) Para’ 4) 
. , (© Criminal P, C. (1974) S. 235 
(2) and Sec. 465.— Non-compliance 
of Section -235 (2) — Not a mere ir- 
regularity but is an illegality which 
vitiates’ the sentence, a 
‘.A non-compliance with the re- 
quirement of Section 235 (2) cannot 
be described as mere irregularity in 
the’ course of the trial curable under 
-Section 465. It is much more seri- 
ous. It amounts to by-passing an 
important stage of the trial and 
omitting it altogether, so that the 
trial cannot be said to be that con- 
templated in the Code. It is a dif- 
ferent kind of trial conducted in a 
‘ manner different from that prescrib- 
‘ed by the Code, This deviation con- 
stitutes disobedience to an express 
“provision of the Code as to the mode 
of trial, and goes to the root of the 
matter and the resulting illegality is 
of such a character that it vitiates the 
sentence, Secondly, when no oppor- 
tunity has been given to the appel- 
lant to produce material and make 
submissions in regard to the sentence 
to be imposed on him, failure of 
justice must be regarded as implicit. 
S. 465 cannot, in the circumstan- 
ces have any application in a case 
like the present, (1901) 28 Ind App 
257 (PC), AIR 1947 PC 67 and AIR 
1953 SC 174, Rel. on. (Paras 7, 13) 
(D) Constitution of India, Arti- 
cle 136 — Accused convicted for 
murder and sentenced to death with- 
_ out giving him any opportunity of 
hearing on question of sentence — 
Appeal by special leave limited to 
the question of sentence — Point 
about contravention of Section 235 (2) 
although raised for first time before 
Supreme Court entertained — Sen- 
tence of death is vitiated and should 
be set aside and. case remanded for 


passing sentence after giving proper 


opportunity to accused. (Paras 6, 8,15) 

Cases Referred: Chronological Paras 

ATR 1974 SC 799: = (1974) 3: SCR 
9 


32 4 
AIR 1953 SC 174 = 1953 SCR 973 = 

1953 Cri LJ 892 7 
AIR 1947 PC 67 = 74 Ind App 65 7 
' (1901) 28 Ind App 257 = ILR 25 Mad 

61 (PC) 7 
- = Mr, S. M, Jain, Advocate, for Ap- 
‘pellant; Mr. O. P. Sharma, Advocate, 
for Respondent, 


The Judgment of the Court was 
delivered by i i 
. BHAGWATI, J..— This appeal, 
by special leave, raises an interesting 
question of law relating to the con- 
struction of Sec. 235 (2) of the Code 
of Criminal Procedure, +1973. The 
appellant was tried before the Ses- 
sions Judge, Ludhiana for committing 
a double murder, one of his mother 
and the other of her second husband. 
He was represented by a lawyer 
during the trial and after the evidence 
was concluded and the arguments 
were heard, the learned Sessions 
Judge adjourned the case to 13th 
February, 1975 for pronouncing the 
judgment, It appears that on 13th 
February, 1975, the judgment was 
not ready and hence the case was 
adjourned to 20th February, 1975 
and again to 26th February, 1975. 
The Roznamcha of the proceedings 
shows that on 26th February, 1975 
the appellant was present without his 
lawyer and the learned Sessions 
Judge pronounced the judgment con- 
victing the appellant of the offence 
under Section 302 of the Indian Penal 
Code and sentenced him to death, It 
was common ground that after pro- 
nouncing the judgment convicting the 
appellant, the learned Sessions Judge 
did not Rive the appellant an oppor- 
tunity to be heard in regard to the 
sentence to be imposed on him and 
by one single judgment, convicted the 
appellant and also sentenced him to 
death, The appellant preferred an 
appeal to the High Court and the 
case was also referred to the High 
Court for confirmation of the death 
sentence. The High Court agreed 
with the view taken by the-learned 
Sessions Judge and -confirmed the 
conviction as also the sentence of 
death. The appellant thereupon pre- 
ferred the present appeal with special 
leave obtained from this Court. 


2. The -appeal is limited to the 
question of sentence and the princi- 
pal argument advanced on behalf of 
the appellant is-that in not giving an 
opportunity to the appellant to be 
heard in regard to the sentence to be 
Imposed on him after the judgment 
was pronounced < convicting him, the 


learned Sessions Judge committed a 


breach of Section 235 (2) of the Code 
of Criminal Procedure, 1973.and that 
vitiated the sentence of death im- 
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posed on the appellant. This argu- 
ment is a substantial one and it rests 
on the true interpretation of Section 
235 (2), This is a new provision and 
it occurs in Section 235 of the Code 
ef Criminal Procedure, 1973 which 
reads as follows: 


“235 (1) After hearing arguments 
and points of law (if any), the Judge 
shall give a judgment in the case. 


(2) If the accused is convicted, 
the Judge shall, unless he proceeds 
in accordance with the provisions of 
Section 360, hear the accused on the 
question of sentence, and then pass 
sentence on him according to law.” 
This provision is clear and explicit 
and does not admit of any doubt. It 
requires that in every trial before a 
Court of Session, there must first be 
a decision as to the guilt of the ac- 
cused, The court must, in the first 
instance, deliver a judgment convict- 
ing or acquitting the accused. If the 
accused is acquitted, no further ques- 
tion arises. But if he is convicted, 
then the court has to “hear the ac- 
cused on the question of sentence, and 
then pass sentence on him according 
to law.” When a judgment is ren- 
dered convicting the accused, he is, 
at that stage, to be given an opportu- 
nity to be heard in regard to the 
sentence and it is only after hearing 
him that the court can proceed to 
pass the sentence. 


3. This new provision in Sec- 
tion 235 (2) is in consonance with the 
modern trends in penology and sen- 
tencing procedures. There was no 
such provision in the old Code. Under 
the old Code, whatever the accused 
wished to submit in regard to the 
sentence had to be stated by him 
before the arguments concluded and 
the judgment was delivered. There 
was no separate stage for being 
heard in regard to sentence, The ac- 
cused had to produce material and 
make his submissions in regard to 
sentence on the assumption that he 
was ultimately going to be convicted. 
This was most unsatisfactory. The 
legislature, therefore, decided that it 
is only when the accused is convict- 
ed that the question of sentence 
should come up for consideration and 
at that stage, an opportunity should 
be given to the accused to be heard 
in regard to the sentence, Moreover, 


it was realised that sentencing is an 
important stage in the process of ad- 


‘ministration of criminal justice — as 


important as the adjudication of guilt 
— and it should not be consigned to 
a subsidiary position as if it were a 
matter of not much consequence, It 
should be a matter of some anxiety 
to the court to impose an appropriate 
punishment on the criminal and sen- 
tencing should, therefore, receive 
serious attention of the court. In 
most of the countries of the world, 
the problem of sentencing the crimi- 
nal offender is receiving increasing 
attention and that is largely because’ 
of the rapidly changing attitude to- 
wards crime and criminal, There is 
in many of the countries, intensive 
study of the sociology of crime and 
that has shifted the focus from the 
crime to the criminal, leading to a 
widening of the objectives of sentenc- 
ing and, simultaneously, of the range 
of sentencing procedures, Today, more 
than ever before, sentencing is þe- 
coming a delicate task, requiring an 


‘Inter-disciplinary approach and call- 


ing for skills and talents very much 
different from those ordinarily ex- 
pected of lawyers. This was point- 
ed out in clear and emphatic words 
by Mr. Justice Frankfurter: 


‘I myself think that the bench 
— we lawyers who become judges — 
are not very competent, are not qua- 
lified by experience, to impose sen- 
tences where any discretion is to be 
exercised, I do not think it is in the 
domain of the training of lawyers to 
know what to do with a fellow after 
you find out he is a thief, I do not 
think legal training gives you any 
special competence. I, myself, hope 
that one of these days, and 
before long, we will divide the func- 
tions of criminal justice, I think 
the lawyers are people who are com- 
petent to ascertain whether or not a 


crime has been committed, The 
whole scheme of common law judi- 
cial machinery — the rule of evi- 


dence, the ascertainment of what is 
relevant and what is irrelevant and 
what is fair, the whole question of 
whether you can introduce prior 
crimes in order to prove intent — I 
think lawyers are peculiarly fitted 
for that task. But all the questions 
that follow upon ascertainment of 
guilt, I think require very different 
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and much .more diversified talents 
than the lawyers and judges are nor- 
mally likely to possess.” 

The reason is that a proper sentence 
is the amalgam of many factors such 
, as the nature of the offence, the cir- 
cumstances — extenuating or. aggra- 
vating — of the offence, the prior 
criminal: record, if any, of the offen- 
der, the age of the offender, the re- 
cord of the offender as to employ- 
ment, the background of the offen- 
der with reference to education, 
home life, sobriety and social ad- 
justment, the emotional and mental 
condition of the offender, the pros- 
pects for the rehabilitation of the of- 
fender, the possibility of return of 
the offender to normal life in the 
community, the possibility of ` treat- 
ment or training of the offender, the 
possibility that the sentence may 
serve as a deterrent to crime by the 
offender or by others and the cur- 
rent community need, if any, for 
such a deterrent in respect to the par- 
ticular type of offence, These are fac- 
tors which have to be taken into ac- 
count by the court in deciding upon the 
appropriate sentence, and, therefore, 
the legislature felt that, for this pur- 
pose, a separate stage should be pro- 
vided after conviction when the 
court can hear the accused in regard 
to these factors bearing on sentence 
and then pass proper sentence on the 
accused, Hence the new provision in 
Section 235 (2). 


4, But, on the interpretation 


of Section 235 (2), another question 
arises and that is, what is the 
meaning and content of the words 


“hear the accused.” Does it mean 
merely that the accused has to be 
given an opportunity to make 
submissions or he can also produce 
material bearing on sentence which 
has so far not come before the court? 
Can he lead further evidence relating 
to the question of sentence or is the 
hearing to be confined only to oral 


submissions? That depends on the 
interpretation to be placed on the 
word ‘hear. Now, the word ‘hear’ 


has no fixed rigid connotation. It can 
bear either of the two rival mean- 
ings depending on the context in 
which it occurs. It is a well settled 
rule of interpretation, hallowed by 
[ame and sanctified by authority, that 
the meaning of an ordinary word is 
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to be found not so much in a strict 
etymological propriety of language, 
nor even in popular use, as in the 
subject or occasion on which it is 
used and the object which is intend- 
ed to be attained, It was Mr. Jus- 
tice Holmes who pointed out in his 
inimitable style that “a word is not 
a crystal, transparent and unchanged: 
it is the skin of a living thought and 
may vary greatly in colour and con- 
tent according to the circumstances 
and the time in which it is used”. 
Here, in this provision, the word 
‘hear’ has been used to give an op- 
portunity to the accused to place 
before the court various circumstan- 
ces bearing on the sentence to be 
passed against him. Modern peno- 
logy, as pointed out by this Court in 
Ediga Anamma v. State of Andhra 
Pradesh, (1974) 3 SCR 329 = (AIR 
1974 SC 799) “regards crime and cri- 
minal as equally material when the 
right sentence has to be picked out”. 
It turns the focus not only on the 
crime, but also on the criminal and 
seeks to personalise the punishment so 
that the reformist component is as 
much . operative as the deterrent 
element, It is necessary for this pur- 
pose that “facts of a social and per- 
sonal nature, sometimes altogether ir- 
relevant, if not injurious, at the stage 
of fixing the guilt, may have to be 


brought to the notice of the court 
when the actual sentence is deter- 
mined.” We have set out a large 


number of factors which go into the 
alchemy which ultimately produces 
an appropriate sentence and full and 
adequate material relating to these 
factors would have to be brought be- 
fore the court in order to enable the 
court to pass an appropriate sentence. 
This material may be placed before 
the court by means of affidavits, but 
if either party disputes the correct- 
ness Or veracity of the material sought 
to be produced by the other, an oppor- 
tunity would have to be given tothe 
party concerned to lead evidence for the 
purpose of bringing such material on 
record, The hearing on the question 
of sentence would be rendered devoid 
of all meaning and content and it 
would become an idle formality if it 
were confined merely to hearing oral 
submissions without any opportunity 
being given to the parties and parti- 


cularly to the accused, to produce 
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material in regard to various factors 


bearing on the question of sentence, 


and if necessary, to lead evidence for 
the purpose of placing such material 
before the court. This was also the 


opinion expressed by the Law Com- < 


mission in its Forty Eighth Report 
where it was stated that “the taking 
of evidence as to the circumstances 
relevant to sentencing should be en- 
couraged and both the prosecution 
and the accused should be allowed to 

co-operate in the process.” The Law 
Commission strongly recommended 


that “if a request is made in that be-. 


half by either the prosecution or the 
accused, an opportunity for leading 
_ evidence on the question” of. sen- 
tence “should be given.” We are, 
therefore, of the view that the hear- 
ing contemplated by 
is not confined merely to hearing 
oral submissions, but it is also in- 
tended to give an opportunity to the 
prosecution and the accused to place 
before the court facts and material 
‚relating to various factors bearing on 
the question of sentence and if they 
are contested. by either side, then to 
produce evidence for the purpose of 
establishing the same, Of course, 
care would have to be taken by the 
court to see that this hearing on the 
question of sentence is not abused 
and turned into an instrument for 
unduly protracting the proceedings. 
The claim of due and proper hearing 
would have to be harmonised with 
the requirement of expeditious dis- 
posal of proceedings. 


5. Now there can be no doubt 
that in the present case the require- 
ment of Section 235 (2) was not com- 
plied with, inasmuch as no opportu- 
nity was given to the appellant, after 
recording his conviction, to produce 
material and make submissions in re- 
ard to the sentence to be imposed 
on him. Since the appellant was con- 
victed under Section 302 of the 
Indian Penal Code, only two options 
were available to the Sessions Court 
in the matter of sentencing the ap- 

: pellant: either to sentence him to 
death or to impose on him sentence 
of imprisonment for life. If the Ses- 

_ sions Court had, instead of sentencing 
him to death, imposed on him sen- 
tence of life imprisonment, the ap- 
pellant could have made no grievance 


Section 235 (2) 


y 
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of the breach of the provision of Sec- 
tion 235 (2), “because, even after 
hearing the appellant, the Sessions 


Court could not have passed a sen- ` 


tence more favourable -to the. appel- 
lant than the sentence of. ‘life -impri- 
sonment, In such a case, even if, any 
complaint of violation of the require- 
ment of Section 235 (2) were © 
made, it would not have been enter- ` 


tained by the appellate court as it ~ 


would have been meaning- ``. 
less and futile, But, in , 
present case, the Sessions Court — 


chose to inflict death sentence on the 
appellant and the possibility cannot 
be ruled out that if the accused had 
been given opportunity to produce ` 
material and make submissions on 

the question of sentence, as contem-: > 
plated by Section 235 (2), he might. ~ 
have been able to persuade the Ses- 


sions Court to impose the lesser pe- _ 


nalty of life imprisonment. The 
breach of the mandatory requirement 
of Section 235 (2) cannot, in the cir- 
cumstances, be ignored as  inconse-., 
quential and it must be held to 
vitiate the sentence of death imposed 
by the Sessions Court. 


6. It was, however, contended, 


on behalf of the State that non-com-. : 


pliance with the mandatory require- . 


ment of Section 235 (2) was a mere :' 


irregularity curable under Section 465 

of the Code of Criminal Procedure, 
1973 as no failure of justice was oc- 
ecasioned by it and the trial could 
not on that account be held to be 
bad. The State leaned heavily on 
the fact that the appellant did not 
insist on his right to be heard under 
Section 235 (2) before the Sessions 
Court, nor did he make any com- 
plaint before the High Court that the’ 
Sessions Court had committed a 
breach of Section 235 (2) and this 
omission on the part of the appel- 
lant, contended the State, showed that 
he had nothing to say in regard to 
the question of sentence and conse- 
quently, no prejudice was suffered by 
him as a result of non-compliance 
with Section 235 (2). This conten- 
tion is, in my opinion, without force 
and must be rejected. It must be 
remembered that Section 235 (2) is a 
new provision introduced for the. 
first time in the Code of Criminal 


Procedure, 1973 and it is quite .pos- 


sible that many lawyers and judges 
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might be unaware of it,, Before the 
Sessions Court, the appellant was not 
- represented by a lawyer at the time 
- when the- judgment was. pronounced 
and obviously he could not be aware 
of this. new stage in the “trial provid- 
ed by- Secticn 235 (2). Even the Ses- 
sions Judge was not aware of it, for 
it is reasonable to assume that if he 
had been aware, he would have in- 
formed the appellant about his right 
- to be heard in regard to the sentence 
„and given him an opportunity to be 
heard. It is unfortunate that in our 
country there is no system of con- 
tinuing education for judges so that 
judges can remain fully informed 
about’ the latest developments in the 
law and acquire familiarity with mo- 
dern methods and techniques of judi- 
cial decision-making. The world is 
‘changing fast and in our own coun- 
try, vast social and economic changes 
are taking place, There is a revolu- 
tion of rising expectations amongst 
millions of human beings who have 
. so far been consigned to a life of ab- 
“ject poverty, hunger and destitution. 
Law has, for the first time, adopted 
a positive approach and come out 
openly in the service of the weaker 
sections of the community. It has 
: ceased to be merely an instrument 
providing a framework of freedom in 
“ which men may work-out their desti- 


nies, It has acquired a new dimen- 
sion, a dynamic activism and it is 
now directed towards achieving 


socio-economic justice which encom- 
passes not merely a few. privileged 
classes but the large masses of our 
people who have so far been denied 
freedom and equality — social as 
well as economic — and who have 
nothing to hope for and to live for. 
Law strives to give them social and 
economic justice and it has, there- 
fore, necessarily to be weighted in 
favour of the weak and the exposed. 
This is the new law which judges 
are now called upon to administer 
and it is, therefore, essential that 
they should receive proper training 
which would bring about an orienta- 
tion in their approach and outlook, 
stimulate sympathies in them for the 
vulnerable sections of the community 
and inject new awareness and a sense 
of public commitment in them, They 
should also be educated in the new 
_ trends in’ penology and sentencing 
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learn 
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procedures so that they may 


to use penal law as a tool for reform- 


ing and rehabilitating criminals and 


- smoothening out the uneven texture 
-of the social fabric and not as a 


weapon, fashioned by law, for pro- 
tecting and perpetuating the ħege- 
mony of one class over the other, 

that as it may, it is clear that the 
learned Sessions Judge was not aware 


`of the provision in Section 235 (2) 


and so also was the lawyer of the 
appellant in the High Court unaware 
of it. No inference can, therefore, 
be drawn from the omission of the 
appellant to raise this point, that he 
had nothing to say in regard to the 
sentence and that consequently no 
prejudice was caused to him. 


q So far as Section 465 of 
the Code of Criminal Procedure, 1973 
is concerned, I do not think it can 
avail the State in the present case, In 
the first place, non-compliance with 
the requirement of Section 235 (2) 
cannot be described as mere irregu- 
larity in the course of the trial cur- 
able under Section 465, It is much 
more serious, It amounts to by- 
passing an important stage of the 
trial and omitting it altogether, so 
that the trial cannot be said to be 
that contemplated in the Code, It is 
a different kind of trial conducted in 
a manner different from that prés- 
cribed by the Code. This deviation 
constitutes disobedience to -an ex- 
press provision of the Code as-to the 
mode of trial, and as pointed out by 
the Judicial Committee of the Privy 
Council in Subramania Iyer v, King 
Emperor, (1901) 28 Ind App 257 (PC) 
such a deviation cannot be . regarded 
as a mere irregularity, It goes to 
the root of the matter and the re- 
sulting illegality is of such a charac- 
ter that it vitiates the sentence, Vide 
Pulukurti Kotayya v. King Emperor, 
74 Ind App 65 = (AIR 1947 PC 67) 
and Magga v. State of Rajasthan, 
1953 SCR 973 at pp. 983-984 = (AIR 
1953 SC 174 at p. 178). Secondly, 
when no opportunity has been given 
to the appellant to produce material 
and make submissions-in regard to 
the sentence to be imposed on him, 
failure of justice must be regarded 
as implicit. Section 465 cannot, in 
the circumstances, have any applica- f 
tion in a case like the present, 
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8, I accordingly allow the 
appeal and whilst not interfering 
with the conviction of the appellant 
under Section 302 of the Indian Pe- 
nal Code, set aside the sentence of 
death and remand the case to the 
Sessions Court with a direction to 
pass appropriate sentence after giving 
an opportunity to the appellant to be 
heard in regard to the question of 
sentence in accordance with the pro- 
vision of Section 235 (2) as interpret- 
ed by me. 

FAZL ALI, J:— 9. I entirely 
agree with the judgment proposed by 
my learned brother Bhagwati, J., 
and I am at one with the views ex- 
pressed by him in his judgment, but 
I would like to add a few lines of 
my own to highlight some important 
aspects of the question involved in 
this appeal. 

10. In this appeal by special 
leave which is confined only to the 
question of sentence an interesting 
question of law arises as to the in- 
terpretation of the provisions of Sec- 
tion 235 (2) of the Code of Criminal 
Procedure, 1973 — hereinafter 
referred to as ‘the 1973 Code’. In 
the light of the arguments advanced 
before us by the parties the ques- 
tion may be framed thus: 

“Does the non-compliance with 
the provisions of Section 235 (2) of 
the 1973 Code vitiate the sentence 
passed by the Court?” 

In order to answer this question it 
may be necessary to trace the histo- 
rical background and the social set- 
ting under which Section 235 (2) was 
_inserted for the first time in the 1973 
Code. It would appear that the 1973 
Code was based on a good deal of re- 
‘search done by several authorities 
including the Law Commission which 
made several recommendations for 
revolutionary changes in the provi- 
sions of the previous Code so as to 
make the 1973 Code in consonance 
with the growing needs of the so- 
ciety and in order to solve the social 
problems of the people. Apart from 
introducing a number of changes in 
the procedure, new rights and powers 
were conferred on the Courts or 
sometimes even on the accused. For 
instance, a provision for anticipatory 
bail was introduced to enable the 
accused to be saved from unnecessary 
harassment, In its 48th Report the 
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Law Commission, while recommend- 
ing the insertion of a provision which 
would enable the accused to make a 
representation against the sentence to 
be imposed after the judgment of 
conviction had been passed, observed 
as follows: 

“It is now being increasingly re- 
cognised that a rational and consis- 
tent sentencing policy requires the 
removal of several deficiencies in the 
present system. One such deficiency 
is the lack of comprehensive infor- 
mation as te characteristics and back- 
ground of the offender.” 


“We are of the view that the 
taking of evidence as to the circum- 
stances relevant to sentencing should 
be encouraged, and both the prose- 
cution and the accused should be al- 
lowed to co-operate in the process,” 
In the aims and objects of 1973 Code 
which have been given clause by 
clause, a reference to this particular 
provision has been made thus: 


“If the judgment is one of con- 
viction, the accused will be given an 
opportunity to make his representa- 
tion, if any, on the punishment pro- 
posed to be awarded and such repre- 
sentation shall be taken into conside- 
ration before imposing the sentence. 
This last provision has been made 
because it may happen that the ac- 
cused may have some grounds to 
urge for giving him consideration in 
regard to the sentence such as that 
he is the bread-earner of the family 
of which the Court may not he 
made aware during the trial.” 

Para 6 (d) of the statement of ob- 
jects and reasons of the 1973 Code 
runs thus: 

"į. Some of the more important 
changes intended to provide relief to 
the poorer sections of the community 
are:— 

“(d) the accused will be given an 
opportunity to make representation 
against the punishment before it is 
imposed.” 

The statement of objects and reasons 
further indicates that the recommen- 
dations of the Law Commission were 
examined carefully keeping in view, 
among others, the principle that “an 
accused person should get a fair trial 
in accordance with the accepted prin- 
ciples of natural justice.’ In these 
circumstances, therefore, I feel that 
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the provisions of Section 235 (2) are 
very salutary and contain one of the 
cardinal features of natural justice, 
namely, that the accused must be 
given an opportunity to make a re- 
presentation against the sentence pro- 
posed to be imposed on him. 

11. Section 235 of the 
Code runs thus: 

"935 (1) After hearing arguments 
and points of law (if any), the Judge 
shall give a judgment in the case. 

. (2) If the accused is convicted, 
the Judge shall, unless he proceeds 
in accordance with the provisions of 
Section 360, hear the accused on the 
question of sentence, and then pass 
‘sentence on him according to law.” 
A perusal of this section clearly re- 
veals that the object of the 1973 
Code was to split up the sessions 
trial or the warrant trial, where also 
a similar provision exists, into two 
integral parts — (i) the stage which 
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culminates in the passing of the judg- 


ment of conviction or acquittal; and 
(ii) the stage which on conviction re- 
sults in imposition of sentence on 
the accused, Both these parts are 
absolutely fundamental and non-com- 
pliance with any of- the provisions 
would undoubtedly vitiate the final 
order passed by the Court. The two 
provisions do not amount merely to 
a ritual formula or an exercise in 
futility but have a very sound and 
definite purpose to achieve. Section 
235 (2) of the 1973 Code enjoins on 
the Court that after passing a judg- 
ment of conviction the Court should 
stay its hands and hear the accused 
on the question of sentence before 
passing the sentence in accordance 
with the law. This obviously postu- 
lates that the accused must be given 
an opportunity of making his repre- 
sentation only regarding the ques- 
tion of sentence and for this purpose 
he may be allowed to place such 
materials as he may think fit but 
which may have bearing only on the 
question of sentence, The statute, in 
my view, seeks to achieve a socio- 
economic purpose and is aimed at at- 
taining the ideal principle of proper 
sentencing in a rational and progres- 
sive society. The modern concept of 
punishment and penology has under- 
gone a vital transformation and the 
criminal is now not looked upon asa 


grave menace to the society which. 
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should be gotrid of but is adeceased 


_person suffering from mental malady 


or psychological frustration due to 
subconscious reactions and is, there- 
fore, to be cured and corrected ra- 
ther than to’ be killed or destroyed. 
There may be a number of circum- 
stances of which the Court may not 
be aware and which may be taken 
into consideration by the Court while 
awarding the sentence, particularly a 
sentence of death, as in the instant 
case. It will be difficult to lay down 
any hard and fast rule, but the 
statement of objects and reasons of 
the 1973 Code itself gives a clear il- 
lustration, It refers to an instance 
where the accused is the sole bread- 
earner of the family, In such a case 
if the sentence of death is passed and 
executed it amounts not only to a 
physical effacement of the criminal 
but also a complete socio-economic 
destruction of the family which he 
leaves behind. Similarly there may 
be cases, where, after the offence 
and during the trial, the accused may 
have developed some virulent disease 
or some mental infirmity, which may 
be an important factor to be taken 
into consideration while passing the 
sentence of death, It was for these 
reasons that Section 235 (2) of the 
1973 Code was enshrined in the Code 
for the purpose of making the 
Court aware of these circumstances 
so that even if the highest penalty 
of death is passed on the accused he 
does not have a grievance that he 
was not heard on his personal, social 
and domestic circumstances before 
the sentence was given. 


12. My learned brother has 
very rightly pointed out that our in- 
dependence has led to the framing of 
numerous laws on various social con- 
cepts and a proper machinery must 
be evolved to educate not only the 
pecple regarding the laws which have 
been made for their benefit but also 
the Courts, most of whom are not 
aware of some of the recent and the 
new provisions. It is, therefore, the 
prime need of the hour to set up 
Training Institutes to impart the new 
judicial recruits or even to serving 
judges with the changing trends of 
judicial thoughts and the new ideas 
which the new judicial approach has 
imbibed over the years as a result of 
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the influence of new circumstances 
that have come into existence, 


13. The next question that 
arises for consideration is whether 
non-compliance with Section 235 (2) 
is merely an irregularity which can 
be cured by Section 465 or it is an 
illegality which vitiates the sentence. 
Having regard to the object and the 
setting in which the new provision of 
Section 235 (2) was inserted in the 
1973 Code there can be no doubt that 
it is one of the most fundamental 
part of the criminal procedure and 
non-compliance thereof will ex facie 
vitiate the order, Even if it be re- 
garded as an irregularity the preju- 
dice caused to the accused would be 
inherent and implicit because of the 
infraction of the rules of natural jus- 
tice which have been incorporated in 
this statutory provision, because the 
accused has been completely depriv- 
ed of an opportunity to represent to 
the Court regarding the proposed 
sentence and which manifestly re- 
sults in a serious failure of justice. 
There is abundant authority for this 
proposition to which reference has 
-been made by my learned brother. 


14, The last point to be con- 
sidered is the extent and import of 
the word “hear” used in Sec, 235 (2) 
of the 1973 Code. Does it indicate, 
that the accused should enter into a 
fresh trial by producing oral and 
documentary evidence on the ques- 
tion of the sentence which naturally 
will result in further delay of the 
trial? The Parliament does not ap- 
pear to have intended that the ac- 
cused should adopt dilatory tactics 
under the cover of this new provision 
but contemplated that a short and 
simple opportunity has to be given 
to the accused to place materials if 
necessary by leading evidence before 
the Court bearing on the question of 
sentence and a consequent opportunity 
to the prosecution to rebut those 
materials. The Law Commission was 
fully aware of this anomaly and it ac- 
cordingly suggested thus: 


“We are aware that a provision 
for an opportunity to give evidence in 
this respect may necessitate an ad- 
journment; and to avoid delay ad- 
- journment, for the purpose should, 
ordinarily be for not more than 14 
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days. It may be šo provided in the 

relevant clause.” 

It may not be practicable to keep up 
to the time-limit suggested by the 
Law Commission with mathematical 
accuracy but the Courts must be vigi- 
lant to exercise proper control over 
the proceedings so that the: trial is 
not unavoidably or unnecessarily de- 
layed. 

15. I, therefore, agree with 
the order of my learned brother 
Bhagwati, J., that the appeal should 
be allowed on the question of the 
sentence and the matter should be 
sent back to the Trial Court for giv- 
ing an opportunity to the accused to 
make a representation regarding the 


sentence proposed. 
Appeal alowed. 
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Y. V. CHANDRACHUD, P. K, GO- 
SWAMI AND A. C. GUPTA, J. 
S. Ramaswamy, Appellant v. 


Union of India and others, Respon- 
dents. . 

Civil Appeal Mo, 381 of 1976, 
D/- 17-8-1976. 


{A) Constitution of India, Article 
309 — Preparation of select list of 
officers for promotion — Policy deci- 
sion taken by Government fixing a 
certain ratio between the number of 
posts and the number of eligible of- 
ficers as the zone of consideration 
fer promotion cannot have the force 
cf a rule made under Art, 209 and 
the ratio may reasonably and ra- 
tionally differ from case to case, i 

(Para 7) 

(B) Directorate General of Tech- 
nical Development (Class I Posts) 
Recruitment Rules (1963), Sch. Col. 10 
— As amended by R, 2 of 1974 Rules 
— Appointment to the post of In- 
dustrial Adviser (Chemicals) by pro- 
motion — Chronological test adopted 
by Departmental Promotion Commit- 
tee in making integrated list of eligi- 
ble officers — Validity. Civil Writ 
No, 1077 of 1975, D/- 31-10-1975 
(Delhi), Reversed. 

D/- 


*(Civil Writ No. 1077 of 1975, 
31-10-1975—(Delhi.)). 


HT/IT/C851/76/KSB 
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_. The Officer on Special Duty, 
‘for the purposes of the Amendment 
Rules‘ of . 1974, cannot be said to be 
in the same grade as the: 
ment Officer? Those rules contem- 
plate on their plain language and are 
framed on “the basis that the Officer 
on Special.Duty is in a separate 
grade from the grade of Development 
Officers. Column 10 category (1) in 
the Rules refer to Officer on Special 
Duty “with 5 years’ regular service 
in the grade’ and Development Of- 
ficers having 10 years’ regular ser- 
vice “in the grade.” In the particular 
context in which the words “in the 
grade” cccur, they mean “in that 
particular grade”, indicating thereby 
in’ clear terms that the two grades 
-are different. Even if it be truethat 
' the Officer on Spécial Duty draws, 
_except.for the special monthly pay 
‘of Rs. 200, the same pay as a Deve- 
lopment Officer and that, generally, 
the two are in a similar scale of pay 
that would not justify the conclusion, 
for the purposes of the 1974 Rules,- 
that they are in the same grade. 


(Para 9) 
The Departmental Promotion 
Committee applied the chronological 


{test for selecting a pane! of eligible 
‘ officers for consideration for promo- 
‘tion to the post of Industrial Advi- 
ser, What it did was to ascertain the 
respective dates on which the Officer 
on Special Duty completed 5 years’ 
regular service in that grade and the 
Development Officers completed 10 
years' regular service in their grade, 
to arrange them in the order of 
seniority according to the dates on 
which they completed the qualifying 
‘ service in their respective grades 
and to select the first 6 only from 
the list so made, for being consider- 
‘ed for promotion to the two vacan- 
cies in the post of Industrial Adviser. 
In the integrated list of Development 
Officers and Officer on Special Duty, 
appellant occupied the 19th position, 
since 18 Development Officers had 
completed 10 years’ regular service 
in their grade before. the appellant 
had completed 5 years’ regular ser- 
vice in his grade, As the Depart- 
mental Promotion Committee had de- 
cided to carve out a field of choice 
consisting of six persons only, the 
appellant, being outside the first six, 
was left out of the select panel. 


cers is prepared 
Develop-. ` 
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Held that the method or practice, 
by which an integrated list of offi- 
according to the 
dates on which they acquire eligibi- 
lity in order. to find out which of 
those who are eligible fall within the 
field of choice, is not necessarily or 


. in all circumstances bad, That prac- 


tice, not having the authority of law, 
is vitiated in the instant cese be- 
cause of the 1974 recruitment rules 
which envisage that an Officer on 
Special Duty is in a separate grade, 
cadre or class. It.is for that reason 
wrong to put him in an integrated 
list. The integrated list, in the light 
of these facts and because of the pe- 
culiar wording of the 1974 Rules, 
must therefore go, Civil Writ No. 
1077 of 1975, D/- 31-10-1975 (Delhi), 
Reversed, (Para 12) 

Mere. inelusion in such a list 
confers no right on any one to be 
Promoted to the higher post, It only 
fives an opportunity to be consider- 
ed for promotior. (Para 13) 


Mr. F. S. Nariman, Sr, Advocate 
and Mr, B.R.G. K. Achar, Advocate, 
with him, for Appellant; Mrs. Shya- 
mala Pappu Sr. Advocate and Mr. 
Girish Chandra, Advocate with her 
(for Nos, 1-3) and Mrs, Sobha Dik- 
shit, Advocate (for Nos, 6-7), for Res- 


“pondents. 


The Judgment of the Court was 
delivered by 


CHANDRACHUD, 
February 7, 1959 the appellant, S. 
Ramaswamy, was appointed as an 
Assistant Development Qfficer in the 
Directorate General of Technical 
Development in the Ministry of In- 
dustry and Civil Supplies, Govern- 
ment of India. In 1964 he was ap- 
pointed as a Development Officer on 
an ad hoc basis and that appointment 
was regularized in May, 1966, On 
December 1, 1966 the post of Officer 
on Special Duty was created in the 
‘Directorate in order to deal effec- 
tively with the development of agro- 
based food processing industries, The 
Director General (Technical Develop- 
ment) recommended the appellant for 
appointment to the post and in 
course of time the appointment was 
duly made. 

2. In 1974 a question arose 
regarding promotion to -the selection 
post of Industrial Adviser in the 


Ja— On 
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Directorate, Respondents 6 to 1l 
and some others who were working as 
Development Officers filed writ peli- 
tion No. 612 of 1974 in the Delhi 
High Court asking that the Govern- 
ment of India be restrained from pro- 
moting the appellant to the post of 
Industrial Adviser and that their 
claims to the post be considered in 
preference to the appellants claim. 
That petition was dismissed on 
September 17, 1975. 

3. During the pendency of 
the writ petition filed by respondents 
6 to 11, the appellant had made a 
representation to the Departmental 
Promotion Committee for considering 
his preferential claim to the post of 
Industrial Adviser, That Committee 
met on August 7, 1975 for proposing 
a panel of officers for being consi- 
dered for appointment to the post of 
Industrial Adviser, but the appel- 
lant’s representation was not placed 


before the Committee. The appel- 
lant made a further representation 
to the Government on August 18, 


1975 complaining that though he was 
eligible for being appointed to the 
post of Industrial Adviser, his name 
was not included in the list of eligi- 
ble officers which was forwarded to 
-the Departmental Promotion Commit- 
tee for due consideration for appoint- 
ment to the post. 

4, The Committee, in its 
meeting of August 7, 1975 decided to 
recommend respondents 6 and 7 for 
appointment as Industrial Advisers. 
On October 31, 1975 the appellant 
filed writ petition No. 1077 of 1975 
in the Delhi High Court to restrain 
the Government from implementing 
the recommendation and to restrain 
respondents 6 and 7 from taking 
charge of the posts of Industrial Ad- 
visers. That petition was dismissed 
in limine by a Division Bench of the 
High Court on October 31, 1975. 
This appeal by special leave is direct- 
ed against the speaking order which 
was passed by the High Court 
while dismissing the writ petition 
summarily. 

5. Recruitment to the post of 
Industrial Adviser (Chemicals) was 
governed originally by the Directo- 
rate General of Technical Develop- 
ment (Class I Posts) Recruitment 
Rules, 1963, Item 6 of the Schedule 
annexed to those Rules related to 
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appointment to the post of Industrial 
Adviser (Chemicals), a Class I selec- 


v. Union of India 


_tion post, then generally in’ the 
scale of Rs. 1300-100-2000. One of 
the methods of recruitment to the 


post, as specified in column 9 of the 
Schedule, was by promotion, Column 
-10 which regulated appointments by 
promotion read thus: 

*“Promotion:— Development Off- 
cer having a minimum experience of 
10 years in the grade provided how- 
ever, that in the scale of Rs. 1300-60- 


1600-100-1800, the minimum experi- 
ence shall be five years in that 
grade.” 

6. In exercise of the powers 


conferred by Article 309 of the Con- 
titution, the President on January 
0, 1974 made the Directorate Gene- 


ral of Technical Development (Class 
I Posts) Recruitment (Amendment) 
Rules, 1974. Rule 2 of these Rules 


amended column 10 of the Schedule 
to the Rules of 1963 by substituting 
the following entry for the one ex- 
tracted above:— 

“Promotion: 


(i) Officer on Special Duty (Food 
Processing Industries) with 5 years’ 
regular service in the grade; failing 
which with 10 years’ regular service 
in the grade of Development Officer 
and’ Officer on Special Duty (Food 
Processing Industries) combined toge- 
ther of which 4 years should be as 
_ Officer on Special Duty (Food Pro- 
cessing Industries). 

(ii) Development Officers having 
at least 10 years’ regular service in 
the grade, provided that in respect of 
Development Officers, who are in the 
grade of Rs, 1300-1800 not less than 


five years’ regular service shall be 
required.” 
6. That the appellant is qua- 


lified and eligible for appointment as 
an Industrial Adviser is beyond dis- 
pute and has at no stage been ques- 
tioned, But it has to be stated that 
for the purpose of computing the 
completion of 5 years’ service as 
an Officer on Special Duty, the pe- 
riod during which the appellant was 
working in that post on an ad hoe 
basis has to be excluded from consi- 
deration. The appellant was ap- 
pointed as an Officer on Special 
Duty on an ad hoc basis in 1966 but 
the appointment was regularized on 
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January 23, 1970 after the President 
made the Recruitment Rules dated 
January 14, 1970 regulating the 
‘method of recruitment to that post. 


The appellant, therefore, must be 
taken to have completed 5 years’ 
service in the post of Officer on 


Special Duty on January 23, 1975. 


T: It is also necessary to 
clarify that the decision of the De- 
partmental Promotion Committee to 


carve out three times the number of 
vacancies viz., six as the zone of con- 
sideration for promotion to the grade 


of Industrial Adviser is open to no 
exception and has in fact not been 
challenged by the appellant. The 


Official Memorandum dated May 16, 
1957 issued by the Ministry of Home 
Affairs incorporates a decision taken 
by the Government after considering 
the replies received from the various 
Ministries and the Union Public Ser- 
vice Commission and keeping in view 
the policy of Government, settled at 
the highest level, that greater em- 
phasis should be placed on merit as 
a criterion for promotion, It records, 
inter alia, that the Departmental Pro- 
motion Committee or other selecting 
authority should first decide the field 
of choice, i.e. the number of eligible 
officers awaiting promotion who 
should be considered for inclusion in 
the select list and that the field of 
choice, wherever possible, should ex- 
tend to five or six times the num- 
ber of vacancies expected within a 
year, In the instant case, two vacan- 
cies were to be filled in the post of 
Industrial Adviser but instead of 
carving out 10 or 12 persons as the 
field of choice for promotion, the 
Committee decided to select a panel 
of 6 officers as the zone of conside- 
ration. The Official Memorandum 
reflects but a policy decision which 
cannot have the force of a rule 
made under Article 309 of the Con- 
stitution and therefore, the fixation 
of ratio for consideration for pro- 
motion may reasonably and rationally 
differ from case to case. The decision 
to select a panel of six officers for 
appointment to the two posts of In- 
dustrial Advisers cannot be characte- 
rized as arbitrary or unreasonable. 
Besides, even if a panel of 12 offi- 
cers were to be selected for conside- 
ration, the appellant would still be 
out of it by the application of the 
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impugned test adopted by the Com- 
mittee. 


8. That test forms the centre 
of controversy in this appeal, The 
test adopted by the Departmental 


Promotion Committee for selecting a 
panel of officers for consideration for 
promotion to the post of Industrial 
Adviser may, in terms of the counter 
affidavit filed on behalf of the Govt. 
be described as a ‘chronological test’. 
Under the Amendment Rules 1974 
the channel of promotion to the post 
of Industrial Adviser is this: (i) Offi- 
cer on Special Duty with five years’ 
regular.service in the grade; or (ii) 
failing that, persons with 10 years’ 
regular combined service in the grade 
of Development Officer and in the 
grade of Officer on Special Duty, of 
which 4 years of service has to be 
in the latter grade; or (iii) persons in 
the ‘grade of Development Officers 
having at least 10 years’ regular ser- 
vice in that grade, provided that in 
respect of Development Officers 
working in the grade of Rs. 1300- 
1800, 5 years’ regular service would 


be sufficient to qualify the officer 
for promotion, The amended rule 
does not, of course, mean that 


Development Officers can be consi- 
dered for promotion to the post of 
Industrial Adviser only in the event 
that qualified persons from the first 
2 categories are not available. A 
person belonging to the Ist category, 
failing which, persons belonging to 
the 2nd category; and persons in the 
3rd category are, all and together, 
eligible for being considered for pro- 
motion, subject- to the fixation of the 
field of choice under the Home 
Ministry’s Memorandum dated May 


16, 1957.. That field of choice was 
fixed in the instant case at three 
times the number of vacancies viz,. 
6. The appellant belongs to the ist 


category and there was therefore no 
question of going to the 2nd cate- 
gory. The choice of eligible promo- 
tees was accordingly restricted to 
the Ist and 3rd categories, But in 
selecting the panel, what has been 
done by the application of the chro- 
nological test is to ascertain the res- 
pective dates on which the Officer 
on Special Duty completed 5 years’ 
regular service in that grade and the 
Development Officers completed 10 
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years’ regular service in their grade, 
to arrange them in the order of senio- 
rity according to the dates on which 


they completed the qualifying service 


in their respective grades and to 
select the first 6 only from the list 
so made, for being considered for 


promotion to the two vacancies in 
the post of Industrial Adviser. In 
the integrated list of Development 


Officers and Officer on Special Duty, 
appellant occupied the 19th position, 


since 18 Development Officers had 
completed 10 years’ regular service 
in their grade before the appellant 


had completed 5 years’ regular ser- 
vice in his grade, As the -Depart- 
mental Promotion Committee had de- 
cided to carve out a field of choice 
consisting of six persons only, the 
appellant, being outside the first six, 
was left out of the select panel. As 
we have indicated earlier, even if 
the field of choice were to extend to 
12 officers, being six times the num- 
ber of vacancies, the appellant being 
19th in the integrated list would 
still be out of that panel. 


9. Learned counsel appearing 
on behalf of the Union of India has 
strongly defended the method adopt- 
ed by the Departmental Promotion 
Committee for preparing the panel of 
selection., She contends that the Of- 
ficer on Special Duty and Develop- 
ment Officers work in the same grade 
namely, the grade of Development 
Officer, save with the difference that 
a Development Officer working asan 
Officer on Special Duty draws 
a special pay of Rs. 200 in addition 
to the pay drawn by him in the grade 
of Development Officer. Therefore, 
according to the counsel, the Com- 
mittee was justified in preparing an 


integrated list comprising the ap- 
pellant as well as the Development 
Officers and in arranging them, for 


the purpose of being considered for 
promotion, according to the dates on 
which they completed the period of 
qualifying service. On the record as 
it stands we find it difficult to hold 
that the Officer on Special Duty, for 
the purposes of the Amendment 
Rules of 1974, can be said to be in 
the same grade as the Development 
Officer, Those rules contemplate on 
their plain language and are framed 
on the basis that the Officer on Spe- 
cial Duty is in a separate grade from 
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the grade of Development Officers.| . 
The rules refer to Officer on Special 
Duty with 5 years’ regular service 
“in the grade” and Development Of- 
ficers having 10 years’ regular ser- 
vice “in the grade.” In the particu- 
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lar context in which the words “in 
the grade” occur, they mean “in|: 
that particular grade”, indicating 


thereby in clear terms that the two 
grades are different. Even if it be 


true that the: Officer on Special 
Duty draws, except for the special 
monthly pay of Rs. 200, the same 


pay as a Development Officer and 
that, generally,.the two are in a 
similar scale of pay that would not 
justify the conclusion, for the pur 
Poses of the 1974 Rules, that they 
are in the same grade, Their scale of 
pay may be identical, we will so as- 
sume, and yet they will be working 
in different grades, one in the grade 
of Officer on Special Duty and the 
others in the grade of Development 
Officer, This position may not be 
true universally and we propose to 
lay down no proposition of universal 
application, We are called upon to 
interpret the 1974 Rules which, in 
our opinion, leave no doubt that 
within the contemplation of those 
Rules is the supposition that the’ Of- 
ficer on Special Duty is in a grade 
diferent from that of the Develop- 
ment Officer, 


10. It is significant in this 
regard that the counter-affidavit fil- 
ed on behalf of the Union of India 
by Shri K. Srinivasan, Under-Secre- 
tary, Ministry of Industry and Civil 
Supplies, Department of Industrial 
Development, says in terms that the 
grade of Officer on Special Duty is 
different from the grade of Develop- 
ment Officer and that these two be- 
ing separate cadres, there was no 
question of drawing up a combined 
seniority list of officers in the two 
cadres, The affidavit further conce- 
des that the post of Officer on Spe- 
cial Duty carries higher responsibilj- 
ties. We might also mention that in 
the counter-affidavit which was. filed 
on behalf of the Government in the 
Delhi High Court in Writ Petition 612 
of 1974, it was stated that the Direc- 
tor-General (Technical Development) 
had recommended the appellant as 


“the only suitable officer’ for. ap- 
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.pointment to the post of Officer on 
Special Duty. That Writ Petition 
was filed by respondents 6 to 11 and 
others to restrain’: the Government 
from appointing the appellant as an 
Industrial Adviser and for certain 
other. reliefs The stay petition filed 
‘ by respondents 6 to 11 was strongly 
resisted by the - Government which 
took the stand that the appellant was 
eligible for being considered for pro- 
motion and that a stay order ought 
not to be granted as no irreparable 
-harm would result if the appellant 
“was appointed to the post of Indus- 
trial Adviser after being found suit- 
able for the promotion, That affida- 
vit, also sworn by Shri K.  Sriniva- 


san, stated even in clearer terms that 


‘On confirmation as an Officer on 
: Special Duty, the appellant “ceased 
to belong to the grade of Develop- 
ment Officers.” The stand now taken 
by the Government is directly con- 
trary, its contention being that the 
Officer on Special Duty is in’ the 
same grade as the Development Offi- 


cers, Considering the wording of the 


1974 Rules and the context in which 
the words “in the grade” occur, we 
are inclined to the ‘view that the 
stand taken by the Government in 
the Writ Petition filed by respon- 
dents 6 to 11 was more in conson- 
ance with the recruitment rules, The 
crux of the Government’s answer to 
that writ petition was that the ap- 
pellant “was eligible for consideration 
for promotion as Industrial Adviser 
(Chemicals) in terms of the Statu- 
tory Rules” and their stand, broad- 
ly, was that the claims of all per- 
sons eligible for the post of Indus- 
trial Adviser and “within the field of 
consideration” would be duly consi- 
dered. The appellant then was ob- 
viously considered to be both eligi- 
ble and within the field of considera- 
tion, The recruitment rules of 1974 
have undergone no change since then 
and whereas only one vacancy was 
to be filled then, there are two to. 
be filled now. It is therefore 
cult to appreciate the change in tl 
attitude of the Government and t 
diametrically opposite stand it is tak= 
ing now that the appellant’s name 
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inter alia, that the appellants name 
ought not be considered for thé post 
of Industrial Adviser was dismissed 
on the opposition of the Govern- 
ment. The Government now wants 
to do exactly what the Development 
Officers asked it to do by their writ 
petition and which writ petition the 
Government succeeded in having dis- 
missed on the strength of its 
tention, amongst others, that the ap- 
pellant was eligible for the higher 
post and on the strength of the 
right it asserted to consider the ap- 
pellant for promotion. In fact, the 
Government even opposed the stay 
application in the earlier writ peti- 
tion, indicating the impending possi- 
bility of the appellant’s appointment 

as Industrial Adviser. ` 


11. No rule or notification is 
cited before us to support the “prac- 
tice’ adopted by the Departmental 
Promotion Committee whereby 
though the Officer on Special Duty 
and the Development Officers belong 
to different grades, a common list of 
officers was prepared according to 
the dates on which the appellant, 
who is the sole incumbent of the 
post of Officer on Special Duty, and 
Development Officers completed 5 
and 10° years of service respectively. 
By this process, the appellant who 
belongs to a separate and distinct 
grade or cadre was placed 19th in 
the integrated list, much below the 
field of choice which, though, ‘was 
rightly limited to 6 officers, 

12. We do not suggest that 
the method or practice, by which an 
integrated list of officers is prepared 
according to the dates oon which 
they acquire eligibility in order to 
find out which of those who are eli- 
gible fall within the field of choice, 
is necessarily or in all circumstances 
bad. That practice, not having the 
authority of law, is vitiated in the 
instant case because of the 1974 re- 
cruitment rules which envisage that 


, Office: ‘on Special Duty is in a 
Cae ade, cadre or class, It is 
of: & that, son wrong to put him in 
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beyond the field of choice. It has. Ý: Q Se putes over $ aat me 
be remembered that the writ eti-s. Tule‘makyig authority, being consci- 
remem] e p ous, wee framing the Rules of 1974 


_tion filed by respondents 6 to 11 and 
other Development Officers asking, 


that ane was only one Officer on 
Special Duty for the time being to 


4 
`. € 


con- . 
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be considered for appointment as In- 
dustrial Adviser, considered him to 
be in a separate grade and gave him 
a separate treatment by dealing with 
i in a separate clause, name- 
ly clause (i) which uses the 
Singular. In fact the history of 
‘the recruitment rules itself shows 
that it was thought necessary to 
bring an Officer on Special Duty of 
certain experience within the area of 
eligibility, The rules of 1963 res- 
tricted eligibility to Development Of- 
ficers and it was for the first time 
in 1974 that an Officer on Special 
Duty was brought within that area. 
The circumstance that the Officer on 
Special Duty is placed in clause (i) 
and the Development Officers in 
clause (ii) is not the point of mat- 
ter and can confer no special privi- 
lege on the former. Such a sequence 
may well be fortuitous. But what is 
important is that if the Rules intend- 
ed that the two grades of officers 
should be clubbed together and that 
an Officer on Special Duty should 
be considered to be in the same 
grade as Development Officers, the 
easiest thing to do would have been 
to say, for example, that Develop- 
ment Officers of ten years’ experi- 
ence would be eligible for promotion 
as Industrial Adviser, provided that 
in the case of a Development Officer 
who is working as an Officer on 
Special Duty, five years’ experience 
in ‘the latter post would be enough. 
Thé integrated list, in the light of 
these facts and because of the pecu- 
liar wording of the 1974 Rules, must 
therefore go. 


13. This might apparently 
create an impasse but the solution is 
simple, The field of choice fixed at 
six may be retained but amongst 
those six shall be the appellant, the 
other five being Development Officers 
according to the dates on which they 
acquired eligibility. Alternatively, 
the field of choice may, for instance, 
be expanded to eight, being four 
times the number of vacancies, in 
which case the appellant and seven 
Development Officers can be consi- 





dered for promotion. This latter 
course may obviate possible | hard- 
ship which would result if one 


Development Officer is required _ to 
be dropped from the list by restrict- 
ing the field of choice to six. In 


Niranjan Kumar v. Dhyan Singh 


A.L R. 
either event, suitability for promo- 
tion is entirely for the concerned — 


authority to decide and the fact that 
the appellant must be included in ‘the 
list of eligible officers who fall with- 
in the field of choice does not mean 
that he must be promoted to one of 
the posts of Industrial Advisers. Mere 
inclusion in such a list confers no 
right on any one to be promoted to 


-the higher post. It only gives an op- 


portunity to be considered for 
motion. 


pro- 


14. For these reasons we al- 
low the appeal, set aside the deci- 
sion of the High Court, and direct 
that the appellants name be includ- 
ed in the list of eligible officers for 
considering whether he jis suitable 
for promotion to the post of Indus- 


trial Adviser (Chemicals), The re- 
commendation already made by the 
Departmental Promotion Committee 


for appointment to the two posts of 
Industrial Advisers is quashed, Ap- 
pellant shall get his costs, here and 
in the High Court; from Respondent 1. 

Appeal allowed. 


AIR 1976 SUPREME COURT 2400 
(From: Punjab & Haryana)* 
Y. V. CHANDRACHUD AND 
A. C. GUPTA, JJ. 
Niranjan Kumar and others, Ap- 


pellants v. Dhyan Singh and an- 
other, Respondents. 

Civil Appeal No, 880 of 1975, 
D/- 16-8-1976. 

(A) Evidence Act (1872), Ss. 91 


and 92, Proviso (4) — Rent note — 
Oral evidence to prove that real 
tenant was other than ostensible ten- 
ant, if admissible. . 

Where S, a partner of a firm 
executed a rent note in his name and 
after his retirement from the part- 
nership firm, the shop continued to 
be in possession of the appellants, the 
partners of the reconstituted firm 
and where, in a petition for eviction 
from the shop of S and the appel- 
lants on the ground that S who, 
under the rent note, was the ten- 
ant of the shop in his personal capa- 


*(Civil Revn. No, 458 of 1973, D/-. 
23-4-1975—(Punj. & Har.)). ; 
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city had unlawfully sublet the shop 
to the firm, oral evidence was led b 
the parties before the Rent Control- 
ler on the point whether the real 
tenant was S or whether he had act- 
ed as an agent on behalf of the firm 
of which he was a partner; 


Held that the evidence was right- 
ly admitted for, the description of a 
person in the lease as “lessee” or 


“tenant” does not necessarily nega- 
tive agency and evidence may be 
given that the person so described 
was acting as an agent, This of 


course, would be subject to the pro- 
visions of the Evidence Act. In view 
of Proviso (4) to Section 92 it was 
open to the appellants to lead evi- 
dence to show that there was, apart 
from the rent note, a distinct sub- 
sequent oral agreement under which 
the terms of the original contract or 
grant were modified and that the 
partners of the firm, both before and 
after its re-composition, were the 
real tenants of the shop. 
(Paras 6, 7) 
M/s, R. K. Garg, S. C. Agarwala 
and V. J. Francis, Advocates, for Ap- 
pellants; Mr. M. C. Manchandra Sr. 
Advocate, (Mrs; Urmila Kapoor and 
Miss Kamlesh Bansal, Advocates with 
him), for Respondent No, 1. 


The Judgment of the Court was 
delivered by 


CHANDRACHUD, J.:— On 
January 30, 1963 respondent 1 gave 
a shop on rent to respondent 2, Sat 
Parkash, for a period of eleven 
months commencing on February 1, 
1963, The rent note executed by res- 
pondent 2 in favour of respondent 1 
reads as follows:— 


“I, Sat Parkash son of Amrit- 
saria Mal Aggarwal of Samrala, am 
the tenant. Whereas a shop known 
as Karkhana Pucca bounded as fol- 
OWS.....005: and situated at Samrala 
is owned by Shri Dhian Singh......... 
Now, therefore, I have taken 
said shop for a period of 11 months 
from 1-2-1963 to 31-12-1963 at a 
rent of Rs, 500/- per annum. The 
agreement is that rent for a year has 
been paid in advance against a re- 


ceipt, I shall not let it out further 
to anybody and if I do, I shall be 
liable to ejectment. If the owner 


needs (the shop) for himself any 
1976 S, C./151—XII G—2 


“Niranjan Kumar v, Dhyan Singh (Chandrachud J.) [Prs, 1-4] S. C. 2401 


time, I shall vacate (it) 


on a six 


months’ notice without demur. Hence 


I have executed this rent note on the 
30th of January, 1963. 
Sd. Sat Parkash 
Tenant.” 
A partnership firm called M/s. Sat 
Parkash Single and Brothers of 
which respondent 2 and three of his 
brothers were partners occupied the 
shop, evidently on the authority of 
the rent note, and continued its 
business in the shop even after the 
expiry of the period of the rent 
note, On March 31, 1968 respondent 
2 retired from the firm under a deed 
of dissolution and two other brothers 
of his joined the re-constituted part- 
nership, This firm also did its busi- 
ness in the same premises. 


2. In 1969 respondent 1 filed 
an application under Section 13 of 
the East Punjab Urban Rent Restric- 
tion Act, III of 1949, for possession 
of the shop from respondent 2 and 
the partners of the firm who are ap- 
pellants before us on the ground, in 
so far as relevant, that respondent 2 


who, under the rent note, was the 
tenant of the shop in his personal 
capacity had unlawfully sublet the 


shop to the firm. 


3. That application was con- 
tested by the appellants on the 
ground, mainly, that the shop was 
taken on rent by respondent 2 not in 
his personal capacity but in his capacity 
as a partner of the firm of M/s, Sat 
Parkash Single and Brothers and 
that therefore there was no sublet- 
ting in favour of the firm or its 
partners, The Rent Controller, Sam- 
rala, accepted this contention and 
dismissed the application, In appeal 
the learned District Judge, Ludhiana, 
reversed the aforesaid finding and 
held that the shop was let out to 
respondent 2 in his personal capacity 
and that after his retirement from 
the firm, the partners were in pos- 
session of the shop as his sub-ten- 
ants. Consistently with this finding, 
the learned District Judge allowed the 
application and passed an order of 
eviction against the appellants. 

4, The appellants then filed 
& Revision Petition under Section 15 
(5) of the East Punjab Rent. Act in 
the High Court of Punjab and Har- 
yana, Chandigarh. That revision 
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petition was dismissed by a learned 
Single Judge of the High Court who 
concurred in the finding recorded by 
the District Court on the question of 
sub-letting, The High Court held 
that the rent note was “a clincher” 
in favour of respondent 1, that res- 
pondent 2 was the sole tenant under 
that rent note, that on and after 
the retirement of respondent 3 from 
the partnership firm the shop must 
be deemed to have continued in the 
possession of the surviving partners 
and the others who joined the 
as sub-tenants of respondent 2 and 
that therefore respondent 1 was en- 
titled to a decree for eviction of the 
appellants. This appeal by special 
leave is directed against the judg- 
ment of the High Court. 

5.°. Both the District Court 
and the High Court have taken the 
view that in view of the clear terms 
of the rent note executed by respon- 
dent 2 in favour of respondent 1, ap- 
pellants could not be allowed to lead 
evidence to prove that the real ten- 
ant was different from the  ostensi- 
ble tenant. So stated, the proposi- 
tion is open to exception and Mr. 
Garg, who appears on behalf of the 
appellants, is right in his contention 
that the proposition is stated too 
widely. 


6. Section 91 of the Evidence 
Act provides, to. the extent material, 
that when the terms of a contract or 
ef a grant have been reduced to the 
form of a document, no evidence 
shall be given in proof of the terms 
of such contract or grant except the 
document itself or secondary evi- 
dence of its contents in cases 
which secondary evidence is admissi- 
ble under the provisions of the Evi- 
dence Act. By Section 92 of that 
Act, when the terms of any such con- 
tract or grant have been proved ac- 
cording to Section 91 either by the 
production of the document itself or 
by adducing secondary evidence if it 
be admissible, no .evidence of any 
oral agreement shall be admitted as 
between the parties to the instru- 
ment or their representatives in in- 
terest for the purpose of contradict- 
ing, varying, adding to or subtracting 
from its terms. The High Court has 
-mot in its judgment referred to 
these provisions of the Evidence Act 
but its view that oral evidence was 


firm- 


in, 
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not admissible to prove that the 
real tenant was other than the osten- 
sible tenant would appear to be pas- 
ed on those provisions. But, under 
proviso (4) to Section 932, the exis- 
tence of any distinct subsequent -oral 
agreement to modify any such cor- 
tract or grant may be proved except 
when the contract or the grant. is by 
law required to be in writing or has 
been registered according to the law 
in force relating to the registration 
of documents. In view of this pro- 
vision it was open to the appellants 
to lead evidence to show that there 
was, apart from the rent note, a dis- 
tinct subsequent oral agreement 
under which the terms of the origi- 
nal contract or grant were modified 
and that the partners of the firm, 
both before and after its re-compo- 
sition, were the real tenants of the 
shop. 


7. In fact, both parties led a. 
fair amount of evidence before the ` 
Rent Controller on the point whether 
the real tenant was respondent 2, 
Sat Parkash, or whether he had act- 
ed as an agent on behalf of the firm 
of which he was a partner. That évi- 
dence was rightly admitted for, as 
observed in Woodfall’s Landlord and 
Tenant (27th E.. Vol. 1, page 130, 
paragraph 312), the description of a 
person in the lease as “lessee” or 
“tenant” does not necessarily nega- 
tive agency, and evidence may, be 
given that the person so described 
was acting as an agent, This, of 
course, would be subject to the pro- 
visions of the Evidence Act. 





8. Since all the evidence that ~ 


the parties wanted to lead before the 
Rent Controller was permitted to be 
led but as the High Court has not 
looked at that evidence, we invited 
learned counsel for the parties to 
take us through the evidence. Hav- 
ing considered that evidence, we find 
it difficult to accept the appellants’ 
case that respondent 2 had taken the 
premises from respondent 1 on behalf 
of the partnership firm and not in 
his personal capacity, Respondent 2, 
Sat Parkash, who is a party to the 
rent note and who negotiated with 
the lessor, respondent 1, was an im- 
portant witness but he was not exa- 
mined in the case. Sat Parkash re- 
tired from the firm on 31-3-1968 under 
deed of dissolution but that  docu- 


ý 
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ment was not produced by the ap- 


` pellants, some of whom were exist- 


ing partners of the firm and some of 
whom ‘joined the partnership on the 
retirement of Sat Parkash. The deed 
of dissolution might have 
how the assets were. divided and 
whether the tenancy rights of the 
shop’ were treated as belonging to the 
firm.. The account books of the firm 
were. produced but the cash-book en- 
© try which was made in the firm’s 
.books in 1963 when the shop was 
taken on rent was not produced. 
Respondent I received a sum of 
Rs. 500 by way of advance rent 
contemporaneously with the 
_out of the shop but that receipt was 
‘also: not produced. Besides, there is 
positive evidence on the record, 
which we see no reason to doubt, 
that the shop was taken on rent by 
respondent 2 in his personal capacity 
¿and that he did not act as an agent 
* of the firm in that transaction, 


shown 


9. Even assuming for the 
purposes of argument that respondent 
2 acted as an agent of the firm 
which was in existence in 1963 it 
would, in any event, be impossible 
to hold that the new firm which was 
constituted on the retirement of res- 
pondent 2 in March, 1968 also be- 
came a tenant of respondent 1. No 


notice of dissolution was given to 


respondent -1 and one cannot impose 


a. totally new contract on him as be- - 


tween himself and the partnership 
«which was formed on the retire- 
ment of respondent 2. 


19. For these reasons we con- 
firm the judgment of the High 
Court and dismiss the appeal, with 
costs in favour of respondent 1. 


Appeal dismissed. 
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AIR 1976 SUPREME COURT 2403 
; (From: Karnataka)* 
A. N. RAY, C. J., M. H, BEG 
AND JASWANT SINGH, JJ. 
The Land Acquisition Officer, 


City Improvement Trust Board,, Ban- 


galore, Appellant v, H. Narayanaiah 
etc, ete., Respondents. 

Civil Appeals Nos, 644 to 650 of 
1974, D/- 16-8-1976. 


(A) City of Bangalore Improve- 
ment Act (1945), Ss. 14 to 18 and 27 
— Award of compensation for land. 
acquired — Determination of market 
value — Date of — Date is to be re- 
gulated by Section 23 of the Land 
Acquisition Act. Mise. F, A. Nos. 77, 
444-450 of 1970, D/- 21-6-1973 (Kar- 
nataka), Reversed; AIR 1972 Mys 
193 (FB), Overruled — (Land Acgui- 
sition Act (1894), Ss. 23, 4 and 6), — 

An examination of the provisions 
of Sections 14 to 18 and 27 of the 
City of Bangalore Improvement Act 
and acquisition proceedings under 
the Land Acquisition Act, contem- 
plated by it would reveal that 
whereas the procedure from the noti- 
fication under Section 4 to the noti- 
fication under Section 6-of the Ac- 
quisition Act gives place to the pro- 
cedure provided by Sections 14 to 
18 of the Bangalore Act, the stage at 
which compensation is to be deter- 
mined is to be regulated entirely by 
the general provisions of Sec. 23 (1) 
of the Acquisition Act because there 
is. no special or separate provision in 
the Bangalore Act to regulate the 
compensation payable. It is true that 
Section 23 is not specifically men- 
tioned in the Bangalore Act. But, the 
obvious purpose of the opening 
words of Section 27 of the Banga- 
lore Act seems to be that award of 
compensation, which is a necessary 
part of any law providing for acqui- 
sition must be governed by Section 
23 of the Acquisition Act, Non-speci- 


- fication of a different principle or 


procedure in the Act, governing 
award of compensation under the 
Bangalore Act, far from indicating, 
that S. 23 (1) of the Acquisition 
Act was not applicable here at all 


*(Misc, First Appeals Nos. 77, 444-450 
of 1970, D/- 21-6-1973—(Karna- 
taka)). 


HT/IT/C854/ 76/GGM 
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„is one of the strongest arguments for 
holding that it is covered 
by the general provisions ap- 
plied by Section 27 of the Bangalore 
Act, An acquisition proceeding with- 
out providing for award of compen- 
sation of some principle is un- 
thinkable. (Paras 20 and 21) 


Notification under Section 18 has 
been actually equated, by the second 
additional provision contained in 
Section 27 of the Bangalore Act, 
with a notification under Section 6 
of the Acquisition Act, so that it 
could not be also equated with any 
notification under Section 4 (1) of 
the Acquisition Act, and, as the pro- 
visions of Section 16 of the Banga- 
lore Act and Section 4 (1) of the Ac- 
quisition Act show that the obvious 
intention behind and objects achiev- 
“ed by a notification under Section 16 
of the Act and one under Sec. 4 (1) 
of the Acquisition Act are identical, 
it is most reasonable to hold that it 
is not necessary at all, in such cases, 
to comply with Section 4 (1) of the 
Acquisition Act in addition to com- 
plying with Section 16 of the Ban- 
galore Act. The general provisions 
of Section 4 (1) of the Acquisition 
Act are displaced by special provi- 
sions of Section 16 of the Act. 

(Para 14) 

The object of the procedure pro- 
vided by Section 16 and Section 17 
seems to be to take the place of the 
notification under Section 4 (1) and 
the hearing of objections under Sec- 
tion 5A of the Acquisition Act. 
Under the Bangalore Act, it is 
Board itself which gives notices and 
considers objections to a scheme be- 
fore communicating the scheme to 
the Govt. for sanction. It is true 
that the Board has not been speci- 
fically given the power by the Ban- 
galore Act to rescind the scheme. 
The Bangalore Act only mentions 
the Board’s power to modify the 
scheme, if it considers that to be 
necessary, After ` that, the Act 
directs the Board to send it to the 
Government for sanction, Of course, 
-the Govt. could either sanction or re- 
ject the scheme. And, in suitable 


cases, the Board could perhaps re- 
voke its. own resolution. Thus a 
‘corresponding special procedure, 


found in the provisions of Section 16 
of the Bangalore Act, need not neces- 


the . 
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sarily be identical with the 
procedure, serving the same object, 
which is found. in Section 4 (1) of 
the Acquisition Act. (Para 17) 


It would seem more reasonable 
to exercise the powers provided for 
by Section 27 (1) of the Bangalore 
Act (ie. powers in Section 4 (2) of 
the Acquisition Act) only after a 
notification under Sec. 16 of this Act. 
Misc. F., A. Nos, 77, 444-450/1970, 
D/- 21-6-1973 (Karnataka), Reversed; 
AIR 1972 Mys 193 (FB), Overruled. 


(Para 19) 
(B) City of Bangalore 
ment Act (1945), S. 27 — Words “so 
far as they are applicable’ — Mean- 
ing — Words do not exclude appli- 
cation of general provisions of Land 
Acquisition Act. 


_ The words “so far as they are ap- 
plicable” appearing in Section 27 of 
the City of Bangalore Improvement 
Act cannot be changed into 
far as they are specifically mention- 


ed” with regard to the procedure in’ 


the Acquisition Act. On the other 
hand, the obvious intention, in using 
these words, was to. exclude only 
those provisions of ‘the Acquisition 
Act which become inapplicable þe- 
cause of any special procedure pres- 
cribed by the Bangalore Act (e.g. 
Section 16) corresponding with that 
found in the Acquisition Act (e. g. 
Section 4 (1). These words 
bring in or make applicable, so far 
as this is reasonably possible, gene- 
ral provisions such as Section 23 (1) 
of the Acquisition Act, They can- 
not be reasonably construed to ex- 
clude the application of any general 
provisions of the Acquisition Act. 
They amount to laying down the 
principle that what is not either ex- 
pressly, or by a necessary implica- 
tion, excluded must be applied, 
(Para 22) 
(C) Civil P. C. (1908), O. 41, R. 27 
in Land 
Acquisition Case — Questions relat- 
ing to market value of particular 
pieces of land — Judgments not in- 
ter partes would be relevant if they 
relate to similarly situated properties 
and contain determinations of value 
on dates fairly proximate to the re- 
levant date — High Court admitting 
such evidence without recording rea- 
sons why it found the admission of 


general . 


Improve-. 


"in so | 
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such evidence to be necessary nor 
giving any opportunity to party af- 
fected to rebut any inference arising 
from its existence by leading other 
evidence — Judgment and order of 
High Court set aside by Supreme 
Court and case remanded for decid- 
ing the case afresh — Misc. F. A. Nos. 
77, 444-450 of 1970, D/- 21-6-1973 
(Karnataka), Reversed: AIR 1960 Bom 
78 Considered; C. A. No. 176 of 1962, 
D/- 10-4-1963 (SC), Rel on; (Fvidence 
Act (1872), S. 43), (Paras 27, 28) 
Cases Referred: Chronological Paras 


AIR 1972 Mys 193 = (1972) 1 Mys 
LJ 398 (FB) 6 
(1967) 2 Mys LJ 239 ~ 18 
(1963) C. A. No. 176 of 1962, D/- 
10-4-1963 (SC) 27 
AIR 1960 Bom 78 = 61 Bom LR 
1033 27 
Mr. A. K. Sen, Sr, Advocate 
(In C. A. No. 644 of 1974), Mr. 
V. M. Tarkunde, ‘Sr, Advocate (In 
C. A. No, 645 of 1974), Mr. H. B. 


Datar Sr. Advocate (In C A. No. 646 
` of 1974), Mr. R. R. Datar, Advocate 
with them), for Appellant; M/s. 
Rangaraj, Mr, M. Qamaruddin, P. N. 
Puri, Mr. S. K. Mehta for Mr. K.R. 
Nagaraja Advoéates, for Respondent 


in C, A. No. 644 of 1974, Mr. A. R. 
Somnath Iyer, Sr. Advocate, Mr. S. 
Laxminarasu, Advocate with him, 


for Respondents in C. A. Nos. 645-650 
of 1974. 

The Judgment of the Court was 
delivered by 


BEG, J.:— Civil Appeals Nos. 
644 to 650 of 1974 are by special 
leave against the judgment of a 
Division Bench of the Karnataka 
High Court, The common and prin- 
cipal question of law which arises is: 
Does the City of Bangalore Improve- 
ment Act, 1945 (hereinafter referred 
to as ‘the Act’ or ‘the Bangalore 
Act’), applying the provisions of the 
Land Acquisition Act, 1894 (Central 
Act 1 of 1894) (hereinafter referred 
to as ‘the Acquisition Act’), to ac- 
quisitions of land in Bangalore re- 
quire the determination of market 
value, for purposes of awarding 
compensation, on a date correspond- 
ing to the date of notification under 
Section 4 of the Acquisition Act or 
to the date corresponding to that of 
the notification under Section 6 of 
the Acquisition Act? 


2. The facts of the cases are 
not really material for the determi- 
nation of the question of law stated 
above. A few facts relating to the 
lands acquired may, however, he 
mentioned, They have a bearing on 
a connected question dealt with at 
the end of this judgment. 


3. The seven appeals by spe- 
cial leave arise out of land acquisi- 
tion proceedings in which the Ist of 
the preliminary notifications, under 
Section 16 of the Bangalore Act, 
took place in the Mysore Gazette 
from 1960 onwards: and, the subse- 
quent notifications, under Section 18 
of the Bangalore Act, equated by 
Section 27 (2) of the Bangalore Act 
with notifications under Section 6 of 
the Acquisition Act, were made in 
1967, All the lands involved in these 
appeals are situated in Binnamangala 
Village, Bangalore North Taluk, ‘and 
are shown to have been acquired for 
the purposes of a scheme known as 
‘Bhinnamangala Lay Out II Stage or 
Indira Nagar Extension’, 

4. The Bangalore 
preamble states, is really concerned 
with the “improvement and future 
expansion of the City of Bangalore, 
and for the appointment of a Board 


Act, as its 


of Trustees with special powers to 
carry out the aforesaid purposes;”. 
As an incident of this improvement 


and expansion it provides for acquisi- 
tion of land also. It does not, how- 
ever, contain a separate code of its 
own for such acquisitions. But, Sec- 
tion 27 of the Bangalore Act lays 
down: 

“27. Provisions applicable by the 
acquisition of land otherwise than 
by agreement.— The acquisition 
otherwise than by ^ agreement of 
land within or without the City 
under this Act shall be regulated by 
the provisions, so far as they are ap- 
plicable, of the Mysore Land Acqui- 
sition Act, 1894, and by the follow- 
ing further provisions, namely:— 


(1) Upon the passing of a reso- 
lution by the Board that an improve- 
ment scheme under Section 14 is 
necessary in respect of any locality, 
it shall be lawful for any person 
either generally or- specially authoris- 
ed by the Board in this behalf and 
for his servants and workmen, to do 
all such acts on or in respect of 
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land in that locality as it would be 
lawful for an officer duly authorised 
by the Government to act under 
Section. 4 (2} of the Mysore Land 
Acquisition Act, 1894 and for his 
servants and workmen to do there- 
under; and the provision contained 
in Section 5 of the said Act shall 
likewise be applicable in respect of 
damage caused by any of the acts 
first mentioned. 


(2): The publication of a declara- 
tion under S. 18 shall be deemed to 
be the publication of a declaration 
under Section 6 of the Mysore Land 
Acquisition Act, 1894. 


(3) For the purposes of Section 
50 (2) of the Mysore Land Acquisi- 
tion Act, 1894 the Board shall be 
deemed to be the local authority 
‘. concerned. ` 


(43 After the land vests in the 
Government under Section 16 of the 
Mysore Land Acquisition Act, 1894 
the. Deputy Commissioner shall, upon 
payment of the cost of the’ acquisi- 
tion, and upon the Board agreeing to 
pay any further costs which may be 
incurred on account of the acquisi- 
tion, transfer the land to the Board, 
and the land shall thereupon vest 
in the Board.” 


5. The Mysore Land Acquisi- 
tion Act of 1894 exactly reproduces 
our Central Land Acquisition Act1 of 
1894, Therefore, the term ‘“Acquisi- 
_tion Act” in this judgment covers 
references to both the Mysore Land 
Acquisition Act as well as the Cen- 
tral Land Acquisition Act 1 of 1894. 
It was stated by counsel that the 
Mysore Land Acquisition Act was 
also correspondingly amended when- 
ever provisions of the Central Land 
Acquisition Act 1 of 1894 were al- 
tered so that the two could be treat- 
ed. as identical for our purposes. 


6. The judgment and orders 
of the Division Bench, under appeal 
before us, purport to follow a Full 


Bench decision of the Mysore High 
Court in Venkatamma v. Special 
Land Acquisition Officer, AIR 1972 
Mys 193 (FB) where it was held 


that the relevant date for determin- 
ing the market value of the property 
to be acquired is the date of notifi- 
cation under Section 18 of the City 
of Mysore Improvement Act of 1903. 
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AIR. 


It appears that the provisions of the 
last mentioned Mysore Act of 1903 
largely correspond with the provi- 
sions of the Bangalore Act before us. 


T. It has, however, to be re- 
membered that the Act which the 


Full Bench of the Mysore High 
Court was interpreting was enacted 
in 1903, It had, therefore, to be 


construed with reference to the pro- 
visions of the Acquisition Act as it 
stood in 1903, The Mysore Full 


-Bench had observed that the Mysore 


Land Acquisition Act had been 
amended by the Mysore Act 1 of 
1927 “so as to make compensation . 
payable as on the date of publica- 
tionz.of the notification under Section 
4 (1) of that Act” instead 
reference to the date of notification 
under Section 6 according to the 
unamended law. It said: “It is 
significant to note that the Mysore 
Legislature did not make any cor- 
responding amendment in the ` Act” 
(that is to say, the City of Mysore 
Act of 1903). The Bangalore Act, 
even though it may correspond sub- 
stantially with the provisions of the 
Mysore Improvement Act 3 of 1903, 
was enacted in 1945. Hence, refer- 


ences in the Bangalore Act to the 
Acquisition Act, which had been 
amended considerably between 1903 


and 1945, could not have the same 


effect as similar references to the 
Acquisition Act in the Mysore Act 
of 1903. We think that the Divi- 


sion Bench of the Karnataka High 
Court overlooked this vital distinc- 
tion. 


8. The Full Bench of the 
Mysore High Court expressed the 
view that the contention that a noti- 
fication under Section 16 of the 
Mysore Act of 1903 could be equat- 
ed with a notification under Section 
4 of the Acquisition Act was nega- 
tived by the provisions of Section 23, 
sub-section (1) of the Mysore Act of 
1903. It said (at page 198): 

“Section 23 (1) of the Act states 
that upon the passing of a resolution 
by the Board that an improvement 
scheme under Section 14 is neces- 
sary, it would be lawful for any 
person authorised by the Board to 
enter upon the land carry out the 
several acts on the land in question 
as provided under Section 4 (2) of 
the Acquisition Act and the provi- 
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sions of Section 5 of the Acquisition 
Act would. likewise be applicable in 
respect of damage caused by any of 
the acts of servants. or workmen of 
the Board.” 

It, therefore, thought that what was 
sought to be achieved by notification 
under Section 4 (1) of the ` Acquisi- 
tion Act was done Ey a resolution 
under Section 14 of the Mysore Act. 
Taking the view that such a resolu- 
tion could only be anterior to the 
publication of the notification under 
Section 16, it equated the notifica- 
tion under Section 16 of the Mysore 
Act with a notification under Section 


-6 of the Acquisition Act, Thus, the 


Mysore Full Bench found in Sec- 
_ tion 23 (1) of the Mysore Act of 
“1903, a justification for equating pro- 
visions of Section 14 of that Act 
with those of Section 4 (1) of the 
Acquisition Act, But, we do not find 
either in Section 23 of the Bangalore 
Act, which deals with an entirely 
different subject-matter, or, any- 
where, apart from Section 27, addi- 
tional provision {1) of the Bangalore 
Act: a similar provision which could 
indicate that proceedings under a 
section other than those under Sec- 
tion 16 of the Bangalore Act could 
possibly correspond with those under 
Section 4 (1) of the Acquisition Act. 
And, we think that to equate a re- 
solution under Section 14 of the 
Act with a notification under Sec- 
tion 4(1) of the Acquisition Act, on a 
similar reasoning, would be to miss 
the very different purposes meant to 
be served by a resolution under Sec- 
tion 14 of the Bangalore Act and a 
notification under Section 4 (1) of 
the Acquisition Act, Such reasoning 
appears to us to be very far-fetched: 


9. Another reason given by 
the Full Bench of the Mysore High 
Court, for holding that market value 
should be determined as on the date 
of notification under Section 18 and 
not that of notification under Section 
16 of the City of Mysore Improve- 
ment Act (both these sections, cor- 
respond to Secs, 16 and 18 of the 
Bangalore Act) was that a delay of 20 
years hetween the two notifications 
would make. the acquisition uncons- 
titutional. We ere unable to appre- 
ciate the bearing of this considera- 
tion on a decision on the statutory 
requiremen.; as to the date -on 
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which market value is to be deter- 
mined for purposes of compensation. 
Ifa particular acquisition becomes 
unconstitutional due to an unrea- 
sonable mode of exercising the sta- 
tutory powers of acquisition, neither 
the provision which is so -. misused 
nor the meaning. of other provisions, 
which are relevant for. determining 
the date of market value, is affected. 
We are constrained to observe that 
some of the reasons given By--the 
the. Mysore High 
Court as well as the Division Ben- 
ches of the Karnataka High Court 
have little connection with the date . 
on which the market value has to 
be determined according to statutory 
provisions,.A pure question of inter- 


_ pretation of fairly clearly expressed 


legislative intent should not have 
been permitted to be befogged by ad- 
verting to irrelevant matters. i 


10. It is true that the Ban- 
galore Act has its own distinct pur- 
poses and prescribed modes in which 
they are to be carried out. Acquisi- 
tion of land, as already observed, is a 
mere incident in the carrying out of 
Section 26 of the 


Act gives it the power to acquire 
land by agreement, Section 27 of 
the Act reproduced above, enables 


the procedure found in the: Acquisi- 
tion Act to be utilised except to the 
extent to which the procedure for 
compulsory acquisition in the Ban- 
galore Act may differ from that con- 
tained in the Acquisition Act. Section 
27 of the Bangalore Act gives cer- 
tain “further provisions’ indicated 
under four heads, Apparently, these 
are meant to displace corresponding 
actions under the Acquisition Act. We 
have to identify the corresponding 
provisions only for the purposes of 


‘applying Section 23 (1) of the Acqui- 


sition Act. 

11. It is evident that the 
first of these additional provisions 
enables the Board of Trustees, by 
virtue of Section 14, to undertake 
what could have been done under 
the Acquisition Act only after a 
notification under Section 4 (1) of 
the Acquisition Act. In other words, 
the deviation from the procedure 
laid down in the Acquisition Act is 
that, whereas the Agents of the Govt. 
could not undertake anything provid- 
ed for by Section 4 (2) of the Acqui- 
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sition Act without a notification 
under Section 4 (1) of the Acquisi- 
tion Act, the Board of Trustees could 
do those very things without any 
notification under Section 4 (1) of 
the Acquisition Act. Even if we 
could equate the resolution under 
Section 14 of the Bangalore Act with 
a notification under Section 4 (1) of 
the Acquisition Act, we could not 
dispense with the requirements of 
S.°23 (1) of the Acquisition Act which 
is’ the only provision applicable 
for determining the date of the mar- 
ket value, The only result of equat- 
ing a resolution under Section 14 
with a notification under Sec. 4 (1) 
of the Acquisition Act could be to 
shift the date of ascertainment of 


market value further back. But, 
that is not what the respondents 
contend for. . 

12. The second additional pro- 


vision under Section 27 (2) seems 
designed, by way of abundant caution, 
to clarify the meaning of provisions 
of Section 18 of the Act. Obviously, 
- it prevents any construction which 
could enable a notification under 
Section 18 of the Bangalore 
be equated with Section 4 (1) of the 
Act. To hold that a notification 
under Section 18 of the Bangalore 
Act could be equated with, Section 4 
(1) of the Acquisition Act, in the 
face of this clear provision, equating 
it with a notification under Section 
6 of the Acquisition Act, is to coun- 
terance the obvious absurdity that 
there is no difference ketween a noti- 
fication under Section 4 (1) and Sec- 
tion 6 of the Acquisition Act, 


13. A possible line of argu- 
ment, in view of the Ist additional 
provision in Section 27 of the Ban- 
galore Act, could be that, since the 
general procedure under the Acquisi- 
tion Act applies, a notification under 
Section 4 (1) of the Acquisition Act, 
itself should precede any action 
under Section 14 of the Act which is 
to be equated with Section 4 (2) of 
the Acquisition Act. But, that has 
not been the argument of any side 
either in the Karnataka High Court 
or before us. Had that been neces- 
sary and no notification under Sec- 
tion 4 (1) of the Act had taken 
place. the validity of the whole ac- 
quisition proceedings could have 
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been challenged, but, the validity of 
the acquisition proceedings is not 
assailed before us at all. Such a line 
of reasoning would be also shut out 
by the principle that the particular 
and the especially provided proce- 
dure would exclude the more gene- 
ral if we hold, as we have to having 
regard to Section 16 of the Act, that 
the special procedure was meant to 
take the place of and to serve the 
same object as the general. The 
argument that an additional compli- 
ance with Section 4 (1) of the Acqui- 
sition Act was necessary despite the 
special procedure in Section 16 of 
the Act, which fulfils the same func- 
tion, is also repelled by the correct 
view taken in M. Manicklal v, State 
of Mysore, (1967) 2 Mys. LJ 239 by 
the Mysore High Court. 


14. The real question before 
us is whether the market value 
should be determined with reference 
tothe date of notification under Sec- 
tion 16 of the Act. As we find that 
the notification under Section 18 has 
been actually equated, by thesecond 
additional provision contained in Sec- 
tion 27 of the Bangalore Act, w 
notification under Section 6 of the 
Acquisition Act, so that it could not 
be also equated with any notification 


under Section 4 (1) of the Acqguisi- 
tion Act and, as we also find that 
the. provisions of Section 16 of the 


Bangalore Act and Section 4 (1) of 
the Acquisition Act show that the 
obvious intention behind and objects 
achieved by a notification under 
Section 16 of the Act and one under 
Section 4 (1) of the Acquisition Act 
are identical, we think that it is 
most reasonable to hold that it is not 
necessary at all, in such cases, to 
comply with Section 4 (1) of the Ac- 
quisition Act in addition to comply- 
ing with Section 16 of the Bangalore 
Act. The general provisions of Sec- 
tion 4 (1) of the Acquisition Act are 
displaced by the special provisions of 
Section 16 of the Act. 


15. Here, we may set out the 
provisions of Section 4 of the Acqui- 
sition Act and Section 16 of the 
Bangalore Act to indicate the identity 
of purposes and the extent of simi- 
larity of procedure. 


16. Section 4 of, the Acquisi- 
tion Act provides: ; 
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“4. Publication of preliminary to cut down and clear away any 
notification and powers of officers part of any standing crop, fence or 


thereupon.— (1) Whenever it-appears 
to the appropriate. Government or 
the Deputy Commissioner that land 
in any locality is needed or is likely 
to be needed for any public purpose 
a notification stating the purpose for 
which the land is needed, or likely to 
be. needed, and describing the 
by its survey number, if any, and 
_ also by its boundaries and its appro- 
ximate area; shall be published in 
the official Gazette, and the Deputy 
Commissioner shall cause public no- 
tice of the substance of such notifi- 
cation to be given at convenient pla- 
ces in the said locality. The Deputy 
Commissioner may also cause a copy 
of- such notification to be served on 
the owner, or where the owner is 
not the occupier, on the occupier of 
the land. 


Explanation— The expression 
‘convenient places’ includes, in the 
‘ease of land situated in a village, the 
office of the panchayat within whose 
jurisdiction the land lies. 


(1A) The notification under sub- 
section (1) shall also specify the 
date, (such date not being less than 


thirty days from the date of publi- 
cation of the notification) on or be- 
fore which, and the manner in 
which, objections to the proposed ac- 
quisition may be made, under Sec- 
tion 5A. 

(2) On the publication of such 
notification it shall be lawful for 
any Officer, either generally or spe- 
cially authorized by such Govern- 
mentor by the Deputy Commissioner 
in this behalf, and for his servants 
and workmen,— 
to enter upon and survey and take 
levels of the land; 
to dig or bore into the sub-soil; 
to do all other acts necessary to as- 
certain whether the land is adapted 
for such purpose; 
to set out the boundaries of the land 
proposed to be taken and the in- 
tended line of work (if any) propos- 
ed to be made thereon; 
to mark such levels, boundaries and 


line by placing marks and cutting 
. trenches; and 
where otherwise the survey cannot 


be completed and the levels taken 
and the boundaries and line marked, 


land - 


jungle: 

Provided that no person shall 
enter into any building or upon any 
enclosed court or garden attached to 
a dwelling-house (unless with the 
consent of the occupier thereof) with- 
out previously giving such occupier 
at least seven days notice in writing 
of his intention to do so. 


(3) Where the acquisition is for - a 
company, an officer of such company 
may be authorised by the appro- 
priate Government or the Deputy 
Commissioner to exercise the powers 
conferred by sub-section (2). 


(4) The Officer authorised under 
sub-section (2) or sub-section (3) 
shall complete his investigation and 
submit his report to the: . Deputy 
Commissioner within a period of 
three months (or within such longer 
period not exceeding six months in 
all as the Deputy Commissioner may 
allow), from the date of the publica- 
tion of the notification under sub- 
section (1) with his remarks to the 
appropriate Government along with 

is report under sub-section (2) of 
Section 5A.” 

Section 16 of the Bangalore Act en- 
acts: 

"16. Procedure on completion of 
scheme.— (1) Upon the completion of 
an improvement scheme, the Board 
shall draw up a notification stating 
the fact of a scheme having been 
made and the limits of the area 
comprised therein, and naming a 


place where particulars of the 
scheme, a map of the area 
comprised therein and a statement 


specifying the land which it is pro- - 
posed to acquire and of the land in 
regard to which it is proposed to re- 
cover a betterment fee may be seen 
at all reasonable hours; and shall— 


(a) Copy of notification of scheme 
to be communicated to Mayor of the 
Corporation. Communicate a copy 
of such notification to the Mayor of 
the Corporation who shall, within 
thirty days from the date of receipt 
thereof forward to the Board, for 
transmission to the Government as 
hereinafter provided, any representa- 
tion: which the Corporation may think 
fit to make with regard to the 
scheme; $ 
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(b) Publication of notification. — 
Cause a copy of the said notification 
to be published during three conse- 
cutive weeks in the Mysore Gazette 
and posted up in some conspicuous 
part of its own office, the Deputy 
Commissioner’s office, the office -of 
the Corporation and in such other 
places as the Board may consider 
necessary. 


(2) Service of notices on owners 
of property to be acquired in execut- 
ing the scheme.— During the thirty 
days next following the day on 
which such notification is published 
in the Mysore Gazette the Board 
shall serve-a notice on every person 
whose name appears in the assess- 
ment list of the Corporation or the 
Municipality or local body concerned 
or in the land revenue register as 
being primarily liable to pay the pro- 
perty tax or land revenue assess- 
ment on any building or land which 
it is proposed to acquire in executing 
the scheme or in regard to which 
the Board proposes to recover a 
betterment fee, stating that the 
Board proposes to acquire such build- 
ing or land or to recover such better- 
ment fee for the purpose of carrying 
out an improvement scheme and re- 
quiring an answer within thirty days 
from the date of service of the notice 
stating whether the person. so serv- 
ed, dissents or not to such acquisi- 
tion of the building or land or to 
the recovery of such betterment fee, 


and if the person dissents, the rea- 
sons for such dissent. 
(3) Notice how to be  served.— 


Such notice shall be signed by, or by 
the order of, the Chairman and 
shall be served.— : 


(a) by delivery of the same per- 
sonally to the person required to be 
served or if such person is absent or 
cannot be found, to his agent, or if 
no agent can be found, then by 
leaving the same on the land or 
buliding; or 

(b) by leaving the same at the 
usual or last known place of abode 
or business of such person as afore- 
said; or 

(c) by registered post addressed 
to the usual or last known place of 
abode or business of such person.” 


17. It will be seen that Sec- 
tion 16 of the Bangalore Act pro~ 
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vides even more elaborately for the 
publication of the initial notice 
which is given in Section 4 (1) of the 
Acquisition Act so that any repre- 
sentations which the objectors may 
have to make may be considered by 
the Board itself under Section 17 of 
the Bangalore Act, Thus, the object 
of the procedure provided by Section 
16 and Section 17 seems to be to 
take the place of the notification 
under Section 4 (1) and the hearing 
of objections under Section : 5A of 
the Acquisition Act. Under the 
Bangalore Act, it is the Board itself 
which gives notices and considers ob- 
jections to a scheme before com- 
municating the scheme to the Govt. 
for sanction, It is true that the Board 
has not been specifically given the 
power by the Bangalore Act to res- 
cind the scheme. The Bangalore Act 
only mentions the Board’s power to 
modify the scheme, if it considers 
that to be necessary. After that, the 
Act directs the Board to send it to 
the Government for sanction, Of 
course, the Govt. could either sanc- 
tion or reject the scheme. And, in 
suitable cases, the Board could per- 
haps revoke its own resolution, But, 
we need not consider or decide that 
question here. All we need observe 
here is that a corresponding special 
procedure, which we find in the 
provisions of Section 16 of the Ban- 
galore Act, need not necessarily be 
identical with the general procedure, 
serving the same object, which we 
find in Section 4 (1) of the Acquisi- 
tion Act. We are concerned more 
here with the identity of objects and 
functions of provisions rather than 
with that of precise steps prescribed 
or words used in them. 


18. The next stage is found in 
Section 18 which lays down: 


“18. On receipt of sanction, de- 
claration to be published giving par- 
ticulars of land to be acquired.— (1) 
(a) On receipt of the sanction of the 
Government, the Chairman shall for- 
ward a declaration for notification 
under the signature of a Secretary to 
the Government, stating the fact of 
such sanction and that the land pro- 
posed to be acquired by the Board 
for the purposes of the scheme is 
required for a public purpose. 
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(b) The declaration shall be pub- 
lished in the Mysore Gazette and 
shall state the limits within which 
the land proposed to be acquired is 
situate, the purpose for which it is 
needed, its approximate area and the 
place where a plan of the land may 
be. inspected. 

(c) And upon such publication 
Board to proceed to execute the 
scheme.— The said declaration shall 
be conclusive evidence that the land 
is needed for a public purpose, and 
the Board shall, upon the publication 
of the said declaration, proceed to 
execute the scheme. 


(2) Board to have power to alter 
any part of the scheme.— (a) If at 
any time it appears to the Board 
that an improvement can be made 
in any part of the scheme, the Board 
may alter the scheme for the pur- 
pose of making such improvement, 
and shall subject to the provisions 
contained in the next two clauses of 
this sub-section forthwith proceed to 
execute the scheme as altered. 


(b) If the estimated cost of exe- 
cuting the scheme as altered exceeds, 
by a greater sum than five per cent 
the estimated cost of executing the 
scheme as sanctioned, the Board 
shall not, without the previous sanc- 
tion of the Government, proceed to 
execute the scheme as altered, 

(c) If the scheme as altered in- 
volves the acquisition otherwise than 
by agreement, of any land other 
than that specified in the schedule 
accompanying the scheme under Sec- 
tion 17 (2) (e), the provisions of Sec- 
tions 16 and 17 and of sub-section (1) 
shall apply to the part of the scheme 
so altered, in the same manner as if 
such altered part were the -scheme.” 

19. It will be seen that, but 
for the Ist additional provision, 
contained in Section 27 of the Ban- 
galore Act, perhaps it could be urged 
that the powers contained in Section 
4 (2) of the Acquisition Act and the 
right to damages, contained in 
Section 5 of the Acquisition Act, do 
not apply at all to acquisitions under 
the Act. Hence, this additional pro- 
vision became necessary. We are not 
determine here at 
what stage powers under Section 4 
(2) of the Acquisition Act could or 
should reasonably be exercised in a 
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case falling under the provisions of 
the Bangalore Act, Nevertheless, we 
may mention that it would seem 
more reasonable ‘to exercise the 


-powers provided for by Sec. 27 (1) of 


the Bangalore Act (ie. powers in 
Section 4 (2) of the Acquisition Act) 
only after a notification under Sec- 
tion 16 of this Act. 

20. An examination ofthe pro- 
visions of the Bangalore Act and of 
acquisition proceedings under the Ac- 
quisition Act, contemplated by it, 
would reveal that, whereas the pro- 


cedure from the notification under 
Section 4 to the notification under 
Section 6 of the Acquisition Act 


gives place to the procedure provided 
by Sections 14 to 18 of the Banga- 
lore Act, the stage at which compen- 
sation is to be determined is to be 
regulated entirely by the general 
provisions of S., 23(1yofthe Acquisi- 
tion Act because there is nospecial or 
separate provision in the Bangalore 
Act to regulate the compensation 
payable, It is true that Section 23 is 
not specifically mentioned in the 
Bangalore Act. But, the obvious pur- 
pose of the opening words of Sec. 27 
of the Bangalore Act seems to us to 
be that award of compensation, which 
is a necessary part of any law pro- 
viding for acquisition, must be gov- 
erned by Section 23 of the Acquisi- 
tion Act, The last mentioned sec- 
tion enacts: 

“23. Matters to be considered in 
determining compensation— (1) In 
determining the amount of compen- 
sation to be awarded for land ac- 


quired under this Act, the Court 
shall take into consideration— 
first, the market value, of the 


land at the date of the publication 
of the notification under Section 4, 
sub-section (1); 

secondly, the damage sustained 
by the person interested, by reason 
of the taking of any standing crops 
or trees which may be on the land 
at the time of the deputy Commis- 
sioner’s taking possession thereof;. 

thirdly, the damage (if any), sus- 
tained by the person interested, at 
the time of the Deputy Commis- 
sioner’s taking possession of the 
land, by reason of severing such land 
from his other land; 

fourthly, the damage (if any), 
sustained by the person interested, at 
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the time of the Deputy Commis- 
sioner’s taking possession of the land, 
by reason of the acquisition injuri- 
ously affecting his other property, 
movable or immovable, 
manner, or his earnings; 

fifthly, if, in consequence of the 
acquisition of the land by the De- 
puty Commissicner, the person inte- 
tested is compelled to change his re- 
sidence or place of business, the rea- 


sonable expenses (if any), incidental 
to such change; and 
sixthly, the damage (if any}, 


bona fide resulting from diminution 
of the profits of the land between 
the time of the publication of the 
declaration under Section 6 and the 
time of the Deputy Commissioner's 
„taking possession of the land. 

(2) In addition to the market- 
value of the Jand, as above provided, 
the Court shall in every case award 
a sum of fifteen per centum on such 
market vaule, in consideration of the 
compulsory nature of the acquisi- 
tion.” 


21, Non-specification of a dif- 
ferent principle or procedure in the 
Act, governing award of compensa- 
tion under the Bangalore Act, far 
from indicating, as learned Judges of 
the High Court erroneously opined, 
that S. 23 (1) of the Acquisition (Act) 


was not applicable here at all, was 
one of the strongest arguments for 
holding that it is covered by the 


general provisions applied by Section 
27 of the Bangalore Act. An acquisi- 
tion proceeding without providing for 
award of compensation on some 
principle is unthinkable, Such a 
situation would have invited.an at- 
. tack on the validity of the acquisi- 
tion itself, But, as we have already 
~ Observed, there is no such challenge 


: here. 


22, There was some argument 
on the meaning of the words “so far 
‘as they are applicable”, used in 
. Section 27 of the Bangalore Act. 
“These words cannot be changed into 

“Pin so far as they are specifically 
. Mentioned” with regard to the proce- 
“dure in the Acquisition Act. On the 
~ other hand, the obvious intention, in 
“using these words, was to exclude 
only those provisions of the Acquisi- 
tion Act which become inapplicable 


in any other- 
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because of any special procedure. 
Prescribed by the Bangalore Act (e.g. 
Section 16) corresponding with that 
found in the Acquisition Act (e.g. 
Section 4 (1)). These words bring in 
or make applicable, so far as this is 
reasonably possible, general provi- 
sions such as Section 23 (1) of the 
Acquisition Act, They cannot be 
reasonably construed to exclude the 
application of any general provisions 
of the Acquisition Act, They amount 
to laying down the principle that 
what is not either expressly, or, by 
a necessary implication, excluded 
must be applied. It is surprising to 
find misconstruction of what did not 
appear to us to be reasonably open 
to more than one interpretation, 


23. Learned Counsel for the 
respondents, rather desparately, at- 
tempted to argue that, as there was 
no procedure or principle laid down 
at all for award of compensation in 
the Bangalore Act, we should invoke 
the aid of equity and hold that the 
market value should be determined 
with reference to the date of notifi- 
cation under Section 18 of the Act. 
We do not think that such an argu- 
ment could be advanced at all in the 
face of the provisions of Section 27 
(2) which clearly equate a notification 
under Section 18 of the Bangalore 
Act with the notification under Sec- 
tion 6 of the Acquisition Act, We 
know the maxim that “equity fol- 
lows the law’. We have not heard 
of the proposition that some trans- 
cendental Equity should be so 
used as to defeat or amend 
the law as it stands. Maitland said 
long ago that equity came to supple- 
ment and not to supplant the law. 
We think that, if we were to equate 
a notification under Section 18 with 
the notification under Section 6 of 
the Act for purposes of determining 
the market value, which is to be 
awarded, we would be doing nothing 
short of supplanting at least the law 
as found clearly laid down in Sec- 
tion 27 of the Bangalore Act read 
with Section 23 of the Acquisition 
Act. We think that the Division 
Bench of the Karnataka High 
Court had seriously misdirected it- 
self in not giving effect to obvious 
meanings of the plain words used in. 
statutes under consideration. 
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24, Another contention which 
found favour in the Karnataka High 
- Court was that a judgment filed by 
the respondents claimants in Civil 
Appeals Nos, 644-650 of 1974, when 
they appealed to the Karnataka High 
Court against the orders passed by a 
Civil Judge of Bangalore, on a re- 
ference made under the Acquisition 
Act, could be accepted as additional 
evidence under Order 41, Rule 27, 
C. P.C. on the ground that it was 
relevant evidence for the purpose of 
determining compensation of lands 
which were the subject-matter of 
appeals before the High Court. The 
reasons given for admitting, at the 
appellate stage, a judgment of the 
High Court, which had not been filed 
before the Trial Court, were: firstly, 
that it was not available when the 
proceedings were pending in the 
Trial Court and secondly, that lands 
dealt with by the judgment were 
adjacent to the lands the value of 
which needed determination, and that 
both sets of lands were acquired at 
different stages of what is known as 
the “layout scheme within the limits 
of Bhinnamangala village.’ The High 
Court overruled the objection that 
the judgment admitted as additional 
evidence was not final inasmuch as 
an appeal against it was pending in 
this Court. 


25. We find that the High 
Court did not consider it, for some 
reason, necessary to refer to the 
provisions of the Indian Evidence 
Act which regulate the admissibility 
of all evidence including judgments. 


There could be no question of res 
judicata in such a case, The previ- 
ous judgment was not between the 


same parties, Furthermore, the ap- 
pellant was not given any opportunity 
of showing that the judgment relat- 
ed to land which was at some dis- 
tance from the lands whose value 
was to be determined or that its 
site value was, for some reason, 
higher. Even the time at which the 
value of the other land was deter- 
mined was not shown to be identical. 
Such judgments are not judgments 
in rem. They are judgments in per- 
sonam, The general provision of 
law governing admissibility of all 
judgments, whether they are judg- 
--ments in rem or judgments in per- 
sonam operating as res judicata, is 
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Section 43 of the Evidence 
which reads as follows: 
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"43. Judgments, orders or de- 
crees, other than those’ mentioned in 
Sections 40, 41, and 42, are irrelevant, 
unless the existence of such judg- 
ment, order or decree, is a fact in 


issue, or is relevant under some 
other provision of this Act.” 
26. It is apparent that- Sec- 


tion 43 enacts that judgments other 
than those falling under Sections 40 
to 42 are irrelevant unless they fall 
under some other provision of the 
Evidence Act; and, even if they do 
fall under any such other provision, 
all that is relevant, under Section 43 
of the Evidence Act, is “the exis- 
tence” of such judgment, order, or 
decree provided it “is a fact. in issue, 
or is relevant under some other 
provision of this Act.” An obvious 
instance of such other provision is a 
judgment falling under Section 13 of 
the Evidence Act. The Illustration to 
Section 13 of the Evidence Act indi- 
cates the kind of facts on which the 
existence of judgments may be rele- 
vant. 


27. In Special Land Acquisi- 
tion Officer, Bombay, v. Lakhamsi 
Ghelabhai, AIR 1960 Bom 78 Shelat 
J., held that judgments not inter 
partes, relating to land acquired are 
not admissible merely because the 
land dealt with in the judgment was 
situated near the land of which the 
value is to be. determined, It was held 
there that such judgments would fall 
neither under Section 11 nor under 
Section 13 of the Evidence Act. 
Questions relating to value of parti- 


cular pieces of land depend upon 
the evidence in the particular case 
in which those facts are proved. 


They embody findings or opinions 
relating to facts in issue and inves 


tigated in different cases. The exis- 
tence of a judgment would not 
prove the value of some piece of 
land not dealt with at all in-.-the 


judgment admitted in evidence. “Even 
slight differences in situation <- can, 
sometimes, cause considerable differ- 
ences in value. We do not think it 
necessary to take so restrictive `a 
view of the provisions of Sections-11| 
and 13 of the Evidence Act as to 
exclude such judgments altogether 
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from evidence even when good 
grounds are made out for their ad- 
Imissior In Khaja Fizuddin v. State 
lof Andhra Pradesh, C. A. No, 176 of 
1962. Deciczd on 10-4-1963 (SC} a 
bench of three Judges of this Court 
ee such judgments to be relevant 
lif they relate to similarly situated 
icroperties and contain determina- 
tions cf value on dates fairly proxi- 
mate to the relevant date in a case. 


28. The Karnataka High 
Court hed, however, not complied 
with provisions of Order 41, Rule 27 
of the C.P.C, which require that an 
appellate Court should he satisfied 
that the additional evidence is requir- 
ed to enable them either to pro- 
nounce judgment or for any other 
substantial cause. It has recorded 
no reasons to show that it had con- 
sidered the requirements of Rule 27, 
Order 41, of the C. F, C, We are of 
opinion that the High Court should 
have recorded its reasons to show 
why it found the admission of such 
evidence to be necessary for some 
substantial reason. And if it found 
it necessary to admit it. an opportu- 
nity should have been given to the 
aopeilant to rebut any inference 
arising from its existence by leading 
‘other evidence. 








29. The result is that we al- 
Jow these appeals and set aside the 
judgment and order of the Karnataka 
High Court and direct it to decide 
the cases afresh on evidence on re- 
cord, so as to determine the market 
value of the land acquired on the 
date of the notification under Section 
18 of the Bangalore Act. It wiil 
aliso decide the question, after af- 
fording parties opportunities to lead 
necessaty evidence, whether the 
Judgment, sought to be offered as 
ee evidence, could be admit- 
ed. 


30. The parties 


bear 
their own costs. 


will 


Appeals allowed. 
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sees 1506-1525 and 1770-1771 of 
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1443-1454, 1456-1461, 1664-1666, 1772, 
1774-1775, 1995-1996 of 1975 and 
164-165 of 1976. i 

Siddamsetti Ramaratham Prop. 
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pellants v. Chairman, The Andhra Pra- 
desh State Electricity Board and 
others, Respondents. 

(3) Civil Appeals Nos, 1244, 1462- 
1465, 1467-1498, 1500-1505, 1662, 
1667, 1776-1780, 1991-1994 of 1975 
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M/s, Jayantilal Dhanji Oil Mills 
ete. ete., Appellants v. The Andhra 
Pradesh State Electricity Board and 
others, Respondents. 


(4) Civil Appeals Nos, 1526-1530, 
1663 and 1997 of 1975. 


M/s, Anil Kumar & Co, and 
others ete.. Appellants v. Andhra 
Pradesh State Electricity Board and 
others, Respondents. 

(5) Civil Appeal No. 1532 of 1975. 

N. Raja Pullavah and others, 
Appellants v. Andhra Pradesh State 
Electricity Board and others, Res- 
pondents. 


(6) Civil Appeal No. 1533 of 
75. 

Firm M/s. Mawadi Moulding 
Factory, Appellant v. Andhra Pradesh 
State Electricity Board and others, 
Respondents. 


*((1) W. P. Nos. 874, 5894 of 1975 ete. 
D/-26-8-1975. (2) W. P. Nos, 6798, 
5886 of 1974, ete, D/- 26-8-1975; 
(3) W. P. Nos. 5890, 5109 of 1974 
etc., D/- 26-8-1975, (4) W. P. Nos. 
230, 276 of 1975 etc., D/- 26-8-1975. 
(5) W. P. No, 4820 of 1974, D/- 
26-8-1975. (6) W. P. No, 2311 of 
1975, D/- 26-8-1975. (7) W. P, Nos. 
6926 of 1974 and 2019-of 1975, D/- 
26-8- 1975—(Andh. — Pra.)). . 
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(7) Civil Appeals Nos, 1534- and 
1661 of 1975: 
M/s, Jagabandhra industiies. Ap- 


pellant v. Andhra Pradesh, State 
Electricity Board and: others,. Res- 
pondents. - 

Civil Appeals Nos. 1241, 1245, 


1506-1525 and 1770-1771 of 1975, 
1242, 1243, 1443-1454, 1456-1461, 
1664-1666, 1772, 1774-1775, 1995-1996 
of 1975 and 164-165 of 1966; 1244, 
1462-1465, 1467-1498, 1500-1505, 
1662, 1667, 1776-1780, 1991-1994 of 
1975 and 166 of 1976; and 1526-1530, 
1663 and 1997 of 1975; 1532 and 
1533, 1534 and 1661 of 1975, D/- 
6-8-1976. 

{A) Electricity Supply Act (1948), 


Sec. 49 — Electricity Act (1910), 
Section 22-B — Board has power 
under Section 49 to regulate supply 


and to fix higher rates for consump- 
tion on excess of quota — No con- 
flict between S. 49 and S. 22-B. 


The Andhra Pradesh State Elec- 
tricity Board has power under Sec- 
tion 49 of the Electricity Supply Act, 
1948 (hereinafter referred as 1948 
Act) to regulate supply and also to 
fix higher rates for consumption on 
excess of quota. There is no con- 
flict between Section 22-B of the 
Electricity Act, 1910 (hereinafter re- 
ferred as 1910 Act) and Section 49 


of the 1948 Act with regard to re- 
gulating or restricting higher con- 
sumption, ` (Para 34) 


S. 49 (4) of the 1948 Act embo- 
dies the same principle which is en- 
unciated in Art. 14 of the Constitu- 
tion of India, It is the principle of 
equality or non-discrimination, Sec- 
tion 49 (4) does not mean a mecha- 
nical equal treatment, The obliga- 
tion not to discriminate involves both 
the right and the obligation to make 
reasonable classification on .the basis 
of relevant factors. The guidance: is 
clearly furnished by ‘the principles 
embodied in Section 49 (4), The 
language of Sec. 49 shows that the 
power of the Board to enforce ra- 
tioning can be exercised without mak- 
ing any regulations, If regulations 
were made under Section 79 (j) of 
the 1948 Act, such regulations would 
have to be in conformity with Sec- 
tion 49 (4)-and in the exercise of its 
powers the Board ‘would have to 
- abide by the Regulations. ; 
(Paras 23. -24) 
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Powers under Section 22-B of the 
1910 Act and under Section 49 of 
the 1948. Act may have some -oyer- 
lapping” features. Section 49 con- 
tains a much larger power fecause 
the Board: is the Authority primarily 


charged with all aspects of develop- 


ment and supply under Sections 18 
and 49 of the 1948 Act. (Para 25) 


`The expression “any othér vrele- 
vant factors” in Section 49 (3) is not 
to be construed ejusdem generis ‘.be- 
cause there is no genus of the rele- 
vant factors, The combined effect of 
Section 49 of the 1948 Act and the 
terms and conditions of supply ` is 
that having regard to the nature of 
supply and other relevant factors ` 
particularly when there is shortage of 
electricity the Board has power to 
enhance the rates, If there is shor- 
tage of electricity there is to be res- 
triction on supply. The Board can 
disconnect supply if the quota is ex- 
ceeded, The Board can also impose 
higher rates if the quota is exceeded. 
The imposition of higher rates is only 
to sanction the rigour of ration by 
making persons who’ exceed the 
quota liable to pay higher rates. 
Under Section. 49 (3) of the 1948 Act 
the Board stipulates for special tariff 
for supply of electricity at specified 
rates from ‘time to time. AIR 1975 
SC 1967, Rel. on. (Paras 30, 33) 


There is no question of excessive 
delegation because power is conferred 
by the statute. (Para 32) 
` Chronological Paras 
AIR 1975 SC 1967 = (1976) 1 SCR 


70 bee 33 
(1924) 68 Law ed 840 = 264 US 
541. 31 


Mr. A. K. Sen, Sr. Advocate (In 
C. A. No. 1245 of 1975), Mr. B. Sen, 
Sr, Advocate (In C. A. No, 1506 of 
1975), Mr. Srinivasamurthy, Advocate, 
Mr. Naunit Lal and Miss Lalita 
Kohli, Advocates, for Appellants in 
C. As. Nos, 1241, 1245, 1506-1525, 
1770-1771/75; Mr. M. C. Bhandare, 
Sr.. Advocate (In C. A. No. 1242 of 
, Mr: Eswara Prasad, Advocate 
. 1448-1446, 1452-1459, 1664- 
1666, 1772, 1774-1775 of -1975), ‘Mr. 
AL Lakshminarayana (1243, 1447- 
1451 of 1975), Mr.. A. Panduranga Rao 
(In C. As. Nos. 1460 and 1461, 1995- 
1996 of 1975), Mr. D. Sudhakar Rao 
(in C. A, No,,1242 of 1975), Mr. B. 
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Kanta Rao, Advocate, for Appellants 


in C. As, 1242, 1243, 1443-1454, 1456- . 


1461, 1664-1666, 1772, . 1774-1775, 
1995-1996/75 and 164 and 165 of 1976; 
Mr. B. Sen, Sr, Advocate, (C. A. 
1462 of 1975), Mr. Sachin Chaudhry, 
Sr. Advocate (In C. A. No, 1244 of 
1975), Mr. J. Eswara Prasad, Advo- 
vocate, Mr. B. Parthasarthi, Advo- 
cate, Mr, D. Sudhakar Rao, Advocate, 
Mrs. P. Vimala, Advocate, for Ap- 
pellants in C. A. Nos, 1244, 1462- 
1465, 1467-1498, 1500-1505, 1662, 
1667, 1776-1780, 1991-1994 of 1975 
and 166 of 1976, Mr. Subodh Marken- 
deya, Advocate, for Appellants in 
C. As. 1526-1530, 1663 and 1997 of 
-1975; Mr. A. V., Rangam and Miss 
A. Subhashani, Advocates, for Ap- 
pellant in C, A. No, 1532 of 1975, Mr. 
A. K. Sanghi, Advocate, for Appel- 
lant in C, A, No, 1533 of 1975; Mr. 
A. Subba Rao, Advocate, for Appel- 
lants in C, As, Nos, 1534 and 1667 of 
1975; Mr. Lal Narain Sinha, Sol. Gen. 
Mr. T. Anatha Babu, Sr, Advocate, 
M/s. K. R. Chaudhary and S. L. 
Sethia and Mrs. Veena Khanna, Ad- 
vocates, for Respondents in al the 
appeals. 


The Judgment of the Court was 
delivered by 


RAY, C. J.:— These appeals are 
by special leave from the judgment 
dated 26 August, 1975 of the High 
Court of Andhra Pradesh. 

2. The special 
granted as follows:— 

“During the period in question 
there was an order of the State Gov- 
ernment under Section 22-B of the 
Electricity Act, 1910 limiting the 
supply of electricity to 75 per cent 
of the previous consumption. The 
quotas fixed by the Board are very 
often below 75 per cent and some- 
times as low as 30 per cent, Special 
leave should be granted limited to 
the question whether in the facts of 
the order under Section 22-B it is 
open to reduce the supply to anything 


leave was 


less than 75 per cent and charge 
penalty`of extra charges for that 
quantity.” ; 

3. The State Electricity 


Board referred to for brevity as the 

Beard supplies electricity of two 

varieties, One is high tension. The 

other is low tension, Power is gene- 

rated by hydro electrical method by 
ps 
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use of river waters and also by 
thermal method using coal. The 
Board fixed quotas for consumption 


with effect from March 1972 because 
power generated was not adequate: to 
meet the requirements. For a short 
period between 7 July, 1972 and 16 
August, 1972 these quotas were lift- 
ed. The restrictions were re-impos- 
ed, An extra charge for consump- 
tion of .energy beyond the limits of 
quotas was introduced on 25 Febru- 
ary, 1973. The charge was double 
the usual rate. This continued till 1 
August, 1974. The Board introduced 
on 29 July, 1974 a further cut in 
quotas and enhanced the extra char- 
ges. The extra charges were double 
the usual rates, if the excess con- 
sumption was 20 per cent or below 
that limit over the newly introduced 
quotas. If the total consumption was 
in excess of 20 per cent, the extra 
charge was four times the total ex- 
cess consumption. The Board on 20 
March, 1975 reduced the quotas still 
further retaining the pattern of extra 
charges, Weekly quotas instead of 
monthly ones, were introduced, A 
restriction was imposed to the effect 
that for every 5 per cent of excess 
consumption there would be one 
day's cut. 


4, It may be stated here that 
on 29 April, 1971 the usual tariffs 
both for high tension and low ten- 
sion energy were enhanced. The 
Board on 1 June, 1974 removed the 
slab system and a uniform rate of 
14 np. per unit was introduced. 


5. The appellants filed writ 


petitions in the High Court for a 
writ, direction or order to collect 
from the appellants normal charges 


for consumption of electricity and 
not to disconnect their supply and 
further order declaring the restric- 
tions with regard to imposition of 
quota and the levy of penalty char- 
ges as illegal. The High Court held 
that the Board has power to fix quo- 
tas or otherwise restrict consumption 
of electrical energy and collect char- 
ges at four times the normal rates. 


6. The appellants, obtained 
leave limited to the question whether 
under Section 22-B of the. Electricity 
Act, 1910 referred to as the 1910 
Act it is open to the Board to re- 
duce the. supply to anything less 
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than 75 per cent and levy 

charges for excess supply. 
T: The State Government on 

6 April, 1972 made an order under 


extra 


Section 22-B of the 1910 Act, inter 
alia, as follows:— ee 
“All consumers of electricity 


(both high tension and low tension) 
being billed under high tension cate- 
gories I (both normal and alternative 
tariffs) Il and II and Low Tension 
category V shall so regulate their 
use of electricity as not to exceed in 
any month, the limits of maximum 
demand and energy specified here- 
under: f 
The maximum demand limit will 
be 75% of the average monthly 
maximum demand over the period 
from March, 1971 to February 1972. 
The limit for energy consumption will 
be 75% of the average monthly con- 
sumption (number of units) over the 
period from March, 1971 to February, 
1972. The supply to consumers who 
violate the restrictions being imposed 
hereunder will be liable to be cut 
off without notice, Without prejudice 
to the right to disconnect supply, the 


Board will also bill the energy and - 


maximum demand utilised in excess 
of the limits above prescribed, at 
double the tariff rates. Consumers 
of High tension electricity being bill- 
ed under alternative tariff under 
Category I will further pay for the 
excess energy consumed, energy char- 
ges at the rate of 20 paise per unit 
and M. D. charges at twice the 
tariff rate. 

x x x x x 

The restrictions shall not apply 
to (i) Railways, (ii) Hospitals includ- 
ing nursing homes and Doctors’ cli- 
nics, (iii) water supply (iv) sani- 
tary arrangements for the public, (v) 
Radio Stations (vi) Telephone Ex- 
changes and other categories total- 
ling 15 in number. 

x x x x x 

In the case of consumers who 
have not availed supply during the 
entire period of March, 1971 to Febru- 
ary 1972 because their loads were 
seasonal or for some other reason, 
the average monthly limits for maxi- 
mum demand and energy will be 
computed with reference to the pe- 
riod between March, 1971 and Febru- 
ary 1972 during which supply was 
availed of.” ` 
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8. This order of the State 
Government in 1972 was occasioned . 


by three.features as recited in the 
order. First, the water position in 
the Hydro-Electric reservoirs in the 
State became very unsatisfactory be- 
cause of failure of monsoon, Second, 
sufficient power was not available to 
meet the needs of the State. Third, 
it became necessary to conserve the 
available water with a view to ensur- 
ing regular and uniform supply of 
electrical energy during the coming 
months, 


9. On 8 August, 1975 the 
State Government stated that the 
Government issued several orders 


commencing 6 April, 1972 andending 
31 July, 1975 placing certain restric- 
tions on the consumption of electri- 


city “in view of the critical power . 
supply position’, There were seve- 
ral orders on 6 April 1972, 3 May 


1972, 16 May 1972, 22 May 1972, 29 
May 1972, 9 June 1972 and 22 Sep- 
tember 1972. The Government can- 
celled these orders on 8 August 1975 
with effect from 7 July, 1972. 


10. On 20 March, 1975 the 
Board in its order of that date refer- 
red to its previous orders in the 
years 1973 and 1974 and the order 
of 2 January, 1975 and stated as fol- 
lows: Because of greatly depleted 
levels in the Hydel Reservoirs on 
account of the low rainfall in the 
catchment areas the hydel generation 
in the Andhra Pradesh grid has come 
down very much, No assistance was 
forthcoming from the neighbouring 
State as from the monsoon of 1974. 
Two new sets of Kothagudem Ther- 
mal Power Station have not stabilis- 
ed. Besides, normal load there has 
been heavy increase of agricultural 
loads during the last month due to 
the onset of summer, This has result-. 
ed in the load going far beyond the 
system capability. The graded tariff 
which was introduced expecting it to 
act as a sufficient deterrent to the 
consumers against exceeding the 
quotas fixed has not given relief to 
the extent expected. It has become 
impossible to meet the agricultural 
demand and save the standing crop 
at this crucial stage. The Board in 
this background decided to raise 
power cuts on demand and energy 


consumption and ordered that all 


~ He Lighting. 
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high tension and low tension consu- 
mers should so regulate their use of 
electricity as not to exceed in any 
month the limits of maximum . de- 
mand and energy specified against 
each category. 


11. Categories mentioned in 
the order of the Board dated 20 
March, 1975 are the Priority Indus- 


tries, Continuous Process Indus- 
tries, Other Industries, Essential 
Services, Low tension Category- 


Domestic Supply,» Low Tension Cate- 
gory non-Domestic Supply and Pub- 
The industries which 
had been exempted from power cut 
before like Fertilizer Industries, Oil 
Refineries, Pesticides Manufacturing 
Industries, All India Radio were also 
subjected to 20 per cent cut both on 
maximum demand and energy con- 
sumption. The cement industry which 
was having 100 per cent quota was 
subjected to 20 per cent cut. The 
sugar mills and rice and Roller Flour 
Mills continued to be subjected to 
10 per cent cut both on maximum 
demand and energy consumption, For 
_ closer .control over consumption and 
for disconnecting those that exceed 
the quotas, the system of weekly 
quotas was revived and was to be 
implemented. The proportional quota 
for the week “would be one-fourth of 
the monthly quota already fixed. Be- 
sides the penal charges already exist- 
ing, the Board decided that the ser- 
vices of the consumers would be li- 
able to be disconnected if they ex- 
ceeded the quotas fixed by anything 
beyond 5 per cent, For every 5 per 
cent of excess over the quota the 
disconnection would be for one day. 


12. ©The Board did not sub- 
ject the low tension domestic supply 
category to any restriction. In prio- 
rity industries the existing quota of 
70 per cent was reduced to 55 per 
cent, In food products industries 
the maximum demand of 50 per cent 
was not reduced but the energy con- 
sumption was reduced from 60 to 50 
per cent. In Continuous Process In- 
dustries the maximum demand and 
energy consumption were reduced 
from 65 per cent to 55 per cent. In 


other industries not covered by those | 


categories the existing cut of 50 per 
cent ‘was not subjected to further 
cut, i 


'mained in force till 2 August 


-ed with general duty 


; The appellants contend as 
follows: First, Section 22-B of the 
1910 Act gives powers to the State 
Government to control the distribu- 
tion and consumption of energy, The _ 
State Government exercised its 
powers under Section 22-B of the 
1910 Act and reduced the quota to 
75 per cent on 6 April, 1972. There- 
fore any further reduction by the ` 
Board would -be illegal. Second, 


1 Section 49 of the Electricity Supply 


Act, 1948 referred to as the 1948 
Act does not confer power on the. 
Board to effect rationing -of supply 
because that would involve excessive 
delegation of legislative power. Fur- 
ther, there is no guidance in Section 
49 of the 1948 Act to reduce the sup- 
ply, and therefore, Section 49 is bad. 
The alternative contention of the ap- 
Pellants is that unless the Board 
made Regulations under Sec, 79 (i) 
of the 1948 Act it could not ration 
the supply in exercise of powers 
under Section 49 of the Act. The 
appellants contend that the Board 
had to lay down the principles in the 
regulations which the Board is em- 
powered: to make under Section . 79 
(i) of the 1948 Act and unless the~ 
regulations lay down the principles 
under Section 79 (j) of the 1948 Act 
the Board cannot exercise power. 
under Section 49 of the 1948 Act. 


14, The appellants also -con- 
tend that the State Government 
notification dated 6 April, 1972 re- 


gulating and restricting the consump-: 
tion of electricity on the basis of ` 
75% of the average maximum demand 
of a consumer between the period 
March 1971 and February 1972 re- 
1975, 
and, therefore, the Board could not 
exercise the power of regulating and ~ 
controlling supply and consumption of 


electricity because it was exercised 
by the State. 
15. The relevant provisions of 


the 1948 Act are as follows:— 

“Section 18: “General duties of 
the Board: Subject. to the provisions 
of this Act the Board shall be charg- 
and it 
shall be the duty- of the Board......... 
(c) to supply electricity as soon as 
practicable to. any’ other licensees or 
persons requiring such supply and 
whom the Board may be ./competent 
under this Act so to supply.” 


wees 
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Section 49: "(1) Subject to the 
provisions of this Act and of regula- 
tions, if any, made in this behalf, 
the Board may supply electricity to 


any person....... tas upon such terms 
and conditons as the Board thinks 
BE oeseri 5 


(4) In fixing the tariff and terms 
and conditions for the supply of 
electricity, the Board shall not show 
undue preference to any person.” 

Section 59: “The Board shall not 
as far as practicable carry 
on its operations under this Act at a 
loss and shall adjust its charges ac- 
-cordingly from time to time.” 


16. It is also appropriate at 
this stage to refer to the provisions 
in the Andhra Pradesh State Electri- 
city Board Power Tariffs contained 
in Part F dealing with general terms 
and conditions of supply. The rele- 
vant provisions are clauses 6.7 and 


eoree eee eres 


6.8 of Power Tariffs which are set 
out hereunder:— 

Clause 6.7: “The Board shall 
have the unilateral right to vary 


from time to time, the terms and 
conditions of supply by special or 
general proceedings. In particular, 
the Board shall have the 
enhance the rateschargeable for sup- 
ply of electricity according to exi- 
gencies.” 


Clause 6.8: “The Board shall 
endeavour to afford continuous sup- 
ply and to restore interrupted supply 
~as early as possible, The Board shall 
have the right to stagger consumer 
or consumers according to operational 
and. other exigencies. The Board 


shall not be responsible for any loss _ 
any 


or inconvenience occasioned to 
‘consumer, by any interruption of 
` supply of any kind, whatever be the 
reason therefor, unless the interrup- 
tion is exclusively attributable to the 
negligence of the Board.” 


17. Reference is also neces- 
sary to the form of agreement for 
purchase of electricity supply con- 
sumption, There are forms and 
‘agreements for high tension as well 
as low tension. The relevant terms 
in the form of high tension agree- 
ment are as follows:—_ 

“Clause “5:; ‘Obligation to comply 
with requirements of Acts, and 
Terms and. Conditions of ‘supply: 


“AC. Mills v. A, P. S. E, Board (Ray €. J) 


right to. 
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I/We further undertake to com- 
piy with all the requirements of the 
Indian Electricity Act, the Electricity 
(Supply) Act, 1948, the Rules there- 
under and.the terms and conditions 
of supply notified by the Board from 
time to time.” 

“Clause 16: Board’s right to vary 
terms of agreement: ; 

I/We agree that the Board shall 
have the unilateral right to vary, from 
time to time, the terms and condi- 
tions of supply under this agreement 
by special or general proceedings.” 

Oi. The Low Tension agree- 
ment contained inter alia the follow- 
ing: 

Clause 9: "Obligation 
mer to pay all charges 
Board: 


From the date this. agreement 
comes into force, I/We shall be bound 
by and shall pay the Board. maxi- 
mum demand charges, energy charg- 
ges, surcharges, meter rents and 
other charges, if any, as prescribed 
in the terms and conditions of sup- 
ply notified by the Board from time. 
to time for the particular class of 
consumer to which I/We belong, 

“In particular, the Board shall 
have the right to enhance the’ rates 
chargeable for supply of electricity 
according to exigencies.” f 

Clause 10: ‘Board’s right to vary 
terms of Agreement: 


I/We agree that the Board shall 


of consu- 
levied . by 


have the unilateral right to vary, 
from time to time, the terms and 
conditions of supply under this 


agreement by special or general pro- 
ceedings.” 


19. These provisions - indicate 
that the Board is under a. duty to 
supply electricity to consumers who 
enter into contracts with the Board. 
The duty to supply however is in- 
herently limited by its capacity, If 
the Board is unable to supply electri- 
city- to meet the full demand of con- 
sumers then necessarily it can only 
make limited supply.- 

20. Clause 6.8 of the Terms 
and Conditions of the Power Tariffs 
establishes these features. The first 
part of clause 6.8 speaks of the duty 
of the Board to make all endeavours 
to meet. the whole demand of. the 
consumers, Clause 6.8 also confers 


“power on the Board to stagger sup- 
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ply. It is obvious that if the Board 
cannot generate the energy required 
to meet the fuli demand of the con- 


sumer it will have to curtail the 
supply. ; 
21. The appellants realise 


that the Board has power to curtail 
supply. But the appellants contend 
that the Board has no power to ex- 
empt certain categories of consumers 
and impose different percentage of 
cut, 

22. The appellants contend 
that. the Board has no power under 
Section 49 of the 1948 Act either to 
impose different percentage of cuts 
in the supply to consumers or to 
impose penalty. The appellants con- 
tend that only if the Board introduc- 
ed principles by making regulations 
under Section 79 (j) of the 1948 Act 
then the Board could have apptied 
these principles in imposing cuts, 

23. The contentions of the ap- 
pellants are unsound. Section 49 (4) 
of the 1948 Act states that in fixing 
the tariffs and terms and conditions 
for the supply of electricity the 
Board shall not show undue prefer- 
ence to any person. This section 
embodies the same principle which 
is enunciated in Article 14 of our 
Constitution, The Board is a State 
for the purpose of Part III of our 
Constitution, In the present case, we, 
are, however, not concerned with the 
application of Article 14. AU that 
requires to be appreciated is that 
the provisions of Article 14 of sur 
Constitution and Section 49 (4) of the 
1948 Act are similar in principle, It 
is the principle of equality or non- 
discrimination. Section 49 (4) of the 
1948 Act does not mean a mechanical 
equal treatment, It is fairly settled 
that equality before the law does not 
mean that things which are different 
shall be treated as though they were 
the same, The obligation not to dis- 
criminate involves both the right 
and the obligation to make reason- 
able classification on the basis of re- 
levant factors. To illustrate, cutting 
down 50 per cent of the needs ofa 
hospital and the needs of industries 
producing consumer goods cannot be 
treated on the same footing. It would 
be justifiable to treat them with re- 
ference to their urgency, their so- 
cial utility and also the 
the conservation and economies. in 


impact on. 
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the available supply of electric 
power. The guidance is clearly fur- 
nished by the principles embodied in 
Section 49 (4) of the 1948 Act simi- 
ar to Article 14 of our Constitu- 
ion. 


24. The recognition of ` the 
fact that the Board can introduce ra- 
tioning by making a regulation under 
Section 79 (3) of the 1948 Act neces- 
sarily involves a concession that the 
Board has the power to enforce ra- 
tioning and to enunciate the princi- 
ple for determining the scheme of 
such rationing. A regulation can be 
made only in the exercise of a 
power which exists in the Act. The 
making of a regulation is not a new 
source of power but regulates the 
exercise of power which exists, Sec- 
tion 49 (1) of the 1948 Act therefore 
gives a general power which could © 
be regulated by making of a regula- 
tion. The language of Section 49 of 
the 1948 Act shows that the power 
can be exercised without making any 
regulation. The expression “regula- 
tion” occurring in Section 49 (1) is 
qualified by the expression “if any”. 
It is, therefore, manifest that if the 
power is existing, it must be exer- 
cised according to valid principles 
consistent with the provisions of 
Section 49 (4) of the 1948 Act. This 
Court rejected the suggestion that the 
President or the Governor ‘cannot 
settle terms and conditions of the 
public servants without making rules 
under Article 309 of the Constitu- 
tion, If regulations were made, such 
regulations would have to be in 
conformity with Section 49 (4) of the 
1948 Act and in the exercise of its 
power the Board would have _ to 
abide by regulations. 


25. The argument of the ap- 


pellants that Section 22-B of the 
1910 Act which confers power on 
the State Government to form an 


opinion as to the necessity or expe- 
diency of taking action for the main- 
tenance of the supply and securing 
the equitable distribution of energy, 
exhausts the power of distribution of 
energy and the Board has no power 
under Section 49 of the 1948 Act to 
operate upon the field of. supply of 
electricity is unsound, ‘Section 22-B 
of the 1910 Act is only enabling 
while the Board must inevitably cur- 
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tail supplies. If the Board must 
curtail supplies it is curious to sug- 
gest that the cuts must not be based 
on rational equitable basis consistent 
with principles of reasonable classifi- 
cation within the meaning of Section 
49 (4) of the 1948 Act. Section 22-B 
of the 1910 Act was introduced in 
1959. It did not expressly or im- 
pliedly repeal or cut down the con- 
tent of the power of the Board -in 
Section 49 of the 1948 Act which 
was enacted in 1948 and reproduced 
in 1966, There-is no conflict in the 
existence of power at different le- 
vels, The higher authority may have 


the power to override the order of 
he lower authority. Powers under 
Section 22-B of the 1910 Act and 
under Section 49 of the 1948 Act- 


ay have some overlapping features. 
Section 49 contains a much larger 
ower because the Board is the 
authority primarily charged with all 
spects of development and supply 
under Sections 18 and 49 of the 
1948 Act. 


26. It may be stated here that 
on 6 April, 1972 the State order ef- 
fected cut in supply. The Board also 
fixed quotas from March, 1972. Be- 
tween 7 July 1972 and 16 August 
1972 there was no cut in supply. The 
order under Section 22-B of the 
1910 Act was not effective after the 
month of July, 1972, the orders of the 
Board effecting cut. in supply were 
effective prior to July, 1972 and aiso 
from August, 1972, The appellants 
enjoyed unrestricted supply of elec- 
tricity at ordinary rates from 7 July, 
1972 to 16 August, 1972. The ap- 
pellants did not raise any conten- 
tion in the High Court that the State 
order of April, 1972 was effective all 
throughout, If such facts had been 
challenged the Board would have 
given proper materials by way of 
facts to show that the Board order 
was to the knowledge of everybody 
not effective after the month of July, 
1972. When the Board.on 7 July, 
1972 decided to remove all the res- 
trictions imposed earlier it is mani- 
fest that the Board tried best to 
maintain the terms and - conditions 
mentioned in clause 6.8 of the 
. Power- Tariffs of -the State Electricity 
Board. The Board filed in the High 
Court the statement’ showing consu- 
mer requirement of energy in one 


— 
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‘Power Tariffs show that 
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column, actual generation in another 
column, consumers’ requirement of 
demand in “Mega ‘Watts in another 
column and actual demand in Mega 
Watts in still another column from 


the month of February 1973 right 
upto June, 1975. The High Court 
held that the correctness of the 


statement was not disputed by the 
appellants and the High Court did 
not doubt the accuracy of the state- 
ment, The High Court held that the 
actual consumer requirement has 
all throughout been more than the 
actual generation. The fact that the 
actual generation has been lower 
than the consumers’ requirements 
shows that the Board has in a fair 
and just manner imposed cuts when- 
ever situation merited the same. 

27, conflict be- 
t Government 
in April, 1972 and the orders of the 
Board in the year 1975 for these 
reasons. The restrictions imposed by 
the Government ceased on 7 July, 
1972 when in the opinion of the 
Government scarcity conditions dis- 
appeared, This is manifest from the 
Government Order dated 2 August, 
1975. The appellants cannot be al- 
lowed to urge that the Government 
Order of the year 1972 continued 
after 7 July, 1972. The appellants 
acted upon the footing that the res- 
trictions had been lifted and ` con- 
sumption was even more than their 
normal maximum demand on nor- 
mal rates, Even if the Government 
Order of 1972 continued the restric- 


There is no 


tions imposed by the Government 
Order and the Board Order were 
cumulative and not contradictory. 


The Government Order was address- 
ed to the consumers not to consume 
in excess of 75 per cent of their 
normal maximum demand. If the 
appellants sought any relief in res- 
pect of consumption in violation of 
the order under Section 22-B of the 
1910 Act it would be an offence 
under Section 41 of the 1910 Act. 
Such a contention cannot be allowed 
to be raised. 


28. Section 49 (4) of the 1948 
Act casts a duty on the Board not 
to show any undue preference in 
fixing the tariff and terms and con- 
ditions. Clauses 6.7 and 6.8 of the 
the Board 
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shall have the right to stagger or 
curtail supply of electricity to any 
consumer according to operational 
and other exigencies, The Board can 
therefore ‘release supply or lock the 
same areawise and has no means of 
enforcing the quota except through 
sanctions. Such sanctions can take 
any reasonable form, either discon- 
nection in case of gross and persis- 
tent defaults or the lesser sanction 
of enhanced tariff. 


29. The power to enhance the 
tariff is included in Section 49 of 
the 1948 Act. The expression that 
the Board “may supply electricity on 
such terms and conditions as the 
Board thinks fit” in Section 49(1) is 
related to-the terms and conditions 
of the agreement referred to above. 
Section 49 of the 1948 Act in sub- 
section (1) confers power on the 
Board to supply electricity to any 
person not being a licensee upon 
such terms and conditions as the 
‘Board thinks fit, This power con- 
tains the power to regulate and ra- 
tion supply. The terms and condi- 
tions to which reference has been 
made make explicit what is implicit 
in the power. 


_ 30. The terms and conditions 
contain the power of the Board to 
enhance the rates. Section 49 (3) of 
the 1948 Act states that the Board 
has power to fix different tariffs for 
the supply of electricity having re- 
gard to the geographical position of 
any area, the nature of the supply 
and purpose for which supply is re- 
quired and any other relevant fac- 
tors. The expression “any other re- 
levant factors” is not to be constru- 
ed ejusdem generis because there is 
no genus of the relevant factors, The 
combined effect of Section 49 of the 
1948 Act and the terms and condi- 
tions of supply is that having regard 
to the nature of supply and other 
relevant -factors particularly when 
there is shortage of electricity the 
Board has power to enhance the 


rates, If there is shortage of electri- 
city there is to be restriction on 
‘{supply. The Board can disconnect 


supply if the quota is exceeded. The 
Board can also impose higher rates if 
the quota is exceeded, The imposition 
of higher rates is only to sanction the 
rigour of ration by making persons 


who exceed the quota liable to pay 
higher rates, 


31. The High Court upheld the 
content of the power of the Board 
under section 49 of the 1948 Act and- 
also to-charge enhanced tariff for 
exceeding the allotted quota. It is 
manifest that the requisite power 
exists in the Board and this Court 
did not permit the finding of. the 
High Court to be re-examined; nor 
the question whether the power had - 
been properly exercised within the 
limits of Section 49 and the terms ` 
of the agreement because the terms 
were directly correlated to the avail- 
ability of electricity for being sup- 
plied. From 7 July, 1972 up to 16 
August, 1972 the appellants enjoyed 
unrestricted supply at ordinary rates. 
The appellants took advantage of it. 
Section 22-B order to the knowledge 
of everybody was not effective after 
July, 1972, The appellants’ cannot 
assert the authority that the Gov- 
ernment Order of April 1972 was ef- 
fective. (See Southeastern Express 
Company v. W. J. Miller, (1924) 68. 
Law Ed 840). 


32. There is no question of 
excessive delegation because power 
is conferred by the statute. 


33. In Indian Aluminium Co. 
v, Kerala State Electricity Board, 
(1976) 1 SCR 70 = (AIR 1975 SC 
1967) this Court held that under]. 


Section 49 (3) of the 1948 Act the 
Board stipulates for special tariff for 
supply of electricity at specified rates 
from time to time. 


34, For the foregonig reasons) 
the conclusion is that the Board has 
power under Section 49 of the 1948 
Act to regulate supply and also to 
fix higher rates for consumption on 
excess of quota. There is no con- 
flict between Section 22-B of the 
1910 Act and Section 49 of the 1948 
Act with regard to regulating or res- 
tricting higher consumption. 


35. The appeals are therefore 
dismissed. There will be no order 
as to costs because the High Court 
made similar order. 

_- Appeals dismissed. 
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AIR 1976 SUPREME COURT 2423 
(From: - Allahabad)* 


A:-C. GUPTA AND S. MURTAZA 


FAZL ALI, JJ. 
Criminal Appeal No. 6 of 1975, 


“Ishwar Singh, Appellant v. The 
State of Uttar Pradesh, Respondent. 


Criminal Appeal No. 21 of 1975.. 


Ilam Singh and others, Appel- 
lants v. State of Uttar Pradesh, Res- 
pondent. 


Criminal Appeals Nos. 6 and 21 
- of 1975, D/- 4-8-1976. 


(A) Criminal P. C. (1898), S. 157 
— FLR, in respect of cognizable of- 
-fence to be sent ‘forthwith’ to a 
Magistrate competent to take. cogniz- 
ance of offence — Unexplained delay 
of two days in sending F.I.R. to 
Magistrate — Effect, 


The extraordinary delay in send- 
ing the F.I.R. is a . circumstance 
which provides a legitimate basis for 
suspecting that the first information 
report was recorded much later than 
the stated date and hour 
sufficient time to the prosecution: to 
introduce improvements and embel- 
lishments and set up a distorted ver- 
sion of the occurrence. In this case 
the suspicion hardens into-a definite 
possibility when the case made in 
court differs at least in two very 
important particulars -from that nar- 
rated in the F.I.R. In such a case, 
the evidence of the eye-witnesses 
“cannot be accepted at its face 

-; value. ” ATR 1976 SC 1156, Rel. on. 


(Para 5) 
(B) Criminal P. C. (1898), S. 286 
— Examination of witnesses — Duty 


of prosecution — Non-examination of 
witness essential for unfolding pro- 
secution case — Effect, 


It is well established that wit- 


nesses essential to the unfolding of © 


the narrative on which the prosecu- 
tion is based must þe examined. 
’ Hence, where some of the eye-wit- 
nesses to the occurrence’ named in 
the F.I.R. who are important wit- 
nesses for the unfolding of the pro- 
secution case are kept back without 
giving any explanation, the non-exa- 
mination of these witnesses acquires 


s *(Criminal Appeals “Nos, 267 and 257 
of 1974, D/-"9-8-1974—(AlL)). 
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Ishwar Singh v. 


affording ` 


State of U. P. S.C. 2423 
a special significance in view of the 


discrepancy . between the F.LR, and 
the version of the oceurrence given 
by the prosecution in Court, The ` 


Court has to take into account these 


circumstances in considering the pro- 
babilities of the case, (Para 6) 

(C) Penal Code (1860), Ss, 147, 
148, 323, 324, 326 and 149 — Free 
fight between two parties armed with. 
weapons — Accused party not being 
the aggressors no case either under 
Section 147 or Section 148 can be 
maintained against them — No evi- 
dence regarding individual assaults 
committed by them — Their convic- 
tion under Sections 326, 324 and 323 
founded against each- of them on 
basis of Section 149 cannot be sus- 
tained. Criminal Appeals Nos, 267 
and 257 of 1974, D/- 9-8-1974 (All), 
Reversed. : (Para 7) 


(D) Evidence Act (1872), S. 45 — 
Opinion of medical witness as to the 
weapon by which death was caused 
— Duty of prosecution and Court. 


It is the duty of the prosecution, 
and no less of the Court, to see that 
the alleged weapon of the offence, if 
available, is shown to the medical 
witness and his opinion invited as 
to: whether all or any of the injuries 
on the victim could be caused with 
that weapon, Failure to do so may 
sometimes, cause aberration in the 
course of justice, AIR 1976 SC 76, 
Foll. (Para 8) 

(E) Criminal P. C. (1898), Sec- 
tions 423, 367 — Appeal against con- 
viction — Appreciation of evidence. 
(Evidence Act (1872), S. 3) — Cri- 
minal Appeals Nos. 267 and 257 of 
1974, D/- 9-8-1974 (All), Reversed. 


Where the trial court in convict- 
ing the appellants overlooked certain 
significant features of the case, name- 
ly, the inordinate and unexplained de- 
lay in despatching the first informa- 
tion report to the Magistrate, the 
differences in the account given by 
the prosecution witnesses and as ap- 
pearing from the first information- re- 
port of the occurrence, the absence 
of any statement in the first informa- 
tion report as to the injuries. receiv- 
ed. by some of the accused, and the 
non-examination of material witnes- 
ses-and the High Court in affirming 
the judgment of the trial Court ‘also 
failed.to advert. to these  circurfis- 
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tances, it was held that the case against 
the appellants had not been prov- 
ed beyond reasonable doubt and the 
order of conviction and the sentences 
passed on the appellants should be 
set aside. Criminal Appeals Nos, 267 
and 257 of 1974, D/- 9-8-1974 (All), 
Reversed. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1976 SC 76 = 1976 Cri LJ 13 


: 8 
AIR 1976-SC 1156 = 1976 Cri LJ 
857 5 


Mr, Frank Anthony, Sr. Advo- 
cate (in Crl. A. No, 6 of 1975), Mr. 
D. Mukerjee, Sr. Advocate (in Cr. 
A. No, 21 of 1975), (M/s. K. C. Dua 
and Harpal Singh Nirbhya, Advocates 
with them), for Appellants (in both 
the Appeals), Mr. D. P. Uniyal, Sr. 
Advocate and Mr. O. P, Rana, Advo- 
cate with him, for Respondent in both 
the Appeals. 

The Judgment of the Court was 
delivered by 


GUPTA, J.:— These are two ap- 
peals from a common judgment of 
the Allahabad High Court by which 
the High Court disposed of two ap- 
peals substantially affirming the 
order of conviction and the sentence 
passed on the appellants by the II 
Temporary Civil and Sessions Judge, 
Meerut, for the murder of one Chau- 
hal Singh. Ishwar Singh, appellant 
in Criminal Appeal 6 of- 1975, was 
convicted under Section 302 of the 
Indian Penal Code and sentenced to 
death by the Sessions Judge. Each of 
‘the four appellants in Criminal Ap- 
peal 21 of 1975, namely, Ilam Singh, 


Harpal, Brahm Singh and Deep 
Chand was convicted under Section 
302 read with Section 149 of the 


Indian Penal Code and sentenced to 
life imprisonment. All the five ap- 
pellants were further found guilty 
under Sections 323 and 324. read 
with Section 149 of the Indian Penal 
Code and each was sentenced _to 
rigorous imprisonment for nine 
months under the former section and 
for two years under the latter, Ishwar 
Singh and Harpal were also found 
guilty under Section 148 of the 
Indian Penal Code and were sen- 
tenced to rigorous imprisonment for 
‘two years each while the other three 
- appellants were convicted under 
Section 147 of the Indian Penal 


Code and each sentenced to rigorous 
imprisonment’ for-one year. The sen- 
tences were dirécted to run concur- 
rently. . .. : 


2. The High Court dismissed 
the ‘appeal preferred by Ishwar Singh 
and accepted the reference for con- 
firmation of. the death sentence pass- 


ed on him. The other appeal pre- 
ferred by four other accused was 
also dismissed except for a -small 


variation in that their conviction and 
sentences under Section 302/149 of 
the Indian Penal Code were set 
aside, instead they were convicted 
under Section 326/149 of the Indian 
Penal Code and each of them was 
sentenced to rigorous imprisonment 
for seven years. The High Court was 
of the view that Ishwar Singh was 
guilty of murder but the other four 
appellants did not share with him the 
common object to kill, though they 
had undoubtedly the common object 
to cause grievous hurt. 


3. The incident leading to 
these appeals occurred in village 
Samaspur. police station. Daurala, in 
District Meerut on February 14, 1973. 
First information of the crime ap- ' 
pears to have been lodged by one 
Mahabir Singh of that village on the 
same day at 9.05 A.M. The report 
says that a dispute had been going 
on for several days between the in- 
formant Mahabir and Ishwar Singh, 
who owned adjacent lands, over the 
construction of a drain by Ishwar 
Singh. and on February 13 Mahabir 
demolished a portion of the drain 
with Ishwar Singh’s permission. The 
report proceeds that at about 8 in 
the morning of February 14. the five 
accused persons came to Mahabir’s 
house, variously armed, demanding to 
know whv he had demolished the 
drain. and Ishwar Singh with a bal- 
lam. Harpal with a bhalla, and the 
rest with lathis started assaulting 
Mahabir and those who were pre- 
sent in his house at the time, Ishwar 
Singh struck Chauhal Singh who was 
there on the chest with his ballam, 
as a result of which Chauhal Singh 
died then and there’. Chauhal Singh 
was the father-in-law of Mahabir’s 
sister. The report adds that injuries 
were sustained by Satyapal who was 
Mahabir’s sister’s husband, Dharampal, 
Pritam and Jaipal who were all 
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related to ‘Mahabir, and one Ghan- 
shyam, According’ to this report, be- 
sides the injured persons, there were 
three other eye-witnesses of the oc- 
currence, namely, Ram. Rikh, Jait 
Singh and Nahar Singh.. > 


4. It appears. - that though 
Ishwar Singh was convicted - under 
Section 302 simpliciter, the charge on 
this count framed . against Ishwar 
Singh and Harpal Singh was for an 
offence punishable under Section 302 
read with Section 149, The relevant 
charge reads: 

“Fourthly: That you, along with 
- the aforesaid other accused, on the 
same day, at the same time and 
place, were members of an unlawful 
assembly, in prosecution of the com- 
mon object of which, some of the 
members did commit murder by in- 
tentionally causing the death of 
Chauhal Singh and you are thereby, 
under Section 149, I. P. C., guilty of 


causing the said offence punishable ` 


under Section 302 of the Indian 
Penal Code and within the cogniz- 
ance of the Court of Session.” 


In his examination under Section 342 
of the Criminal Procedure Code also 
Ishwar Singh was asked no question 
to enable him to answer the allega- 
tion that he struck Chauhal Singh 
on the chest with a ballam. ‘The 
question asked was: 

“Q. 4. The prosecution evidence 
is that on the aforesaid day, time 
and place, in furtherance of the com- 
mon object of the aforesaid unlawful 
assembly, you along with the other 
accused persons committed the 
der of Chauhal Singh and caused in- 
juries to Mahabir Singh, Ghanshiam, 
Satyapal, Jaipal, Pritam and Dharam 
Pal. Have you anything to say about 
this?” 

To this the answer was “It is wrong”. 

Was this an , illegality vitiating 
the trial or was it a curable irregu- 
larity having regard to the factsand 
circumstances of the case? The F.LR. 
mentions that Ishwar Singh “gave a 
thrust with the ballam” to Chauhal 
Singh which killed him. The eye- 
witnesses repeat this story. Also, no 
grievance appears to have been 
made in the High Court that Ishwar 
Singh -was prejudiced in his defence 
by being convicted of an offence 
with which he was not charged. The 


“Ishwar Singh v. State of U. P. (Gupta J.) 


mur- ' 
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point was raised for the first time 
here before us. Considering all the 
relevant circumstances, we do not 
think it could be said that the ac- 
cused was prejudiced in his trial. 


Ra 5: Mr. Frank Anthony appear- 
ing for appellant Ishwar Singh sub- 
mitted that in affirming the Judg- 
ment of the trial Court, the High 
Court also overlooked certain impor- 
tant aspects of the case that the Ses- 
sions Judge had failed to consider. 
He pointed out that the F.I.R, which 
is stated to have been lodged at 9.05 
A.M. on February 14, 1973 was sent 
out from the police station the next 
day, February 15; the time when it 
was despatched is not stated, but it 
appears from the record that the 
Magistrate received it on the morn- 
ing of February 16. The court of 
the Magistrate was nearby, which 
makes it difficult to understand why 
the report was sent to him about 
two days after its stated hour of re- 
ceipt at the police station, Section 
157 of the Code of Criminal Proce- 
dure, 1898 as well as of 1973 both 
require the first information report 
to ba sent “forthwith” to the Magis- 
trate competent to take cognizance of 
the offence. No explanation is of- 
fered for this extraordinary delay in 
sending the report to the Magistrate. 

is a circumstance which provi- 
des a legitimate basis for suspecting, 
as Mr, Anthony suggested, that the 
first information report was recorded 
much later than the stated date and 
hour affording sufficient time to the 
prosecution to introduce improve- 
ments and embellishments and set up 
a distorted version of the occurrence. 
In this case the suspicion hardens 
into a definite possibility when one 
finds that the case made in court 
differs at least in two very important 
particulars from that narrated in the 
F.LR. Mahabir Singh, who lodged 
the first information report, stated in 
court that he had invited some peo- 
ple to his house to effect a settle- 
ment between him and Ishwar Singh, 
and that he had also sent Ghanshyam 
to call Ishwar Singh there. The 
F. I.R. does not mention anything. 
like this, From the F.I.R. it ap- 
pears as if the accused persons came 
uninvited to his house, demanded 
why he had demolished the drain, 
and started assaulting him and the 
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other persons who were present 
there, It is also difficult to under- 
stand why Mahabir should invite 
anyone to his‘house for a settlement, 
if really Ishwar Singh had permitted 
him to demolish the drain .as- he 
claimed. Further, the F.I.R. does not 
mention that Mahabir and Satyapal 
wielded lathis in their defence when 
attacked and that this resulted in 
some of the accused getting injured; 
but that is what both Mahabir (P. W. 
1) and Satyapal (P. W, 2) stated in 
, their evidence in court, These varia- 
tions relate to vital parts of the pro- 


` gecution case, and cannot be dismiss- 


ed as minor discrepancies, In such 
a case, the evidence of the eye-wit- 
nesses “cannot be accepted at its face 
value”, as observed by this Court in 


Mitter Sain v, State of U, P., AIR 
1976 SC 1156. 
6. The High Court accepted 


the evidence of the prosecution wit- 
nesses who claim to have seen the 
incident. except the testimony of Jait 
Singh (P. W. 7). Jait Singh and Ram 
Rikh (P.-W. 6) both claim to have 
seen the assault together from Ram 
Rikh’s house and both have said that 
they hurried to the place of occur- 
rence, The High Court thought that 
Jait Singh’s presence at the time of 
the incident was doubtful and ex- 
cluded his testimony from considera- 
tion, If Jait Singh was not a truth- 
ful witness, we do not see how Ram 
Rikh (P. W., 6) and the other two 
eye-witnesses examined, Mahabir 
(P. W. 1) and Satyapal (P. W. 2), 
could be relied on, because they have 
also said that Jait Singh was present 
at the place of occurrence, As stated 
already, the F.I.R. also mentions 
Jait Singh as an eye-witness, The 
F.I.R. names 9 persons as witnesses 
to the occurrence; 
Ram Rikh, Jait Singh, Nahar Singh, 
Satyapal, Dharampal, Pritam, Jaipal 
and Ghanshyam. Of them only Maha- 
bir, Satyapal, Ram Rikh and Jait 
-'Singh have been examined as P. W. 
1, P, W. 2, P. W. 6 and P.W. 7 res- 
pectively. There is no explanation 
why the others were not examined. 
Of course, non-examination of some 
witnesses would not matter if the 
witnesses examined unfolded the 
prosecution case fully. >- But it is 
iwell established that. witnesses es- 
sential to the unfolding of. the nar- 





Mahabir Singh, . 
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rative on which the prosecution is 
based must be examined. Mahabir’s 
evidence is that ‘on the morning of 
the date of occurrence he had invit- 
ed Satyapal, Dharampal, Jaipal, Pri- 
tam, Ghanshyam-.and Chauhal Singh 
to. settle the dispute between him andl. 
Ishwar Singh and that he had also 
sent Ghanshyam to call Ishwar Singh 
and his brothers for a settlement. 
Ghanshyam is also one of the per- 


- sons assaulted. Ghanshyam thus ap- 


pears to be an important witness for 
the unfolding of the prosecution case, 
but he has not been examined. 
There is no explanation why he was 
withheld though named in the F.LR.- 
Another witness named in the FLR., 

Nahar Singh, who seems to be an: 
independent witness, not related to | 
Mahabir, was also kept back. Non-:: 
examination of these witnesses ac” 
quired a special significance in view 

of the material discrepancy between 

the F.I.R. and the version of the oc- 

currence given by the prosecution in 

court. But the High Court does not - 
appear: to have taken into account . 
these circumstances in considering ` 
the probabilities of the case. ' 


7. We therefore find it diffi- 
cult to accept that the trouble start- 
ed in the way suggested by the pro- 
secution witnesses. The defence 
case is that on February 13, Maha- 
bir had demolished the drain con- 
structed by Ishwar Singh and. on 
February 14, Satyapal, Dharmpal, Jai- 
pal, Pritam,. Mahabir Singh, Ghan- . 
shyam and two other persons came ` 
in a body and attacked Brahm 
Singh and Harpal. The defence ver- 
sion, which was sought to be proved 
by D: W, 4 Gangan, adds ‘that the 


incident took place on the vacant 
land in front of Mahabir’s - house. 
According to this witness, Satyapal 


had a ballam, Mahabir had a bhalla 
and the rest had lathis. The witness 
also says that Chauhal Singh was 
not present there and no one _ died 
at that spot. Dr. R. K. Jain who. was 
on emergency duty in P. L, Sharma 
Hospital, Meerut, on February 14, 
1973 was examined as D. W. 1. His 
evidence is that he medically exa- 
mined Brahm Singh on February 14 
and found ten injuries on his person 
like contusions,“ abrasions, lacerated 
wound, and a swelling 10 cms, x 8 
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ems, on front side of the right knee. 
Dr. R. C. Bhatia (D. W. 2) Radiolo- 
gist in P. L. Sharma Hospital who 


_ took x-ray photograph oof Brahm 
Singh’s right knee, says that the 
x-ray plates showed that Brahm 


Singh’s “right patella bone fractured 
into several pieces.” Dr. V, P. Aggar- 
wal (D. W. 3), Medical Officer in the 
same hospital, examined Harpal on 
February 14 and found 11 injuries on 
different parts of his body including 
contused wounds on the top and the 
left side of his head. Harpal was 
admitted to hospital and his head 
injuries were kept under observation. 
-The prosecution witnesses who were 
injured are P, W, 1 Mahabir and 
P.W.2 Satyapal. Mahabir had a 
contusion on the left thigh and a 
skin deep lacerated wound on his 
right thumb. Satyapal had six in- 
juries on his person including contu- 
sions, abrasion, a lacerated wound 
and a skin deep incised wound on 
the left side of his forehead caused 
by some sharp-edged weapon, As al- 
ready stated, the other witnesses 
named in the F.R. who had also 
received injuries were not produced. 
Post-mortem examination of Chauhal 
Singh, deceased, revealed one “sharp 


punctured wound 2 cm. x 1 cm, X` 


chest cavity on the left side of chest”, 
and several abrasions, one  lacerated 
wound 2 cm. x '/2 em. bone deep and 
traumatic swelling 13 ems, x 11 cms. 
on the left side of the head. Accord- 
ing to the doctor the punctured 
wound was caused by some sharp 
and piercing weapon and the lacerat- 


ed wound and the swelling were 
caused by some’ blunt weapon. The 
infirmities in the prosecution case 


make it difficult to believe that the 
trouble originated in the manner al- 
leged by the prosecution. Having re- 
gard to the ‘injuries sustained by 
some of the prosecution witnesses 
and also by two of the accused, it 
seems that there was a free fight 
between the two sides. The defence 


version of the occurrence may 
not also be quite true, but con- 
sidering all the circumstances we 


do not think it is possible to say 
with any certainty that the accused 


were the aggressors though un- 
doubtedly the prosecution side got 
fight was 


the worse of it after the 
|started, If really the accused were 


‘a ballam”, 
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not the aggressors, no case either; 
under Section 147 or Section 148 of 
the Penal Code can be maintained 
against them, and then it is for the 
prosecution to prove the individual, 
assaults of which there is no evi- 
dence, The conviction of appellants 
Ilam Singh, Harpal, Brahm Singh 
and Deep Chand under Section 326, 
Section 324 and Section 323 of the 
Penal Code, founded against each of 
them on the basis of Section 149 of 
Ue Code is not therefore sustain- 
able. 





8. Appellant Ishwar Singh 
was however found guilty under ` 
Section 302 simpliciter of the Indian 
Penal Code for the murder of Chau- 
hal Singh. He died of shock and 
haemorrhage due to the sharp punc- 
tured wound ‘on his chest caused, ac- 
cording to Dr. A. P. Mathur, Addi- 
tional Civil Surgeon, Meerut, who 
conducted the post-mortem exami- 
nation, by “some sharp edged point- 
ed weapon”, He added that the 
wound “might have been caused with 
But whose hand was it. 
that dealt this fatal blow with a 
“sharp edged pointed weapon”? P. W. 
1 Mahabir, P, W. 2 Satyapal, P.W. 
6 Ram Rikh and P. W, 7 Jait Singh 
have all repeated that it was Ishwar 
Singh who struck Chauhal Singh with 
aballam. Butforthe reasons we have 
already given implicit acceptance of 
their evidence is not possible and 
one must look for independent corro- 
boration of the fact. The evidence of 
Sub-Inspector Karam Chand (P. W. 8) 
is that a ballam was recovered from 
Ishwar Singh’s house, and a bhalla 
from Harpaľs. Dr. Mathur who said 
that the fatal injury "might have 
been” caused by a ballam, admitted 
on cross-examination that he .did 
not. know the difference between a 
ballam and a bhalla. By ballam he 
meant “such weapon as jis sharp 
edged on both sides, pointed, and 
less: than 2 em. in width’ and he 
added that “if a bhala is of this very 
shape this injury is possible.” It is 
not disputed that ballam and bhala 
are weapons of a similar type. Had 
the doctor seen the weapons seized 
from the houses-of Ishwar Singh and 
Harpal, it might have been possible 
for him to say which of them caused 


the injury. But the weapons seized 
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were not shown to the doctor, In 
Kartarey v. State of U. P., AIR 1976 
SC 76 (at pp. 80-81) this Court em- 
phasized the importance of eliciting 
the opinion of the medical witness 
who had examined the injuries of the 
victim. 

“It is the duty of the proseru- 

tion, and no less of the court, to see 
that the alleged weapon of the of- 
fence, if available, is shown to the 
medical witness and his opinion in- 
vited as to whether all or any of 
the injuries on the victim could be 
caused with that weapon. Failure to 
do so may sometimes, cause aberra- 
tion in the course of justice.” 
In this case it is impossible to say 
with certainty whether the injury 
was caused by the ballam or the 
bhala that were seized, and, therefore, 
whether it was Ishwar Singh or 
Harpal who was responsible for it, 
even if one believed that on the 
day of the occurrence the former 
carried a ballam and the latter a 
bhala. Ishwar Singh’s conviction 
under Section 302 of the Indian 
Penal Code cannot also be sustained 
in these circumstances, 


9. We have pointed out that 
he trial Court in convicting the ap- 
pellants overlooked certain significant 
features of the case, namely, the 
inordinate and unexplained delay in 
despatching the first information re- 
port to the Magistrate; the difference 
in the account given by the prosecu- 
tion witnesses and as appearing from 
the first information report of the 
occurrence; the absence of any state- 
ment in the first information report 
as to the injuries received by some 
of accused, and the non-examination 
of material witnesses, The High 
Court in affirming the Judgment of 
the trial Court also failed to advert 
to these circumstances. We do not 
therefore think that the case against 
the appellants has been proved be- 
yond reasonable doubt, The appeals 
are accordingly allowed and the 
order of conviction and the senten- 
ces passed on the appellants are set 
‘aside. We direct that the appellants 
be set at liberty forthwith, ` 

Conviction and sentence set 
: aside. 








G. Sarana v. Lucknow University 


A.I. R. 
AIR 1976 SUPREME COURT 2428 
(From: Allahabad)* 

A. N. RAY, C. J., M. H. BEG AND 
JASWANT SINGH, JJ. 

Dr. G. Sarana, Appellant v. Uni- 
versity of Lucknow and others, Res- 
pondents. 

Civil Appeal No. 
D/- 28-7-1976. 

(A) Constitution of India, Article 
226 — Principles of natural justice 
— Applicability to domestic enqui- 
ries or administrative proceedings — 
Writ challenging decision of Selec- 
tion Board on ground of bias of mem- 
ber — Duty of Court, 


The principles of natural justice 
which are meant to prevent miscar- 
riage of justice are also applicable to 
domestic enquiries and administra- 
tive proceedings. One of the funda- 
mental principles of natural justice 
is that in case of quasi judicial pro- 
ceedings, the authority “empowered 
to decide the dispute between op- 
posing parties must be one without 
bias by which is meant an operative 
prejudice, whether conscious or un- 
conscious towards one side or the 
other in the dispute. (Para 9) 


What has to be seen in a case 
where there is an allegation of bias 
in respect of a member of an admin- 
istrative Board or body is whether 
there there is reasonable ground for 
believing that he was likely to have _ 
been biased. In other words whe- 
ther there is substantial possibility of 
bias animating the mind of the mem- 


861 of 1975, 


ber against the aggrieved party. 
In deciding the question of 
bias, human probabilities ‘and 
ordinary course of human 


conduct have to be taken into consi- 
deration. In a group delibration and 
decision like that of Selection Board, 
the members do not function as 
computers. Each member of the 
group or board is bound to influence 
the others, more so if the member 
concerned is a person with special 
knowledge. His bias is likely to ope- 
rate in a subtle manner, AIR 1970 
SC 150 and AIR 1973 SC 2701 
and 1975 J&K LR 427 and AIR 1959 


*(Writ Petn, No. 405 of 1974, D/- 
31-3-1975—(All, L. B.)). 
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SC 308 and AIR 1959 SC 1376, Rel. 
on. (Paras 11, 14) 


(B) Evidence Act (1872), S. 115 
— Waiver and estoppel. 

Where a candidate for selection 
knowing fully well the relevant 
facts about the. members of the 


selection Board voluntarily appeared 
for interview without raising any 


kind of objection against the consti- 


tution of the Selection Board and 
took a chance of favourable recom- 
mendation in his favour, it was not 
open to him to turn round and 
question the constitution of the 
Board when the decision was unfa- 
vourable to him. AIR 1957 SC 425, 
Rel. on. (Para 15) 

(C) Constitution of India, Article 
226 — Other remedies open against 
recommendation of Selection Board 
but not availed of — Maintainability 
of writ petition and appeal from 
decision on writ petition, 


Held that a writ petition or an 
appeal to the Supreme Court from a 
dismissal of the writ petition is not 
maintainable, when the recommen- 
dation of the Selection Committee 
has still to be scrutinized by the 
Executive Council of the University 
and either accepted or rejected by it 
and other remedies by way of repre- 
sentation to the Executive Council 
and an application for reference of 
the matter under Section 68 of the 
Uttar Pradesh Universities (Re-en~ 
actment and Amendment) Act, 1974, 
to the Chancellor are still open to 
the appellant and have not been’ ex- 
hausted, (Para 16) 
Cases Referred: Chronological Paras 
1975 J & K LR 427 
AIR 1973 SC 2701 = (1974) 1 Serv 

LR 427 = 1973 Lab IC 1607 11 
AIR 1970 SC 150 = (1970) 1 SCR 
457 9, 11 
AIR 1959 SC 308 = 1959 Supp n 
SCR 319 


AIR 1959 SC 1376 = (1960) 1 SCR 
580 9 
(Contd. on Col. 2) 

S. No. Name Age 
1. Dr. G. Sarana, 38 years 


Head of Deptt. 
of Anthropology, 
Karnatak Univer- 
sity, Dharwar. 


University [Prs. 1-3] S.C. 2429 
AIR 1957 SC 425 = 1957 SCR 575 
10, 15 


(1943) 138 F 2nd 650 6 
1926 AC 586 = 95 LJKB 730 12 


Mr, A. K. Sen, Sr, Advocate (Mr. 
S. K. Bisaria, Advocate with him), 
for’ Appellant, Mr. C. P. Lal, Advo- 
cate (for Nos. 1-3), M/s. Yogeshwar 
Prasad and R. N. Trivedi, Advo- 
cates. (for No, 8), for Respondents. 

The Judgment of the Court was 
delivered by 
- JASWANT SINGH, J.:— 
appeal by special leave is 
against the judgment and order 
dated March 31, 1975, of the Luck- 
now Bench of the Allahabad High 
Court dismissing the Writ Petition 
No, 405 of 1974 filed by the appel- 
lant challenging the recommendation 
made by a Selection Committee of 
the Lucknow University (hereinafter 
referred to as ‘the University’) for 
appointment of respondent No. 8 as 
Professor of Anthropology in the 
Faculty of Arts of the University. 

2. The facts giving rise to 
this appeal are: Towards the end of 
the year 1973, the University put up 
an advertisement inviting applica- 
tions from candidates possessing the 
following qualifications to fill up a 
vacant post of Professor of Anthro- 
pology:— 

“Essential: First or high second 
class Master’s degree and Doctorate 
in the subject concerned with a good 
academic record, experience of: teach- 
ing post-graduate classes for not. less 
than 7 years and/or having conduct- 
ed and successfully guided research 
work for 7 years in recognised insti- 
tution and having published workof 


This 
directed 


high standard in the subject con- 
cerned, 
Preferential: High academic distinc- 
tions.” 


3. The appellant and respon- 
dent No. 8 were the only two candi- 
dates who applied for the post in 
response to the advertisement. Their 
respective qualifications are as set 
out hereunder: — 


Qualifications & experience 


H. S. (U. P. Bd) 1949-1 Div; Inter 
(B. H. U.) 1951-1 Div; B.A. (L. U. 
1953-I Div; M. A. (L. U.) 
Div; Ph. D, 
Published 28 Esper papers and 3 


1955-I 


(U)) 1966. 


(Harward 


books. 
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Name Age 


2. Dr. K. S, i 44 
Mathur, Reader years 
and Head of the 
Deptt, of Anthro- 

- pology, Lucknow 
University. 


4, On February 27, 1974, a 
Selection Committee consisting of 
Shri A. K. K. Mustafi, Vice-Chancel- 
lor of the University, Dr, K, N. 
Shukla, Dean, Faculty of Arts and 
Professor & Head of the Department 
of Hindi of the University, and 
- three experts viz., Dr.S.C. Dube, Dr. 
5. R, K. Chopra and Dr, T.B. Nayak, 
respondents 3, 4, 5, 6 and 7 respec- 
tively met to interview the candi- 
dates and to make their recommenda- 
tion to the Executive Council of the 
University. After interviewing the 
aforesaid two candidates, the Selec- 
tion Committee resolved to recom- 
mend respondent No. 8 herein for 
appointment to the aforesaid post of 
Professor of Anthropology. 

5. On coming to know of the 
recommendation, the appellant filed 
the aforesaid petition under Art. 226 
of the Constitution challenging the 
recommendation mainly on the 
ground that two out of the aforesaid 
three experts viz., Dr. S.C. Dube and 
“Dr. S. R. K. Chopra were biased 
against him and. in favour of res- 
pondent No: 8, It was alleged by the 
appellant that the. respondent had 
close relations with the aforesaid two 
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Qualifications & Experience 

Worked as:— 

(1) Temp, Lecturer in Anthro- 
Polony L. U. July, 1955 — April, 
962 

(2) Lecturer in Anthropology 
— Punjab U — April-Aug., 1962. 

(3) Visiting Lecturer — Univ. 
of California at Santa Barbara. — 
July 1965 — June 1966. : 

(4) Karnatak University faa 


tember 1966 upto date) as Reader 
and since 27 June 1970 — as Pro- 
fessor. 

H. S. (U. P. Bd) 1944 — I Diw 
Inter (U. P, Ed) 1946 — I Divn. 
B.Com (L. U.) 1948 — II Divn 
M. A. (L. U.) 1950 — I Divn. 
Ph.D. (Australian National U.) — 


1960, Published 
papers. 

Worked as:— 

(1) Lecturer in Anthropology 
— L.U., — 1951-64 

(2) Reader in Anthropology — 
L. U. —— 1964 — continuing 

(3) Sociologist National 
Council of Appl. Economic Re- 
search, New Delhi March, Sep- 
tember, 1960. 


(Contd. from Col, 1) 
experts as he was instrumental in 
obtaining many remunerative  as-' 
signments for them. 
averred by the appellant that when- 
ever Dr. Dube visited Lucknow, he 
stayed with respondent No. 8. It 
was also averred by the appellant 
that Dr. Chopra had strained rela- 
tions with him on account of straight 
election contest between him 
and the latter for the office of the 
President. of Anthropology Section 
of the Indian Science Congress for 
1974. The appellant further averred 
that in 1968 when he was serving in 
the Punjab University as a Lecturer 
in the Department of Anthropology 
headed by Dr. Chopra, the latter 
stubbornly opposed his application 
for Icave to avail of the offer of fel- 
lowship from Harvard University and 
stopped forwarding his salary bills to 
the Executive Council with the ulte- 
rior object of depriving him of the 
opportunity to attain higher academic 
qualification and thereby better his 
future prospects with the result that 
he was compelled to resign his job 
and surrender three months’ salary 
in lieu of notice to avail of: the offer, 


several research 


It was further ` 


vA, 
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6. The petition was vigorous- 
ly contested by respondent No, 8. 
On ‘consideration of the material 
placed before it, the High Court, 
however, dismissed the application 
holding that though respondent No. 8 
was the head of the department of 
Anthropology, he was not the only 
person responsible for bestowing 
vařious assignments either on Dr. 
Dube or on Dr. Chopra and that it 
was the Executive Council and the 
Academic Council which were res- 
ponsible for giving those assign- 
ments to Dr, Dube and Dr. Chopra. 
It was further held by the High 
Court that there was nothing un- 
usual in Dr, Dube and Dr, Chopra’s 
knowing and enjoying the hospitality 
of respondent No, 8. The fact that 
the appellant had an election contest 
with Dr. Chopra was also, in the 
opinion of the High Court, of no 
significance, as such like contests 
were very common and it could not 
be said that Dr. Chopra had deve~- 
loped such a degree of ill-will and 
hostility against the appellant for 
the latter’s standing as a candidate 
against him so as to render him in- 
capable of acting impartially when 


‘the task of selecting the best candi- 


date was assigned to him and that 
it was not possible to presume that 
Dr, Dube and Dr, Chopra were in 
a position to influence the decision 
of the entire Selection Committee by 
injecting bias in the minds of the 
other members. The High Court 
finally held that from the facts reli- 
ed upon by the appellant, bias could 
not be spelt out. In arriving at its 
decision, the High Court relied upon 
the following observations made by 


Frank, J. of the United States of 
America in re, Linahan, (1943) 138 
F. 2nd 650 at p. 652:— 

“If, however, “bias” and “par- 


tiality” be defined. to mean the total 
absence of preconceptions in the 
mind of the Judge, then no one has 
ever had a fair trial, and no one 
ever will, The human mind, even 
at infancy, is no blank piece of pa- 
per, We are born with predisposi- 
tions and the processes of education, 


` formal and informal, create attitudes 


which precede reasoning in particu- 
lar instances and which, therefore, 
by definition, are prejudices.” 
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7. The High Court also held 
that the appellant having submitted 
to the jurisdiction of the Selection 
Committee, he could not be permit- 
ted to turn round and denounce the 
constitution of the Committee. 


Counsel for the parties 
have reiterated before us the con- 
tentions raised on behalf of their 


clients before the High Court, In 
addition, it has been contended by 
counsel for respondent No, 8 that 
the impugned recommendation being 
in the -nature of an interlocutory pro- 
ceeding, neither the writ petition nor 
the appeal arising therefrom could 
be maintained. 

9, It is needless to emphasize 
that the principles of natural justice 
which are meant to prevent miscar- 
riage of justice are also applicable 
to domestic enquiries and administra- 
tive proceedings, (See A, K. Kraipak 
v. Union of India, (1969) 2 SCC 262 
= (1970) 1 SCR 457 = (AIR 1970 SC 
150)), It cannot also be disputed 
that one of the fundamental princi- 
ples of natural justice is that in case 
of quasi-judicial proceedings, the 
authority empowered to decide the 
dispute between opposing parties 
must be one without bias by which 
is meant an operative prejudice, whe- 


ther conscious: or unconscious 
towards one side or the other 
in the dispute, (See Nageswara 


Rao v, A. P. State Road Transport 
Corporation, (1959) Supp 1 SCR 319 
= AIR 1959 SC 308 and ‘Gullapalli 
Nageshwar Rao v. State of A. P, 
(AIR. 1959 SC 1376) = (1960) 1 SCR 
580. 


19. It would be advantageous 
at this stage to refer to the follow- 
ing observations made by this Court 
in Manak Lal v. Prem Chand, 1957 
SCR 575 = AIR 1957 SC 425:— 

“Every member of a tribunal 
that, sits to try issues in judicial or 
quasi-judicial proceedings must be 
able to act judicially; and the 
sence of judicial decisions and judi- 
cial administration is that judges 
should be able to act impartially, 
objectively and without any bias, In 
such cases the test is not whether 
in fact a bias has affected the judg- 
ment; the test always is and must 
be whether a litigant could reason- 
ably apprehend that a bias attribu-~ 
table to a member of the tribunal 


eS- 
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might have operated against him in 
the final decision of the tribunal, It 
is in this sense that it is often said 
that justice must not only be done 
but must also appear to be done.” 
11. Again as held by this 
Court in A, K. Kraipak’s case (AIR 
1970 SC 150) (supra) reiterated in S. 
Parthasarthi v. State of Andhra 
Pradesh, (1974) 1 Serv LR 427 = 
(AIR 1973 SC 2701) and followed by 
the High Court of Jammu & Kash- 
mir in Farooq Ahmad Bandey v. 
Principal Regional Engineering Col- 
lege, 1975 J. and K LR 427, 
the real question is not whether a 
member of an administrative Board 
while exercising quasi-judicial powers 
or discharging quasi-judicial functions 
was biased, for it is difficult to prove 
the mind of a person, What has to 
be seen is whether there is a rea- 
sonable ground for believing that he 
was likely to have been biased. In 
deciding’ the question of bias, hu- 
man probabilities and ordinary course 
of human conduct have to be taken 
into consideration, In a group deli- 
beration and decision like that. of a 
Selection Board, the members do not 
function as computers, Each mem- 
ber of the group or board is bound 
to influence the others, more so if 
the member concerned is a person 
with special knowledge. His bias is 
likely to operate in a subtle manner. 





12. At page 156 of ‘“Princi- 
ples of Administrative Law” by 
J.A.G. Griffith and H. Street 


(Fourth Edition), the position with 
regard to bias is aptly and succinct- 
ly stated as follows:— 

“The prohibition of: bias strikes 
against factors which may improper- 
ly influence a judge in deciding in 
favour of one party. The first of the 
three disabling types of bias is bias 
on the subject-matter. Only rarely 
will this bias invalidate proceedings. 
“A mere general interest in the gene- 
ral object to be pursued would not 
disqualify,” said Field J., holding 
that a Magistrate who subscribed to 
the Royal Society for the Preven- 
tion of Cruelty to Animals was not 
thereby disabled from trying a 
charge brought by that body of 
cruelty to a horse. There must be 
some direct connection with the liti- 
gation, If there is such prejudice on 
the subject-matter that the court 
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A.LR. 
` has reached fixed and unaltérable 
conclusions not founded on reason 


or understanding, so that there is not 
a fair hearing, that is bias of which 
the courts will take account, as 
where a justice announced his inten- 
tion of convicting anyone coming be- 
fore him on a charge of supplying 
liquor after the permitted hours....... 

Secondly, a pecuniary interest, 
however, slight will disqualify, even 
though it is not proved that the deci- 
sion is in any way affected, 

The third type of bias is 
sonal bias, A Judge may be a re- 
lative, friend or business associate 
of a party, or he may be personally 
hostile as a result of events happen- 
ing either before or during the 
course of a trial. The courts have 
not been consistent in laying down 
when bias of this type will invali- 
date a hearing. The House of Lords 
in Frome United Brewering v. Bath 
Justices, (1926) AC 586 approved an 
earlier test of whether “there is a 
real likelihood of bias.’ The House 
of Lords has since approved a dic- 
tum of Lord Hewart that ‘justice 
should not only be done, but should 
manifestly and undoubtedly be seen 
to be done” although it did not men- 
tion another test suggested by him 
in the same judgment: Nothing is 
to be done which creates even a sus- 
picion that there has been an impro- 
per interference with the course of 
justice.” 


per- 


13. At page 225 of his Trea- - 


tise on “Judicial Review of Admin- 
istrative Action” (Third Edition) 
Proof, S. A. De Smith has stated as 
follows with regard to Reports and 
Preliminary decisions:— á 


"The case law on the point is 
thin, but on principle it would seem 
that where a report or determination 
lacking final effect may nevertheless 
have a seriously judicial effect on 
the legally protected interests of in- 
dividuals (e.g, when it is a neces- 
sary prerequisite of a final order) 
the person making the report or pre- 


liminary decision must not be af- 
fected by interest or likelihood of 
bias.” 

14. From the above discus- 


sion, it clearly follows that what has 
tio be seen in a case where there is 
an allegation of bias in respect of a 
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member - of an administrative 
‘Board or body is whether 

there is a reasonable ground 


‘for believing that he was likely to 
have been biased. In other words 
whether there is substantial possibi- 
lity of bias animating the mind of 
‘the member against the aggrieved 
party. - 

15. We do not, however, con- 
sider it necessary in the present 
case to go into the question of the 
reasonableness of bias or real like- 
lihood of bias as despite the fact 
that the appellant knew all the re- 
levant facts, he did not before ap- 
{pearing for the interview or at the 
time of the interview raise even his 
little finger against the constitution 
of the Selection Committee. He 
seems to have voluntarily appeared 
before the Committee and taken a 
chance of having a favourable re- 
commendation from it, Having done 
so, it is not now open to him to 
turn round and question the consti- 
tution of the Committee. This view 
gains strength from a decision of 
this Court in Manak Lal’s case (AIR 
1957 SC 425) (supra) wherein more or 
less similar circumstances, it was held 
that the failure of the appellant to 
take the identical plea at the earlier 
stage of the proceedings created an 
effective bar of waiver against him. 
The following observations made 
therein are worth quoting:— 


oa "It seems clear that the appel- 
‘lant wanted to take a chance to se- 
cure a favourable report from the 
tribunal which was constituted and 
when he found that he was confront- 
ed with an unfavourable report, he 





adopted the device of raising the 
present technical point.” 
16. It is also difficult to 


understand how the writ petition or 
for that matter the present appeal 
before us is maintainable when the 
recommendation of the Selection 
Committee has still to be scrutinized 
by the Executive Council of the 
University and either accepted or re- 
Jiected by it and other remedies by 
way of representation to the Execu- 
tive Council and an application for 
- reference of the matter under Sec- 
tion 68 of the Uttar Pradesh Univer- 
sities (Re-enactment and Amend- 
ment) Act, 1974, to the Chancellor 
1976 S. C./153 XI G—4 
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are still open to the appellant 
have not been exhausted. 

17. For the foregoing rea- 
sons, we find ourselves unable to al- 
low the appeal. In the result, the 
appeal fails and is hereby dismissed 
but in the circumstances of the case 
without any order as tc costs. 

Appeal dismissed. 


and 
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A. N. RAY, C. J., M. H, BEG AND 
JASWANT SINGH, JJ, f 


Union of India and another, Ap- 


pellants v, K. S, Subramanian, Res- 
pondent. 
Civil Appeal No, 212 of 1975, 


D/- 30-7-1976. 

(A) Precedents — Duty of High 
Court to follow opinions expressed 
by larger benches of Supreme Court. 

The proper course for a High 
Court is to try to find out and fol- 
low the opinions expressed by lar- 
ger benches of the Supreme Court in - 
preference to those expressed by 
smaller benches of the Court. That 
is the practice followed by the Sup- 
reme Court itself, The practice has 
now crystallized into a rule of law 
declared by the Supreme Court, If 
however, the High Court is of opin- 
lon that the vicws expressed by lar- 
ger benches of the Supreme Court 
are nct applicable to the facts of the 
case it should say so giving reasons 
supporting its psint of view. 

(Para 12) 

(B) Constitution of India, Arti- 
cles 309, 310, 311 — Person serving 
in Civilian Defence forces — Temmi- 
nation of service — Duty to follow 
Central Civil Services (Classification, 
Control and Appeal) Rules, 1965 — 
1975 Lab IC 213 (Ker), Reversed, 

The 1965 Rules are applicable 
when disciplinary proceedings are 
taken. They do not make discipli- 
mary proceedings under the rules in- 
cumbent or obligatory whenever the 
services of a person covered by these 
rules are terminated. The obligation 
to follow the procedure for punish- 
ment laid down in the rules flows 
from the provisions of Article 311 of 
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the Constitution. And, as the open- 


ing words of Article 310 show, the 
doctrine of office held at the plea- 
sure of the President does not ap- 


ply to cases covered by Article 311. 
These rules merely lay: down proce- 
dure for matters covered by Article 
311 of the Constitution, There is no 


. doubt that proceedings under Article 


311 of the Constitution constitute an 
exception to the doctrine of pleasure 
contained in Article 310 of the Con- 
stitution, Whereas the power con- 
tained in Article 310 governs all 
Government servants, including those 
in the services connected with de- 
fence, the benefits of Article 311, 
which impose limitations on the exer- 
cise of this power in cases of punish- 
ment, do not extend to those who 
hold posts “connected with defence.” 
As the Government servant serving 
in Civilian Defence Forces was not 
entitled to the protection of Art. 311 
the only effect of the 1965 Rules 
upon his case was that they could 
be applied if disciplinary proceedings 
had been taken against him as the 
holder of a post “connected with de- 
fence.” In other cases of such ser- 
vants, where no such disciplinary 
proceedings are instituted the 1965 
Rules, governing procedure for 
punishments to be imposed, will not 
- apply at all,: AIR 1971 SC 2111, 
Foll. 1975 Lab IC 213 (Ker), Revers- 
ed. (Paras 14, 17, 20, 21) 

(C) Constitution of India, Articles 
14, 16 — Applicability — Articles 
cannot be invoked against discrimi- 
nation made by constitutional provi- 
sions, (Para 22) 


Chronological Paras 
1971 Lab IC 
9 


Cases Referred: 
AIR 1973 SC 2641 = 
1593 


AIR 1971 SC 40 = 1971 Lab IC 8 7 


AIR 1971 SC 2111 = (1971) 3 SCR 
908 = 1971 Lab IC 1240 20. 21 
(1970) 1 SCC 108 = (1970) 3 SCR 
302 8 


AIR 1961 SC 751 = 1961 (1) Cri LJ 
773 6 
AIR 1958 SC 36 = 1958 SCR 828 18 


Mr. L. N. Sinha, Spl. Genl. of 
India, (Mrs. Shyamla Pappu, Sr. Ad- 
vocate and Mr. Girish Chandra, Ad- 
vocate with them), for Appellants: Mr. 
A. S. Nambiar, Advocate, for Res- 
pondent. 


The following Judgment of the 
Court was delivered by 

BEG, J.— The Union of India 
and the Commander, Officer-in- 
charge, Naval Base, Cochin, are the 
appellants before us by grant of spe- 
cial leave against a judgment and 
decree of a Division Bench of the 
High Court of Kerala. The Divi- 
sion Bench had affirmed the deci- 
sion of a learned Judge of the High 
court dismissing an appeal from a 
judgment and decree of a subordinate 
judge awarding Rs. 25,000/- as 
damages, together with interest @ 6% 
per annum, tothe plaintiff-respondent 
for the illegal termination of the res- 
pondentis services, The  plaintiff-res- 
pondent was serving as a welder, 
Grade II, in the Civilian Defence 
Forces at the Naval Base, Cochin, at 
the time of this allegedly illegal 
termination of service by an order of 
25th October, 1968, of the Govt. of 
India, Ministry of Defence. 


2. Special leave was granted 
on condition that the appellants will 
bear the costs of the respondent in 


any event, The point of law sought 
to be canvassed before us is: Does 
the doctrine that a Central Govt. 


servant holds his post “at the plea- 
sure of the President”, contained in 
Article 310 of the Constitution, 
authorise the passing of an order of 
termination of services, without as- 
signing any reason whatsoever of the 
holder of a post “connected with de- 
fence”? 


3. There is no finding any- 
where that the services of the plain- 
tiff-respondent were terminated as a 
measure of punishment for any wrong 
done by him or for incompetence, 
although, a perusal of the pleadings 
would show that the appellants de- 
nied the assertions of the plaintiff- 
respondent that he was efficient and 
entitled to promotions as he had qua- 
lified for them by passing certain 
tests. 


4. The Subordinate Judge had 
awarded only Rs. 25,000/-, out of a 
claim, of Rs. 75,000/- made on the 
ground that, but for illegal termina- 
tion of the service of the plaintiff- 
respondent, -the plaintiff would have 
continued in service upto the age of 
60 years and duly promoted in- 
stead of being thrown out of service 
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at the age of 41. The plaintiff-res- 
pondent alleged that the termination 
of his service, without giving any 
reason whatsoever, was contrary to 
rules made under Article 309. A 
glance at paragraph 4 of the plaint 
~ shows that the violation of rules re- 
+ lating to conduct of disciplinary pro- 
ceedings was alleged by the peti- 
tioner. In paragraph 5 of the plaint, 
however, he alleged: 

“As per the terms of appoint- 
ment and the rules governing the 
service of the petitioner, he is en- 
titled normally to continue in ser- 
vice till the age of 60. If his service 
had not been terminated as per the 
impugned order, the petitioner would 
have been entitled to continue for a 
further period of 19 years and 8 
months.” 


- He proceeded to assert: 


"Due to the illegal termination, 
the petitioner had lost a valuable 
right vested in him by virtue of his 
appointment and guaranteed by the 
Constitution of India and the rules 
framed thereunder namely a right to 
continue in service for the full pe- 
riod of 19 years and 8 months and 
thus to gain a livelihood for himself 
and his family.” 

5. A perusal of the judgment 
of the Division Bench shows that 
the only point really considered by 
it was whether the pleasure of the 
President mentioned in Article 310 
of the Constitution, can override rules 
made under Article 309 of the Con- 
stitution, 

6 The High Court had ex- 
plained away a passage cited from 
State of U. P. v. Babu Ram Upa- 
dhya, AIR 1961 SC 751 by observing 
that it did not support the argument 
that rules made under Article 309 of 
the Constitution did not control the 
pleasure of the President, under 
Article 310, which was to be subject 
to matters otherwise expressly pro- 
vided in the Constitution. The pas- 
sage so explained away runs as fol- 
- lows: 

‘Tf there is a specific provision 
in some part of the Constitution giv- 
ing to a Government servant a tenure 
different from that provided for in 


‘ “Article 310, that Government servant 


is excluded from the operation of 
Art, 310. The said words refer, inter 
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alia, to Arts, 124, 148, 218 and 324 
which provide that the Judges of the 
Supreme Court, the Auditor General, 
the Judges of the High Courts and 
the Chief Election Commissioner shall 
not be removed from their offices 
except in the manner laid down in 
those Articles. If the provisions of 
the Constitution specifically prescrib- 
ing different tenures were excluded 
from Art. 310, the purpose of that 
clause would be exhausted and there- 
after the Article would be free from 
any other restrictive operation, In 
that event, Arts. 309 and 310 should 
be read together, excluding the open- 
ing words in the latter Article, 
namely, “Except as expressly provid- 
ed by this Constitution’, Learned 
Counsel seeks to confine the opera- 
tion of the opening words in Article 
309 to the provisions of the Constitu- 
tion which empower other authori- 
ties to make rules relating to the 
conditions of service of certain classes 
of public servants, namely Arts. 146 
(2), 148 (5) and 229 (2). That may 
be so, but there is no reason why 
Article 310 should be excluded 
therefrom, It follows that while 
Article 310 provided for a tenure at 
pleasure of the President or the 
Governor, Art. 309 enables the legis- 
lature or the executive, as the case 
may be, to make any law or rule in 
regard, inter alia to conditions of 
service without impinging upon the 
overriding power recognised under 
Art, 310.” 


T. The Kerala High Court re- 
lied on Union of India v. J. N. Sinha, 
AIR 1971 SC 40 to hold that the 
doctrine of offica held at the plea- 
sure of the President was subject to 
rules made under Article 309 of the 
Constitution, and pointed out that it 
was held, inter alia, by a Division 
Bench ‘of this Court (at page 42): 


“A Government servant serving 
under the Union of India holds his 
office at the pleasure of the Presi- 
dent as provided in Article 310 of 
the Constitution, But this “pleasure” 
doctrine is subject to the rules or 
law made under Article 309 as well 
as to the conditions prescribed under 
Art, 311.” 


8. The High Court “also reli- 
ed on State of Madhya Pradesh v. 
Shardul Singh, (1970) 1 SCC 108 at 
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page 111 where the same Division 
Bench of this Court had held inter 
alia (at page 111): 


“Article 310 (1) of the Constitu- 
tion declares that every person who 
is a member of Civil service of a 
State or holds any civil post in a 
State holds office during the pleasure 
of the Governor of a State. But the 
pleasure doctrine embodied therein 
is subject to the other provisions in 
the Constitution. Two other Articles 
in the Constitution which cut 
the width of the power given under 
Article 310 (1) are Articles 309 and 
311, Article 309 provides that sub- 
ject to the provisions of the Consti- 
tution acts of the appropriate Legis- 
lature may regulate the recruitment, 


and conditions of service of persons 


appointed, to public services and 
posts in connection with the affairs of 
the Union or of any State. Proviso 
to that Article says: 


‘Provided that it shall be com- 
petent for the President or such per- 
son as he may direct in the case of 
services and posts in connection with 
the affairs of the Union, and for the 
Governor of a State or such person as 
he may direct in the case of services 
and posts in connection with the 
affairs of the State to make rules re- 
gulating the recruitment, and the 


conditions of service of persons ap- 
pointed, to such services and posts 
until provision in that behalf is 


made by or under an Act of the ap- 
propriate Legislature under this arti- 
cle, and any rules so made shall 
have effect subject to the provisions 
of any such Act.” 


9. The High Court then. re- 
ferred to N. Ramanatha Pillai v. 
State of Kerala, AIR 1973 SC 2641 
a decision of five learned Judges of 
this Court, in which Ray C. J., speak- 
ing for the Constitution Bench of 
this Court, while considering the 
power of the Govt. to create, con- 
tinue, and abolish a post said (at 
page 2645): 

“Article 309 provides that sub- 
ject to the provisions of the Consti- 
tution, Acts of the appropriate Legis- 
lature may regulate the recruitment 
and conditions of service of persons 
appointed, to public services and 
‘posts in connection with the affairs 
of the Union or of any State. There- 
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fore, Acts in respect of terms and 


‘ conditions of service of persons are 


contemplated, Such Acts of Legisla- 
ture must however be subject to the 
provisions of the Constitution. This 
attracts Article 310 (1). The pro- 
viso to Art. 309 makes it competent. 
to the President or such person as 
he may direct in the case of services 
and posts in connection with the af- 
fairs of the Union and for the Gov- 
ernor of a State or such person as 
he may direct in the case of services 
and posts in connection with the af- 
fairs of the State, to make rules re- 
gulating the recruitment and the con- 
ditions of service of persons appoint- 
ed, to such services and posts under 
the Union and the State. These Rules 
and the exercise of power conferred 
on the delegate must be subject to 
Article 310. The result is that Arti- 
cle 309 cannot impair or affect the 
pleasure of the President or the Gov- 


ernor therein specified. Article 309 
is, therefore, to be read subject to 
Article 310.” 

10. The High Court, after 


‘citing the passage set out above, said: 


“We do not understand the above 
passage as suggesting that Article 310 
cannot in any manner be controlled 
by Rules framed under Article 309”. 
After a consideration of decisions of 
this Court in this manner it express- 
ed its views as follows: 


“These cases, we think,  suffici- 
ently indicate that while it may bs 
open to the President or to the Gov- 
ernor to dismiss a civil servant at 
pleasure, if Rules have been framed 
under Article 309 of the Constitution 
to regulate the mode and manner of 
termination of service, these have to 
be complied with. This, we think, 
is reasonable and understandable 
enough on first principles. If the 
untrammelled pleasure of the Presi- 
dent has been subjected to Rules 
framed by the President himself in 
regard to the manner of termination 
of service, the pleasure must be sub- 
ject to such Rules.” 


11. The Division Bench of 
the High Court then recorded its 
conclusion: 


“We are therefore of the opinion 
that in the instant case, the Civil 
Services (Classification, Control and 
Appeal) Rules, having been framed 


ya, 
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under Article 309 of the Constitu- 
tion, the same had to be followed. 


before the respondent’s service was 
terminated. The same not having 
been admittedly complied with, the 
finding of the Court below that the 


_termination is illegal was correct and 


requires no interference, No argu- 
ments were addressed on the quan- 
tum of damages awarded.” 


12. We do not think that the 
difficulty before the High Court 
could be resolved by it by following 
what it considered to be the view of 
a Division Bench of this Court in 
two cases and by merely quoting the 
views expressed by larger benches 
of this Court and then observing 
that these were insufficient for de- 
ciding the point before the High 
Court. It is true that, in each of 
the cases cited before the “High 
Court, observations of this Court 
occur in a context different from 
that of the case before us. But, we 
do not think that the High Court 
acted correctly in skirting the views 
expressed by larger benches of this 
Court in the manner in which it 
had done this, The proper course 
for a High Court, in such a case, is 
to try to find out and follow the 
opinions expressed by larger ben- 
ches of this Court in preference to 
those expressed by smaller benches 
of the Court. That is the prac- 
tice followed by this Court itself, 
The practice has now crystallized 
into a rule of law declared by this 
Court. If, however, the High Court 
was of opinion that the views ex- 
pressed by larger benches of this 
Court were not applicable to the 
facts of the instant case it should 
have said so giving reasons support- 
ing its point of view. 

13. We have perused the 
Central Civil Services (Classification, 
Control and Appeal) Rules of 1965, 
(hereinafter referred to as ‘1965 
Rules’) which deal principally with 
procedure for disciplinary proceed- 
ings and penalties and appeals and 
reviews against orders passed under 
the rules. There is no rule there 
dealing with the conditions under 
which a service such as that of the 
plaintiff respondent may be termi- 
nated, We fail to see any rule 
made under Article 309 of the Con- 
stitution which was violated by the 
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impugned order of termination of 
service of the  plaintiff-respondent. 
We do not consider ourselves called 
upon to decide a question which has 
really not arisen in the case before 
us. 

14, The 1965 Rules are ap- 
plicable when disciplinary proceed- 
ings are taken. They do not make 
disciplinary proceedings under the 
rules incumbent or obligatory when- 
ever the services of a person cover- 
ed by these rules are terminated. 
The obligation to follow the proce- 
dure for punishment laid down in 
the rules flows from the provisions 
of Article 311 of the Constitu- 
tion, And as the opening words 
of Article 310 show, the doctrine of 
office held at the pleasure of the 
President does not apply to cases 
covered by Article 311. 


15. Rule 3 of the above men- 
tioned rules begins as follows: 

“3. Application.— (1) These rules 
shall apply to every Government 
servant including every civilian Gov- 
ernment servant in the Defence Ser- 
vices, but shall not apply to— 

(a) any railway servant, as de- 
fined in Rule 102 of volume I of the 
Indian Railway Establishment Code, 

(b) any member of the All India 
Services, 

(c) any person in casual employ- 
ment; 

(d) any person subject to dis- 
charge from service on less than 
one month’s notice, 

(e) any person for whom special 
provision is made, in respect of mat- 
ters covered by these rules, by or 
under any law for the time being in 
force or by or under any agreement 
entered into by or with the previ- 
ous approval of the President before 
or after the commencement of 
these rules, in regard to matters 
covered by such special provisions; 

(2) Notwithstanding anything 
contained in sub-rule (1), the Presi- 
dent may by order exclude any 
class of Government servants from 
the operation of all or any of these 
rules. 

(3) Notwithstanding anything 
contained in sub-rule’ (1), or the 
Indian Railway Establishment Code, 
these rules shall apply to every 
Government servant temporarily 
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transferred to a Service or post com- 
ing within exception (a) or (e) in 
sub-rule (1), to whom, but for such 
transfer, these rules would apply. 
(4) If any doubt arises— 
(a) whether these rules or 
‘of them apply to any person, or 
(b) whether any person to whom 
these rules apply belongs to a par- 
ticular service, 
the matter shall be referred to the 


any 


President, who shall decide the 
same.” 
16. Even if the parties were 


governed by these rules because the 
plaintiff held a civil post in one of 
the Defence Departments, yet, there 
must be some violation of one of 
these rules, which were no doubt 
framed under Article 309 read with 
clause (5) of Article 148 of the Con- 
stitution, before any question of a 
conflict between a rule framed 
under Article 309 and the provisions 
of Article 310 could possibly arise. 


‘We fail to see such a conflict here. . 


17, These rules merely lay 
down procedure for matters covered 
by Article 311 of the Constitution. 
There is no doubt that proceedings 
_{under Article 311 of the Constitution 
constitute an exception to the doc- 
trine of pleasure contained in Article 
310 of the Constitution. But, in the 
case before us, no question of any 
disciplinary proceedings has been 
discussed because it did not arise at 
all, There is no finding that any 
punishment was imposed upon. the 
plaintiff-respondent, It may be that 
mere termination of service, when 
the plaintiff-respondent was holding 
a permanent post and entitled to 
continue in service until 60 years of 
age, may constitute punishment per 
se even when the termination of ser- 
vice is not meant as a punishment. 
But, in that event, there had to be 
a finding on the rule or order under 
which the plaintiff was entitled to 
continue in service until he reached 
the age of 60 years, The High Court 
had cited no rule made under Article 
309 to show that there was any. such 
provision. 

18. In P, L. Dhingra v, Union 
of India, AIR 1958 SC 36 at page 47, 
Das, C. J., speaking for the majority 
of a Bench of five judges of this 
Court, said (at page 47): 
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“It has already been said that 
where a person is appointed substan- 
tively to a permanent post in Gov- 
ernment service, he normally acqui- 
res a right to hold the post until 
under the rules, he attains the age 
of superannuation or is compulsorily 


retired and in the absence 
of a contract, express or im- 
plied, or a service rule, he can- 


not be turned out of his post unless 
the post itself is abolished or unless 
he is guilty of misconduct, negligence 
inefficiency or other disqualifications 
and appropriate proceedings are taken 
under the service rules read with 
Art, 311 (2). Termination of service 
of such a servant so appointed must 
per se be a punishment, for it ope- 
rates as a forfeiture of the servant’s 
rights and brings about a premature 
end of his employment.” 

_ 19. The propositions laid down 
in Dhingra’s case (supra) by this 
Court mean that, unless legally 
justifiable ground is made out for 
the termination of’ the service of a 
Government servant in permanent 
service, in the sense that he is en- 
titled to remain in service until he 
reaches the age of retirement, he 
could be deemed in a given case to 
be punished by an apparently inno- 
cent order of termination of service. 
If, however, the respondent belonged 
to a class of government servants 
the tenure or conditions of 
-whose service was subject to the 
overriding and unqualified sway of 
the power to terminate his services 
at will, by reason of Article 310 (1) 
of the Constitution, we doubt whe- 
ther he could claim to be a “per- 
manent” servant, who could continue, 
as of right, in service until he rea- 
ches the age of superannuation, At 
any rate, he could not be a “perma- 
nent” Government servant of the 
same class as one protected by Arti- 
ele 311. 

20. Even if we were to hold 
that the  plaintiff-respondent was 
constructively punished, the provi- 
sions of Article 311, unfortunately, 
do not apply to such a Govt. servant 
as the respondent was. Whereas the 
power contained in Article 310 gov- 
erns all Government servants, includ- 
ing those in the services connected 
with defence, the benefits of Article 
311, which impose limitations on the 


a 
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exercise of this power in cases of 
punishment, do not extend to those 
who holds posts “connected with de- 
fence.” A Constitution Bench of this 
Court has held, after a review of 
relevant authorities, this to be the 
position of the holder of a post such 
as that of the plaintiff-respondent in 


L. R. Khurana v. Union of India, 
(1971) 3 SCR 908 = (AIR 1971 SC 
2111). 

~ 21, As the  plaintiff-respon- 


dent was not entitled to the protec- 
tion of Article 311, the only effect: of 
the 1965 Rules upon his case is that 
they could be applied if disciplinary 
proceedings had been taken against 
him as the holder of a post “con- 
nected with defence’, In other cases 
‘Of such servants, where no such dis- 
ciplinary proceedings are instituted 
‘(and none were: started against the 
Plaintiff-respondent), the 1965 Rules, 
governing procedure for punishments 
to be imposed, will not apply at all. 
There is no legal obligation to apply 





those rules here. The legal 
obligation to apply them to every 
case of punishment flowing 
from Article 311, is confined 


to holders of posts covered by Arti- 
cle 311. On this question, we are 
bound by the decision of a bench of 
five learned Judges of this Court,in 
the Khurana’s case {AIR 1971 SC 
2111) (supra). 


22. We were asked to import 
the obligation to apply the procedure 
prescribed by Article 311 to a case 
such as the one before us by invok- 
ing the aids of Articles 14 and 16. 
Apart from the fact that these Arti- 
cles could not be invoked against a 
discrimination made by Constitutional 
provisions, no such case was set up 
earlier. We cannot permit it at this 
stage,. 

23. The only ground on 
which the respondent had assailed the 
order of’ termination of his service 
was non-compliance of 1965 Rules, 
which meant that he claimed the 
protection of Article 311 of the Con- 
stitution. But, for the reasons given 
above, this protection is not available 
to him. Therefore, this appeal must 
succeed. , - 

24. Consequently, we allow 


this appeal, set aside the judgment 
and decree of the High Court and 
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dismiss the plaintiff's suit. But, in 
the circumstances of the case, the 


appellant will, in keeping with the 
undertaking given at the time of 
grant of special leave, bear the costs 


of both sides throughout. 


Appeal allowed. 


AIR 1976 SUPREME COURT 2439 
(From: Addl. Industrial Tribu- 
nal, Karnataka)* 

Y. V. CHANDRACHUD, P. K. GO- 
SWAMI AND P, N. SHINGHAL, 


JJ. 
M/s. Voltas Ltd. Appellant v. 
Voltas and Volkart Employees 


Union, Bangalore, Respondent. 


Civil Appeal No, 1869 of 1974, 
D/- 27-7-1976. 


(A) Constitution of India, Article 
136 — Appeal by Special Leave 
against award of Tribunal passed on 
remand — Order of remand by 
Supreme Court directing Tribuaal 
to decide two questions on merits 
after allowing parties to adduce addi- 
tional evidence — Question whether 
ceiling on dearness allowance could 
in law be fixed not decided on 
merits in light of decision in AIR 
1975 SC 1778 — Case remanded. 
(Industrial Disputes Act (1947), Sch. 
HI Item 2), 


In an appeal against an award 
of Industrial Tribunal fixing a ceil- 
ing on dearness allowance the Sup- 
reme Court set aside the award and 
remitted the matter back for a 
fresh consideration of two questions 
(1) whether any ceiling on dearness 
allowance existed as regards the em- 
ployees of the Bangalore Branch of 
the Company and (2) whether such 
ceiling in law can be fixed. On a 
consideration of additional evidence 
adduced by the parties in pursuance 
of. the order of remand, the Tribunal 
answered the first question in the 
negative on the merits but instead of 
considering the second question on 
merits it took the view that the ap- 
pellant company was precluded from 
urging that a ceiling should be im- 


*(A.I.D. No. 31 of 1966, D/- 31-5- 
1974—-(Add. Ind. Tri, Karnataka)). 
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posed on dearness allowance on ap- 
peal by special leave. 

Held that in view of the speci- 
fic direction of the Supreme Court 
to consider the questions on merits, 
it was the plain duty of the Tribu- 
nal to consider the evidence and 
arguments and dispose of the second 
question as well, on merits. The con- 
cluding portion of the award gives 
the impression that the Tribunal 
was inclined to advert to the merits 
of the second question but there was 
no gainsaying that the view taken 


by the Tribunal that the appellants 
were precluded from raising that 
question virtually sealed a proper 


and dispassionate discussion of the 
matter. In any event, the Tribunal, 
not having had the judgment in Kil- 
lick Nixon’s case AIR 1975 SC 1778 
before it, could not direct its atten- 
tion to the factors considered by 
this Court as having an important 
bearing on the question of) fixing a 
ceiling on dearness allowance. (Mat- 
‘ter remitted back for consideration 
of second question in the light of 
decision in AIR 1975 SC 1778. 
(Paras 8 to 10) 
Cases Referred; Chronological Paras 


AIR 1975 SC 1778 = 1975 Supp SCR 
453 = 1975 Lab IC 1315 6, 7, 
1 


AIR 1974 SC 2289 = (1973) 1 Lab 
IC 111 = 1974 Lab IC 142 2 


Mr. G. B. Pai, Sr. Advocate, 
(Mr. A. G. Meneses, and Mr. K. J. 
John, Advocate of M/s. J. B. Dada- 
chanji & Co, with him), for Appel- 
lant; Mr. M. K. Ramamurthi,_ Sr. 
Advocate, (M/s. Janardan Sharma, 
M. C. Narasimhan and Jitendra 
Sharma Advocates with him), for 
Respondent. i 


Judgment of: the Court was de- 
livered by: 


CHANDRACHUD, J:— This ap- 
peal by the Management of Voltas 
Limited, Bangalore, arises out of a 
reference made by the State of My- 
sore on November 25, 1965. The re- 
ference was made under Sec, 10 (1) 
(d) of the Industrial Disputes Act, 
1947, for an adjudication of some 16 
demands of the workmen, We are 
concerned in this appeal solely with 
the question relating to the fixation 
of ceiling on dearness allowance. 


Cirellar dated March 12, 


ALR. 


2. The Additional Industrial 
Tribunal, Bangalore, made an award 
on. October 16, 1967 fixing a ceiling 
on dearness allowance at Rs, 400. In 
Civil Appeal 1380 of 1968 filed by 
the workmen, this Court set aside 
the award and remitted the case 
back to the Tribunal for a fresh deci- 
sion on two questions: (1) Whether 
any ceiling on dearness allowance 
existed as regards the employees of 
the Bangalore branch of the company 
and (2) whether such a ceiling can 
in law be fixed. The judgment of 
this Court which is dated December 
21, 1972 is reported in 1973 (1) Lab 
LJ 111 = (AIR 1974 SC 2289). 


3. Pursuant to the liberty re- 
served by this Court under its judg- 
ment of remand, parties filed addi- 
tional evidence before the Tribunal 
in support of their respective pleas. 
The respondent — workmen contend- 
ed that the scheme of dearness al- 
lowance applicable to the workmen 
of the Bangalore branch did not pro- ` 
vide: for ceiling and no question 
could therefore arise of revising the 
ceiling on dearness allowance payable 
to the Bangalore employees. The 
workmen were, therefore, entitled to 
to get dearness allowance linked to 
the Cost of Living Index and based 
on their basic salaries, The Com- 
pany, according to the workmen, was 
making enormous profits, it did not 
ever plead incapacity to meet their 
demands and, therefore, a ceiling on 
dearness allowance could not be 
fixed by the Tribunal under the law. 


4. The appellants relied on a 
1959 in 
support of their contention that ceil- 
ing existed on the dearness allow- 
ance payable to all of their emplo- 
yees including those working in the 
Bangalore branch, The appellants 
further contended that applying the 
region-cum-industries test, it was 
both lawful and necessary to fix the 
ceiling on dearness allowance payable 
to the Bangalore workmen.. 


5. The Additional Industrial 
Tribunal, Bangalore held by its award 
dated May 31, 1974 that no ceiling 
on dearness allowance existed gov- 
erning the employees of the Banga- 
lore branch and that such a_ ceiling 
could not in law be fixed.’ This ‘ap- 
peal by special leave is directed 
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against the correctness of these find- 
ings. . 

6. Since after the aforesaid 
decision of the Tribunal, this Court 
in Killick Nixon Ltd. v. Killick and 
Allied Companies Employees ` Union, 
1975 Supp SCR 453 = (AIR 1975 SC 


1778) had occasion, to consider the 
question as regards the fixation of 
ceiling on dearness allowance. The 


appellant-company in that case want- 
ed to introduce a scheme of dear- 
ness allowance which provided for a 
ceiling of Rs, 325, It was held by 
this Court that the imposition of ceil- 
ing on dearness allowance was not 
an alien phenomenon and that Unions 
in the course of collective _ bargain- 
ing had accepted in certain regions 
the imposition of a ceiling on dear- 
ness allowance. The problem of im- 
posing or removing such a ceiling 
had to be viewed, according to this 
Court, from the following aspects, 
inter alia:— 

(1) Condition of the wage 
prevalent in the company. 

(2) Condition of the wage level 
prevalent in the industry and the re- 
gion. 

(3) The wage packet as a whole of 
each earner in the company with all 
amenities and benefits and its ability 
and potency to cope with the econo- 
mic requirements of daily existence 
consistent with his status in society, 
responsibilities, efficiency at work 
and industrial peace. 

(4) ‘The position of the company 
viewed in relation to other compar- 
able concerns in the industry and 
the region. . 

(5) Peremptive necessity for, full 
neutralisation of the cost of living 
at the rock-bottom of wage scale if 


scale 


at or just above the subsistence 
level. ae 
(6) The rate of neutralisation 


which is being given to the emplo- 
yees in each salary slab. 

- (7) Avoidance of huge distortion 
of wage differentials taking into re- 
ckoning all persons employed in the 
concern. 

(8) Degree of sacrifice necessary 
even on the part of workers in gene- 
ral interest. 

(9) The compulsive. 
securing social ard distributive 
tice to the workmen. 


necessity of 
jus- 


(10) Capacity of the company to 
bear the additional burden, 

(11) Interest of national economy. 

~- (12) Repercussions in other in- 
dustries and society as a whole, 

_ (13) The state of the consumer 
price index at the time of decision. 

(14) Forebodings and possibilities 

in the foreseeable future as far as 
can be envisaged. 
The court added that revision of 
dearness allowance could not be 
placed on the same footing as the re- 
vision of wages, 

7. The benefit of the judg- 
ment of this Court in Killick Nixon's 
case (AIR 1975 SC 1778) was not 
available to the Tribunal and natu- 
rally its attention was not focussed 
on the aspects which this Court con- 
sidered as important in disputes re- 
lating to fixation of ceiling on dear- 
ness allowance, Yet another remand 
is therefore inevitable. i 

8. Besides, the Tribunal did 
not correctly comprehend the scope 
and nature of the inquiry which it 
was directed by this Court to make. 
By the judgment of remand dated 
December 21, 1972 this Court fram- 
ed two specific issuės and asked the 
Tribunal to consider them on merits. 
The Tribunal disposed of the first 
issue on merits but on the second 
issue as to whether it was lawful to 
fix a ceiling on dearness allowance, 
instead of considering the merits of 
the matter it took the view that the 
appellants were precluded from arg- 
ing that a ceiling should be imposed 
on dearness allowance since they 
had not pleaded financial incapacity 
to pay full dearness allowance, and 
since by entering into settlements 
which did not provide for a ceiling, 
they had made representations to 
the workers from time to time that 
dearness. allowance would be paid at 
the full rate. The Tribunal thought 
that the order of remand passed by 
this Court had to be understood in 
the context of the original order of 
reference and since it did not -com- 
prehend the issue as.regards the fixa- 


tion of ceiling, that question could 
not possibly arise. In taking this 
view, the Tribunal has ignored the 


specific direction given to it by this 
Court by which it was asked to cen- 
sider the question ọn its merits, After 
setting out the rival arguments ad- 
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vanced before it, this Court observ- 


the two questions “for the purpose 
of satisfactorily determining the dis- 
ute referred to the Tribunal.” 
Since the parties had not adverted to 
the question of ceiling in their res- 
pective statements of claims, this 
Court gave them liberty to place on 
record whatever fresh material they 
desired to place on the two points. 
Both parties availed themselves of 
that opportunity and placed addi- 
ional evidence before the Tribunal. 
It was the Tribunal’s plain duty to 
consider that evidence and dispose of 
the second issue as well on merits. 


- 9; Since we are remanding 
the matter on the second issue con- 
cerning the fixation of ceiling on 
dearness allowance, we do not pro- 
-~ pose to consider the correctness of 
some of the observations made inci- 
dentally by the Tribunal on that 
question, But one thing has to be 
made clear that the workmen’s coun- 
sel is not right in his submission 
that eventually the Tribunal did 
consider the second issue also on 
merits. The concluding portion of the 
award gives the impression that the 
Tribunal was inclined to advert to 
the merits of the second question but 
there is no gainsaying that the view 
taken by the Tribunal that the ap- 
pellants were precluded from raising 
that question virtually sealed a pro- 
per and dispassionate discussion of 
the matter. In any event, the Tri- 
bunal, not having had the judgment 
of this Court in Killick Nixon’s case 
(AIR 1975 SC .1778) before it, could 
not direct its attention to the factors 
considered by this Court as having 
an important bearing on the ques- 
tion of fixing a ceiling on dearness 
allowance. 

10. . We therefore confirm the 
finding of the Tribunal on the first 
issue and remit the matter back to 
it for a fresh consideration of the 
second issue in the light of the judg- 
ment of this Court in Killick Nixon’s 
ease (AIR 1975 SC 1778). There will 
be no order as to costs, Pending the 
decision of the Tribunal, the appel- 
lant shall pay dearness allowance to 
the workmen at the Bombay rate. 
-From out of the amount deposited 
by the appellants before the Tribu- 
nal, the amount left after disbursal 
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ed that it was necessary to decide 
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to the workmen shall be returned 
to the appellants, The Tribunal shall 
dispose of the matter within four 
months from the date of receipt of 
record by it. 

Order accordingly. 


AIR 1976 SUPREME COURT 2442 
(From: Madras)* 
P. N. BHAGWATI, A. C. GUPTA 
AND S. MURTAZA FAZL ALI, JJ. 
Arulayi Nadachi Selvi Ammal 
Nadachi (dead) by L.Rs., Appellant 
v. Selvi Ammal Nadachi "Maria Aru- 


layi Nadachi (dead) by L.Rs., Res- 
pondent. 

Civil Appeal No. 1553 of 1968, 
D/- 6-5-1976. 

(A) Hindu Law —— Settlement 
deed in favour of ‘wife and two 


daughters — Construction, S. A. No. 
1603 of 1962, D/- 29-8-1967 (Mad), 
Reversed, 


Held, on construction of the deed 
in question, that what was given to 
the wife was not a life interest but 
absolute ownership in respect of her 
1/3 share. The words “with the right 
of alienation” were added in the last 
sentence of clause 4 only to empha- 
sise that during the lifetime of the 
wife she would remain in manage- 
ment and enjoyment of all the pro- 
perties and the daughters’ would 
have no right of alienation in res- 
pect of the properties in their sHares 
so long as she was alive. . 
(Paras 2, 6) . 

Held, further that the wife was 
given the right not only to manage 
but also “to enjoy.” Thus she was 
to remain in possession of the pro- 
perties in her daughters’ shares not 
as owner, but having a right to en- 
joy the profits thereof so ‘long she 
was alive. S, A. No. 1603 of 1962, 
D/- 29-8-1967 (Mad), Reversed, 

(Paras 3, 6) 

Mr. Taikad Subramainan Iyer 
Sr. Advocate, (M/s. Vineet Kumar 
and N. Sudhakaran, Advocates with 
him), for Appellant; Miss Lily Tho- 
mas, Advocate, for Respondent No. 1. 


*(Second Appeal 1603 of 1962, Dj/- 
29-8-1967—(Mad.)). 
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Judgment of the Court was de- 
livered by 

GUPTA, J.:— This appeal by 
special leave arises out of a suit for 
partition and mesne profits, The suit 
was instituted by the predecessor-in- 
interest of the first respondent in 
the court of the District Munsif, 
Padmanabhapuram on June 13, 1960 
seeking a decree for partition and 
recovery of her share in the proper- 
ties mentioned in the plaint and a 
decree of mesne profits from the 
date of the suit till recovery of pos- 
session. The first and second defen- 
dants were respectively the mother 
and younger sister of the plaintiff. 
According to the plaintiff she had 
1/2 share in the properties. The 
claim was based on a deed of settle- 
ment (Ex. A-1) executed on Novem- 
ber 11, 1963 by Devashayam, hus- 
band of the first defendant and 
father of plaintiff and the second 
defendant who died on April 1, 1953. 
The trial Court on a construction of 
the settlement deed held that the 
plaintiff and the two defendants had 
each 1/3 share in the properties and 
the plaintiff's claim of 1/2 share in 
the properties was untenable; some 
of the properties mentioned in the 
plaint were however excluded which 
were found to belong to either stran- 
gers or to the first defendant abso- 
lutely. As regards mesne profits, 
the trial Court found that the plain- 
tiff was entitled to 1/3 share in the 
mesne profits from June 1958 but 
left the amount to be considered at 
the time of passing the final decree. 
A preliminary decree was made ac- 
cordingly, The plaintiff preferred an 
appeal against this decision, The Sub- 
ordinate Judge. Nagarcoil, who 
heard the appeal affirmed the trial 
Court’s finding that the plaintiff was 
entitled only to 1/3 share in the pro- 
perties, and not 1/2, and that she 
was entitled to recover possession of 
her share, On the question of mesne 
profits also the subordinate Judge 
agreed with the trial Court. The 
plaintiff, carried a second appeal to 
the High Court and the first defen- 
dant also preferred a cross-objection 
contending that she was entitled to 
remain in possession of all the pro- 
perties during her lifetime in terms 
of the settlement deed and the plain- 


tiff could not therefore ask for par- 
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tition or recovery of possession dur- 
ing her lifetime. The High Court 
constructing the deed of settle- 
ment held that the deed con- 
ferred only a life interest on the 
first defendant in respect of her 1/3 
share and the remaining 2/3 belong- 
ed in equal shares to the plaintiff 
and. the second defendant so that on 


the death of the first defendant the . 


other two would be entitled also to 
their mother’s 1/3 share thus en- 
larging the share of each to 1/2. 
Overruling the first defendant’s case 
that in terms of the deed of settle- 
ment she was to be in management 
of all the properties so long she was 
alive and the suit for possession was 
therefore not maintainable, the High 
Court held: 


“It is quite possible that the set- 

tlor when he directed that the pro- 
perty should be managed by his 
wife had in view the status of his 
daughters as unmarried and there- 
fore unprotected young women at 
the time. But it was not his inten- 
tion to give his wife powers of 
management for all time, irrespec- 
tive of future developments like mar- 
riage of the daughters.” 
As regards mesne profits, the High . 
Court modified the decree appealed 
from by directing that mesne pro- 
fits should be calculated only from 
the date of the decree of the trial 
Court on the view that as the first 
defendant was entitled to be in 
management of the properties, no 
question of past mesne profits could 
arise until the court decided that it 
was proper to give possession to the 
daughters who had grown up and 
were able to look after their own 
interest, The High Court accord- 
ingly allowed the appeal and the 
cross objection in part. The appeal 
to this Court was preferred by the 
first defendant. The first defendant 
and the plaintiff both died during 
the pendency of this appeal and 
were substituted: by their heirs and 
legal representatives. 


2. It is no longer in dispute 
that the first defendant was entitled 
to 1/3 share in the properties; the 
dispute is whether she held it abso- 
lutely or had only a life interest. 
The appellant contends that on a 
correct interpretation of the deed of 
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settlement the first defendant should 
be held to have been given an abso- 
lute right over her own 1/3 share 
and also the right to manage and 
enjoy the properties in the shares of 
her daughters so long she was alive 
so that there could be no question 
of her having to pay mesne profits 
to either of her daughters. On this 
_ interpretation the prayer for reco- 


very of possession also would not be 


maintainable; the appellant however 
prefers not to contest the claim for 
partition and recovery of possession. 
The appeal thus turns on the con- 
struction of the deed of settlement. 
The original deed is in Malayalam, 
an English translation of the docu- 
ment which was relied on both by 
the trial Court :and the first court of 
appeal, Ex, A-1, reads as follows:— 


“SETTLEMENT DEED 


Settlement Deed executed on 
25th Thulam 1119 M.E, (11-11-1943) 
in favour of (1) Selvi Ammal Nada- 
chi daughter of Arulayee, aged 49 
years, Christian Makkarazhi, Woman, 
House Wife of Mavilakathuvaliya 
Veedu, Kurunthankattu Gor, Lallan- 
gode Dosom, Thalakulam Pakuthy 
(2) Maria Arulayee Nadachi aged 23 
years and (3) Rosammal Nadachi aged 
` 31 years, daughters of Selvi Ammal 
Nadachi, Do. Women Housewives of 
Do Veedu by Devashayam Nadar son 
of Michael Nadar, aged 57 years, Do. 
Agriculturist of Do Veédu, Among 
you, party No, 1 is my wife and 
party Nos. 2 and 3 are daughters 
born to me and party No. 1. Party 
No. 1 and I have no other issues be- 
sides Party Nos, 2 and 3. Party Nos. 
2 & 3 are not married, On account of 
my affection towards them and on ac- 
count of our (party No. 1 & I) since- 
rity towards them and in view of 
your welfare I have hereby given 
you absolutely, the properties and 
buildings mentioned in the schedule 
hereunder belonging to me for the 
foregoing reasons subject to the 
terms provided for herein below you 


shall occupy those properties and 
buildings subject to each of the 
terms provided for hereunder and 


by obeying those terms, 


TERMS 


1, You shall enjoy item No. 1 of 
the schedule absolutely with the 
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right of alienation from this day on- 
wards, I shall be in possession and 
enjoyment of all the remaining pro- 
perties and. buildings during my life- 
time without effecting any alienation 
thereof. 


2. I have executed an othi deed 


in respect of certain items of the 
schedule properties, I shall redeem 
that othi with the income derived. 


out of the schedule properties during 
my lifetime. If I fail to do so, you 
shall redeem the same after my 
death. Besides the above-mentioned 
othi, a transfer deed has been ob- 
tained executed, in respect of the 
othi deed which I have executed in 
respect of certain items of the sche- 
dule properties, in favour of party 


No, 1 among you and it remains so. 


3. You shall obtain transfer of 
patta in respect of the entire 
dule properties and pay the 
therefor from this day onwards, 


4. You shall take possession of 
all the remaining properties exclud- 
ing property item No, 1 which has 


sche- 
tax 


been delivered to you absolutely 
from this day onwards. and the 
buildings. After my death party 


No, 1 shall manage and enjoy the 
same till her lifetime and after the 
death of party No, 1, Party Nos. 2 and 
3 shall take over the same absolute- 
Z with the right of alienation there- 


5. The property item Nos, 1 to 
14 and 16 to 22 of the Schedule are 
my family properties, In the year 
1092 M. E. (1916-1917) I and my 
elder brother Vyakappan Nadar ` 
Avergal effected an oral partition in 
the presence of arbitrators in respect 
of the entire movable and immovable 
properties belonging to our family. 
Accordingly those properties were 
allotted to my share absolutely, So 
I am in possession and enjoyment 
thereof absolutely and I am having 
transactions regarding the same, The 
remaining properties are my self ac- 
quired properties.” 


The High Court spelt out from the 
terms of clause 4 of the settlement 
deed that what was given to the 


first defendant was only a life inte- 
rest in respect of her 1/3 share, and 
not absolute ownership, The learned 
Judge in the course of his judgment 
referred to his “familiarity” with 
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Malyalam, the language-in which the 
deed was written and set out the 
“gist of the deed” in his own words. 
He translated clause. 4 a little dif- 
ferently from the translation relied 
on by the two courts . below. The 
learned Judge’s translation of cls. 1 
and 4 which are relevant for the 
present purpose is as follows: 


Clause 1. Item 1 will be enjoyed 
by you from today with full rights 
(absolute rights) and with 
powers of alienation, The remaining 
properties and buildings will be en- 
joyed by him during my lifetime 
without making any alienation.” 


Clause 4. “In regard to the 
other items excluding 1 (which I 
have given to you today with full 
rights), after my lifetime you 
take possession of No. 1 above, she 
should be in management of them 
and enjoy them in that capacity. 
After her lifetime Nos. 2and3 above 
will take those properties with full 
rights including powers of alienation 
(with absolute rights including powers 
of alienation).” 

“You” in clause 1 includes the wife 
of the settlor and their two daugh- 
ters, Arulayi Nadachi and Rosammal 
Nadachi, who have been referred to 


as No. 1, No. 2 and No. 3 respec- 
tively in clause 4. Even proceeding 
on the translation made by the 


learned Judge we do not see how it 
can be said that the first defendant 
was given only a life interest. It is 
said that the expression “full rights” 
or “absolute rights” in the first sen- 
tence of clause 4 should be contrast- 
ed with the same expression used in 
the last sentence of the clause with 
the words “including powers of ali- 
enation” added. According to the 
learned Judge, these words were 
added to indicate that when the set- 
tlor said that “after my lifetime you 
can take possession of them with 
“full rights”, he did not mean to 
grant absolute ownership to any of 
the three, The translation of the 
last sentence of clause 4 in Ex, A-1 
is not materially different: “ 

after the death of party No. 1 parties 
Nos, 2 and 3 shall take over the 
same absolutely with right of ali- 
enation thereto.” The learned Judge’s 
view is that the settlor’s intention 
was that the first defendant should 
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manage all the properties including 
those in the ‘shares of the daughters 
but after her lifetime the daughters 


would become absolute owners. This 
meéans that after the death of the 
first defendant her daughters would 


each become owner of half share in 
all the properties including those in 
their mother’s share, We do not 
think that the words “full rights” 
can be read in this restricted sense 
as the High Court has done. Clause 


_(1) provides that item No, 1 of the 


properties mentioned in the schedule 
to the settlement deed would be en- 
joyed by all the three from the date 
the ceed was executed with “full 
rights and with powers of aliena- 
tion.” It will be useful here to re- 
fer to clause 5 of the Deed which 


has not been translated by the 
learned Judge, Clause 5 says that 
certain properties were allotted to 


the settlor “absolutely” on partition 
and that he was in possession and 
enjoyment thereof “absolutely” and, 
further, that he was “having trans- 
actions regarding the same.” It is 
clear beyond doubt that the settlor 
held the properties referred to -in 
clause 5 as absolute owner though 
the words “with the right of aliena- 
tion” are absent here. It seems plain 
to us that the words “with the right 
of alienation” were added in the last 
sentence of clause 4 only to empha- 
sise that during the lifetime of the 
mother she would remain in manage- 
ment and enjoyment of all the pro- 
perties and the daughters would 
have no right of alienation in res- 
pect of the properties in their shares 
so long as she was alive. 


3. On the question of mesne 
profits, counsel for the appellant 
pointed out that clause 4 of the deed 
permitted the first defendant to 
“manage and enjoy” the properties 
given by the settlor to her daughters 
so long as she was alive, and there- 
fore she could not be made liable 
for mesne profits. Counsel for the 
first respondent drew our attention 
to the relevant portion of clause 4 
as translated by the learned Judge 
which according to her was more 
accurate. Clause 4 provides . inter 
alia that during the lifetime of the 
first defendant “she should be in 
management’ of the properties and 
“enjoy them in that capacity.” It 
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was submitted that the words “in 
that capacity’ indicated that the 
first defendant was to be in posses- 
sion of her daughters’ properties as 
manager only and therefore accoun- 


table to them for mesne profits, We- 


do not think that this contention is 
correct even on the translation as 
made by the learned Judge. The 
first defendant was given the right 
not only to manage but also “to en- 
joy.” This means in our opinion 
that she was to remain in possession 
f the properties in her daughters’ 
shares not as owner, but having a 
right to enjoy the profits thereof so 
long she was alive which is similar 
to the right reserved by the settlor 
for himself in. clause 1 in respect of 
the properties other than item 1 of 


the properties mentioned in the 
schedule to the deed. 
4. Counsel for the first res- 


pondent also sought to read clause 4 
as giving the first defendant a right 
of management over all the proper- 
ties which implied, the argument 
proceeded, that she had only a life 
interest in respect. of her own share, 
because there was no point in giving 
her a right of management over pro- 
. perties of which she was the abso- 
_lute owner. We do not think that 
clause 4 can be read in the way 
suggested by the learned counsel for 
the first ' respondent. The opening 
paragraph of the settlement deed 
makes it quite clear that the proper- 
ties were given to the first defen- 
dant and her two daughters -abso- 
lutely subject to the terms set out 
in the five clauses that followed. 
Clause 4 does not limit the first de- 


fendant’s rights in her own share 
but imposes a limitation on the 
rights of her daughters as long as 


she was alive. 


5. The High Court in de- 
ereeing. the claim for mesne profits 
observed: 

“It is quite possible that the set- 
tlor when he directed that the pro- 
perty should be managed by his wife 
had in view the status of his daugh- 
ters. as unmarried and therefore un- 
_ prétected young - women at that 
time.” 

This isan unwarranted conjecture, 
contrary to the plain words of the 
Deed, and this is also not the case 
of any of the parties. 
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6. . In the result this appeal is 
alowed: the judgment and` decree 
passed by the High Court are — set 
aside and the decree of thè trial 
Court in so far as it directs.. - the 


_ plaintiff’s 1/3` share in the suit’ ‘pro- 
perties to be partitioned by metes 


and bounds is affirmed but the claim 
for mesne profits is dismissed, This 
is an appeal from the preliminary 
decree, Counsel for the parties have 
no information if a final: decree has 
been passed during the pendency of 
the appeal in this Court. We there- 
fore direct that if a final decree has 
been passed in the suit, it will stand] 
varied in accordance with our judg- 
ment in this appeal. In the circum- 
stances of the case we direct the 
parties to bear their own costs 


throughout. 
Appeal allowed. 
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(A) Constitution of India, Article 
227 — Other adequate and compre- 
hensive remedy by way of appeal 
to High Court itself, available but 
not availed of — Circumstances not 
extraordinary — Interference under 
Art, 227 in favour of petitioner held 
was erroneous and quashed — Spe- 
cial Civil Appln. No. 2936 of 1975, 
D/- 18-11-1975 (Bom), Reversed. 


“ B who was inducted under an 
agreement with A, as a paying guest, 
sought to take advantage of the 
amendment in Bombay Rent Control . 
Act, by the introduction of Section 
15- A, which gave protection against 
eviction to persons in possession of 
premises as licensees by deeming 
them to be tenants and fil- 
ed a suit in the Small Cause 
Court claiming that he was a deem- 
ed tenant. B also obtained an ex 
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parte injunction from.that Court: re- 
straining A from taking forcible pos- 
session of the portion of A’s flat in 
B’s possession. A thereupon filed a 
suit in the City Civil Court for re- 
covering possession on the ground 
that B was a paying guest and the 
period of his agreement had come 
to an end, The preliminary issue re- 
lating to jurisdiction of the City 
Civil Court to try the suit was de- 


cided in favour of A and the deci- 


sion was confirmed in appeal by the 
High Court. B thereafter filed an 
application in the City Civil Court 
for stay of suit under Section 10, 
Civil P. C. on the ground that the 
earlier suit raising the same issue 
was pending in the Small Cause 
Court, The City Civil Court re- 
jected that application and ultimate- 
ly decreed the suit in favour of A. 
B, instead of preferring an appeal to 
the High Court against the decree of 
the City Civil Court, filed an appli- 
cation under Art. 227 of the Consti- 
tution for quashing the decree of the 
the City Civil Court, on the main 
ground that the City Civil Court had 
no jurisdiction to try the suit and in 
passing the decree for eviction, the 
City Civil Court had usurped the 
jurisdiction of the Small Cause 
Court. The High Court in disposing 
of the application finally under Arti- 
cle 227, did not interfere with the 
decree passed by the City Civil 
Court, but merely directed stay of 
execution of that decree until the 
earlier suit filed by B was decided 
by the Small Cause Court and ob- 
served that the decision of the City 
Civil Court should not be regarded 
as binding on the parties in the ad- 
judication of the case before the 
Small Cause Court, In appeal before 
Supreme Court by special leave: 


Held that the respondent had 
clearly a legal remedy available to 
him by way of an appeal against the 
decree of the City Civil Court and 
that remedy was not only adequate 
but was more comprehensive than 
the one under Art. 227 of the Cone 
stitution. It is true that, despite the 
existence of an alternative legal re- 
medy, the High Court may interfere 
in favour of an applicant under Arti- 
cle 227-of the Constitution, but this 
was. certainly not one of such extra- 
ordinary cases. It was not proper 
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for the High Court to entertain an 
application under Art, 227 against a 
decree passed `> by a subordinate 
Court when the procedural law al- 
lows an appeal against it and that 
appeal lay to the High Court itself. 
(Para 6) 
The jurisdiction under Art. 227 
of the Constitution is an extraordi- 
nary jurisdiction which is to be exer- 
cised sparingly and in appropriate 
cases and it is not to be exercised 
as if it were an appellate jurisdic- 
tion or as if it gave unfettered and 
unrestricted power to the High 
Court to do whatever it liked, 
(Para 6) 
Apart from this, the final order 
passed by the High Court and the 
direction given, were clearly errone- 
ous. The order must be quashed 
and the application under Art. 227, 
dismissed. Special Civil Appln. No. 
2936 of 1975, D/- 18-11-1975 (Bom), 
Reversed. (Para 6) 


Judgment of the Court was de- 
livered by 


BHAGWATI, Je— This appeal 


by special leave is directed against 
an order passed by the Bombay 
High Court disposing of Special 


Civil Application No. 2936 of 1975 
filed by the respondent against the 
appellant. The facts giving rise to 
the appeal are a little interesting and 
a mere narration of them will show 
how extraordinary is the order made 
by the High Court which is im- 
pugned in the appeal. - It must be 
said in fairness to the learned coun- 


sel appearing on behalf of the res- 
pondent that he did not seek to 
support the order and frankly con- 


ceded that it was unsustainable, This 
was in keeping with the highest tra- 
ditions of the bar in the country. 

2. The -appellant is a tenant 
in respect of Flat No. 5 on the 
second floor of a building situate in 
Dadar Parsi Colony in the City of 
Bombay. The respondent had adver- 
tised for accommodation as a paying 
guest. In response to the advertise- 
ment, the appellant contacted the 
respondent and ultimately as a re- 
sult of negotiations, an agreement 
dated Ist June 1972 was entered in- 
to between the appellant and the 
respondent whereby the appellant al- 
lowed the respondent to occupy and 
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utilise one bed room together with a 
bath room and a furnished kitchen 
in the flat as a paying’ guest for a 


period of eleven months commencing. 
from ist June 1972 on payment of. 


compensation at the rate of Rs, 350/- 
per month. During the pendency of 
this agreement, the Bombay Rents, 
Hotel and Lodging House Rates 
Control Act, 1947 (hereinafter refer- 
red to as the Bombay Rent Act) was 
amended by the introduction of Sec- 
tion 154 which gave protection 
against eviction to persons who were 
in possession of premises as licensees 
on ist February 1973 by deeming 
them to be tenants of the landlords. 
The respondent secking to take ad- 
vantage of this amendment in the 
Bombay Rent Act, filed a suit in the 
Court of Small Causes Court, Bom- 
bay on 4th April 1973 claiming that 
he was a deemed tenant in respect 
of the entire flat and praying that 
the standard rent of the flat be fix- 


ed at Rs. 50/- per month, The res- 
pondent also obtained an ex parte 
injunction from the Small Causes 


Court on 24th April, 1973 restraining 
the appellant and her father from 
taking forcible possession of the flat 
from the respondent without due 
process of law or interfering with 
his possession of the flat. Imme- 
diately, as soon as the order of ex 
perte injunction was served on her, 
the appellant made an application to 
the Small Causes Court and on her 
application, the ex parte injunction 
was varied and it was confined only 
to the portion of the flat which 
formed subject-matter of the agree- 
ment dated 1st June 1972. 


3. Since the appellant was 
restrained from taking possession of 
the portion of the flat in the occupa- 


tion of the respondent without due 
process of law, the appellant filed 
suit No. 3413 of 1973 in the City 


Civil Court, Bombay on 26th April- 


1973 for recovering possession on 
the ground that the respondent was 
a paying guest and the period of 
his ‘agreement having come to an 
end, he was bound to remove him- 
self together with his belongings 
from the said portion of the flat. 
The appellent took out a notice of 
motion in the suit for an injunction 
restraining the respondent from in- 
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terfering with.or disturbing the pos- 
session of' the appellant in respect of 


-the flat or from trespassing upon it, 


save in respect of the portion which 


„the respondent had been allowed to 
: occupy as a paying guest. 


On the 
notice of motion, an ex parte injunc- 
tion was granted by the City Civil 
Court and this order of injunction 
was executed on 4th May 1973 by 
removing the lock of the respondent 
on the kitchen. The respondent there- 
after moved the City Civil Court for 
restoration of the possession of the 
kitchen, but his application was re- 
jected by the City Civil Court on. 
29th April 1974. An appeal prefer- 


red by the respondent against this 
order was also dismissed by the 
High Court on 17th July 1974. The 
suit then came up for hearing and 


two preliminary issues were tried by 
the City Civil Court, one relating to 
court-fees and the other relating’ to 
jurisdiction, We are not concerned 
with the issue relating to court-fees 
and hence we need not pause to con- 
sider it. The issue relating to juris- 
diction was that since the respon- 
dent had taken up the plea that he 
was a deemed tenant in respect of 
the flat, the City Civil Court had no 
jurisdiction to try the suit and the 
suit fell within the exclusive juris- 
diction of the Small Cause Court 
under Section 28 of the Bombay 
Rent Act. This preliminary issue 
was decided against the respondent 
and it was held that the jurisdic- 
tion of the Court was to be decided 
by reference to the allegations made 
in the plaint and since the case of 
the appellant in the plaint was that 
the respondent was a paying guest, 
the City Civil Court had jurisdiction 
te try the suit. The respondent 
challenged the correctness of -this 
view by preferring an appeal to the 
High Court. The appeal came up 
for hearing before Lentin, J., but 
since there was a divergence of views 


between two single Judges of the 
High Court, Lentin, J., referred the. 
appeal to a Division Bench. The 


Division Bench by a judgment dated 
lith February 1975 upheld the view 
taken by the City Civil Court’ and 
holding that, on the allegations in 
the plaint, the City Civil Court had 
juri:diction to entertain the suit,. dis- 
missed the appeal. . 
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4. -The “respondént thereafter 


took out a notice of motion in the 


City Civil Court suit on’ March - 4, 
1975 praying for stay of that suit 
under Séction 10 of the Civil Proce- 
dure Code on the ground that the 
earlier suit raising the ‘same issue 
was pending in the Small Cause 
Court. The City Civil Court reject- 
ed the application for stay of the 
suit and dismissed the notice of mo- 
tion on 2nd May 1975. This was 
followed by an appeal, but the ap- 
peal was also dismissed by the High 
Court on 8th July 1975, The City 
Civil Court thereafter proceeded with 
the hearing of the suit and ultimate- 
ly by a judgment dated 2nd August 


1975 decreed the suit in favour of 
the appellant, The City Civil Court 
took the view that the respondent 


was a paying guest of the appellant 
in respect of a portion of the flat 
and since the period of the agree- 
ment under which the respondent 
was given that portion of the flat 
as a paying guest expired on 30th 
March 1973, the respondent was not 
entitled to continue to occupy or 
utilise the said portion of the flat 
and since paying guest is excluded 
from the operation of Section 15A, 
the respondent was not entitled to 
protection under that section, The 
City Civil Court, however, granted 
three months’ time to the respon- 
dent to prefer an appeal, if he so 
wished. 


5. The respondent could have 
preferred an appeal to the High 
Court against the decree passed by 


_the City Civil Court -but instead of 


doing so, the respondent filed Spe- 
cial Civil Application No, 2936 of 
1975 in the High Court under Arti- 
cle 227 of the Constitution for quash- 
ing and setting aside the decree of 
the City Civil Court. The main 
ground on which relief was sought 
by the respondent was that the City 
Civil Court had no jurisdiction to 
try the suit and in passing the decree 
for eviction, the City Civil Court 
had usurped the jurisdiction of the 
Small Cause Court. Immediately on 
filing the Special Civil Application, 
the respondent obtained an ex parte 
order from the Vacation Judge stay- 
ing the operation of’ the decree of the 
City Civil Court, but on application 


` made on behalf of the appellant, the 
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: out that the Special Civil 
‘tion was not maintainable 
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ex parte order was vacated by the 
Vacation Judge on 8th November 
1975. The Vacation Judge pointed 
Applica- 
since an 
adequate alternative legal remedy 
by way of appeal was open to the 
respondent, The Special Civil Ap- 
plication thereafter came up for ad- 
mission before Vaidya, J., and the 
learned Judge took it up for final 
hearing within seven days and dis- 
posed it of by a judgment dated 18th 
November 1975, The learned Judge 
curiously enough did not interfere 
with the decree passed by the City 
Civil Court but merely directed stay 
of execution of that decree until the 
earlier suit filed by the respondent 
against the appellant was decided by 
the Small Cause Court and observ- 
ed that it should be open to the 
Small Cause Court to arrive at its 
own conclusion without being in any 
way bound by the decision of the 
City Civil Court, or in other words, 
the decision of the City Civil Court 
should not be regarded as binding 
on the parties in the adjudication of 
the case before the Small Cause 
Court, The order appeared to us to 


be so patently erroneous that we 
promptly granted special leave to 
the appellant and fixed an early 


date for the hearing of the appeal. 


6. It is very difficult to ap- 
preciate the reasoning behind the 
order made by the High Court, It is 
to say the least an extraordinary 
order which flies in the face of law 
and judicial procedure, The res- 
pondent had clearly a legal remedy 
available to him by way of an ap- 
peal against the decree of the City 
Civil Court and this remedy was not 
only adequate but more comprehen- 
sive than the one under Art, 227 of 
the Constitution, Even so, for some 
inexplicable reasons, the respondent 
chose to prefer a Special Civil Ap- 
plication under Art. 227 of the Con- 


stitution and Vaidya, J., entertained 
the Special Civil Application and 
granted relief to the respondent 


casting to the winds the well-settled 
principle that the High Court does 
not ordinarily, in exercise of its dis- 
cretion, entertain a special civil: ap- 
plication under Art. 227 of the Con- 
stitution where an adequate alterna- 
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tive legal remedy is available to the 
appelicant, It is true that this prin- 
ciple is not rigid and inflexible and 
there can be extraordinary circum- 
stances where despite the exis- 
tence of an -alternative legal remedy, 
the High Court may interfere in 
‘favour of an applicant, but this was 
icertainly not one of such extraordi- 
nary cases, It is indeed difficult to 
see how the learned Judge could en- 
tertain a Special Civil Application 
against a decree passed by a subor- 
dinate court when the procedural 
law allows an appeal against it and 
that appeal lies to the High Court 





itself, It must be realised that the 
jurisdiction under Art. 227 of the 
Constitution is an extraordinary 


jurisdiction which is to be exercised 
sparingly and in appropriate cases 


and it is not to be exercised ‘as if it- 


_ were an appellate jurisdiction or as 
if it gave unfettered and unrestrict- 
ed power to the High Court to do 
whatever it liked. That apart, it 
is interesting to note that the order 
passed by the learned Judge was 
not an interlocutory order but a final 
order disposing of the special civil 
application and by that order the 
learned Judge did not set aside the 
decree passed by the City Civil 
Court, but merely directed stay of 
its execution pending the disposal of 
the Small Cause Court suit. It de- 
fies one’s comprehension as to how 
such an order could be made by the 
learned Judge. It is also difficult 
to see how the learned Judge could 
give a direction that the decision of 
the City Civil Court on the issue 
whether the respondent was a pay- 
ing guest would not bind, the parties 
in the adjudication of the Small 
Cause Court suit, The question whé- 
ther the parties in the Small Cause 
Court suit would be bound by the 
decision of the City Civil Court 
would be a question which would 
arise for determination in the Small 
Cause Court suit and the Small 
Cause Court would have to deter- 
mine it in deciding the suit before 
it. If the decision of the Small Cause 
Court is erroneous, the aggrieved 
party would have a right to file an 
appeal against it and the appellate 
court would then consider this ques- 
tion and adjudicate -upon it. But we 
fail to understand how the learned 
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Judge could, without any decision. 
having been given by the Small 
Cause Court and such decision hav- 
ing been brought up before him in 
appeal or revision, enter upon a 
consideration of this question and 
pronounce upon it. The order pass- 
ed by the learned Judge was clear- 
ly erroneous and it must be quashed 
and set aside and the Special Civil 


Application must be dismissed. We 
may make it clear that whenever 
the Small Cause Court hears the 


suit it will not take into account 
any observations made by the learn- 
ed Judge in the impugned judg- 
ment in regard to the question whe- 
ther the decision of the City Civil 
Court is binding or not and it will 
proceed to decide the suit before it 
in the light of what it considers to 
be the correct legal position, 


7. We therefore set aside the 
order passed by the High Court and 
reject the . Special Civil Applica- 
tion, On the respondent giving an 
undertaking to this Court through 
his counsel that he will not part 
with the possession or occupation of 
any portion of the premises in dis- 
pute in favour of any one else or 
induct any one else in possession or 
occupation of the same, we direct 
that the appellant will not execute 
the decree for eviction passed by 
the City Civil Court for a period of 
two weeks from today. The res- 
pondent will pay to the appellant 
costs of this appeal as also costs in 
the High Court. 

Appeal allowed. 


AIR 1976 SUPREME COURT 2450 
(From: Madras) 
A. N. RAY, C. J. AND JASWANT 
SINGH, J. : 


T, G. Appanda Mudaliar (dead) 
by L. Rs., Appellant v. State of Mad- 
Tas, Respondent. 


Civil Appeal No. 80 of 1974, 
D/- 11-3-1976. 

(A) Constitution of India, Article 
136 — New point — Point not rais- 


ed before High Court but taken in 


special leave: petition will not ordi- 
. narily be allowed — However, 





HT/HT/C583/76/KSB 





1976 
_question raised being purely one- of 


‘construction of statute was allowed . 


to be raised, (Para 4) 

(B) Tamil Nadu Hindu Religious 
and Charitable 
of 1959), S. 2 — Notification under 
extending all or any of the ` provi- 
sions of Act to Jain public institu- 
tions and endowments — Provisions 
so extended shall apply to any insti- 


- tution — Act can, therefore, be ap- 
plied to a particular institution 
which is being mismanaged,’ 

(Para 6) 


(C) Tamil Nadu Hindu Religious 


‘and Charitable Endowments Act ‘(22 


© of 1959), S.2(2) — Jain Public Reli- 


oh 


-pellant before the High’ 


pious Institution to which Act has 
been extended Appointment of 


-Hindu Commissioner can be made, 


The provisions of the Act parti- 
cularly those relating to appointment 
of Commissioner or creation of a fund 
pertain to administration and work- 
ing of the Act. It has not been dis- 
puted that there is any interference 
with any religious ceremonies of the 
institution, Therefore, even a’ Hindu 


Commissioner in the context of the 


provisions of the Act is competent to 
perform the duties contemplated by 
the Act, AIR 1972 SC 2119, Ref. to. 


(Para 8) 


Cases Referred: 
AIR 1972 SC 2119 = l 
-118 = 1972 Tax LR 2400 8 

The Judgment of the- Court was 

delivered by 
. RAY C. J:— 

special leave from the judgment D/- 
92-11-1972 of the Madras High 
Coutt. 

2. The appellant challenged 
the notification dated ` 21st May, .1964 
bearing No. 1462 of the Revenue De- 
partment. The contention of the ap- 
Court “was 
based on Article 14 ‘that there were 
no guidelines to apply the provisions 
of the Tamil Nadu Hindu ` Religious 
and Charitable Endowments _ Act, 
1959 (hereinfater called the Act) to 
the Jain Institutions. ‘The High 
Court did ‘not- accept the: COREA ION. 
of the appellants.” > = 4 

3. ‘Counsel for the” appèllant 
with -fairness realised that there was 


Chronological Paras 


“mo force in the contention based on 


Article 14, He also pointed out that 
the reason why he did not press it 


T.G. A. Mudaliar v. State of Madras (Ray C. J.) 


‘Endowments Act (22 - 


.ed is that this Act does 
(1972) 3 SCR. 


This appeal is by. 
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-was that the notification was made 


eleven years’ ago and there was an 
order of stay of operation of the im- 
peached order. Counsel submitted 
that the stay order for over eleven 
years should not be continued for a 
further period if the matter were to 
be adjourned again on the ground of 
Article 14 being involved in the Ap- 


peal. Counsel, therefore, did not 
rely on Article 14. 
4.° Counsel for the appellant 


contended that real submission was 
that Section 2 of the Act could not 
be applied to an individual Jain ins- 
titution. This point was not can- 


vassed in the High Court, This is` 
one of the points mentioned in the. 


Special Leave Petition. Ordinarily 
this Court does not allow a new 
point to be taken because this Court 
would always like to have the views 
of the High Court, In view of the 


fair attitude of Counsel for the ap- 


pellant we gave him leave to urge 
this new point because it is a pure 
question of the construction of the 
statute. | 

5. The contention based on 
Section 2 of the Act is that the pro- 
visions can be applied to all. Jain 
institutions and not to one isolated 
Jain institution. The reason advanc- 
not apply 
to Jain institutions and if- this 
to be applied there has to be a noti- 
fication., The historical background 
for which the Jain institutions were 
excluded from the operation of ‘the 
Act save by notification has princi- 
pally three features, First, Jain 
institutions have always been manag- 
ed by elected bodies and have by 
and. large been very. well. run, Cases 
of. mismanagement have been very 
few (wide, „para. 14 of Chap. . IX 


do ‘not have any mahant in charge of 
religious, institutions in order to do 
anything | corresponding to the she- 
baits of Hindu temples. and their 
acharyas dó not own any property or 
accept any offérings (see. paragraph 
6 of the same Report), Third, here- 
ditary trusteeship.is not_ prevalent 
among the Jains. “` 

6. The provisions of the Act 
are clear and plain. The Govern- 
ment . may, 
Section. 2.of the Act extend to Jain 


has ` 


of. 
the Report. ‘of the H.R. E, ‘Commis-, 
sion, 1960). Second, Jain institutions: 


a 


‘by notification, under], 
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public iristitutions and. endowments, 
all or any of the provisions of the 
Act, and thereupon the provisions so 
extended shall apply to any institu- 
tion. If the Act is to be applied to 
one Jain institution on the ground of 
mismanagement of a particular in- 
stitution it is not reasonable to sup- 
pose that the Act will therefore have 
to be applied to all Jain institutions. 
The reason is obvious. All the insti- 
tutions may not be mis-managed 
like the one to which the Act is be- 
ing applied, 


7. Another contention which 
was brought in aid by counsel for 
the appellants was that Section 2 (2) 
of the Act said that wherever the 
word ‘Hindu’ occurred, it shall, in 
respect of Jain Public Religious Insti- 
tutions and Endowments to which the 
provisions of the Act have been ex- 
tended, be construed to mean ‘Jain’. 
Counsel referred to Sections 9, 10, 
12, 14, 96 and 107 of the Act and 
submitted that a Jain Commissioner 
would have to be appointed, The ap- 
pellant submitted that it would be 
difficult and impracticable to get a 
Jain Commissioner from the mem- 
bers of Judicial Service. It was also 
said that a special fund would have 
to be created. 


8. Counsel for the respondent 
rightly submitted that the provision 
in Section 2 (2) of the Act said that 
the word ‘Hindu’ would be constru- 
ed to mean ‘Jain’ unless the context 
otherwise requires, He relied on the 
decision of this Court in Commr. of 
Wealth Tax, West Bengal v. Champa 
Kumari Singhi, (1972) 3 SCR 118 = 
(AIR 1972 SC 2119) where this Court 
has held that Jains are Hindus. The 
provisions of the Act particularly 
ithose relating to appointment of 
Commissioner or creation of a fund 
‘pertain to administration and work- 
[ing of the Act. It has not been dis- 
puted that there is any interference 
with any religious ceremonies of the 
institution. Therefore, even a Hindu 
Commissioner in the context of the 
provisions of the Act is competent 
fto. perform the duties: contemplated 
by the Act. 


9. It has to be seen as to 
why this notification was made in 
this particular case. The Govern- 
ment exercised the power under Sec- 
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tion 2 (1) of the Act for the reasons. 
that the accounts were not.” main- 
tained properly, that surplus funds 
of the temple were not invested in 
Banks and that temple funds were 
being utilised for the personal inte- 
rests of the trustees. These are 
serious charges relating to the ac- 
counts of the temple, It can hardly 
be said that the notification propos- 
ing to apply the Act to an institu- 
tion in these circumstances requires’ 
assistance of a Jain Commissioner or 
a Jain to adminsiter the institution. 

10. Counsel for the respon- 
dent rightly submitted that the rea- | 
son why the Act was not to apply 
to Jains was to confer a benefit on 
Jains because of the Report relating 
to Jain institutions, There were no 
instances of mismanagement or mal- 
administration of Jain institutions. 
This benefit given to Jain institutions 
can be departed from when the Act 
is applied to a Jain institution as has 
happened in the present case. We 
have already pointed out that the 
Act, can apply to one institution be- 
cause there is no compelling reason 
to read the Act in plurality in rela- 
tion to Jain institutions. Mismanage- 
ment or mishandling of accounts is 
not a ubiquitous feature, It may be 
found only in a single instance, 

1i. For the foregoing reasons 
the contentions of the appellant are 
not accepted. 

12. The appeal is dismissed. 
Parties will pay and bear their own 
costs. 

Appeal dismissed. 


AIR 1976 SUPREME COURT 2452 
(From: Patna)* 
A. N. RAY. C. J., M. H. BEG AND 
JASWANT SINGH, JJ. 

M/s. Indian Iron and Steel Co. 
Ltd., Appellant v. Cess Deputy Col- 
lector and others, Respondents, 

Civil Appeals Nos, 1300 to 1309 
of 1969. D/- 4-3-1976. 

(A) Bengal Cess Act (9 of 1880), 
Sections 5, 6 and 72 — Cess Manual, 








Appendix E-C — Assessment of pro- 

*C. W. J. C. Nos. 833 to 842 of 
1968, D/- 17-9-1968—(Pat.)). 
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fits — What deductions are permis- 
sible: C. W. J. C. Nos. 833 to 842 of 
1968, D/- 17-9-1968 (Pat), Reversed. 


The manner in which disintegra- 
tion should take place or the com- 
ponents or items which would have 
to be taken into account in arriving 
at ‘the annual profit’ from the Mine 
for the purpose of being brought to 
tax under Sections 6 and 72 is left 
to enquiry by the relevant compe- 
tent authorities. The impugned ob- 
servation made by the Board of Re- 
venue that the authority (The Cess 
Deputy Collector) should take parti- 
cular care to ensure that only such 
deductions which are attributable to 
mining operations are actually al- 
lowed as permissible under Appendix 
E-C of the Cess Manual, is not the 
correct view to take in regard to as- 
sessment of profit for the purpose of 
payment of tax. AIR 1963 SC 577, 
Followed. C.W.J.C. Nos. 833 to 842 
of 1968, D/- 17-9-1968 (Pat), Revers- 
ed. (Para 3) 
Cases Referred: Chronological Páras 
AIR 1963 SC 577 = 1963 Supp (1) 

SCR 199 3 


_ The Judgment of. the Court was 
delivered by 


RAY, C. Ju-— These appeals by 
certificate are against the judgment 
and order dated 17 September, 1968 
of the Patna High Court in C. W.J. 
C. Nos, 833 to 842 of 1968. 


2. The only point 
in these appeals is 
Board of Revenue was correct in 
stating “He (Cess Deputy Collector) 
should take particuler care to en- 
sure that only such deductions 
which are attributable to mining 
operations are actually allowed, if 
permissible under Appendix E-C of 


involved 
whether the 


the Cess Manual.” 


3. It is common ground 
that the decision of this Court in 
Tata Iron & Steel Co, Ltd. v. State 
of Bihar, 1963 Supp (1) SCR.199 = 


(AIR 1963 SC 577) applied to the 
parties in these appeals. The up- 
shot of the decision is that -cess is 


payable by M/s. Indian Iron & Steel 
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Co. Ltd. The only controversy is 
what deductions’ are permissible, The 


decision in the Tata Iron and Steel 
Co. Ltd. case (supra) shows that 
“where activities other than mere 


winning the ore are carried on by 
an assessee with a view to convert- 
ing the ore into a finished product 
and there is a transaction of sale of 
the ultimate product and the profit 
derived fram the working of the mine 
is imbedded in the final realisation, 
the profit which accrues to the asses- 
see from the mining operation can 
be distintegrated and ascertained, and 
a tax levied thereon. In the afore-, 
said decision, 1963 Supp (1) SCR 199 
at pp. 226 and 227 = (AIR 1963 SC 
577 at page 588) this Court has held 
that on a construction of .Secs. 5, 6 
and 72 of the Bengal Cess Act, 1880, 


as.amended in Bihar, the cess is 
payable by the appellant and the 
manner in which disintegration 


should take place or the components 
or items which would have to be 
taken into account in arriving at ‘the 
annual profit’ from the mine for the 
purpose of being brought to tax 
under Sections 6 and 72 is left to 
enquiry by the relevant competent 
authorities, The observation made 
by the Board of Revenue that the 
authority (The Cess Deputy Collec- 
tor) should take particular care to 
ensure that only such deductions 
which are attributable to mining 
operations are actually allowed as 
permissible under Appendix E-C of 
the Cess Manual, is not the correct 
view to take in regard to assessment 
of profit for the purpose of payment 
of tax, Assessment of profit will be 
made in accordance with law and in 
the light of the aforesaid decision of 
this Court. 


4. We therefore allow the ap- 
peals and direct the parties to pay 
and bear their own costs. 


Appeals allowed. 
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AIR 1976 SUPREME COURT 2454 
(From: Award of Industrial 
Tribunal, Delhi)* 

Y. V. CHANDRACHUD AND V, R. 
KRISHNA IYER, JJ. 

Municipal Corporation of Delhi, 
Appellant v. Rasal Singh ete, Res- 
pondents. 

Civil Appeals Nos, 579 to 678 of 
1970, D/- 3-3-1976. 

© (A) Industrial Disputes Act 
(1947), S. 33 — Dispute relating to 


status of workers as regular emplo- 
yees or only casual workers though 
continuously on muster rolls, pend- 


ing before Tribunal — Workers jet- 
tisoned for 4 or 5 days and, later, ‘re- 
absorbed — Discharge of workers 
during pendency of dispute — Tri- 
bunal accepted allegations of oblique 
motives such as a clever move to 
avoid continuous service of 240 days 
and awarded wages for the broken 
period — Award held was essentially 
just — However, the damaging re- 
marks about the motives of the em- 
ployer Municipal Corporattion were 
held unwarranted and hence diluted. 

(Paras 2, 3) 

Dr. Anand Prakash, Sr. Advocate, 
(Mr. H. K. Puri and- Mrs, L. A. Pra- 
kash, Advocates, with him), for ` Ap- 
pellant; Mr D. P. Singh, Sr, Advo- 
cate, (M/s. S.C. Agarwal, V. J. Fran- 
_ cis and Mrs. M. Alva, Advocates with 
him), for Respondents. 


Judgment of the Court was de- 
livered by 

KRISHNA IYER, J.:— We are 
handling an extraordinary case-load 
of a hundred appeals by the Munici- 
pal Corporation of Delhi (the com- 
mon appellant) against an award of 
the Industrial Tribunal, Delhi, grant- 
ing 4 or 5 days wages to a hundred 
workers who had been employed on 
road-making and like. jobs for seve- 
ral years, some going even back to 
1958. The appellant is obviously a 
public sector corporation which is 
supposedly a model employer, the 
appellees are petty workers who 


*(Complaint I, D. Nos. 14 to 77, 79 
to 87, 93 to 96, 98, 101, 107 to 109 
111 to 113 and 115 to 129 of 1969, 
D/- 4-10-1969— (Industrial Tribu- 
bunal, Delhi)). 
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have not been confirmed in the re- 
gisters but are on the pay-roll as 
casual, though continuous workers; 
the break is for a few days and the 
financial burden cast by the award 
is around Rs. 5,000/-, And yet, the 
model employer has lavished on 
these hundred appeals to the Sup- 
reme Court of India on principle. 


Poor reflection on ‘principles’ pro- 
mpting public sector undertakings and - 
on prudence in litigation policy and 
outlay and the scant regard for the 
Supreme Court being approached 
only on supreme issues. These ob- 
servations are an expression of this 
court’s allergy to the frequency with 
which, in the name of ‘principle’, 
the State and public sector institu- 
tions spiral up the litigation ladder 
and spend considerable sums of pub- 
lic money in cases which should 
have been adjusted by imaginative, 
conciliatory and wise attitudes, while 
professing profound concern for the 
welfare of labour, An aware emplo- 
yer should be the last litigant, costs 
in court being unproductive and even 
counter-productive, 


2. ` The facts in the single 
dispute spread out into a hundred ap- 
peals are that the workers were jet- 
tisoned for a few days and, later, 
re~absorbed, thus depriving the 
workers of the small wages for short 
spells, An industrial dispute was 
pending at this time relatnig to the 
status of the workers as regular em- 
ployees or only casual workers 
though ‘continuously on the muster 
rollos’. Discharge of these workers 
during the pendency of the dispute 
before the Tribunal attracted Sec- 
tion 33 of the Industrial Disputes 
Act which was invoked by the af- 
fected workmen, The plea of the 
Municipal Corporation of budgetary 
provision having petered out as jus- 
tifying- the non-employment was dis- 
believed by the ‘Tribunal, Oblique 
motives such as a clever move to 
avoid a continuous run of 240 days 
of work which entails certain respon- 
sibilities were alleged by the work- 
men and upheld by the ‘Tribunal. 
But, having heard counsel on both 
sides, we are happy to hold that 
since the award is essentially just it 
must stand and, while the Municipal 
Corporation has erred in refusing, 
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from whatever motive work for a 
few days, the Tribunal had ~- read 
more into the mind of' the Commis- 
sioner than was warranted by the 
record. We are not satisfied that the 
appellant acted out of improper ob- 
jects and, to. that- extent, undo the 
damaging remarks in the award 
under appeal, The workmen have 
since been held in the Industrial 
_ Dispute to be only casual labourers 
although we hope this will be no 
weapon in the hands of the. emplo- 
yer to breach fair norms, The wa- 
ges for the broken period will be 
paid by the appellant within one 
month; the injurious imputations in 
the award against the Corporation 
are unnecessary for reaching the 
conclusion and we do not regard it 
as fair to stamp the Corporation 
with unfair labour practice, These 
conclusions are mutually satisfactory 
as attested by counsel on both sides 
and we too share in the happy end- 
ing to a forensic saga of: misfortune. 

3. We affirm the award sub- 
ject to the dilution of observations 
about the motives of the Corpora- 
tion, and further direct payment of 
the sums directed by the award, to- 
gether with costs, which we collec- 
tively quantify at Rs. 1,000/- (Rupees 
one thousand) within one month from 
to-day. 

4, Counsel Shri D, P, Singh 
on behalf of the workmen assured 
the Court that no further legal pro- 
ceedings will be taken by his clients 
on the score of alleged breach of 
Section 33 of the Industrial Disputes 
Act, 

Order- accordingly. 


AIR 1976 SUPREME COURT 2455 ; 
. (From: Punjab & Haryana)* 
P. N. BHAGWATI, R. S. SARKARIA AND 
S. MURTAZA FAZL ALI, JJ. 
Ram Murti and another, Appellants 
v. State of Haryana, Respondent. 
Criminal Appeal No. 288 of 1971, D/- 
14-9-1976. . 
(A) Penal Code (1860), Sectioùs 302, 
304 and 34 — Injuries caused by appel- 
lants sufficient in ordinary course of nature 
to cause death — Appellants did intend to 


*(Criminal Appeal No. 45 of 1968, D/- 5-1- 
_ 1971 (Punj & Har).) © 
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cause those injuries — Held that High 
Court was correct in altering conviction 
from Sections 304/34 to 302/34. AIR 1958 


“SC 465, Rel. on; Criminal Appeal No. 45 


of, 1968, D/- 5- 1-1971 (Punj & Har), 
ed, (Para 2) 
(B) Criminal P. C. (1974), S. 154 — 
Delay in giving First Ioformation Report 
— Explanation fòr delay found not very 
a aractary — By itself, not a ground for 
disbelieving prosecution evidence. 
(Para 2) 
Cases Referred: Chronological Paras 
AIR 1958 SC 465 = 1958 Cri LJ 818 2 

Mr. B. Datta, Advocate. A. C., for Ap- 
pellants; Mr. H. S. Marwah, Advocate 
and Mr. R. N. Sachthey, Advocate, for 
Respondent. 

The Judgment of the Court was de- 
livered by: 

BHAGWATI, J.:— The appellants 
and three others were tried before the 
Additional Sessions Judge, Hissar for of- 
fences under Section 148, Section 302 read 
with Section 149 and Section 323 read 
with Section 149° of the Indian Penal 
Code. The gist of the offences charged 
against the appellants and the other co- 


` accused was that they formed an unlaw- 


ful assembly with the common obfect of 
causing the death of one Khub, Ram and 
assaulting his companion Surja and that 
in prosecution of such common object, 
they intentionally caused the death of 
Khub Ram, and two of the other ¢o-ac- 
cused voluntarily caused simple hurt to 
Surja. The prosecution case was support- 
ed by the. evidence- of Surja, who was ad- 
mittedly an eye-witness to the 
and relying on the evidence of Surfa, the 
learned Additional Sessions Judge con- 
victed the appellants and two of the other 
co-accused, namely, Kanshi Ram and Mani 
Ram of the offence under Section 304 
Part II read with Section 34 of the Indian 
Penal Code for causing the death of Khub 
Ram, and Kanshi Ram and Mani Ram also 
for the offence’ under Section 323 read 
with Section 34 of the Indian Penal Code 
for causing simple injuries to Surja. ‘The 
fifth co-accused, namely, Ramji Lal was 
acquitted by the learned additional Ses- 
sions Judge since the evidence did not 
establish beyond doubt his participation 
in the commission of the offence. The 
appellants and Kanshi Ram preferred an 
appeal to the High Court of Punjab and 
Haryana against: -their ‘conviction and 
sentence and the ‘State also preferred an 
appeal challenging the acquittal of the ap- 
pellants: and the other three accused for 
the offence under- Section 302-read with 


incident . 
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Section 149 or Section. 34 of the Indian 
Penal Code. During the pendency of these 
appeals, Kanshi Ram died and hence he 
was struck off-:from the record. The High 
Court, on a reappreciation of the evidence, 
rejected the appeal preferred by the ap- 
pellants but in the appeal of the State, 
took the view that the appellants were 
guilty of the offence under Section 302 
read with S. 34 of the Indian Penal Code 
and sentenced each of them to suffer im- 
prisonment for life for this offence. The 
appellants thereupon preferred the pre- 
sent appeal with special leave obtained 
from this Court. f 


2. . We have carefully gone through 
the evidence led on behalf of the prose- 
cution and we do not see any reason to 
interfere with the concurrent view taken 
by the learned Additional Sessions Judge 
and the High Court in regard to the ap- 
preciation of such evidence. It is, no 
doubt, true that there was some delay in 
the filing of the first information report 


by Surja and the explanation given for 


the delay does not appear to be very 
satisfactory, but that cannot by itself be 
a ground for disbelieving the prosecution 
evidence and particularly when it has 
been accepted both by the learned Addi- 
tional Sessions Judge and the High Court. 
We must accordingly hold that the appel- 
lants were rightly convicted for causing 
the death of Khub Ram by causing him 
injuries. ‘The only question could be as 
to what was the offence committed by the 
appellants, whether it was under Sec. 304 
read with Section 34, or under Section 302 
read with Section 34. The High Court 
took the view that the offence was one 
under Section 302 read with Section 34, 
since the injuries caused by the appellants 
were sufficient in the ordinary course of 
nature to cause death and the appellants 
did intend to cause these injuries. We 
think the High Court was right in taking 
this view and it is amply supported by 
the decision of this Court in Virsa Singh 
v. State of Punjab, AIR 1958 SC 465. We 
do not, in the circumstances, see any rea- 
son to interfere with the conviction of 
the appellants, and if the offence for 
which they. are convicted falls rightly 
within Section 302 read with Section 34, 
it is obvious that the life sentence im- 
posed on the appellants must be main- 
tained. 


3. -We accordingly confirm the con- 
viction and sentence recorded against the 
appellants and dismiss the appeal. 

Appeal dismissed. 
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AIR 1976 SUPREME COURT 2458 
(From: Allahabad)* 
A, ALAGIRISWAMI, P. K, GO- 
SWAMI AND N. L. UNTWALIA, JJ. 

Prakash Chand Sharma and 
others, Appellants v. Narendra Nath 
Sharma, Respondent, 

Civil Appeal No. 1444 of 1969, 
D/- 3-10-1975. . 

(A) Hindu law — 
Suit for — Deposition by plaintiff im 
some proceeding in the Court of Tab- 
sildar soon after the suit that plain- 
tiffs’ and defendants families had 
not. been joint since 1921 — Docu- 
ments relied upon by defendant sup- 
porting his case of separation and 


partition long ago — Plaintiff's ad- 

mission held was damaging — Suit 

dismissed, (Para 6, 7) 

(B) Hindu Law — Joint family 

— Undivided member can carry on 
separate business of his own. 

(Para 4) 

’ Mr, V. S. Desai, Sr. Advocate, 


(M/s. V. N. Ganpule and P, C. Ka- 
pur, Advocates with him), for Ap- 
pellants; M. V, Goswami, Advocate; 
for Respondent. 

Judgment of the Court was de- 
livered by 


UNTWALIA, J.:— This appeal by 
the plaintiffs is by a certificate grant- 
ed by the Allahabad High Court 
under: Article 133 (1) (a) of the Con- 
stitution of India as it stood at the 
relevant time, It arises out of a 
suit for partition filed by Ram Sa- 
ran Lal and his brother Babu Ram 
alias Babu Lal against the sole res- 
pondent Narendra Nath, s/o Pandit 
Bhagwati Prasad. Both the plaintiffs 
are dead and the appellants are 
their heirs and legal representatives. 
Bhagwati Prasad, Ram Saran Lal 
and Babu Lal were the sons of Pan- 
dit Raman Lal, Raman Lal died 
sometime in the year 1900. Accord- 
ing to the case of the plaintiffs their 
family remained joint even after the 
death of Raman Lal. Certain proper- 
ties were ancestral left by Raman 
Lal and certain properties were sub- 
sequently. acquired by the joint fami- 
ly. Bhagwati Prasad was the karta 


*(First Appeal No. "288 of 1954, D/- 
16-9-1968—{A1L.)).. - 
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year 1922 leaving behind a widow 
and an infant son, Narendra Nath 
who was only two years’ of age 
then, Plaintiffs wanted partition of 
the properties described in schedule I 
appended to the plaint as the proper- 
ties left by Raman Lal and of’ Sche- 
dule II properties as subsequently 
acquired by the joint family. The 
suit was instituted on Ist May, 1951. 
The defendant respondent contested 
the suit and asserted that after the 
death of Pandit Raman Lal ‘the 
three brothers separated and parti- 
tioned the properties left by Raman 
Lal which consisted of a house and 
a shop only. Since then the branch 
of Bhagwati Prasad has been separate. 
‘All properties. mentioned in schedule 
Tl and a few mentioned in schedule I 
appended to the plaint were acquir- 
ed by Bhagwati Prasad in his own 
name, Thus according to the case 
of the respondent there was no joint 
family in existence and no property 
was available for partition. 


2. The Trial Court decreed 
the suit and directed partition of all 
the suit properties, On appeal by 
the defendant the High Court has 
dismissed the suit accepting his case 
in- toto, Hence this appeal by the 
heirs of- the original plaintiffs. 

We have heard learned 
Counsel for the parties who took us 
through the relevant documents in 
the case. The documentary evidence 
clearly establishes the case of the 
defendant and negatives that of the 
plaintiffs, We fully agree with the 
conclusions arrived at by the High 
` Court on the basis of the said docu- 
ments. The.documents relied upon 
by the plaintiffs did not prove their 
case at all, It is not necessary for 
us to repeat all that has been said 
by the High Court in its judgment. 
We shall, however, briefly refer to 
some pieces of documentary evidence 
relied on by either side. 

-O 4 Ext. A-6 is a copy of the 
decree dated 10-6-1903 in a suit fil- 
ed by Ram Saran alone for realiza- 
tion of certain money advanced by 
him on a bond to some person. This 
shows that Ram Saran had separate 
dealings. Learned counsel for the 
appellants submitted that under the 
Hindu Law even an undivided mem- 
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of the family until he. died in- the’ 


ber of a joint family could carry on 
his separate business. It is so. But 
the document is not to be read in 
isolation, - Reading this document 
along with others, it supports the 
case of the defendant and not the 
plaintiffs. The next documents which 
may be referred here are Exts. A-7 
and A-8 copies of the decrees dated 
2-1-1915 and 18-3-1916 respectively 
passed in favour of Bhagwati Prasad 
for realization of certain loans ad- 
vanced by him separately. Ext. A-36 
is a copy of a mortgage deed dated 
21-2-1917 executed in favour of Ram 


Saran alone showing his separate 
money-lending business. 
5. There are three documents 


which go a long way to support the 
case of the defendant and demolish 
that of the plaintiffs, Ext. 129 is a 
mortgage deed dated 19-4-1911 exe- 
cuted by one Nanak Ram in favour 
of Bhagwati Prasad for a sum of 
Rs, 1400/-, Out of the said conside- 
ration the two amounts paid were 
in’ satisfaction of certain loans ad- 
vanced to him on the basis of two 
bonds dated 13-6-1909 and 20-6-1909 
Ext. 128 and Ext. 127 respectively. 
The former in favour of Ram Saran 
and the latter in favour of Babu 

. The amounts of loans cover- 
ed by ‘these two bonds were 
very small compared to the advance 


of loan by Bhagwati Prasad. This 
clearly establishes that the parties 
had separate dealings not because 


they were members of the joint fami- 
ly but in all probability as separat- 
ed members, Ext, A-29 is a copy of 
the plaint instituted on 28-2-1923 by 
Narendra Nath who was then a mi- 
nor under the guardianship of Babu 
Lal in respect of realization of cer- 
tain mortgage dues — a mortgage 
which had been executed in favour of 
Bhagwati Prasad alone, Had this 
property been a joint family property 
as was the case of the plaintiffs the 
suit would have been instituted not 
on behalf of Narendra Nath alone 
but by Ram Saran, Babu Lal and 
Narendra Nath. Ext. A-3 is the copy 
of an order dated 2-11-1935 showing 
that Narendra Nath under the Guar- 
dianship of his mother had -filed cer- 
tain objection for release of certain 
property and the objection was al- 


lowed, Similarly Ext. . A-31 is a 
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bond dated 16-4-1935 executed by 
Ram Saran and his sons. 


6. A very important docu- 
ment on record is Ext. A-26 copy of 
the statement of Ram Saran made 
on 11-5-1951 only 10 days after the 
institution of the suit in some pro- 
ceeding in the Court of Tehsildar of 
Anupshahr. Ram Saran said in his 
deposition “My family and that of 
Narendra has not been joint since 
1921.” This was a very damaging 
admission on behalf of the plaintiffs, 
Ram Saran did not examine himself 
in the suit to explain this admission. 
The reason for his mnon-examination 
was not accepted by theHigh Court. 
The said admission clearly showed 
that at least since 1921 the parties 
were separate, yet the suit for par- 
tition of the properties by metes and 
bounds was not instituted for about 
three decades, No such case was 
made out in the plaint that the par- 
ties were separate from 1921, The 
plaint was drafted in a suppressive 
manner to claim partition as if the 
parties were joint till the institution 
of the suit. Nor was it disclosed in 
the plaint as to who became the karta 
of the allegedly joint family after 
the death of Bhagwati Prasad. 

T. Exts, A-818 and A-819 are 
copies of Registers of Assessments of 
tax of the Notified Area of 
shahr the parties’ ancestral place of 
residence., Separate assessments 
were made in the names of Bhag- 
wati Prasad and Ram Saran. The 
house property of Ram Saran com- 
pared to that of Bhagwati Prasad 
was very small. All the documents 
relied upon on behalf of the defen- 


dant clearly supported his case of 
separation and partition long long 
ago, 

8. As against the numerous 


documents relied upon on behalf of 
the defendant the plaintiffs filed and 
relied upon documens which did not 
prove or probabilise their case at 
al. We may briefly refer to some 
of the documents to which our at- 
tention was drawn by the learned 
counsel for the appellants. Ext, 2 is 
a copy of the decree dated 12-5-1904 
in favour of Bhagwati Prasad, Ram 
Saran and Babu Ram in respect of a 
right of easement. Ext. R. is a copy 
of the sale deed dated ` 16-7-1895 in 


Anup- | 


AJR. 


favour of Raman Lal. Comparing 
the boundaries given in Ext, 2 with 


those in Ext. R, it was found that 
the decree was in respect of this 
‘ancestral house, It did not, there- 


fore, advance the case of the plain- 
tiffs at all. Ext. 57 is a copy of the 
judgment dated 28-3-1935 in a cer- 
tain suit in favour of one Ganga Ram 
against Babu Lal and others, Learn- 
ed Counsel for the appellants tried 
to show from the judgment under 
issue No. 6 that the plea of separa» 
tion set up by Bhagwati’s son was 
not accepted by the Trial Court, But 
on appeal the judgment was revers- 
ed and the suit was dismissed. A 
copy of the appellate judgment is 
Ext. 3, Instead of improving the 
case of the plaintiffs the judgment 
Ext. 7 shows that even in 1935 


- Narendra in presence of Babu Lal 


and others had set up a case of sepa- 
ration. Ext. 8 is a copy of judgment 
in another suit filed by Mr. Ganga 
Ram against Babu Lal and others. 
This is dated 8-5-1936. The suit was 
decreed by the Trial Court rejecting 
the plea of separation set up by 
Narendra. But it was dismissed by 
the High Court as admitted by Babu 
Lal in his evidence, Exts. 45 to 50, 
Ext. 57, Ext, 60 are letters written 
inter se between the three brothers 
during the lifetime of Bhagwati 
Prasad—mostly between 1910 to1920. 
The contents of these letters do show 
that in the kiln business all the 
three brothers were taking interest. 
Instructions were being given by 
Bhagwati Prasad to his brothers in 
connection with the management of 
the business, On carefully going 
through these letters, we found that 
the other two brothers may. have 
some sort of interest in the kiln 
business carried on by Bhagwati 
Prasad. That interest could be be- 
cause they were erstwhile members 
of the family or because they were 
taken as working partners or ser- 
vants. There was no statement in 
any of the letters to indicate that the 
business was that of a joint family 
of the three brothers or that Bhag- 
wati Prasad was joint with his bro- 
thers. In agreement with the High 
Court we hold that the said letters 
do not lend any appreciable support 
to the case of the plaintiffs, Similarly 
there are some letters Exts. 64, 65 and 
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A-9 either written by third persons to 
some of. the brothers or by Bhagwati 
Prasad. They stand on the same 
footing as the other letters. . Lastly 
our attention was drawn to.a copy. 


of a- statement of accounts of income ` 


and expenses of the family fromthe 
year 1922 to 1928. Such-a sheet of? 
_ paper containing the accounts for six 
years neither inspired any confidence 
nor on its face after examining the- 
accounts we found anything in pR 
port of the plaintiff's. case. 

9.. — We, therefore,. come to the 
conclusion that the High Court was. 
right in dismissing the plaintiffs” 
suit, We accordingly affirm the: 
judgment and decree of the. High 
Court and dismiss this appeal with 
costs. - 

Appeal dismissed. 


AIR 1976 SUPREME COURT 2459 
(From: ee Lab IC 40 (Puni. 
‘ and Har.)), 
A. N. RAY C. J. K. K. MATHEW - 
AND Y. V. CHANDRACHUD, JJ. 
State of Punjab and another, 
Appellants v, Kirpal Singh - nians 
and others, Respondents. 


Civil Appeals Nos. 1109" of 1973, 
and 1411-1414, 872, 873, 1369 and 
1582 of 1974, D/- 29-8- 1975, i i 
: (A). Punjab Educational’ Service 
Class IM School Cadre -Rules (1955), 
R.7 — Letter dated 23-7-1957 
addressed by Secretary to 
Government and on subject of tevi- 
sion of' pay scales: of low-paid Gov 
ernment servants — Teachers actori: 
ing to their qualifications placed 
two broad categories: A` and B 
Held teachers who possessed degrees 
became. entitled ‘to ' scales of pay ac- 
cording: to category A — It was ‘not 
correct. to say that there was not: to 
bea mass increase of scale of pay— 
The scale of pay was to ‘be effective 
either from the' date’ when the ‘tea- 
chers’ would pass examination of B. 
T. or its equivalent or- from 1-5-1957 
whichever was later -— Letter dated 
7-11-1958 held did not speak of ‘any 
limitation of subject combination for 
promotion — Leiter dated 7 Novem- 
ber, 1958 was subject only ‘to two 
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limitations —-One was that teachers 
could not claim more than: one 
fourth of ‘the vacanies of the- posts of 
Masters and- the other was that the 
claim by way of promotion would be 
considered by the appointing autho- 
rity on the basis . of . , seniority-cum- 
merit. l 


Teacher í were‘to be treated as. 
serving in the scale ` of pay continu- 
ously and not on six months basis. 
The teachers were to be considered 
for appointment to the posts of Mas- 
ters to the extent of 25 per cent 
quota as'recognised for their category 
of teachers on the basis of seniority- 
cum-merit without being subjected to 
the condition of subject combination. 

(Paras 12, 14, 16, 17, 18, 19) 


' Mr. F. S. Nariman, Sr: Advocate, 
(in C. A, No, 1109 of 1973 and 1582 
of 1974), M/s, Harbans Singh, Advo- 
cate, (In C. A, No, 1109 of 1973) and 
Mr, O.. P. Sharma Advocate, (In all 
the Appeals with him), for Appel- 
lants; Mr. Hardayal Hardy. Sr, Ad- 
vocate, (M/s. S..K. Mehta and M. 
Qamarrudin, Advocates with him), 
for Respondents. Nos. 1 and 8 (In C.. 
A. No, 1109 of 1973), Mr. V. C. 
Mahajan, Mrs. Urmila Sirur and M/s. 
S. C. Agarwala and V, J, Francis, 


‘Advocates, for Respondents, Nos. 2, 


5, 9-12 and 15-21 (In C, A. No, 1109 
of 1973), Respodents Nos, 6, 7, 13 
and 14 ex parte. (In C. A. No, 1109 
of 1973), Mrs. Urmila Sirur, Advo- 
cate, for Nos, 2, 7, 12, 13, 15-18, 20- ` 
22, 26, 27, 30, 32- 36, 38- At, 44-46, 50- 
57 and 59-62 (In Cc. A Nos, 1411- 
1412‘of 1974 and for all the Res- 
pondents in C, A. No. 1414 of 1974) 
Except No. 113 and Nos, 1; 3, 16 and 
18-23 (in -C. A. No..1369 -of 1974), 
for Respondents; Mr. V.-C. Mahajan 
ánd Mrs. Urmila Sirur, Advocates, for 
Respondents Nos;.. (All In C. A. No. 
8720f 1974): and - Nos, 1, 2, °4, 54-81, 
83 and 85 (In C. A, No. 873 of 1974) 
and Nos, 1-214 (In C. A. No. 1582 of 
1974); Mr.. Balak Ram, Advocate, for 
Respondent No, 245 (in C. Ac. No. 


"1582 of 1974), ‘for Respondents. 


The Judgment of ‘the Court was 
delivered by 

RAY C. J.— These appeals are 
by special leave from the judgmient 
dated 10 March, 1972 of the Punjab 
and- Haryana High Court. 
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2. The 


respondents were 
teachers in the former State — of 
Pepsu. On 1 November, 1956 the 


former State of Pepsu merged in 
the State of Punjab, These teachers 
claim the revised scale of pay as 
well as the posts of Masters. Their 
claims are based on these grounds. 
First, they have taken the Degrees in 
Bachelor of Teaching or its equiva- 


lent, Second, the letter dated 23 
July, 1957 which became effective 
from 1 May, 1957 entitles them to 


the revised grade if they took the 
Degrees in Bachelor of Teaching or 
its equivalent, Third, the letter 
dated 7 November, 1958 entitles the 
‘respondents to the posts of Masters 
to the extent of 25 per cent of the 
vacancies. 


3. The letter dated 23 July, 
1957 is addressed by the Secretary 
to the Punjab Government, 
letter is on the subject: “Revision of 
Scales of pay of low-paid Govern- 
ment servants.” The letter states 
that after carefully considering the 
recommendations made by Pay Re- 
vision Committee it has been decid- 
ed that the existing scales of pay of 
certain categories of posts should, 


with effect from 1 May; 1957, be re- 


vised as shown therein. It is, there- 

after stated that it has been decided 

that all teachers according to their 

qualifications should be placed in the 

following two broad categories: 
Category ‘A’ 

B.A./B.Sc./B.Com./B.Se. (Agri- 
culture) and B.T./Diploma in Physi- 
cal Education/Diploma in Sr. Basic 
Training. 

4, Category ‘B’ consists of 
four groups. The first group con- 
sists of |Matriculates with Basic 
Training (including Junior Teach- 
ers), The second group consists of 
Junior School Teachers (including 
Assistant Mistresses with B.A./Inter- 
Matric Plus J. A. V. Training). 
Groups III and IV are also men- 
tioned which are not relevant for 
_the purposes of these appeals. 
’ Thereafter the crucial portions in the 
‘letter are these. For category ‘A’ 
the scale of pay is Rs. 110-8-190/ 
10-250 with a higher start for M.A. 
or M.Sc. as at present, The existing 
percentage of posts fixed by Gov- 
ernment for the scales of Rupees 


The | 


110-8-190/10-250 and Rs. 250-10-300 
should remain unchanged at 85 per 
cent and 15 per cent respectively. 


5. It may be stated -here that 


‘the scale of pay of Head Masters be- 


ing item (1) in Appendix is Rupees 
200-10-350, The scale of pay of 
Masters, Science Masters, Agriculture 
Masters, Clerical and Commercial 
Master and Assistant District Inspec- 
tor of Schools is Rs, 250-10-300, The 
scale of pay of Second Master, Mas- 
ters, Physical Training Master, As- 
sistant District Inspector of Schools, 
Agriculture Masters, Clerical and 
Commercial Masters and — Science 
Masters being item (2) is Rupees 
110-8-190-10-250 with a start of 
Rs. 126/- to M. A./M. Se./M.III/B. T. 
and Rs. 150/- to M.A./M.Se./M.Ed. 
(ID/B.T. and Rs, 150/- to M.A/ 
M. Sc./M.Ed. (ID)/B. T. i 


6. The second letter on which f 


the respondents relied is dated 7 
November, 1958. This letter is from 
the Deputy Director (Schools) to the 
Inspector of Schools. The subject is: 
Promotion of the so-called unadjust- 
ed B. A. B. T./B. Ed., teachers to the 
posts of Master on Rs. 110/250 grade. 
It is stated there that it has been 
decided that 25 per cent posts of 
B. T./B. Ed. Masters in Rs: 110-250 
grade should be filled by promotion 
from amongst the teachers working 
in the lower grade who -have passed 
ed the B.A., B. T./B. Ed. Examination. 
The selection is to be madé on the 
basis of seniority-cum-merit, 

7. Two of the relevant rules 
in Punjab Educational Services Class 
HI School Cadre Rules, 1955 which 
were in force with effect from 23 
May, 1957 are Nos, 
7 speaks of the method of recruit- 
ment, The methods of recruit- 
ment are: (a) by direct appointment, 
or (b) by transfer of an. official from 
other Services or posts of Govern- 
ment in the -Education Depart- 
ment - of any Government in 
India, or (c) by promotion 
from lower grades in the service. 
The manner of appointment shall be 
strictly by selection etcetera as men- 
tioned there. Rule 10 states that 
“members of the service will be en- 
titled to such scales of pay-as may 
be authorised by the Government 
from time to time. The scales of 
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A.LR. 


7 and 10, Rule ` 
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pay in force are specified in Appen- 
dix ‘A’ against each post.” Appen- 
dix 'A’ is an appendix to the Rules. 
This Appendix mentions Masters as 
item No, 2. The scale of pay given 
in item No. 2 for the posts of Mas- 
ters, .who -are ordinary graduates 
with degree of Bachelor of Teaching 
or equivalent thereof is Rs, 110-8- 
190/10-250 whereas for M.As. and 
M. Scs. with the degree of Bachelor 
of Teaching or Masters of Teaching 
or their equivalent, the start of the 
prade is higher as already mention- 
ed. 

8. The letter dated 23 July, 
1957 revised the scales of pay with 
effect from 1 May, 1957. These ap- 
peals concern teachers who are in 
category ‘A’, The revised scale 
given to teachers -in cate- 

. gory ‘A’ is Rupees 110-8-190/10-250. 
Any teacher who would satisfy the 
test mentioned in category ‘A’ would 
be entitled to the scale of pay. 


9. Counsel on behalf of the 
State contended that there was not 
to be a mass increase of'all teachers 
to that grade of pay but the letter 
dated 23 July, 1957 meant that a 
teacher who passed Bachelor of 
Teaching examination would be en- 
titled to be appointed a Master and 
on being so appointed would be en- 
titled to the scale of pay. 


10. With regard to the letter 
dated 7 November, 1958 which stated 
that 25 per cent posts of B. T./B. Ed. 
Masters in Rs. 110-250 grade should 
be filled by promotion from amongst 
the teachers who were in lower 
grade, counsel for the State contend- 
ed that teachers who were qualified 
by possessing B.T. B.Ed, degrees 
would be entitled to get 25 per cent 
of the posts provided the respective 
posts according to their subject com- 
bination were vacant. 

11. Rule 10 entitles 
chers to such scales of pay as may 
be authorised by the Government 
from time to time. The letter dated 
23 July, 1957 shows that teachers 
who possess the degree of Bachelor 
of Teaching or its equivalent on 1 
May, 1957 will be entitled to scales 
of pay mentioned therein. Those who 
will pass the examination of Bache- 
lor of Teaching thereafter will be 
entitled to their revised scale of pay 


the tea- 


with effect from the date they pass 
the examination. 

12. The contention of the 

State that there was not to be a mass 
increase of scale of pay is unsound. 
Teachers who possessed degrees be- 
came entitled to scales of pay accord- 
ing to category ‘A’. 
, R. The High Court rightly 
referred to the letter of the Secre- 
tary of the Department dated 24 
September, 1957 that teachers hold- 
ing B. A., B. T./B. A., B.Ed. qualifica- 
tions would henceforth be placed in 
category ‘A’ 

14. The High Court rightly 
came to the conclusion that the 
scale of pay of Rs. 110-250 would 
be effective either from the date 
when the teachers would pass the 
examination of Bachelor of Teaching 


or its equivalent on 1 May, 1957, 
whichever is later. The High Court, 
however, gave the teachers the 


scale of salary confined to a period of 
3 years and 2 months counting back 
from the date of the presentation of 
the writ petition, In other words, 
the High Court did not allow the 
teachers any claim prior to 1967, ` 
15. The letter dated 7 Novem- 
ber, 1958 was necessary because in 
spite of the revised grade of Rupees 


110-250 having been granted to 
Bachelor in Teaching or equivalent 
thereof, they were not being ap- 


pointed by process of promotion to 
the posts of Masters. The letter 
stated that 

“selection is to be made on the 
basis of seniority-cum-merit, due re- 


gard being paid to good reputation 
regarding character, popularity 
among students and parents and 


capacity to maintain discipline”. 

The respondents claimed that ac- 
cording to the letter those of them 
who were Bachelor in Teaching or 
Bachelor in Education were entitled 
to be appointed to the posts of Mas- 
ters. The teachers could not claim 
vacancies by promotion exceeding 25 
per cent. Their claim for appoint- 
ment by promotion had to take into 
consideration not merely their senio- 
rity but also their merit. This per- 
centage of 25 as fixed by the letter 
is covered by Rule 7 (ii) and the 
principle of selection for appointment 
is covered by Rule 7 clause {iji}. 
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Therefore, the earlier letter dated 
July 23, 1957 fixed the scale of pay 
on the basis of academic qualifications. 
The subsequent letter dated 7 
November, 1958 recognised the right 
of promotion to the posts of Mas- 
ters to the extent of 25 per cent. 


16. The High Court said that 
the contention of the State that the 
teachers could not be considered for 
promotion unless they satisfied the 
condition of subject combination 
namely, that if they were ordinary 
graduates with training qualifications, 


they must have studied two out of` 


the four subjects, namely, History, 
Geography, Economics and Political 
Science is not supported by the let- 
ter dated 7 November, 1958. The 
High Court rightly said that the let- 


ter does not speak of any limitation, 


of subject combination for 
tion. 

17. Some of the- teachers 
were from time to time promoted to 
the posts of Masters but never con- 
tinuously beyond a period of six 
months, After completion of six 
months, there was a break to avoid 
continuity in service for the posts of 
Masters beyond six months. The 
State contended that the teachers 
could not be considered for promo- 
tion unless the Board were satisfied 
that the teachers if ordinary gra- 
duate with training qualifications 
must have also studied two out of 
four subjects of History, Geography, 
Economics and Political Science, The 
teachers on the other hand contend- 
ed that once the State Government 
had taken a decision as embodied in 
the letter dated 7 November, 1958, 
the policy of not allowing the tea- 
chers to continue beyond six months 


promo- 


on temporary basis was: nullifying the ` 


letter and spirit of the decision of 
the letter dated 7 November, 1958. 
The teachers also contended that ‘the 
promotion of teachers to Masters is 
completely independent of any con- 
sideration like the combination - of 
subjects. The High Court rightly 
held that letter dated 7 November, 
1958 was subject only to two limi- 
tations, One was that teachers could 
not claim more than one-fourth of 
the vacancies of the posts of Masters 
and the other was that the claim by 


way of. promotion would be consider- 


Suresh Chandra v. State of Gujarat 
-ed by the appointing 


, It is also open to accused to 


A.I. R. 


authority on 
the basis of seniority-cum-merit. The 
High Court rightly held that the 
letter dated 7 November, 1958 was 
not subject to the condition of . sub- 


jects combination being fulfilled. 
There are three categories of tea- 
chers — Science Masters, Mathema- 


tics Masters and Social Studies Mas- 
ters. No condition of combination of 
subjects can be read into the letter 


of 7 November, 1958. 


18. The second conclusion of 


.the High Court .is-correct that. the 


teachers were to be treated as serv- 
ing in that scale of pay continuous- 
ly'and not on six months basis, 


19. The third . conclusion 
which the High Court arrived is cor- 
rect that the teachers were to be 
considered for appointment 
posts of Masters to the extent of 25 
per cent quota as recognised for 
their category of teachers on the 


basis of seniority-cum-merit © without] - 


being subjected to condition of sub- 
ject combination. 

20. The judgment of' the High 
Court is affirmed. The appeals are 
dismsised. The respondents will be 
entitled to one set of costs. | 

Appeals dismissed. 
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V. R. KRISHNA IYER, J. 
Suresh Chandra, Petitioner v. 
The State of Gujarat, Respondent. 
Special Leave Petn.  (Crl.) ~ No 
586 of 1975, D/- 8-7-1975. s l 
(A) Prevention ` of Corruption 
Act (1947), Section 5 (2) — Sentence 
— Public servant convicted for bri- 
bery — Fact that 
small official in Sales Tax depart- 
ment and was trapped in taking 
small sum cannot warrant lesser sen- 
tence, (Para 2) 
(B) Prevention of Corruption Act 
(1947), Sec, 5° (2) — Sentence — Ac- 
cuséd a first offender and a small 
official relatively young in career — 
Consideration for parole — It is maf- 
ter for consideration of authorities — 
move 


GT/HT/C285/76/MVI 


to the] 


‘accused was’ a.. 
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for earlier release under Section 432 
Cri. P. C. (Para 3) 


Sri Agrawala, for Petitioner. 


Judgment of the Court was de- 
livered by 


KRISHNA IYER, Ja— I nave 
heard submissions of Sri Agarwala, 
counsel for the petitioner, on the 
alleged errors of law and wrong ap- 
preciation of evidence largely plausi- 
ble exercises in coquetry with techni- 
cality, inelegance of expression and 
like arguments which did .not pay 
dividends in the two courts below 
and cannot be re-opened in this 
court. After all, romance with legal 
niceties and probative nuances, if 
exaggerated beyond a limit, produce 
in the long run, a justice gap which 
is socially injurious, I see no grave 
error or miscarriage of justice in law 
or fact. 


2. The petitioner is a tax ins- 
'pector trapped in the act of taking a 
bribe of Rs. 100/- a small sum and a 
small official in the wide perspective 
of Indian public service. May be, it 


is the lesser minions who get 
caught and purging publie life of 
maxi-corruption by ` deterrent sen- 


tences is more desirable but less fea- 
sible. Both these alibis, perhaps va- 
lid outside court, cannot attenuate 
the quantum of punishment or the 
propriety of its severity. The water- 
shed of pollution in the administra- 
tion cannot be permitted to be cros- 
sed by misconceived judicial com- 
passion or high level executive in- 
difference. One public official who 
slips out of the processual meshes of 
the anti-corruption- law is the hope 
of the hundred in hiding. Indeed the 
culprit in this case is but one sales- 
tax inspector who has stumbled into 
a police-laid marked-note magnetic 
field as against many whose opera- 
tions are too secretive for detection. 
If only all our tax authorities at all 
levels were stern, strict, wide-eyed, 
activist, of inviolable probity and in- 
different to disingenuous pleas of 
evasion, from big tax dodgers, - in- 
equality of wealth and income would, 
in a large measure, wither away—a 
social order. devoutly +o’ be wished. I 
refusé leave, Sanguine that judicial 
relentlessness in this- area may help 
sweep clean our public services, both 
at the higher and lower echelons. 


Tata E. & L, Co, v. Gram Panchayat, Pimpri - 
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S.C. 2463 

3. I venture to make one ob- 
servation before parting with this 
case, Penological innovation in the 
shape of parole is claimed to be a 
success in rehabilitation and checking 
recidivism, Here the petitioner is a 
first offender and a small official re- 
latively young in his career, Although 
the crime ‘is of the white-collar brand 
and deserves no sympathy, it is a 
matter for consideration of the pri- 
son authorities or others vested with 
the requisite power, whether the pre- 
sent petitioner should not be consi- 
dered for parole after he has served 
a fair portion of his sentence. It is 
also open to the petitioner to move 
under Section 432, Criminal Proce- 
dure Code for earlier release before 
the full term has run out, All this 
depends upon his behaviour in jail 
showing that he has turned a new 
leaf: If he does not, he cannot hope 
for law’s clemency in this regard and 
may have to serve his full incarcera- 
tion term. With these observations, I 
refuse leave, 





Special leave to 
appeal refused. 
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(From: Bombay)* 
A, N. RAY, C. J, M. H. BEG AND 
JASWANT SINGH, JJ. 


The Tata Engineering & Locomo- 
tive Co, Ltd., Appellant v. The Gram 
Panchayat, Pimpri Waghere, Respon- 
dent. 


Civil Appeal No. 2238 of 1969, 
D/- 23-8-1976. 


(A) Bombay Village Pancha- 
yats Act (6 of 1933), Sec- 
tion 89 (as amended in 1954) — 
Words “Houses and Lands” — Mean- 
ing — Words include all buildings 
including factory buildings, 


The words “Houses and Lands” 
as used in Section 89 of the ‘Act 
mean all buildings, and factory 
buildings would be included within 
that. meaning,. The use of the expres- 
sion “buildings” in place ofthe words 
“Houses including farm buildings” 





*(Spl. Civil Appln. No. 1270 of 1969, 


D/- 8-9-1969—(Bom.)). 
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made explicit what was implicit in 
the statute. Having regard to the 
nature of the word “houses” as used 
in taxing legislations and municipal 
legislation and the nature and pur- 
poses of the statute in the present 
case it is manifest that the legisla- 
ture used the word “house” so that 
the village panchayat would be ina 
position to levy taxes on all build- 
ings situated in the village. The rule- 
makers made no distinction between 
the dwelling houses and buildings, 


(Para 26) 
(B) Words and Phrases — Word 
“House” —- Meaning — Subject-mat- 


ter with reference to which the word 
is used should be considered, 


To ascertain the meaning of the 
word “house” one must understand 
the subject-matter with respect to 
which it is used in order to arrive at 
the sense in which it is employed in 
a statute. Formerly, ‘houses were 
built so that each house occupied a 
separate site. In modern times a 
practice has grown up of putting 
separate houses one above the other. 
They are built in separate flats or 
storeys. For legal and ordinary pur- 


. poses they are separate houses, Each 


is separately let and separately oc- 
cupied, One has no connection with 
those above or below, except in so 
far as it may derive support from 
those below instead of from the 
ground as in the case of ordinary 
houses. It may be stated generally 
that the word “house” is a structure 
of a permanent character. It is struc- 
turally severed from other tenements. 
It is not necessary that a house if 
adapted for residential purposes 
should be actually dwelt in. The 
idea of the varieties of meanings can 
be had from the subject-matter of 
the statute. The weight of judicial 
opinion is conclusively in favour of 
the view that the word “house” ex- 
tends to a building which is used for 
business and should not be restricted 
to a mere dwelling house. AIR 1961 
SC 1325: 1900 AC 383; (1881) 8 QBD 
421; (1872) 15 Eq 159 and (1969) 20 
P & CR 483, Ref. 
(Paras, 15, 16, 17 and 18) 
(C) Interpretation of Statutes — 
Construction of Statutes — Aids 
Statutory rules are legitimate aid to 
construction, (Para 20) 


— 


Cases Referred: Chronological Paras 


(1969) 20 P & CR 483 17 
AIR 1961 SC 1325 = (1962) 1 SCR 
279 15 


1906 AC 299 = 75 LJKB 473. 14 
(1903) 87 LT 118 = 67 JP 45 14, 17 
1900 AC 383 15 
(1881) 8 QBD 421 = 51 LJQB 82 15 
(1872) 15 Eq 159 = 42 LJ Ch 782 


17 
(1845) 14 LJCP 70 = 135 ER 53 16 
Mr. M. C. Bhandare, Sr. Advo- 


cate, (M/s. J. B. Dadachanji, O. C. 
Mathur, K. J. John and Shri Narain. 
Advocates, with him), for Appellants; 
Mr. B. D. Bal, Sr. Advocate, (M/s. 
M.S. Narasimhan and R. B. Datar, 
Advocates with him), for Respon- 
dents. 

The Judgment of the Court was 
delivered by 


RAY, C. J:— This appeal by 
certificáte turns on the meaning of 
the expression “house” as used in 


Section 89 of the Bombay Village 
Panchayats Act, 1933 (hereinafter re- 
ferred to as the Act). 

2. The respondent is a vil- 
lage Panchayat constituted under the 
provisions of the Act. In exercise of 
powers conferred on it for imposition 
of taxes on houses under Section 89 
of the Act, the respondent by a re- 
solution dated 24 February, 1952 im- 
posed tax on houses within its iuris- 
diction, The resolution of 24 Febru- 
ary, 1952 decided to levy a tax on 
house at the rate of Annas -/4/- for 
every Rs, 100. The resolution fur- 
ther decided that the basis for valua- 
tion for a room of old house would 
be Rs. 100/-, for a room of new house 
Rs. 125/- and for Verandah (Padvi) 
Rs. 25/-. 


3. . By another resolution dated 
10 August, 1964 the respondent re- 
vised the tax on house at the rate of 
40 np for Rs. 100/-. The resolution 
further said that for factories as a 
concession the tax would. be 25 np 
for Rs. 100/- on capital value. 

4, The appellant has factory 
buildings. The respondent by a no- 
tice dated 10 January, 1969 made a 
demand of taxes on the factory build- 
ing of the appellant for the years 
1967-68 and 1968-69, The respon- 
dent charged at the rate of 25 np 
for Rs, 100/-. The respondent did 
not charge the appellant at the rate 


+ 


k 





1976. 


of .40 np. for Rs. .100/- which was the 
, increased. rate pursuant to, the reso- 
lution dated 10 August, 1964. The 
respondent thereafter made a demand 
in the year 1969-70; The aggregate 
tax involved in this appeal comes to 
‘Rs. -1,34,763/- for the years 1967-68, 
1968-69 ‘and 1969-70. 

. The appellant contended 
that in 1952 when the resolution was 
passed by the respondent levying 
taxes on houses the respondent was 
not empowered to tax on factory 
buildings; . The principal reason ad- 
vanced by the appellant is that only 
in 1954 the word “building? was 
substituted for the ‘word “house”, 
and. therefore, the respondent would 
have no power to impose taxes on 
the factory buildings by the resolu- 
tion in 1952. 

6, The other contention on 
behalf of the appellant is that if the 
resolution dated 24 February, 
be held to be valid levying a tax on 
factory premises the resolution was 
replaced by the resolution of 10 
August, 1964. Here the contention of 
the appellant is that the resolution 
of 1964 is not valid because it was 
not passed in accordance with. the 
Act and the Rules. The appellant, 
therefore, contends that if the reso- 
lution in 1964 is void the resolution 
in 1952 would not be Operative to 
support the tax. 

7. -The provisions contained in 
Section: 89 of the Act are as fol- 
lows:-=— 

“Levy of taxes and fees by Pan- 
chayat: (1) Every Panchayat shall 
levy in such manner and at such rates 
as may be prescribed such of the 
taxes or fees specified in sub-s. (2) as 
may be necessary for the proper dis- 
charge by the Panchayat of its du- 
ties under this Act. i 

(2) Taxes or fees which are levi- 
able by a Panchayat under sub-séc- 
tion (1) are:— 

(i) a tax upon the owners or oc- 
. cupiers- of houses and lands within 
the limits of the village; 

(ii) a pilgrim tax; l 

(iii) a tax on fairs and festivals; 

(iv) a tax on sales of goods; 

(v) Octroi; 

: (vi) a tax on marriages, 
, Hons and feasts: 

: (vii) any other tax which may 
have been approved, by.the : 

1976 S. C./155 XI G6 
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1952: chayat to levy all or any of 


- payment of agricultural 


„district .a-tax upon the:.owners-or occupiers 
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local board and sanctioned- -by Gov- 
ernment.” 


8. Section 89 of the Act was 
amended by Amendment Act No. 18 
of 1939. as follows:— 

“(a) For ‘sub-section (1) the fol- 
lowing shall be substituted, namely:— 

(1) Every panchayat shall levy a 
tax upon the owners or occupiers of 
houses and lands which are not sub- 
ject to payment of agricultural as- 
sessment within the limits: of the 
village in such manner and at such 
rates as may be prescribed. The 
rules made for the levy of such tax 
may provide that the payment of 
such tax may be made either in 
eash: or by the rendering of work 
and labour.” 

Sub-section (2) was amended as fol- 
lows: 

“It shall be competent to a pan- 
the 
taxes or fees at such rates and in 
such: manner as may be ` prescribed, 
namely, clause (i) shall be deleted.” 

9. In 1945 Section 89 was 
amended as follows: Sub-section (1) 
of Section 89 was: substituted by the 
following: 

“(1) Every panchayat, other than 
a panchayat, in the districts of 
Kolaba, Ratnagiri and Canara, shall 
levy a tax upon the owners or occu- 
piers of houses and lands which are 
not subject to payment of agricultu- 
ral assessment within the. limits of 
the village in such manner and at 
such rates as may be prescribed, 

(1A) Every panchayat in the dis- 
tricts of Kolaba, Ratnagiri and Kanara 
shall levy a tax upon the owners or 
occupiers of houses including farm 
-buildings whether or not subject to 
payment of agricultural assessment 
and of lands which are not subject to 
assessment, 
within the limits of the village in 
such manner and at such rates as may 
be prescribed, 

(1B) The rules made for the levy 
of the tax specified in  sub-secs. (1) 
and (1A) may provide that the pay- 
ment of such tax may be made 
either in cash or by the rendering of 
work and labour.” 

In 1947 Section 89. was SA 
as follows:— - 


“(1) Every panchayat shall levy 
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of houses including farm buildings 
whether or not subject to payment 
of agricultural assessment and of 
land which are not subject to pay- 
ment of agricultural assessment, 
within the limits of the village, in 
such manner,-at such rates and sub- 
ject to such exemptions as may be 
prescribed. ; 
(1A) Where an owner of a house 
or land has left the village or cannot 
otherwise be found, any person to 
whom such house or land has been 


transferred shall be liable for the 
tax leviable under sub-section -(1) 
from such owner. 

(1B) The -rules madé for the 


levy of the tax specified in sub-sec- 
tion (1)-may provide that the pay- 
ment of such tax may be made 
either in cash or by rendering 
work .and labour.” 

10. Again, in 1947 in sub- 
section (2) after clause (vi) the fol- 
lowing new clause was inserted: 

“"(vi) (a) a tax on shops 
hotels.” y 

11. In 1952 Section 89 (2) 
(vi) (b) was amended as follows:— 

ta tax on premises where machi- 
nery is run by steam, . oil, electric 
power or manual labour for any 
trade or business and not for an 
agricultural or domestic purpose.” 

12. In 1954 Section 89 was 
amended and the word “buildings” 
was substituted for the words “houses 


and 


including farm buildings’ in sub- 
section (1) thereof, Again in sub- 
section (1A) of Section 89 for the 


word “house” wherever it occurred 
the word “building” was substituted. 
In sub-section (2) of Section 89 for 
clauses (vi) (a) and (b) the follow- 
ing clause was substituted: 

“(vi) (a) subject to the provi- 
sions of Article 276 of the Constitu- 
tion, a tax on the following profes- 
sions, trades and calling, namely:— 


(a) shop keeping and hotel 
keeping: 
(b) any trade or calling (other 


than agriculture) which is carried on 
with the help of machinery run by 
steam, oil, electric power or manual 
labour.” 

13. In 1959 the Act was re- 
pealed, The Bombay Village Pan- 
chayats Act, 1958 being Act No. II 
of 1959 came into existence, The re- 


r 


- levant. section of 


of. 


the | 1959 Act 
necessary for the purpose of the pre- 


sent appeal is Section 186 (8) which 


is as follows:— 

“186. Notwithstanding the 
peal of the said laws and the fore- 
going provisions of this Act: 

(8) any appointment, notification, 


notice, tax, fee, order, scheme, li- 
cence, permission, rule, by-law, or 
form made, issued, imposed, or 
granted in respect of the said vil- 
lages and in force on the date of 


the commencement of this Act shall 
in so far as they are not inconsis- 
tent be deemed to have been made, 
issued, imposed or granted under 
this Act in respect of the village and 
shall continue in force until it is 
superseded or modified by any ap- 
pointment, notification, notice, tax, 
fee, order, scheme, licence, permis- 
sion, rule, by-law or form made, 
issued, imposed or granted under 
this Act”. 
. 14, There is no dispute that 
the resolution of 1952 was validly 
passed in exercise of powers confer- 
red on the respondent by Section 89 
(1) of the Act. The principal con- 
tention of the appellant is that the 
word “house” means dwelling house. 
The appellant relied on the decision 
in Wimbledon Urban District Council 
v. Hastings, (1903) 87 LT 118 and 
Lewin v. End, 1906 AC 299 in sup- 
port of the proposition that the ex- 
pression “house” means a dwelling 
house, The appellant sought to sup- 
port the contention by reference to 
the fact that the word “house” 
which occurred in Section 89 of the 
Act was substituted by the word 
“building” in 1954 indicating that 
factory buildings would not be with- 
in the meaning of the word “house”. 
15. The word “house” is not 
defined in the Act, This Court in 
Ramavtar v. AsSt, Sales Tax Officer, 
Akola, (1962) 1 SCR 279 = (AIR 
1961 SC 1325) said that. the correct 
approach is to construe the word in 
that sense which people conversant 
with the subject-matter with which 
the statute is dealing would attribute 
to it, Counsel for the respondent 
rightly contended that the word 
“house” would in its ordinary sense 
include any building irrespective of 
its user. To ascertain the meaning of 


the word “house” one must under- 


Te- 
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stand the subject-matter with res- 
pect to which it is used in order to 
arrive at the sense in which it is em- 
ployed in a statute, Formerly, houses 
were built so that each house occu- 


pied a separate site. In modern 
times a practice has grown up of 
putting separate houses one above 


the other. 
rate flats or storeys. 
ordinary purposes they are 


They are built in sepa- 
For legal and 
separate 


houses. Each is separately let and 
separately occupied, One has no 
connection with those above or be- 


low, except in so far as it may de- 
rive support from those below instead 
of from the ground as in the case of 
ordinary houses (See Yorkshire In- 
surance v, Clayton, (1881) 8 QBD 
421 (424) and Grant v. Langston, 
1900 AC 383). : 

16. It may be stated general- 
ly that the word “house” is a struc- 
ture of a permanent character, It is 
structurally severed from other tene- 
ments. It is not necessary that a 
house if adapted for residential pur- 
poses should be actually dwelt in 
(See Daniel v. Coulsting, (1845) 14 
LJCP 70). A building in |. Covent 
Garden had formerly been a dwell- 
ing house but was converted into a 
fruit store warehouse and offices in 
which no one slept: and was held to 
be a “house” as regards assessment 
to the rector’s rate within - the pro- 
visions of the relevant statute. 

17. The idea of the varieties 
of meanings can be had “from the 
subject-matter of the statute A 
consecrated church was treated as a 
house as regards the Building Line 
which a local authority has a right 
to prescribe. (See 
Woodward, (1872) 15 Eq 159), Under 
the Public Health Act. 1875 “house” 
was not limited to an ordinary 
dwelling house and included a day 
school having no boarders and where 
none of the staff resided. See Wimb- 
ledon v. Hastings, (1903) 87 LT 118 
(supra), Under the Compulsory Pur- 
chase Act, 1965 “house” has been 
extended to a building -which is used 
for business purposes and is not. res- 


tricted tò mere dwelling houses (See ' 


Ravenseft. Properties v. London 
Borough of Hillingdon, (1969) 20 
P & CR 483). , 

18. The weight of judicial 


opinion is conclusively in favour of 


Folkestone ‘v.- 
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the view that the word “house” ex- 
tends to a building which is used 
for business and should not be res- 
tricted to a- mere dwelling house 
(See Land Law, Cases and Materials 
by R. H. Mandsley and E. H 
Third Edition, page 832). 


19. In Corpus Juris Secun- 
dum Vol. 41 page 364 it is said that 
in a legal sense, the word “house” 
in more comprehensive, but it is not 
limited to a structure designed for 
human habitation, and may mean a 
building or shed intended or used as 
a habitation or shelter for animals of 
any kind, a building in the ordinary 
sense or any building, edifice, or 
structure inclosed with walls and 
covered, regardless of the fact of hu- 
man habitation, Again in. Corpus 
Juris Secundum Vol, 41 page 365 it 
is said that under particular circum- 
stances, the term has been held 
equivalent. to and interchangeable 
or synonymous with “building”, 
“dwelling” and “dwelling house’ and 
sometimes “premises”. 


20. The 1952 resolution of the 
Gram Panchayat in the present case 
is to be understood in the back- 


. ground of the provisions contained in 


Section 89 of the Act and the rules 
framed under Section 108 of the Act. 
The rules were placed before the 
legislature for approval, The rules 
framed in 1934 used the words 
“lands and buildings” instead of the 
words “lands and houses”. The rules 
are a legitimate aid to construction 
of the statute as Contemporanea Ex- 
positio (See Craies on Statute Law 
6th Edition page 157). 


` 2L The rules framed in 1943 
defined “house” as any building or 
set of buildings within the same en- 
closure. In the’ Amending Act of 
1945 the expressions “farm build- 
ings” and “houses” are used without 
distinction. The Act in 1933 confer- 
red power upon the Panchayat to 
levy tax upon owners or occupiers 
of houses and lands. This expression 
“houses and lands” continued un- 
changed till the year 1952. It ‘is 
significant that the tax is not on 
houses alone but on lands as well. 
It is unsound to hold that a land 
which is admittedly taxable would 
be intended to be exempt when a 
building housing a factory is built 


. Burn. 


ad 
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upon it. The Act as initially enact- 
ed conferred power upon the Pan- 
chayat to levy any one of the taxes 
enumerated in sub-section (2). The 
first of these was tax on houses and 
lands. Section 89 (1) of the Act asit 
stood did not mention any particular 
tax, The 1939 Amendment changed 
the scheme, Section 89 (1) of the Act 
made it obligatory on Panchayats to 
levy tax on houses and lands, In 


1933 Section 89 (1) of the Act 
conferred optional - power on 
Panchayats to levy taxes. In 1939 


Section 89 (1) of'the Act made it 
compulsory for Panchayats to levy 
tax on owners or occupiers of houses 
and lands which are not subject to 
payment of agricultural assessment. 
The six other taxes mentioned in 
Section 89 (2) of the Act 
from clauses (ii) to (vii) namely, a 
pilgrim tax, a tax on fairs and festi- 
vals; a tax on sales of goods, octroi; 
a tax on marriages, adoptions and 
feasts; and any other tax which may 
have been approved by the district 
local board and sanctioned by Gov- 
ernment were made optional. A tax 
upon owners or occupiers on houses 
and lands which figures in clause (i) 
of Section 89 (2) of the Act was de- 


leted, by the Amendment Act of 
1939 inasmuch as taxes on houses 
and lands became a compulsory 


power of taxation under Sec. 89 (1) 
of the Act. 

22. Reference may be made 
to the addition of clause (vi) (a) in 
Section 89 (2) of the Act which was 
introduced in 1947 as conferring 
power on Panchayats to levy tax on 
shops and hotels. This indicates that 
the tax was on the business of shops 


and the business of hotel. The tax 
was not on the houses where such 
business was run, Section 124 of 


the 1959 Act which came in place of 
Section 89 of the Act shows that 
“shop keeping” and “hotel keeping” 
are considered to be trades and call- 
ings. 

23. The amendment of the 
year 1945 shows that a separate pro- 
vision was made for taxing farm 
buildings in three districts of Colaba, 
Ratnagiri and Kanara, where farm 
buildings were constructed on agri- 
cultural land. The idea was to bring 
such farm buildings within the pro- 
vince of assessment. 


starting . 


24. ‘The amendment in 1952. 
added a tax on premises where 


machinery is run by steam, oil, elec- 
tric power or manual labour in 
trade or business and not for agri- 
cultural or domestic purposes. This 
addition of clause (vi) (b) to Section. 
89 (2) of the Act illustrates one more 


kind of optional tax as different 
from obligatory tax on houses and - 
lands within Section 89 (1) of the 


Act. , 

25. The amendment of 1954 
where the word “building? was sub- 
stituted for the word “house” does. 
not help the appellant to suggest - 
that factories will be included only ' 
within buildings and - not within 
houses. The appellant. referred to 
statement of objects and reasons 
which said that the village pancha- 
yat could not levy a tax on build- 
ings, and, therefore, the word “build- 
ings” was substituted for the word 
“houses”. The statement of objects, . 
and reasons is ordinarily not used as 
aid to construction of a statute. A 
statement is sometimes referred to 
for the limited purposes of finding 
the object of the legislature in en- 


acting the statute where all other 
methods of interpretation fail. l 
26. The words “houses and 


lands” as used in Section 89 of the 

Act mean all buildings and factory! 
buildings would be included within): 
that meaning. The use of the ex- 

pression “buildings” in place of the 

words “houses including farm build- 

ings” made explicit what was im- 

plicit in the statute. Having regard}. 
to the nature of the word “houses” 

as used. in taxing legislations and 

municipal legislation and the nature 

and purposes of the statute in the 

present case it is manifest that the}. 
legislature used the word “house” so 

that the village panchayat would be 

in a position to levy taxes on all 

buildings situated in the village. The 

rule makers made no distinction be- 

tween the dwelling houses and build- 

ings. 

27. The second contention of 
the appellant is unacceptable, The 
resolution of 10 August, 1964 did not 
supersede or modify the resolution 
of 24 February, 1952. No levy was 
actually imposed pursuant to the re- 
solution of 10 August, 1964, Further 
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the bills served on the appellant 
were pursuant to the levies imposed 
under the resolution of 24 February 
1952. In 1964 a tax on factory build- 
ings was not raised. The tax on 
houses was raised. Even if. the reso- 
lution of 10 August, 1964 be invalid 
the demands made by the respondent 
under the 1952 resolution are valid 
and legal for two reasons, First, 
the resolution of 1952 has never 
been superseded; and second, Section 
186 (8) of the 1959 Act indicates that 
any tax imposed shall in so far as 
they are not inconsistent be deemed 
to have been made under the 1959 
Act shall continue in force until they 
are superseded or modified. There 
is nothing to show that the ~ tax is 
inconsistent with the 1959 Act, nor 
was it argued to be so. 

28. For these reasons the 
contentions of the appellant fail. The 
appeal is dismissed. There will be 
no order as to costs. - 
Appeal dismissed. 


AIR 1976 SUPREME COURT 2469 
(From: 1969-32 STC 47 (Ker)) 
EH. R. KHANNA AND JASWANT 
SINGH, JJ, 

Travancore Tea Estates Co. Ltd., 


Appellant v. State of Kerala, Res- 
pondent. 
Civil Appeal No. 1698 of 1971, 


D/- 11-10-1976. 

, (A) Central Sales Tax Act (1956), 
Section 8 (3) (b) Central Sales 
Tax (Registration and Turnover) 
Rules (1957), R. 13 — Company car- 
rying on business in tea planting 
and manufacturing — Fertilisers etc. 
for use in tea cultivation, if includi- 
ble in registration certificate, 


The fact that the time-lag be- 
tween the plucking of tea leaves and 
their being subjected to manufactur- 
ing process in the factories of a Com- 
pany carrying on business in tea 
planting and manufacturing is very 
little would not detract from the 
conclusion that the cultivation and 
growth of tea plants and leaves is 
something distinct and separate from 
the manufacturing process to which 
those leaves are subjected in the 
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factories for turning them into tea 
meant for sale, AIR 1976 SC 1790, 
Applied. (Para 10) 
` Fertilisers, chemicals, weedi- 
cides, insecticides, fungicides and 
pesticides for use in tea cultivation 
are intended for use not in the manu- 
facturing process in respect of tea 
meant for sale; they are essentially 
needed for the cultivation and growth 
of tea plants and leaves. There is no 
direct relationship between use of 
fertilisers and other goods mention- 
ed above and the manufacturing pro- 
cess in respect of' tea meant for sale. 
(Para 11) 
Cultivation and growth of tea 
plants no doubt results in the pro- 
duction of raw material in the form 
of green tea leaves which are ulti- 
mately processed into tea meant for 
sale, such cultivation and growth are. 
in the very nature of things prior to 
the manufacturing process and do 
not answer to the description of 
manufacture and processing of tea’ 
meant for sale. Thus, the Company 
is not entitled to get fertilisers and 
other goods mentioned above in- 
cluded in the registration certificate. 
The same reasoning would also hold 
good in respect of weighing machines 
used not in the factories but in the 
tea fields. (1969) 32 STC 47 (Ker), 
Affirmed. Case law discussed. 
(Para 12) 
Cases Referred: Chronological Paras 


AIR 1976 SC 1790 = 103 ITR 785 = 
1976 Tax LR 738 10 
AIR 1965 SC 891 = 16 STC 259 2,8 
AIR 1965 SC 1310 = 16 STC 563 
2, 3, 9 
Mr. S. T. Desai, Sr. Advocate, 
(M/s. A. C. Menezes, Markos Vella- 
pilly and K. J. John, Advocates, with 
him), for Appellant; Mr. K. T. 
Harindra Nath, Sr, Advocate and Mr. 
K. M. K. Nair, Advocate with him, 
for Respondent. 
Judgment of the Court was de- 
livered by 


H. R. KHANNA, J.:— This is an 
appeal by special leave against the 
judgment of the Kerala High Court 
dismissing revision petition of the 
petitioner against the order in ap- 
peal of the Appellate Tribunal where- 
by the Tribunal refused to include 
certain items in the sales tax regis- 
tration certificate of the appellant. 
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2. The appellant, Travancore 
Tea Estates Co, Ltd., is a company 
incorporated in England having its 
registered office in London. The ap- 
pellant carries on the business of tea 
planting in India at Vandiperiyar in 
Peermade Taluk in Kerala State. 
Eight tea estates are owned by the 
appellant in Peermade Taluk, To 
manufacture tea grown in those esta- 
tes, the appellant maintains separate 
tea factories in each of those estates. 
On .an application made by the ap- 
pellant for registration under the 
Central Sales Tax Act, 1956 (Act 74 
of 1956) (hereinafter referred to as 
the Act), the sales tax authorities 
granted registration certificate to the 
appellant on January 9, 1963, Ag- 
grieved by the non-inclusion 
of certain items of goods in the re- 
gistration certificate, the appellant 
filed writ petition in the Kerala 
High Court. The High Court directed 
the Sales Tax Officer to decide the 
question regarding the inclusion of 
items in the light of the decisions of 
this Court in J. K, Cotton Spinning 
& Weaving Mills Co, Ltd. v. The 
Sales Tax Officer, 16 STC 563 = (AIR 
1965 SC 1310) and Indian Copper 
Corporation Ltd. v. Commissioner of 
Commercial Taxes, 16 STC 259 = 
(AIR. 1965 SC 891), The Sales Tax 
Officer thereafter allowed the inclu- 
sion of some of the items of goods 
asked for by the appellant in the 
registration certificate but refused to 
include certain other goods in that 
certificate, The appellant thereupon 
preferred appeal before the Appel- 
late Assistant Commissioner of Sales 
Tax Kottayam, who partly allowed 
the appeal by directing further in- 
clusion of certain items. The Ap- 
pellate Assistant Commissioner, how- 
ever, declined to include the follow- 
ing items in the certificate in respect 
of which prayer had been made by 
the appellant: 


"(1) Fertilisers, chemicals, weedi- 
cides, insecticides, fungicides and 
pesticides for use in tea cultivation; 


(2) Cement and other building 
materials for installing and housing 
tea machinery and equipments; 


(3) Building materials, iron and 
hosepipes, sanitary fittings | for use 
jn estates and estate factories; 


(4) Weighing and measuring and 
packing equipments for use in tea 
estates; and 


(5) All other articles and things 

for use in manufacture and process- 
ing of sale of tea.” 
The appellant then took the matter 
in further appeal before the Appel- 
late Tribunal and prayed for the in- 
clusion in the certificate of the above 
mentioned items. The Appellate 
Tribunal did not accept the prayer 
of the appellant and dismissed the 
appeal, Revision petition was there- 
upon filed by the appellant before 
the Kerala High Court against the 
order of the Tribunal. 

3. In appeal before the 
High Court it was stated on behalf 
of the appellant in respect of the 
first item relating to fertilisers, che- 
micals, weedicides and insecticides, 
that they were used for cultivation 
of tea leaves, The contention of the 
appellant was that the growing and 
manufacturing of tea constituted one 
integrated process and therefore the 
items of goods required for growing 
tea ‘should be deemed to be goods 
intended for use in the manufac- 
ture of tea within the meaning of 
Section 8 (3) (b) of the Act. 
contention had also been advanced 
by the appellant earlier before the 
Tribunal but the Tribunal rejected 
this contention as in its view “the 
legislature has not included produc- 
tion by agriculture as one of the 
operations for which goods can be 
purchased under Section 8 of the 
Central Sales Tax Act.” The Tribu- 


nal further held that merely because - 


the agricultural process of the com- 
pany is connected with the process 
of manufacture, production of tea 
did not form part of the manufacture 
and processing of tea, The High 
Court disagreed with this reasoning 
of the Tribunal and observed that 
the expression “in the manufacture of 
goods” in Section 8 (3) (b) of the 
Act normally encompasses the entire 
process carried on by the dealer of 
converting the raw material into 
finished goods, In the opinion of the 
High Court, the growing of tea lea- 
ves was no integrally connected: with 
the manufacture of tea that it could 
reasonably be taken as a part of the 
process of manufacturing tea. This 
circumstance, however, in the opin- 
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ion of the High Court, by itself was 


‘not sufficient to make the goods eli- 


gible for inclusion in the registration 
certificate, The High Court accord- 
ingly observed: 


“Under Rule 13 read with Sec- 
tion 8 (3) (b) the use of the goods in 
the manufacture or processing of 
goods for sale will not be a suffici- 
ent ground for inclusion in the cer- 
tificate. The further requirement is 


that the goods must be for use as- 


raw materials or processing materials 
ormachinery, plant, equipment, tools, 
stores, spare parts, accessories, fuel 


‘or lubricants, The first item, name- 


ly, fertilisers, chemicals, insecticides, 
etc, in our opinion cannot fall with- 
in the category of a raw material or 


processing material for machinery 
ete. The learned counsel for 
the company sought to con- 
tend that fertilisers, chemicals 


etc, would come within the category 
of stores mentioned in Section 8 (3) 
(b) and that as such it is eligible for 
specification in the certificate, We are 
unable to agree with this submis- 
sion, ‘The word ‘stores’ in the con- 
text in. which it appears in Rule 13 
has to be necessarily goods intended 
for use in the manufacture or pro- 
cessing of goods for sale and it is 
not possible to hold that fertilisers, 
chemicals, weedicides, insecticides 
ete. can come within this category. 
They are not in any way directly 
connected with the manufacturing or 
processing of tea. As pointed out 
earlier, the expression ‘in the manu- 
facture’ can take within its compass 
only processes which are directly re- 
lated to the actual production, As 
such the claim for inclusion of this 
item in the Sales Tax Registration 
Certificate cannot be supported.” 


The prayer of the appellant regard- 
ing items (2), (3) and (4) was also 
disallowed in the light of the obser- 
vations of this Court in the case of 
J. K. Cotton Spinning & Weaving 
Mills Co. Ltd., (AIR 1965 SC 1310) 
(supra). Item No. (5), in the opinion 
of the High Court, was too vague 
and indefinite to deserve inclusion in 
the certificate. In the result the revi- 
sion: petition was dismissed, - 


4, Before dealing with the 


contentions advanced, it may be use- 


ful to refer to the relevant provi- 
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sions. Section 7 of the Act makes 
provision for registration of dealers. 
Sec. 8 of the Act deals with rates of 
tax on sales in ‘the course of inter- 
State trade or commerce. Clause (b) 


` of sub-section (1) of . that _ section 
provides that every dealer, who in 
the course of inter-State trade or 


commerce sells to a registered dea- 
Jer other than the Government goods 
of the description referred to in sub- 
section (3) shall be liable to pay tax 
under this Act which shall be 3 per 
cent, of his turnover, The percentage 
before July 1, 1966 was two, Sub- 
section (3) (b) reads as under: 

*“(3) The goods referred to in 
clause (b) of sub-section (1)— . 

. (b) are goods of the class or 

classes specified in the certificate of 
registration of the registered dealer 
purchasing the goods as being intend- 
ed for re-sale by him or subject to 
any rules made by the Central Gov- 
ernment in this behalf, for use by 
him in the manufacture or processing 
of goods for sale or in mining or in. 
the . generation or distribution of 
electricity or any other form of 
power;” i 
The Central Sales Tax (Registration 
and Turnover) Rules, 1957 have been 
framed by the Central Government. 
Rule 13 of the rules reads as under: 

"13. The goods referred to ‘in 
clause (b) of sub-section (3) of Sec- 
tion 8 which a registered dealer may 
purchase, shall be goods intended 
for use by him as raw materials, 
processing materials, machinery, 
plant,. equipment, tools, stores, spare 
parts, accessories, fuel or lubricants, 
in the manufacture or processing of 
goods for sale, or in running, orin the 
generation of electricity -or any 
other form of power.” ; 


5. The question with which 
we are concerned in this appeal. is 
whether the items of goods- in res- 
pect of which prayer of the appel- 
lant for being included in the re- 
gistration certificate was refused, 
answer to the description of goods 
as given in the above rule. Mr. 


_ Desai on behalf of the appellant has 


not pressed the case of the appel- 
lant in respect of item No, (5) which 
was found by the High Court to be 
vague and indéfinite, He has also 
not made any submissions in respect 


-ed counsel, be held to be 
' for use in the manufacture .or 
cessing of tea for 


‘purpose of 
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of items (2) and (3) relating to: ce- 
ment and building materials. The 
‘main contention of Mr, Desai has re- 
lated to item No. (1) pertaining” to 
fertilisers, chemicals, weedicides, in- 
secticides, fungicides and pesticides for 
use in -tea cultivation. Acording to 
the learned counsel, cultivation and 
the growing of tea leaves was so 
integrally connected with the manu- 
facture of tea that it could be taken 
to be a part of the process of manu- 


facturing tea, As fertilisers and 
other goods mentioned in item (1) 
were needed for tea cultivation, the 


same should, according to the learn- 


pro- 
sale. Regarding 
item (4), the case of the appellant is 
that though weighing equipment used 
in the factories has been allowed to 
be included in the certificate, the 
weighing equipment used for the 
cultivation has not 
been included in the certificate. 
The weighing equipment to be used 
for cultivation should also, it is urg- 
ed, be included in the certificate. 


6. The above contentions 
have been controverted by Mr. 
‘Harendra Nath, and he has urged 


. that neither the goods mentioned in 


` from the place where 


_ certificate. 
_ intended ‘for use in the manhufactur-- 
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item No. (1) nor the weighing equip- 
ment needed for cultivation are 
directly connected with the process 
.of manufacturing tea. 


T. After giving the matter 
our earnest consideration, we are of 
the view’ that the contention of Mr. 


Harendra Nath is well founded. 


8. Rule 13 has been the sub- 
ject-matter of two decisions of this 


Court. In the case of Indian Copper 
Corporation, (AIR 1965 SC 891) 
(supra), the assessee was a dealer 


engaged’ both in mining operations of 
copper and iron ore and the manu- 
facturing of finished products 
from the for sale, This 
Court held that the two 
processes being inter-dependent, it 
would be impossible to exclude vehi- 
cles which are used for removing 
the mining 
concluded to the 


ore 


operations were 


` factory where the manufacturing pro- 


registration 
“sood$ 


‘from the 
The ` expression 


cess started, 


Y 


intended ` 


_ goods, 
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ing’ or processing of goods for sale” 
was held to include such vehicles as 
were intended to be used for remo- 
val of processed goods from -the fac- 
tory to the place of - storage. The 
mere fact that there is a statutory 
obligation imposed upon the owner 
of the factory or the mine to main- 
tain hospital facilities would not, in 
the opinion of this Court, supply a 
connection between the goods and 
the manufacturing or processing of 
goods or the mining operations so as 
to make them goods intended for 
use in those operations. The ex- 
pression “intended to be used’, it 
was further held, cannot be equated 
with “likely to facilitate’ the con- 
duct of the business of manufactur- 
ing or of processing goods or of 
mining. 

9, In J. K. Cotton Spinning & 
Weaving Mills Co. Ltd, (AIR 1965 
SC 1310) (supra) the appellant manu- 
factured for sale cotton textiles, tiles 
and other commodities. Certain items 
of goodsin the certificate of registra- 


tion of the appellant were deleted 
by the sales tax authorities on the 
‘ground that they had been earlier 


erroneously included in the certifi- 
cate. This Court in that context 
dealt with the scope and ambit of 
Section 8 (3) (b) of the Act read 
with Rule 13. It was held that the 
expression “in the manufacture of 
goods” in Section 8 (3) (b) should 
normally encompass the entire pro- 
cess carried on by the dealer of con- 
verting raw materials into finished 
Where any particular pro- 
cess is so integrally connected 
with the ultimate production of 
goods that, but for that process, 
manufacture or processing of goods 
would be commercially inexpedient, 
goods required in that process would 


fall within the expression “in the 
manufacture of goods.” It was fur- 
ther held that the process of de-— 
signing might be distinct from the 


actual process of turning out finish- 
ed goods. But there was no war- 
rant for limiting the meaning of the 
expression “in the manufacture of 
goods” to the process’ of production 
of goods only. The expression “in 
the’ manufacture” was held to take 
within its compass all processes 
which are directly related to the ac- 
ttual production, < -Drawing and. pho- 
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-tographic materials directly related 
.to-the actual production of goods 
-were held to be goods intended: for 
use “in the manufacture of goods.” 
Building material, including lime and 
cement, not required in the manu- 
facture of tiles for sale was, how- 
ever, held to be not raw material in 
the manufacture or processing of 
goods or even as “plant’’. 


19. We may now turn to the 
. present- case: The question which 
essentially arises for determination is 
whether fertilisers and other goods 
mentioned in item No. (1) are in- 
tended for use by the appellant as 
equipment or stores in the manufac- 
ture or processing of tea meant for 
.Sale, as urged on behalf of the ap- 


pellant. The controversy between 
the parties has centred round the 
. point as to whether fertilisers and 


other goods mentioned in item No. 
.(1) can be said to be goods intended 
for use in the manufacture or pro- 
cessing of tea meant for sale. So far 


..as this question is concerned, we 
find that the growing and plucking 
of tea leaves from the plants and 


the processing of those leaves in the 
factories are parts of a continued 
„activity, The assertion of Mr. Desai 
„that the tea leaves would. lose their 
-value unless they are processed in 
the factory soon afterthey are pluck- 
ed is not being questioned, It does 
-.not, however, follow from that that 
the cultivation of tea plants and the 
growth of tea leaves is not some- 
thing distinct from the manufactur- 
ing process to which tea leaves are 
subjected in the factories. The fact 
_ that the time lag between the pluck- 
ing of tea leaves and their being 
subjécted to manufacturing process 
in the-factories is very little would 
not detract from the conclusion that 


the cultivation and growth of tea. 


plants and leaves is something dis- 
tinct and separate from the manu- 
facturing process to which these lea- 
ves are subjected in the factories for 
turning them into tea meant for 
sale. Income which is realised by 
sale of tea by a tea company which 
grows tea on its land and thereafter 
subjects it to manufacturing process 
in its factory is an integrated in- 
come. 
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Such income consists of two roll breaker and green 


-elements.-or..--components,. . One . ele-- 
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ment or component consists of the 
agricultural income which is yielded 
in the form of green leaves purely 
by the land over which tea plants 
are grown, The second element or 
component consists of non-agricultu- 
ral income which is the result of 
subjecting green leaves which are 
plucked from the tea plants grown 
on the land to a particular manufac- 
turing process in the factory of the 
tea company. Rule 24 of the In- 
come-tax Rules, 1922 and Rule 8 of 
the Income-tax Rules, 1962 prescribe 
the formula which should be adopt- 
ed for apportioning the income rea- 
lised as a result of the sale of tea 
after it is grown and subjected to 
the manufacturing process in the 
factory. Sixty per cent, is taken to 
be agricultural income and the same 
consists of the first element or com- 
ponent, while 40 per cent. repre- 
sents non-agricultural income and 
the same comprises the second ele- 
ment or component (see Tea Estate 
India (P.) Ltd. v. Commissioner of 
Income-tax. 103 ITR 785 = (AIR 
1976 SC 1790)). 


11. Fertilisers and the other 
goods mentioned in item No, (1) are 
intended for use not in the manu- 
facturing process in respect of tea 
meant for sale; they are essentially 
needed for the cultivation and growth 
of tea plants and leaves, There is no 
direct relationship between use of 
fertilisers and other goods mentioned 
in item No. (1) and the manufactur- 
ing process in respect of tea meant 
for sale. What is meant by manu- 
facture of tea is clear from pages 
of Encyclopaedia 
Britannica (1965 Edition) wherein it 
is observed: 





“Black and green teas result 
from different manufacturing proces- 
ses applied to the-same kind of leaf. 
After plucking, the leaf is withered 
by being spread on bamboo trays in 
the sun, or on withering tats within 
doors. The process takes 18 to 24 
hours, Next it is rolled by hand or 
by machines. The object of rolling 


is to break the leaf cells and liberate 


the juices and enzymes sealed with- 
in, The roll may last as long as 
three hours. Then it is taken to the 
i leaf sifting 
machine and after. that fermented in 
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baskets, on glass shelves or on cool 
cement floors under damp cloths for 
4 or 42 hours. The firing process 
(drying) follows, in pans or baskets 
or in firing machines. It takes 30 to 
40 min. The difference between 
black tea and green tea is the result 
of manipulation. Green tea is manu- 
factured by steaming without fer- 
- mentation in a perforated cylinder or 
boiler, thus retaining some of the 
green colour, Black tea is allowed to 
ferment .after being rolled and before 
firing, In the case of black tea the 
process of fermentation, or oxidation, 
reduces the astringency of the leaf 
and, it is claimed, developes the 
colour and aroma of the liquor. In 
making green tea, the fermentation 
process is arrested by steaming the 
leaf while it is green and by light 
rolling before drying.” 


12. The cultivation and 
growth of tea.plants and leaves can- 
not, in our opinion, be comprehend- 
ed in the expression “in the manu- 
‘facture or processing of goods for 
sale.” Cultivation’ and growth of 
tea plants no doubt results in the 
production of raw material in the 
form of green tea leaves which are 
ultimately processed into tea meant 
for sale, such cultivation and growth 
are in the very nature of things 
‘Iprior to the manufacturing process 
and do not answer to the description 
of manufacture and processing of 
tea meant for sale, There is a vital 
difference between an agricultural 
operation and a manufacturing . pro- 
cess, and the same should not be 
lost sight of. What is needed for be- 
ing used purely in an 
operation cannot be held to be goods 
required for use in a manufacturing 


process. We are, therefore, of the 
opinion that the appellant was not 
entitled to get fertilisers and other 


. goods mentioned in item No, (1) in- 
cluded in the registration certificate. 
The same reasoning would also hold 
good in respect of weighing machines 
used not in the factories but in the 
tea fields. 


13. The appeal consequently 
fails and is dismissed with costs. 
Appeal dismissed. 
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(From: Punjab and Haryana)* 

R. S. SARKARIA AND N, L. 

UNTWALIA, JJ, 

Chatar Singh and another, Ap- 
pellants v. State of Haryana, Res- 
pondent. 

Criminal Appeal No. 195 of1972, 
D/- 19-3-1976. 

_(A) Evidence Act (1872), S. 45 
— Ballistic expert — Opinion of — 
Murder charge — Pistol used probab- 
ly a country-made — Non-obtaining 
of opinion how far material. 

The accused were alleged to 
have committed murder of deceased 
with a pistol, The pistol] and two 


` -bullets extracted from bodies of vic- 


tims were sent to the ballistic ex- 
pert but they were not examined by 
him for a considerable time.. The 
prosecution gave up examination 
and obtaining the opinion of the ex- 
pert, The trial Court acquitted the 
accused but they were convicted by 
the High Court in appeal. 

Held, in the circumstances of 
the case, the non-obtaining of the 
opinion of the Ballistic expert could 
not shake the prosecution case in 
the least. The pistol said to have 
been produced by accused must not 
necessarily be the one which he 
used in the occurrence, (Para 9) 

Unless there were rifling marks 
in the bullets and which were not 
defaced by the entry in the bodies 
of -the victims, no expert could ordi- 
narily and generally give an opinion. 
None of the accused had a licenced. 
pistol. In all probability, therefore, 
they had used country-made pistols. 


“In such a situation it is difficult to 


assume that the Ballistic Expert 
could have found identifying marks 
on the bullets and his opinion would 
have gone against the -prosecution. 
The H. C., did not commit mistake 
in accepting evidence and convicting 
the accused. The prosecution had 
no design or motive in not obtaining 
the opinion of the Expert. 


(Para 9) 
Mr. R, L. Kohli, Advocate, for 
Appellants; Mr. H. S. Marwah and 
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Mr. R. N. Sachthey, Advocates, for 
Respondent. ` ` 


The Judgment of the Court was 
delivered by 


UNTWALIA, J.:— The two ap- 
pellants in this appeal filed under 
Section 2 of the Supreme Court (En- 
largement of Criminal Appellate 
Jurisdiction) Act; 1970 were acquitted 
by the Sessions Judge of Hissar but 
have been convicted by the High 
Court of Punjab and Haryana for 
causing the murder of one Amar 
Singh and for attempting to murder 
Darya Singh, P.W.5 and Balbir 
Singh, P. W, 6. Each of the appel- 
lants has been sentenced -to undergo 
imprisonment for life for the charge 
under Section 302 of the Indian Pe- 
nal Code; in the case of appellant 
Chatar Singh with the aid of Section 
34. Each has been given a concur- 
rent sentence of 5 years’ rigorous 
imprisonment for the attempted mur- 
der under Section 307, in the case 
of Dayanand read with Section 34. 

2. The facts lie in a narrow 
compass, The Sessions Judge gave 
several reasons in support- of his 
finding that the appellant’s guilt and 
complicity in the occurrence were 
not proved beyond doubt. Keeping 


in view the well-established princi-— 


ples of law to justify the High 
Court’s interference with an order of 
acquittal the High Court has discuss- 
ed and referred to almost all the 
reasons given by the Trial Court and 
finding its judgment unsustainable it 
has upset it by giving cogent and 
good reasons. We think the High 
Court was right in reversing the 
order of acquittal. Some of the rea- 
sons given by the learned Sessions 
Judge were too flimsy and insignifi- 
cant and the High Court has rightly 
brushed them aside. It has found 
the others not good, enough for a 
reasonably possible view of acquittal. 
Only some on which great stress was 
led by counsel for the appellants in 
this Court will be briefly referred to 


by us in this judgment.’ 
3. The appellants are sons of. 


one Darya Singh, At the time of the 
occurrence they were in their twen- 
ties. One Ramanand and- one Bha- 
rat Singh are also their 
The prosecution case is 
were several disputes, 


that there 
quarrels and 


Chatar Singh v, State of Haryana — 


brothers. | 
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[Prs, 1-4] 
litigations between the .family of 
Darya Singh, P. W.5 and Darya 
Singh — father of the appellants. 


There were election disputes for the 
office of the. Sarpanch which was 
held by P. W. Darya Singh. There 
was previously an assault case, There 
were proceedings and counter-pro- 
ceedings under Section 107 of the 
Code of Criminal Procedure. 10 or 
12 days before the occurrence in 
question, an Alsatian dog of Chander- 
man was killed allegedly by appel- 
lant Chatar Singh and his ‘brother 
Bharat Singh. Chanderman was a 
collateral of P. W, Darya Singh, A 
complaint was made to the police 
and the accused party thought that 
P. W. Darya Singh was at the back. 
of this case, Regarding the bad blood 
and the enmity between the two 
families, there is no substantial dif- 
ference or dispute between the find- 
aR recorded by the two courts be- 
ow. 


4. On the 15th of November,’ 
1969 at about 11.00 A.M. Darya 
Singh, P. W. 5 with his son Balbir 
Singh, P. W. 6 and his nephew Bha- 
rat Singh, P. W. 7 was going to his 
field on` a tractor-cum-trolley to 
bring fodder from there. The trac- 
tor was driven by Bhe Ram, P. W. 15 
— a tendered witness, He is also a 
relation of Darya Singh, P. W. Amar 
Singh — since deceased was a ser- 
vant of Darya Singh for doing his 
agricultural work, He also accom- 


‘panied the party for bringing fodder. 


After having loaded the fodder on 
the trolley all the five persons: left 
the field for their village Devawas 
which was at a distance of about a 
mile. Bhe-Ram was driving the 
tractor back. Amar Singh and Bal- 
bir Singh sat on the right mudguard. > 
Darya Singh and Bharat Singh were ` 
on the left muduard of the tractor. 
When the tractor had moved about 


250 paces from the field, appellant 
Chatar Singh who was standing to 
the left of the road with appellant 


Dayanand gave a signal to Bhe Ram 
to stop it. Bhe Ram stopped the 
tractor. Dayanand fired a shot from 
a pistol which hit the chest of Amar 
Singh. Darya Singh shouted to Bhe 
Ram to drive away the -tractor else’ 
all of them might.be killed. Bhe 
Ram started the tractor.. Amar Singh 


LA Sr O 
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fell down’ from the tractor on ac- 
count of the gun shot wound sus- 
tained by him, When the tractor 


started moving Chatar Singh fired a 
shot from his pistol and the 
grazed against the left arm and left 
side of the back of Darya Singh: 
Chatar Singh then ascended on the 
trolley from its back side and fired 
a shot from his pistol which hit on 
the buttock of Balbir Singh, P. W. 
6. The appellants thereafter made 
their escape, Leaving Amar Singh at 
the spot, Darya Singh and others 
went to their house on the tractor 
where Balbir Singh was given first- 
aid to stop the bleeding. About two 
hours later Ram Sarup, P. W. 10 
carried Darya Singh and Balbir Singh 
in a tractor to the Police Station 
Siwani which by direct route is 
about 12 miles from village Deva- 
was. But due to fear they went: to 
the Police Station through a circuit- 
ous route which was longer by six 
miles. The party 
Station Siwani at 3.45 p.m, Sub- 
Inspector Surat Singh,. Station House 
Officer of the Police Station was 
away to Dabwali and Assistant Sub- 
Inspector Nardev Shastri, P. W. 21 
had gone to village Chaudhariwas in 
connection with the investigation of 
another case. A First Information 
Report was, therefore, recorded by 
Moharrir Head Constable Ram Ka- 
ran, P. W. 19 at 3.45 p.m. on the 
15th November, 1969 on the state- 
ment of Balbir Singh. Information 
was sent to Assistant Sub-Inspector 
Shastri who reached the Siwani bus 
stand at about 5.00 p.m, met Ram 
Karan there and both reached the 
place of occurrence at about 6.00 
p.m. Injured Darya Singh and Bal- 
bir Singh were taken in a tempo 
from Siwani to Hissar which is situat- 
ed at a distance of about 25 miles 
from the Police Station, Their inju- 
ries were examined by the Doctor on 
duty at about 10.00 p.m. 
7 5. After investigation and en- 
_ quiry the appellants were put on 
their trial. Appellant Dayanand was 
charged: under Section 302 for caus- 
ing the murder of Amar Singh and 
appellant Chatar Singh was charged 
for the same offence with the aid of 


Section 34. Appellant Chatar Singh 
was charged under Section 307 of 
the Penal Code for attempting to 


bullet . 


reached Police - 


murder Darya Singh and. Balbir 
Singh and Section 34 was applied for 
the said offence in the case of appel- 
lant Dayanand. As stated above the 
Trial Judge acquitted the appellants 
but the High Court has convicted 
them. Hence this appeal. 


6 Since we are affirming the 
judgment of the High Court we do 
not consider it necessary to refer to 
each and every fact or reason men- 
tioned in the judgments of the two 
courts below. We shall briefly dis- 


cuss only a few of them which were ` 


pressed with vehemence before us by 
the learned counsel for the 
lants. 


T: The first attack on the pro-. 
secution case is that the First Infor- . 


mation Report was not recorded at 
3.45 p.m. It was recorded late after 
due deliberations and 
It was ante-timed. A copy of it was 
received by the Illaka 
Bhiwani at 7.00 A.M. in the morn- 
ing. The party consisting of the 
two injured reached Hissar 
very late in the night at 10.00 p.m. 


A.I. Re 


consultations. . 


appel- . 


Magistrate - 


Hospital . 


It was, therefore, submitted that the - 


First Information Report — the foun- 


dation of the prosecution case, is 
very shaky and suspicious, In our 
opinion the High Court has rightly 


explained the alleged delay. The oc- . 


currence had taken -place at about 


noon. After giving first aid to in- 
jured Balbir Singh the party left 
through a circuitous route for the 


police station in a tractor, That route . 


was 18 miles. In such a situation it 
is difficult to say that there was 


any undue delay in the lodging and. 


the recording of the First Informa- 
tion Report. We are inclined to be- 
lieve in agreement with the 
Court that the Report was recorded 


High . 


at 3.45 p.m. at the Police Station by : 


Moharrir Head Constable P. W. 19. 


It is no doubt true that there is some . 


delay in the journey of the injured 
from Police Station 
sar Hospital, But that was due 
the fact that they lost sometime in 
arranging for a tempo. According to 
the evidence, they left Siwani 
about 7.00 p.m. In the meantime 
Assistant Sub-Inspector Shastri had 
come to Siwani and left for the 
place of occurrence in the company 


Siwani to His-. 
to: 


at . 


of Ram Karan, According to the evi- = 
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dence. of the injured witnesses, they 
had not met Assistant Sub-Inspector 
‘Shastri. Reasons given by the Trial 
Judge were wholly insufficient to lead 


to the conclusion that the First Infor- ` 


mation Report was lodged late or 
ante-timed. The place was within 
‘the jurisdiction of Bhiwani Tehsil. A 
“special report was sent to the Illaka 
Magistrate at Bhiwani through a 
constable who handed it over to a 


Chowkidar at 2.00 A.M. in the night. 


— the date being the 16th Novem- 
ber by that time. As it appears from 
the endorsement of the Dlaka Magis- 
trate, the Chowkidar gave that re- 
port to him at 7.00 A.M. in the 
morning. In our judgment the First 
Information Report contained the 
true version of the occurrence and 
not a coloured and concocted narra- 
tion after any deliberation or consul- 
tation. 

8. Appellant Dayanand is 
said to have surrendered before the 
Station House Officer on the 15th 
.- November, 1969 and is also said to 
have produced a country-made pistol. 
The High Court has not rightly reli- 
ed upon the story of production of 
the pistol by appellant Dayanand. It 
is a peculiar characteristic of several 
cases in the States of Punjab and 
Haryana that the accused is found 
ready to surrender the weapons al- 
legedly used in the occurrence. Be 
that as it may, although the pistol 
was: sent to the Ballistic Expert, it 
could not be examined and proved 
by him that the pistol said to have 
been produced by the appellant Daya- 
_: hand was the one from which a shot 

had been fired at Amar Singh. It 
“may be stated here that a bullet on 
autopsy was recovered from the body 
of Amar Singh and. -another bullet 
was extracted from the buttock of 
Balbir Singh. The two bullets were 
also sent to the Ballistic Expert, The 
pistol and the bullets remained lying 
for a considerable time at his end 
but he did not find time to examine 
them, It appears from the records 
of the Trial Court that the Ballistic 
Expert wanted some more time to 
examine the materials and give his 
opinion. But since the Court was in 
v4 hurry to close the case the Public 
“ Prosecutor decided to give up the 
- examination and obtaining of opinion 
of the Ballistic Expert. 


Chatar Singh v; State of 


Haryana ’ [Prs, 7-9] "S.C. 2477 


$. It was strenuously urged by 
Mr. Kohli for the appellants that if 
the bullets could have been examin-. 
ed by the Expert, in all probability, 


he could have found that both were ' 


fired from the same fire-arm be- 
cause of the speciality of the 
rifling grooves left on the bullets 
when they were fired. Coun- 
sel submitted that the Expert’s opin- 
ion would have demolished the pro- 
secution case that the two brothers 


had fired two shots — one at Amar ` 


Singh and the other at Balbir Singh 
— from two different pistols It is 
unfortunate that the opinion of the 
Expert could not be obtained in this 
case. But that does not shake the 
Prosecution case in the least. 
pistol said te have 
by appellant 


Dayanand must not 


The > 
been produced _ 


necessarily be the one which he used - 


in the occurrence, Unless there were 
rifling marks on the bullets and 
which were not defaced by the en- 
try in the bodies of the victims, no 
Expert could ordinarily and general- 
ly give an opinion, J. S, Hatcher in 


his Text Book of Fire Arms Investi- » 


gation, (1946 Print) at page 255 has 
referred to the rifling marks on bul- 
let and has said that such identify- 
ing marks are “caused by its passage 
over surface irregularities and rough 
spots on the interior of the gun bar- 
rel that got there principally during 
the machining operations of reaming 
the bore and rifling the grooves.” But 
the learned author has pointed out 
at page 256: 


“It should be understood by the 
reader that some guns have the bar- 
rels smoothed up after machining by 
a process known as lapping. A rod 
is inserted into the barrel, and a 
lead plug is cast on the end of this 
rod, so that it exactly fits the lands 
and grooves, This lead plug is then 
covered with oil and emery flour, 
and passed back and forth through 
the barrel a number of times, until 
the most noticeable roughnesses are 
removed, This operation makes the 
inside of the barrel much smoother 
than it would otherwise be, and adds 
somewhat to the difficulty of bullet 
identification.” 


ed pistol. In all probability, there- 
fore, they had used ; 


None of the appellants had =| 


country-made 


etna nesters 


1 


N 
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pistols.. In such a situation it is dif- 
ficult to assume that the Ballistic 
Expert could have found identifying 
marks on the bullets and his opin- 
ion would have gone against the 
prosecution, We do not think that 
the prosecution had any design or 
motive in not obtaining the opinion 
of the Expert. 


10. It was submitted on þe- 
half of the appellants that both the 
brothers might not have taken part 
in the occurrence and they were 


falsely implicated. Only one, and not. 


known which one, may be responsi- 
ble for firing all the three shots, We 
see no substance in this argument. 
They had other two brothers but 
they were not falsely implicated. 
Only one of the brothers would not 
have taken the risk of going alone 
to intercept a party of five coming 
on a tractor and commit the assault 
with a pistol. The story of the pro- 
secution that there were two persons 
and those two were the appellants to 


our mind is true and true beyond 
doubt. 
11. It was further submitted 


that the Doctor had found the edges 
of the injuries on the victims burnt 
which showed that the fire-arms 
must have been fired from a close 
range of a few. inches only. And 
that according to the submission be- 
lied the ocular version of the prose- 
cution witnesses that the shots were 
fired from some distance, We have 
given due consideration to this aspect 
of the matter and arrived at the con- 
clusion that the Doctor’s evidence is 
not correct, He did not find the cor- 
responding portions of the clothes of 
the victims burnt. His evidence as 
to the edges of the wounds being 
burnt seems to have been given due 
to error of the observations. He says 
that they were slightly burnt. The 
assailants could not possibly fire on 


. the victims going on a tractor from a 


range of few inches. Amar Singh fell 
down from the tractor after the bul- 
let injury in the chest and got other 
injuries on his person due to fall 


from the tractor which had come in’ 


motion by that time. The whole pro- 


-secution evidence is so consistent an 


the story is so natural that we are 
not prepared to discard it and hold 


v. State of Bihar re 


A.L R. 


that the High Court committed a 


mistake in accepting it. 
12. In the result the appeal 

fails and is dismissed. 
` Appeal dismissed. 
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Oil & Natural Gas Commission, 


. Petitioner v, State of Bihar and 
others, Respondents. 
Writ Petition No. 74 of 1975, 


D/- 24-8-1976. 
(A) Central Sales Tax Act (1956), 
Ss. 2 (g) and 3 (a) — Supply of crude 
oil by Oil and Natural Gas Commis- 
sion to Indian Oil Corporation in 
pursuance of directions of Central 
Government. — Transactions amount- 
ed to sales — Supply to Barauni Re- 
finery in Bihar is inter-State sale — 
(Bihar Sales Tax Act 
Section 16 (5)), 


The Petitioner, Oil and Natural 
Gas Commission was supplying crude 
oil made by it to Indian Oil Corpora- 
tion Ltd., pursuant to  directions/ 
orders of Central Government, It 
was contended by the petitioner that 
the supplies were not exigible to 


sales-tax, as there was no contract of 
sale. 


i Held: Judged by the principles 
laid down by the Supreme Court in 
Salar Jung Sugar Mill’ case (AIR 
1972 SC 87) there is no doubt that 
the transactions amounted to a 
of crude oil by the 
the Corporation. 

_ The provisions of the Oil and Na- 
tural Gas Commission Act, 1959, 
show that the Commission is engaged 
in the business of ‘producing crude 


Commission to 


oil in Assam and the supply of crude. 


oil, The supply to the Corporation 
is a sale transaction fulfilling all the 
ingredients of a sale, It is true that 
the Government decided and directed 
ed the Commission to supply to the 
Corporation at a price to be fixed 
but the transaction is in the course 
of business conducted by the Com- 
mission, 
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(19 of 1959), . 


7 


Those directions and deci- y 
sions do not detract from the sale of 


sale i~., 





« suant to contract for sale 


“ 


* to be sales these 
fsales under Section 3 (a) of the Cen- 


“ment between the Commission 
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crude oil. The supply of crude oil 
by the Commission to Barauni Re- 
finery (in Bihar) of the Corporation 
is also a sale in the course of inter- 
State trade. The movement of crude 
oil from Assam to Barauni is pur- 
of crude 
oil and as an incident to the agree- 
and 
the Corporation, The State of Assam 
has lawfully levied Central Sales- 
tax on the petitioner, 
(Paras 14, 15, 16, 17) 
Cases Referred: Chronological Paras 
AIR 1972 SC. 87 = (1972) 2 SCR 
228 12, 14 
Mr. L. N. Sinha, Sol, General of 
India and Mr, B. Datta, Advocate 
with him, for Petitioner; Mr. A. K. 
Sen, Sr. Advocate, (M/s. B. P, Singh, 
Mr. Shambhu Nath Jha, and-Mr. U. 
P. Singh, Advocates with him), for 
Respondents (for State of Bihar R.1 
and R. 2); Mr. D. Mookherjee, Sr. 
Advocate and Mr. S. K. Nandy, Ad- 
vocate, with him), for Respondent 


_- (State of Assam R, 3 and R. 4), i 


The Judgment of the Court was 
delivered by 

RAY, C. J.:— The petitioner in 
this Writ Petition raises the question 
that the supplies of crude oil made 
by the petitioner Oil and Natural 
Gas Commission referred to as the 
Commission to Indian Oil Corporation 
Limited referred to as the Corpora- 
tion are not exigible to Sales-tax 
either by the State of Assam or the 
State of Bihar under the Central 
Sales Tax Act or the Bihar Sales Tax 
Act respectively. The petitioner con- 


«tends that the supplies by the Com- 


mission to the Corporation are pur- 
suant to directions/orders of the Cen- 
tral Government and therefore there 
is no contract of sale, The petitioner 
in particular contends that the Com- 
mission is obliged to supply to the 


Corporation and the petitioner has 
no volition or freedom in the mat- 
ter. The petitioner, therefore, con- 


tends that there is no contract of 
sale between the Commission and 
the Corporation, 

2. The second contention of 
the petitioner is that if it be held 
are inter-State 


tral Sales Tax Act, 1956 and the 
State of Bihar is not competent to 
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‘mission crude, 
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levy Sales-tax under Section: 16 (5) 
of the Bihar Sales Tax Act. `` 

3. In order to find out as to. 
whether the transactions between 
the Commission and the Corporation 
amounted to a sale, it is necessary to 
ascertain the correct facts, 

4. The letter dated 15 June 
1968 is important. It is written by 
the Corporation to the Commission. 
The Corporation states as follows: 

“I am writing to confirm’ that 


. Indian Oil Corporation would- be in 


a position to receive 300 tonnes a’ 
day of Lakwa crude via the Oil Pipe- 
line any time from today, We would 
also wish you to augment the sup- 
plies so as to reach about a million 
tonnes per annum as soon as possi- 
ble. The above 300 tonnes will be 
in addition to the supplies that we 
are receiving currently from OIL 
(Oil India Ltd.) and by rail from 
Rudrasagar, Kindly arrange to sup- 
ply full analytical data regarding 
the crude that you would be send- 
ing from Lakwa. I would also sug- 
gest that the pricing arrangement 
may also be worked out regarding 
the supply and intimated to us, i 

necessary, after consulting OIL.” .- 


5. The next important docu- 
ment relates to the minutes of the 
meeting held at the Office of the 


Chairman of the Corporation at New 
Delhi on 8 August, 1968. The repre- 
sentatives of the Corporation, the 
Commission and Oil India Limited 
were present. 


6. _ Crude oil supplied both by 
the Commission and Oil India Limit- 
ed come through the pipeline be- 
longing to Oil India Limited to re- 
fineries at Gauhati and Barauni be- 
longing to the Corporation, The man- 
ner of measurement and of pay- 
ment for crude is ascertained by the 
Corporation from the Commission and 
Oil India Limited. 


7. At the meeting held on 18 
October 1968, the Central Govern- 
ment representatives and representa- 
tives`of the petitioner, Oil India 
Limited and the Corporation were 
present, It was decided that crude 
oil which was being delivered to the 
refineries of the Corporation at Gau- 
hati and Barauni is a mixture of Oil 
India Limited crude and the Com- 
Oil India Limited 
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would send the bills for the entire 
quantities of crude, so delivered, giv- 
ing the bifurcation of crude belong- 


“ing to Oil India Limited and the 
Commission with API gravity of 
each. 

8. The document dated 23 


February 1968 records the price of 
crude oil purchased by the Corpora- 
tion from the Commission and the 
basis on which payment should be 
made. 5 

9. Another document dated 17 
February 1969 written by the Cen- 
tral Government to Oil India Ltd., 
shows that crude oil would be sup- 
plied to the Barauni, Gauhati and 
Digboi refineries as mentioned there- 
in. For the Barauni Refinery, Oil 
India would supply a ‘certain quantity 
and the Commission the balance, In 
case the Commission’s supply fell 
short, it would be made good by 
Oil India Limited. For the Gauhati 


Refinery, certain quantity would be 


supplied by Oil India Limited and 
the remainder would be deemed to 
have been supplied by the Commis- 
sion, The requirements of Digboi re- 
finery would be met by Oil India 
Limited. 


10. The next document is 
dated 7 August 1973 incorporating 
the Minutes of the meeting held on 
that day at the Ministry of Petro- 
leum & Chemicals to discuss the 
Sales Tax liability of the Commis- 
sion crude sold to the Corporation. 
The representatives of the Ministries 
of Petroleum & Chemicals and of 
Finance, the Commission and Oil 
India Limited were present, After 
discussion, it unanimously decided 
that whatever principle had been 
adopted in the past for computation 


of pipeline tariff payable by the 
Commission should also be adopted 
for payment of Sales-tax by the 


Since for tariff compu- 
Commission’s crude is 


Commission, 
tation all of 


deemed notionally to be delivered to. 


Barauni Refinery and none to Gauhati 
Refinery, the Sales-tax liability of 
the Commission would also accrue on 
the principle that all of its crude was 
being sold to Barauni Refinery. 


11. The Commission is describ- 
ed by the Solicitor General to bea 
statutory body which has no option 
` either with regard: to the production 
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-sions of the Government 
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or supply and the directions and deci- 
leave no 
choice with the Commission in re- 
gard to supplies. i 


12. This Court in Salar Jung 
Sugar Mills Ltd. ete. v. State of 
Mysore, (1972) 2 SCR 228 = (AIR 
1972 SC 87) laid down the followings 
propositions: First, statutory orders 
regulating the supply and distribu- 
tion of goods by and between the 
parties under Control Orders in a 
State do not absolutely impinge on 
the freedom to enter into contract. 
Second, directions, decisions and 
orders of agencies of the Government 
to control production and supply of 
commodities, may fix the parties to 
whom the goods are to be supplied, 
the price at which these are to` he 
supplied, the time during which these 
are to be supplied and the person 
who has to carry out these direc- 
tions. In such cases it cannot be said 
that compulsive directions rob the 
transactions of the character of 
agreement, The reason is that ` the + 
transfer of property which constitutes 
the agreement in spite of the com- 
pulsion of law is neither void nor 
voidable. It is not as a result of 
coercion. The statute supplies the 
consensus and the modality of con- 
sensus is furnished by the ‘statute. 
There is privity of contract between 
the parties. 


13. The other third, fourth, 
fifth and sixth propositions are these. 
Third, such a transaction is neither a 
gift nor an exchange nor a hypothe- 
cation nor a loan. It is a transfer of, 
property from one person to another. ` 
There is consideration for the trans- 
fer. There is assent. The law pre- 
sumes the assent when there is 
transfer of goods from one to the 
other. Fourth, a sale may not re- 
quire the consensual element and 
that there may, in truth, be a com- 
pulsory sale of property with which 


‘the owner is compelled to part for 


a price against his will and the ef- 
fect of the statute in such a case is 
to say that the absence of the trans- 
feror’s consent does not matter and 
the sale is to proceed without it. In 
truth, transfer is brought into being ` 
which ex facie in all its essential’ 
characteristics is a‘ transfer of sale... 


- Fifth. delimiting areas for transac-_ 
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tions or denoting parties or denoting 
price for transactions are all within 
the area of individual freedom of 
contract with limited choice by rea- 
son of ensuring the greatest good for 
the greatest number of achieving pro- 
per supply at standard or fair price 
to eliminate the evils of hoarding 
and scarcity on the one hand and 
ensuring availability on the other. 
Sixth, after all the transactions in 
substance represent the outgoing of 
the business and the price would 


come into computation of profits. 


14. Judged by the principles 
laid down by this Court in Salar 
Jung Sugar Mills’ case (AIR 1972 SC 
87) which is a decision by a seven- 
Judge Bench, there is no doubt that 
the transactions in the present case 
amounted’ to a sale of crude oil by 
the Commission to the Corporation. 
It is true that the Government de- 
cided and directed the Commission 





‘jtural Gas Commission 


to supply to the Indian Oil Corpo- 
ration at a price to be fixed, but the 
transaction is in course of business 
conducted by the Commission, 


15. It is the business of the 
petitioner under the statute to plan, 
promote, organise and implement 
programmes for the development of 
petroleum recources and the pro- 
duction and sale of petroleum pro- 
ducts produced by it and to perform 
such functions as the Central Gov- 
ernment may, from time to time; 
assign to the Commission. These are 
the functions of the | Commission 
under Section 14 of the Oil & Na- 
y Act, 1959. 
Further, Section 29 of the Act states 
that “the Commission shall be deem- 
ed to be a Company within the 
meaning of any enactment for the 
time being in force providing for the 
levy of any tax or fee by the Cen- 
tral Government or a State Govern- 
ment and shall be liable to pay such 
tax or fee accordingly.” Section 31 
contemplates power of the Central 
Government to make rules inter alia 
prescribing the conditions subject to 
which, and the. mode in which, con- 
tracts may be entered into -or on be- 
half of the Commission, The provi- 
sions of the Oil & Natural Gas 
Commission Act show that the Com- 
mission is engaged in the business of 
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producing crude oil in Assam and 
the supply of the crude oil. The 
supply to the Corporation is a sale 
transaction fulfilling all the ingredi- 
ents of a sale, The supply of crude 
oil by the Commission to the Barauni 
Refinery of the Corporation is also 
a sale in the course of inter-State 
trade, The movement of crude oil 
from Assam to Barauni is pursuant 
to the contract for sale of crude oil. 


16. The directions given by 
the Government are because of the 
character and constitution of the 
Commission. Directions and deci- 
sions do not detract from the sale of 
crude oil by the Commission to the 
Corporation, These statutory Corpo-| 
rations work in collaboration with 
the Central Government particularly 
the Ministries of Petroleum and Fin- 
ance for policy and planning. 


17. The State of Bihar raised 
a feeble contention that it was not 
an inter-State sale. The delivery may 
be in Assam or in Bihar at Barauni 
but the movement of goods is the 
result of contract and as an incident 
to the agreement between the Com- 
mission and the Corporation. The 
State of Assam has lawfully levied 
the Central Sales Tax on the peti- 
tioner. The State of Assam is en- 
titled to levy Central Sales Tax on 
the petitioner. The Commission has 
been paying Sales Tax since the 
commencement of sales. It is made 
clear that it is open to the Commis- 
Sion to make applications for refund, 
if any, in accordance with the Sales 
Tax Law. f 





18. For the foregoing reasons 
the Writ Petition is dismissed. Par- 
ties will pay and bear their own 


costs, 


Petition dismissed. 


t 
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AIR 1976 SUPREME COURT 2482 
(From: Karnataka)* 

A. N. RAY, C. J., P. N. BHAGWATI, 
A. C, GUPTA, S. MURTAZA FAZL 
ALI AND JASWANT SINGH, JJ. 

State of Karnataka and another, 
Appellants v. M. Farida and others, 
Respondents. 

Union Publie Service 
sion, Intervener. 

Civil Appeals Nos. 
1975, D/- 23-8-1978. 

(A) Karnataka Recruitment of 
Gazetted Probationers (Class I and 
II Posts Appointment by Competitive 
Examinations) Rules (1966), R. 9 read 
with Sch. 2 Part IV Personality 
test — Block mark on total impres- 
sion held intended by Part IV read 
with Rule 9 — Separate marks for 
each trait not intended — Separate 
marks when necessary: Writ Petns. 
Nos. 1202, 1607, 1608 & 2739 of 1974, 
D/- 2-7-1975 (Kant), Reversed, (Con- 
stitution of India, Art. 309). 

Personality is commonly under- 
stood as an aggregate of traits that 
identifies a person and distinguishes 
him from others. Quite often with 
some practical aim, like selecting the 
most promising students for admis- 
sion to particular courses or picking 
out the suitable ones from a group 
of job applicants, emphasis is laid 
on some of the attributes. 
result may not be an assessment of 
the whole personality, but attributes 


Commis- 


1261-1264 of 


are abstracted for study in an at- 
tempt to evaluate the man for the 
purpose in view. (Para 6) 


Whether a block mark should 
be given after the interview on a 
consideration of the qualities evinc- 
ed by a candidate, or marks are to 
be allotted separately under each 
head depends upon the rule regulat- 
ing the examination. It would not 
be correct to assume as a general 
proposition that in every case where 
the interviewing body is asked to 
take into consideration several speci- 
fied qualities, they must be of equal 
value and separate marks should be 
allotted under each head; on the 
contrary, where. the rules do not 
contain a clear direction, it would be 


*(W. P. Nos. 1202, 1607, 1608 and 
2739 of 1974, D/- 2-7-1975—(Kant)). 
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The end- 
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reasonable in such cases to suppose 
that the intention is that there 
should be a block assessment on an 
integrated test. (Para 5) 

Held: In the personality test held 
by the interviewing ` body, Rule 9 
read with Part IV of Schedule 2 
does not require the selection com- 
mittee to award separate marks for 
the seven qualities mentioned in Part 
IV. The interviewing body was re- 
quired to award a block mark on a 
total impression of the personality of 
each candidate after giving due con- 
sideration to the seven qualities spe- 
cified in Part IV. Writ Petns. Nos. 
1202, 1607, 1608 and 2739 of 1974, 
D/- 2-7-1975 (Kant), Reversed; AIR 
1971 SC 2303 and AIR 1964 Mys 
132 and AIR 1971 SC 2085, Discussed; 
AIR 1964 SC 1823, Ref. (Para 6) 
Cases Referred: Chronological Paras 


AIR 1971 SC 2085 = (1971) 3 SCR 

449 3 

AIR 1971 SC 2303 = (1971) 2 a 
, 4, 


430 
err 1964 SC 1823 = 1964- 6 ‘Son 

68 
AIR 1964 Mys 132 = (1963) 2 tye 
LJ 302 2, 4 
Mr. V. P. Raman, Addl, Sol. 
Genl, (In C. A. 1261/75); Mr. B. R. 


G. K. Achar, Advocate (In C. As. 1261- 
1264/75), for Appellants; Mr, D. V. 
Patel, Sr, Advocate (in C. A, 1261/75) 
Mr. S. S. Khanduja and Mr. S. K. 
Jain, Advocates, for RR, 1-2 in CA. 
1261/75 and R. 1 in C. As. 1261-1264/ 
75; Mr. V. P. Raman, Addl. Sol. 
Genl., Mr. Girish Chandra, Advocate 
with him, for Intervener in 
1261/75. - 

The Judgment of the Court was 
delivered by 

GUPTA, J.:— These are four 
appeals brought on certificates of fit- 
ness granted by the High Court of 
Karnataka. The question which ac- 
cording to the High Court needs to 
be decided by this Court was fram- 
ed as follows: ` 


“Whether in the personality test 
of candidates for selection te public 
appointments, the selecting authority 
should allot separate marks for each 
of the seven qualities required to be - 
judged in:a candidate or whether it 
is permissible for the !selecting autho- 
rity-to allot. marks. ina lump : in 
each personality: test.”: g 


. tioners. 


Maximum marks of 200 for all 


the Karnataka High Court, 


1976 


Considering the facts of these cases 
which we will presently state, the 
question seems to have been framed 
little too broadly. The Karnataka 
Public Service Commission (called the 
Commission hereinafter) by its noti- 
fication dated September ` 7, 1972 
called for applications for the com- 
bined competitive examinations under 
the Karnataka Recruitment of Gazet- 
ted Probationers (Class I and II 


Posts Appointment by Competitive © 


Examinations) Rules, 1966. In res- 
ponse to this notification, the res- 
pondents in these appeals along with 
others applied for selection. The 
Commission held a written examina- 
tion followed by a personality test 
as provided by Rule 9 of the Rules 
and sent a list of 30 candidates whom 
they selected for appointment as 
class I gazetted probationers, and 
another list of 88 candidates for ap- 
pointment as class II gazetted proba- 
The manner in which ` the 
personality test is to be held is laid 
down in Part IV of Schedule II to 
Rules, the relevant portion of which 


is as follows: 


carrying a 
ser- 
vices, The candidates will be inter- 
viewed by the Commission who will 
have before them their particulars 
such as qualification, experience, age, 
etc. They will be asked questions of 
general interest, the object of the 
viva voce is to assess the personal 
suitability of the candidates for the 
service or services for which they 


“Personality Test 


-have applied. The qualities to be judg- 


ed at the time to viva voce are the 


` mental alertness, critical powers of 


assimilation, clear and logical exposi- 
tion, balance of judgment, variety 
and depth of interest, ability for so- 
cial cohesion and leadership and 
intellectual depth of the candidates.” 


2. Five of the respondents in 
the four different appeals who were 
not selected, M. Farida, P. V. Mohan, 
B. R. Kulkarni, L, V. Dharmayat and 
M. R. Devappa had applied for the 
posts of gazetted probationers, class 
IL two of them, Farida and Mohan, 
were also applicants for the class I 
post, They filed writ petitions in 


and Mohan jointly, and each of the 
three others separately, challenging 
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the selections made. Their .common 
grievance was that the ‘personality 
test held by the Commission was in- 
valid as the selection committee did 
not award -separate marks for each 
of the seven qualities which were 
required to be judged in the candi- 
dates at the test, Admittedly, the 
selection committee did not allot 
separate marks for each of the spe- 
cified qualities, but awarded a block 
mark to each candidate in assessing 
his personality with reference to 
these qualities. The argument for 
the writ petitioners in the High 
Court was that. the personality test 
as required under the Rules was an 
objective test based upon seven fac- 
tors or criteria, and, therefore, it 
was essential that separate marks 
were allotted in respect of each 
such factor or criterion, In support 
of this contention reliance was plac- 
ed on a decision of the Mysore High 


Court, D. G. Viswanath v. Chief 
Secretary, Government of Mysore, 
(1963) 2 Mys LJ 302 = (AIR 1964 


Mys 132) and the decision of this 


Court in A. Periakaruppan v. State 


of Tamil Nadu, (1971) 2 SCR 430 = 
(AIR 1971 SC 2303) which appears 
to affirm the view expressed in 
Viswanath’s case. On behalf of the 
State of Karnataka it was contended 
that the seven qualities referred to 
in Part IV of Schedule II were mere- 
ly different facets of the integrated 
personality of a candidate which 
could not easily be demarcated from 
one another, and, therefore, awarding 
a block mark on an appraisal of the 
personality of the candidate as a 
whole was the correct method. The 
High Court found that there was 
“considerable force in the contention 
of the learned Government advo- 
cates”, but felt that in view of the 
decision in Periakaruppan’s case the 
Writ Petitions must succeed, and by 
a common Judgment allowed the 
petitions directing the State of Kar- 
nataka and the Commission ‘to hold 
a fresh personality test, These ap- 


peals arise out of these four writ 
petitions, : 
3. In ee s case 


(AIR 1971 SC 2303) this Court was 
considering a case of admission to 
certain medical colleges in the State 
of Tamil Nadu. In that case the 
selection committees were authorised 
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to give a maximum of 75 marks at 
the interview. on the basis of the fol- 
lowing tests: ` : 


. 1. Sports or National Cadet 
Corps activities; 
2. Extra curricular special ser- 


vices; 
3. General physical condition and 
endurance; 


4. General ability; and 


5. Aptitude. 
Periakaruppan’s case came up on a 
writ petition before this Court. The 
petitioners in that case challenged 
the selections, inter alia, on the 
ground that the selections were 
manipulated by the Government. 
This Court came to the conclusion 
that the allegations of mala fide had 
not been established, but by its 
Judgment and order dated Septem- 
ber 23, 1970 directed the State of 
Tamil Nadu to constitute a separate 
committee for selection on the view 
that as the previous selection com- 
mittee had not divided the ‘interview’ 
marks under the aforesaid five dif- 
ferent heads but awarded marks in a 
lump, the interview was vitiated. 
This Court accordingly ordered that 
the Committee should allot separate 
marks under the five heads mention- 
ed in the rule. Periakaruppan’s case 


approved the decision of the Mysore. 


High Court in Viswanath’s case. The 
Mysore High Court had held that it 
could not be said that the Govern- 
ment had conferred an unguided 
power on the selection committee and 
therefore, “in the absence of specific 
allocation of marks for each head, it 
must be presumed that the Govern- 
ment considered that each of the 
heads as being equal in impor- 
tance to any other,” and that it must 
be inferred that the intention of the 
Government was that each one of 
these heads’ should carry equal 
marks. It appears that Periakaruppan 
came to this Court a second time 
challenging the selections made by 
the new selection committee constitu- 


treso 


ted pursuant to the order of this 
Court dated 23-9-1970; one of 
the grounds of challenge was that 


despite the direction in the earlier 
Judgment, : the selection committee 
did not distribute the “interview” 


marks equally among the five heads. 
The second writ petition made by 


Periakaruppan also succeeded and 
this Court agáin quashed the impugn- 
ed selections, (1971) 3 SCR 449 = 
(AIR 1971 SC 2085), 


4. Mr, Raman, Additional 
Solicitor General of India, appearing 
for the appellants and the intervener, 
Union Public Service Commission, 
sought to distinguish Periakaruppan’s 
case from the cases before us on the 
same ground on which the Govern- 
ment Advocate made a similar at- 
tempt in the High Court. Mr. Raman 


submitted that admission to techni- 
cal or professional courses with 
which Periakaruppan’s case (AIR 


1971 SC 2303) was concerned stood 
on a different footing from selection 
of candidates for administrative ser- 
vices as in these cases. It was argu- 
ed that the test in the former case 
may be regarded as an objective 
test, but in the latter it has to be 
subjective because the qualities’ spe- 
cified here are intangible qualities. 
We do not think it is possible to dis- 
tinguish Periakaruppan’s case on this 
ground. For, as pointed out in the 
Judgment under appeal, some of the 
qualities for test in Viswanath’s case 
(AIR 1964 Mys 132) which Periakar- 
uppan approved, were also intangible, 
like aptitude and personality, Fur- 
ther, even where the qualities to be 
tested are intangible qualities, if the 
relevant rule required that separate 
marks should be allotted for each, 
the interviewers have to follow the 
rule and do the best under the cir- 
cumstances. 


5. Whether a block mark 


should be given after the interview). 


on a consideration of the qualities 
evinced by a candidate, or marks are 
to be allotted separately under each 
head depends, in our opinion, upon 
the rule regulating the examination. 
In Periakaruppan’s case (AIR 1971 
SC 2303) it was held that the inten- 
tion of the Government was that 
each of the specified qualities should 
carry equal marks, In these appeals 
we have not been called upon to de- 
cide whether the rule concerned in 
Periakaruppan’s case was correctly 
interpreted, We do not however 
think that it would be correct to as- 
sume as a general proposition that 
in every case where the interviewing 
body is asked to take into considera- 


y 


x 
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tion several specified qualities, they 
must be of equal value and separate 
marks should be allotted under each 
head, on the contrary, in our opin- 
ion, where the rules do not contain 
a clear direction, it would be rea- 
sonable in such cases to suppose that 
the intention is that there should be 
a block assessment on an integrated 


test. It was observed in , Periakar- 
uppan’s case that conceding to the 
selection committee the right to 


award block marks would enable the 
selection committee to act arbitrari- 
ly and allot marks “as it pleased”, It 
is not clear how the position is al- 
tered if the committee has to allot 
marks separately under each head if 
it wished to proceed “as it pleased”. 
On this point it may be relevant to 
refer to what this Court said in R. 
Chitralekha v. State of Mysore, 
(1964) 6 SCR 368 at p. 382 = (AIR 
1964 SC 1823 at page 1831). 


‘In the field of education there 
are divergent views as regards the 
mode of testing the capacity and cali- 
bre of students in the matter of ad- 
missions to colleges, Orthodox edu- 
cationists stand by the marks ob- 
tained by a student in the annual 
examination. The modern trend of 
opinion insists upon other additional 
tests, such as interview, performance 
in. extra-curricular activities, per- 
sonality test, psychiatric tests ete. 
Obviously we are not in a position 
to judge which method is preferable 
or which test is the correct one. If 
there can be manipulation or dis- 
honesty in allotting marks at inter- 
“views, there can equally be manipu- 


. lation in the matter of awarding 
marks in the written examinations. 
In the ultimate analysis, whatever 


method is adopted its success depends 
on the moral standards of the mem- 
bers constituting the selection com- 
mittee and their sense of objectivity 
and devotion to duty. This criticism 
is more a reflection on the examiners 
than on the system itself, The scheme 
of selection, however perfect it may 
be on paper, may be abused in prac- 
tice. That it is capable of abuse is 
not a ground for quashing it.” 

We do not think that the total ar- 
‘lrived at by adding up the separate 
marks awarded for the different qua- 
lities is always a true measure of a 
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candidate’s suitability, An _ illustra- 
tion from Periakaruppan’s case! 
would serve to clarify the point, Of 
the five qualities mentioned there, 
suppose a candidate secures full 15 
marks for extra-curricular activities 
but fails to get any credit under any 
of the other four heads, and another 
candidate gets a few marks under 
each head aggregating, say, 14 marks, 
one mark less than the total marks 
secured by the first candidate, Which 
of the two should be considered more 
qualified for admission to medical 
profession? It would take great 
courage, we think, to hold that the 
candidate who secured 15 marks was 
more suitable. 


6. The question therefore is 
whether Rule 9 read with Part IV of 
Schedule II of the Mysore Recruit- 
ment of Gazetted Probationers (Class 
ITand II Posts Appointment by Com- 
petitive Examinations) Rules, 1966 
required the selection committee toj` 
award separate marks for the seven 
qualities mentioned in Part IV. Rule 
9, so far as it is relevant for the 
present purpose, says that the Com- 
mission shall call for a personality 
test five times the number of candi- 
dates as there are vacancies in the 
services in the order of merit. on the 
basis of the results of written papers. 
Personality is commonly understood 
as an aggregate of traits that identi- 
fies a person and distinguishes him 
from others, Quite often with some 
practical aim, like selecting the most; 
promising students for admission to 
particular courses or picking out the 
Suitable ones from a group of job 
applicants, emphasis is laid on some 
of the attributes. The end result 
may not be an assessment of the 
whole personality, but attributes are 
abstracted for study in an attempt to 
evaluate the man for the purpose in 
view, Part IV of Schedule II which 
provides the details of the test calls 
it a personality test, the object of 
which is to assess the personal suita- 
bility of the candidates for the ser- 
vice or services for which they have 
applied, The candidates will be 
asked questions of general interest, 
on the answers to which, it appears, 
the assessment would depend. It is 
further provided that the qualities to 
be judged are: mental alertness, cri- 
tical powers of assimilation, clear and 
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logical exposition, balance of judg- 
ment, variety and depth of interest, 


ability for social cohesion and leader- 
ship and intellectual depth. It 
seems to us in the context that the 
qualities are mentioned only as 
guide, as indicating the attributes to 
be kept in view, in assessing the per- 
sonality of the candidates, It-seems 
hardly possible in the test contem- 
plated to allocate separate marks for 


each of the various qualities speci- 
fied, because most of them overlap 
one another and are so intermixed 


that they cannot be separated. Also, 
the test carries a maximum mark of 
100; it seems a little absurd to sup- 
pose that the seven qualities to be 
judged at the interview are of equal 
value, each carrying 14 2/7 marks. 
This further confirms the view that 


Part IV of Schedule II never in- 
tended that separate marks should 
be allotted for the several qualities 


stated therein, Reading Rule 9 with 
Part IV of Schedule II, we are of 
opinion that the interviewing body 
was required to award a block mark 
on a total impression of the persona- 
lity of each candidate after giving 
due consideration to the seven quali- 
_|jties specified in Part IV. For these 
reasons we think that the appeals 
should succeed. We therefore allow 
the appeals and dismiss the writ peti- 
tions. There will be no order as to 
costs. 


Appeals allowed. 


AIR 1976 SUPREME COURT 2486 
(From: ILR (1967) 19 Assam 280) 
A. N. RAY, C, J, M. H. BEG 

AND JASWANT SINGH, JJ. 


Santi Ranjan Dass Gupta, Ap- 
pellant v. M/s. Dasuram Mirzamal, 
Respondent. 

Civil Appeal No. 858 of 1968, 
D/- 11-3-1976. 

(A) Limitation Act (1908), S. 15 
and Art, 182 — Civil P. C. (1908), 


"QO. 21, R. 53 — Execution of decree 
— Decree attached in execution of 
another decree — Execution applica- 
tion struck off — Fresh application 
for execution after reversal of at- 
tachment order — Limitation, 


CT/TT/A876/76/MVI 








Santi Ranjan v. Dasuram (Ray C. J.) 


A.I. R. 


The Respondent-decree-holder fil- 
ed an execution application on 8-12- 
1956 in the Court of Gauhati for exe- 
cution of decree obtained in that 
Court, On 18-12-1957 the applica- 
tion was dismissed, The appeal 
against dismissal was allowed by 
High Court on 1-7-1959. Meanwhile 
on 18-1-1958 the appellant-judgment 
debtor obtained a decree against the 
respondent for a larger amount in 
Court at Nowgong. In execution of 
that decree the appellant on or 
about 29-1-1958 obtained an attach- 
ment of the Respondents -decree 
passed in Gauhati suit, On 13-9-59 
the Gauhati Court struck off execu- 


tion application filed by respondent. 
The respondent filed an ap- 
peal against the decree ob- 


tained by appellant in the Nowgong 
suit and the High Court allowed the 
appeal on 28-4-1964, dismissing the 
suit. On 27-7-1965 the respondent 
filed a fresh application for execu- 
tion in the Court at Gauhati. 


Held; that in the context of the . 


order of attachment passed by the 
Nowgong Court the attachment con- 
tinued until the Nowgong suit was 
dismissed by the High Court on 
28-4-1964, There was no question of 
limitation because the application 
was filed within three years from 
28-4-1964 when the bar against exe- 
cution was raised and the order re- 
straining the respondent decree- 
holder from executing the decree in 
the Gauhati suit ceased to be opera- 
tive. (Para 11) 


The Gauhati Court on 13-8-1959- 


merely struck off the execution ap- 
plication, and, 
quent application which was made 
was a continuation of the execution 
proceedings. The striking off the 
application did not amount to any 
order deciding the merits of the ap- 
plication. (Para 12) 

Mr, Sarjoo Prasad, Sr. Advocate, 
Mr. A. K. Nag, Advocate, with 
him), for Appellant; . Mr. B. P. 
Maheshwari, Advocate, for Respon- 
dent. 

Judgment of the Court was de- 
livered by 

RAY, C. J.:— This appeal by 
certificate is from the order dated 26 
July, 1967 of the High Court of 
Assam. 


therefore, the subse- , 


ae 
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2. The only question in this 
appeal is whether the respondent’s 
application filed on 27 July, 1965 for 
execution of the decree obtained by 
him is barred by limitation, 

3. The respondent on 7 Janu- 
ary, 1952 obtained a decree against 
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_the appellant for the sum of Rupees 


` 


71,980 in a money suit filed in the 
Court of Subordinate Judge, Gauhati. 
On 8 December, 1956 the respondent 
decree-holder filed an application No. 
89/56 for executing the said decree. 
On 15 July, 1957 the appellant, the 
Judgment debtor, filed an applica- 
tion pleading adjustment of the de- 
cree, On 15 April, 1958 the judg- 
ment debtor withdrew the said ap- 
plication, On 18 December, 1957 
the Subordinate Judge Gauhati dis- 
missed the decree-holders’ applica- 
tion No. 89/56. The decree-holder 
preferred an appeal. The High Court 
at Gauhati on 1 July, 1959 set aside 
the order of the Subordinate Judge 
and allowed the appeal for execu- 
tion of the decree. 

4, Meanwhile on 18 January, 
1958 the appellant judgment debtor 
in the Gauhati.suit obtained a de- 
cree against the respondent for the 
sum of Rs. 1,22,000 in the Court of 
the Subordinate -Judge at Nowgong. 
In execution of the decree in the 
Nowgong suit the appellant on or 
about 29 January, 1958 obtained an 
attachment of the respondent’s decree 
passed in the Gauhati suit. 

5. On 13 August, 1959 the 
Subordinate Judge, Gauhati struck 
off the execution application No. 


“ 89/56 from the file. 


6. The respondent filed an 
appeal against the decree obtained by 
the appellant in the Nowgong suit. 
The High Court on 28 April, 1964 
accepted the appeal filed by the res- 
pondent and dismissed the Nowgong 
suit filed by the appellant.. 


T, On 27 July, 1965 the res-. 
pondent filed an application for exe- 
cution in the Court of the Subordi- 
nate Judge, Gauhati. The appellant 
preferred an objection contending 
that the application is barred by 
limitation. On 4 March, 1966 the 


. Subordinate Judge dismissed the exe- 


cution application as barred by time. 
8. On 26 July, 1967 the High 
Court accepted the appeal filed by 


(Ray C. J.)  [Prs. 2-12] S.C. 2487 


the respondent and directed the 
execution to proceed. 
9. The contention of the ap- 


pellant is that the order obtained by 
the appellant attaching the respon- 
dent’s decree did not amount to a 
a stay within the meaning of Section 
15 of the Indian Limitation Act, 
1908, and, therefore, the respondent’s 
application for execution which was 
filed on 27 July, 1965 was barred 
by limitation. The appellant con- 
tended that when the Subordinate 
Judge, Gauhati on 13 August, 1959 
struck off the execution application 
of' the respondent the respondent 
should have filed an application for 


execution within three years from 
that date. 
10. The High Court referred 


to the order dated 29 January, 1958 


Passed by the Nowgong Court at- 
taching the decree obtained by the 
respondent, The High Court relied 


on the provisions contained in Order 
21, Rule 53 (1) (b) of the Code of 
Civil Procedure and held that the 
attachment continued restraining the 


respondent from executing the de- 
-cree until the notice issued 
by the Court attaching the 
decree was recalled. The Now- 
gong court did not pass any order 
recalling the order. On 1 March, 
1958 the Nowgong court passed an 


order which was as follows: 


“Notice served. No objection fil- 
ed by J, D. (meaning thereby judg- 
ment debtor), Heard both parties. 
Execution case is struck off for the 
present, Attachment to continue un- 
til further orders.” 


11, In the context of this 
order of attachment passed by the 
Nowgong court the attachment con- 
tinued until the Nowgong suit was 
dismissed by the High Court on 28 
April, 1964, The High Court rightly 
ofj ` 


held that there was no question 
limitation because the application 
was filed within three years from 


28 April, 1964 when the bar against 
execution was raised and the order 
restraining the respondent decree- 
holder from executing the decree in 
the Gauhati suit ceased to be opera- 
tive. Sp 
12. Another contention which 
had been raised by the appellant and 
repeated here is that when the Gau- 
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hati Court on 13 August, 1959 struck 
off the execution case No. 89/56 the 
execution application filed on 27 
July, 1965 was barred by time, The 
High Court held that the Gauhati 
Court on 13 August, 1959 merely 
struck off the execution application 
and, therefore, the subsequent ap- 
plication which was made was a con- 
tinuation of the execution proceed- 
ings. The High Court held that 
striking off the application did not 
amount to any order deciding the 
merits of the application. 


13. The order obtained by the 
appellant attaching the decree of 
the respondent in the Gauhati suit 
has been rightly held by the High 
Court to have precluded the respon- 
dent from executing the decree dur- 
ing the time the attachment was in 
force, The other conclusion of the 
High Court that the execution ap- 
plication dated 27 July, 1965 was a 


continuation of the earlier applica- 
tion is also correct, The order 
striking off the execution applica- 


tion has been rightly construed by 
the High Court as merely consigning 
the application to the Record Room 
for statistical purposes, The applica- 
tion dated 27 July, 1965 indi- 
cates in column 2 as the respon- 
dent rightly stated that the previous 
application for execution was struck 
off on 13 August, 1959 because of 
the order of attachment passed by 
the Nowgong court. The attachment 
order was nullified only when the 
appellant’s suit was dismissed by 
the High Court on 28 April, 1964. 
The respondent’s decree became exe- 
cutable at that time. The inescapa- 
ble conclusion is that the application 
for execution on 27-7-1965 is a con- 
tinuation of the old application. 


14. For these reasons, the 
judgment of the High Court is af- 
firmed. The appeal is dismissed with 
costs. 


Appeal dismissed. 


A.L R. 


AIR 1976 SUPREME COURT 2488 
(From Orissa: (1971) 1 Cut WR 
351) 

_P. N. BHAGWATI AND S. 
MURTAZA FAZL ALI, JJ. 

. State of Orissa, Appellant v. Mr 

Brahmananda Nanda, Respondent. 
Criminal Appeal No, 283 of 1971, 
D/- 31-8-1976. 


(A) Evidence Act (1872), S. 3 — 
Murder case — Eye-witness not dis- 
closing name of assailant for a day 
and a half — Credibility. (Penal Code 
(1860), S. 302), 


<- Where in a murder case the en- 
tire prosecution case depended on 
the evidence of a person claiming to 
be eye-witness and this witness did 
not disclose the name of the assail- 
ant for a day and a half after the 
incident and the explanation offered 
for non-disclosure was unbelievable, 
held that such non-disclosure was 
a serious infirmity which destroyed 
the credibility of the evidence of the 
witness and that the High Court 
was correct in rejecting it as un- 
trustworthy and acquitting the ac- 
cused, (1971) 1 Cut WR 351, Af- 
firmed, (Para 2) 


Mr. M. K. Ramamurthi, Sr. Ad- 
vocate and Mr. G. S. Chatterjee, Ad- 
vocate, for Appellant; Mr. Gobind 
Das, Sr. Advocate, M/s. M. S. 
Narasimhan, A. K, Mathur and Mr. 
A. K. Sharma and Mrs, S. Bhandare, 
Advocates with him, for Respondent. 


The Judgment of the Court was 
delivered by - 


BHAGWATI, J.:— This 
by special leave, is directed against 
a judgment of’the High Court of 
Orissa acquitting the respondent of 
a horrendous crime in which six 
persons, close relatives of the respon- 
dent, were done to death, The res- 
pondent was convicted by the Addi- 
tional Sessions Judge, Dhankanal and 
sentenced to death, but on appeal 
the conviction and sentence were set 
aside and the respondent was acquit- 
ted. The question in this appeal is: 
whether the acquittal of the respon- 
dent, is justified or it must be set 
aside and the conviction and sentence 
imposed on the respondent restored. 
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appeal, ~- 


wy 


“most serious character, 
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2. The entire prosecution case 
against the respondent rests on the 
oral evidence of Chanchala (P. W. 6) 
who claimed to be an eye-witness to 
the murder of Hrudananda, one of 
the six persons alleged to have been 
killed by the respondent. The learn- 
ed Additional Sessions Judge believ- 
ed her evidence, but the High Court 


found it difficult to accept her 
testimony. The High Court has 
given cogent reasons for reject- 


ing her evidence and we find oursel- 
ves completely in agreement with 
those reasons, We have . carefully 
gone through the evidence of this 
witness, but we do not think we can 
place any reliance on it for the pur- 
pose of founding the conviction of 
the respondent. The evidence suf- 
fers from serious infirmities which 
have been discussed in detail by the 
High Court. It is mot necessary to 
reiterate them, but it will be suffi- 
cient if we refer only to one infir- 
mity which, in our opinion, is of the 
Though ac- 
cording to this witness, she saw the 
murderous assault on Hrudananda by 


‘the respondent and she also saw the 


respondent coming out of the ad- 
joining house of Nityananda where 
the rest of the murders were com- 
mitted, she did not mention the 





name of the respondent as the as- 
sailant for a day and a half, The 
murders were committed in the 
night of 13th June, 1969 and yet she 


did not come out with the. name of 


the respondent until the morning of 
15th June, 1969. It is not possible 
to accept the explanation sought to 
be given on behalf of the prosecu- 
tion that she did not disclose the 
name of the respondent as the assail- 
ant earlier than 15th June, 1969 on 
account of fear of the respondent. 
There could be no question of any 
fear from the respondent because in 
the first place, the respondent. was 
not known to be a gangster or a 
confirmed criminal about whom peo- 
‘ple would be afraid, secondly, the 
police had already arrived at the 
scene and they were stationed in 
the Club House which was just op- 
posite to the house of the witness 
and thirdly, A.S.I. Madan Das was 
her nephew and he had come to the 
village in connection with the case 
and had also visited her. house on 


14th June, 1969. It is indeed diffi- 
cult to believe that this witness 
should not have disclosed the name 
of the respondent to the police or 
even to A. S.I- Madan Das and 
should have waited till the morning 
of 15th June, 1969 for giving out the 
name of the respondent, This is a 
very serious infirmity which des- 
troys the credibility of the evidence 
of this witness. The High Court has 
also given various other reasons for 
rejecting her testimony and most of 
these reasons are, in our opinion, va- 
lid and cogent. If the evidence of 
this witness is rejected as  untrust- 
worthy, nothing survives of the pro- 
secution case. 


also reli- 
confession 
by the 


3. The prosecution 
ed on an extra-judicial 
alleged to have been made 
respondent, but both the learned 
Additional Sessions Judge and the 
High Court were not impressed by it. 
We need not, therefore, dwell on it 
any longer. The recovery of the 
tangia was also relied upon on be- 
half of the prosecution, but, for rea- 
sons given by the High Court in. its 


. judgment, this evidence cannot avail 


the prosecution. It is true that the 
relations between the respondent and 
his father Nityananda were a little 
strained, but that could not possibly 
furnish an adequate motive for this 
terrible exhibition of violence. 


4. The High Court has in an 
admirably clear and lucid judgment 
discussed the entire evidence led on 
behalf of the prosecution and shown 
its inadequacy to establish the charge 
against the respondent. We see no 
reason to interfere with the reason- 


ing of the High Court and express 
our approval of it. 
5. We accordingly confirm 


the acquittal of the respondent. and 
dismiss the appeal. 


Appeal dismissed. 
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AIR 1976 SUPREME COURT 2490 
(From: AIR 1975 Punj and Har 
265 FB) 

Y, V. CHANDRACHUD, P. K. 
GOSWAMI AND P. N. SHINGHAL 

JI, 7 

In Civil Appeal No. 908 of 1975: 

Baldev Raj Guliani, Appellant v. 
The Punjab and Haryana High Court 
and others, Respondents. 

In Civil Appeal No. 
1975: 

State of Haryana, Appellant v. 
Baldev Raj Guliani and others, Res- 
pondents. 

Civil Appeal Nos. 908 and 1041 
‘of 1975, D/- 30-8-1976. 

(A) Constitution of India, Arti- 
cles 235, 320 — High Court recom- 
mending to Governor dismissal of 
Judicial Officer — Governor to ac- 
cept such recommendation — Public 
Service Commission cannot be con- 
sulted — (Punjab Civil Services 
(Punishment and Appeal) Rules 
(1952), R. 14). 

For the first time,in the coun- 
try’s history, appeared in the Con- 
stitution of India the concept of con- 
trol over subordinate courts to vest 
in the High Courts. The quality of 
exclusive control of the High Court 
is not whittled by the constitutional 
device of all orders being issued in 
the name of the Governor as the 
head of the State administration. 
When, therefore, the High Court 
exercising disciplinary control over 
the subordinate judiciary finds, after 
a proper enquiry, that a certain offi- 


1041 of 


cer is guilty of gross misconduct and- 


is unworthy to be- retained in judi- 
cial service and, therefore, recom- 
mends to the Governor his. removal 
or dismissal, the recommendation of 
the High Court in respect of judicial 
officers should always be accepted 
by the Governor, Whenever in an 
extraordinary case, rare in itself, the 
Governor feels, for certain reasons, 
that he.is unable to accept the High 
Cout’s recommendations, these rea- 
sons will be communicated to the 
High Court to enable it to reconsider 
the matter. It is, however, incon- 
ceivable that, without- reference to 
the High Court, the Governor would 
pass an order which had not been 
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earlier recommended by the High 
Court, Consultation with the Publie 
Service Commission after receipt of 
the recommendation of the High 
Court for removal of the officer is 
not warranted by the provisions of 
Article 235, It is true that under 
Article 235 as well as under the 
Appointment and Punishment Rules 
the Governor is the appointing and 
punishing authority. But under 
Article 235 the High Court is the 
sole custodian over the discipline of 
the judicial officers. There is no 
warrant for introducing another ex- 
traneous body between the Governor 
and the High Court in the matter of 
disposal of a disciplinary proceeding 
against a judicial officer. Judicial 
Officers although holding posts in 
civil capacity are not serving under 
the Government of a State. They 
hold posts in connection with the af- 
fairs of the State but are entirely 
under the jurisdiction of the High 
Court for the purpose of control and . 
discipline, There is, therefore, no 
constitutional justification or sanction 
for the Governor, even if he wishes, 
to consult the Public Service Com- 
mission under Article 320 (3) (e) in 
respect of judicial officers, The mat- 
ter should not be considered «from 
the angle of supremacy of one organ 
over the other. Solution must be 
found in harmony and not in cold 
war between the two organs. The 
Governor in relying upon the advice 
of the Public Service Commission 
took alien considerations into account 
and acted erroneously. in passing the 
order of ‘reinstatement based on the 
same, The order of -the Governor, is, 
therefore, constitutionally invalid and 
is liable to be quashed. AIR 1975 
Punj 265 (FB), Affirmed, 
(Paras: 28, 30, 31, 35, 37) 
(B) Punjab Civil Services 
(Punishment and Appeal) Rules (1952), 
R. 14 — Government officer. sus- 
pended. and then reinstated — . Sub- 
sequently | reinstatement order set 
aside — Effect, : 


` The character of the order of 
dismissal and that of the order of re- 
instatement in a departmental en- 
quiry is absolutely different, Sus- 
pension is a step to dismissal and. 
may culminate in dismissal. When an 
officer is suspended no work is taken 
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from him but he does not cease to 
be in service. When he is dismissed 
the link with the service is snapped 
and naturally the order of suspen- 
sion merges in dismissal, Nothing 
remains to be done about his sus- 
pension. When, however, a suspended 
officer is reinstated an order which 
is different in content and quality 
from that of suspension takes effect. 
The suspended officer, on reinstate- 
ment, goes back to service. A fur- 
ther order may have to be passed 
by the authority as to in what man- 
ner the period of suspension will be 
treated, That will be, therefore, a 
distinct and separate proceeding 
apart from the earlier departmental 
proceeding in which the order of re- 
instatement was passed, If, there- 
fore, the order of reinstatement is 
set aside the officer is bound to re- 
vert to his immediate anterior status 
of suspension, There may be cer- 
tain service rules to take care of 
this position but even otherwise the 
position will be automatic and the 
order of reinstatement being quashed 


.the position of the officer, in absence 


of any order in that behalf from the 
court, will be what he was earlier, 


viz., that of a suspended officer. In. 


this view of the matter, when the 
order of reinstatement stands quash- 
ed and the officer has been under 
the suspension in a departmental 
proceeding awaiting orders of the 
Governor for removal, on the re- 
commendation of the High Court, he 
would have the status of a suspend- 
ed officer on the date of his compul- 
sory retirement. (Para 41) 


Cases Referred: Chronological Paras 
AIR 1976 SC 1841 = (1976) 2 SCC 


977 = 1976 Lab IC 1190 24, 25 
AIR 1974 SC 2192 = (1975) 1 SCR 
814 = 1974 Lab IC 1380 24 
eee uae SC 447 = (1966) 1 aoe 


AIR “1962 SC 1704 = (1963) 1 SCR 
437 

AIR 1956 SC 285 = (1955) 2 SCR 
1331 32 


M/s, Kapil Sibal and S. K. Gam- 
bir, Advocates, for Appellant in C.A. 
No. 908 of 1975; Mr. Anand Sarup, 
Sr. Advocate and Mr. H. S. Marwah, 
Advocate with him, ‘for Respondent 
No. 1 in C. A. No. 908 of 1975- and 
for Respondent No. 2 in C. A, No. 


Baldev Raj v, Punj, & Har. H.C. (Goswami J.) [Prs, 1-4] S.C. 2491 


1041 of 1975; M/s. Naunit Lal and 
M. N. Shroff for Mr, R. N. Sachthey, 
Advocate, for Respondent No. 3 in 
C. A. No. 908 of 1975 and for Ap- 
pellant in C. A. No. 1041 of 1975. 

The following Judgment of the 
Court was delivered by 

GOSWAMI, J.:— These two ap- 
peals are by certificate from the 
judgment of the Full Bench of the 
High Court of Punjab and Haryana. 
Both the appeals question the deci- 
sion of the High Court — one by 
the Judicial Officer and the oiner by 
the State Government. 


2. The appellant in Civil Ap- 
peal No. 908 of 1975 (hereinafter to 
be referred to as the officer) was 
originally a member of the Puniab 
Civil Service (Judicial Branch), He 
was appointed as a Subordinate 
Judge, IV Class, on February 27, 
1956. Thereafter he was promoted as 
a Sub-Judge, First Class, and was 
duly confirmed. While, as a Subor- 
dinate Judge- -cum-Magistrate First 
Class in Amloh, District Patiala, the 
Bar Association of Amloh on May 
11, 1965, sent a resolution to the 
High Court levelling certain charges 
against the officer affecting his in- 
tegrity and impartiality. The High 
Court ascertained the facts through a 
preliminary enquiry held by the Dis- 
trict Judge, apparently, ex parte, at 
this stage. Thereafter, on the report 
of the District Judge a regular de- 
partmental enquiry was instituted. 
The officer was suspended by the 
Government on June 6, 1966, at the 
instance of the High Court. The Dis- 
trict Judge, Sangrur, was appointed 
as the Enquiry Officer on July 21, 


1966. He enquired into the charges 
levelled against the officer, The En- 
quiry Officer submitted his report 


and found him guilty of all the char- 
ges. except one, The High Court 
agreed with the Enquiry Officer and 
came to a tentative conclusion that 
the officer should be removed from 
service. 


3. Meanwhile, the services of 
the officer were allocated to the 
State of Haryana with effect from 
November 1, 1966. 


4, The High Court recom- 
mended to the State Government of 
Haryana to serve a notice under 
Article 311 (2) of the Constitution 
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asking the officer to show cause why 
the penalty of removal from service 
should not be imposed on him. This 
was done by the State Government 
on March 13, 1967. The officer sub- 
mitted his explanation through the 
High Court on April 20, 1967. The 
High Court found the explanation to 
be unsatisfactory and recommended 
to the Government that the officer 
should be removed from service. 


5. The State Government, al- 
though on its own showing, ‘was 
inclined to agree with the views of 
the High Court and with the recom- 
mendation made by it’, however, re- 
ferred the case to the Haryana Pub- 
lic Service Commission for advice 
purporting to act under Article 320 
(3) (c) of the Constitution, The Com- 


mission advised that no case had 
been made out against the officer 
and that he should be exonerated. 


The Governor accepted the advice of 
the Commission and passed the order 
on August 24, 1968, reinstating the 
officer in service with immediate 
effect. The High Court was request- 
ed by the Government to post the 
officer on his reinstatement. The 
High Court did not issue any posting 
order to the officer as it was of the 
opinion that the order of the Gov- 
ernment was illegal for the vice of 
consultation with the Public Service 
Commission and for accepting its ad- 
vice disregarding the recommenda- 
tion of the High Court. The High 
Court requested the Government to 
review its order but the Govern- 
ment did not take any action on 
that suggestion. 


6. Since: the High Court re- 
fused to pass any posting order not- 
withstanding his several prayers the 
officer preferred in the High Court 
of Punjab and Haryana a petition 
under Article 226 of the Constitution 
on July 12, 1971, praying for a writ 
of mandamus directing the High 
Court to issue an appropriate order 
of posting and also for a mandamus 
directing the Government to disburse 
full salary to the officer including 
the salary for the period under sus- 
pension and other consequential re- 
liefs. 

T. While the writ petition 
was pending before the Full Bench, 
the Governor, accepting the recom- 
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mendation of the High Court, passed 
an order on December 16, 1974, issu- 
ing three months’ notice of compul- 
sory retirement to the officer and 
the officer thus retired on March 18, 
1975, after attaining the age of 55 
under the service Rules, 
challenged the notice of retirement 
by way of a writ petition in the High 
Court on March 10, 1975. The same 
was, however, withdrawn by the of- 
ficer on March 13, 1975, on which 
date judgment of the Full . Bench 
was delivered in the other writ ap- 
plication out of which the present 
appeals have arisen. 

8. The officer, however, later 
on filed a writ petition No. 747 of 
1975 in this Court against the order 
of compulsory retirement and he was 
allowed by us to withdraw the same 
on July 30, 1976. The retirement of 
the officer is, therefore, not in dis- 
pute. 

9. The High Court by a 
majority of four learned Judges held 
as follows:— 

(1) “Since the impugned order, 
exonerating the petitioner from all 
charges and reinstating him, was not 
passed in accordance with the man- 
datory provision of the Constitution 
embodied in Article 235 of the Con- 
stitution, the order is void and non 
est being ultra vires Article 235 of 
the Constitution and the High Court 
was right in not giving effect to it”. 
They also observed that any recom- 
mendation made by the High Court 
in exercise of power under Art, 235 
must be held to be binding on the 
Governor. . 


(2) “Since the Public Service 
Commission was an extraneous body 


and could not be consulted and was 


able to influence the decision of the 
punishing authority, the order suf- 
fers from a grave constitutional in- 
firmity and is, therefore, liable to 
be declared ultra vires Article 235 
of the Constitution and hence void 
and non est on this ground too. The 
High Court was, therefore, right in 
disregarding that order and not im- 
plementing: it by giving the posting 
orders to the petitioner.” 

10. The fifth learned Judge 
(Gujral, J.) did not agree with the 
majority with regard to the conclu- 
sions on the aforementioned first 


The officer . 


fi 


“top, 
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point. He, however, agreed with the 
majority with regard to the second 
point and also agreed with the final 
decision. The High Court dismissed 
the officer’s writ application under 
Article 226 and held that he could 
not claim any relief on the basis of 
the order of reinstatement: of the 
Governor of August 24, 1968. The 
High Court further held that the 
dismissal of the petition would “not 
bar the State Government from pass- 
ing an order against the petitioner in 
accordance with the recommendation 
of the High Court completely ignor- 
ing and keeping out of consideration 


the advice tendered by the Public 
Service Commission.” 
1i. Firstly, the appellants 


contend that the Governor being the 
appointing authority is not bound to 
accept the recommendation of the 
High Court and the order of rein- 
statement is well within his powers 
under Article 311 read with the 
Rules for Appointment of Subordi- 
nate Judges in Haryana and the 
Punjab Civil Service (Punishment 
and Appeal) Rules, 1952, and is per- 
fectly valid, Secondly, they contend 
that the Governor is entitled under 
Article 320 (3) (c) of the Constitu- 
tion to consult the Public Service 
Commission with regard to the mat- 
ter in question arising out of a dis- 
ciplinary proceeding. Thirdly, it is 
contended on behalf of the officer 
that in view of the fact that he was 
ultimately compulsorily retired on the 
recommendation of the High Court 
and the order of suspension merged 
with the order of reinstatement it is 
no longer possible for the Governor 
to pass the order of removal of a 
person who has already retired from 
service, It is submitted that in that 
view of the matter the writ applica- 
tion had become infructuous and 
even the High Court need not have 
decided the writ application. It is, 
therefore, submitted on behalf of the 
officer that since, on his reinstate- 
ment the order of suspension lapsed 
and he had retired, he would be en- 
titled to his full salary during the 
entire period of suspension upto the 
date of his retirement. 


12. On behalf of the High 
Court it is submitted that under Arti- 
cle 235 of the Constitution the sole 


Baldev Raj v, Punj. & Har. H. C. (Goswami -J.) [Prs. 10-15] S.C. 2493 


and exclusive disciplinary control 
over the subordinate judiciary being 
vested in the High Court the High 
Court’s recommendation is binding on 
the. Governor and the Governor 
ought to have accepted the recom- 
mendation and passed an order of 
removal of the officer. It is further 
submitted that the order of rein- 
statement passed by the Governor 
after consulting the Public . Service 
Commission is absolutely void and 
ultra vires. 

13. The controversies, such as 
we have to deal with, have raised 
their unpicturesque heads from time 
to time. We are, therefore, not re- 
quired to write on a clean slate on 
this subject. Even so, one aspect of 
the matter, viz., that relating to con- 


sultation with the Public Service 
Commission by the Governor with 
regard to judicial officers’ miscon- 


duct assumes a great importance in 
this case in a manner that has not 
arisen earlier before this Court. 

14, The controversy in these 
appeals is rather disquieting, In view 
of several decisions of this Court 
wherein different facets of like pro- 
blems were noticed and resolved one 
would have thought that a healthy 
convention has grown and taken firm 
reots by now in fulfilment of one of 
the cherished Directive Principles of 
the Constitution in Article 50 which 


is based on the bed-rock of the 
principle of independence of the 
judiciary. 

15. Here, the High Court, 
after a full enquiry, which has not 
been questioned at any stage, came 


to the conclusion that the charges of 
misconduct of a judicial officer were 
established and that the officer was 
of dubious integrity, Who else but. 
the High Court, in such a situation, 
is better posted to determine the 
issue and advise the Governor? Yet, 
the stark reality is that the High 
Court’s recommendation was given a 
go-by and the Commission’s contrary 
advice was preferred by the Gov-` 
ernor, Time and again this Court 
has been observing hopefully that -it 
will be in the best interest of a high 
and healthy tradition for the Gover- 
nor to ordinarily accept the recom- 
mendation of the High Court in a 
disciplinary matter concerning judi- 
cial officers! 
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16. We are concerned in these 
appeals with regard to a disciplinary 
proceeding in respect of a Subordi- 
nate Judge and hence falling within 
the purview of Article 235 of the 
Constitution, That Article reads as 
follows: — 

Art, 235. “The control over dis- 
trict courts and courts subordinate 
thereto including the posting and 
promotion of, and the grant of leave 
to, persons belonging to the judicial 
service of a State and holding any 
post inferior to the post of district 
Judge shall be vested in the High 
Court, but nothing in this article 
shall be construed as taking away 
from any such person any right of 
appeal which he may have under the 
law regulating the conditions of his 
service or as authorising the High 
Court to deal with him otherwise 
than in accordance with the condi- 
tions of his service prescribed under 
such law.” 

17. In the State of West Ben- 
gal v. Nripendra Nath Bagchi, (1966) 
1 SCR 771 = (AIR 1966 SC 447) 
this Court in an elaborate judgment 
went into the history of the Articles 
233 to 237 of the Constitution. This 
Court held: 

“The word ‘control’ as we have 
seen, was used for the first time in 
the Constitution and it is accompani- 
ed’ by the word ‘vest’ which is a 
strong word, It shows that the High 
Court is made the sole custodian of 
the control over the judiciary. Con- 
trol, therefore, is not merely the 
power to arrange the day to day 
working of the court but contempla- 
tes disciplinary jurisdiction over the 
presiding Judge.” 

Dealing with the argument based on 
Article 311 this Court further ob- 
served in the above case as follows:— 

“There is, therefore, nothing in 
Art. 311 which compels the conclu- 
sion that the High Court is ousted 


of the jurisdiction to hold the en- 
quiry if Art. 235 vested such a 
power in it. In our judgment, the 


control which is vested in the High 
Court is a complete control subject 
only to the power of the Governor 
in the matter of appointment (in- 
cluding dismissal and removal) and 
posting and promotion of District 
Judges, Within the exercise of the 


control vested in the High Court, the 
High Court can hold enquiries, im- 
pose punishments other than dismis- 
sal or removal, subject however to 
the conditions of service, to a right 
of appeal if granted by the condi- 
tions of service, and to the giving of 
an opportunity of showing cause as 
required by clause (2) of Art. 311 
unless such opportunity is dispensed 
with by the Governor acting under 
the provisos (b) and (c) to that 
clause. The High Court alone could 
have held the enquiry in this case. 
To hold otherwise, will be to reverse 
the policy which has moved deter- 
minedly in this direction.” 


18. Article 235 makes refer- 
ence to, the conditions of service 
which are prescribed under Article 
309 of the Constitution. The Punjab 
Civil Services (Punishment and Ap- 
peal) Rules, 1952 (hereinafter to be 
referred to as the Punishment Rules), 
were made by the Governor of Pun- 
jab in exercise of the powers con- 
ferred under Article 309 of the Con- 
stitution, The judicial officers also 
hold posts in connection with the af- 
fairs of the State and the rules made 
under Article 309 so far as applic- 
able, would govern their conditions of 
service, There are also the Rules Re- 
lating to the Appointment of Subor- 
dinate Judges in Haryana  (herein- 
after to be referred to as the Ap- 
pointment Rules) which were pro- 
mulgated by the Governor in exer- 
cise of the powers conferred by Arti- 
cle 234 read with proviso to Article 
309 of the Constitution. These Rules 
were made by the Governor 
consultation with the State Public 
Service Commission and with the 
High Court, Under Rule 14, Part F 
of the Appointment Rules relating to 
Discipline, Penalties and Appeals, it 
is provided as follows:— 


“In matters relating to discipline, 
penalties and appeal including orders 
specified in -Appendix B, members of 
the Service shall be governed by 
‘The Punjab Civil Services (Punish-~ 
ment and Appeal) Rules, 1952’ as 
amended from time to time: 


Provided that the nature of pe- 
nalties which may be inflicted, the 
authority empowered to impose such 
penalties or pass such orders and the 
appellate authority shall be as speci- 


after- 
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fied in Appendices ‘A’ and ‘B’ 
low:— 

x x x x x x 
In Appendix ‘A’ it is provided in item 
(f) that the punishing authority in 
case of removal from the service 
which does not disqualify from fu- 
ture employement is the ‘“Govern- 
ment” and there is no appeal there- 
from, In item (g) of Appendix ‘A’ 
dismissal is also provided for in 
similar terms. In Appendix ‘B’ the 
authority competent to pass an order 
of termination of the service of a 
Subordinate Judge is the ‘“Govern- 
ment” and there is no appeal against 
such an order. 


19. It will be seen that under 
Rule 14 of the Appointment Rules 
of the Subordinate Judges, the 
Punishment Rules are being made 
applicable to the Subordinate Judges. 


20. Under Rule 4 (vi) of the 
Punishment Rules read with Appen- 
dix ‘A’ of Part (F) of the Appoint- 
ment Rules, the competent authority 
‘to remove a Subordinate Judge from 
service is the “Government.” It 
was, therefore, appropriate that the 
High Court, after close of the de- 
partmental enquiry, when it was 
satisfied that the officer was guilty 
of misconduct deserving removal 
from service, recommended to the 
Governor for his removal. Upto this 
stage there was no difficulty. Trou- 
ble arose when the Government, al- 
though on its own showing, was in- 
clined to agree with the High Court 
thought it proper to obtain the ad- 
vice of the Public Service Commission 
as is usually done in the case of other 
civil servants, As stated earlier, the 
`. Commission tendered its advice con- 
trary to the recommendation of the 
High Court. and held the opinion that 
the officer should be exonerated 
from the charges, The Government 
accepted the advice of the Commis- 
sion and reinstated the officer which 
resulted in refusal to accept the re- 
commendation of the High Court, 


be- 
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21. In the above premises the 
questions that are raised are— 


(1) Whether the Governor is 
bound under the Constitution to ac- 
cept the recommendation of the High 
Court and to pass-an order of remo- 
val of the judicial officer. - 


& Har. H. C. (Goswami J.) [Prs, 18-24] S.C. 2495 


(2) Whether consultation with the 
Public Service Commission in a mat-. 
ter of a disciplinary proceeding re- 
lating to the judicial officer under 
the control of the High Court is un- 
constitutional. Is the order of rein- 
statement passed by the Government 
constitutionally valid? 

(3) If not, what will be the posi- 
tion of the officer on the date of the 
officer’s compulsory retirement? Is an 
order of removal possible after that 
date? 

22. There is no dispute that 
the appointing authority of a Subor- 


dinate Judge under Article 235 as 
well as under the Appointment 
Rules is the Governor., Under Arti- 


. Cle 235 itself the Subordinate Judge 


will be governed by the Appointment 


Rules made under Article 234 read 
with Article 309, The Appointment 
Rules by reference bring in the 
Punishment Rules whereby the 


punishing authority for removal is 
the “Government” mentioned in the 
former Rules. 

23. With regard ti, the first 
question the appellants submit that 
the Governor being the appointing 
authority both under Article 235 and 
the Appointment Rules read with 
the Punishment Rules, is the final 
authority to pass the order of remo- 
val of the officer and is not under 
any constitutional obligation to be 
bound by the recommendation of the 
High Court, They rely upon Article 
311 of the Constitution read with the 
aforementioned service Rules and 
submit that the control of the High 
Court under Article 235 does not im- 
Pinge upon the power of the Gover- 
nor to refuse to accept the recom- 
mendation of the High Court and to 
pass an appropriate order. 

24, The learned counsel for 
the High Court, on the other hand, 
submits that Article 235 of the Con- 
stitution leaves no option to the 
Governor to refuse to accept its re- 
commendation in a disciplinary mat- 
ter in respect of a judicial officer. 
He draws our attention to a very 
recent decision of this Court in State 
of -Haryana v. Inder Prakash Anand 
H. C. S.,-(1976) 2 SCC 977 = (AIR 
1976 sc 1841) to support his sub- 
mission, He particularly relies, upon 
paragraph 18 of. that decision. ‘which 
reads: 


2496 S.C. [Prs. 24-28] Baldev Raj v. Punj.& Har. H. C. (Goswami J.) 


“The control vested in the High 
Court is that if the High Court is of 
opinion that a particular judicial of- 
ficer is not fit to be retained in ser- 
vice the High Court will communicate 
that to the Governor because the 
Governor is the authority to dismiss, 
remove, reduce in rank or terminate 
the appointment. In such cases it is 
the contemplation in the Constitu- 
tion that the Governor as the head 
of the State will act in harmony 
with the recommendation of the High 
Court, If the recommendation of the 
High Court is not held to be binding 
on the State consequences will be 
unfortunate. It is in public interest 
© that the State will accept the re- 
commendation of the High Court. 
The vesting of complete control over 
the subordinate judiciary in the 
High Court leads to this that the 
decision of the High Court in mat- 
ters within its jurisdiction will bind 
the State. ‘The Governor will act 
on the. recommendation of the High 
Court’, That is the broad basis of 
Article 235, (See Shamsher Singh v. 
State of Punjab, (1975) 1 SCR 814 at 
page 841) = (AIR 1974 SC 2192 at 
page 2207). 


25. It is pointed out by the 
appellants that in Inder Prakash 
Anand’s case (1976) 2 SCC 977 = 
(AIR 1976 SC 1841) (supra) the ques- 
tion was whether the State Govern- 
ment could compulsorily retire a 
Senior Subordinate Judge-cum-Chief 
Judicial Magistrate under the Pun- 
jab Civil Services Rules against the 
recommendation of the High Court 
and that it was not a case relating 
to dismissal or removal on the disci- 
plinary side. Though the question 
involved in I, P. Anand’s case re- 
lated to a different matter the above- 
quoted observations of _ this Court, 
useful for all occasions, have, hope- 
fully, a wider cast and their signific- 
ance can be overlooked only at some 
peril of the desideratum nurtured in 
the Constitution. 


26. The High Court, in mak- 
ing its recommendation to the Gov- 
ernor for passing the order of remo- 
val, has rightly. conceded the autho- 
rity of the Governor to pass the same. 
The question is: Is the recommenda- 
tion of the High Court binding on 
the Governor? Since the Governor 
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is the ultimate authority to pass the 
order of removal it will not be cor- 
rect always to insist that he has no 
authority even under certain extra- 
ordinary circumstances to decline to 
accept, forthwith, the particular re- 
commendation, Ordinarily and as a 
matter of graceful routine, recom- 
mendations of the High Court are 
and should be always accepted by 
the Governor. That is ordinarily so 


and should be in practice the rule as | 


a matter of healthy convention. 


27. Articles 233 to 237 relat- 
ing to the subordinate judiciary are 
specially carved out and placed in 
the safe niche of a separate chapter, 
Chapter VI in Part VI of the Consti- 
tution under sub-title ‘Subordinate 
Courts’, This by itself is significant. 
It is a major breakthrough- iin the 
Constitution from the position under 
the Government of India Act 1935 so 
far as the subordinate judiciary is 
concerned and clearly unfolds the 
keen awareness of the founding 
fathers in what has been a passionate 
and raging topic with regard to in- 
dependence of the judiciary all 
through, over the years. 


28, For the first time, in the 
country’s history, appeared in the 
Constitution of India the concept of 
control over subordinate courts to 
vest in the High Courts, The quality 
of exclusive control of the High 
Court: does not appear to be whittled 
by the constitutional device of all 
orders being issued in the name of 
the Governor as the head of the 
State administration, When, there- 
fore, the High Court exercising dis- 
ciplinary control over the  subordi- 
nate judiciary finds, after a proper 
enquiry, that a certain officer is 
guilty of gross misconduct and is 
unworthy to be retained in 
service and, therefore, recommends 
to the Governor his removal or dis- 
missal, it is difficult to conceive how 
and under what circumstances such a 
recommendation should be rejected 
by the Governor acting with the aid 
and advice of the council of minis- 


ters or, as is usually the case, 
of one of the ministers. It 
is in this context that this 


Court has more than once observed 
that the recommendation of the High 
Court in respect of judicial officers 


judicial 
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should always be accepted by the 
Governor, This is the inner signifi- 
cance of the constitutional provisions 
relating to the subordinate judiciary. 
Whenever in an extraordinary ' case, 
rare in itself, the Governor feels, for 
certain reasons, that he is unable to 
accept the High Court’s recommen- 
dations, these reasons will be com- 
municated to the High Court to en- 
able it to reconsider the matter. It 
is, however, inconceivable that, with- 
out reference to the High Court, 
the Governor would pass an order 
which had not been earlier recom- 
mended by the High Court. That 
will be contrary to the contempla- 
tion in the Constitution and should 
not take place. 


29. It is not necessary to 
pursue the matter in further depth 
as.sought to be canvassed by the 
parties taking extreme stances in the 
view taken by us on the second 
question. 


30. With regard to the second 
submission we are clearly of opinion 
that consultation with the Public 
Service Commission after receipt of 
the recommendation of the High 
Court for removal of the officer is 
not warranted by the provisions of 
Article 235. 


31, It is true that under Arti- 
cle 235 as well as under the Ap- 
pointment and Punishment Rules the 
Governor is the appointing and 
punishing authority. But under Arti- 
cle 235 the High Court is the sole 
custodian over the discipline of: the 
judicial officers. There is no war- 
rant for introducing another extrane- 
ous body between the Governor and 
the High Court in the matter of dis- 
posal of a disciplinary proceeding 
against a judicial officer. It is sub- 
mitted on behalf of the appellants 
that Article 320 (3) (c) provides that 
the Public Service Commission shall 
be consulted on all disciplinary mat- 
ters affecting a person serving under 
the Government of a State in a 
civil capacity. Judicial Officers. al- 
though holding posts in civil capacity 
are not serving under the Govern- 
ment of a State. They hold posts in 
connection with the affairs of the 
State but are entirely under the 
jurisdiction ‘of the High Court for the 
purpose of 
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‘pelled the 


control ` and’ discipline.. 
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There is, therefore, no constitutional 
justification or sanction for the Gov- 
ernor, even if he wishes, to consult 
the Public Service Commission under 
Article 320 (3) (c) in respect of judi- 
cial officers, Consultation with the 
Public Service Commission in this 
case and preference accorded to its 
advice ignoring the recommendation 
of the High Court have introduced a 
serious constitutional infirmity in the 
final order of reinstatement passed 
by the Governor, 


32. . The appellants drew our 
attention to a decision of this Court 
in Pradyat Kumar Bose v, The 
Hon’ble Chief Justice of Calcutta 
High Court, (1955) 2 SCR 1331 = 
(AIR 1956 SC 285) where this Court 
had to deal with one of the argu- 
ments founded on Article 320 (3) (c) 
of the Constitution. In the above 
decision Pradyat Kumar Bose, who 
was Registrar and Accountant-Gene- 
ral of the High Court on its origi- 
nal side and who was the appointee 
of the Chief Justice, was dismissed 
by the Chief Justice after a full and 
thorough enquiry held by .one of the 
Judges of the High Court whose 
findings were accepted by the Chief 
Justice. Inter alia, it was contended 


_ before this Court that the order of 


dismissal by the Chief Justice was 
vitiated as the Chief Justice did not 
consult the State Public Service 
Commission prior to dismissal of the 
Registrar as provided for under 
Article 320 (3) (c) This Court re- 
contention holding that 
Article 320 (3) (c) was contrary to 
the implications of Article 229 and 
the language thereof was also not ap- 
plicable to the High Court staff 
since the members of the High Court 
staff did not serve under the Gov- 
ernment of the Union or of the 
State. 


33. It is submitted by the ap- 
pellants that this Court held that 
Article 320 (3) (c) was not applicable 
since the Chief Justice was the sole 
appointing and punishing authority 
so far as the High Court staff was 
concerned under Article 229 of the 
Constitution. On a parity of reason- 
ing it is contended by the appellants 
that since the Governor is the sole 
appointing and punishing authority 
under the Appointment and Punish- 
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ment Rules, Article 320 (3) -(c) is 
therefore, clearly attracted. since, 
according to them, if Article 229 were 
not there the matter would have 
been considered by this Court in a 
different light. We are unable to ac- 
cept this submission since, as we 
have pointed out, just as the High 
Court staff are not serving under 
the Government of the State, the 
judicial officers are also not serving 
under the State Government. 

34. The appellants also relied 
upon a decision of this Court in the 
High Court, Calcutta v. Amal Kumar 
Roy, (1963) 1 SCR 437 = (AIR 1962 
SC 1704). In this case also a sub- 
mission was made in this Court that 
the High Court should have consult- 
. ed the State Public Service Commis- 
sion in superseding seniority of a 
Munsif as a result of his exclusion 
from consideration for promotion in 
a particular year which resulted in 
his loss of eight places in the cadre 
of Subordinate Judges at the time he 
was actually appointed to act as an 
Additional Subordinate Judge. The 
particular officer’s case in substance 
was that this exclusion by the High 
Court amounted in law to the pe- 
nalty of “withholding of promotion”. 


It was contended that the High 
_Court should have. consulted the 
State Public Service Commission 


since Article 320 (3) (c) contemplat- 
ed disciplinary matters, This Court 
disposed of this submission by hold- 
ing that losing places in a rank was 
not ‘reduction in rank’ and that no 
disciplinary proceedings had been 
started against the particular officer 
and. hence there could be no occasion 


for the State Public Service Com- 
mission being consulted. It is sub- 
mitted by the appellants that this 


Court did not reject the submission 
based on Article 320 (3) (c), out of 
hand, holding that the Article was 
not applicable. It is true that the 
aforesaid submission was disposed of’ 
in this particular manner by this 
Court in the above decision, That, 
however, does not mean that this 
Court categorically held that Article 
320 (3) (c) was attracted in the case 
-of judicial officers. The question 
did not arise in that form, 
35. The matter should not be 
considered from the angle of supre- 
mecy of one organ over the other. 
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That will be an entirely erroneous 
approach. The Constitution reposes 
certain power in the Governor even 
under Article 235, He is the autho- 
rity to pass the order of removal, 
albeit, on the recommendation of the 
High Court. That is the constitutional 
scheme, The Governor, however, 
cannot pass any order, as has been. 
done in this case, without reference 
to the High Court and except on its 
recommendation. Solution must be 
found in harmony and not in cold 
war between the two organs. 


36. The Governor could not 
have passed any order on the advice 
of the Public Service Commission in 
this case. The advice should be of 
no other authority than the High 
Court in the matter of judicial offi- 
cers, This is the plain implication 
of Article 235, Article 320 (3) (c) is 
entirely out of place so far as the 
High Court is concerned dealing with 
judicial officers, To give any other 
interpretation to Article 320 (3) (c) 
will be to defeat the supreme object 


underlying Article 235 of the Con- 
stitution specially intended for pro- 
tection of the judicial officers and 


necessarily the independence of the 
subordinate judiciary. It is absolute- 


ly clear that the Governor cannot 
consult the Public Service Commis-- 
sion in the case of judicial officers 


and accept its advice and act ac- 
cording to it. There is no room for 
any outside body between the Gov- 
ernor and the High Court, 


37. The Governor in relying 
upon the advice of the Public Ser-/ 
vice Commission in this case took 


alien considerations into account and 
acted erroneously in passing the 
order of reinstatement based on the 
same, The order of the Governor is, 
therefore, constitutionally invalid and 
is liable to be quashed and we order 
accordingly. 

38. That brings -us to the 
third submision of the appellants, 


39. At one stage we thought 
that we would not consider this sub- 
mission since this may arise at the 
time of payment of salary for the 
period of suspension as the officer 
has already retired. We, however, 
find that even in the- writ applica- 
tion there was a prayer for a man- 
damus to the Government to disburse 
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the officer’s full salary during the 
entire period of suspension upto the 
date of his retirement. The learned 
counsel for the officer has also argu- 
ed the matter fully before us. We 
would, therefore, deal with the same. 


40.. Since the 
statement of August 24, 
quashed the officer is 
the status quo ante as on the date 
prior to the aforesaid order. It is 
undisputed that he had been under 
suspension during that period. It is 
submitted that on the passing of the 
order of reinstatement the order of 
suspension merged in that order and 
since there is no other order of sus- 
pension passed thereafter either by 


order of rein- 
1968, is 


` the High Court or by the Governor 


the officer on his compulsory retire- © 


ment will be entitled to his ful 
salary as an officer who had already 
ceased to be under suspension, It is 
submitted that the principle of mer- 
ger which is generally invoked when 
an order of dismissal is passed 
against an officer under suspension 
should apply also in the case of re- 
instatement. 


41, We are, however, unable 
to accept this submission, The cha- 
racter of the order of dismissal and 
that of the order of reinstatement in 
a departmental enquiry is absolutely 
different. Suspension is a step to 
dismissal and may culminate in dis- 
missal, When an officer is suspend- 
ed no work is taken from him but 
he does not cease to be in service. 


When he is dismissed the link with - 


the service is snapped and naturally 
the order of suspension merges in 
dismissal, Nothing remains to be 
done about his suspension.. When, 
however, a suspended officer is rein- 
stated an order which is different in 
content and quality from that of sus- 
pension takes effect. The suspended 
officer, on reinstatement, goes back 
to service. A ‘further order may 
have to be passed by the authority 
as to in what manner the period of 
suspension will be treated. That will 
be, therefore, a distinct and separate 
proceeding apart from the earlier 
departmental proceeding in which 


;_ |the order of reinstatement was pass- 


ed. 
statement is set aside the 
bound to revert- to his 


If, therefore, the order of rein- 
officer is 
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reverted. to- 


immediate: 
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anterior status of suspension. There 
may be certain service rules to take 
care of this position but even other- 
wise the position will be automatic 
and the order of reinstatement be- 
ing quashed the position of the offi- 
cer, in absence of any order in that 
behalf from the court will be what 
he was earlier, viz., that of a sus- 
pended officer, In this view of the 
matter, since the order of reinstate- 
ment. stands quashed and the officer 
had been under suspension in a de- 
partmental proceeding awaiting 
orders of the Governor for removal, 
on the recommendation of the High 
Court, he would have the statusofa 
suspended officer on the date of his 
compulsory retirement, The officer 
in this case was, therefore, compul- 
sorily retired while he was under 
suspension from service. It is not for 
us to decide whether being in such 
a position he would be entitled to 
his full salary for the entire period 
of’ suspension and we refrain from 
expressing .any opinion on that as- 
pect of the matter. It should, how- 
ever, be observed that since the offi- 
cer has already retired it will not 
be necessary for the Governor to 
consider the recommendation of the 
High Court for the purpose of re- 
moval of the officer. We, however, 
do not fail to see that the Govern- 
ment, on its own, was inclined to ac- 
cept the recommendation of the 
High Court at the initial stage. 

42. In the result the appeals 
are dismissed and the order of re- 
instatement of the officer passed by 
the Governor stands quashed for the 
reasons given in this judgment. 
There will be no order as to costs. 

Appeals dismissed. 
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(A) Evidence Act (1872), S. 3 — 
Evidence — Appreciation of — Wit- 
ness not receiving injuries whether 
was present on place of occurrence. 


Various persons react differently 
in similar circumstances and it is dif- 
ficult to probe into the minds of the 
accused as to how they act in a 
particular way. The accused persons 
had already assaulted two persons 
with various weapons as also two 
ladies and they might have thought 
that it should be enough and in 
view of the young age of the parti- 
cular prosecution witness they might 
have spared him, The fact that the 
witness did not receive any injury 
could not be a valid ground for re- 
jecting the entire testimony of the 
witness. (Para 9) 

(B) Evidence Act (1872), S. 3 — 
Evidence — Appreciation of — Wit- 
nesses being related to deceased. 

Witnesses were family members 
and the closest relations of the de- 
ceased persons and it was quite na- 
tural for them to rush to the scene 
of occurrence after hearing the alarm 
given by the deceased. This by it- 
self did not detract from the testi- 
mony of these witnesses, (Para 10) 

(C) Evidence Act (1872), S. 3 — 
Evidence — Appreciation of — Some 
of the accused acquitted — Effect. 

The mere fact that out of many 
accused some are acquitted is not 
sufficient to entitle the rejection of 
the entire prosecution case. On the 
other hand the Court should make 
every effort to disengage the truth 
from the falsehood and to sift the 
grain from the chaff rather than 
take the easy course of rejecting the 
entire prosecution case merely be- 
cause there are some embellish- 
ments. (Para 10) 

(D) Criminal P. C. (1898), S. 423 
— Appeal against acquittal — Duty 
of Court. 

-In an appeal against an order of 
acquittal, the Appellate Court will 
be slow to disturb a finding of fact; 
and will not interfere with the 
order of acquittal where it is indeed 
only a case of taking a view differ- 
ent from the one taken by the 
lower Court. (Para 10) 

(E) Evidence Act (1872), S. 3 — 
Evidence — Appreciation of — Mur- 
der — Absence of motive — Effect. 
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It is well settled that where the 
direct evidence regarding the assault 
is worthy of credence and can be 
believed, the question of motive þe- 
comes more or less academic. Some- 
times the. motive is clear and can 
be proved; sometimes, however, the 
motive is shrouded in. mystery and 
it is very difficult to locate the 
same, If, however, the evidence of 
the eye-witnesses is credit-worthy 
and is believed by the Court which 
has placed implicit reliance on them 
the question whether there is any 
motive or not becomes wholly irrele- 
vant. (Para 11) 


(F) Penal Code (1860), Ss. 302, 
304 Part, IT — Accused causing mul- 
tiple injuries — Death caused — 
Accused keld guilty under S. 304 
Part II and not under Sec. 302, Cri- 
minal Appeal No. 559 of 1971, D/- 
25-9-1972 (Punj), Reversed, 


Multiple injuries were received 
by the deceased persons which were 
caused by blunt weapons like lathis 
and were of minor character, Fur- 
thermore, the injuries were not on 
any vital parts of the body and even 
those which were on the scalp por- 
tion were very superficial. There 
was nothing to show that the ac- 
cused intended to cause deliberate 
murder of the deceased persons. 
There was no evidence to show that 
any of the accused ordered the kill- 
ing of the deceased persons or incit- 
ed or in any way expressed a desire 
to kill the deceased persons at the 
spot. 


Held that though there was no 
legal evidence that the accused in- 
tended to cause the murder of the 
deceased the accused had caused mul- 
tiple injuries on the deceased per- 
sons on various parts of their bodies 
and, therefore, undoubtedly had the 


knowledge that the cumulative ef- 
fect of the injuries would result in 
the death of the deceased. As all 


the accused acted together and under 
a pre-conceived plan which developed 
at the spot and which was clear 
from the fact that they suddenly 
pounced on the deceased and went 
away together they must be deemed 
to have possessed a common intention 
to assault the deceased with the 
knowledge that the injuries caused by 
them were likely to cause the death 


, a charge-sheet 
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of the deceased. In these circum- Ram Sarup and Suraj Bhan went 
stances, the accused had committed out to ease themselves in the field 


an offence under Section 304 Part II 
of the Penal Code and not one under 


Section 302. Criminal Appeal No. 
559 of 1971, D/- 25-9-1972 (Puni), 
Reversed. (Para 12) 
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M/s. R. L. Kohli and Prem 
Malhotra, Advocates, for Appellants; 
Mr. Harbans Singh Marwah, Advo- 
cate and Mr. R. N. Sachthey, Advo- 
cate, for Respondent. 

The following Judgment of the 
Court was delivered by 


FAZL ALI, J:— In this appeal 
under Section 2A of the Supreme 
Court (Enlargement of Criminal Ap- 
pellate Jurisdiction) Act, 1970, ap- 
“pellants Molu, Hoshiara and Ishwar 


. have been convicted under Sections 


302/34, I.P.C. and have been sen- 
tenced to imprisonment for life and 
a fine of Rupees 1000/- each. 
They have also been convicted under 
Sections 325/34, I.P.C. and sentenc- 
ed to one year rigorous imprison- 
ment, by the High Court by its 
order dated September 25, 1972 after 
reversing the order of the Additional 
Sessions Judge, Hissar acquitting all 
the accused. 


2. The police had submitted 
against five persons, 
namely, Chandu, Mam Chand, Molu, 
Hoshiara and Ishwar all of whom 
were acquitted by the Additional 
Sessions Judge, but the High Court, 
while reversing the judgment of the 
Additional Sessions Judge, maintain- 
ed the acquittal of Chandu and Mam 
Chand who were brothers being the 
sons of Udmi, The appellant Molu 
is also the son of Udmi and Hoshiara 


and Ishwar are the sons of Mam 
Chand the acquitted accused. Put 
briefly, the prosecution case was 
that on December 28, 1969 P. .W. 


Chhailu s/o Ram Nath deceased had 
come from his village to his father’s 
house and had stayed for the night. 
In the morning at about 8 A.M. the 
deceased Banwari along with P. Ws. 


which was situated at a distance of 
40 Karams from the house of the 
deceased in village Dhani Chandr- 
pul, police station Hansi, in the Dis- 
trict of Hissar. It was alleged that 
while they were in the process of 
easing themselves, all the five ac- 
cused, variously armed with lathis, 
pharsis and gandasi, appeared on the 
scene and pounced upon Banwari 
causing him several injuries. The 
attack on deceased Banwari is said 
to have been opened by Chandu who 
was armed with a Pharsi, and the 
others followed suit. On alarm be- 
ing raised by Banwari and others, 
Banwari’s father Ram Nath deceas- 
ed, his mother Chand Kaur P, W. 7 
and his wife Phuli P, W. 8 rushed 
to the scene of occurrence to protect 
the deceased Banwari, On _ arrival 
at the scene of occurrence they were 
also assaulted by the accused. Ram 
Nath was also beaten up by the ac- 
cused persons with their respective 
weapons and by the time Chhailu 
P.W. 5 arrived at the spot the ac- 
cused fled away. It is said that 
C.Ws. 1 and 2 Ram Kumar and Pat 
Ram had also come to the spot. 
Thereafter a tempo was requisitioned 
and the injured were first brought 
to the house and then taken to the 
Hospital at Hansi a mile away from 
the village. The injured persons 
reached the Hospital at 10 A.M. 
and Banwari was first to be exa- 
mined by Dr. Jai Singh who found 
as many as eleven injuries, one of 
them being grievous. Banwari was 
then referred by the Doctor to the 
Civil Hospital at Hissar, but before 


he could be removed to the said 
Hospital he. succumbed to the inju- 
ries at about 11.45 A.M, The po- 


licé was informed of this incident by 
a Ruqa Ext, P. C. 3. The Doctor 
found thirteen injuries on the per- 
son of Ram Nath and he also expir- 
ed on the same day. P.W. 8 Phuli 
and P, W. 7 Chand Kaur, the wives 
of Banwari and Ram Nath respec- 
tively, had also a number of injuries 
on their person, The First Informa- 
tion Report was lodged by P. W. 5 
Chhailu s/o Ram Nath at 12.30 P.M. 
at police station Hansi and the said 


FIR. was despatched to the Magis- 
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trate on December 29, 1969 at 8 A.M. 
The Sub-Inspector visited the spot at 
about 5.30 P.M, and after the usual 
investigation submitted charge-sheet 
against the five accused persons with 
the result indicated above. 

3. The defence pleaded inno- 
cence and contended that they had 
been falsely implicated due to en- 
mity and had absolutely no motive 
to commit the murder of the de- 
ceased persons. It was.a very un- 
fortunate case in which two per- 
sons have lost their lives on account 
of enmity which is said to have 
existed about eighteen years ago, It 
may be necessary at this stage to 
examine the nature of the injuries 
received by the two deceased per- 
sons. Dr, Tyagi who examined the 
deceased and conducted the post- 
mortem examination found the fol- 
lowing injuries on the person of 
Ram Nath: 

“i, Bruise 10” x 6” on tip and 
front of right shoulder joint and up- 
per part of left upper arm. 

2. Bruise 12” x 8” on front of 
whole of upper part. 

3, Abrasion 1/3" x 1/6” and back 
of elbow joint. 

4. Lacerated wound 2!” x 4” on 
the back of middle of right fore-arm. 
Whole of right fore-arm and 
upper half oof  fore-arm ‘was 
swollen. On further dissection, there 
was laceration, and  echymosis of 
underlying muscles, no fracture was 
seen. 

5, Stiched wound 11” x 1/6” on 
dorsum of right hand 1/6” deep. 

6. Abrasion }” x }’/6” and ¥ on 
back of base of right little finger. 

: 7. Punctured wound +!” x 1/6” 
and }” deep on front of upper 1/3rd 
of right leg. 

8. Punctured wound 1/6” x 1/8” 
and 1” deep on front of upper end 
of. left leg. 

9. Punctured wound E% x 1/6” 
and 1⁄2” deep on outer lower end of 
right leg. 

10. Stiched wound 1/6” x 1/8” and 
7 deep on outer middle of left fore- 
arm, 

11. Stiched wound ¥ x 1/6” and 
1/6” deep on outer lower 1/3rd of 
left fore-arm about 3” below from 
injury No. 10. 
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„ 12. Stiched wound 1⁄2” x 1/6” x 
Y on outer lower 1/3rd of left upper 
arm. 

13. Bruise 17 x ih” on upper 
outer side of left tip. 

14. Stiched wound 1!” x 1/3” 
and 1/6” deep on tip of scalp more 
on left side, Antero-Posterior in 
direction, scalp, skull, and verte- 
brae, Membrances brain healthy”. 
According to the evidence of the 
Doctor death of the deceased Ram 
Nath was due to shock and haemor- 
rhage as a result of multiple inju- 
ries received by him. 

The same Doctor perform- 
ed the post-mortem examination of 
the deceased Banwari and found the 
following injuries: 

“I, Bruise 2” x }” on 
middle of right upper arm, 

2. Lacerated wound 1” z La just 
below the middle of injury N 

3. Lacerated wound Į x Se” on 
outer lower 1/3rd of right upper 


arm. 

4, Stiched wound 1/6” x ‘round 
1/6” deep on outer middle of right 
fore-arm, On further dissection 
there was fracture of right ulna in 
the middle. 

5, Stiched wound 1” = 1/8” on 
back of right ring finge 

6. Abrasion 2/3” x 1/6" on inner 
side of right wrist joint. 

7. Stiched wound #¥' x 1/6” on 
tip of front of right knee joint. 

8. Swelling right ankle joint, 

9, Abrasion '/2” x }” on front of 
upper 1/3rd of left leg. 

10. Swelling left foot. 


11. Stiched wounds in an areg of 
We” x 11/9” eight in numbers varyin 
in size from h” x ¥ to 1/6” x 1/6 
on outer lower 1/3rd of left upper- 
arm, Big Blood vessels cut. On fur- 
ther dissection crack fracture verticle 
in direction on outer lower side of 

left humerus bone. 

12 .Abrasion 3” x 1/6” on outer 
middle of left fore-arm, 

13. Abrasion } 


inner 


” in diameter on 
back of base of left index finger and 
swelling left fore-rim of palm. 

14, Multiple abrasions in 
area of 2'/2” x 2” on the back of left ` 
shoulder joint. 

15, Stiched wound 1¥ x PY and 
1/5” deep on top of the left side of 
scalp. 
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16. Stiched wound 1!” x 1/6” 

skin deep on the front of middle of 
scalp.” 
According to the opinion of the 
Doctor death was due to shock and 
haemorrhage as a result of the frac- 
ture of right ulna and bleeding from 
big blood vessels due to injury No. 
11. It would, therefore, be noticed 
that- both the deceased persons had 
sustained quite a number of inju- 
ries but none of the injuries appear 
to have been given on any vital part 
of the body except Injury No. 14 in 
the case of Ram Nath deceased and 
Injuries Nos. 15 and 16 in the case 
of Banwari deceased. All these inju- 
ries were, however, extremely super- 
ficial and could not have caused the 
death of the deceased, This fact will 
have a serious bearing on the ques- 
tion of the nature of offence that 
the accused may have intended to 
commit. Similarly P. W. 8 Phuli 
and P, W. 7 Chand Kaur had also 
received injuries. 


5. The central evidence in the 
case consisted of evidence of P. W.6 
Ram Sarup, P. W. 7 Chand Kaur, 
P.W. 8 Phuli and P. W. 9 Suraj 
Bhan. P. W. 5 Chhailu who was the 
first informant is said to have ar- 
rived at the spot immediately after 
the occurrence and saw the accused 
running away. The learned Ses- 
sions Judge disbelieved all these wit- 
nesses mainly on two grounds. In 
the first place he found that the wit- 
nesses were either interested or had 
no occasion to be present in the vil- 
lage at the time when the occurrence 
took place. Secondly, the learned 
Sessions Judge found that the con- 
sistent evidence of all the eye-wit- 
nesses being that all the accused 
persons had assaulted the 
ceased, yet no injury was 
which could be caused by pharsi or 
fandasi as would appear from the 
medical evidence, In other words, 
the learned Sessions Judge discarded 
the ocular evidence as it was 
consistent with the evidence of the 
Doctor who did not find any sharp- 
cutting or piercing wounds on the 
deceased persons and the injuries 
which he found could only be caus- 
ed by a lathi, or sua. The learned 
Judge was also influenced by the 
fact that the motive on the part of 
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the accused to commit the offence 
was wholly inadequate which went 
to show that the case was not prov- 


6. The High Court on a fresh 
appraisement of the evidence re- 
jected the reasons given by’ the 
learned Sessions Judge as being un- 
reasonable and unsound and found 
no good reasons to distrust the evi- 
dence of P. Ws. 5, 6, 7, 8 and 9. Ac- 
cording to the High Court they 
were natural witnesses and bore no 
animus against the accused and 
there was no reason for them to 
have falsely implicated the appel- 
lants. 


T. Mr. Kohli appearing for 
the appellants submitted that while 
it was open to the High Court to 
reappraise the evidence it could not 
in law reverse the order of acquit- 
tal merely because it took a differ- 
ent view of the evidence led by the 
prosecution, He drew our attention 
to the judgment of the learned Ses- 
sions Judge in order to support his 
contention that the learned Sessions 
Judge had given good reasons for 
disbelieving the eye-witnesses, and 
in the circumstances it could not be 
said that the view taken by the 
learned Sessions Judge on the evi- 
dence led before him was not rea- 
sonably possible. Thus if two 
views were possible the High Court 
ought not to have reversed the order 


of acquittal passed by the Sessions 
Judge. 
8. We have been taken 


through the entire evidence and the 
judgment of the Sessions Judge and 
we are unable to agree with the 
arguments advanced by Mr. Kohli. 
The learned Sessions Judge has taken 
an extreme view and has not given 
good and sound reasons for rejecting 
the testimony of the eye-witnesses, 
particularly P. Ws. 7, 8 and 9. The 
learned Sessions Judge has no doubt 
given some reasons to rejéct the evi- 
dence of P, W. 5 Chhailu which are 
that whereas Chhailu stated that he 


had gone to his father’s house the 
evening previous to the occurrence, 
other witnesses have contradicted 


him by saying that he had come 
two or three days before or a week 
Chhailu was not an 
eye-witness on his own showing, 
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therefore, any discrepancy relied 
upon by the Sessions Judge was not 
at all germane to the question, The 
fact, however, remains that. the 
F.LR, was lodged by P. W. 5 Chhailu 
and he was also found at the spot 
by the Investigating Officer who 
came to the village at 5.30 P.M. In 
these circumstances, therefore, the 
presence of this witness in the vil- 
lage soon after the occurrence can- 
not be doubted. 


9. As regards P. W. 6 Ram 
Sarup the reasons given by the 
learned Sessions Judge are that 
there was absolutely no occasion for 
this witness to have stayed at the 
house of the deceased, because the 
purpose for which he is said to have 
visited the house was to purchase a 
buffalo, which did not materialise. 
Furthermore, the learned Judge 
found that as this witness lived only 


about a mile away from the place 
of occurrence there was no reason 
for him to come to the village a 


day before, even if he had to pur- 
chase a buffalo. For the purpose of 
this case we shall accept the rea- 
sons given by the learned Sessions 
Judge and exclude the evidence of 
P.W. 6 Ram Sarup, Even then we 
find absolutely no convincing and 
cogent reasons to disbelieve the evi- 
dence of. P. W. 7 Chand Kaur and 
P. W. 8 Phuli who had sustained in- 
juries and their presence at the 
place of occurrence could not be 
doubted. P. W. 9 Suraj Bhan who 
was a young boy of 15-16 years has 
been disbelieved by the learned Ses- 
sions Judge merely on the ground 
that he did not receive any injuries 
and if he had been present at the 
spot he should have also received 
injuries like others, This reasoning 
of the learned Sessions Judge is bas- 
ed on pure speculation. Various per- 
sons react differently in similar cir- 
cumstances and it is difficult to 
probe into the minds of the accused 





as to how they act in a particular ` 


way. In the instant case the accus- 
ed persons had already assaulted 
two persons with various weapons as 
also two ladies and they may have 
thought that it should be enough 
and in view of the young age of 
Suraj Bhan they might have spared 
him, However, this could not be a 
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valid ground for rejecting the entire 
testimony of Suraj Bhan, The rea- 
son given by the learned Sessions 
Judge for rejecting the evidence of 
this witness was, therefore, unrea- 
sonable and unsound and was not 
legally acceptable. 


10. As regards the evidence of 
P. W. 7 Chand Kaur and P. W. 8 
Phuli the comment of the Sessions 
Judge was that both these witnesses 
with one voice have stated that all 
the five accused had assaulted the 
deceased and both of them with 
Pharsi and Gandasi but not a single 


sharp-cutting wound was found on 
the deceased according to the evi- 
dence of the Doctor. The Sessions 


Judge thus suggested that these two 
witnesses had’bolstered up a false 
story. But so far as the injuries re- 
ceived by P. W. 7 and P.W. 8 are 


concerned, their evidence did not 
suffer from this infirmity, In fact 
the injuries received by P. W. 7 


Chand Kaur and P.W.8 Phuli are 
clearly corroborated by the medical 
evidence, Even most of the injuries 
caused on the deceased are corrobo- 
rated by the medical evidence inas- 
much as they were inflicted by 
blunt weapon like a lathi. It is only 
in respect of the two accused Chandu 
and Mam Chand that some doubt 
regarding their participation arises in 
view of the absence of any sharp- 
cutting injuries on the deceased per- 
sons, In these circumstances the 
learned Sessions Judge was not at 
all justified in rejecting the entire 
prosecution case merely because a 
part of it was inconsistent with the 
‘medical evidence. We have gone 
through the evidence of P. W. 7 


Chand Kaur and P, W, 8 Phuli and 
do not find any reason to distrust 
their evidence. They have come 


out with straightforward and consis- 
tent facts and their evidence con- 
tains a ring of truth, Apart from 
enmity between the parties which 
existed long time back there does 
not appear to be any animus against 
the accused which might have im- 
pelled these witnesses to implicate 
the accused falsely, Another consi- 
deration which seems to have weigh- 
ed with the Judge for rejecting the 
evidence of these two witnesses was 
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that they were not natural witnes- 
ses. This process of reasoning is 
wholly unintelligible to us. P. W. 7 
Chand Kaur and P. W. 8 Phuli were 
the family members and the closest 
relations of the deceased persons and 
it was quite natural for them to 
rush to the scene of occurrence after 


kai hearing the alarm given by the de- 


a 
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ceased Banwari. This by itself does 
not detract from the testimony of 
these witnesses and the reason given 
by the learned Judge is wholly 
wrong. The Sessions Judge as also 
the High Court gave benefit of doubt 
to Chandu and Mam Chand merely 
because of the inconsistency in’ the 
medical evidence so far as the inju- 
ries caused by Chandu and Mam 
Chand were concerned. These two 
accused have merely been given the 
benefit of doubt which does not 
necessarily show that the eye-wit- 
nesses have perjured themselves or 
have conspired to implicate innocent 
persons by giving false statements. 
It is well settled that the mere fact 
that out of many accused’ some are 
acquitted is not sufficient to entitle 


rejection of the entire prosecution 
case, On the other hand this Court 
has pointed out on times without 


number and particularly in the cases 
Abdul Gani v. State of Madhya Pra- 
desh, AIR 1954 SC 31; Kanbi Manji 
Virji v. State of Gujarat, (1970) 3 
SCC 103 = (AIR 1970 SC 219) and 
Dharam Das v. State of U. P., (1973) 


2 SCC 216 = (AIR 1973 SC 2195) 
that the Court should make every 
effort to disengage the truth 


from the falsehood and to sift the 
grain from the chaff rather than 
take the easy course of rejecting the 
entire prosecution case merely be- 
jcause there are some embellish- 
‘ments. In our opinion all the infir- 
mities pointed out by the learned 
Sessions Judge were neither vital 


© nor did they affect the real substance 


‘and core of the prosecution case. 
For these reasons, therefore, we find 
ourselves in complete agreement with 
-the view taken by the High Court 
that the learned Sessions Judge was 
not at all justified in rejecting the 
evidence of these two witnesses. The 
view taken by the learned Sessions 
Judge so -far as this aspect of the 
matter. was concerned- was manifestly 
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unreasonable and was not legally 
supportable. ‘The High Court was 
fully alive to the propositions laid 
down by this Court regarding inter- 
ference in an appeal against an 
order of acquittal, namely: (i) the 
slowness of the appellate Court to 
disturb a finding of fact; (ii) the 
non-interference with the order of 
acquittal where it is- indeed only a 
case of taking a view different from 
the one taken by the High Court. 
The High Court rightly found that 
on the evidence, if properly appre- 
ciated, the only view which could be 
taken was the one taken by the 
High Court. The High Court was, 
therefore, right in reversing the 
order of acquittal. 


11. Finally it was argued by 
the appellants, following the reasons 


given by the Sessions Judge, that 
there was no adequate motive for 
the accused to commit murder of 
two persons and to cause 
injuries to others. It is well 
settled that where the direct evi- 


dence regarding the assault is worthy 
of credence and can be believed, the 
question of motive becomes more or 
less academic, Sometimes the mo- 
tive is clear and can be proved and 
sometimes, however, the motive is 
shrouded in mystery and it is very 
difficult to locate the same. If, how- 
ever, the evidence of the eye-witnes- 
ses is credit-worthy and is believed 
by the Court which has placed im- 
plicit reliance on them, the question 
whether there is any motive or not 
becomes wholly irrelevant. For these 
reasons, therefore, we agree with the 
High Court that the prosecution has 
been able to prove the case against 
the appellants beyond reasonable 
doubt. 


12. The next point that falls 
for consideration is what is the na- 
ture of the offences that the accus- 
ed have committed on the evidence 
led before the Trial Court, To begin 
with, as pointed out above, multiple 
injuries were received by the deceas- 
ed persons which were caused by 
blunt weapons like lathis and are of 
minor character. Furthermore, the 
injuries are not on any vital parts of 
the body and even those which are 


_on the scalp portion appear to be 
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very superficial, There is nothing to 
show that the accused intended to 
cause the deliberate murder of the 
two deceased persons, There is no 
evidence to show that any of the 
accused ordered the killing of the 
deceased persons or incited or in any 
way expressed a desire to kill the 
deceased persons at the spot. In 
these circumstances we are satisfied 
that there is no legal evidence - in 
this case that the accused intended 
to cause the murder of the deceased. 
The fact, however, remains that the 
accused have caused multiple inju- 
ries on both the deceased persons on 
various parts of their bodies and, 
therefore, they undoubtedly had the 
knowledge that the cumulative effect 
of the injuries would résult in the 
death of the deceased. As all the 
accused appear to have acted toge- 
ther and under a pre-conceived plan 


which developed at the spot and 
which is clear from the fact that 
they suddenly pounced on the de- 


ceased and went away together they 
must be deemed to have possessed a 
common intention to assault the de- 
ceased with the knowledge that the 
injuries caused by them were likely 
to cause the death of the deceased. 


In these circumstances, the accused 
have committed an offence under 
Section 304 Part II of the Indian 


Penal Code and not one under Sec- 
tion 302, I. P. C. We would, therefore, 
allow this appeal only to this extent 
that the conviction of the appellants 
is altered from that under Section 
302 to that under Section 304 Part 
II I1.P.C. and their sentences reduc- 
ed from life imprisonment to seven 
years rigorous imprisonment while 
maintaining the fine. The conviction 
and concurrent sentence passed by 
the High Court under Sections 325/ 
34, ILP.C. is maintained, 


Order accordingly. 


Shankar v, Gangabai 
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AIR 1976 SUPREME COURT 2506 
(From: Bombay)* 
Y. V. CHANDRACHUD, P. K, 
GOSWAMI AND A. C. 
GUPTA, JJ. 

Shankar Gopinath Apte, Appel- 
lant v. Gangabai Hariharrao Patwar- 
dhan, Respondent. 


Civil Appeal No, -467 of 1976, 
D/- 25-8-1976. 


(A) Civil P. C. (1908), S. 107 — 
Summary dismissal of appeal — 
Matter involving construction of 
written instrument — Rival interpre- 
tations having more than mere plau- 
sibility — High Court must give brief 
statement of reasons — Dismissal of 
appeal summarily without indicating 
reasons is illegal. F, A. No. 13 of 
1975, D/- 6-2-1975 (Bom), Reversed. 


(Para 10) 

(B) T. P. Act (1882), Ss, 105, 
53-A — Easements Act (1882), S. 60 
(b) — Lands in possession of appel- 


lant under power of attorney — Suit 
for eviction — Improvements made 
by appellant to property — Reco- 
very of value of improvement — 
(Contract Act (1872), S. 221). 


The appellant came in possses- 
sion .of certain lands by virtue of a 
power of attorney executed by G. 
Under the terms of the deed the ap- 
pellant had to pay Rs, 2000/- p. a. 
to G from the net income of the 
lands and the rest of the income was 
to be retained by the appellant for 
his honorarium, The appellant sub- 
sequently tried to establish his 
right -as the tenant of the land and 
sought to exercise the right of pur- 
chase under Section 32-O of Bombay 
Tenancy and Agricultural Lands Act. 
Having failed there he raised the 
plea on the basis of a letter written 
by G’s brother that he was entitled 
to protect his possession under Sec- 
tion 53-A of T. P. Act and he also 
contended that he was a licensee of 
G and since he executed work of a 
permanent character on the land ~in- 
volving heavy expenses the licence 
was irrevocable under Section 60 (b) 
of the Easements Act. 

D/- 


*(First Appeal No. 13 of 1975, 
6-2-1975—(Bom.)). 
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Held, that the appellant came in 
possession of the lands by virtue of 
the power of attorney and he could 
not continue in possession and was 
liable to be ejected. (Para 12) 

There was no written agreement 
of sale to claim the benefit of Sec- 
tion 53-A, T. P. Act. The letter writ- 
ten by G’s brother was at best writ- 
ten evidence of an oral contract but 


was not written contract itself, The 
terms necessary to constitute the 
transfer could not be ascertained 


with reasonable certainty from the 
letter. He obtained possession under 
power of attorney and there was 
nothing to show that the character of 
his possession changed as a result of 
the contract of sale, (Para 11) 

If he really improved the land 
by executing a work of a permanent 
character, he did so in the belief 


- that being a tenant he will become a 


statutory purchaser of the land, or 
that the oral agreement of sale ‘will 
one fine day be implemented. The 
execution of work would therefore 
be in his capacity as a tenant or a 
prospective purchaser and not in his 
capacity as a licensee. 
(Para 14) 
Further, the appellant could not 
claim to recover the value of im- 
provements made on the property 
under Section 221 of the Contract 
Act as the same was incurred with- 


out reference whatsoever to the 
owner G. (Para 17) 
Mr. B. D. Bal, Sr. Advocate, 


(Mr. S. B. Wad and Mrs, J. Wad, Ad- 
vocates with him), for Appellant; v 
P H. 
Parekh and Miss Manju Jatley, Ad- 
vocates with him), for Respondent. 


Judgment of the Court was de- 
livered by 


CHANDRACHUD, J.:— This ap- 
peal by special leave arises out of 
an order dated February 6, 1975 of 
the Bombay High Court dismissing 
First Appeal No, 13 of 1975 summari- 
ly. That appeal was filed by the ap- 
pellant, Shankar Gopinath Apte, 
against the decree passed by the 
learned II Joint Civil Judge, Senior 
Division, Poona in Special Civil Suit 
No, 107 of 1968. That suit was filed 
by the respondent, Gangabai Hari- 
harrao Patwardhan to recover the 


_ment 
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amount that may be found due to 
her on taking accounts from the ap- 
pellant and for an injunction to re- 


-strain the appellant from obstructing 


her in the enjoyment of the suit 
property. Alternatively, the respon- 
dent prayed for a decree for posses- 
sion of the suit lands. 


2. The suit property consists 
of 3 agricultural lands bearing Sur- 
vey Nos. 98/1-1, 98/1-2 and 99, ad- 
measuring in all 54 acres and 20 
gunthas, The lands are situated in a 
village called Kiwale in Pune dis- 
trict. 


3. These lands belonged origi- 
nally to the respondents husband 
who died on February 20, 1960 
leaving her as his sole heir,- On 
December 29, 1961 a power of at- 
torney was prepared for being exe- 
cuted by the respondent in favour 
of Western India Trustee and Execu- 
tor Co. Lt., Satara. The object of 
the power of attorney, as expressed 
therein, was inter alia, to authorize 
the Company to collect the income of 
the land and to take steps for dis- 
posing of the land by sale. But for 
some reason or the other the docu- 
remained unexecuted, On 
February 1, 1963 the respondent exe- 
cuted a power of attorney in favour 
of the appellant, The true nature 
of this document and its real pur- 
pose are both in dispute but ex facie, 
the document was to be effective for 
a period of one year and was exe- 
cuted in order to enable the appel- 
lant to manage the respondent’s 
lands and to arrange to cultivate 
them. By a letter dated March 3, 
1963 addressed to the respondent, 
the appellant agreed to undertake 
the duties specified in the power of 
attorney and to pay to her a sum of 
Rs. 2000 annually from the net in- 
come of the lands, The rest of the 
income, according to the letter, was 
to be retained by the appellant for 
his “honorarium”, 


4. Within two or three weeks 
of the execution of the power of at- 
torney, the appellant succeeded in ob- 
taining possession of the larids from 
one Nathuram Agarwal on payment 
of a sum of Rs, 9300, Nathuram, it 
appears, had come to be in posses- 
sion of the lands through one Moti- 
ram who was a tenant of the respon- 


2508 S.C, {Prs, 4-9] 


dent but who was unable to meet 
his commitments under the terms of 
the tenancy. The appellant continu- 
ed in possession of the property 
from year to year on payment, at 
intervals, of the agreed sum of 
Rs. 2000 per annum, On January 1, 
1967 the appellant’s name, on an ap- 
plication made by him, was entered 
in the record’ of rights as a tenant of 
the respondent. In February, 1968 
appellant gave a notice to the res- 
pondent under Section 32-O of the 
Bombay Tenancy and Agricultural 
Lands Act stating that, being a ten- 
ant of the lands, he had acquired a 
statutory right to purchase the 
lands and that he was willing to 
exercise that right. Respondent dis- 
puted the appellants claim by her 
reply of February 26 and after an 
exchange of further notices, respon- 
dent filed the present suit on May 
3,, 1968. 


5. By his written statement 
dated October 16, 1968 the appellant 
raised various technical contentions 
but his main defence to the suit was 
that he was in possession of the 
lands as a tenant of the respondent 
and in view of the provisions of the 
Bombay Tenancy Act, the Civil 
Court had no jurisdiction to enter- 
tain the suit, The appellant contend- 
ed that the power of attorney was 
executed by the respondent in his 
favour solely in order to enable him 


to obtain possession of the lands 
from Nathuram and that, otherwise, 
it was a sham document, a mere 


cloak for inducting him on the land 
by evicting an unauthorized occupant. 

6. Several issues were struck 
by the trial Court on these plead- 
ings but it is only necessary to state 
at this stage that since the main 
issue in the suit was whether the 
appellant was in possession of the 
lands as a tenant of the respondent, 
the Civil Court had no jurisdiction to 
decide the respondent’s claim for 
possession and had to refer the issue 
of tenancy to the Tahsildar under 
Section 85-A of the Bombay Tenancy 
Act. 

7. The Tahsildar decided the 
issue against the appellant holding 
that he was not a tenant of the res- 
pondent. That finding was confirm- 
ed in appeal by the Collector but 
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the Maharashtra Revenue Tribunal, 
allowing a revision application filed 
by the appellant, differed from the 
concurrent finding of fact recorded 
by the authorities below and held 
that the appellant was in possession 
of the lands as a tenant of the res- 
pondent. The judgment of the Tri- 
bunal was set aside by the Bombay 
High Court in Special Civil Applica- 
tion No, 1430 of 1971. The High 
Court held that the appellant was in 
possession of the lands as an agent 
of the respondent under the power 
of attorney and that the Tribunal was 
in error in upsetting the finding of 
the Collector and the Tahsildar that 
the appellant was not a tenant of 
the respondent. The appellant's ap- 
plication for leave to appeal to this 
Court was dismissed by the High 
Court and the petition for special 
leave filed in this Court met with 
the same fate, The proceedings under 
Section 85-A of the Bombay Tenancy 
Act ended sometime late in 1972, 


8. Thereafter, on December: 
4, 1972 the appellant filed an appli- 
cation in the trial Court for amend- 
ment of his written statement seek- 
ing leave to plead that he was in 
possession of the lands in part per- 
formance of an agreement of sale 
between himself and the respondent 
and that therefore he was entitled to 


defend his possession under Section 
53-A of the Transfer of Property 
Act, That application was opposed 


by the respondent and was dismissed 
on April 13, 1973. The appellant 
filed a civil revision application in 


the High Court against that order.” `~ 


After admitting the revision, the 
High Court heard both the sides and 
confirmed the order of the trial 
Court rejecting the amendment - ap- 
plication. The High Court held that 
the revision application raised no 
question of jurisdiction and that the 


application for amendment made by 
the appellant was mala fide. 
9. At ‘long last, the suit 


which was filed by the respondent in 
May, 1968 was taken up for hearing 
in January, 1974. On November 30, 
1974 the suit was decreed by the 


trial Court. On February 6, 1975 
the appeal filed by the appellant 
therefrom was dismissed summarily 
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by the High Court. On the very next 
day the respondent obtained posses- 
sion of the suit lands from the ap- 
pellant, which in the long context, 
must go on the record as a matter 
of refreshing promptitude. This Court 
granted special leave to the appel- 
lant in April, 1976. 


10. We would’ have been sav- 
ed the futile exercise of looking at 
the pleadings and considering the 
evidence for ourselves if only the- 
High Court had given us the benefit 
of its views while dismissing the 
appeal summarily. A brief state- 
ment of reasons would have served 
that purpose, The unspeaking order 
“Dismissed” which the High Court 
has passed affords no indication 
whatsoever as to the reasons which 
impelled the Court to deal with the 
appeal before it as unworthy of any 
serious consideration. In matters in- 
volving construction of written instru- 
ments where rival interpretations 
have more than mere plausibility, 
the High Court ought to give a brief 
statement of reasons while dismissing 
the appeal summarily. In the ins- 
tant case the High Court had called 
for the record before dismissing the 
appeal which only shows that it 
thought it necessary to verify certain 
matters from the record in order to 
find whether the decree passed by 
the trial Court was legal and proper. 
But since on a full consideration of 
the appeal and on hearing both sides 
we have come to the conclusion that 
the appeal is devoid of merit, we 
propose to dispose it of ourselves 
instead of remanding it to the High 
Court. 


11. The main. plank, and per- 
haps the only one, of the appellant’s 
defence in the trial Court was that 
he was in possession of the lands as 
a tenant of the respondent, Having 
carried that point from the Tahsil- 
dar to the Supreme Court and hav- 
ing failed to establish it, the appel- 
lant set up an entirely new and in- 
consistent case at the hearing of the 
suit that he was in possession of the 
lands under an agreement of sale and 
was therefore entitled. to protect his 
possession under Section 53A of the 
Transfer of Property Act. The ap- 
plication for amendment of the 
written statement seeking leave of the 


-Was 
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trial. Court to raise this plea was 
rejected by it and the order was 
confirmed in revision by the High 
Court, Apart from the fact that the 
application for amendment was made 
at a late stage of the proceedings, on 
merits, there is no substance what- 
ever in the contention that the ap- 
pellant is entitled to protect his pos- 
session under Section 53A, That sec- 
tion provides, in so far as material, 
that if any person contracts to trans- 
fer for consideration any immovable 
property by writing signed by him 
or on his behalf from which the 
terms necessary to constitute the 
transfer can be ascertained with rea- 
sonable certainty, and the transferee 
has, in part performance of the con- 
tract, taken possession of the property 
or any part- thereof, or the transferee 
being already in possession continues 
in possession in part performance of 
the contract and has done some act 
in furtherance of the contract and is 
willing to perform his part of the 
contract, then, even though 
the contract is required to be 
registered but has not been regis- 
tered, the transferor is debarred 
from enforcing against the transferee 
any right in respect of the particular 
property except a right expressly 
reserved by the terms of the con- 
tract. The first and foremost diffi- 
culty in the appellants way is: that 
there is no written contract at all 
under which the respondent can be 
said to have agreed to sell the pro- 
perty to the appellant. Counsel for 
the appellant relied on a letter (Ex. 
147) dated January 4, 1968 which 
written by: the respondent’s 
brother to the appellant as constitut- 
ing a written contract of sale, Even 
assuming that the respondent’s bro- 
ther was authorized to write the let- 
ter on her behalf, it only refers to 
an oral agreement between the ap- 
pellant and the respondent under 
which the latter had agreed to sell 
the lands to the former. By that 
letter, the respondent’s brother com- 
plained that though the appellant 
had agreed to purchase the lands for 
a sum of rupees one lakh and to 


pay the full consideration within a 
period of six months, he did not take 
any steps in fulfilment of these 
terms, At best, the letter is writ- 
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ten evidence of an oral contract of 
sale ‘but is not the written contract 
itself, On this narrow ground the 
contention of part performance is 
liable to fail, Besides, many a condi- 
tion of Section 53A of the Transfer 
of Property Act is unfulfilled. The 
terms necessary to constitute the 
transfer cannot be ascertained with 
reasonable certainty from the letter, 
the respondent obviously was unwill- 
ing to perform his part of the con- 
tract, and the appellant was not put 
in possession in part performance of 
the contract, Admittedly, he obtain- 
ed possession under the power of at- 


torney executed by the respondent in - 


his favour and there is nothing on 
the record to show that the charac- 
ter of his possession ever changed 
as a result of the contract of sale, 
The appellant continued to remit, off 
and on, the agreed annual sum of 
Rs, 2000 to the respondent, which 
was entirely inconsistent with his 
character as a potential purchaser 
of the lands. In this background, 
we are not surprised that the trial 
Court dismissed the appellant's ap- 
plication for amendment of the writ- 
ten statement and the High Court, 
while confirming that order in revi- 
sion, characterized the application as 
mala fide. 


12. It is urged on behalf of 
the appellant that the power of at- 
torney is a sham and colourable 
document, its object was to arm the 
appellant with a written authority to 
evict unauthorised occupants from the 
lands and that its real purpose was 


to put the appellant in possession 
as a potential purchaser. To an ex- 
tent; it is correct that the real ob- 


ject of the power of attorney was 
different from that which is express- 
ed in the document. The real ob- 
ject was to enable the appellant to 
obtain possession of the lands from 
Nathuram Agarwal and others who 
were in possession thereof unautho- 
rizedly. The power of attorney re- 
cites that the respondent herself was 
in possession of the lands but that 
was an untrue statement of which 
the explanation may be sought in 
the notorious unwillingness of a true 


owner to acknowledge in writing 
the possession of a trespasser. But 
respon- 


though the recital that the 
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dent was herself in possession of the 
property was not consistent with 
the true facts, it is wrong for that 
reason to say that the power of at- 
torney was a sham and _ colourable 
document, Admittedly, immediately 
after the execution of the power of 
attorney, the appellant wrote a let- 
ter (Ex, 155) dated February 3, 1963 
to the respondent accepting the 
power of attorney in terms, agree- 
ing to pay to her a sum of Rs. 2000 
per year from the net income of the 
lands and reserving the rest of the 
income as his own “honorarium.” 
Unquestionably, the letter was writ- 
ten by the appellant in further- 
ance and in fulfilment of the terms 
of the power of attorney. Then 
again, in the absence of a concluded 
sale, the appellant continued in pos- 
session under the power of attorney 
and indeed he used to make the an- 
nual payment of Rs, 2000 to the res- 
pondent, which by reason of the let- 
ter Ex. 155, had become a part and 
parcel of the power of attorney it- 
self. It is therefore impossible to 
accept the appellant’s contention that 
the power of attorney was not in- 
tended to be acted upon and was a 
sham. 


13. The appellant having fail- 
ed to establish that he was a tenant 
of the respondent or that he was put 
in possession of the lands in part 
performance of an agreement of sale, 
we are unable to appreciate the 
drive of a persistent argument that 
the power.of attorney is a sham and 
colourable document, Assuming that 
it is so, the appellant can claim no 
right apart from that document ex- 
cept the two rights which stand 
negatived, It then is inconsequen- 
tial whether the power of attorney 
was or was not intended to be act- 
ed upon, 


14, Faced with this difficulty, 
learned counsel for the appellant was 
driven to raise points on which 
there is no pleading, no issue and 
naturally no satisfactory evidence. 
The first of such contentions raised 
by Mr. Bal is that the- appellant 
must be deemed to be a licensee of 
the respondent and since he has exe- 
cuted work of a permanent charac- 
ter on the land involving heavy ex- 
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penses, the licence would be irrevo- 
cable under Section 60 (b) of the 
Easements Act, 1882. This argu- 
ment was made expressly on the as- 
sumption that the power of attorney 
was a nominal document and there- 
fore inoperative. In view of our 
finding that the document was in- 
tended to be acted upon and was in 
fact acted upon, the argument of 
irrevocable licence does not survive 
for consideration, But having spent 
some time in chasing the argument, 
we are constrained to say that such 
evidence as there is on the record 


seems inadequate to prove the im- 
provements made or the expenses 
incurred by the appellant, He has 
admitted in his evidence that the 


figures which he gave in his exami- 
nation-in-chief as regards the amount 
spent on improvements were stated 
from memory and that he had not 
produced his accounts to corroborate 
the oral word. Only one more thing 
need be stated: even assuming that 
the appellant has executed work of a 
permanent character on the land it 
cannot be said that he has done so 
“acting upon the licence”, as requir- 
ed by Sec. 60 (b) of the Easements 
Act, If he really improved the 
land by executing a work of a per- 
manent character, he did so in the 
belief that being a tenant he will be- 
come a statutory purchaser of the 
land, or that the oral agreement of 
sale will one fine day be implement- 
ed. The execution of work would 
therefore beinhiscapacity as a ten- 
ant or a prospective purchaser and 
not in his capacity as a licensee, 


15. Mr. Bal also challenged 
the decree for the payment of Rupees 
4390 which has been passed in fa- 
vour of the respondent by the trial 
Court. It is true that there was no 
accountability as such between the 
appellant and the respondent but in 


substance the contention of the res- . 


pondent was that the appellant had 
failed to pay the agreed amount of 
Rs. 2000 to her for certain years 
and should therefore be held accoun- 
table to pay the same. 
merits, no infirmity in the finding of 
the trial Court that a sum of Rupees 
4390 is due to the respondent in 
pursuance of: the letter of consent, 
Ex, 155. 
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16. Finally, Mr. Bal urged 
that the trial Court was in error in 
awarding possession of the suit lands 
to the respondent along with the 
valuable improvements made by the 


appellant. No issue was sought on 
this question and indeed no argu- 
ment was made in the trial Court 


that it could not award possession of 
the lands together with the improve- 
ments, Originally, the sole defence 
of the appellant to the suit was that 
he was a tenant. That contention 
having failed, he attempted to urge 
that he was in possession of the 
lands in part performance of a con- 
tract of sale. In neither of these 
two capacities could he claim the 
value of improvements alleged to 
have been made by him, That ex- 
plains why he did not urge the con- 
tention which he is now urging as an 
argument of last resort. 


17. Counsel for the appellant 
attempted to draw some sustenance 
from the provisions of Section 221 
of the Contract Act in support of 
the claim for the value of improve- 
ments but that section has nothing 
to do with the case, It gives to the 
agent a lien over the principal’s pro- 
perty which is received by the agent, 
until the amount due to the agent 
as commission, disbursements and 
services in respect of the property 
has been paid or accounted for to 
him. The amounts said to have been 
spent by the appellant for improving 
the property, without any reference 
whatsoever to the respondent can- 
not be recovered under Section 221 


of the Contract Act, as it does not 
fall within its terms. 
18. In the result, the un- 


speaking order of dismissal passed by 
the Bombay High Court can seek its 
justification in the reasons given by 
us above. The appeal is accordingly 
dismissed with costs. 


Appeal dismissed. 
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Income-tax Officer, Lucknow, Ap- 
pellant v. M/s. S. B. Singhar Singh 
and Sons and another, Respondents. 


Civil Appeal No. 1539 of 1971, 
D/- 17-8-1976. ; 
(A) Constitution of India Art. 


226 — Extraordinary jurisdiction of 
the High Court — Interference with 
. order of Appellate Tribunal under 
the Income-tax Act — Exercise of 
— Order of Tribunal dismissing re- 
view application — High Court is not 
justified in interfering on a wrong 
assumption on a question of fact — 
(1970) 75 ITR 646 (All), Reversed. 


The assessee had filed an appli- 
cation for ieview of the order ofthe 
Appellate Tribunal on the ground 
that the question regarding the ad- 
justment of standard profits with 
regard to the two chargeable account- 
ing periods though specifically raised 
by him in the excess profits tax ap- 
peal by him was not decided by the 
Tribunal. The review application 
having been dismissed, the assessee 
filed a writ petition challenging the 
order. The High Court allowed the 
petition and directed the Tribunal] to 
reconsider the application according 
to law. On further appeal by certi- 
ficate to Supreme Court, 

Held that the High Court could 
not justifiably interfere in the exer- 
cise of its extraordinary jurisdiction 
under Article 226 of the Constitution 
with the appellate orders of the Tri- 
bunal. In any case, the question as 
to whether the omission to record a 
finding on a particular ground by 
the Tribunal was due to the failure 
of the appellant to urge that ground 
or due to a lapse on the part ofthe 
Tribunal, which deserved rectifica- 


tion, was a matter entirely for the 
authorities under those Taxation 
statutes. The High Court had as- 


sumed jurisdiction on the assumption 
that a certain ground had been urg- 
ed before the Income-tax Appellate 
Tribunal which had arbitrarily re- 
fused to consider the same and re- 
cord a finding thereon. This as- 
sumption stood thoroughly discount- 
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ed by the concomitant circumstan- 
ces of the case, including the dila- 
tory and questionable conduct of the 
assessee. This was therefore not a 
fit case for the exercise of its special 
jurisdiction under Article 225 by the 
High Court, AIR 1964 SC 1095 Rel. 
on; (1970) 75 ITR 646 (All), Reversed. 
(Paras 19. 20) 
Cases Referred: Chronological Paras 
AIR 1964 SC 1095 = 51 ITR 829 19 
Mr. B. B. Ahuja, Advocate and 
Mr. R. N. Sachthey, Advocate, for 
Appellant; M/s. A. T. M. Sampath 
and Ram Lal, Advocates, for Respon- 
dent No. 1. 
The Judgment of the Court was 
delivered by 


SARKARIA J,.:— This appeal on 
certificate is directed against an ap- 
pellate judgment, dated August 5, 
1969, of a Bench of the High Court 
of Allahabad, It arises as follows: 

2. M/s S. B, Singhar Singh 
and Sons (hereinafter called the as- 
sessee) were assessed to Excess Pro- 
fits taxfor the chargeable accounting 
periods, ending March 31, 1945 and 
March 31, 1946, under two assess- 
ment orders, dated August 26, 1949. 
The previous years 1936-37 was cho- 
sen by the assessee as his “standard 
period”, The profits of that year 
were Rs, 38,703/-. After deducting 
the profits of the standard year, the 
Excess Profit Tax Officer, assessed 
the tax on the remaining amounts of 
profits, The Excess Profits Tax thus 
assessed for the accounting years, 
was to the tune of Rs. 1,06,181.5 and 
Rs. 48,978/-, respectively. In his 
orders, the assessing Officer said that 
“for reasons detailed in the 
assessment orders no adjustments are 
made for capital variations in the 
standard period and the chargeable 
accounting period’, These reasons as 
given in the earlier assessment order, 
dated October 30, 1947, pertaining to 


the chargeable accounting period 
ending March 31, 1944, were: 
“As complete and regular ac- 


counts are not maintained: by the 
assessee, it is not possible to make 
any adjustment for variations in 
average capital which cannot be ac- 
curately ascertained”. 

3. Against the orders of as- 
sessment, the assessee preferred two 
appeals on September 24, 1949 to the 


earlier ~ 
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Assistant Appellate Commissioner. By 
two separate applications dated 
October 24, 1949: the assessee took 
an additional ground of appeal 
which obviously he had not taken in 
the original memorandum of _ appeal 
-— that the Excess Profits Tax Off- 
cer had erred in not allowing ad- 
justments on account of the increase 
and decrease of capital in the rele- 
vant chargeable ‘accounting periods. 
The assessee added that he “was al- 
ways prepared to file his computa- 
tions of average capital.” Dismissing 
the appeals by his orders, dated 
November 24, 1949, the Assistant Ap- 
pellate Commissioner negatived the 
assessee’s contention, in these terms: 


“As in these years no regular 
accounts have been maintained and it 
is not possible to make any adjust- 
ment for variations in average capital 
which cannot be exactly ascertained. 
No figures have been shown to me, 
nor has any exact working been fur- 
nished at this stage, The accounts 
are left in the same manner as for 
the earlier years. Profits in the 
major accounts had to ‘be work- 


_ edoutbythe application of a rate to 


2 


the turnover. I am, thus, unable to 


‘allow this contention.” 


4, Agegrieved, the assessee 
carried appeals to the Income-tax Ap- 
pellate Tribunal. In the memoran- 
dum of appeals, one of the specific 
grounds taken was that “the Excess 
Profits Tax Officer and the Assistant 
Appellate Commissioner had erred in 
not allowing to the assessee proper 


‘standard profits in accordance - with 


the standard period subject to the 
adjustment on account ofthe increase 
and decrease of capital in the rele- 


- vant chargeable accounting period.” 


It was reiterated that “the appellant 
was always prepared to file his com- 
putation of average capital.” 


5. This ground relating to 
standard profits was not discussed by 
the Tribunal and no finding was re- 
corded thereon. The Excess Profits 
Tax Appeals and other Income-tax 
appeals filed by the assessee were 
heard together by the Tribunal and 
disposed of by common orders, dated 
February 24, 1951. In the Income- 
tax appeals, some relief was granted, 
but in the Excess Profits appeals, no 
relief was granted due to the varia- 
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tion’ of the capital in the chargeable 
accounting periods of 1945-46 and 
1946-47. 

6. The assessee on July 27, 
1951, made an application under Sec- 
tion 35 of the Income-tax Act, 1922 
for rectification of its order to the 
Tribunal on grounds other than the 
one regarding variation in the stan- 
dard profits due to increasé and de- 
crease of the capital. This applica- 
tion was dismissed on August 27, 
1951 by the Tribunal on the ground 
that there was no mistake apparent 
on the record. No grievance was 
made in this application that the 
Tribunal did not consider and decide 
the ground relating to adjustment of 
standard profits according to varia- 
tion in capital during the relevant 
period. 

7. On March 11, 1954, the as- 
sessee made a representation to the 
Central Board of Revenue praying 
for reopening of the assessments, In 
this representation, also, he did not 
take up Ground No. 1. Subsequent- 
ly however on May 24, 1954 he 
wrote a letter to the Income-tax Of- 
ficer saying that he was sorry to 
omit ‘one ‘important point’: i. e. 
Ground No. 1 from his representa- 
tion to the Board and that the In- 


come-tax Officer should “supplement 
the same while making (his) report 
to the higher authorities”, His re- 
presentation dated March 11. 1954 
and the petition, dated May 24, 
1954, both were rejected and the 


Commissioner communicated those re- 
jections to the assessee by a letter, 
dated. May 25, 1955, saying that he 
did not. see any justification for re- 
opening the assessments which had 
become final and closed. 

8. Thereafter on April 2, 
1956, the assessee made a second ap- 
plication to the Tribunal (which in 
substance was one for review of its 
orders, dated February 24, 1951), 
contending that Ground No, 1 raised 
in his two appeals, relating to the 
standard profits of the two charge- 
able accounting periods and and 
pointing out the failure of lower 
authorities to make necessary ad- 
justments in such profits according 
to Section 6 of the Excess .Profits 
Tax Act (hereinafter referred to as 
Ground No. 1) was not disposed of 
by the Tribunal. It. was prayed that 
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the appeals relating to Excess Pro- 
fits Tax matters (which should ‘be 
deemed to be still pending owing to 
the non-decision of Ground No, 1) be 
disposed of after hearing the assessee. 
The Tribunal rejected this conten- 
tion with the remark that the ap- 
peals were decided as early as 24th 
February, 1951 and “it is now futile 
to contend that the matter was 
-pending when the Tribunal had al- 
ready passed orders and the orders 
were served on the asses- 
see”, The Tribunal further ob- 
served that the absence of a refer- 
ence “to the contention of the asses- 
see regarding the standard profits 
and the necessary adjustments would 
not render the ‘Tribunal’s order a 
nullity, nor -would it mean that the 
Tribunal had partially disposed of 
the appeals and some residue is 
pending’, In the alternative, it 
held that even on the assumption 
that Ground No, 1 was argued and 
was not disposed of by the Tribunal, 
the proper remedy for the assessee 
was either to apply for rectification 
under Section 35 or to move an ap- 
plication under Section 66. The Tri- 
bunal refused to treat this application 
as one for rectification because, in 
its opinion, such an _ application 
would be much too time-barred. In 


the result the ‘Tribunal dismissed 
that application by an order dated 
June 9, 1956. 

9. The assessee had filed a 
reference application, also under 


Section 66 (1) of the Income-tax Act 
in these cases, That application was 
dismissed by the Tribunal on August 
28. 1951. The assessee then made 
applications under Section 66 (2) „of 
the Income-tax Act before the High 
Court requesting for reference on 
certain question of law arising out of 
the orders, dated February 24, 1951, 
of the Tribunal. In these applica- 
tions, also, he did not ask for refer- 
ence on a question relating to 
Ground No. 1 (regarding adjustment 
of standard profits). These applica- 
tions were allowed by the | High 
Court by an order, dated April 12, 
1956, whereby the ‘Tribunal was 
directed to state a case and refer for 
decision certain questions of law to 
the High Court. 

10. Thereafter, during the 
proceedings before the Tribunal for 
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preparation of the statement of the 
case, the assessee moved- an applica- 
tion, dated July 23, 1957, requesting 
it to refer the question of adjust- 
ment of standard profits on account 
of increase and decrease in the capi- 
tal in the relevant periods to the 
High Court in addition to the ques- 
tions of law directed by the High 
Court to be referred to it. This 
application was rejected for the rea- 
son that the question had not been 
raised in the reference application, 
nor did it arise out of the appellate 
orders of the Tribunal. 


11. On July 24, 1957, the 
Tribunal stated the case and made a 
reference on the other question to 
the High Court in compliance with 
y Court’s order, dated April 12, 

6. 


12. On November 4, 1968, the 
assessee filed a writ petition in the © 
High Court praying for a writ of 
Mandamus requiring the Tribunal to . 
consider his Ground No, 1 mention- 
ed in the Excess Profits Tax Ap- , 
peals Nos.,651 and-660 of 1949 and >- 


1950 and his subsequent application 
dated April 2, 1956. 
13. The Writ petition was 


heard by a learned single Judge of 
the High Court who held that while 
disposing of the appeals, it was the 
duty of the Tribunal to record a 
finding on Ground No, 1 which had 
been specifically raised in the memo- 
randa of. appeals before it, that the 
Tribunal therefore, could and should 
have reviewed its orders and rectified - 
its mistake in the exercise of its in- . 


herent powers when that mistake was: 


brought to its notice by the assessee — 
by his application dated April 2, 
1956; that Section 35 of the In- 
come-tax Act which provides a pe- 
riod of four years’ limitation for 
seeking rectification of mistakes in 
assessment orders was not applicable 
to assessment.orders made by the Tri- 
bunal under the Excess Profits Tax 
Act; that consequently, the Tribu- 
nal was in error in refusing to treat 
the assessee’s application dated April 
2, 1956.as one for rectification of a 
mistake of the Tribunal on the 
ground. of limitation. In the result, 
the learned Judge set aside the Tri- 
bunal’s order, dated June 9, 1956, 
and directed the Tribunal to dispose 


= 
a 


` 


` originally taken by 


` pellate orders in relation to 


_ to be still pending, 
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of the assessee’s application dated 
April 2, 1956, afresh, in accordance 
with law. 


14, The Revenue filed a Spe- 
cial Appeal against the order of the 
learned single Judge before the Ap- 
pellate Bench of the High Court. 
The Bench dismissed the appeal and 


affirmed the findings and orders of 
the learned single Judge. 


15. Hence this appeal, 


16. - Mr. Ahuja, appearing for 
the appellant, contends that the writ 
petition of the assessee should have 
‘been thrown out by the High Court 
on the preliminary ground that he 
had not come with clean hands. In 
this connection, counsel has pointed 
out several circumstances which ac- 
cording to him, belie the main plea 
of the assessee that the Tribunal had 
not considered his Ground No, 1 al- 
though the same was urged before 
it at the hearing of the appeals. It 
is stressed that Ground No.1 was not 
him in the 
grounds of appeal filed before the 
Assistant Appellate Commissioner, al- 


though subsequently, in the “Addi- 
tional grounds” 


filed about one 
month after the institution of ‘the 
appeals, he, as an afterthought, did 
introduce “Ground No, 1”; that he 
did not make any grievance what- 
ever on the score of Ground No. 1 
in his application for rectification of 
the Tribunal’s orders filed on July 
27, 1951; that for more than 5 years 
after the announcement of the ap- 
pellate orders of the Tribunal, . he 


p made no application to the Tribunal 


for review and rectification of its ap- 
Ground 
No. 1; that the assessee delayed the 
making of the application dated April 
2, 1956 presumably with a view to 
ensure that at the time of its pre- 
sentation, none of the members of 
the Tribunal who had originally de- 
cided the assessee’s appeals, was 
there to hear the application; that 
even in this inordinately delayed ap- 
plication, review and rectification 
was not asked for in a straightfor- 
ward manner but it was disguised as 
an application for decision of the ap- 
peals which on account of non-deci- 
sion of Ground No. 1 were alleged 
that the writ 
petition was filed after an abnormal 
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delay of ten years; that a perusal of 
the assessment orders made by the 
Excess Profits Tax Officer and the 
Assistant Appellate Commissioner, 
and even the memoranda of appeals 
filed before the Tribunal shows that 
at no stage the assessee furnished 
complete accounts or even a state- 
ment showing variations in the capi- 
tal during the relevant periods, It is 
emphasised that all that the assessee 
said in the memoranda of appeals 
was that he was “prepared” to fur- 
nish a statement of such computation 
and accounts. It is further pointed 
out that no certificate of Shri 
Surinderjit Singh, Advocate who is 
supposed to have argued the appeals 
before the Tribunal, was filed. It 
is maintained that the only reason- 
able inference from these circum- 
stances was that Ground No. 1 was 
not pressed or argued at all by Shri 
Surinderjit Singh before the Tribunal 
who consequently did not think it 
necessary to deal ‘with it. 


17. Mr. appearing 
for the assessee-respondent has not 
been able to deny the existence of 
the circumstances pointed out by Mr. 
Ahuja. His argument is that in the 
affidavit accompanying the writ 
petition, the deponent had sworn 
that Ground No. 1 was, in fact, 
argued before the Tribunal, and that 
this sworn statement had been be- 
lieved by the High Court, This 
being the case, it is argued, this 
court should not re-open the ques- 
tion as to whether Ground No. 1 
was, in fact, argued or not before 
the Tribunal, According to Mr. 
Sampath, over 5 years’ delay in 
making the application, dated April 
2, 1956, partly stood explained by 
the circumstance that he had made 
a representation to the Board sup- 
plemented by the assessee’s letter of 
May 24, 1954 to the Income-tax Of- 
ficer, seeking relief on the basis of 
Ground No. 1. 


18. We find a good deal of 
force in the submissions made by 
Mr. Ahuja. The sheet-anchor of the 
assessee’s case in the writ petition 
was that at the hearing of the ap- 
peals, his Counsel had argued Ground 
No. 1 set out in the memoranda of 
appeals but the Tribunal did not 
consider it at all. The question whe- 


Sampath, 
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ther or not this Ground had_ been 
argued, was one of fact. The tell- 
tale circumstances enumerated by Mr. 
Ahuja, unerringly lead to the con- 
clusion that in all probability, 
Ground No. 1 was not argued by the 
Counsel, possibly because he was 
aware that in the absence of a com- 
plete statement of accounts show- 
ing variations in the capital during 
the relevant periods, a contention 
founded on Ground No, 1 would be 
an exercise in futility. It is note- 
worthy that at no stage before the 
Revenue authorities or the Tribunal, 
did the’ assessee categorically say 
that he had actually produced a 
complete statement of- accounts and 
computation of the increase and de- 


crease in capital, All that he said in > 


his Additional Grounds of appeal be- 
fore the Assistant Appellate Com- 
missioner and the Appellate Tribunal 
in Ground No. 1, was that he was 
prepared to file such a statement. 


Shri Surinderjit Singh, Counsel who 
argued the appeals, has not thought 
it fit to certify that Ground No. 1 
was actually argued, and not aban- 
doned, by him. The affidavit of an- 
other person who could not be the 
best informed person on this point, 
was of little value and could hardly 
displace the irresistible inference 
arising from the surrounding cir- 
cumstances and the conduct of the 
assessee, namely, that his- Counsel 
had not argued on Ground No. 1, at 
all and had thus given it up. 

19. In the light of what has 
been observed above, we are of opin- 
ion that the High Court could not 
justifiably interfere in the exercise 
of its extraordinary jurisdiction under 
Article 226 of the Constitution with 
the appellate orders of the Tribunal. 
In any case, the question as to whe- 
ther the omission to record a find- 
ing on Ground No. 1 by the Tribu- 
nal was due to the failure of the ap- 
pellant to urge that ground or due 
to a lapse on the part of the Tribu- 
nal, which deserved rectification, was 
a matter entirely for the authorities 
under those Taxation 
will be well to recall once more 
what this Court speaking through J. 
C. Shah J. (as he then was), had stress- 
ed in Shivram Poddar v. Income-tax 
Officer. (1964) 51 ITR 823 at p. 829 
= (AIR 1964 SC 1095 at p. 1099). 
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“Resort to the’ Hish Court in 
exercise of its extraordinary juris- 
diction conferred or recognised by 
the Constitution in matters relating 
to assessment, levy and collection of 
income-tax may be permitted only 
when questions of infringement of 
fundamental rights arise, or where 
on undisputed facts the taxing autho- 
rities are shown to have assumed 
jurisdiction which they do not pos- - 
sess, In attempting to bypass the 
provisions of the Income-tax Act by 
inviting the High Court to decide 
questions which are primarily within 
the jurisdiction of the revenue 
authorities, the party approaching 
the court has often to ask the Court 
to make assumptions of facts which 
remain to be investigated by the re- 
venue authorities.” 


20. In the instant case, the 
High Court had assumed jurisdiction 
on the assumption that a certain 
ground had been urged before the 
Income-tax Appellate Tribunal which] ` 
had arbitrarily refused to consider 
the same and record a finding there- 
on, This assumption, in our opinion,| 
stood thoroughly discounted by the 
concomitant circumstances of 
case, including the dilatory 
questionable conduct of the assessee.|’ 
This was therefore not a fit case for 
the exercise of its special jurisdiction 
under Article 226 by the High Court. - 


21. Accordingly on this short 
ground we allow the appeal and dis- 
miss the writ petition, As the ap- 
peal succeeds on a preliminary 
ground, we do not feel it necessary 
to express any opinion on the ques- 
tion as to whether or not the Ap- 
pellate Tribunal under the Excess. 
Profits Tax Act has statutory or in- 
herent power to review and rectify 
mistakes in its orders. The assessee 
shall pay one set of tire costs of the 
appellant. 


Appeal allowed. 


the] ... 
andl `` 


~ *(Mise, 
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AIR 1976 SUPREME COURT 2517 
(From: Mysore)* 
A, N. RAY, C. J., M. H. BEG AND 
P. N. SHINGHAL, JJ. 


The Special Land Acquisition Of- 
ficer, City Improvement Trust 


. Board, Mysore, Appellant v. P. Go- 


vindan, Respondent. 


Civil Appeal No. 2539 of 1972, 
D/- 10-9-1976. 
(A) City of Mysore. Improve- 


ment Act (3 of 1903), Ss. 23, 16 and 
18 — Land Acquisition Act (1894), 
Ss, 23, 4(1) and 6 Acquisition 
under Mysore Act — Compensation — 
Determination — Market value, held, 
should be determined with reference 
to date of notification under Sec, 16 


of Mysore Act. Misc. F. A. No. 234 
of 1970, D/- 10-3-1972 (Mys), Re- 
versed, 


It is a fair interpretation of the 
provisions of Section 23 of the My- 
sore Act to hold that compensation 
for acquisitions will be governed by 
the general provisions of the Acqui- 
-sition Act as they exist on the date 
of a particular acquisition proceed- 
ing except to the extent to which a 
different procedure is expressly laid 

down in the Mysore Act. 
aos (Para 8) 


The amendment of Section 23 (1) 
of the Acquisition Act meant a legal- 
ly valid substitution of the notifica- 
tion under Section 4 (1) for the one 
under Section 6 of the Acquisition 
Act, This implied an effective repeal 
and replacement. In such a situa- 
tion, according to Section 6 of the 
Mysore General Clauses Act only 
proceedings commenced before the 
repeal would be governed by the un- 
amended procedure, (Para 7) 


Although the procedure laid 
down in Section 16 of, the Mysore 
Act is more elaborate than the pro- 
cedure under Section 4 (1) of the 
Acquisition Act, yet, the purpose ‘of 
Section 16 of the Mysore Act is the 
same as that of Section 4 (1) of the 
Acquisition Act, (Para 5) 


Held, on facts, that the date for 
the determination of compensation 
under the provisions of Section 23 








First Appeal No, 234 of 
1970, D/- 10-3-1972—(Mys.)), 
IT/JT/D126/76/CWM 
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(1)..0f-the Land Acquisition Act, 
which ‘was to be applied to acquisi- 
tions under the City of Mysore Im- 
provement Act 3 of 1903 was the 
date of notification under Section 16 
of the Mysore Act and not the date 
of notification under Section 18 of 
the Mysore Act corresponding to 
Section 6 of Land Acquisition Act. 
The preliminary notification under 
Section 16 of the Mysore Act had to 
be equated with notification under 
Section 4 (1) of the Land Acquisition 
Act. Misc. First Appeal No, 234 of 
1970, D/- 10-3-1972 (Mys), Reversed. 

(Para 8) 
Cases Referred: Chronological Paras 
AIR 1976 SC 2403 = (1976) 2 Kant 


LI 189 2, 3, 5, 8 
AIR 1972 Mys 193 = (1972) 1 Mys 
.LJ 398 (FB) 1 


Mr, H. S. Parihar, Advocate, for 
Mr. I, N. Shroff, Advocate, for Ap- 
pellant; Mr. K. R. Nagaraja, Advo- 
cate and Mr, P. N, Puri, Advocate, 
for Respondent, 


The Judgment of the Court was 
delivered by 

BEG, J.:— The judgment of a 
Division Bench of the Mysore High 
Court. under appeal before us, after 
certification of the case as fit for an 
appeal to us, follows the decision of 
a Full Bench of that Court in Ven- 
katamma v, Special Land Acquisition 
Officer, AIR 1972 Mys 193 (FB), The 
Full Bench had held that the date 
for the determination of compensa- 
tion under the provisions of Section 
23 (1) of the Land Acquisition Act, 
which was to be applied to acquisi- 
tions under the City of Mysore Im- 
provement Act 3 of 1903 (hereinafter 
referred to as ‘the Mysore Act’), was 
the date of notification under Sec- 
tion 18 of the Act corresponding to 
Section 6 of the Acquisition Act, 


2: Recently, we have had to 
deal with a case in which the provi- 
sions of the City of Bangalore Im- 
provement Act, 1945, corresponding 
substantially with those of the Act 
now before us, were interpreted by 
us, The provisions of Sections 14, 
16, and 18 of the Mysore Act of 1903, 
as well as the Bangalore Act of 1945 
are identical, And, the provisions of 
Section 23 of the Mysore Act are 
identical with. those of Section 27 
of the Bangalore Act. Therefore, a 
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Division Bench of the Karnataka 
High Court considered itself bound 
by the Full Bench decision of the 
. Mysore High Court (subsequently the 
Karnataka High Court) on the pro- 
visions of the Mysore Act of 1903 
even in interpreting the Bangalore 
Act of 1945. But, this Court held, 
‘in the Land Acquisition Officer, City 
Improvement Trust Board v, H. 
Narayanaiah, Civil Appeals Nos. 644 
to 650 of 1974 Decided on 16-8-1976 
= (reported in AIR 1976 SC 2403) 
that the Division Bench decision of 
the Karnataka High Court, holding 
that the market value, for the pur- 
poses of compensation, must be de- 
‘termined with reference to the date 
_of notification under Section 18 of 
the Bangalore Act, was erroneous. It, 
‘therefore, allowed the appeals from 
_the judgment of the Division Bench 
of the Karnataka High Court which 
-had purported to follow the Full 
Bench decision on the Mysore Act of 
. 1903. 7 
3. The main argument in the 
appeal before us is that this Court 
-had observed in WNarayanaiah’s case 
(AIR 1976 SC 2403) (supra) that the 
‘Full Bench decision related to an 
‘interpretation of provisions of an 
Act as it stood in 1903, when the 
‘date of market value, to be deter- 
‘mained for purposes of compensation, 
‘was the date of notification under 
‘Section 6 of the Acquisition Act. 
‘That date was subsequently changed 
by the Mysore Act 1 of 1927 to that 
of publication and notification under 
Section 4 (1) of the Acquisition Act. 
‘It is true that this Court did ob- 
serve that this difference was vital. 
‘In doing so, it had accepted the argu- 
ment put forward on. behalf of the 
‘Land Acquisition Officer, But, it had 
not decided what was the real mean- 
ing of provisions of Section 23 of 
the Mysore Act which correspond 
with Section 27 of the Bangalore 
Act 
4,-- Section 23 of the Mysore 
_ Act now before us reads as follows: 
"23. The acquisition otherwise 
than by agreement of land within 
or without the City under this Act 
shall be regulated by the provisions, 
so far as they are applicable, of the 
Land Acquisition Act, 1894, and by 
the following further provisions, 
namely:— 
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; (1) Upon the passing of a reso- 
lution by the Board that an im- 
provement scheme under Section 14 
is necessary in respect of any loca- 
lity, it shall be lawful for any per- 
son either generally or specially 
authorised by the Board in this be- 


half and for his servants and Work- « 


men, to do all such acts on ‘or :in 
respect of land in that locality as it 
would be lawful for an“officer duly 
authorised. by Government to act 
under Section 4 (2) of the Land Ac- 
quisition Act, and for his servants 
and workmen, to do thereunder: and 
the provision contained in Section 5 
of the said Act shall likewise be ap- 
plicable in respect of damage caused 
by any of the acts first mentioned, 


(2) The publication of a declara- 
tion under Section 18 shall be deem- 
ed to be the publication of a decla- 
ration under Section 6 of the Land 
Acquisition Act. 


(3) For the purposes of Sec, 50 
(2) of the Land Acquisition Act, the 


Board shall be deemed to be the 
local authority concerned. 
(4) After the land vests in the 


Government under Section 16 of the -: 


Land Acquisition Act, the Deputy 
Commissioner shall, upon payment of 
the cost of the acquisition, and upon 
the Board agreeing to pay any fur- 
ther costs which may be incurred 
on account of the acquisition, trans- 
fer the land to the Board, and the 


land shall thereupon vest in` the 
Board.” 

5. The reasoning of the Full. - 
Bench of the Mysore High Court,. 


which did not appeal to this Court 
in Narayanaiah’s case (supra), 
that, since a declaration under 
tion 18 of the Act was equated with 
Section 6 of the Acquisition Act, 
proceedings under Section 4 (1) of 
the Acquisition Act- could only be 
equated with the stage of a resolu- 
tion under Section 14 (1) of the Act 
which was anterior to the declara- 
tion under Section 18 of the Mysore 
Act. Section 16 of the Act is also 
anterior to Section 18. This 
Court found that, although the pro- 
cedure laid down in Section 16 of 
the Bangalore Act, which corres- 
ponds exactly with Section 16 of the 
Mysore Act now before us, is more 
elaborate than the procedure under 


Secr ` 


- 





. proceedings will apply to 


vo 


-with reference to Section 6 
‘Acquisition Act had been replaced by 
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Section 4 (1) of the Acquisition Act, 
yet, the purpose of Section 16 of the 
Bangalore Act was the same as that 
of Section 4 (1) of the Acquisition 
Act, We think that this reasoning ap- 
plies equally to the provisions of th 

Mysore Act. : 


>. 6. It is true that it can be 
more plausibly argued, with regard 
to the provisions of. Mysore Act of 
1903, that the market value for ac- 
quisitions under this Act should be 
determined with reference to the Ac- 
quisition Act as it stood in 1903. 
After carefully considering this point 
of view, we think that such a de- 
parture from the generally accepted 
procedure which . regulates acquisi- 
tion and compensation for it under 
similar Acts in the State of Mysore 
as well as under Land Acquisition 
Act today has to be justified by 
something more explicit, express, and 


substantial than the mere date of 
enactment of the Mysore Act. If 
Section 23 (1) of the Acquisition 


Act lays down, as we think it does, 
the only procedure for award of 


compensation, it has to be followed 
as it exists at the time of  acquisi-~ 
tion proceedings. No one has a 
vested right in a particular proce- 


dure, It is a fair interpretation of 
Section 23 of the Mysore Act of 
1903 to hold that it means that, 
whatever may be the procedure 


there, with regard to matters regu- 
lating compensation under the Acqui- 
sition Act, at the time of acquisition 
acquisi- 
tions under the Mysore Act, 


T. If the procedure 
market value should be 


that the 
determined 
of the 


an amendment of 1927, by the provi- 
sion that the relevant date will be 
the date of notification under Section 
4(1) of the Acquisition Act, we will 
really have to determine what is the 
equivalent in the Mysore Act of pro- 
ceedings under Section 4 (1) of the 
Acquisition Act, The‘provision re- 
lating to determination of compensa- 
tion with reference to Section 6 hav- 
ing disappeared was no longer avail- 
able to be applied at all on the date 
of the acquisition with which we are 
now concerned. Hence, to argue 
that the equivalent of Section 6 
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notification under the Acquisition 
Act should govern even proceedings 
commenced after the amendment 
would be to apply what had ceased 
to exist long before the proceedings 
commenced, The amendment of Sec- 
tion 23 (1) of the Acquisition Act 
meant a legally valid substitution of 
the notification under Section 4 (1) 
for the one under Section 6 of the 
Acquisition Act. This implied an 
effective repeal and replacement, In 
such a situation, according to Section 
6 of the Mysore General Clauses 
Act, only proceedings commenced be-! 
fore the repeal would be governed) 
by the unamended procedure. We 
think that the language of Section 23 
of the Mysore Act applies the provi- 
sions of the Acquisition Act to acqui- 
sitions under the Mysore Act, except 
to the extent of express deviation by 
the Mysore Act from the general 
procedure in the Acquisition Act as 
amended from time to time, The 
procedure contained in the Acquisi- 
tion Act, for the time being, did not 
need to be expressly applied 
once again after each amendment of 
the Acquisition Act, as the Mysore 
High Court seems to have opined. It 
was enough to lay down, as Section 
23 of the Mysore Act does, that the 
general procedure found in the Ac- 
quisition Act will apply except to 
the extent it was inapplicable. This 
means that amendments of the pro- 
cedure in the Acquisition Act will 
apply if it is capable of application. 

8. In the case before us, the 
preliminary notification under Sec, 16 
of the Mysore Act of 1903 was pub-, 
lished on 27th May, 1965. This we 
equate with notification under Sec- 
tion 4 (1) of the Acquisition Act for 
reasons we have already given in 
Narayanaiah’s case (AIR 1976 SC 
2403) (supra). At that time, there 
was no date other than the date of 
the notification under Section 4 (1) of 
the Acquisition Act prescribed for 
ascertainment of the market value, 
as a matter of correct procedure for 
determining compensation. The pro- 
cedure under the unamended Act 
may have had relevance for acquisi- 
tion proceedings begun hefore the 
amendment of the Acquisition Act in 
1927 when it really existed. But, we 
think that it is a fair interpretation 
of the provisions of Section 23 of 
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the Mysore Act to hold that com- 
pensation for acquisitions will be 
governed by the general provisions of 
the Acquisition Act as they exist on 
the date of a particular acquisition 
proceeding except to the extent to 
-iwhich a different procedure is ex- 
pressly laid down in .the Mysore 
Act. On the view we take, the mar- 
ket value of the property acquired 
had to be determined with reference 
to the date of . notification under 
Section 16 of the Mysore Act. 

9. Consequently, we set aside 
the judgment and orders of the Mv- 
sore High Court. We remand the 
case to the High Court for determi- 
nation of the market value and dis- 
posal of the case in accordance with 
the law as declared by us, The par- 
ties will bear their own costs. 
throughout. 





Order accordingly. 


' AIR 1976 SUPREME COURT 2520 
(From: (1969) 73 Cal WN 572) 


H, R. KHANNA, R. S. SARKARIA 
AND JASWANT SINGH, JJ. 
Sone Valley Portland Cement Co. 

Ltd., Appellant v. The General Min- 

ing Syndicate Pvt. Ltd., Respondent. 


' Civil Appeal No, 1250 of 1968, 
D/- 24-8-1976. 

_ (A) Bihar Land Reforms Act (30 
of 1950), Ss. 2 (r), 4(a) and 10 — 
Existing lease of mining ‘rights on 
date of vesting — Sub-lessee from a 
head lessee — Head lessee is not a 
tenure holder — His rights as a head 
lessee of mines and minerals also did 
not cease, 

A head lessee in respect of 
mines and minerals under an Inden- 
ture of lease executed prior to date 
of vesting of mines under Bihar 
Land Reforms Act, does not become 
a tenure-holder consequent on ‘vest- 
ing’ under the Act. Such head les- 
see cannot be said to be a tenure- 
holder as contemplated by the 
.aforesaid Section 2 (r) of the B. L. R. 
Act as he had neither acquired from 
the lessor by virtue of the lease a 
right. to hold the land mentioned 
therein- for. the purpose of collecting 
rent nor a right to hold the land 
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for bringing it under cultivation by 
establishing tenants on it. His right 
as a head lessee of the mines and 
minerals also do not cease and he 
does not acquire the status of the 
lessee. The last words of Section 4 
(a) “other than the interests express- 
ly saved by or under the provisions 
of the Act” are pregnant with 
meaning, They unequivocally show 
that those interests which are ex- 
pressly saved by or under the provi- 
sicns of the Act are not affected or 
impaired by the aforesaid notifica- 
tions. Further under Section 10 of 
the Act which itself is in the nature 
of a non-obstante provision overrid- 


ing other provisions of the Act, 
every lease of mines and minerals 
comprised in the notified estate or 


tenure or any part thereof which 
may be subsisting immediately be- 
fore the date of vesting has to be 
treated with effect from the date of 
‘vesting’ as a lease from the State 
Government to the holder of the 
said subsisting lease for the reside 
of the term of that lease and such 
holder acquires the right to retain 
possession of the leasehold property 
for that period. In other words. in 
place of every contractual lease 
which might have\ been subsisting 
immediately before the date of- vest- 
ing of the estate or tenure. a statu- 
tutory lease on practicallv identical 
terms and conditions came into being. 
Thus the combined reading of Sec- 
tion 4 (a) and Section 10 of the Act 
leaves no room for doubt that the 
interests of the head lessee are left 
unaffected by the notifications to the. 
extent indicated above. AIR 1967 
SC 887: AIR 1969 SC 177: AIR 1973 
SC 408 and AIR 1976 SC 1978. Rel. 
on; (1969) 73 Cal WN 572, Affirmed. .- 

(Para 17) 

(B) Interpretation of Statutes — ` 
Meaning of statute — Ascertain- 
ment — Resort to “parliamentary ex- 
position” revealed in later Act 
amending the earlier — Permissibi- 
lity. 

Sometimes light may be thrown 
upon the meaning of an Act by tak- 
ing into consideration ‘parliamentary 
expositions’ as revealed by the iater 
Act which amends the earlier one to 
clear up any doubt. or .. ambiguity. 
This principle has to be -- followed 
where a particular construction of 
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the earlier Act will render the later 
incorporated Act ineffectual or otiose 
or inept. 1955 AC 696 and AIR 1969 
SC 1089 Rel. on, (Para 19) 
Cases Referred: Chronological Paras 
AIR 1976 SC 1978 17 
AIR 1973 SC -408 = (1973) Paes 


1 
AIR 1969 SC 177 = (1968) 2 a 


881 

AIR 1969 SC 1089 = (1969) 1 scc 
555 

AIR 1967 SC 887 = 


(1967) i SCR 
707 
1955 AC 696 = (1955) 2 ae ER 
345 
(1921) 2 KB 403 = 90 LJKB 461 T 
Mr. D. V. Patel, Sr. Advocate, 


(M/s. H. K. Puri, S. K. Gupta, P. 
Dayal and M..C. Dhingra, Advocates 
with him), for Appellant; Mr. P. K. 
Chatterjee, Sr, Advocate and G. S. 
Chatterjee, Advocate with him, for 
Respondent. 


The Judgment of the Court was 
delivered by 


JASWANT SINGH, J.:— 
appeal by certificate granted under 
Article 133 (1) (a) and (c) of the 
Constitution which is directed against 
the judgment . and decree dated 
March 25, 1968 of the High Court of 
Calcutta in Appeal No. 255 of 1963 
raises important questions relating to 
the interpretation of certain provi- 
sions of the “Bihar Land Reforms 
Act, 1950 (Act XXX of 1950) (here- 
inafter referred to as ‘the B.L.R. 
Act’) as also of the Mining Leases 
(Modification of Terms) Rules, 1956 
providing for the modification and 
alteration of terms and conditions of 
the mining leases granted prior to 
the commencement of the Mines and 
Minerals (Regulation and Develop- 
ment) Act, 1948 (Act 53 of 1948) 
(hereinafter referred to as ‘the 1948 
Act’) and, of the Mines and Minerals 
(Regulation and~ Development) Act, 
1957 (Act 67 of 1957) (hereinafter 
referred to as ‘the 1957 Act’) wnich 
replaced the 1948 Act on June 1, 
1958. t 


2.°- The facts and circumstan- 
ces leading to this appeal are: . By 
an indenture of lease dated July 31, 
1927 (hereinafter referred to as- the 
thead lease’). Raja Bishambharnath 
Sahi (hereinafter referred to as’ the 
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taining any further consent 
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‘Raja’) who was the sole proprietor 
of large tracts of land known as the 
Sonepura estate in Paragana Rohtas 
in the district of Shahbad in Bihar 
demised certain blocks of land situate 
in villages Jaintipur, Nimhath, Deo- 
dand and Dhanwanti, District Shah- 
bad, together with quarries of lime 
stone (known as Chunhatta Lime 
Stone Quarries) lying thereunder fcr 
a period of 40 years commencing 
from lst day of August, 1927, and 
ending on 31st day of July, 1967 
with an option to continue for a fur- 
ther period of 25 years, in conside- 
ration of a ‘salami and fine of Rupees 
8.200/- unto Karunaranjan Dutt and 
Jugalchandra Dutt (hereinafter re- 
ferred to as ‘Dutts’), By the saidin- 
denture, the head lessees inter alia 
undertook to pay to the Raja during 
the first 15 years of the said period 
of 40 years of the lease i.e. from 
the Ist day of August, 1927, to 31st 
day of July, 1942, royalty at the 
rate of annas -/10/- (ten) = 62 paise 
for every 100 cubic feet i.e. rough- 
ly at 15'/2 paise per ton of solid 
lime stone, quarried, raised, got, 
used or taken out from the demised 
premises and for the remaining 25 
years of the lease i.e, from the ist 
day of August, 1942, to 3lst day of 
July, 1967, royalty at the rate of 
annas -/15/- (fifteen) = 94 paise in- 
stead of annas -/10/- (ten) for every 
100 cubic feet i.e, roughly at 24 
paise per ton of solid lime stone, 
quarried, raised, got, used or taken 
out from the demised premises. The 
aforesaid royalty was made. payable 
quarterly ie. after every three 
months on the fixed dates specified 
in the indenture of lease. The nead 
lessees also undertook to pay yeerly 


rent of annas -/6/- (six) per acre 
subject to the maximum of ` Rupees 
100/- for so much of the surface 


land as was to be entered upon, 
used or occupied by them for the 
purpose of placing, stocking and 
heeping stones waste materials and 
rubbish etc, The lease deed further 
provided as follows:— 

“That the ‘LESSEES’ shall be at 
liberty and competent without ob- 
of the 
“LESSOR” to assign and transfer 
this lease or sublet or part with the 
possession of the demised premises 
or any part thereof to any person, 
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‘firm or company whether incorpo- 
rated or otherwise and no mutation 
fee or Nazarana or premium shall 
be charged by the ‘LESSOR’ in 
case of such transfer or subletting 
for the first time, but in case of sub- 
sequent transfer or subletting a fee 
of rupees five hundred (500/-) shall 
be payable to the 'LESSOR’ for each 
‘such occasion. - 


If the rents and royalties here- 
by reserved or any part thereof or 
any other moneys hereunder payable 
by the ‘LESSEES’ to the ‘LESSOR’ 
shall remain unpaid for three 
months after the same shall become 
due and payable the ‘LESSEES’ shall 
pay interest thereon at the rate of 
twelve (12) per cent per annum cal- 
culated from the due date until 
payment, If the same shall remain 
unpaid for three years consecutively 
or if there be any breach of any of 
the covenants and agreements here- 
in contained and on the part of the 
'LESSEE to be performed and ob- 
served then this lease shall be liable 
to be forfeited under an order of a 
competent court besides any other 
relief hereunder and under the law 
then prevailing”. 


B On October 12, 1928, the 
head lessees i.e. Dutts executed a 
sub-lease of the aforesaid blocks of 


land and quarries of lime stone for 
the residue of the period of the 
aforesaid indenture of lease dated 


July, 1927 except the last day there- 
of for a consideration of Rs. 5,000/- 
in favour of the appellant. The ap- 
pellant undertook te pay to Dutts 
the same royalty and rent as were 
‘payable by Dutts to the Raja during 
the period of the aforesaid head 
lease in respect of lime stone quar- 
ried (except for ballast or building 
purposes), In addition, the appel- 
lant undertook to pay to the head 
lessees during residue of the first 15 
years of the said period of 40 years 
royalty of annas -/16/- (sixteen) for 
every 100 cubic feet of solid lime 
stone quarried, raised, got or used or 
thken out from the demised premi- 
ses and for the remaining 25 years 
thereafter of the said period for 
each such quantity, royalty of annas 
-/11/- (eleven). The sub-lease gave 
option to the appellant to make pay- 
ment to the head lessor directly of 
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royalties in terms of the aforesaid 
head lease whether the head lessees 
were to make default or not in 
making payment of the same. Orn 
February 15, 1929, Dutts transferred 
by a deed of assignment all their 
rights, title and interest under and 
by virtue of the aforesaid 
indenture of head lease and 
the sub-lease dated October 12, 1928 
to the respondent, The appellant 
had due notice of the said assign- 
ment and accepted the respondent as 
its lessor in place of Dutts. 


4, On September 8, 1948, the 
Central Legislature passed the 1948 
Act under Entry 36 of List I of 
Seventh Schedule to the Government 
of India Act, 1935. Section 5 of the 
Act empowered the Central Govern- 
ment to make rules for regulating 
the grant of mining leases or for 
prohibiting the grant of such leases 


in respect of any mineral or in any . 


area, Section 7 of the Act empower- 
ed theCentral Government to make 
rules for the purpose of modifying 
or altering the terms and conditions 
of any existing mining lease granted 
prior to the commencement of the 
Act, so as to bring such lease into 
conformity with the rules made 
under Section 5. In exercise of the 
powers conferred on it by Section 5 
of the Act, the Central Government 
made the Mineral Concession Rules, 
1949, Both the 1948 Act and the 
Mineral Concession Rules, 1949, came 
into force on October 25, 1949. The 
provisions of the Mineral Concession 
Rules, 1949, did not apply to leases 


or sub-leases granted prior to Octo- . 


ber 25, 1949. 


5. On September 25, 1950, the 
B.L.R. Act came into force. This Act 
as apparent from its preamble was 
enacted for the purpose of trans- 
ference to the State of the interests 
of the proprietors and tenure-holders 
in land and of mortgagees and les- 
sees of such interests including inte- 
rest in mines and minerals etc. Ss. 3 
and 3A of the B.L.R. Act which 
dealt with vesting of estate or tenu- 
res in the State provided as ` fol- 
lows:— 

"3, (1) The State Government 
may from time to time, by notifica- 
tion déclare that the estates or tenu- 
res of a proprietor or tenure-holder, 
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specified in the 
passed to and 
State. ... ... 4. 

"3-A, (1) Without prejudice to 
the provision in the last preceding 
section, the State. Government may, 
at any time, by notification, declare 
that the intermediary interests of all 
intermediaries in the whole of the 
State have passed to and become 
vested in the State. 


(2) It shall be lawful for the 
State Government, if it so thinks fit, 
to issue, from time to time, a notifi- 
cation of the nature mentioned in 
sub-section (1) in respect of the inter- 
mediary interests situate in a part 
of the State specified in the notifica- 
tion and, on the publication of such 
notification, all intermediary inte- 
rests situate in such part of the State 
shall have passed to and become 
vested in the State. ......... 


6. On November 14, 1951, the 
estate of Sonepura belonging to the 
Raja passed to and became vested in 
the State of Bihar by virtue of noti- 
fication No. 83 IR/ZAN dated 
November 6, 1951 issued by the 
Governor of Bihar in exercise ofthe 
power conferred on him by sub-sec- 
tion (1) of the above quoted Section 
3 of the B.L.R, Act. 


7. On January 1, 1956, the 
Governor of Bihar issued notification 
No. EVII-102/56-ILR reading as 
under:— A 


“No, EVII-102-56-ILR: Whereas a 
proclamation announcing the inten- 
tion of the State Government to 
“«take over all the intermediary inte- 
rest in the district of Shahbad Patna, 
Saran, Muzafferpur, Bhagal-Sonthal 
Paraganas, Ranchi, Singhbhum Man- 
bhum and excluding Manbhum Sa- 
dar Sub-Division was published under 
notification No. 4381 LR dated the 
18th August, 1955, as required by 
sub-section (1) of Section 3 (B) of 
Bihar Land Reforms Act, 1950 
har Act XXX of 1950). 


Now, therefore, in exercise of 
the powers conferred by sub-section 
(2) of Section 3A of the said Act, 
the Government of Bihar is pleased 


notification have 
become vested in the 
” . 


to declare that all such intermediary 


interests in the said districts. (exciud- 
ing Manbhum Sadar Sub-Division) 
have passed to and become vested in 
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the State with effect from the date 
of this notification.” 


8. On September 4, 1956, the 
Government of India made rules 
under Section 7 of the 1948 Act for 
modifying or altering the terms and 
conditions of the existing leases, þe- 
ing Mining Leases (Modification of 
Terms) Rules, 1956. Clause (c) of 
Rule 2 of the Rules defined “existing 
mining lease” as meaning a mining 
lease granted before October 25,1949 
and subsisting at the commencement 
of the 1956 Rules but not including 
any such lease in respect of (i) na- 
tural gas, (ii) petroleum; (iii) coal, or 
(iv) any minor mineral within the 


. meaning of clause (c) of Section 3 of 


the Act. i 


9. The 1948 Act was replaced 
by the 1957 Act which came into 
force on June 1, 1958. Section 9 of 
the 1957 Act provided as follows:— 

“9. Royalties in respect of min- 
ing leases:— 

(1) The holder of a mining lease 
granted before the commencement of 
this Act shall, notwithstanding any- 
thing contained in the instrument of 
lease or in any law in force’ at such 
commencement, pay royalty in res- 
pect of any mineral removed by him 
from the leased area after such com- 
mencement, at the rate for the time 
being specified in the Second Sche- 
dule in respect of that mineral, 

(2) The holder of a mining lease 
granted on or after the commence- 
ment of this Act shall pay royalty in 
respect of any mineral removed by 
him from the leased area at the rate 
for the time being specified in the 
Second Schedule in respect of that 
mineral. 


(3) The Central Government may, 
by notification in the. official gazette, 
amend the Second Schedule so as to 
enhance or reduce the rate at which 
royalty shall be payable in respect of 
any mineral with effect from such 
date as may be specified in the noti- 
fication: 

Provided that the Central 
ernment shall not— 

(a) fix the rate of royalty in res- 
pect of any mineral so as to exceed 
twenty per cent of the sale price 
of the mineral at the pit’s head, or 

(b) enhance the rate of royalty 
in respect of any mineral more than 


Gov- 
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once during any period of .four 
years.” 

10. This section was amended 


in 1972 by Act No. 56 of 1972. The 
amended section in so far as it is 
relevant for our purpose runs as fol- 
lows:— 


"9 (1) The holder of a mining 
lease granted before the commence- 
ment of this Act shall, notwithstand- 
ing anything contained in the instru- 
ment of lease or in any law in force 
at such commencement, pay royalty 
in respect of any mineral removed 
or consumed by him or by his agent, 
manager, employee, contractor or 
sub-lessee from the leased area after 
such commencement, at the rate for 
the time being specified in the Second 
Schedule in respect of that mineral. 
: (2) The holder of a mining lease 
granted on or after the commence- 
ment of this Act shall pay royalty 
in respect of any mineral removed 
‘or consumed by him or by his agent, 
manager, employee, contractor or 
sub-lessee from the leased area at 
the rate for the time being specified 
in the Second Schedule in respect of 
that mineral. 

(2A) 

(3) The Central Government may, 
by notification in the Official Gazette, 
amend the Second Schedule so as to 
enhance or reduce the rate at which 
royalty shall be payable in respect 
of any mineral with effect from such 
date as may be specified in the noti- 
fication: 

“Provided that the Central Gov- 
ernment shall not enhance the rate 
of royalty in respect of ‘any mineral 
more than once during any period of 
four years.” 

11. Section 29 of the Act 
-provided for the effective continu- 
ance of the rules made or purporting 
to have been made under the 1948 
Act in so far as they related to mat- 
ters provided for in the former Act 
and were ‘not inconsistent therewith. 


Jt 42. By the Bihar Amendment 
Ordinance No. 3 of 1964 which was 
subsequently replaced by the Bihar 
Land Reforms (Amendment) Act (Bi- 
har Act 4 of 1965), the B.L.R. Act 
was amended by introduction of Sec- 
tion 10-A which runs as follows:— 

“10-A. Vesting of interest of 
lessee of mines or minerals which 
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is subject to a sub-lease, (1) The in- 
terest of every lessee of mines or 
minerals which is subject to a sub- 
lease shall, with effect from such 
date as may be notified in this behalf 
by the. State Government in the Of- 
ficial Gazette, vest in the State and 
thereafter the sub-lessee whose lease 


is not subject to any further sub- 
lease shall hold his lease directly 
under the State Government and 


the provisions of sub-sections (2) and 
(4) of Section 10 shall, ‘mutatis 
mutandis’ apply to his lease. 


(2) No sub-lessee of mines or 
minerals holding under a lessee 
whose interest vests in the State 
Government under sub-section (1) 
shall be entitled to claim any dama- 
ges from his lessor on the ground 
that the term of the lease in respect 
of the mines or minerals have be- 
come incapable of fulfilment by the 
operation of this section.” . 


13. Purporting to act under 
the Mining Leases (Modification of 
Terms) Rules, 1956, the Controller of 
Mining Leáses, an officer appointed 
by the Central Government for the 
purpose of implementing the rules, 
by his order dated August 8, 1959 
enhanced the royalties payable under 
the aforesaid lease dated July 431, 
1927 to 37 Naya Paise per ton, 


14, In exercise of its option 
under the sub-lease dated October 12, 
1928, the appellant paid rent and 
royalty payable by the head lessee 
in respect of the aforesaid Chunhatta 
quarries under the aforesaid inden- 
ture of lease dated July 31, 1927, 
directly to the Raja upto the date 
immediately preceding the date of the 
aforesaid vesting of the interest of 
the Raja in the State of Bihar under 
the B.L.R. Act. After the date of 


the vesting of the interest of the’ 
Raja in the State of Bihar 
the appellant started paying 


directly to the State the said royalty 
at the rate of 24 paise per ton. The 
appellant also continued paying ad- 
ditional royalty at the rate of 17 
paise per ton to the respondent in 
terms of the sub-lease dated October 
12, 1928 but stopped doing so from 
July 1, 1958. The respondent there- 
upon brought a suit on 10-7-1961 be- 
ing suit No. 1104 of 1961 on the origi- 
nal side of the High Court at Cal- 
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cutta claiming a decree for (1) Rupees 
25,181.27 as arrears of royalty from 
July 1, 1928 to August 7, 1959 the 
date immediately preceding the date 
on which the Controller enhanced 
the royalty payable to the State to 
37 paise; (2) Rs. 32,223.64 as ar- 
rears of royalty at the rate of annas 
-/11/- (eleven) from August 8, 1959 
to March 31, 1961; (3) Rs. 1,444.00 on 
account of deficit payment for the 
overdue period in respect of royalty 
for the quarters ending June 30, 
1957, September 30, 1957, December 
31, 1957 and June 30, 1958. It also 
claimed interest on the aforesaid 
amounts at the rate of 12 per cent 
per annum, The respondent based 
his claim on the ground that not- 
withstanding the issue of the afore- 
said notification under Section 3 of 
the B.L.R. Act, its interest as a jes- 
see under the lease which continued 
to subsist did not vest in the State 
of Bihar and it became and still con- 
tinued to be a lessee under that 
State from the date of the afore- 
said notification under Section 3 of 
the B.L.R. Act. 


15. The appellant contested 
the suit averting inter alia that while 
the position of Dutts in respect of 
the mines under the aforesaid blocks 
of 1 was that of the tenure-holders 
under the Raja, its own position was 
that of the lessee in possession and 
that from November 14, 1951 the 
date of vesting of the Sonepura 
estate in the State of Bihar — the 
proprietary right of the Raja in the 


aforesaid mine ‘ceased to exist and 
the respondent became an interme- 
diary in respect thereof directly 


under the State of Bihar from the 
said date and the appellant continu- 
ed to’ be a lessee in possession under 
the respondent, The appellant de- 
nied that the interest of the respon- 
dent in the mine was that of- the 
lessee or that from the date of the 
aforesaid notification under S. 3 ofthe 
B.L.R. Act, the respondent became 
a lessee of the said mine directly 
under the State and averred that it 
continued to be the lessee in posses- 
sion of the said mine under the res- 
pondent as-before. The appellant fur- 
ther dverred that in any event the 
respondent’s right to receive- addi- 
tional royalty from the former in 
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terms of the aforesaid 
dated October 12, 1928 ceased to 
exist from January 1, 1956, when 
the interest of the latter as tenure- 
holder in the Chunhatta Lime Stone 
Quarries came to vest in the State. 
The appellant further averred that 
due to ignorance of the publication 
of the notification dated January 1, 
1956 and bona fide mistake arising 
therefrom, it continued paying addi- 
tional royalty to the respondent in 
terms of the sub-lease dated October 
12, 1928 for the period beginning 
from January 1, 1956, to the end of 
June, 1958, which the latter had no 
right to receive and was refund- 
able to it with interest thereon at 
the rate of six per cent, The appel- 
lant alternatively pleaded that as- 
suming without admitting that the 
interest of the respondent in the 
Chunhatta quarries did not vest in 
the State of Bihar either by notifica- 
tion dated November 14, 1951, or 
under notification dated January 1, 
1956, and that the ‘respondent con- 
tinued to be a lessee under the lease 
dated July 31, 1927, even then the 
appellant was, under the  sub-lease 
dated October 12, 1928, liable to pay 
royalty only at the rate of annas 
-/15/- (fifteen) per 100 cubic feet as 
provided in the lease dated July 31, 
1927, and an additional royalty of 


annas -/11/- (eleven) per 100 cubic 
feet aggregating Rs. 1/10/- per 100 
cubic feet equal to 24 Naya Paise 


plus 17 Naya Paise per ton (calculat- 
ing 100 cubic feet as equivalent to 4 
tons) for the period commencing from 
August 1, 1942 to May 31, 1958; 
that the respondent being a holder 
of the mining lease within the mean- 
ing of Section 9 of the 1957 Act 
was liable to pay royalty at the rate 
of 37 Naya Paise per ton in respect 
of the minerals removed from the 
said quarries from June 1, 1958, and 
since payment to the tune of Rupees 
61,684.40 on that account upto March 


31, 1961 had been made by the ap- 
pellant as an agent of the respon- 
dent to safeguard its position and 


enjoyment of the leasehold property, 
the former was entitled to be reim- 
bursed to that extent, In conclusion, 
the appellant claimed to set off the 
aforesaid sum of Rs. 61,684.40 and 
subsequent payments of royalty 


against the royalty that might be pay- 
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‘ able to the 
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respondent under. the 
'sub-lease dated October 12, 1928, in 
| respect of the minerals removed 
| from the leased quarries from June 
! 1, 1958 upto March 31, 1961 and 
thereafter. The appellant, however, 
admitted that it had paid the addi- 
tional royalty to the respondent as 
stipulated in the sub-lease dated 
October 12, 1928, upto June 30, 1958 
‘only. 

16. By his judgment dated 
[July 23, 1963, Sankar Prosad Mitra, 
iJ. of the High Court of Calcutta to 
‘whom the suit had been assigned 


' passed a decree in favour of the 
respondent to the extent of Rupees 
‘47,944.10 as the principal sum, and 
Rs, 8,887.90 on account of interest, 
holding inter alia that the respon- 
‘dent was not an intermediary or 
ltenure-holder in respect of the 


‘estate in suit under the B.L.R, Act 
land its interest did not vest in the 


‘State of Bihar as a result of the 
‘aforesaid notification dated Novem- 
-ber 6, 1951 or the notification 


dated January 1, 1956; that the hol- 
der of a mining lease as envisaged 
-by the B.L.R, Act could be’ a lessee 
or a sub-lessee; that it was the les- 
see or the sub-lessee who removed 
ithe minerals from the mine that had 
Ito pay royalty at the rate specified 
'in the Second Schedule to the 1957 
‘Act and as it was the appellant and 
mot the respondent that removed 
‘the minerals from the quarries dur- 
the relevant period, the provisions of 
Section 9 of the 1957 Act could not 
be invoked for realization of royalties 
‘from the latter; and that if’ the ap- 
pellant had paid any sum in excess 
of the sum stipulated in the inden- 
_'ture of lease dated July 31, 
‘1927, it did so entirely at its own 
choice and risk, The learned Single 
Judge further held that Section 69 
of the Contract Act had no applica- 
tion to the facts of the present case. 
‘The learned Judge, however, disal- 
lowed the claim of the respondent 
so far as the item of Rs. 1444/- was 
concerned. Agegrieved by this judg- 
ment and decree, the appellant pre- 
ferred an appeal before a Division 
‘Bench of the High Court which 
proved abortive, While affirming 
the findings of the Single Judge, the 
Division Bench held that the inte- 
rest of the respondent did not vest 
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in the State Government at the 
material time and the appellant con- 
tinued to be sub-lessee under the 
respondent bound by the terms of 
the sub-lease and that the liability 
to pay royalty to the State at - 37 
paise per ton from the date of com- 
ing into force of the 1957 Act fell on 
the appellant, Dissatisfied with the 
judgment and decree of the Division 
Bench of the High Court, the appel- 
lant has, as already stated, come up 
in appeal to this Court. 

17. Appearing in support of 
the appeal, Mr. Patel has advanced 
two contentions. He has in the 
first instance invited our attention to 
the definitions of ‘intermediary’, ‘in- 
termediary interest’, ‘lease’, ‘tenure’ 
and ‘tenure-holder’ contained in clau- 
ses (II) (IID), (1) (a) and (r) respec- 
tively of-Section 2, as also Sections 3,- 
3A, 4 and 9 of the BL.R. Act and 
stressed that as the respondent was 
merely a ‘tenure holder’ and all his 
rights, title and interest as such 
extinguished along with the interest 
of the erstwhile proprietor of the 
suit land i.e. the Raja with the 
coming into force of Notification No. 
83 IR/ZAN (supra) on November 14, 
1951, and it was: the appellant who 
being a sub-lessee stepped in as a 
direct lessee of the mine in question 
under the State, the respondent was 
not entitled to claim with effect 
from November 14, 1951, the addi- 
tional royalty stipulated in the sub- 
lease dated October 12, 1928; He has 
further urged that assuming that 
the respondent enjoyed the status of 
a head lessee even then, its right, 
title and interest as such having be- 
come extinct and vested absolutely 
in the State without the encumbrance 
of the lease at least from January 1, 
1956 — the date of Notification No. 
EVII-102/56-ILR (supra), it could 
not claim the said additional royalty 
after December 31, 1955. These con- 
tentions which appear to be based. 
upon a misconception of the true le- 
gal position cannot be accepted. The 
respondent could not be said to be 
a tenure holder as contemplated by 
the aforesaid Section 2 (r) of the 
B.L.R, Act as he had neither acquir- 
ed from the Raja by virtue of the 
lease dated. July 31, 1927 a right to 


hold the land mentioned therein for 
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the purpose of collecting rent nor a 
right to hold the land for bringing 
it under cultivation by establishing 
tenants on it. The right of the res- 
pondent as a head lessee of the 
mines and minerals also did not 
cease and the appellant did not ac- 
iquire the status of the lessee as 
contended by Mr. Patel. The con- 
sequences of vesting of an estate or 
tenure in the State are set out in 
Section 4 (a) of the B.L.R, Act. Ac- 
cording to this provision, on the pub- 
lication of the notification under 
sub-section (1) of Section 3 or sub- 
section (1) or (2) of Section 3A of 
the B.L.R. Act, the estate or tenure 
mentioned in the notification includ- 
ing the interests of the proprietor 
or the tenure-holder comprised in 
such estate or tenure and his interest 
in all sub-soil including any right ‘in 
mines and minerals 
such right of a lessee of mines and 
minerals comprised in such estate or 
tenure vests absolutely in the State 
free from all encumbrances and 
such proprietor or tenure-holder -has 
to cease to have any interests in 
such estate or tenure, other than the 
interests expressly saved by or under 
ithe provisions of the Act. The 
words of Section 4 (a) of the B.L.R. 
Act viz. “other than the interests ex- 
|pressly saved by or under the provi- 
‘sions of the Act” are pregnant with 
meaning, They unequivocally show 
that those interests which are ex- 
pressly saved by or under the pro- 
visions of the Act are not affected 
or impaired by the aforesaid notifica- 
tions, Now according to Section 10 
of the B.L.R. Act which itself: is in 
the nature of a non-obstante provi- 
sion overriding other provisions of 
the Act, every lease of mines and 
minerals comprised in the notified 
estate or tenure or any part thereof 
which may be subsisting immediately 
before the date of vesting has to be 
treated with effect from the date of 
‘vesting’ as a lease from the State 
Government to the holder of the 
said subsisting lease for the residue 
of the term of that lease and such 
holder acquires the right to 
possession of the leasehold property 
for that period. In other words, in 
place of every contractual lease 
which might have been subsisting 
immediately before the date of vest- 
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ing of the estate or tenure, a statu- 
tory lease on practically identical 
terms and conditions came into be- 
ing, Thus the combined reading of 
Section 4 (a) and Section 10 of the 
B.L.R. Act leaves no room for doubt 
that the interests of the head lessee 
were left unaffected by the afore- 
said notifications to the extent indi- 
cated above, This view receives sup- 
port from a catena of decisions of 
this Court where this position ehas 
been fully recognised and affirmed. 
(See Bihar Mines Ltd. v. Union of 
India, (1967) 1 SCR 707 = (AIR 1967 
SC 887); Chhatu Ram MHoril Ram 
Private Ltd. v, State of Bihar, (1968) 
2 SCR 881 = AIR 1969 SC 177; M/s. 
Hindustan Steel Ltd. Rourkela v. 
Smt. Kalyani Banerjee, (1973) 3 
SCR 1 = (AIR 1973 SC 408) and 
State of Bihar v. Khas Karanpura 
Collieries Ltd. (Civil Appeals Nos. 
705-724 of 1971 decided on 6-8-1976 
= (reported in AIR 1976 SC 1978) 
to which one of us was a party). 


18. The insertion of Section 
10-A in the B.L.R. Act by the Bihar 
Amendment Ordinance No. 3 of 1964 
which was subsequently replaced by 
the Bihar Land Reforms (Amend- 
ment) Act (Bihar Act 4 of 1965) also 
indicates that the law as it obtained 
prior to the aforesaid amendment 
was not intended to have the effect 
of divesting a lessee of his interests 
in a lease of mines or minerals com- 
prised in the estate or tenure or 
part thereof which  subsisted imme- 


. diately before the vesting of a noti- 


fied estate or tenure. 

19. We must here deal with 
what has been tried to be impressed 
upon us by Mr. Patel in regard to. 
this aspect of the matter by reading 
out to us a passage from Craies on 
Statute Law. The counsel has 
strongly urged that since it is not 
strictly permissible to interpret a sta- 
tute by reference to what has been 
said in subsequent statutes, re- 
sort cannot be had to the provisions 
of Section 10A which was introduc- 
ed in the B.L.R, Act in 1964 while 
interpreting Section 10 of the Act 
with reference to the situation ob- 
taining at the relevant time before 
the introduction of the said section. 
We also find ourselves unable to ac- 


cept this’ contention and to disregard 
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the well settled canon that some- 
times light may be thrown upon the 
meaning of an Act by taking into 
consideration ‘parliamentary exposi- 
tions’ as revealed by the later Act 
which amends the earlier one to 
clear up any doubt or ambiguity. 
This principle has to be followed 
where, as in the instant case, a par- 
ticular construction of the earlier 
Act will render the later incorporat- 
ed Act ineffectual or otiose or inept. 
(See Krikness v. John Hudson & Co., 
1955 AC 696 (HL)). This view also 
receives support from the decision 
of this Court in Yogendra Nath Nas- 
kar v, C. I.T. Calcutta, (1969) 1 SCC 
555 = (AIR 1969 SC 1089) where 
approving the authoritative pro- 
nouncement in Cape Brandy Syndi- 
cate v, Inland Revenue Comrars., 
(1921) 2 KB 403 that the subsequent 
legislation may be looked at in order 
to see the proper construction to be 
put upon an earlier Act where that 
earlier Act is ambiguous, it was held 
that the lauguage employed in In- 
come-tax Act, 1961 may be relied on 
as a Parliamentary exposition of the 
earlier Act (I. T. Act, 1922) even on 
the assumption that the language em- 
ployed in Section 3 or the earlier 
Act is ambiguous. 

20. It follows from the above 
discussion that the estate comprised 
in the head lease in the instant case 
which was assigned to the respondent 
notionally stood leased by the State 
from the date of vesting to the hol- 
der of the subsisting lease for the 
remainder of the term of’ the lease 
and the respondent became entitled 
to retain possession of the leasehold 
property. The first contention of 
Mr. Patel is therefore, repelled. 





21. Mr. Patel has next con- 
tended that as the royalty payable to 
the lessor was enhanced under the 
provisions of the 1957 Act read with 
the Mining Leases (Modification of 
Terms) Rules, 1956, which continued 
in force by virtue of Section 29 of 
the 1957 Act and the enhanced royalty 
was payable by. the respondent who 
was the holder of the mining lease 
as envisaged by Section 9. of the 1957 
Act, the appellant was entitled to be 
re-imbursed to the extent of Rupees 
61,684.40 which was paid by him as 
an agent of the respondent. This con- 


tention has to be examined with re- 
ference to two periods viz, (i) from 
July 1, 1958 to August 7, 1959 and 
(ii) August 8, 1959 to March 3l, 
1961. It is admitted by the appel- 
lant that during the period interven- 
ing between the date when the 1957 
Act came into force and August 8, 
1959 when the Controller passed the 
aforesaid order enhancing the royalty 
payable to the State, it continued to 
pay the said royalty at the old rate 
of 24 paise per ton and was never 
required to pay the same at the en- 
hanced rate of 37 paise. No question 
of reimbursement for this period can, 
therefore, arise. 

__ 22. The position, however, 
with regard to the second period from 
August 8, 1959 to March 31, 1961, 
is not free from difficulty and has 
to be examined with reference to 
the provisions of Section 9 of’ the 
1957 Act and of the Mining Leases 
(Modification of Terms) Rules, 1956 
as also of the provisions of Section 9 
of the B.L.R. Act. Whereas according 
to counsel for the ` appellant, it is 
the respondent which being the hol- 
der of lease as contemplated by Sec- 
tion 9 of the 1957 Act that has to 
bear the burden of royalty payable 
to the State in accordance with the 
requirements of Second Schedule to 
the 1957 Act, according to counsel 
for the respondent, as the expression 
“mining lease” used in Section 9 of 
the 1957 Act has been defined in 
Section 3 (c) of' the Act as including 
a ‘sub-lease’ and the mineral has ac- 
tually been removed by the appel- 
lant, the liability for payment of en- 
hanced royalty squarely falls on the 
appellant. There is yet another as- 
pect of the matter which may rea- 
sonably be urged in accordance with 


the ratio of the decisions of this 
Court in Bihar Mines Ltd. v. Union 
of India, (AIR 1967 SC 887) (supra) 


and M/s.’ Hindustan Steel Ltd. Rour- 
kela v. Smt. Kalyani Banerjee, (AIR 
1973 SC 408) (supra) where it was 
unequivocally laid down that a sta- 
tutory lease held by a head lessee 


from the State Government being 
-a new lease granted after October 
25, 1949, and not being an existing 


lease, it could not be modified and 
when the head lease not being an 
existing mining lease could not be 
modified, the sub-lease could also not 
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be modified as it too would be deemed 
to be a new lease granted by the 
new lessee from the State Govern- 
ment.. In view, however, of the fact 
that neither the Union of India nor 
the Controller of Mining Leases is a 
party to the case before us and the 
aforesaid order dated August 8, 1958 
appears to have been passed by the 
Controller of Mining Leases with 
the agreement of the parties hereto, 
we do not consider ourselves called 
upon to resolve the conflicting con- 
tentions advanced before us by coun- 
sel for the parties. For the pur- 
pose of this appeal, it would suffice 
to observe that in view of Exhibit 
'L (reproduced at pages 280 to 282 of 
the Paper Book), the burden of pay- 
ment of the royalty for the second 
period also is to be brone by the ap- 
pellant and the question of his being 
re~imbursed by the respondent can- 
not be countenanced. The second 
contention raised by Mr. Patel also, 
therefore, fails. 


23. In the result the appeal 
fails and is dismissed. In the pecu- 
liar circumstances of the case, the 
parties are left to pay and bear 
their own costs of the appeal. 

Appeal dismissed. 
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State of Uttar Pradesh, Respondent. 


Criminal Appeal No. 310 of 
1971. D/- 22-9-1976. 


(A) Constitution of India, Article 
136 — Appeal by special leave 
against concurrent finding of convic- 
tion — Supreme Court in the pecu- 
liar cireumstances disclosed in the 
evidence set aside the conviction and 
acquitted the accused. 


The accused a petty store-keeper- 
‘“cum-cashier in a Block development 
office was charged with misappro- 
priation of various sums amounting 


' *(Criminal Appeal No, 168 of 1969, 
D/- 23-4- §-4-1971—{All. )). : 
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to Rs. 5,000/- but most of the items 
charged not having been proved he 
was corivicted for the solitary fugitive 
item of Rs.50 for which he was 
punished with imprisonment of one 
year and a fine of Rs. 300. The con- 
viction was confirmed but the sen- 
tence was reduced by High Court. 
On further appeal by special leave 
the Supreme Court surveyed the evi- 
dence and found that the conviction 
of the accused was based on the 
tainted evidence of a solitary witness 
to whom the alleged misapproprited 
sum had been paid with a contempo- 
raneous entry in the cash register 
coupled with the signature of the 
B.D.O., who was responsible’ for 
checking the entries. 

Held: that in the circumstances 
disclosed in the evidence the specific 
guilt of the accused had not been 
proved beyond reasonable doubt, The 
conviction should, therefore. be set 
aside and the accused acquitted. 

(Paras 8, 11, 13) 

Mr, Frank Anthony, Sr. Advo- 
cate and Mr. U. P. Singh, Advocate, 
for Appellant: Mr. O, P. Rana, Ad- 
vocate, for Respondent. 

The Judgment of the Court was 
delivered by 


KRISHNA IYER, J.— Some ex- 
ceptions disprove the rule. Cases 
are legion where the proverbial pro- 
position of litigative finality at the 
High Court level on findings of fact 
has been affirmed by this Court, but 
the exceptions which prove the rule 
are also well-established, 


2: We must at the outset 
state that this case does not fit into 
the conventional legal mould but, 
nevertheless, possesses such strange 
features that our ‘ultimate’ power 
may legitimately come into play. 


3. A petty store-keeper-cum- 
cashier in a rural block development 
office (in the district of Shahjehan- 
pur) was charged with misappropria- 
tion of several sums udding up to a 


little over Rs. 5,000/-. The charges 
having been denied and the real 
culprit having been pointed out as 


the boss of the block development 
office, the Sessions Court received 
evidence on both sides, found the 
testimony of the Rlock Development 
Offcer (RDO,  acronymically). ‘com- 
pletely false and unbelievable’ in re- 


2530 S.C. {Prs, 3-6] 


gard to many of the items of embez- 
zlement and made critical observa- 
tions about his culpability in res- 
pect of many of the wmalversations. 
We may have something to say 
about the not unusual phenomenon 
of the small fry getting caught, and 
the big shark breaking through the 
net in economic offences where pub- 
lic money is handled by public ser- 
vants, For the nonce we may con- 
tent ourselves with the statement 
that the little official in his twenties 
— which the accused was was 
acquitted of all but one charge and 
the misappropriation of Rs, 5,194.82 
dwindled into a solitary fugitive item 
of Rs. 50/- for vrhich he was punish- 
ed with imprisonment for one year 
and a fine of Rs, 300/-. The convic- 
tion was confirmed but the sentence 
was reduced by the High Court. 


4. The aggrieved appellant 
urges before us that the solitary sur- 
viving item of misappropriation held 
proved concurrently, had, in fact 
been vitiated in the process by fun- 
damental flaws. We will proceed 
briefly to narrate the episode and 
examine the tenability of the extra- 
ordinary features leading to the ex- 
culpatory sequel. 


5. The agrestic immensity of 
Indian backwardness is sought to be 
banished by developmental activities 
through block-level  infra-structures. 
Jaitipur Block is one such and it has 
a nucleus of small officials and some 


rural development assistants, the 
hegemony being vested in the BDO. 
The dramatis personae here are the 


accused, the stock-clerk-cum-cashier, 
the BDO (PW 8) and the Panchayat 
Secretary (PW 7) whose magnificent 
salary is Rs, 50/- per mensem, The 
prosecution narrative runs long but 
can be short if we abandon the plu- 
rality of charges and limit the facts 
to the single item of Rs. 50/-. In 
skeletal brevity. there was a Block 
Office in Jaitipur where a small 
staff worked on low salaries to sti- 
mulate rural development. The ac- 
cused was cashier and used to be 
entrusted in sucn capacity with 
sums, large and small. The case, as 
originally projected, was that Rupees 
5,194.82 was committed to his ceus- 
tody and the whole sum was siphon- 
ed off into his own pocket by vari- 
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ous acts of criminal breach of trust. 
Admittedly it was the duty of the 
accused cashier to maintain the cash 


book and deal with the monies. 
Equally clear is the fact that the 
head of the office, the BDO, was - 


duty-bound ‘to tally and check the 


daily entries of the cash book with 
the relevant vouchers, to affix “his 


signature after checking the to- 
tal at the end of the day.’ i 


6. The block office has, on its 
rolls, Panchayat Secretaries drawing 
small salaries. One of them is PW 
7, on a monthly pay of Rs. 50/-. An- 
other unfortunate feature of these 
offices, as disclosed ‘in the evidence, 
is that even these petty emoluments 
are paid irregularly producing both 
discontent and inclination for mani- 
pulation. That public offices should 
be so run is not too complimentary. 
Anyway, PW 7 received his pay for 
December 1964 on February 22, 1965 
and his pay for the later month of 


January 1965 he drew a few days 
earlier on February 15, 1965 (vide 
Exhibits Ka 28 and Ka 29). These 


oddities in disbursements led to the 
plausible plea by Aslam, the ac- 
cused, that P. W. 7 not having re- 
ceived his pittance for the month’ of 
December 1964 even after January 
had come and gone, pleaded his dire 
need for money and received Rupees 
50/- as pay for the month of Janu- 
ary 1965 and signed a separate vou- 
cher bearing that date, viz. Febru- 
ary 1, 1965, It is conceivable that a 
little man with a little pay packet, 
which is  tantalizingly postponed, 
pressurizes the cashier to pay him 
the small sum signing a voucher and 
it need not surprise us if the cashier 
gives in to compassion and makes 
the payment, This is precisely the 
case of the accused. To shore un 
this plea, he points out a regular en- 
try in the cash register against the 
date February 1, 1965 of a payment 
of Rs. 50/- as salary for the month 
of January 1965 to P. W. 7, Rein- 
forcement is received from the fur- 
ther fact that this specific entry of 
payment — the falsification of which 
is the foundation for the charge of 
misappropriation of Rs. 50/- is tick- 
ed and initialled by the BDO P.W. 
8. We have earlier referred to the 
practice and the obligation of this of- 


| 


y 


à 


* doubt in P, W. Ts 
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ficer to tally and check the daily 
entries in the cash book with the 
relevant vouchers and then to affix 


his signature after checking the total 
at the end of the day. Moreover he 
had the special responsibility, as the 
. most responsible officer on the staff 
on his own showing’ ‘to keep the 
cash balance found at the end of 
every day in the cash-chest register’. 
He does not do daily physical verifi- 
cation of the cash but does it ona 
monthly basis and he keeps the key 
of the same, although ancther key is 
left with the cashier. 

Ma The accused’s contention 
that he paid the salary of Rs. 50/- 
to P.W. 7 on February 1, 1965 sup- 
ported though it is by an entry in 
the books duly initialled by the BDO 
presumably after verification with the 
corresponding voucher has been re- 
jected by the Courts without adver- 
tence to these spinal circumstances 
by the superficial plea that P. W. 7 
is seen to have been paid the salary 
for December 1964 on February 22, 
1965 with a regular entry and a 
stamped voucher, P.W, 7, when exa- 
mined, denied the earlier payment on 
February 1, with a touch of dubious 
candour and owned up the payment 
for December supported by the 
stamped voucher on February 22, 
1965, A streak of mystique generates 
testimony þe- 
cause in cross-examination he says: 
‘do not remember as such that 


along with other officials the cashier 
would have given me the salary for 
the month of January 1965 for two 
times by mistake’. In the next breath 


he corrects himself to say that he 
had not been paid twice. On the 
strength of these materials a convic- 
tion of guilt has been rendered by 
both the Courts and, be the appre- 
ciation right or wrong, we as the 
final court should have held back 
ordinarily from temptation for re- 
appraisal, vehement argument not- 
withstanding, But certain grave fac- 
tors, conducive to miscarriage ofjus- 
tice have bulked forward to induce 
us to make an exception, which we 
_ will presently expatiate upon. 

; 8. There were nine items of 
misappropriation originally imputed 
to the accused, All, but one, re- 
mained unproven and the guilt is 
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‘now fixed on one of the inconside- 
rable items, Not that the littlest 


sum of public money can ‘be taken 
on privately with impunity but that 
the perspective is coloured some- 
what by the substantial failure of 
the prosecution to make out its 
case regarding all the major items. 
More disquieting is the fact that 
the single surviving charge stands or 
falls on the veracity or unveracity of 
a solitary witness appreciated in the 
light of the conspectus of circum- 
stances, What are those circumstan- 
ces? The BDO, charged as he is 
with serious responsibilities includ- 
ing guardant functions over the fin- 
ances of the institution, has sworn 


that he checks the daily entries in 
the cash book with the relevant 
vouchers and affixes his signature, 


checks the total at the end of the 
day and again affixes his signature. 


It is a pregnant piece of evidence 
that there is a specific entry on 
February 1, 1965 in the cash book 


that a payment of Rs. 50/- by .way 
of salary to P.W.7 has been made. 
The BDO has signed against the en- 
try which means. in the ordinary 
course. he has verified the payment 
with reference to the relevant vou- 
cher, If -this be a fact, the accused 
has probably paid the salary, made 
the necessary entry, shown it toge- 
ther with the relevant voucher to 
the BDO, got his signature, totalled 
up the figures correctly and secured 
the BDO’s signature over agair, The 
exculpatory impact of this testimony 
is sufficient, according to ordinary 
canons of criminal jurisprudence, to - 
relieve the accused of culpability 
since reasonable doubt is generated. 
The sensible scepticism about guilt 
which springs from the BDO’s signa- 
ture against the relevant entry is 
heightened by the fact that the Fin- 
ance Handbook referred to by the 
High Court in its judgment states 
that it is the duty of the drawing 
and disbursing officer to check each 
and every entry of receipt and ex- 
penditure recorded in the cash book 
and periodically to check physically 
the cash balances, The BDO, ac- 
cording to the High Court, has made 
evasive statements to suppress cecer- 
tain facts and ‘spoken some appar- 
ent lies’, Startlingly enough, the 
Sessions Court has recorded P. W. 8, 
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the BDO, as ‘false and unbelievable’ 
in regard to certain other charges 
and gone to the further extent of 
concluding that four entries figuring 
as charges against the accused had 
been really made to the BDO himself 
‘who probably embezzled these 
amounts’, The consequential acquit- 
tal of the accused on these four 
charges has not been disturbed. In 
sum, therefore, the conclusion is ir- 
resistible that the BDO, the top of- 
ficer in full financial control, had be- 
haved irresponsibly or delinquently 
with regard to the funds of the 
block office, had been described as 
too mendacious to be depended and 
had convicted himself, of gross ne- 


glect of public duty in regard to 
the checking of the cash register, 
out of his own mouth. If we are 


to attach — there ismoreason for a 
. {Court not to do so — weight to the 
contemporaneous entry in the cash 
register coupled with the signature 
of the BDO the same day, as against 
his ipse dixit later, the accused is 
entitled to the benefit of reasonable 
doubt. There is likley to have been 
a separate voucher evidencing the 
payment of Rs. 50/- which is the 
'Isubject of the defalcation because 
the BDO is not likely to have at- 
tested the entry of that payment 
without checking it up with the 
corresponding receipt. 
3 9. Two circumstances : 
be mentioned before the probative 
balance-sheet can be struck. The 
entry of Rs, 50/- on February A, 
1965 is seen scored off. Who did ‘it? 
Can we guess in the dark? Nothing 
on record suggests that the accused 
alone could have done it. There is 
-much credibility in the theory that 
with the connivance of the BDO and 
- the clerks petty sums are quietly 
abstracted from the public exche- 
quer, make believe entries are made 
and attesting signatures appended by 
the BDO and, if the peril of detec- 
tion by higher officers is apprehend- 
ed. scorings, additions, alterations 
and the like are made. It is com- 
mon case that in the cash register 
there are many such crossings, cut- 
tings, scorings and like tamperings. 
Many scapegraces were perhaps 
party to these processes but one 
scapegoat cannot, for that reason, get 
convicted in the criminal court. 


fall to 


A.I. R. 


10. In this context it is per- 
tinent to remember that the District 
Accountant, after a fuller examina- 
tion of the books of the block office, 
has stated that the several embezzle- 
ments have been facilitated by the 
laxity of the BDO who should be 
directed to make good the loss. A 
further recommendation by him to 
proceed departmentally as against 
the BDO and as against the Cashier 
is also found in the report. Whether 
action had. been taken against the 


BDO, the State’s counsel was not 
able to tell us. 
“AL The sole lip service to 


the criminality imputed is lent by 
PW 7. Did he receive his salary of 
Rs. 50/- twice over? Undoubtedly he 
was interested in denying it. Doubt 
hardly exists of the fact that he got 
his small December salary of Rupees 
50/- only in February next. Far 
more likely that in such a situation 
he would have pressed for the pay- 
ment of Rs. 50/- to be adjusted la- - 
ter. Likewise, his initial ambiguity 
in plainly denying that he had been 
paid twice enhances this suspicion. 
When the cash affairs of the office 
are in a mess, when the Chief is 
guilty of dereliction, when the 
clerks are receiving petty salaries at 
irregular intervals, the somewhat 
tainted testimony of PW 7 is far too 
slender a string to hang the guilt 
upon, pitted as it is against the cash 
register entry by the BDO, appar- 
ently after consulting the payment 
voucher, The accused was suspend- 
ed promptly and therefore this vou- 
cher, if it did exist, must have been 
in the office and its non-production 
in court is not a matter for drawing 
an inference against the accused. ` 


12, We have made this un- 
usual probative survey of the evi- 
dence for the sole reason that the 


bona fides of the prosecution, leaving 
off the bigger and going at the 
smaller, mixing false testimony with 
true is seriously suspect and holding 
on to the conviction of the accused 
on no evidence, which a reasonable 
person reasonably instructed in the 


law will rely upon, is neither just 
nor legal. 
13. The accused, at the time * 


of the offence, was in 


his early 
twenties, probably a 


neophyte or 
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new entrant into a little 
Doubts there are about his 
city but that a man may be 
is different from saying that 
must be guilty. The dividing 
between the two is sometimes fine, 
but always real. There is undoubt- 
edly collective guilt in the conjoint 


compli- 
guilty 
he 
line 


delinquency in the running of -the 
block development office, Public 
affairs and public funds, especially 
on the developmental front, require 


far more integrity, orderliness, acti- 
vism and financial prudence, Its ab- 
sence we regret, but the specific 
guilt of the particular accused not 
having been proved, as mandated by 


the law, results in his acquittal. 
44, We. accordingly allow the 
appeal. 

15. The guilt-finding function 


is over, but judges have accountabi- 
lity to the country to the extent 
matters falling within their profes- 
sional examination deserve sounding 
the tocsin. With this alibi we make 
a few observations. 


16. The popular art of help- 
ing oneself to public money, in lit- 
tle bits or large slices, is ‘an official 
pathology whose pernicious spell has 
proliferated with the considerable ex- 
pansion in institutions of public wel- 
fare and expenditure for rural de- 
velopment, From Kautilya’s Artha- 
shastra to Gunnar. Myrdals Asian 
Drama, the vice is writ large and 
the demoralising kink in the projects 


’ for criminal prosecution to eradicate 


those vices in public offices is that 
more often than not the bigger en- 
gineer of these anti-social schemes 
figures as prosecuting witness and 
the smaller men in the package deal 
are put up as sacrificial goats, The 
head escapes, the hand is chased 
down and, when the Court convicts, 
cynicism, instead of censure, is the 
unintended public response. In a so- 
cial system of the high and low, 
where the wheels of punitive proces- 
ses are steered by the former, laws 
equal in the face quirk unequal at 
heart, Crack-down Crime Control 
itself takes its alignment from the 
social philosophy of the agencies of 
public power. The present case is 
a small symptom of a spread-out dis- 
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ease and the State, in its highest 
echelons, determined to down this 
rocket of economie offences must 
launch massive, quickacting, broad 
spectrum prosecutorial remedies, re- 
gardless of personal positions and 
leisurely procedural apparatuses, if 
high social dividends are to þe 


drawn. The mystique of making the 
dubious officer the veracity vendor 
in the witness-box and the collabo- 


rating minion the dock-dweller, is 


suspected as intrigue to shelter the 
upper-berth culprit. Caesars wife, 
where public interest is at stake, 


must be. above suspicion, if prosecu- 


torial credibility is to be popular 
purchase. 
ive If the nation, poised for 


socialism, must zero in on public of- 
fice offences, what we have observ- 
ed must not — and surely, will not 
— slumber as obiter sermons but 
serve as catalysts to crash strategies 
on white-collar crimes, In a deve- 
loping country of scarce resources, 
husbanding public funds has a spe- 
cial onerousness. Gross „negligence, 
even absent mens rea, in handling 
the nation’s assets by those in office 
must be visited with criminal liabi- 
lity as it inflicts double injury on 
that voiceless, faceless, woe-striken 
have-not community which is aplenty. 
Public power, under the Penal Law, 
must be saddled with higher degree of 
care, if Indian jurisprudence is to 
fulfil its social mission through de- 
velopmental legislation. Had such a 
law. existed, many superior officers 
routinely signing away huge sums 
or large contracts could have been 
alerted into better standards by po- 
tential penal consequence. The pre- 
sent case is an instance in point and 
our parliamentarians, we hope, will 
harken. 


Appeal allowed. 
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AIR 1976 SUPREME COURT 2534 
(From: Madhya Pradesh)* 
Y. V. CHANDRACHUD, P. K., 
GOSWAMI AND A. C. GUPTA, JJ. 


Smt. Juthika Bhattacharya, Ap- 
pellant v. The State of Madhya 
Pradesh and others, Respondents, 


Civil Appeal No. 696 of 1976, 
D/- 1-9-1976. 
(A) Madhya Pradesh Local 


Authorities School Teachers (Absorp- 
tion in Government Service) Act (25 
of 1963), Ss. 10, 11 — M.P. Govt. 
Memorandum D/-. 6-12-1972, Para 4 
(t) — Facility of acquiring post- 
graduate qualification within 3 years 
from date of absorption is afforded 
only to staff of Higher Secondary 
Schools run by Janpad Sabhas and 
Municipalities and not to staff of 
Schools run by private Societies — 
Rules contained in Memo, D/- 21-12- 
1967 continue to apply to such non- 
government Schools without the 
amendments introduced by the 
Memorandum, (Para 4) 


(B) Madhya Pradesh Local 
Authorities School Teachers (Absorp- 
tion in Government Service) Act (25 
of 1963), Ss. 10, 11 — M. P. Govt. 
Memo D/- 21-12-1967, Para, 3 (b) — 
Provision whether mandatory or 
directory — (Interpretation of Statu- 
tes) (Words and Phrases — Post- 
graduate degree), 


It. is well-settled that whether a 
provision is directory or mandatory 
depends on its object and purpose, 
not merely ‘on the use of any parti- 
cular word or phrase. The word 
“should” occurring in paragraph 3 
(b) of the Memorandum of 1967 must 
having regard to its object be 
understood in a mandatory sense, so 
that no person who does not hold a 
Post-graduate degree and possess the 
requisite experience would be eligi- 
ble for being appointed as the Prin- 
cipal of a higher secondary school. 

(Para 6) 

A Bachelor's degree like the 
B.T., or the. LL.B. is not considered 
to be a post-graduate degree even 
though those degrees can be taken 
only after graduation, In the refined 


*(M. P. No. 697 of 1972, D/- 16-4- 
1976—-(Madh Pra.)). 
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and elegant world of education, it is 
the holder of a Master’s degree like 
the M.Ed. or the LL.M, who earns 
recognition as the holder of a post- 


graduate degree. That is the sense 
in which the expression is used in 
the Memorandum. (Para 7) 


(C) Constitution of India, Article 
14 — Appointment of principal in 
Higher Secondary Schools — Gov- 
ernment prescribing comparatively 
stringent qualification of post-gradu- 
ate degree for the post of principal 
in schools taken over from private 
institutions than in schools run by 
itself —- Differentiation is made for 
valid reason, (Para 8) 

(D) Madhya Pradesh Madhyamik 
Shiksha Adhiniyam (1965), S. 23 (4) 
— Regulations under, Reg. 61 — 
Scope of, f 

Regulation 61 and the allied re- 
gulations show that they were fram- 
ed in order to prescribe conditions 
with which an educational institution 
had to comply before seeking recog- 
nition of the Board of Secondary 
Education, The various conditions 
prescribed by the Regulations do 
not constitute conditions of service 
and can create no rights and obliga- 
tions, contractual or statutory,as be- 
tween a school and its employees 
whether the school is a Government 
institution or a non-Government 
institution, (Para 9) 

Mr, A. K. Sen, Sr. Advocate, 
(M/s. S. S. Khanduja and S, K. Jain, 
Advocates with him), for Appellant; 
M/s. D. N. Mukherjee and C. L. 
Sahu, Advocates (for No. 4) 
M/s, Ram Panjwani and H, S. Pari- 
har for Mr, I. N. Shroff, Advocates 
(for Nos, 1-3), for Respondents. 

The Judgment of the Court was 
delivered by 

CHANDRACHUD, J.— The 
management of Primary and Middle 
Schools was taken over by the 
Madhya Pradesh Government from 
the Local Authorities under the 
Madhya Pradesh Local Authorities 
School Teachers (Absorption in Gov- 
ernment Service) Act, 1963. In 1968, 
the State Government decided to 
take over the management of Higher 
Seconary Schools also, One such 
school was Kanya Naween Vidya 
Bhawan, Gadarwara, which was run 
by a Society registered under the So- 


and ° 
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cieties Registration Act. The appel- 
lant, Smt, Juthika Bhattacharya, who 
was a B.A.B.T., was the Head Mis- 
tress of that school. Her scale of 
pay was Rs. 275-700 and at the re- 
levant time she was drawing a 
monthly salary of Rs. 500. 


2. On February 23, 1970 the 
Divisional Superintendent of Educa- 
tion, Narmada Division, Hoshangabad, 
wrote to the Society that the manage- 
ment of the school run by it would 
be taken over by the Government if 
there was no improvement in its 
financial position, On June 7, 1971 
he informed the Society that the 
Government had issued directions for 
taking over the management of the 
school, In pursuance of this letter, 
the management of the school, along 
with its assets, was taken over by 
the Government on 18-6-1971. The 
Government assured the Society 
that the staff of the school will be 
absorbed in the new set up. 


3. The case of the appellant 
is that she was entitled to be ap- 
pointed as a Principal since she was 
holding a corresponding post in a 
substantive capacity on the date of 
her absorption viz., June 18, 1971. 
But the Divisional Superintendent of 
Education acting under the direc- 
tions of the State Government, and 
the Director of Public Instructions 
directed that the appellant should be 
absorbed as an Upper Division Tea- 
cher in the time scale of Rs, 150-290. 


According to the respondents, the 
appellant did not hold a post-gra- 
duate degree and no person could 


be appointed to the post of a Princi- 
pal unless he or she held a post- 
graduate degree and possessed the 
stated length of experience, Appel- 
lant having had the requisite expe- 
rience, the only question for deci- 
sion in this appeal is whether she is 
entitled to be appointed as a Princi- 
pal notwithstanding the fact that she 
does not hold a post-graduate de- 
gree. f 

4. Relying upon a Memoran- 
dum dated December 6, 1972 issued 
by the Government of Madhya Pra- 
desh in its Department of Educa- 
tion, the appellant contended that 
even assuming that she could not 
be appointed as a Principal for the 
alleged reason that she did not 
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hold a post-graduate degree, she 
could obtain that degree any time 


within 3 years from the date of her 
absorption and therefore the order 
passed by the State Government, be- 
fore the expiry of that period, ap- 
pointing her on a lower post is il- 
legal. There is no substance in this 
argument because the Memorandum 
of December 6, 1972 applies, in 
terms, only to the staff of the 
Higher Secondary Schools run by 
Janpad Sabhas and Municipalities 
and not to the staff of schools run 
by private Societies like the school 
of which the appellant, on the- date 
of absorption, was the Head Mis-} 
tress. Paragraph 4 (b) of the afore- 
said Memorandum undoubtedly af- 
fords the facility that where the 
qualification for a post is post-gra- 
duation the post-graduate degree 
may be obtained within 3 years 
from the date of absorption, But in 


view of the express statement in 
the Memorandum that it will be 
“applicable only to previous tea- 


chers of Janpad Sabhas and munici- 
palities’, the appellant cannot claim 
the benefit of the particular facilitv. 
Any lurking doubt in this behalf 
stands resolved by the further state- 
ment in the Memorandum that ex- 
cept in regard to schools run by 
Janpad Sabhas ard Municipalities. 
the Rules dated December 21, 1967 
will continue to apply to non-Gov- 
ernment schools without the amend- 
ments introduced by the Memoran- 
dum. 


5. The Memorandum dated 
December 21, 1967, the Rules con- 
tained in which remain unaffected 
by the amendments introduced by 
the Memorandum dated December 6, 
1972 provides by paragraph 3 (b) 
that for absorption in the post of 
the Principal of a Higher Secondary 
School, the person concerned 
“should” possess the post-graduate 
degree and should also possess ex- 
perience of a certain number of 
years. The appellant did have the 
requisite experience but the question 
is whether paragraph 3 (b) of the 
Memorandum contains but a direc- 
tory rule as it uses the word ‘should’ 
and secondly, whether the appellant 
can be said to possess a ‘post-gradu- 
ate degree’ since she holds the qua- 
lification of B.A.B.T. 
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6. It is urged on the first 
limb of this argument that as con- 
trasted with the Memorandum of 
December 21, 1967 which uses the 
word “should”, the one dated Decem- 
ber 6, 1972 says that the person con- 
cerned “must” have obtained a post- 


graduate degree and therefore the 
former rule is directory in charac- 
ter, We are unable to agree, The 


mere use of the word “should” does 
not mean necessarily that the com- 
pliance with the rule is discretionary. 
It is: well-settled that whether a 
provision is directory or mandatory 
depends on its cbject and purpose, 
not merely on the use of any parti- 
cular word or phrase, The object of 
the Memorandum is to prescribe 
qualifications for the staff of non- 
Government schools and Local Body 
Schools taken over by the State Gov- 
ernment, In that: context, the use 
of the word “should” cannot justify 
the construction that for absorption 
in the post of a Principal of a Higher 


Secondary School, the incumbent 
may or may not posses a post-gra- 
duate degree, In a memorandum 


containing a set of rules prescribing 


qualifications for various posts, it is 
meaningless to provide that incum- 
bent of a certain post may or may 


not possess a certain qualification, if 
the possession of the particular qua- 
lification is considered to be a mat- 
ter of no importance or consequence. 
Paragraph 3 (b) consists of a com- 
plex provision, one part of which 
refers to the requirement of a post 
graduate degree and the other to 
the need to possess a certain amount 
of experience, Both the clauses of 
a single sentence are governed by 
the verb “should”, If the require- 
‘ment as to the possession of a post- 
graduate degree is to be directory in 
character the same consideration 
must apply equally to the require- 
ment of experience, with the result 
that for eligibility for the post of a 
Principal, it would neither be neces- 
sary to possess any particular edu- 
tional qualification nor any particu- 
lar experience of teaching. The ap- 
pointment then to the highest post 
‘in the school would depend upon 
' the sweet will of the appointing 
‘authority, unguided alike in the 
matter of minimum qualification and 


minimum experience, The word 
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“should” occurring in. paragraph 3 
(b) of the Memorandum of 1967 
must therefore be understood in a 
mandatory sense, so that no person 
who does not hold a 
degree and possess the requisite ex- 
perience would be eligible for being 
appointed as the Principal of a 
higher secondary school. 


7. As regards the second limb 
of the argument that since the ap- 
pellant holds the qualification of 
B.A.B.T., she ought to be considered 
as holding a “post-graduate degree”, 
regard must again be had to the 
context in which the particular ex- 
țression occurs and the purpose of 
the prescription, It is not inconceiv- 
able that the expression “post-gra- 


duate degree” may in a broad and 
general sense mean in a given con- 
text any degree obtained after gra- 


duation and which. a graduate alone 
can obtain, But that is not the 
sense in which the Memorandum uses 
the particular expression. By “post- 
graduate degree” is meant a Mas- 
ter’s degree like the M.A. or M.Sc. 
and not a Bachelor’s degree like the 
B.T. In other words, the expression 
connotes the successful completion of 
a course of studies at a higher level 
in any speciality, after the acquisi- 
of a basic qualification at the gradu- 
ate level. The B.T. course of stu- 
dies, we are informed, is open only 
to graduates and in a dictionary 
manner of speaking, the degree of 
“Bachelor of Teaching” may be said 
to be a “post” graduate degree in 
the sense that the degree is obtain- 


able only “after” graduation. That 
is the sense in which the word 
“post?” is used in expressions like 


“post-nuptial’, “post-prandial”, 
“post-operative”, “post-mortem” and 
so forth, In these expressions, 
“post” means simply “after”, the em- 
phasis being on the happening of 
an event after ‘a certain point of 


time, But the expression “post-gra- 
duate degree” has acquired in the 
educational world a special  signific- 


ance, a technical content. A Bache- 
lors degree like the B.T, or the 
LL.B is not considered to be a post- 
graduate degree even though those 
degrees can be taken only after gra- 
duation. In-the refined and elegant 
world of education, it is the holder of 


post-graduate | 
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Master’s. degree like the M. Ed or 
the LL.M. who earns recognition as 
the holder of a post-graduate degree. 
That is the sense in which the ex- 
pression is used in the Memorandum. 
Mr. Sen says that in some foreign 
universities even a Bachelor’s degree. 
obtainable only after graduation, is 
considered as a post-graduate quali- 
fication, We are concerned with the 
interpretation of an -indigenous ins- 
trument and must have regard for 
local parlance and understanding. 
Such awareness and understanding 
compel the construction for which 
we have indicated our preference, In- 
deed, everyone concerned understood 
the rule in the same sense as is evi- 
dent from the permission sought by 
the appellant herself to appear for 
the M, A. examination. She asked 
for that permission in order to qua- 
lify for the Principal’s post. 


8. The appellant made a 
serious grievance that she was dis- 
criminated against in - comparison 
with several others who have been 
appointed as principals in higher 
secondary schools run by the Gov- 
‘ernment. On the record is a state- 


ment (Annexure P-VIII) which does 
show that in schools which were 
from their inception run by the 
Government, several teachers were 
appointed as Principals though they 
did not hold the Master’s degree, Mr. 
Panjwani appearing on behalf of 
the State Government.has given a 
valid explanation for this differentia- 
tion. Speaking generally, in ‘schools 
which were always under Govern- 
ment control, a teacher could aspire 
to become a Principal only after a 
long period of service. Most of the 
19 teachers whose names appear in 
Annexure P-VIII had served for 
about 20 years before being appoint- 
ed as principals. On the other hand, 
private schools like the one in which 
the appellant was working as a 
Headmistress or a principal did not 
follow any such convention and 


ap- 
pointments to the post of the head 
of the school were made therein 


directly and straightway without in- 
sistence on any worthwhile experi- 
ence of teaching. The appellant her- 
|self was appointed to the post of a 


Headmistress directly in the year 
1958. The State Government . had 
|therefore a valid reason for pres- 


Juthika v. State of M. P. (Chandrachud J.) 


- Secondary Education. 


ings taken by the appellant for 


[Prs, 7-10] S.C. 2537 


cribing comparatively stringent quali- 
fications for the post of Principal in 
schools taken over by it from pri- 
vate institutions, It may be added 
that in its own schools, the Govern- 
ment appointed persons holding 
merely the qualification of BA.B.T., 
to the post of Principal by reason of 
the long and valuable experience 
gained by them as teachers and not 
on the supposition that they helda 
post-graduate degree. 


9, Reliance was 
the appellant’s counsel on “Regula- 
tions of the Board of Secondary 
Education, Madhya Pradesh”, in 
support of his submission that the 
qualifications of the teaching staff in 
any institution have to be the same 
as prescribed for the corresponding 
staff in Government institutions. But 
these Regulations have no relevance 
in the present case, They were 
framed under Section 28 (4) of the 
Madhya Pradesh Madhyamik Shiksha 
Adhiniyam, 1965. Regulation 61 and 
the allied regulations on which reli- 
ance is placed show that they were 
framed in order to prescribe condi- 
tions with which an educational ins- 
titution had to comply before seek- 
ing recognition of the Board of 
The various 
conditions prescribed by the Regula- 
tions do not constitute conditions of 
service and can create no rights 
and obligations, contractual or statu- 
tory, as between a school and its 
employees whether the school is a 


placed by 


Government institution or a non- 
Government institution, 

10. Before concluding we 
would like to say that the State 
Government ought to consider the 


request which was made by the ap- 
pellant long since for permissicn to 
appear for the final M.A. Examina- 
tion. She has already passed Part I 
of that examination with Political 
Science as her subject but she was 
refused permission to complete the 
course on the ground that she had 
not yet completed one year’s service 
under the State Government, That 
objection can no longer hold good. 
We are confident that the proceed- 
vln- 
dicating her rights will not be al- 
lowed to stand in her way if and 
when she is found fit and qualified 


2538 S.C, 


for further promotion in accordance 
with the relevant rules, 

11. For these reasons we con- 
firm the judgment of the High 
Court and dismiss the appeal but 
there will be no order as to costs. 

Appeal dismissed. 


‘AIR 1976 SUPREME COURT 2538 
. (From: Kerala)* 
H. R. KHANNA, N. L. UNTWALIA 
AND JASWANT SINGH, JJ. 
The State of Kerala, Appellant 
v. The General Manager, Southern 
Railway, Madras, Respondent. 
. Civil Appeal No. 1367 of 
D/- 30-8-1976. ‘ 


(A) Railways Act (1890), Ss. 3 
(6), 72, 80 — Railway administration 
‘or its General Manager, if a juridical 
person — Scope of Sections 79, 80, 
C.P.C. — Money suit against rail- 
way administration — Right to relief 
— Against’ whom exists — (Civil 
P. C. (1908), Ss. 79, 80, O. 1, R. 3.)° 


The definition of “railway admin- 
istration” in Section 3 (6) of the 
Railways Act that it would mean 
the Manager of the Railway does not 


1968, 


warrant the inference that a suit 
against the railway administration 
-~ can be brought against the Mana- 
ger of that railway. (Para 7) 


The said definition does not make 
the railway administration or its 
General Manager a legal entity or a 
corporate body or a juridical person 
to represent the railway administra- 
tion as such in suits. The claim in 
a suit for recovery of money under 
the Act against the different railway 
administrations owned by the Cen- 
tral Government in accordance with 
the general principle of law contain- 
ed in Order 1 Rule 3 of C.P.C. has 
got to be made against the person 
against whom the right to relief is 
alleged to exist. AIR 1950 Nag 85, 
Approved. (Para 8) 

Section 80, C. P.C. contemplates 
institution of a suit against the Cen- 
_tral Government even though it re- 
lates to a railway. A suit against 


*(A. S. No. 487 of 1961, D/- 25-3-1965 
—(Ker.)). 
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the Central Government in terms of 


Sections 79, C. P.C. will necessarily 
have to be brought against the 
Union of India. (Para 6) 


The demarcation of the different 
State-owned railways as distinct 
units for adminstrative and fiscal 
purposes cannot have the effect of 
conferring the status of juridical 
person upon the respective railway 
administrations -or their General 


Managers for the purpose of civil 
suits, A. S. No. 487 of 1961, D/- 
25-3-1965 (Ker), Affirmed, Case law 
approved. (Para 9) 


(B) Civil P. C. (1908), O. 6 R.17, 
O.1 R.10 (2) — Addition of party 
by plaint amendment at appellate 
stage — Permissibility, 


Where a suit by State of Kerala 
for recovery of certain amount as 
damages against General Manager, 
Southern Railway was dismissed by 
the trial Court because the Union of 
India (the necessary party to the 
suit) was not impleaded as a party 
to suit, but at the appellate stage 
the appellant sought permission to 
add Union of India as a party to the 
suit by an application to amend the 
plaint, the rejection of the applica- 
tion by the appellate Court was justi- 
fied. No useful purpose would have 
served by allowing that application 
as under Art. 131 (a) of the Consti- 
tution a suit by one State against 
Union of India could “only lie in the 
Supreme Court. (Paras 11, 12) 


Cases Referred: Chronological Paras 


AIR 1960 Mad 58 = (1959) 2 Mad 
LJ 479 l 10 
AIR 1953 Assam 193 = ILR (1953) 
5 Assam 326 (FB) 10 
AIR 1950 Nag 85 = 1950 Nag LJ 
128 


AIR 1931 Pat 326 = 13 Pat LT 86 
10 

AIR 1928 Bom 421 = 30 Bom LR 
970 10 
AIR 1924 Bom 306 = 26 Bom LR 71 
10 


Mr. S. V. Gupte, Sr, Advocate 
and Mr. K. M. K. Nair, Advocate 


with him, for Appellant; Mrs. 
Shyamla Pappu, Sr. Advocate, (M/s. 
B. B. Sawhney, Raju Ramchandran 


and Girish Chandra, Advocates with 
her), for Respondent. 
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Judgment of the Court was de- 
livered by 

H. R. KHANNA, J.i— This ap- 
peal by special leave by the State 


of Kerala is against the Full Bench 
decision of the Kerala High Court 
affirming on appeal the judgment 
' and decree of the trial Court where- 
by the suit for recovery of Rupees 
28,208.70 filed by the appellant 
against the General Manager, Sou- 
thern Railway respondent was dis- 
missed, 


2. The appellant booked 2,000 


tons of rice in 21,310 bags from 
Bareilli railway station for being 
transported to Trivandrum central 


railway station as per 10 railway re- 
ceipts during the period from June 
25 to July 5, 1950. According to the 
case of the appellant, the rice deli- 
vered at Trivandrum central railway 
station was short by 79,378 lbs. It 
was also averred that the rice in 327 
bags was found to be damaged, The 
appellants accordingly claimed Rupees 
28,208.70 as damages from the res- 
pondent. ; 

3. The respondent resisted the 
claim of the appellant, inter alia, on 
the ground that the suit was not 
maintainable as the Union of India 
had not been impleaded as a defen- 
dant to the suit and that a suit by a 
State against the Union of India 
could be instituted only in the Sup- 
reme Court of India under Article 
131 of the Constitution, It is not 
necessary to set out the other pleas 
of the respondent, As many as nine 
issues were framed by the trial 
Court. Two of the issues, namely, 
issues Nos. 1 and .3, were treated as 
preliminary issues and arguments 
were heard on those issues, Issues 
Nos. 1 and 3 read as under: 

“1, Is the suit maintainable? 
Can a decree be passed against the 
defendant as now impleaded? 

3. Will the suit lie in this Court? 
Is the suit barred by the provisions 
of the Constitution of India?” 

On issue No. 3 it was held by the 
trial Court that since the Union of 
India had not been made a party to 
the suit, clause (a) of Article 131 of 
applica- 
tion. The suit was accordingly held 
to be not liable to be dismissed on 
that ground, On issue No. 1 the 


. administration to be 


State of Kerala v. G. M., S. Rly. (H. R. Khanna J.) [Prs, 1-4] S.C. 2539 


trial Court held that the Union of 
India was a necessary party to the 
suit and as the Union of India had 
not been impleaded as a party, the 
suit was incompetent. As a result of 
its findings on issue No. 1 the trial 
Court dismissed the suit. The deci- 
sion of the trial Court on issue No. 
1 was affirmed in appeal by the 
High Court. An application was also 
filed at the hearing of the appeal be- 
fore the High Court for impleading 
the Union of India as a party to the 
suit. The High Court rejected that 
application on the ground that no 
useful purpose would be served by 
allowing that ‘application. It was ob- 
served that if the application was 
allowed and the Union of India was 
made a party, the suit would have 
to be dismissed as under Article 131 
(a) of the Constitution a suit by one 
State against the Union of India 
could only lie in the Supreme Court. 
In the result, the High Court dis- 
missed the appeal filed by the ap- 
pellant. 


4, In appeal before us Mr. 
Gupte on behalf of the appellant 
has invited our attention to the de- 
finition of “railway administration” 
in Section 3 (6) of the Indian Rail- 
ways Act, 1890 (Act 9 of 1890) (here- 
inafter referred to as the Act) 
which reads as under: 


“railway administration or ‘ad- 
ministration’ in the case of a railway 
administered by the Government 
means the Manager of the railway 
and includes the Government and, 
in the case of a railway administer- 
ed by a railway company, means 
the railway company;” 


He has further referred to Sections 
72, 74, 76 and 80 of the Act. Ac- 
cording to Section 72, the -responsi- 
bility of a railway administration for 
the loss, destruction or deterioration 
of animals or goods delivered to the 
carried by 
railway shall, subject to other provi- 
sions of the Act, be that of a bailee 
under Sections 151, 152 and 161 of 
the Indian Contract Act, 1872. S. 74 
absolves the railway administration of 
any responsibility for the loss, des- 
truction or deterioration of any lug- 
gage belonging to or in charge of a 
a passenger unless a railway 
servant has booked and given a 
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‘receipt therefor, Section 76 deals 
‘with burden of proof in suits for 
‘compensation against a railway ad- 
‘minstration for any delay, loss, des- 
truction, deterioration or damage. 
Section 80 at the relevant time read 
as under: 


80, Suits for compensa- 
tion for injury to through- 
booked traffic— Notwithstanding 


anything in any agreement purport- 
ing to limit the liability of a rail- 
way administration with respect to 
‘traffic while on the railway of an- 
other administration, a suit for com- 
‘pensation for loss of the life of, or 
„personal injury to, a passenger, or 
ifor loss, destruction or deterioration 
‘of animals or goods where the pas- 
„senger was or the animals or goods 
were booked through over the rail- 
-ways of two or more railway ad- 
ministrations, may be brought either 
against the railway administration 
‘from which the passenger obtained 
ihis pass or purchased his ticket, or 
‘to which the animals or goods 
‘were delivered by the consignor 
thereof, as the case may be, or 
against the railway administration 
on whose railway the loss, injury, 
idestruction of deterioration occurred.” 
It is urged by Mr. Gupte that as, 


according to Section 3 (6) of the 
‘Act, railway administration means 
a Manager of the railway and as 


some of the Ss. 72- to 80 make express 
reference to suits against railway 
‘administration, a suit against the 
General Manager of the railway 
concerned is competent. The trial 
Court and the High Court, accord- 
ing to the learned counsel, were in 
error in holding that the suit was 
not maintainable because of the 
Union of India having not been im- 
pleaded as a party to the suit. 


5. The above argument has 
the quality of being ingenious, at- 
tractive and not lacking in apparent 
plausibility, A closer examination, 
however, reveals its infirmity and 
after giving the matter our earnest 
consideration, we find it difficult to 


accept it. The Act deals with and 
specifies, inter alia, the rights and 
liabilities which arise in case the 


goods consigned to the railways are 
‘not delivered to the consignee, It 
likewise deals with short delivery of 
those goods as well as the cases in 
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which the goods get damaged: dur- 
ing transit. Most of the railways in 
India are owned by the Union of 
India, but there were some minor 
railways which till recently were 
owned by railway companies, The 
definition of “railway administration” 
as given in Section 3 (6) is compre- 
hensive and deals with both types of 
railways, i.e. railways’ administered 
by the Government as well as 
those administered by railway com- 
panies, The words “railway admin- 
istration” have been used in Secs. 72 
to 80 because those sections pertain 
to rights and liabilities of the par- 
ties in both types of cases, i.e., cases 
where liability is incurred by Gov- 
ernment administered railways as 
well as cases in which liability is 
incurred by railway administered by 
railway company. The Act, how- 
ever, does not deal with the ques- 
tion as to who should be impleaded 
as a defendant when a suit is 
brought against the railway admin- 
istration, This is essentially a mat- 
ter relating to the frame of suits, 
and is dealt with by the Code of 
According to Sec- 
tion 79 of the Code, in a suit by or 
against the Government, the autho- 
rity to be named as plaintiff or de- 
fendant, as the case may be, shall be 
(a) in the case of a suit by or against 
the Central Government, the Union 
of India, and (b) in the case of a 
suit by or against a State Govern- 
ment, the State. This section is in 
accordance with Article 300 of the 
Constitution, according to which the 
Government of India may sue or be 
sued by the name of the Union of 
India and the Government of a 
State may sue or be sued by the 
name of the State. It is not dis- 
puted that Southern Railway is 
owned by the Union of India, As 
such, a suit dealing with the alleged 
liability of that railway should have 
been brought against the Union of 
India. 

6. Section 80 of the Code of 
Civil Procedure provides inter alia 
that no suit shall be instituted against 
the Government until the expiration 
of two months next after the no- 
tice in writing has been delivered 
to or left at the office of, in the 
case of a suit against the Central 
Government where it relates to a 
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railway, the General Manager of 
that railway. The above provision 
clearly contemplates institution of a 
suit against the Central Government 
even though it relates to railway. A 
Suit against the Central Govern- 
ment in terms of Section 79 of the 
Code would necessarily have to be 
brought against the Union of India. 


T. The Act no doubt makes 


provision for the liability of the 
railway administration, but from 
that it does not follow that the 


railway administration is a separate 
legal entity having a juristic per- 
sonality capable of being sued as 
such, The definition of “railway ad- 
ministration” in Section 3 (6) of the 
Act that it would mean the Mana- 
ger of the railway does not warrant 
the inference that a suit against the 
railway administration can be 
brought against the Manager of that 
railway. We have to bear in mind 
the distinction between the owner 
of the railway, namely, the Union 
of India, and the authority which 
actually runs the railway and to 
whom duties have been assigned for 
this purpose by the Act. The mana- 
ger of the railway under the Act is 
such authority, When, however, lia- 
bility is sought to be fastened on 
the railway administration and a suit 





is brought against it on that ac- 
count, the suit, in our opinion, 
would have to be brought against 


the Union of India because it is the 
Union who owns the railway and 
who would have the funds to satisfy 


the claim in case decree is awarded 
in such suit. 
8. The scheme of the Act, 


even though there are now hardly 
any company-owned railways in 
India, is to treat different railway 
administrations as different units, 
although all of them may be owned 
by the Union of India. Neither the 
definition of the “railway adminis- 
tration” in Section 3 (6) of the Act 
nor the language of Sections 72 to 
80 of the Act lends support for the 
view that the railway administra- 
tions are to be treated as separate 
personalities, entities or separate 
juridical persons as seems to have 
been observed in the case of Domin- 
jon of India v. Firm Museram 
Kishunprasad, AIR 1950 Nag 35. Yet 
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the treatment of the different rail- 
way administrations as different 
units for the purpose of fasteninz 
liability on the Union of India has 
got significance and relevance, View- 
ed in that light, it would follow thet 
the definition of the “railway admin- 


istration” given in Section 3 
(6) of the Act does not make 
the railway administration or 


its General Manager a legal entity or 
a corporate body or a juridical per- 
son to represent the railway admin- 
istration as such in suits, The claim 
in a suit for recovery of money 
under the Act against the different 
railway administrations owned by 
the Central Government in accord- 
ance with the general principle of 
law contained in Order 1 Rule 3 of 
the Code of Civil Procedure has got 


to be made against the person 
against whom the right to relief is 
alleged to exist. 

9. The significance of treat- 


ing the various railway administra- 
tions as separate units, even though 
they may be State-owned, is to be 
found in Section 80 of the Act, and 
Section 80 of the Code of Civil Pro- 


cedure. For claiming a decree 
against the Union of India under 
the Act the plaintiff has got to 


specify the railway administration or 
administrations on account of which 
liability is sought to be fastened 
upon the Union of India, as contem- 
plated by Section 80 of the Act. The 
institution of the suit has to be 
preceded by service of notice under 
Section 77 of the Act and Sec. 80 of 
the Code to the appropriate authority 
which is the General Manager of 
the railway concerned. The require- 
ment of clause (b) of Sec, 80 of the 
Code that a notice in the case of a 
suit against the Central Govern- 
ment where it relates to a railway 
must go to the General Manager of 
the concerned railway or railways is 
also based upon the assumption that 
it is primarily the liability of the 
railway administration of the said 
railway or railways to satisfy the claim 
of the suitor in accordance with Sec- 
tion 80 of the Act. The demarcation 
of the different State-owned rail- 
ways as distinct units for administra- 
tive and fiscal purposes cannot have 
the effect of conferring the status of 
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juridical person upon the respective 
railway administrations or their 


General Managers for the purpose of 
civil suits. 


10. The Bombay High Court 
in two cases, Sukhanand Shamlal v. 
Oudh & Rohlikhand Rly. AIR 1924 
Bom 306 and Hirachand Succaram 
Gandhy v. G. I. P. Rly. Co., AIR 
1928 Bom 421 has held that a suit 
against a State railway should be 
brought against the Government. 
Similar view was expressed by Patna 
High. Court in Shaikh Elahi Bakhsh 
vi E. I Rly. Administration, AIR 
1931 Pat 326 and a Full Bench of 
Assam High Court in the case of 
Chandra Mohan Saha v. Union 
of India, AIR 1953 Assam 193 
(FB). The observations of a Division 
Bench of the Madras High ‘Court in 
the case of Narayanaswami Iyer v. 
Union of India, AIR 1960 Mad 58 
also lend support to the ahove view. 
It may be stated that the reasoning 
employed in the cases mentioned 
above was different and not identical, 
but whatever might be the nature of 
that reasoning the fact remains that 
the learned Judges -deciding these 
cases were all at. one on the point 
that such a suit should be brought 
against the Government, which 


means in the present case the Union - 


of India. Any contrary view would 
“be against the well-established prac- 
tice and procedure of law, as evi- 
denced by various decisions of the 
High Courts, and as such, must be 
rejected, 


11, Submission has also been 
made on behalf of the appellant that 
the High Court should have allowed 
the appellant to amend the plaint. 
We agree with the High Court that 
the present is not an appropriate 
case in which permission to amend 
the plaint should have been granted. 


12. The appeal consequently 
fails and is dimissed but in the cir- 
cumstances without costs. 


Appeal dismissed. 


S. B. Nadar v, Sun Paper Mill 
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AIR 1976 SUPREME COURT 2542 
(From: Madras) 
R. S. SARKARIA AND P. N. 
SHINGHAL, JJ. 

S, Balsamy Nadar, Petitioner v. 
Sun Paper Mill Ltd. and others, Res- 
pondents. 

Civil Mise. Petn. 
1976, D/- 18-3-1976. 

(A) Supreme Court Rules (1966), 
O. 47, Rr. 4 and 6 — Order of High 


No. 1953 of 


Court suspending order of interim 
injunction passed by City Civil 
Court — Appeal by special leave 


against that order — Ex parte Order 
by Supreme Court staying operation 
of impugned order — Petition for 
clarification — In supersession of its 
earlier order, Supreme Court passed 
order, as extraordinay situation has 
arisen and the entire function of the 
Company stands stultified, (Para 6) 


ORDER: The facts leading to this 
order are that the 14th Annual General 
Meeting of the shareholders of the 
respondent-Company, which is a pub- 
lic limited concern, was scheduled to 
be held on December 29, 1975 at 4.00 
p.m. Due notice of this meeting had 
been issued to all the shareholders. 
Mr. B. R. Adityan, respondent 5 
herein and a shareholder ofthe com- 
pany, served a notice on the Com- 
pany under Section 284 of the Com- 
panies Act for removal of the Mana- 
ging Director, Shri K. P. Kanda- 
samy, from the office of the Director 
in the Board. 5. Balsamy Nadar fil- 
ed a suit in the City Civil Court 
Madras against the Company for an 
injunction restraining it from hold- 
ing the Annual General Meeting on 
December 29, 1975. The City Civil 
Court granted an ex parte interim in- 
junction restraining the Company 
from holding the Meeting. The 
Managing Director, Mr. K. P. Kanda- 


samy did not take any step to get 
the injunction vacated, After this 
order of the City Civil Court, the 


Secretary of the Company is alleged 
to have issued notice to the share- 
holders that owing to the interim in- 
junction issued by the Court the 
meeting would not to be held on 
December 29, 1975. At the instance 
of respondents 2 and 3 in the appeal, 
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a learned Judge of the High Court, 
sitting as Vacation Judge, passed an 
order on December 29, 1975 in Civil 
Misc. Petition No, 14608 of 1975 in 
C.M. A. (unnumbered) and .SR No. 
100108 of 1975 suspending the order 
of the interim injunction passed by 
the City Civil Court. Against that 
order, Shri S. Balsamy Nadar prefer- 
red a Special Leave Petition in this 
Court. He also prayed for: 

(a) an ad interim ex parte order 
staying the operation of the order of 
the Madras High Court, dated 29-12- 
1975, passed in C.M.P. No, 14608 of 
1975 in C.M.A, (unnumbered) and S. R. 
No, 100108 of 1975 and all further 
proceedings theretc; 

(b) an ad interim ex parte order 
restraining the respondents from car- 
rying out the resolutions passed in 
the said 14th Annual General Meet- 
ing held on 29-12-1975 including the 
management of the Company by the 
Directors elected to office at the said 
meeting on 29-12-75. 


2. This Court on January 14, 
1976 granted an ex parte stay of the 
operation of the order impugned 
pending disposal of notice of motion. 
Thereupon on February, 9, 1976, Spe- 
cial Leave was granted and it was 
directed that the appeal be listed for 
hearing in the Ist week of April, 
1976, The earlier stay order was 
confirmed with this modiiication: 

“Status quo as on to-day shall 
be maintained pending the disposal of 
the appeal in this Court.” 


3. On the same day at about 
2.00 p.m. Mr, K. Jayaram, Advocate 
mentioned this matter, As a result, 


the matter again came up be- 
fore us on February 10, 1976. We 
made an order reiterating that “the 


ex parte stay is confirmed and sta- 
tus quo as on to-day shall be main- 
tained pending the disposal of the 
appeal in this Court”, On March 12, 
` 1976, Mrs. S. Bhandare, Counsel for 
respondent No. 1 moved contempt 
petition No. 1953 of 1976 before us. 
In this petition no less than six seri- 
ous allegations were made against 
the respondents who were in mana- 
gement of the Company, It was al- 
leged: , 

(a) that they dismissed, suspended 
or sent on compulsory leave several 
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old and loyal employees of the Com- 
pany and were preventing certain 
other employees from attending to 
their duties, 

(0) that tae Company was facing 
a critical situation in its functioning. 
It has defaulted in its instalmenis 


scheduled to be paid to its bankers 
according to the deferred payments 
scheme entered into between the 


Company and the 
tions. 


i (c) The Company was not in a 
position to execute all the pending 
orders placed by its regular custo- 
mers against advance deposits and it 
was feared that legal proceedings 
might be taken against it for not 
complying with the orders and if 
this situation continued the Company 
would suffer heavy losses. 


_. (d) The purchase of raw mate- 
tials has so much slackened that the 
mill will shortly face scarcity of raw 
materials which is bound to bring 
down the production capacity and 
cause heavy financial losses to the 
Company. 

(e) The company was facing la- 
bour and industrial problems. 


4, This matter was mentioned 
on the 10th and was listed on the 
12th of March, 1976. Mr. Jayaram, 
Advocate for respondents 2 and 3 
was present, He was unable to deny 
these allegations as he said that he 
had no notice that the matter was 
coming up for consideration or clari- 
fication of the stay order. Anyway, 
from the. allegations made it appear- 
ed to us that immediate modification 
of this Court’s order was necessary 
to save the Company from the extra- 
ordinary critical situation which was 
then said to be developing. We, there- 
fore, passed this order:— 


“Mr. K. Jayaram, ~ Advocate 
says that he did not have sufficient 
notice for fixation of this matter for 
to-day. In any way, an extraordi- 
nary situation has arisen and the en- 
tire function of the company stands 
stultitied. We therefore, modify our 
stay order of the applicant.” 


5. Respondents 2 and 3 have 
now come up for seeking clarification 
of this Court’s order dated March 
12, 1976 and an affidavit has been 
filed in which they have refuted the 
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aforesaid allegations levelled in the 
contempt petition. 


6. Mr, Daphtary appearing for 
respondent 3 contends that on the 
12th there was no petition before 
this Court, for seeking clarification of 
this Court’s order of the 9th/10th 
February, 1976. Our attention has 
been drawn to the relief prayed for 
in the contempt petition. On merits, 
it is submitted, this Courts order 
of the 9th/10th February 1976 has 
instead of resolving created more 
` eemplications, It is stressed that the 
stay order could operate only pro- 
spectively and not retrospectively 
undoing something already done, We 
have also heard Mr, Tarkunde, ap- 
pearing for the other side. To meet 
the situation that has arisen, in the 
interests of maintaining the normal 
functioning of the Company, we 
would in supersession of our earlier 
stay order direct that the old Direc- 
tors M/s. Kejriwal and K. Pasupathi 
whose terms are said to have expir- 
ed on the 29th December, 1975 shall 
not participate in the management, 
meetings or in controlling the affairs 
of the Company in that capacity, Fur- 
ther, the two Directors, namely Mr. 
T. R. Beem Singh and Uthira Pan- 
dian who are said to have been elect- 
ed in place of the retiring Directors 
in the meeting held by the respon- 


dents and some other shareholders 
on the 29-12-1975 — the validity 
of which is in question — shall 


also refrain from taking any part in 
the meetings, management, control or 
direction of the Company during the 
pendency of this appeal. The mana- 
gement, control and direction of the 
Company and its affairs shall, dur- 
ing the pendency of this appeal, be 


carried on by the Managing-Direc- 
tor-Chairman, Shri K. P. Kanda- 
samy, and the other four Directors, 


namely, Shri S. T. Adityan, Shri B. 
S. Adityan, Shri K. Maheshwaran 
land Shri T, R. Dharanidharan (Nomi- 
nee Director of Tamilnadu Indus- 
: [trial Investment Corporation). 
iNothing in this order shall affect 
Janything done, commitments made 
or liabilities incurred or obligation 
Jundertaken, prior to this date and 
iduring the. pendency of this petition. 
Further implementation as from to- 
day of the resolutions passed ‘in the 
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Annual General Meeting on the 29th 
December, 1975 shall remain stayed. 
It is further directed that the Com- 
mittees constituted under the resolu- 
tions dated 29th December, 1975 and 
subsequently, if any, shall not func- 
tion hereafter. 

Order accordingly. 


AIR 1976 SUPREME COURT 2544 
(From: Punjab and Haryana)* 
V. R. KRISHNA IYER. A. C. 
GUPTA AND S. MURTAZA 

FAZL ALI, JJ. 


Daffadar Bhagat Singh and Sons, 
Appellants v, The Joint Excise and 
Taxation Commissioner, Punjab, 
Patiala and another, Respondents. 

Civil Appeal No. 4 of 1971, D/- 
5-9-1975, 

(A) Punjab General Sales Tax 
Act (46 of 1948), Section 6 and Sch. 
8, Entry 18 — Exemption under En- 
try 18 — ‘Meat on hoof’, whether 
taxable, L.P. A, No. 107 of 1970, D/- 
19-5-1976 (Punj. & Har.), Reversed. 


Under Sec, 6 read with Entry 18 
of Schedule 8 to the Act no tax is 
payable on the sale of meat, fish and 
eggs except when sold in tins, bot- 
tles or cartons, (Para 2) 

The assessees are a firm of army 
contractors, registered as a dealer 
under the Act, Under the contract 
between them and the army authori- 
ties, they hed to supply, among other 
things, meat and meat on hoof. Ac- 
cording to the Taxation Commis- 
Sioner ‘meat on hoof’ was an army 
term for goat and sheep and was 
taxabie, and did not come under 
Entry 18. The writ petition filed by 
the assessee was dismissed by the 
Single Judge of the High Court and 
the Division Bench affirmed the order 
of dismissal. The contract was nei- 
ther annexed to the writ petition nor 
it was shown to the Judges hearing 
the appeal. 

Held that the question whether 
what was sold by the assessees to the 
army authorities as ‘meat on hoof 
was really meat, or it was live ani- 


*(L. P.A. No..107 of 1970, D/- 19-5- 
1970—(Punj, and Har.)), 
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mals that were sold, would depend 
on a correct reading of the contract 
between the’ parties. Therefore as the 
question could be answered only on 
a proper appreciation of the terms 
of the agreement, the case was re- 
manded to the Single Judge of the 
High Court for disposal of the mat- 
ter according to law on a considera- 
tion of the relevant contract. 
‘(Paras 6,7) 
However, it was observed that 
the view taken by the Single Judge 
and affirmed by the Division Bench 
that “meat on hoof is preserved 
meat, the preservation being in the 
natural carton consisting of the skin 
of the animal” cannot be accepted. 
The skin covering the flesh of the 
animal preserves its life; to think 
that the skin is a carton for the 
flesh which can be used for food 
after the animal is slaughtered, goes 
against commonsense, L.P.A. No. 107 
of 1970, D/- 19-5-1970 (Punj. & Har.), 
Reversed, (Para 6) 


Mr. S. T. Desai, Sr. Advocate, 
(M/s. B. P. Maheshwari and Suresh 
Sethi, Advocates with him), for Ap- 
pellants: Mr. O. P. Sharma, Advo- 
cate, for Respondents. 


Judgment of the Court was de- 
livered by 

GUPTA, J.:— In this appeal by 
special leave the only question is 
whether ‘meat on hoof’ is taxable 
under the Punjab General Sales Tax 
Act, 1948 (hereinafter referred to as 
the Act). This can be answered only 
after one is able to gather the mean- 
ing of that expression as used in 
this case. 

2. The question arises on the 
following facts. The appellants are 
a firm of army contractors, registered 
as a dealer under the Act as also 
under the Central Sales Tax Act. 
Under the contract between them 
and the army authorities, they had 
to supply, among other things meat 
and meat on hoof. Under Section 6 
read with Entry 18 of Schedule B to 
the Act no tax is payable on the 
sale of meat, fish and eggs except 
when sold in tins, bottles or cartons. 
For the year 1965-66 the appellants 
were assessed on the returns. filed by 
them, and the sale of meat’ to the 
army, whether in- dressed form or as 
.mėat on hoof, was not taxed. Sub- 
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sequently the Joint Excise and Taxa- 
tion Commissioner, Punjab, Patiala, 
issued notices to the appellants seek- 
ing to reopen the assessrnent 
under Sec. 21 and impose penalty on 
the appellants under Sec. 10 (7) of 
the Act. According to the Commis- 
sioner ‘meat on hoof? was an army 
term for goat and sheep and was 
taxable, and did not come under 
Entry 18 of Schedule B. The appel- 
lants filed a writ petition in the 
High Court of Punjab and Haryana 
for quashing the said notices. <A 
learned single. Judge of the High 
Court dismissed the writ petition, and 
on appeal a Division Bench affirmed 
the order of dismissal. 

3. The case of the appellants 
will appear from paragraphs 4 and 
9 of the writ petition. 

“4. That the terms of the con- 
tract between the petitioner and the 
army authorities clearly indicate that 
the meat could be in a dressed form 
or could be on hoofs, The goats or 
sheep (meat) would be supplied by 
the petitioner, and transported by the 
army to such destinations as it de- 
sired, and the petitioner was paid 
the price on the basis of the weight 
of the material supplied, The sheep 
or goats were not valued as such, 
but the value was calculated on the 
basis of the weight.” 


"9. That the contract between 
the petitioner and the army authori- 
ties clearly indicated that it related 
to the supply of meat, and it was 
for the army authorities to decide 
whether to receive the same in the 
dressed form or on hoofs, Of course, 
when the supply was made on hoofs, 
for the calculation of value, 50% of 
the weight of the animal was consi- 
dered to be dressed meat, and paid 
for accordingly.” 

In answer to the allegations made in 
these two paragraphs, the counter af- 
fidavit filed on. behalf of the respon- 
dents, Joint Excise and Taxation 


Commissioner, Punjab, Patiala, and 
the State of Punjab, stated that the 
terms of the contract between the 


dealer and the army authorities were 
not relevant and that the goods sup- 
plied were taxable. 

4, In-the High Court, before 
the single Judge as-also the Division 
Bench; two contentions were raised 
on behalf of the appellants before 
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us: first, that even assuming ‘meat 
on hoof’ meant live sheep and goats, 
no sales tax would still be payable 


as the definition of goods in Sec. 2- 


(e) of the Act did not include ani- 
mals; and, secondly, that what was 
sold under the contract was really 
meat and not live sheep and goats. 
The trial Court negatived both the 
contentions, As the first contention 
raised in the High Court was given 
up before us.by Mr. S. T. Desai 
appearing for the appellants we 

_ @re concerned only with the other 
‘contention that what was sold under 
the contract was meat, not live ani- 
mals, On this question this is what 
the learned single Judge held: 


“The question that arises for de- 


‘cision is whether "meat on 
‘hoofs” as termed by the 
‘petitioner is . exempt from the 


ipayment of sales tax. Meat is 
‘made or comes into being after the 
animal is slaughtered and till then 
‘the meat of the animal is encased in 
its natural packing, the skin, and is 
‚preserved as such till the animal is 
slaughtered. Meat sold in tins, bot- 
tles or cartons is not exempt from 
ithe payment of sales tax under En- 
try No. 18 in Schedule “B” to the 
‘Act which leads to the conclusion 
peat meat in preserved form is not 


: exempt, Meat on hoofs is also pre- . 


served meat, the preservation being 
lin the natural carton consisting of 
‘the skin of the animal, I, therefore, 
hold that ‘meat on hoofs” is not ex- 
empt from the levy of sales tax 
. under entry No, 18 in Schedule “B” 
' to the Act.” 


' The Division Bench hearing the Let- 
. ters Patent appeal found no reason 
to differ from the finding of the 
learned single Judge on this point. 


5. Before us it was argued, 
' as was done before the High Court, 
that on a correct reading of the con- 
_ tract between the appellants and the 
. army authorities it would be clear 
that by meat on hoof what was 
meant was only the meat content of 
the animals. This would be clear, it 
‘was submitted, from the fact that 
the price paid by the buyer was on 
the basis of the meat content of the 
- animal, that 50 per cent of the 
weight of the animal was taken as 
the amount of dressed meat. It was 
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pointed out that the learned single 
Judge had noted in his Judgment 
that this position was not disputed. 


6. We find it difficult to ap- 
preciate the view taken by the 
learned Single Judge which has been 
affirmed by the Division Bench 
that “meat on hoof is preserv- 
ed meat, the preservation being in 
the natural carton consisting of the 
skin of the animal.” The skin cover- 
ing the flesh of the animal preser- 
ves its life; to think that the skin 
is a carton for the flesh which can 
be used for food after the animal is 
slaughtered, in our opinion, goes 
against commonsense., Counsel for 
the respondents submitted that ‘meat 
on hoof? in army vocabulary meant 
the live animal, Whether what was 
sold by the appellants to the army 
authorities as meat on hoof was real- 
ly meat, or it. was live animals that 
were sold, would depend on a cor- 
rect reading of the contract between 
the parties. The contract was not 
annexed to the writ. petition and the 
Division Bench of the High Court has 
observed that it was not shown to 
the learned Judges at the hearing of 
the appeal; it is however not clear 
whether the learned Judges asked 
for a copy of the contract which the 
appellants failed to produce. On be- 
half of appellants extracts from the 
contract were handed up to us, but 
the counsel for the respondents 
seemed to think that there were other 


terms in the contract, regarding 
‘skins for instance, which have a 
bearing on what was sold. We are 


therefore not in a position to decide 
for ourselves what exactly was the 
contract between the parties, In a 
way the respondents are also res- 
ponsible for this state of affairs hav- 
ing taken up the stand in the coun- 
ter affidavit filed in the High Court 
that the terms of the contract were 
not relevant. As we feel that the 
question can be answered only on a 
proper appreciation of the terms of 
the agreement between the appel- 
lants and the army authorities the 
case must go back to the High 
Court for disposal of the matter ac- 
cording to law on a consideration of 
the relevant contract; the appellants 


will file copy of the contract, sup- 
ported by an affidavit, before the 


os 
a 


x 


1976 


hearing of the matter in the High 
Court. i ` 

7. The appeal is allowed, the 
Judgment of the single Judge and 
that of the Division Bench are set 
aside, and the case is remitted to 
the learned single Judge for dispo- 
sal according to the direction given 
above and in accordance with law. 
There will be no order as to costs. 
, Appeal allowed. 


AIR 1976 SUPREME COURT 2547 
(From: Allahabad)* 

H. R. KHANNA, R. S. SARKARIA 
AND JASWANT SINGA, JJ. 
The State of U. P., Appellant 

v. Ram Chandra Trivedi, Respondent. 


Civil Appeal No, 258 of 1976, 
D/- 1-9-1976. 

(A) Constitution of India, Article 
311 (2) — Termination of temporary 
service — State having right in 
terms of contract and service rules 
— Order not casting stigma — Court 


cannot go behind order to find out 
motive in passing order. S. A. No. 
2261 of 1966, D/- 3-1-1975 (All), Re- 
versed, 

When there are no express words 
in the impugned order itself which 
throw a stigma on the Government 
servant, the Court would not delve 
into Secretariat files to discover 
whether some kind of stigma could 
be inferred on such research. AIR 
1967 SC 1264, Foll, (Para 25) 

Held, that the plaintiff was a 
temporary hand and had no right to 
the post. Both under the contract of 
service and the service rules govern- 
ing the plaintiff, the State had a 
right to terminate his services by 
giving him one month’s notice. The 
order was ex facie an order of ter- 
mination of service simpliciter, It 
does not cast any stigma on the 
plaintiff nor does it visit him with 
evil consequences, nor is it founded 
on misconduct. In the circumstances, 
the plaintiff: could not invite the 
Court to go into the motive behind 
the order and claim the protection of 
Article 311 (2) of the Constitution. 
Thus the High Court was in error in 
arriving at the finding that the im- 


*(Second Appeal No, 2261 of 1966, 
D/- 3-1-1975—(AlL.)). 
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pugned order was passed by way of 
punishment by probing into the de- 
partmental correspondence that pass- 
ed between the superiors of the 
plaintiff, S. A. No. 2261 of 1966, D/- 
3-1-1975 (All), Reversed, 
(Paras 23, 24) 
(B) Constitution of India, Article 
141 — Supreme Court decision — 
Binding nature on High Court — 
Conflicting views of Supreme Court 
— Principles to be followed by High 
Court. (Precedents — Judicial prece- 
dents). 


Constitutional position as regards 
the powers of Court to go behind 
the orders of termination to find out 
motive of Government is clear. Even 
in cases where a High Court finds 


any conflict between the views ex- 
pressed by larger and smaller  ben- 
ches of this Court, it cannot dis- 


regard or skirt the views expressed 
by the larger benches, The proper 
course for a High Court in such a 
cake is to try to find out and follow 
the opinion expressed by larger ben- 
ches of the Supreme Court in prefer- 
ence to those expressed by smaller 
benches of the Court which practice, 
hardened as it has into a rule of'law, 
is followed by the Supreme Court 
itself, 1976 U.J. (SC) 717, Fol. 
(Para 22) 
(C) Civil P. C. (1908), S. 100 — 
Concurrent finding of fact that ter- 
mination of service was not by way 
of punishment — Interference by 
High Court with finding is not justi- 
fied even if finding is erroneous—S. A. 
No. 2261 of 1966, D/- 3-1-1975 (All), 


` Reversed, (Case law discussed), 


(Para 25) 


Cases Referred: Chronological Paras 


AIR 1976 SC 1766 = (1976) 3 SCC 
334 = 1976 Lab IC 1146 21 
1976 UJ (SC) 717 = (1976) 2 Serv 
LR 519 22, 
AIR 1975 SC 1096 = 1975 Lab IC 
686 6, 20 
AIR 1974 SC 423 = (1974) 2 SCR 
335 = 1974 Lab IC 353 6,18, 21 


AIR 1974 SC 1317 = (1974) 3 SCR 


754 = 1974 Lab IC 858 16, 17 
AIR 1974 SC 2192 = (1975) 1 SCR 
814 = 1974 Lab IC 1380 19, 21 
ATR 1972 SC 1329 = (1972) 3 SCR 


660 = 1972 Lab IC 665 - 21 
AIR 1971 SC 1011 = (1971) 2 SCR 
191 = 1971 Lab IC 724 16, 21. 
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AIR 1970 SC 158 = (1970) 
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(1969) 3 SCC 603 16 
AIR 1968 SC 1089 = (1968) 3 SCR 
. 234 = 1968 Lab IC 1286 15, 16, 21 
AIR 1967 SC 1264 = (1967) 2 SCR 
2 


1 SCR 
21 


496 
(1967) 1 Lab LJ 718 = 15 Fac LR 
347 (SC) 21 
AIR 1966 SC 1529 = (1966) 3 SCR 
' 106 21 


AIR 1964 SC 449 = (1965) 2 ar 53 
1 


, 21 
AIR 1964 SC 1854 = (1964) 5 er 
1 


190 , 16 
AIR 1963 SC 302 = (1963) 3 SCR 
604 25 
AIR 1963 SC 531 = (1963) 3 SCR 
716 12 
AIR 1963 SC 1552 = (1964) 2° SCR 
, 135 13 
AIR 1963 SC 1633 = (1964) 2 SCR 
673 i 25 
(1963) Civil Appeal No. 590 of 1962, 
' D/- 23-10-1963 (SC) 21 


AIR 1962 SC 8 = (1962) 1 SCR 


‘AIR 1962 SC 791 = (1962) Supp a 


SCR 92 
AIR 1961 SC 177 = (1961) 1 SCR 
‘ 606 11, 14, 21 
‘AIR 1961 SC 1720 = (1962) 2 SCR 
* 509 , 25 
AIR 1960 SC 689 = 1960-1 Lab LJ 
| 577 10, 14 
AIR 1959 SC 1204 = (1960) 1 SCR 
ee a 25 
‘AIR 1958 SC 36 = 1958 SCR 828 
9, 16, 21 
AIR 1958 SC 905 21 
AIR 1956 Bom 455 = 58 Bom E 
673 

‘AIR 1954 SC 369 = (1955) 1 SCR 
| 26 8, 9 
|AIR 1953 SC 250 = 1953 SCR 655 

Mr. G. N. Dikshit, Sr. Advocate 
‘and Mr. O. P. Rana, Advocate with 
him, for Appellant; M/s.. Promod 


, Swarup and Manoj Swarup, for Res- 
pondent. 


Judgment of the Court was de- 
,livered by 
| JASWAST SINGH, J.:— This ap- 
‘peal by special leave is directed 
‘against the judgment and decree 
' dated January 3, 1975 of the High 
| Court of Judicature ‘at Allahabad set- 
‘ting aside the judgment and decree 
: dated July 27, 1965, of the Second 


A.L. RB. 


Additional Civil ‘Judge, Jhansi, 
whereby the latter affirmed the judg- 
ment and decree of the trial Court 
dismissing the respondent’s suit for 
declaration that order dated Novem- 
ber 29, 1961, passed by the Superin- 
tending Engineer, Circle IV, Irriga- 
tion Works, Jhansi, U, P, terminating 
the services of the respondent was 
void and ineffective in law and he 
was entitled to recover a sum of 
Rs, 2147/- as arrears of pay and dear- 
ness allowance from the appellant. 
2. The facts leading to this 
appeal are: The respondent herein 


‘ was appointed as a temporary clerk 


in Gur Sarain Canal Division, Jhansi, 
on May 16, 1954. Seven years later. 
the respondent was required to ap- 
pear in a departmental examination 
which was held in July, 1961. On 
July 12, 1961, an optional typewrit- 
ing test was held by the : Depart- 
ment. In that test the Executive En- 
gineer, Investigation and Planning 
Division, Jhansi, it is alleged, detect- 
ed Gopal Deo Santiya,. a clerk of 
Bhander Canal Division, attempting 
to personate and appear for the res- 
pondent. He obtained the explana- 
tions of both the clerks and reported 
the matter to* the Superintending 
Engineer of his Division, Considering 
the explanations tendered by the 
clerks to be unsatisfactory, the 
Superintending Engineer brought the 
matter to the notice of the Chief 
Engineer, Irrigation Department, 
Lucknow. The Chief Engineer wrote 
back to the Superintending Engineer 
asking him to award suitable punish- 
ment to the aforesaid two clerks, The 
Superintending Engineer thereafter 
issued orders terminating the ser- 
vices of both the clerks, The order 
that was passed in respect of and 
served on the respondent ran as fol- 
lows:— 


“No. E-70/IV/259 Dated Jhansi, 
November 29, 1961 
OFFICE MEMORANDUM 

Shri Ram Chandra Trivedi, 
Temporary ‘Routine Grade 
Clerk is hereby served with 
one month’s notice to the ef- 
fect that his services shall not 
be required after one month 
from the date of receipt of 
this Notice. 

j Sd/- S. P. Sahni, 
Superintending Engineer.” 
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3. The respondent attempted 
to have the above order rescinded by 
making representations to the Chief 
Engineer, and the. Minister of: Irri- 
gation, U, P, which proved abortive. 
The respondent thereupon challenged 
the aforesaid order of termination of 
his services by instituting the afore- 
said suit averring inter alia that the 
order not being an order of termina- 
tion of his service simpliciter but 
being one passed by way of punish- 
ment, attracted the applicability of 
Article 311 of the Constitution which 
not having been complied with ren- 
dered the order void and ineffective 
in law. The suit was resisted by the 
appellant on the ground that the 
respondent was only a temporary 
hand; that under the contract of ser- 
vice as also the rules applicable to 
temporary Government. servants, the 
respondent was liable to be discharg- 
ed any time even though an enquiry 
in respect of a charge of miscon- 
duct might have been instituted 
against him; and that the impugn- 
ed order not having been passed as 
a measure of punishment but being 
a simple order of termination of the 
respondent’s services without casting 
any stigma on him or visiting him 
with evil consequences, was valid 
both under the aforesaid rules and 
the contract of service, The grounds 
of attack made against the impugned 
order did not find favour with the 
trial Court which dismissed the suit. 
Aggrieved by the judgment and de- 
cree of the trial Court, the respon- 
dent took the matter in appeal to 
the Second Additional Civil Judge, 
Jhansi, who affirmed the judgment 
and decree of the trial Court. 


4. Both the Courts 
that the impugned order was valid 
in law as it was a simple order of 
termination of service and not hav- 
ing been passed by way of punish- 
ment, it did not attract the provi- 
sions of Article 311 (2) of the Con- 
stitution. Dissatisfied with these 
judgments, the respondent preferred 
a second appeal to.the High Court of 
Judicature at Allahabad, which as 
already stated was allowed by a 
learned Single Judge of that. Court. 
While oversetting the concurrent 
findings of fact arrived at by the 
courts below and decreeing the res- 
pondent’s aforesaid suit, the learned 


found 
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Single Judge went through the offi- 
cial correspondence preceding the 
passing of the impugned order and 
observed that a close scrutiny of the 
facts on record showed that . the 
order was passed by way of punish- 
ment on the basis of the enquiry 
proceedings and as a result of the 
recommendation made by the Execu- 
tive Engineer followed by the direc- 
tion issued by the Chief Engineer 
that the respondent should be suit- 
ably punished, It is against this 
judgment and decree that the present 
appeal has been preferred by the 
State of U. P. 


5. Mr. Dixit, learned counsel 
appearing on behalf of the appellant, 
has urged that the High Court acted 


-illegally in reversing the concurrent 


findings of fact arrived at by the 


courts below and quashing the im- 
pugned order which was a simple 
order of termination of the respon- 


dent’s services and had been validly 
passed in accordance with the rules 
relating to temporary Government 
servants and the contract of service. 
He has further contended that the 
learned Single Judge could not probe 
into the departmental files to support 
his finding that the impugned order 
was passed against the respondent by 
way of punishment. He has, in sup- 
port of his submissions, relied upon 
a number of decisions of this Court. 


6. As against this, it has been 
vehemently urged by Mr, Garg, 
learned counsel for the respondent, 
that the constitutional position in re- 
gard to the order of the impugned 
nature is not well settled in view of 
the conflicting decisions of this Court 
particularly in view of the observa- 
tions made in State of U. P. v. Sug- 
har Singh, (1974) 2 SCR 335 = 
(1974) 1 SCC 218 = (AIR 1974 SC 
423) and State of Punjab v. P, S. 
Cheema, AIR 1975 SC 1096. Mr. Garg 
has further contended that the cir- 
cumstances attending the issue of the 
impugned order clearly establish that 
it was passed by way of punish- 
ment. 


7. It would, in our opinion, 
be appropriate at the outset to refer 
to the decisions of this Court which 
have an important bearing on the 
instant case and to dispel the doubts 
sought to be created by Mr. Garg 


| 
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with regard to the constitutional 
position in relation to the applicabi- 
lity of Article 311 (2) of the Consti- 
tution resulting from the said deci- 
sions. 


8. In Satish Chandra Anand 
v. Union of India, 1953 SCR 655 = 
(AIR 1953 SC 250) it was held by 
this Court that any and every ter- 
mination of service does not amount 
to dismissal or removal and a ter- 
mination of service brought about by 
exercise of a contractual right is not 
‘per se dismissal or removal, On the 
same reasoning, this Court laid down 
in Shyam Lal v. State of U. P, 
(1955) 1 SCR 26 = (AIR 1954 SC 
369) that the termination of service 
by compulsory retirement in terms of 
a specific rule regulating the condi- 
tions of service is not tantamount to 
the infliction of punishment and 
does not attract Article 311 (2). 


| 9, In Parshotam Lal Dhingra 
'v. Union of India, 1958 SCR 828 = 
(AIR 1958 SC 36) which is regarded 
as the Magna Carta of the Indian 
‘Civil Servant, Das, C. J., speaking for 
the majority made the following il- 


‘luminating observations: — 


“Shortly put, the principle is 
ithat when a servant has right to a 


‘post or to a rank either under the 
Iterms of the contract of employ- 
ment, express or implied, or under 


the rules governing the conditions of 
ihis service, the termination of the 
‚service of such a servant or his re- 
duction to a lower post is by itself 
‘and prima facie a punishment, for it 
operates as a forfeiture of his right 
‘to hold that post or that rank and 
‘to get the emoluments and other 
‘benefits attached thereto, But if the 
servant has no right to the post, as 
‘where he is appointed to a post, per- 
: manent or temporary either on pro- 
‘bation or on an officiating basis and 


‘whose temporary service has not 
‘ripened into a quasi-permanent 
' service as defined in the 
‘Temporary Service Rules, the 


termination of his employment does 
| not deprive him of any right and 
i cannot, therefore, by itself be a 
‘punishment. One test for determin- 
‘ing whether the termination of the 
‘service of a Government servant is 
_by way of punishment is to ascer- 
, tain whether the servant, but 
i 


i 


for 
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such termination, had the right to 
hold the post, If he had a right to 
the post as in the three cases here- 
inbefore mentioned, the termination 
of his service will by itself be a 
punishment and he will be entitled 
to the protection of Article 311. In 
other words and broadly speaking, 
Article 311 (2), will apply to those 
cases where the Government servant, 
had he been employed by a private 
employer, will be entitled to main- 
tain an action for wrongful dismissal, 
removal or reduction in rank. To put 
it in another way, if the Govern- 
ment has, by contract, express or 
implied, or, under the rules, the 
right to terminate the employment at 
any time, then such termination in 
the manner provided by the contract 
or the rules is, prima facie and per 
se, not a punishment and does not 
attract the provisions of Art 311. 


It does not, however, follow that, 
except in the three cases mentioned 
above, in all other cases, termination 
of service of a Government servant 
who has no right to his post, e.g., 
where he was appointed to a post, 
temporarily or permanent, either on 
probation or on an officiating basis 
and had not acquired a quasi-per- 
manent status, the termination can- 
not, in any circumstance, be a dis- 
missal or removal from service by 
way of punishment, Cases may arise 
where the Government may find a 
servant unsuitable for the post on 
account of misconduct, negligence, 
inefficiency or other disqualification. 
If such a servant was appointed to a 
post, permanent or temporary, either 
on probation or on an officiating 
basis, then the very transitory cha- 
racter of the employment implies 
that the employment was terminable 
at any time on reasonable notice 
given by the Government, Again if 
the servant was appointed to a post, 
permanent or temporary, on the ex- 
press condition or term that the em- 
ployment would be terminable on 
say a month’s notice as in the case 
of Satish Chander Anand v. Union 
of India, (ATR 1953 SC 250) (supra), 
then the Government might at any 
time serve the requisite notice, In 
both cases the Government may pro- 
ceed to take action against the ser- 
vant in exercise of its powers under 
the terms of the contract of em- 


i 
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ployment, express or implied, or 
under the rules regulating the con- 
ditions of service, if any be applic- 
able, and ordinarily in such a situa- 
tion the Government will take 
course, But the Government may 
take the view that a simple termina- 
tion of service is not enough and 
that the conduct of the servant has 
been such that he deserves a punish- 
ment entailing penal consequences. In 
such a case the Government may 
choose to proceed against the servant 
on the basis of his’ misconduct, negli- 
gence, inefficiency or the like and in- 
flict on him the punishment of dis- 
missal, removal or reduction carry- 
ing with it the penal consequences. 
In such a case the servant will be 
entitled to the protection of Art, 311 
(2). 


The position may, therefore, be 
summed up as follows: Any and 
every termination of service is not 
a dismissal, removal or reduction in 
rank, A termination of service 
brought about by the exercise of a 
contractual right is not per se dis- 
missal or removal, as has been held 
by this Court in Satish Chander 
Anand v. The Union of India (supra). 
Likewise the termination of service 
by compulsory retirement in terms 
of a specific rule regulating the 
conditions of service is not tant- 
amount to the infliction of a punish- 
ment and does not attract Article 
311 (2), as has also been held by this 
Court in Shyam Lal v, State of 
Uttar Pradesh, (AIR 1954 SC 369) 
(supra), In either of the two above- 
. mentioned cases the termination of 
“ the service did not carry with it 
the penal consequences of loss of 
pay, or allowances under Rule 52 of 
the Fundamental Rules, It is true 
that the misconduct, negligence, in- 
efficiency or other disqualification 
may be the motive or the inducing 
factor which influences the Govern- 
ment to take action under the terms 
of the contract of employment or 
the specific service rule, nevertheless, 
if a right exists, under the contract 
orthe rules, to terminate the service 
the motive operative on the mind of 
the Government is, as Chagla C. J. 
has said in Shrinivas Ganesh vV. 
Union of India, AIR 1956 Bom 455 
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wholly irrelevant. In short, if the 
termination of service is founded on 
the right flowing from 
the service rules then, prima facie, 
the termination is not a punishment 
and carries with it no evil conse- 
quences and so Art. 311 is not at- 
tracted. But even if the Government 
has, by contract or under the rules, 
the right to terminate the employ- 
ment without going through the pro- 
cedure prescribed for inflicting the 
punishment of dismissal or removal 
or reduction in rank, the Government 
may, nevertheless, choose to punish 
the servant and if the termination of 
service is sought to be founded on 
misconduct, negligence, inefficiency 
or other disqualification, then it ‘is a 
punishment and the requirements of 
Art. 311 must be complied with. As 
already stated if the servant has 
got a right to continue in the post, 
then, unless the contract of employ- 
ment or the rules provide to the 
contrary, his services cannot be ter- 
minated otherwise than for miscon- 
duct, negligence, inefficiency or other 
good and sufficient cause. A termi- 
nation of the service of such a 
servant on such grounds must be a 
punishment and, therefore, a dismis- 
sal or removal within Art. 311, for 
it operates as a forfeiture of his 
right arid he is visited with the evil 
consequences of loss of pay and al- 
lowances, It puts an indelible stigma 
on the officer affecting his future 
career.. A reduction in rank likewise 
may be by way of punishment or it 
may be an innocuous thing, If the 
Government servant has a right to a 
particular rank, then the very reduc- 
tion from that rank will operate as 
a penalty, for he will then lose the 
emoluments and privileges of that 
rank, If, however, he has no right 
to the particular rank, his reduction 
from an officiating higher rank to 
his substantive lower rank will not 
ordinarily be a punishment. But the 
mere fact that the servant has no 
title to the post or the rank and the 
Government has, by contract, express 
or implied. or under the rules, the 
right to reduce him to a lower post 
does not mean that an order of re- 


contract or . 
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duction of a servant to a lower post 
or rank cannot in any circumstance 
be a punishment. The real test for 
determining whether the reduction in 
such cases is or is not by way of 
punishment is to find out if the 
order for the reduction also visits the 
servant with any penal consequences. 


“Thus if the order entails or pro- 
vides for the forfeiture of his pay 
or allowances or the loss of his 
seniority in his substantive rank or 
the stoppage or postponement of his 
future chances of promotion, then 
fhat circumstance may indicate that 
although in form the Government 
had purported to exercise its right 
to terminate the employment or to 


reduce the servant to a lower rank 
under the terms of the 
contract ` of employment or 


under the rules, in truth and reality 
the Government has terminated the 
employment as and by way of pe- 


nalty. The use of the expression 
“terminate” or “discharge” is not 
conclusive, In spite of the use of 


such innocuous expressions, the court 


has to apply the two tests mention-. 


ed above, merely, (1) whether the 
servant had a right to the post or the 
rank or (2) whether he has been 
visited with evil consequences of the 
kind hereinbefore referred to? If the 
case satisfied either of the two tests 
then it must be held that the servant 
has been punished and the termina- 
tion of his service must be taken as 
a dismissal or removal from service 
or the reversion to his substantive 
rank must be regarded as a reduc- 
tion in rank and if the requirements 
of the rules and Art. 311, which 
ive protection to Government ser- 
vant have not been complied with, 
the termination of the service or 
the reduction in rank must be held 
to be wrongful and in violation of 
the constitutional right of the ser- 
vant.” 


10. In State of Bihar v, Gopi 
Kishore Prasad, AIR 1960 SC 689, 
It was held by this Court that ifthe 
(Government proceeded against the 
‘probationer in the direct way with- 
out casting any aspersion on 

honesty or competence, his discharge 
would not have the effect of remo- 
val by way of punishment, but if in- 


istead of taking the easy course,. the 
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Government chose the more difficult 
one of holding an enquiry into his 
alleged misconduct and branded him 
as a dishonest and incompetent offi- 
cer, it would attract Article 311 (2) 
of the Constitution. 


11, In State of Orissa v, Ram 
Narayan Das, (1961) 1 SCR 606 = 
(AIR 1961 sc 177) where on July 
28. 1954, a notice was served on the 
respondent who was appointed as a 
Sub-Inspector on probation in the 
Orissa Police Force in the year 1950 
to show cause why he should not be 
discharged from service for gross 
neglect of duties and unsatisfactory 
work and where the explanation ten- 
dered by him was considered to be 
unsatisfactory by the Deputy 
Inspector-General of Police who 
passed an order discharging 
the respondent from service. for 
unsatisfactory work and conduct and 
where the respondent contended that 
the order was invalid on two grounds: 
(i) that he was not given a reason- 


able opportunity to show cause 
against the proposed action within 
the meaning of Article 311 (2), and 


(ii) that he was not afforded an op- 
portunity to be heard nor was any 
evidence taken on the charge, it was 


held that the order of discharge did. 


not amount to dismissal and did not 
attract the protection of Article 311 
(2) of the Constitution as the~respon- 
dent was a probationer and had no 
right to the post held by him and 
his services were terminated in ac- 
cordance with the rules which per- 
mitted his being discharged at any 
time during the period of probation. 


12. The case of Madan Gopal 
v. State of Punjab, (1963):3 SCR 716 
= (AIR 1963 SC 531) where the order 
terminating the employment of the 
appellant who was a temporary Gov- 
ernment servant was quashed on the 
ground that it was in the nature of 
an order of punishment which had 
been passed without complying with 
the provisions of Article 311 (2) of 
the Constitution is clearly distinguish- 
able. In that. case, the order of ter- 
mination of the appellant’s service 
which was preceded by an enquiry 
into his alleged misconduct was bas- 
ed on the finding of miseonduct 
which amounted to casting a stigma 
affecting his future career, 
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13, In Ranendra Chandra 
- Banerjee v, Union of India, (1964) 2 
-SCR 135 = (AIR 1963 SC 1552) 
where the appellant was appointed 
asa probationer for one year (which 
was extended from time to time) on 
condition that his services might be 
terminated without any notice and 
cause being assigned during that pe- 
riod ‘and he agreed and joined the 
service and where later on during 
the period of his probation, he-was 
called upon to show cause why his 
services should not be terminated 
and he was finally informed that the 
explanation given by him was not 
satisfactory and his services 
stand terminated on a specified date, 
it was held by this Court that the 
termination of his service was not 
by way of punishment and could not 
amount to dismissal or removal 
within the meaning of Article 311. 


14. In Champaklal Chimanlal 
Shah v. Union of India, (1964) 5 
SCR 190 = (AIR 1964 SC 1854) 
where the appellant, whose appoint- 
ment being temporary was liable to 
be terminated on one month’s notice 
on either side, was informed without 
assigning any cause, after the expiry 
of about five years that his services 
would be terminated with effect from 
a specified date but before the ter- 
mination, he was called upon to ex- 
plain certain irregularities and was 
‘also asked to submit his explanation 
and to state why disciplinary action 
should not be taken against him and 
certain preliminary enquiries were 
also held against him in which he 
was not heard, but no regular de- 
partmental enquiry followed and the 
proceedings were dropped, it was held 
by this Court after considering the 
cases of State of Bihar v. Gopi Kishore 
Prasad, (AIR 1960 SC 689) (supra) 
State of Orissa v. Ram Narayan: Das. 
(AIR 1961 SC 177) (supra), Madan 
Gopal v. State of Punjab, (AIR 1963 
SC 531) (supra) and Jagdish Mitter 
v. Union of India, AIR. 1964 SC 449 
that such a regular departmental en- 
quiry though contemplated was not 
held against the appellant and no 
punitive action was taken against 
him, there was no question of the 
case being governed by Article 311 
(2) of the Constitution. It was fur- 
ther held in that case that it-is only 
when the Government decides - ‘to 


would - 
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hold a regular departmental enquiry 


for the purpose of inflicting one of 


the three major punishments that the 
Government servant gets the protec- 
tion of Article 311. 


15. In State of Punjab v. 
Sukh Raj Bahadur, (1968) 3 SCR 234 
= (AIR 1968 SC 1089) where the 
Punjab Government reverted the 
respondent from his officiating ap- 
pointment to the Punjab Civil Ser- 
vice (Executive Branch) to his’ sub- 
stantive post in the Delhi Adminis- 
tration after issuing him a charge- 
sheet to which the respondent repli- 
ed but the enquiry was not proceed- 
ed with, it was held by this Court 
that the respondent could not com- 
plain against the order reverting him 
to his former post because the order 
of reversion was not by way of 
punishment, In that case, Mitter, J. 
who spoke for the Bench laid down 
the following propositions:— 

“I. The services of a temporary 
servant or a probationer can be ter- 
minated under the rules of his em- 
ployment and such termination with- 
out anything more would not attract 
the operation of Art. 31ll of the Con- 
stitution. 


2. The circumstances preceding 
or attendant on the order of termi- 
nation of service have to be examin- 
ed in each case, the motive behind 
it being immaterial, 

3. If the order visits the public 
servant with any evil consequences 
or casts an aspersion against his cha- 
racter or integrity, it must be consi- 
dered to be one by way of punish- 
ment, no matter whether he was a 
mere probationer or a temporary ser- 
vant. 


4. An order of termination of 
service in unexceptionable form: pre- 
ceded by an enquiry launched by the 
superior authorities only to ascertain 
whether the public servant should 


be retained in service, does not at- 
tract the operation of Art. 311 of 
the Constitution. 

5. If there be a full-scale de- 


Partmental enquiry envisaged by 
Art, 311 i.e. an Enquiry Officer is 
appointed. a charge-sheet submitted, 
explanation called for and considered, 
any order of termination of- service 
made thereafter will attract the. ope- 
ration of the.said Article”. ©: . 
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, 16. The principles laid down 
in Parshotam Lal Dhingra’s case (AIR 
1958 SC 36) (supra), Champak- 
lal Chimanlal Shah’s case (AIR 
1964 SC 1854) (supra), and 
Shri Sukh Raj Bahadur’s case (AIR 
1968 SC 1089) (supra) were reiterated 
by this Court in Union of India v. 
R.S. Dhaba, (1969) 3 SCC 603, State 
of Bihar v. Shiva Bhikshuk Mishra, 
(1971) 2 SCR 191 = (AIR 1971 SC 
1011) and R. S, Sial v. State of U.P., 
(1974) 3 SCR 754 = (AIR 1974 SC 
1317) where it was laid down that 
the test- for attracting Article 311 (2) 
of the Constitution is whether the 
misconduct or negligence is a mere 
motive for the order of reversion or 
termination of service or whether it 
is the very foundation of the order 
sf termination of service of the tem- 
porary employee, The form of the 
order, however, is not conclusive of 
its true nature. The entirety of cir- 
cumstances preceding or attendant 
on the impugned order must be exa- 
mined by the court and the overrid- 
ing test will always be whether the 
misconduct is a mere motive or is 
the very foundation of the order. 

© I. In R. S. Sial v. State of 
U. P., (1974) 3 SCR 754 = (AIR 1974 
SC, 1317) to which one of us (Bro- 
ther Khanna, J.) was a party, it was 
made clear in unambiguous terms 
that it may be taken to be well set- 
tled that even though misconduct, 
negligence, inefficiency or other dis- 
qualifications may be the motive or 
the inducing factor which influence 
the Government to take action under 
the express or implied terms of the 
-contract of employment or under 
the statutory rule, nevertheless if a 
right exists, under the contract or 
the rules to terminate the services 
the motive operating on the mind of 
the Government is wholly immate- 
rial. The same rule would hold good 
‘if the order passed is not for termi- 
nation of service but for reversion of 
a Government servant from a higher 
post to a lower post which he holds 
in a substantive capacity. 

i 18. The decision of this Court 
in State of Uttar Pradesh v. Sughar 
Singh, (AIR 1974 SC 423) (supra) 
where the order of the respondents 
reversion was held to ` have been 
passed by way of punishment to 
which our attention has been drawn 


. an obligation to 


by Mr. Garg and which hag led to a 
certain amount of misunderstanding 
turned upon a clear statement made 
before the High Court by the Stand- 
ing Counsel for the State that the 
foundation of the order of reversion 


was the adverse entry made in his | 


confidential character roll. 


19. The constitutional position 
has now been made crystal clear by 
a bench of seven Judges of this 
Court in Shamsher Singh v. State of 
Punjab, (1975) 1 SCR 814 = (AIR 
1974 SC 2192) where the learned 
Chief Justice after an exhaustive re- 
view of the decisions of this Court 
observed:— 


“No abstract proposition can be 
laid down that where the services 
of a probationer are terminated with- 
out saying anything more in the 
order of termination than that the 
services are terminated it can never 
amount to a punishment in the 
facts and circumstances of the case. 
If a probationer is discharged on the 
ground of misconduct, or inefficiency 
or for similar reason without a pro- 
per enquiry and without his getting 
a reasonable opportunity of showing 
cause against his discharge it may in 
a given case amount to removal 
from service within the meaning of 
Article 311 (2) of the Constitution. 


_ Before a probationer is confirm- 
ed the authority concerned is under 
consider whether 
the work of the probationer is satis- 
factory or whether he is suitable for 
the post. In the absence of any 
rules governing a probationer in this 
respect the authority may come to 
the conclusion that on account of 
inadequacy for the job or for any 
temperamental or other object not 
involving moral turpitude the proba- 
tioner is unsuitable for the job and 
hence must be discharged, No 
punishment is involved in this, The 
authority may in some cases be of 
the view that the conduct of the 
probationer may result in dismissal 
or removal on an inquiry. But in 
those cases the authority may not 
hold an inquiry and may~ simply 
discharge the probationer with a 
view to giving him a chance to make 
good in other walks of life without 
a stigma at the time of termination 
of probation. If, on the other hand, 


zi 


~ 


$ 


1976 


the probationer ‘is faced with an en- 
quiry on charges of misconduct or 
inefficiency or corruption, and if- his 
services are terminated without fol- 
lowing the provisions of Art, 311 (2) 
he can claim protection. `... ... 


The fact of holding an inquiry 
is not always conclusive. What is 
decisive is whether the 
really by way of punishment, ... . 
A probationer whose terms of ser- 
vice provided that it could be ter- 
minated without any notice and 
without any cause being assigned 
could not claim the protection of 
Article 311 (2). 


An order terminating the ser- 
vices of a temporary servant or pro- 
bationer under the Rules of Employ- 
ment and without anything more 
will not attract Article 311. Where a 
departmental enquiry is contemplated 
and if an enquiry is not in fact pro- 
ceeded with Article 311 will not be 
attracted unless it can be shown 
that the order though unexception- 
able in form is made following a 
report based on misconduct.” 


20. The Division Bench judg- 
ment of this Court in P. S. Cheema’s 
case (AIR 1975 SC 1096) (supra) on 
which strong reliance has been plac- 
ed by Mr. Garg is also clearly dis- 
tinguishable and no help can be de- 
rived therefrom by the respondent. 
In that case, both the trial Courtand 
the first appellate Court had come 
to a concurrent finding of fact that 
the impugned order of termination 
was by way of punishment. It would 
also be seen that in that case on a 
representation being made by the res- 
pondent to the then Chief Minister 
of the State, the latter after consi- 
deration of the matter had ordered 
that- in view of the respondent’s pre- 
vious good record, he did not de- 
serve the 


“punishment of termination of 


service only on account of 
a few bad reports and that 
the respondent should continue 


in service and his case should be re- 
viewed after he earned another re- 
port from the Excise and Taxation 
Commissioner for the year 1964-65.” 

21. In a recent decision of 
this Court in Regional Manager v. 


order is- 
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Pawan Kumar Dubey, (1976) 3 SCC 


.334 = (AIR 1976 SC 1766) to which 


one of us was a party, Sughar 
Singh’s case (AIR 1974 SC 423) 
(supra) which is the sheet anchor of 
Mr. Garg’s contention was also ad- 
verted to and it was explained there- 
in that that case did not depart 
from earlier decisions on applicabi- 
lity of Article 311 (2) or Article 16 
of the Constitution, The following 
observations made in Pawan Kumar 
Dubey’s case (supra) should suffice 
to clear the doubts that may still be 
lurking in some quarters as to the 
ratio decidendi of Sughar Singh’s case 
(supra):— 


“We think that the principles 
involved in applying Article 311 (2) 
having been sufficiently explained in 
Shamsher Singh’s case (AIR 1974 SC 
2192) (supra) it should no longer be 
possible to urge that Sughar Singh’s 
case (supra) could give rise to some 
misapprehension of the law. Indeed, 
we do not think that the principles 
of law declared and applied so often 
have really changed. But the appli- 
cation of the same law to the differ- 
ing circumstances and facts of vari- 
ous cases which have come up to 
this Court could create the impres- 
sion sometimes that there is some 
conflict between different decisions 
of this Court, Even where there ap- 
pears to be some conflict, it would, 
we think, vanish when the ratio de- 
cidendi of’ each case is correctly 
understood, It is the rule deducible 
from the application of law to the 
facts and circumstances of a case 
which constitutes its ratio decidendi 
and not some conclusion based upon 
facts which may appear to be simi- 
lar. One additional or different fact 
can make a world of difference be- 
tween conclusions in two cases 
even when the same prin- 
ciples are applied in each case 
to similar facts. This Court’s judg- 
ment in Sughar Singh’s case (supra) 
shows that it was only following the 
law on Article 311 (2) of the Consti- 
tution as laid down repeatedly ear- 
lier by this Court. It specifically re- 
ferred to the following cases; Par- 
shottam Lal Dhingra v. Union of India, 
(ATR 1958 SC 36) (supra): State of 
Puniab v. Sukh Raj Bahadur. (AIR 
1968 SC 1089) (supra); State of Orissa v. 
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Ram Narayan Das, (AIR 1961 
SC 177) (supra); R. C. Lucy 
v. State of Bihar, (C.. A. No. 


590 of. 1962 decided on October 
23, 1963) (SC); Jagdish Mitter v. Union 
of India, (AIR 1964 SC 449) (supra); 
A, G. Benjamin v. Union of India, 
(1967) 1Lab LJ 718 (SC); Ram Gopal 
Chaturvedi v, State of Madhya Pra- 
desh, (1970) 1 SCR 472 = (1969) 2 
SCC 240 = (AIR1970SC 158); Union 
of India v. Gajendra Singh, (1972) 2 
SCR 660 = (1973) 3 SCC 797 = (AIR 
1972 SC 1329); Divisional Personnel 
Officer v. Raghavendrachar, (1966) 3 
SCR 106 = (AIR 1966 SC 1529); 
Union of India v. Jaswant. Ram, AIR 
1958 SC 905; Madhav v. State of 
Mysore, (1962) 1 SCR 886 = (AIR 
1962 SC 8); State of Bombay v. 
Abraham, (1962) Supp 2 SCR 92 = AIR 
1962 SC 791. In Sughar Singh’s case 


(supra), this Court summarised the 
propositions of law deducible from 
the cases mentioned above; and, 


while considering the applicability of: 


some of the propositions of law to 
the facts of the case, it did observe 
that, on the face of it, the action 
against Sughar Singh did not appear 
to be punitive, Nevertheless, on a 
total consideration of all the facts, 
including the admission in the High 
Court before Verma, C. J. by the 
Standing Counsel appearing on be- 
half of the State, that the reversion 
order could not be explained except 
as a result of the adverse entry 
made two years earlier, it had final- 
ly applied the ratio decidendi of the 
State of Bihar v. Shiva Bhikshuk 
Mishra, (AIR 1971 SC 1011) (supra) 
where this Court had affirmed the 
opinion of the High Court, on facts, 
that the reversion was not in the 
usual course or for administrative 
reasons but it was after the finding 
on an enquiry about some complaint 
against the plaintiff and by way of 
punishment to him. 

On this view of the case, it was 
mot really necessary for this Court 
to consider whether the reversion of 
‘Sughar Singh was contrary to the 
provisions of Article 16 also. 


|’ We do not think that Sughar 
‘Singh’s case (supra) in any way, 
‘conflicts with what has been laid 


down by this Court previously on 
Article 311 (2) of the Constitution or 
‘Article 16 of the Constitution.” ` 


A.LR. 


22. Thus on a conspectus of 
the decisions of this Court referred 
to above, it is obvious that there is 
no real conflict in their ratio deci- 
dendi and itis no longer open to 
any one to urge with any show of 
force that the constitutional position 


emerging from the decisions of this ` 


Court in regard to cases of the pre- 
sent nature is not clear. It is also 
to be borne in mind that even in 
cases where a High Court finds any 
conflict between the views expressed 
by larger and smaller benches of this 
Court, it cannot disregard or skirt 
the views expressed by the larger 
benches. The proper course for a 
High Court in such a case, as ob- 
served by this Court in Union of 
India v. K. S. Subramanian (Civil 
Appeal No, 212 of 1975, decided on 
July 30, 1976)* to which one of - us 
was a party, is to try to find out 
and follow the opinion expressed by 
larger benches of this Court in pre- 
ference to those expressed by smaller 
benches of the Court which practice, 
hardened as it has into a rule of 
law is followed by this Court itself. 


23. Keeping: in view the prin- 
ciples extracted above, the respon- 
dent’s suit could not be decreed in 
his favour. He was a temporary 
hand and had no right to the post. 
It is also not denied that: both under 
the contract of service and the ser- 
vice rules governing the res- 
pondent, the State had a right 
to terminate his services by giving 
him one month’s notice, The order 
to which exception is taken is ex 
facie an order of termination of ‘ser- 
vice simpliciter. It does not cast any 
stigma on the respondent nor does 
it visit him with evil consequences, 
nor is it founded on misconduct. In 
the: circumstances, the respondent 
could not invite the Court to go into 
the motive behind the order and 
claim the protection of Article 311 
(2) of the Constitution, 


24. We, therefore, agree with 
the submission made on behalf of 
the appellant that the High Court 
was in error in arriving at the find- 


ing that the impugned order was 
passed by way of punishment by 
probing into the departmental cor- 


respondence that passed between the 
*Reported in 1976 U. J. (SC) 717. 
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uperiors of the respondent overlook- 
ing the observations made by this 
Court in I. N. Saksena v. State of 
Madhya Pradesh, (1967) 2 SCR 496 
= (AIR 1967 SC 1264) that when 
there are no express words in the 
impugned order itself which throw 
a stigma on the Government servant, 
the Court would not delve into 
Secretariat files to discover whether 
some kind of stigma could be infer- 
red on such research. 


25. We also find ourselves in 
agreement with the contention ad- 
vanced on behalf of the appellant 
that the High Court failed to appre- 
ciate the true legal and constitutional 
position and upset the concurrent 
findings of fact arrived at by the 
Courts below that the impugned order 
was not by way of punishment 
ignoring the well settled principle of 
law that a second appeal cannot be 
entertained on the ground of errone- 
ous finding of fact, however gross the 
error might seem to be. (See Paras 
Nath Thakur v. Smt. Mohani Dasi, 
(1960) 1 SCR 271 = (AIR 1959 SC 
1204); Sri Sinha Ramanuja Jeer v. 
Sri Ranga Ramanuja Jeer, (1962) 2 
SCR 509 = (AIR 1961 SC 1720); R. 
Ramachandra Ayyar v. Ramalingam, 
(1963) 3 SCR 604 = (AIR 1963 SC 
302) and Madamanchi Ramappa v. 
Muthaluru Bojappa, (1964) 2 
673 = (AIR 1963 SC 1633)). 


26. For the foregoing reasons, 
the contentions of Mr. Dixit are up- 
held and those of Mr. Garg are re- 
pelled. 

27. In the result, we allow 
the appeal, set aside the judgment 
and decree of the High Court, re- 
store the judgments and decrees of 
the Courts below and dismiss the 
respondent’s suit. In the circumstan- 
ces of the case, the parties are, 
however, left to pay and bear their 
own costs of this appeal. 


Appeal allowed. 


Custodian, Evacuee. Property v. Rabia Bai 
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AIR 1976 SUPREME: COURT 2557 
(From: (1975) 2 Mad LJ 138) 
Y. V. CHANDRACHUD, R. S. 
SARKARIA AND P. N. 
SHINGHAL, JJ. 
The Custodian of Evacuee Pro- 
perty, Appellant v. Smt. Rabia Bai, 
Respondent. 


Civil Appeal No. 882 of 1975, 
D/- 19-8-1976. 
(A) Administration of Evacuee 


Property (Central) Rules (1950), R. 22 
— Scope — Good faith What 
constitutes — Registration of claim 
— Effect. (Administration of Evacuee 
Property Act (1950), S. 40), 


From a plain reading of: Rule 22, 
it is clear that before a claim for re- 
fund of money paid as consideration 
for the transfer by an evacuee of 
any property is registered by the 
Custodian, he should be satisfied: (a) 
that such transfer has not been con- 
firmed under Section 40 of the Act: 
(b) that such transfer is a bona fide 
transaction; (c) that the amount for 
which the claim is being registered 
is proved to have been paid as con- 
Sideration for the transfer of the 
property. In order to qualify for 
confirmation under Sec, 40 (4) (a) of 
the Act on the ground of good faith, 
a sale has to pass a much more 
stringent test than the one required 
to hold it “a bona fide transaction” 
for the purposes of Rule 22 (2) (b). 
While under Section 40 (4) (a) lack 
of good faith either in the transferor 
or the transferee would be suffici- 
ent to disqualify the transfer for 
confirmation, the position under Rule 
22 is different. Under Rule 22, it is 
the character of the conduct of the 
claimant which primarily determines 
the character of the transaction. 
Therefore, if the vendee-claimant in 
purchasing the property acted in 
good faith, for the purposes of R. 22, 
the sale would be a bona fide trans- 
action, notwithstanding the fact that 
there was lack of good faith on the 
part of the vendor. Again, the acid 
test of the vendee’s bona fides under 
this Rule would be, whether he had 
purchased the property for adequate 
valuable consideration, While it is 
true that mere registration of a 
claim under this Rule does not ipso 
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facto confer a right to payment, it is 
not correct to say that the only 
purpose served by such registration 
is ' statistical and nothing else. Be- 
fore registering a claim the Custo- 
dian is required to determine objec- 
tively that the transaction is bona 
fide, the claimant having entered into 
it in good faith on payment of ade- 
quate valuable consideration, The 
determination of this preliminary 
fact which is an essential pre-requi- 
site of registration is a judicial func- 
tion enjoined on the Custodian by 
the statutory provision. Registration 
of!claim of a vendee under this Rule, 
therefore, amounts to a preliminary 
adjudication as to the genuineness of 
the claim and its eligibility for dis- 
charge under the relevant substan- 
tive provisions of the Act. 

: (Paras 22, 26, 30) 

. (B) Administration of Evacuee 
Property (Central) Rules (1950), R, 22 
—; Deletion by notification dated 
20-2-1957 — Effect — Amendment of 
Section 10 (2) (m) of Administration 
of | Evacuee Property Act (1950) by 
Act 91 of 1956 — Effect, 
| It cannot be held that because 
of! the amendment made in Sec. 10 
(2)(m) and the deletion of Rule 22, 
the power which is vested in the 
Custodian under Section 10 (2) (n) 
must be held restricted, The sub- 
stantive provision which empowers 
the Custodian to recover and pre- 
serve the assets of the evacuee and 
to, discharge his obligations as well 
is ‘in Section 10 (1), The diverse 
clauses of sub-section (2) are not 
mutually exclusive, and illustrate the 
various purposes which are included 
inithe general power to administer 
the properties of the evacuee confer- 
red on the Custodian by sub-section 
(1) of Section 10, Clause (n) of Sec- 
tion 10 (2) specifically authorises the 
Custodian to pay to “any other per- 
son as in the opinion of the Custo- 
dian is entitled thereto any sums of 
money ¢ out of the funds in his pos- 
session.’ 
“in the opinion of the Custodian” is 
not intended to invest the Custodian 
with arbitrary authority, In forming 
his opinion, he is bound to act judi- 
cially. The words “out of the funds 
in| his possession” in cl, (n) of Sec- 
tion 10 (2) have reference only tothe 
funds relatable to the particular eva- 


| 
| 
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The use of the expression ` 


A.I R. 
cuee against whom. or against whose 


property, the claim for refund is 
made by a claimant. AIR 1966 SC 
245, Rel. on. (Para 33) 


(C) Displaced Persons Compensa- 
tion and Rehabilitation Act 
Section 14 (1) (b} — “Cash balances 
lying with the Custodian” — Mean- 
ing of 


The expression “such cash ba- 
lances” used in See 14 (1) (b) can- 
not be interpreted so as to cover 
total cash deposits with the Custo- 
dian. The expression “cash balances” 
in clause (b) has to be construed as 
the excess of credits over debits. The 
word “balances” appears to have 
been advisedly used in preference to 
deposits” because the intention was 
that only such amount in deposit with 
the Custodian should be transferred 
to the Compensation Pool which 
would be in excess of the amounts 
required for meeting the due claims 
against the evacuees or their proper- 
ties. It is thus clear that what can 
be directed to be transferred to the 


Compensation Pool by the Govern- 
ment under Sec, 14 (1) (b) is the 
“eash balances” and not. the total 


cash deposits with the Custodian. It 
was the duty of the Custodian to 
keep back with him so much of the 
funds in his deposit as were neces- 
sary to meet the verified claims 
against evacuees or their properties. 
Such a course on his part would 
have been perfectly legal and also in 
conformity with the final directions 
issued for transfer of “surplus ba- 
lances” by the Central Government. 
Only the ‘cash balances’ which were 
validly transferred could legally form 
part of the Compensation Pool. 
(Paras 38, 39) 
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The Judgment of the Court was 
delivered by 


SARKARIA, J.:— This appeal by 
special leave, directed against a 
judgment dated December 13, 1974, 
of the High Court of Madras, arises 
out of these facts: l 


2. Respondent: Rabia Bai, is a 
citizen of India, She has her resi- 
dence at Grange Yercund, Salem 
District, She came to know in 1949 
that premises No. 20, Godown 
Street, G. T. Madras (known as Gani 
Market) was for sale. Consequently, 
by a sale-deed, dated April 29, 1949, 
she purchased this property from 
one Abdul Gani Jan Mohd. who had 
left for Pakistan in 1947, soon after 
the partition of the Indian sub-con- 
tinent. Abdul Gani came to Madras 
in April 1949 and executed the sale- 
deed in her favour for a considera- 
tion of Rs. 2,40,000/- out of which 
Rs. 1,50,000/- was paid immediately 
in the form of' bank drafts, There- 
after, the sale-deed was duly en- 
grossed and sent to Karachi for exe- 
“cution by the vendor, who duly 
executed it and sent: it back. It was 
presented at the Collectors Office, 
Madras and was duly stamped on 
June 27, 1949. After obtaining the 


clearance certificate from the- In- 
come-tax Department, the Registrar 
registered it on August 11, 1949. 


Rs, 30,000/-, the balance of the con- 
sideration was paid before the Re- 
gistering Officer to Mr. M. H, Gani 
who held a power of attorney from 
the vendor. 


3. On June 13, 1949, Ordin- 
ance XII of' 1949 was promulgated. 
The Ordinance was extended to Mad- 
ras on August 23. Ordinance XII off 
1940 was repealed by Ordinance 27 
of 1949, which in turn was replaced 
by the Administration of the Evacuee 
Property Act, 1950 (Central Act 31 
of 1950) (hereinafter referred to as 


the Act). The Act had retrospective 
operation with effect from August 
14, 1947, Section 40 of the Act 


(corresponding to Sec. 25 (2) of Ord. 
12), provided that no transfer made 
after the 14th day of August, 1947 
but before the 7th day of May, 1954 
by any person of any property be- 
longing to him which may subse- 
quently be declared to be evacuee 
property would be valid unless the 
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transfer was confirmed’ by the Cus- 
todian-General of Evacuee Property. 


4. On December 19, 1949, the 
vendee, Rabia Bai, applied for con- 
firmation of the sale transaction in 
her favour, The application was re- 
sisted by some tenants on several 


grounds, On January 11, 1951, thea 
Assistant Custodian Evacuee Pro- 
perty, Madras City, declared the 


property in question as evacuee pro- 
perty under Section 7 (1) of the Act. 
5. The Assistant Custodian 
considered Rabia Bai’s application for 
confirmation of the sale in the light 
of the declaration already made by 
him, that the vendor being an eva- 
cuee, the property was evacuee pro- 
perty. He referred to the relevant 
features of the transaction and came 
to the conclusion that he would not 
be justified in confirming it, In 
reaching this conclusion, he relied 
on the provisions of Sec, 40 (4) (c) 
of the Act. In his opinion, the feve- 
rish hurry disclosed that in making 
the sale, the vendor was not moti- 
vated by good faith. Accordingly on 
July 31, 1951, he made an order re- 
fusing to confirm the transaction. 
Rabia Bai went in appeal against the 
order of the Assistant Custodian - to 
the Custodian, The Custodian found 
that the sale transaction was support- 
ed by valuable consideration, Even 
so, he proceeded to examine the 
question as to whether it could be 
said to have been entered into in 
good faith. Relying on a letter writ- 
ten by the vendor to one Mohideen 
on July 4, 1949 wherein he had 
stated that “if the matter is delayed 
there would be many sort of new 
difficulties as you know the govern- 
ment are passing new rules every 
day”, the Custodian took the view 
that the vendor’s intention was to 
dispose of and convert his properties 
in India into cash and to take them 
away to Pakistan as quickly as pos- 
sible so as to evade the restrictions 
of the evacuee law which he appre- 
hended could be extended to Madras 
any day. On this reasoning, the Cus- 
todian came to the conclusion that 
the transaction had been entered in- 
to otherwise than in good faith, and 
so it could not be confirmed under 
Section 40 (4) (a) of the Act. This 
appellate order was pronounced by 
the Custodian on February 4, 1953. 
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_ 6. Rabia Bai then moved the 
Custodian-General in revision, who 
dismissed the same, Against that 

order of the Custodian General, Rabia 

i came in Page by special leave 
to this Cou 


OTT we that appeal was 
pending, Rabia Bai on August 27, 
1954 made an application under 


R, 22 of the Administration of Eva- 
cuee Property (Central) Rules, 1950 
(for short, the Rules) for registra- 
tion of her claim for the return of 
the sale consideration of Rupees 
2; 40,000/-. The claim was register- 
ed by the Assistant Custodian on 
October 1, 1954. 


8. Thereafter, the Act was 
eriended by Act 91 of 1956. Bya 
notification, dated February 20, 1957 


the aforesaid Rule 22 was deleted. 


9. Rabia Bai’s aforesaid ap- 

peal (Civil Appeal No, 22 of 1956) 
was dismissed by this’ Court on 
January 12, 1961, That: judgment is 
reported as Rabia Bai v, Custodian 
General of Evacuee Property, (1961) 
3i SCR 448 = (AIR 1961 SC 1002). 
i 10. Rabia Bai repeatedly 
petitioned for the return of the sale 
consideration of Rs. 2,40,000/- to her 
but without success. She petitioned 
to the Prime Minister on May 16, 
1966. Thereupon, she was informed 
by a letter dated August 1, 1966, by 
the Deputy Custodian, Evacuee Pro- 
perty, Bombay, that no third party 
claim against the immovable property 
is payable by his office as Rule 22 of 
the Administration of Evacuee Pro- 
perty (Central) Rules has since been 
deleted as a result of the amend- 
T of Sec, 10 (m) by Act 91 of 
956 


| 11. By an order, dated August 
18, 1966, Government of India direct- 
ed that all the surplus balance of 
the evacuee pool lying in the perso- 
nal deposit account of the Custodian 
be transferred to the Dy. Accountant 
General, New Delhi to form part of 
the compensation pool under Section 
14 (1) (b) of the Displaced Persons 
ompensation and Rehabilitation Act 


of 1954. 
' 12. In 1968, Rabia Bai filed a 


_writ petition in the High Court for 
return of the sale consideration. The 


writ petition was withdrawn on July. 


i, 1968. Thereafter 


on August 3, 


. the evacuee were acquired by 


1968, she made a petition under Sec- 
‘tion 10 (2) (m) and (n) of the Act 
read with Rule 22.-before the Custo- 
dian, This petition was rejected by 
the Custodian under an order 
dated November 2, 1968, mainly on 
the ground that the “properties of 
the 
Central Government under Section 
12 of the Displaced Persons ( C & R) 
Act, 1954 and the sale proceeds of 
the said properties have been credit- 
ed to the compensation pool, There 
is at present no amount in the 
hands of the Custodian from which 
the petitioner’s claims would be paid”. 


13. In his view the words 
“out of funds in his possession” in 
Section 10 (2) (n) of the Act show 
that it would be attracted only 
where funds are relying with the Cus- 
todian. 


14. To impugn this order, 
dated November 2, 1968, of the Cus- 
todian, Rabia Bai filed writ petition 
No. 1259 of 1971 in the High Court. 
The petition came up for hearing 
before a learned single Judge (Rama- 
prasada Rao J.) who took the view 
that having regard to the scheme of 
the Rehabilitation Act and the po- 
licy reflected therein and the trans- 
fer of the cash balances with the 
Custodian to the compensation pool, 
it was not open to the writ-petitioner 
to assail transfer of funds or any 
orders passed in that behalf and 
therefore she was not entitled to a 


writ of certiorari sought for, much 
less a writ of mandamus, On this 
ground, he dismissed the writ peti- 


tion, With regard to the petitioner’s 
claim for return of the sale price, it 
was held that. she still continues to 
be entitled to get the money from 
and out of the funds that may sub- 
sequently come into the hands ofthe 
Custodian, It was added that “the 
petitioner as at present, should only 
be satisfied with her entitlement to 
claim and await the collection of 
funds or accumulation of funds with 
the Custodian in future.” 


15. Aggrieved by that, order, 
Rabia Bai appealed under Cl, 15 of 
the Letters Patent to a Bench of 
the High Court. The Bench held 
that since it was not denied or re- 
futed by the respondents (Custodian, 
Evacuee Property, Bombay, Regional 
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Settlement 
of India) that payment of Rupees 
2,40,000/- was made by Rabia Baito 
the evacuee in pursuance of the in- 
fructuous sale, 


“the payment is also not 
vitiated in any manner as the 
sale was refused confirmation, not 


because of want of bona fides in the 
transferee, but on account of want 
of bona fides in the transferor, The 
respondents are, therefore. under 
a statutory obligation to refund to 
the appellant the sale price paid by 
her.” 

16. With regard to the argu- 
ment that she could not be paid be- 


cause the fund with the Custodian 
had been transferred in compliance 
with the orders of the Government 


of India to the compensation pool 
formed under Section 14 (1) (b) of 
the Rehabilitation Act, it was held 
that the Custodian was competent to 
transfer only surplus fund left with 
him, in excess of what was required 
by him for meeting the outstanding 
claims registered under Rule 22. The 
Appellate Bench spelled out this 
conclusion from a construction of 
the words “such cash balances” oc- 
curring in Sec, 14 (1) (b), and the 
expression “surplus fund’ used in 
the Central Government order asking 
the Custodian to transfer funds to 


the account of the Deputy Accountant . 


General as part of the compensation 
pool. In this view, the ‘Bench allow- 
ed the appeal and by a writ of Cer- 
tiorari quashed the impugned orders 
and notifications, It was further 
directed that a writ of Mandamus 
shall issue requiring the ist respon- 
dent (Custodian) to refund the sum of 
Rs. 2,40,000/--to Rabia Bai. The 
third Respondent, Union of India 
was further directed to place at the 
disposal of the Custodian the said 
sum for the purpose of the refund. It 


was specified that the direction re-. 


garding the refund and payment 
shall be complied with within three 
months, 

17. Hence this appeal by the 
Custodian and the other respondents 
before the High Court. a 

18. Let us now have a look 
at the relevant statutory provisions. 
The material part of Sec, 10, as it 


stood before the amendment effected ` 


by Act 91 of 1956, read. as follows: 
1976 S. C./161 XI G—10-B 


Commissioner and Union’ 
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“10 (1). Subject to the provisions 
of any rules that may be made in 
this behalf, the Custodian may take 
such measures as he considers 
necessary or expedient for the pur- 
poses of securing, administering, pre- 
serving and managing any evacuee 
property and generally for the pur- 
pose of enabling him satisfactorily to 
discharge any of the duties imposed 
on him by or under this Act and 


- may, for any such purpose as afore- 


said, do all acts and incur all expen- 
ses necessary or incidental thereto. 


(2) Without prejudice to the 
generality of the provision contained 
in sub-section (1), the Custodian 
may, for any of the purposes afore- 
said,— i f 

(a) “40. (1): erann rn ohoxss 

(m) incur any expenditure, in- 
cluding the payment of taxes, duties, 
cesses, and rates to Government or 
to any local authority (or of any 
amount due to an employee of the 
evacuee or of any debt by the eva- 
cuee to any person). 

(n) pay to the evacuee or to 
any member of his family or to any 
other person as in the opinion of the 
Custodian is entitled thereto, any 
sums of money out of the funds in 
his possession......” 


19. That part of clause (m), 
which is shown within brackets was: 
deleted by Act 91 of 1956 with ef- 
fect from October 22, 1956. 

Section 40 reads as under: 


"40 (1) No transfer made after 
the 14th of August, 1947, but be- 
fore the 7th day of May, 1954, by 
or on behalf of any person in any 
manner whatsoever of any property 
belonging to him shall be effective 
so as to confer any rights or reme- 
dies in respect of the transfer on 


the parties thereto or any person 
claiming under them or either of 
them, if, at any time after the 


transfer, the transferor becomes an 
evacuee within the meaning of Sec- 
tion 2 or the property of the trans- 
feror is declared or notified to be 
evacuee property within the mean- 
ing of this Act, unless the transfer 
is confirmed by the Custodian inac- 
cordance with the provisions of this 
Act. j 
(2) esed . aiig eaS 
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/ (3) An application under sub- 
section (1) for the confirmation of 
eny transfer may be made by the 
transferor or the transferee or any 
person claiming under, or lawfully 
authorised by, either of tlem to the 
Custodian within two months from 
the date of the transfer or within 
two months from the date of the 
declaration or notification referred 
to in sub-section (1) whichever is 
later, and the provisions of Section 5 
of the Indian Limitation Act, 1908 
ce apply to any such application. 

(4) Where an application under 
sub-section (1) has been made to the 
Custodian for confirmation, he shall 
hold an inquiry in respect thereof in 
the prescribed manner and may re- 
ject the application if he is of opin- 
ion that— 

' (a) the transaction has not been 
entered into in good faith or for 
valuable consideration; or 

(b) the transaction is prohibited 
under any law for the time beingin 
force; or 
' (c) the transaction ought not to 
be anime for any ouer reason. 
i x x x” 

20. In ‘this © pea cion Rule 
22 may also be seen, The material 
part of this rule ran as under: 

' “Claims by third parties:— 

(1) Any person claiming the 
right to receive any payment from 
any evacuee or from the property of 
such evacuee, whether in repay- 
ment of any Toan advanced or other- 
wise may present a petition to the 
Custodian for registration of his 
claim...... 

Explanation: An application 
under this sub-rule shall be in res- 
pect of a claim for refund of money 
paid as consideration for the trans- 
fer by an evacuee of any property, 
where such transfer is not confirm- 
ed by the Custodian under S. 10 of 
the Act. . 
lo (2) (a) aes 
| GQ) to (iV) iero srmn aei 
| (b) Where such claim is of the 
nature referred to in the explana- 
tion to sub-rule (1) and the Custo- 
dian holds that the transfer of the 
property in respect of which . the 
claim is made was a bona fide tran- 
saction, the Custodian may register 

e claim or such part thereof as has 
Si been satisfied: l ' 


f 
| 


authenticity to the 
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Provided that in the case of a 
claim of the nature referred to in 
the Explanation to sub-rule (1), 
claim shall be registered only for 
that amount of money which is 
proved to have been paid as conside- 
ration for the transfer of the pro- 
perty. 

DA Gad we 

(3) The mere registration of a 
claim shall not entitle to the claim- 
ant to payment and the custodian 
may for reasons to be recorded re- 
fuse payment...... 

21. It may be 
Rabia Bai had made an application 
under this rule for the registration 
of her claim to the refund of the 
sale consideration, Indeed, it was 
under this rule that her claim for 
Rs. 2,40,000/- was registered, 


22. From a plain reading of 
Rule 22, it is clear that before a 
claim for refund of money paid as 
consideration for the transfer by an 
evacuee of any property is registered 
by the Custodian, he should be satis- 
fied: (a) that such transfer has not 
been confirmed under Section 40 of 
the Act; (b) that such transfer is a 
bona fide transaction; (c) that the 
amount for which the claim is be- 
ing registered is proved to have been 
paid as consideration for the trans- 
fer of the property. 

23. In the instant case, “the 
validity of the Assistant: Custodian’s 
order dated October 1, 1954, register- 
ing the claim of Rabia Bai appears 
to be unassailable because all the 
three conditions aforesaid to give 
registration of 
her claim were satisfied, The sale 
was not confirmed by the Custodian 
but he found that the whole of the 
price had actually been paid by the 
claimant as under: 


“That by 29-4-1949, Rabia Bai 
had paid a sum of Rs. 1,50,000/- to 
the evacuee, and by 30-5-1949, she 
had paid Rs. 2,10,000/- to the: eva- 
cuee, and a further sum of Rupees 
30,000/~ was paid to the evacuee’s 
agent on the date of registration of 
the document i.e. 11-8-1949 before 
the Sub-Registrar.” 

He further found that so far as the 
vendee was concerned, she had pur- 
chased the property in good faith 
for very valuable consideration and 


noted that 


the ` 
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there was no mala fides on her part: 


It was on these findings that he 
registered her claim under Rule 22 
for Rs, 2,40,000/- against “Gauri 


Market” No, 20, Godown Suet G. 
T, Madras. 


24. Mr. S. N, Prasad, appear- 
ing for the appellants contends that 
the order of the Assistant Custodian 
registering Rabia Bai’s claim for 
Rupees 2,40,000/- was a nullity be- 
cause . the transaction was not a 
bona fide one, there’ being lack of 
good faith both on the part of the 
vendor and the vendee. In any case, 
proceeds the argument, a sale which 
is not confirmed under Section 40 
(4) (a) owing to the absence of good 
faith either in the vendor or the 
vendee, cannot be deemed to be a 
bona fide transaction for the purpose 
of registration of a claim made by 
the vendee, under Rule 22. Refer- 
ference in this connection has been 
made to the observations of this 
Court, in the. judgment. in the earlier 
appeal of Rabia Bai arising out of 
the Custodian’s order refusing to 
confirm the sale under Section 40 
(4) (a) of the Act to the effect, that 
the vendor had not entered into the 
transaction in “good faith.” 


25, The contention is mis- 
conceived and cannot be accepted. 
Under Section 40 (4) (a) of the Act, 
one of the grounds on which the 
Custodian is bound to reject an ap- 
plication for confirmation of a trans- 
fer, is that if in his opinion, the 
transaction has not been entered in- 


to in good faith. This clause came 
up for interpretation before this 
Court in the earlier appeal, Rabia 


Bai v. Custodian General, (AIR 1961 
SC 1002) (supra). It was held that 
the expression “good faith” in Sec- 
tion 40 (4) (a) when construed in 
the context of Section 40 (1) means 

“that if a transaction is affected 
by absence of good faith either in 
the vendor or the vendee its confir- 
mation may properly be rejected 
under Section 40 (4) (a); in other 
words, good faith is required both 
in the vendor and vendee.” 

With reference to the facts of 
the case, it was further observed: 


“Therefore the fact that the ap- 
pellant paid valuable consideration 
for the transaction and ‘is not shown 
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to have acted otherwise than in 
good faith in. entering into the tran- 
saction would not justify her claim 
for confirmation of the said transac- 
tion if it is shown that the vendor 
had not acted in good faith in enter- 
ing into the said transaction. The 
fact that consideration was paid by 
the appellant and that she was acting 
in good faith may perhaps be rele- 
vant in determining the character of 
her conduct-in regard to the trans- 
action, but it would not be relevant 
or material in determining the cha- 
racter or the conduct of the vendor 
in relation to the transfer, This posi- 
tion is not seriously disputed before 
us.” M 

` 26. It is clear that in order 
to qualify for confirmation under 
Section 40 (4) (a) on the ground of 
good faith, a-sale has to pass a much 
more stringent test than the one re- 
quired to hold it “a bona fide tran- 
saction” for the purposes of Rule 22 
(e) (b), ‘While under Section 40 (4) 
(a) lack of good faith either in the 
transferor or the transferee would 
be sufficient to disqualify the trans- 
fer for confirmation, the position 
under Rule 22 is different. Under 
Rule 22, it is the character of the 
conduct of the claimant which pri- 
marily determines the character of 
the transaction, Therefore, if the 
vendee-claimant in purchasing the 
property acted-in good faith, for the 
purposes of Rule 22, the sale would 
be a bona fide transaction, notwith- 
standing the fact that there was 
lack of good faith on the part ofthe 
vendor, Again, the acid test of the 
vendor’s bona fides under this Rule 
would be, whether he had purchased 
the property for adequate valuable 
consideration? 


- 27. In the instant case, the 
Assistant Custodian found that _ this 
test was amply satisfied. This find- 
ing of fact was not—and indeed could . 
not be — challenged before the 
High Court, It is therefore too late 
in the day to urge that Rabia Bai’s 
claim was not duly registered in ac- 
cordance with Rule 22... 


28. -Further question that 
falls to- be ‘considered is: What was 
the consequence of this registration? 


29. According to Mr. Prasad, 
the registration was an administra- 
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ti} e act required to be’ done merely 
for a statistical purpose. Our atten- 
tion has been invited to sub-rule (3) 
of the Rule, which provided that 
“mere registration of a claim shall 
not entitle „the claimant to pay- 


Wie it is true that mere 
registration of a claim under this 
Rule does not ipso facto confer a 
right to payment, it is not correct to 
say that the only purpose served by 
such registration is statistical and 
nothing else, As has been discussed 
already, before registering a claim 
the Custodian is required to deter- 
mine objectively that the transaction 
is bona fide, the claimant having en- 
tered into it in good faith on pay- 
nent of adequate valuable considera- 
tion, The determination of this pre- 
liminary fact which is an essential 
pre- -requisite of registration is a judi- 
a function enjoined on the Custo- 
ian by the statutory provision, Re- 
gistration of claim of a vendee 
under this: Rule, therefore, amounts 
to a preliminary adjudication as to 
the genuineness of the claim and its 
eligibility for discharge under the 
relevant. substantive provisions of the 
‘Act. 
‘ 31. The next question to be 
considered is the effect of the dele- 
‘tion of Rule 22 by notification, dated 
February 20, 1957, and the omis- 
‘sion by Act 91 of 1956 of the words 
“or of any amounts due to any em- 
ployee of the evacuee or of any debt 
'due by the evacuee to any person” 
‘from Section 20 (2) (m) of the Act. 
‘It is contended by Mr. Prasad that 
‘since registration under the deleted 
i Rule 22 did not confer a vested 





'right on the claimant, the claim does’ 


| not survive for consideration under 
' Section 10 (2) of the Act. Clause (m) 
: of Section 10 (2), according to Coun- 


‘sel, would not cover the case be- 
, cause of deletion caused by the 
. amending Act 91 of 1956, Clause 


' (n) of Section 10 (2), it is maintain- 
ed, also will be of no avail because 
i firstly, as a result of the deletion of 
' Rule 22, the. Custodian is no’ longer 


under any legal obligation to meet 


H 
í 
Į 
t 
t 
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- the claim, and secondly, the ` Custo- 


‘dian has no funds with him for pay- 


ment of the claim as those funds 
have since been transferred to the 
Compensation Pool formed under 





A.LR. 


Section 14 of the Displaced Persons 
Compensation and Rehabilitation Act 
1954 (for short, the Rehabilitation 
Act). It is contended that every 
penny in the Custodians account 
once transferred to the Compensation 
Pool, can be utilised only — (a) to 
compensate displaced persons and (b) 
to compensate the evacuees according 
to Indo-Pak Agreement (S. 15), and 
that no part `of the Compensation 
Pool is available to satisfy the claims 
of third parties who are neither dis- 
placed persons, nor evacuees, 


32. -So far as the first con- 
tention relating to the effect of de- 
letion of Rule 22 and the amend- 
ment of Sec. 10 (2) is concerned, the 
same is no longer res integra. In 
Raja Bhanupratap Singh v. Custodian, 
(1966) 1 SCR 304 = (AIR 1966 SC 
245) a similar argument was advanc- 
ed, Shah J. (as he then was) speak- 
ing for the Court, negatived the 
argument, thus: 


“We are, however,’ unable to 
agree that because of the - amend- 
ment made in Sec, 10 (2) (m) and 
the deletion of Rule 22 the power 
which is vested in the Custodian 
under Sec. 10 (2) (n) must be held 
restricted. Sub-section (1) of Section 
10 sets out the powers of the Custo- 
dian generally, and the diverse clau- 
ses in sub-section (2) illustrate. the 
specific purposes for which the 
powers may be exercised, and there 
is no reason to think that the clauses 
in sub-section (2) are mutually ex- 
clusive. If power to pay the debts 
was derived both under clauses (m) 
and (n) as it appears it was, deletion 
of the provision which authorised the 
Custodian to pay debts due by the 


evacuee to any person from clause 
(m) and Rule 22° setting up the 
machinery for registration of debts 


did not, in our judgment, affect the 
power which is conferred by cl. (n) 
by sub-section (2)‘and also by Sec- 
tion 10 (1). In our judgment, the 
power to administer is not merely a 
power to manage on behalf of the 
evacuee so as to authorise the Custo- 
dian merely to recover and collect 
the assets of the evacuee but to dis- 
charge his obligations as well.” 


33. From the above enuncia- 
it is clear that the substantive 
- Cus~ 


tion, 
provision which empowers the 
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todian to recover and preserve the 
assets of the evacuee and to dis- 


decharge his obligations as well is in 


Section 10 (1), The diverse clauses 
of sub-section (2) are not mutually 
exclusive and illustrate the various 


purposes which are included in the 
general power to administer the pro- 
perties of the evacuee conferred on 
the Custodian by sub-section (1) of 
Section 10, Clause (n) of Section 10 
(2) specifically authorises the Custo- 
dian to pay to “any other person as 
in the opinion of the Custodian is en- 
titled. thereto any sums of money 
out of the funds in his possession.” 
As was explained in Bhanupratap 
Singh’s case (supra), the use of the 
expression “in the opinion of the 
Custodian” was not intended to in- 
vest the Custodian with arbitrary 
authority. In forming his opinion, he 
was bound to act judicially, In the 
instant case, the Custodian had, in 
accordance with the machinery pro- 
vided in Rule 22 for effectuating the 
exercise of the power conferred by 
Section 10 (2) (n), formed an opinion 
about Rabia Bai’s claim being gen- 
uine. In the exercise of that power 
the only thing that remained to be 
done by the Custodian was 
certain whether there were adequate 
“funds in his possession” to meet 
Rabia Bai’s claim which was a 
genuine liability of the evacuee. The 
words “out of the funds in his pos- 
session” in clause (n) of Section 10 
(2) have reference only to the funds 
relatable to the - particular evacuee 
against whom or against whose pro- 
perty, the claim for refund ’is made 
by a claimant, In the case before 
us, it is pointed out, the property in 
question was fetching huge rental 
income, The property was acquired 
under Section 12 of the Rehabilita- 
tion Act by the Government on 
February 24, 1961. It was thereafter 
sold by the Government on Janu- 
ary 18, 1962 for Rs. -3,10,000/-, that 
is, for a consideration substantially in 





excess of Rabia Bai’s claim. The 
sale proceeds were credited to the 
Compensation Pool. At the mate- 


rial time, therefore, it could not be 
said that the Custodian was not pos- 
sessed of sufficient funds to meet 
the claim of Rabia Bai. 

34. . Section 14 of the Rehabi- 


litation Act, which came. into force 


to . as-~- 
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on October 9, 1954 conceives the .con- 
stitution of a Compensation Pool, It 


‘provides that: such Pool shall consist 


of: 

- (a) all evacuee property acquired 
under Section 12, including the sale 
proceeds of any such property and 
all profits and income accruing from. 
such property; 

(b) such cash balances lying with 
the Custodian as may, by order of 
the Central Government, be trans- ` 
ferred tc the compensation pool; 

(c) such contributions, in any 
form whatsoever, as may be made 
to the compensation pool by the Cen- 
tral Government or any State Gov- 
ernment; : 

(d) such other assets as may be 
prescribed. 


35. Sub-section (2) further 


. provides that the Compensation Pool 


shall vest in the Central Government 
free from all encumbrances and 
shall be utilised in accordance with 
the provisions: of the Act and the 
rules made thereunder. 

36. The controversy is about 
the true import of the expression 


“cash balances lying with the Cus- 
todian” used in Clause (b) of sub- 
section (1) of Sec, 14. 

37. According to Mr. Prasad 


“such cash balances” will cover all- 
funds in their entirety lying in the 
deposit account of the Custodian 
which may be transferred by an 
order of the Central Government to 
the Compensation Pool. ; 

38. In our opinion, the ex- 
pression “such cash balances” used 
in Section 14 (1) (b) cannot be inter- 
preted so as to cover total cash de- 
posits with the Custodian. The use 
of .the word “balances” is significant. 
The connotation of the term “balan- 
ces” is well known. According to 
Websters’ Dictionary, it means “the 
difference, if any, between the debit 
and credit side of an account’, It 
is the result .of a comparative re- 
ckoning. The expression “cash ba- 
lances”: in clause (b) therefore, has 
to be construed as the excess of cre- 
dits over debits. The word “balan- 
ces” appears to have been advisedly 


used in preference to “deposits” be- 
cause the intention was that only 
that such amount in deposit with 


the Custodian should be transferred 





2566 S.C, 


i the Compensation Pool 
would be in excess of the 
required for meeting the due claims 
against the evacuees or their proper- 
ties, It is thus clear that what can 
be directed to be transferred to the 
Compensation Pool by the Govern- 
ment under Section 14 (1) (b) is the 
‘cash balances” and not the total 
cash deposits with the Custodian: 


39. The above being the le- 
gal position, it is to be seen as to 
what was actually directed to be 
transferred to the Compensation Pool. 
The first order of such transfer made 
by the Central Government is dated 
March 19, 1956. It purports to have 
been issued under Section 14 (1) (b) 
of’ the Rehabilitation Act, Thereby 
‚the Government directed that a 


which 


sum of Rs, 10 crores out of the ba- 
Head - 


lances centralised under the 
tS] Deposits and advances-Part II-De- 
posits not. bearing interest-(C)-other 
Deposits of the Custodians of Eva- 
cuee Property” be transferred to the 
Compensation Pool, The second order 
is dated February 26, 1957, whereby 
the sum of Rupees one crore was 
directed to be transferred _out ofthe 


Custodian’s cash balances to the 
‘Compensation Pool. The last order 
‘is dated August 18, 1966, whereby it 
was directed that all the surplus ba- 
lances in the deposit account of the 
Custodians be transferred to the 
Compensation Pool. The use of the 
word “surplus” in this Government 
‘order is significant. It puts the mat- 
iter beyond doubt that only those ba- 
ilances which were surplus or jn ex- 


cess over what was required to mieet 
the liabilities of the evacuees or the 
! registered verified claims against the 
| evacuees or their properties, were 
ito be transferred to the Compensation 
Pool. It was the duty of the Custo- 
iidian therefore to keep back with him 
so much of the funds in his deposit 
as were necessary’ to meet the veri- 
fied claims against evacuees or their 
ilproperties, Such a course on his 
‘Ipart would have been perfectly legal 
and also in conformity with the final 
directions issued for transfer of “sur- 
‘Iplus balances” by the Central Gov- 
ernment, Only the ‘cash: balances’ 
\lwhich were validly transferred could 


` \flegally form part of the compensa- 
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` tended by 3 months from 
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tion Pool, On this point we agree 
with the High Court that the Custo- 
dian had neither the power nor the 
authority to transfer the entirety of 
funds to the Compensation Pool, 

40. Even if it is considered 
for the sake of argument that the 
last order of the Government was a 
direction to transfer the entirety of 
funds including those relating to the 


property of the -evacuee, Abdul 
Ghani Jan Muhammad, without 
keeping back what was required 
for paying the registered claims of 


Rabia Bai, then the same would be 
contrary to the intendment of clause 
(b) of Sec. 14 (1) to the extent of 
Rabia Bai’s claim. 


4i. We are of opinion that in 
the peculiar circumstances of the 
case, the Appellate Bench of the 
High Court was right. in directing the 
Custodian to refund a sum of Rupees 
2,40,000/- to the . respondent, Rabia 
Bai, in payment of her claim and in 
further directing the Central Gov- 
ernment to place at the disposal of 
the Custodian, appellant herein, the 


said sum for the purpose of refund. - 


The time for refund is further ex- 
today, if 
the same has not: already been done. 
Accordingly, we dismiss this appeal. 
The appellant shall pay the costs of 
the Respondent in this Court. 

Appeal dismissed. 
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Appel- 


(A) Penal Code (1860), S. 149— 
“Any member” — Mere innocent 
presence, if makes accused a mem- 
ber of unlawful assembly — Crimi- 


nal Appeal No. 737 of 1970, dated 
5-11-1971 (Bom), Reversed. . 
A mere innocent presence in an 


assembly of persons, as for example 
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a bystander, does not make the ac- 
cused a member of an unlawful as- 
sembly, unless it is shown by direct 
or circumstantial evidence that ‘the 
accused shared the common object of 
the assembly. Thus a court is . not 
entitled to presume that any and 
every person who is proved to: have 
been present near a riotous mob at 
any time or to have joined or left it 
at any stage during its activities isin 
law guilty of every act committed 


_by it. from the beginning to the: end, 


or that each member of such acrowd 
must from the beginning have antici- 
pated and contemplated the nature of 
the illegal activities in which the as- 
sembly would subsequently indulge. 
In other words, it must be proved in 
each case that the person concerned 
was not only:a member of the un- 
lawful assembly at some stage, but 
at all the crucial stages and shared 
the common object of the assembly 
at all these stages, (Para 5) 


Where in a’riot case although 
all the incidents starting from the 


beginning to the end were parts of 
the same transaction but neverthe- 
less they were separate incidents, 


and some accused were found to be 
members of unlawful assembly at 
one particular stage but not at 
another, in these circumstances, the 
accused who were not present or 
who did not share the common ob- 
ject of the unlawful assembly at 
other stages could not be convicted 
for the activities of the assembly at 


those stages. Criminal Appeal No. 
‘737 of 1970, dated 5-11-1971 (Bom), 
Reversed. (Para 5) 


(B) Probation of Offenders Act 


(1958), Pre. S. 6 — Object of Act — ` 


Applicability of S. 6. 


The Probation of Offenders Act 
is a social legislation which is meant 
to reform juvenile offenders so as 
to prevent them from becoming 
hardened criminals by providing an 
educative and reformative treatment 
to them by the Government. Unfor- 
tunately, though the provisions of 
Section 6 thereof. are mandatory, the 
Courts do not appear to make wise 
use of these provisions which is 
mecessary to protect the younger 
generation from becoming profes- 
sional criminals and, therefore, a 
menace to the society, (Para 7) 


Sections 323/149 to 


_ (C) Penal Code (1860), Ss, 149, 
395 — Framing of charge under Sec- 
tions 149/395 Offence under 
Section 395 comes into existence 
only when act of dacoity is commit- 
ted by five or more persons jointly 
— Question of applying Section 149 
is therefore a mere surplusage. (Cri- 
minal P. C. (1898), S, 221), (Para 13) 


Mr. V. S. Desai, Sr. Advocate, 
(M/s, M. G. Karmali, R, S. Sodhi and 
Hardev Singh, Advocates with him), 
for Appellants; Mr. S. B. Wad, Ad- 
vocate, for Respondent. 

Judgment of the Court was de- 
livered by 


S. M. FAZL ALI, J.:— This ap- 
peal by, special leave is directed 
against the judgment of the Bom- 
bay High Court dated 4/8 November, 
1971 dismissing the appeal of the 
appellants and affirming the convic- 
tions and sentences passed on them 
by the Additional Sessions Judge, 
Aurangabad. The appellants were 
accused Nos, 4, 7, 8, 9, 11, 12, 20 & 
22. The appellants were tried along 
with other accused persons by the 
Additional Sessions Judge, Auranga- 
bad who convicted 14 out of 24 ac- 
cused under various sections of the 
Indian Penal Code. The High Court 
acquitted six persons, namely, ac- 
cused Nos. 15, 16, 17, 19, 21 and 24, 
but upheld the convictions of the 
appellants, The High Court refused 
to give a certificate: for leave to 
appeal to this Court, and -after ob- 
taining special. leave the - appellants 
have filed the present appeal, 

2. The appellants were con- 
victed under Section 395, I. P. C. to 
rigorous imprisonment for two years 
and a fine of Rs. 100/- each, under 
three months’ 
rigorous imprisonment, under Sec- 
tions 427/149 to one year’s rigorous 
imprisonment, under Sections 435/ 
149, I. P. C. to two years — rigorous 
imprisonment and a fine of Rs, 100/- 
each under Sections 457/149, LP.C. 
to. two years’ rigorous imprison- 
ment and under Section 147, I. P.C. 
to one year’s rigorous imprisonment 
all the, sentences to run concurrent- 
ly. For the purpose of brevity. ins- 
tead of naming the accused indivi- 
dually they will be referred to in 
this judgment as ‘A’ No. so, and so. 
Appellant No. 1 Musa Khan is A-4, 


| 
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appellant No, 2 Sardar Khan is A-7, 
appellant No, 3 Jani is A-8 appellant 


No. 4 Mohd, Fashiuddin is A-9. ap- 


pellant No. 5 Mohd Eqbal is A-11, 
appellant No. 6 Abdul Hamid is A-12, 
appellant No. 7 Saber Ali Khan is 
A-20 and: appellant No. 8 Mohd. 


Azam Khan is A-22. 


l 3. We might further state 
that so far as A-4 is concerned he is 
brother of A-11 and A-12, A-4 was 
aged about 20 years in 1968 when 
the occurrence is said to have taken 


place. A-7 was about 15 years on 
the date . of occurrence and 
A- 9 was about 20 ` years on 
the date of occurrence, But other 


accused were over 25 years of age. 
We have made a particular reference 
to this fact, because an important 
argument was advanced before . us 
that even if the offences are held to 
have been proved against A-4, A-7 
and A-9 this was a fit case in which 
they should have been proceeded 
under Sections 4 and 6 of the Proba- 
tion ‘of Offenders Act, 1958. 


| 4. This is an- unfortunate 
story of a band of ruffians who ap- 
pear to have entered upon a rabid 

isadventure and a mischievous expe- 
dition by committing acts of vanda- 
lism and damage to the properties of 
rivals and enemies in order to wreak 
vengeance for boycotting of the Na- 
tional Hotel by the students. The 

ackground against which the present 
dramatic occurrence appears to have 
shot up is that there is a National 
Hotel at Aurangabad which belongs 
tò some of the appellants and which 
was patronized by the students of the 
local Engineering College. Some dif- 
ferences arose between the manage- 
ment of the hotel and the students 
as a result of which the students 
completely bycotted the National Ho- 
tel and transferred their patronage to 
Bharat Lodge run by P, Ws. 
“16. As a result of this change in the 
attitude of the students the owners 
of the National Hotel nursed a seri- 
ous grouse not only against the stu- 
dents but also against the Bharat 
Lodge which was being patronised by 
them as a result of which the main 
business of the National Hotel al- 
most came to a standstill. The im- 


pee conducted by the appellants and 
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1 and 


mediate provocation for the massive . 


ALR. 
others was an incident which hap- 
pened on August 21, 1968 when some 
of the students of the Engineering 
College indulged in a small rioting 
and caused damage to the National 
Hotel, Paradise Hotel, cycle shop, a 

tailoring shop owned by A-16 & A-17 
and a dispensary of Dr. Sayeed. The 
damage caused by the students was 
in the neighbourhood of Rs, 3000/- 
to Rs. 4000/-, About two months la- 
ter i.e. on October 20, 1968 an em- 


ployee of the National Hotel sustain-- 


ed some injuries and was removed 
to the hospital in a rikshaw belong- 
ing to P. W. 6 Tukaram which was 
driven by P. W, 5 Mehboob. There 
was some dispute between Masood 
the employee of’ the National Hotel 
and the rikshaw puller regarding 
payment of dues. In the mean time 
some students of the Engineering 
College arrived at the scene and 
they brought pressureon A-11 Mohd. 
Eqbal the owner of the National Ho- 
tel to pay a reasonable fare as a re- 
sult of which A-11 had to part with 
Rs. 10/- in order to settle the dispute 
with the owner of the rikshaw. En- 
couraged by this short-lived success, 
the students of the Engineering Col- 
lege jeered at A-11 and passed ironi- 
cal remarks on him. Thereafter the 
students went to Shivaji Hotel. 
Thereafter 20 to 25 persons 
assembled near the National 
Hotel and after constituting 
an unlawful mob these persons mov- 
ed towards the Shivaji Hotel and A-8 


rushed towards P, W. 10 Anand 
Muley but the other students who 
were sitting in the Shivaji Hotel 


fearing trouble at the hands of the 
mob ran towards their . hostel but 
were hotly chased by the mob which 
entered the hostel premises and 
caught hold of one of the students, 
and the mob further armed with 
stones, iron bars, brickbats ete, caused 
damage to the hostel building, by 
pelting stones and also caused inju- 


ries to P. W. 11 Mangilal who was 


the watchman of the Hostel, Not 
satisfied with this the mob consisting 
of several persons proceeded’ to ` Bha- 


rat Lodge which was owned by P. W. 
1 Prakash and his father P. W. 16 
Vishwanath. Having reached the 
Bharat Lodge the mob became vio- 
lent and damaged the furniture the 


ore 
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glass panes and some of the mem- 
bers of the mob went to the extent 
of stealing away the cash box which 
was kept in the Lodge. Meanwhile 
P. S.I. Kakrambe P. W. 12 who had 
seen the mob moving towards 
the Engineering College and the Bha- 


rat Lodge rang up the D., S. P. and 
got the police to the spot. After 
looting the Bharat Lodge the mob 


went to a chawl belonging to P.W. 
24 Jogendra Singh and set fire to 
some of its doors and other property 
including a scooter. In the mean- 
time P.W. 1 Prakash and his father 
P. W. 16 Vishwanath went to the 
police station and reported the inci- 
dent, F.LR. Ext. 8 was prepared on 
the basis of the statement given by 
P. W. 1 Prakash before the Police. 
In the rampage that has ensued, the 
mob succeeded in arresting one stu- 
dent Deshmukh of the Engineering 
College while the students succeeded 
in arresting A-1 and A-2, All these 
persons were, however, released 
when the police came to the spot. 
The police after usual investigation 
submitted a charge-sheet as a result 
of which the accused were put up 
for trial before the learned Addi- 
tional Sessions Judge and 
and sentenced as indicated above. 


5. The appellants pleaded in- 
nocence and averred that they had 
been falsely implicated due to en- 
mity and had not participated in 
the riot. Both the courts below have 
accepted the main facts leading to 
the occurrence as also participation 
of the appellants in the rioting, The 
Additional Sessions Judge as also 
the High Court, however, do not ap- 


pear to have made a correct ap- 
proach in examining the individual 
cases of the accused, particularly 


with reference to their actual pre- 
sence or participation in the inci- 
dent in question, It is true that hav- 
ing regard to the background against 
which the events took place all the 
incidents starting from the National 


Hotel and ending with the chawl of 


Jogendra Singh were parts of the 
same transaction, ‘nevertheless they 
were separate incidents in which dif- 
ferent members of the mob had par- 
ticipated.. In these circumstances, 
therefore, without there. being any 


direct evidence about the actual -par- 
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ticipation of the ‘appellants inall the 
incidents it could not be inferred as 
a matter of law that once the app-!- 
lants were members of the mob at 
the National Hotel they must be 
deemed to have participated in all 
the other incidents atthe Engineering 
College Hostel, Bharat Lodge and 
the chawl of Jogendra Singh. It is 
we]l settled that a mere innocent 
presence in an assembly of ~ persons, 
as for example a bystander, does not 
make the accused a member of an 
unlawful assembly, unless it is 
shown by direct or circumstantial 
evidence that the accused shared the 


common object of the assembly. 
Thus a court is not entitled to pre- 
sume that any and every person 


who is proved to have been present 
near a riotous mob at any time or. 
to have joined or left it at any stage 
during its activities is in law guilty! 
of every act committed by it from 
the beginning to the end, or that 
each member of such a crowd must 


-from the beginning have anticipated’ 


and contemplated the nature of the 
illegal activities in which the as- 
sembly would subsequently indulge. 
In other words, it must be proved in 
each case that the person concerned 
was not only a member of the un- 
lawful assembly at some stage, but 
at all the crucial stages and shared 
the common object of the assembly 
at all these stages. Such an evidence 
is wholly lacking in this case where 
the evidence merely shows that some 
of the accused were members of the 
unlawful assembly at one particular 
stage but not at another, In these 
circumstances, therefore, the accused 
who were not present or who did 
not share the common object of the 
unlawful assembly at other stages 
cannot be convicted for the activities 
of the assembly-at those stages. In 
view of this error committed by the 
High Court it has become necessary 
for us to examine the evidence on 
the limited question as to which of 
the accused had actually participated 
in the incident at the Engineering 
College, Bharat Lodge and the chawl 
of Jogendra Singh where acts of in- 
cendiarism had taken place, It is 
also common ground that the occur- 
rence had. taken place at night and 
the evidence of the witnesses identi- 
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fying the accused had to be examin- 
ed with great caution, . 


_| 6. Without, therefore, going 
to any further detail, we proceed 
now to examine the evidence against 
each individual accused to find out 
to what extent he is liable. To begin 
with, we might add as a preface that 
so far as the - incident which took 
place in the: Bharat Lodge is con- 
cerned, some of the members of the 
mob had allegedly committed a da- 
coity which was the most serious of- 
fénce alleged against them, The evi- 
dence of P. W, 16 Vishwanath one 
of the owners of the Bharat Lodge, 
however, shows that the mob at- 
tacking the Bharat Lodge consisted 
of three distinct parts — one part 
standing on the road, the other part 
indulging in mischief and damage of 
the property of the Lodge and the 
third part was merely concerned 
with the looting of the cash box, In 
this connection P, W, 16 deposed as 
follows: 


mob were 


' “The persons in the A 
armed with iron bar, sticks, bricks, 
Some persons in the mob were 


breaking the show-cases in the 
Lodge, some persons in the mob 
were trying to take the counter to 
the road. Accused No, 11 Iqbal, Ac- 
cused No, 22 Azam Miya, Accused 
No. 7 Sardar Khan, Accused No, 20 
Shabir were armed with sticks and 
iron bars and they were breaking 
the glass panes of the show-cases. 
The same persons were taking’ out 
the counter. They took the counter 
to the road.” 

It would appear from the evidence 
of this witness that out of the mob 
the only persons who had actually 
participated in removing the cash 
box and committed dacoity were A-11 
Mohd, Eqbal, A-7 Sardar Khan, A-20 
Sabar Ali and A-22 Mohd. Azam. 
This admission of the witness, there- 
fore, completely excludes the possibi- 
lity of any other appellant having 
taken part in this separate incident 


of dacoity. It is not uncommon that’ 


an unruly crowd on the rampage 
may contain some miscreants who 


may go beyond the common object 
and commit ad hoe crimes graver 
than the mob had as its objective. 


As, however, the number of persons 
who took part in the alleged dacoity 
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were only four, it is obvious that the 


charge under Section 395, I P.C 
must fail, and even if the accused 
are proved to have taken part in 


removing the cash box, they will be 
guilty only of an offence under Sec- 
tion 392, I. P.C. 

7. Taking A-4 we find that 
he was-a young man of 20 years in 
1968 when the occurrence took place 
and he is the brother of A-11 and 
A-12. The only evidence of his par- 
ticipation in the incident at the Bha- 
rat Lodge consists of P. W. 1 Pra- 
kash and P, W. 16 Vishwanath. So 
far as P, W. 16 is concerned his evi- 
dence has been rejected as he was 
not able to identify the appellant at 
a test identification parade. Further 
more, in view of the evidence of 
P. W. 16 extracted above, it would 
appear that he does not mention 
A-4 as one of the persons who had 
taken part in removing the cash 
box from the counter. In these cir- 
cumstances, therefore, A-4 can only 
be convicted at the most under Sec- 


tions 149/425, I. P. C. As this ap- 
pellant does not appear to have 
taken any part either in the raid 


which was made at the Engineering 
College hostel or at "the chawl he 
can only be responsible for the mis- 
chief which was caused at the Bha- 
rat Lodge. As his conviction under 
Sections 395/149 fails, the appellant 
can only be convicted under Sections 
149/425, I.P.C. The other convic- 
tions and sentences recorded against 
him are set aside. As, however, the 
appellant was a boy of 20 years, his 
case clearly falls within the purview 
of the Probation of Offenders Act, 
1958. The Probation of Offenders 


Act is a social legislation which is. 
offenders: 


meant to reform juvenile 
so as to prevent them from becom- 
ing hardened criminals by providing 
an educative and reformative treat- 
ment to them by the Government. 
Unfortunately. though the provisions 
of Section 6 of the Probation of Of- 
fenders Act are mandatory, the 
Courts do not appear to make wise 
use of these provisions which is 
necessary to protect our’ younger 
generation from becoming profes- 
sional criminals and, therefore, a 
menace to the society. It may be 
that the appellant A-4 was not dealt 
with under the provisions of Sec. 6 
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of the Probation of Offenders Act 
because of the charge under Section 
_ 395, L P, C. but that charge having 
failed, there is no impediment now 
in his being dealt with under the 
provisions of Section 6 of the Proba- 
tion of Offenders Act. In these cir- 
cumstances, therefore,. we would set 
aside the convictions and sentences 
imposed on A-4 Musa. Khan and 
direct that he be released on his en- 
tering into a bond with two sureties 
of Rs, 500/- each for a period of one 
year in order to keep the peace and 
be’ of good behaviour. The appellant 
will report to the Probation ` Officer 
appointed within the jurisdiction of 
the place where he resides, 

8. A-7 Sardar Khan was even 
‘younger than A-4 and’ was only 15 
years on the date of occurrence. He 
thas been identified by P.Ws 1, 10 
and ‘16. P. W. 10 Anand Muley has 
identified him as being present at 
Shivaji Hotel, but as no, incident of 
violence took place there A-7 could 
not be guilty of any criminal’ act 
there, As regards his presence at 
the Bharat Lodge is concerned, A-7 
has been identified by P. Ws. 1 and 
16 as being a member of the mob 
there, In view of the evidence of 
P. W. 16 Vishwanath as extracted 
above and having regard to the fact 
that no overt act has been attribut- 
ed against him, nor has it been al- 
leged that he took part in stealing 
away of the cash box the charge 
under Sections 149/425, I. P. C. fails 
and he can utmost be convicted 
under Sections 149/425, I. P. C. and 
Section 147, I. P. C. As both these 
offences are not punishable with 
rigorous imprisonment for life, the 
provisions of Section 6 of the Proba- 
tion of Offenders Act will undoubt- 
edly apply and like A-4 the- appel- 
lant will also have to be dealt with 
under that section, We therefore set 
‘aside ‘all convictions and sentences 
imposed on A-7 Sardar Khan and 
direct that he be released on his en- 
tering into a bond with two sureties 


of Rs. 500/- each for a-period of one 


` year in order to keep the peace and 
be of good behaviour. The appellant 
will report to the Probation -Officer 


appointed within the- . jurisdiction of | 


the place where he resides. . 
= 9.7 A-8 Jani bas- been identi- 
fied by P. Ws, 1,7, 8,-10 and P.W: 
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22 Waman Rao, The High Court has 
rejected the evidence regarding iden- 
tification of this accused. by P., W. 1 
Prakash and P. W, 22 Wamanrao. 
So far as the evidence of P., W.. 7 
Hardayal Singh is concerned he 
merely proves the presence of A-8 
at the National Hotel, The mob 
appears to have emerged from the 
National Hotel and the first set of 
vandalism which started was in the 
Engineering College Hostel and no- 
thing happened in the National Ho- 
tel. The mere fact that the ap- 
pellant was present in the mob which 
emerged from the National Hotel 
cannot lead to the logical conclusion 
that he must have been present even 
at the Engineering College hostel, 
unless his presence at the hostel was 
proved as a separate and in- 
dependent fact, So far as P, Ws. 1, 8 
and 10 are concerned they have only 
proved the presence of this appel- 
lant at the-Shivaji Hotel but as no 
act of violence or mischief took place 
in that hotel, the presence of the 
appellant was innocuous and he can- 
not be held to be guilty of any of- 
fence. For these reasons, therefore, 
we are clearly of the opinion that 
the evidence does not at all connect 
the appellant with any unlawful act 
committed by him, nor can he be 
said to be a member of an assembly 
which became unlawful at any’ 
Stage. For these reasons the appel- 
lant A-8 Jani is entitled to an acquit- 
con of all the charges framed against 


10. A-9 Mohd. Fasihuddin 
who was only 20 years of age at the .- 
time of occurrence was identified 
only by two witnesses namely, P. W. 


.l1 Prakash and P, W, 22 Wamanrao. 


The Courts below have, however, 
disbelieved P..W. 22 Wamanrao and : 
so we are left with only uncorrobo- 
rated testimony of P. W. 1 Prakash. 
The case of this appellant is also 
similar to that of A-4 Musa Khan 
inasmuch as he also had not taken 
any part in removal of the cash box 
from the counter. The only overt 
act alleged against him is that he 
had hit Krishnamurthi with a crow 
bar as a result of which Krishna- 
murthi sustained a simple injury. He 
has thus committed offences under 
Sections ` 147 and 323, I. P. C, and 
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his case falls within the protection 
afforded by Section 6 of the Proba- 
tion of Offenders Act, For these rea- 
suns, therefore, the convictions and 
sentences imposed on this appellant 
are set aside and he is directed i 
be released on his entering into 
bond with two sureties of Rs. 500/- 
each for a period of one year in 
order to keep the peace and -be of 
good behaviour. The appellant will 
report to the Probation Officer ap- 
pointed within, the jurisdiction of the 
place where he stays. 


1L. A-11 Mohd, Eabal has 
been identifed by P. Ws. 7 and 10 
as being a member of the | mob 
which visited the Shivaji Hotel. As, 
however, nothing happened in that 
hotel the evidence of these two wit- 
nesses does not incriminate the ac- 
cused. P. W, 1 Prakash and P. W. 16 
Vishwanath undoubtedly prove his 
presence in the mob which raided 
the Bharat Lodge. The evidence of 
P. Ws. 1 and 16 unmistakably proves 
that he is one of the accused who 
had actually participated in stealing 
away the cash box from the Lodge. 
In these circumstances, therefore, 
the convictions and sentences impos- 
ed. on this accused are altered from 
those under Sections 149/395, I.P. C. 
to that under Section 392. I.P.C. and 
„his sentence is reduced to one 
year’s rigorous imprisonment under 
Section 392, I.P.C. There is no doubt 
that he was a member of. the mob 
which indulged in damaging and do- 
ing mischief at the Bharat Lodge 
and, therefore, he must be held 
guilty of an offences under Sections 
147 and 149/425, IP.C, so far as that 
matter is concerned, P, W. 12 Kak- 
rambe has further proved that this 
appellant was one of the 
present in the mob which started 
from the Engineering College Hostel 
and went to the Bharat Lodge. . 


12. A-12 Abdul Hamid has 
been identified by P. Ws. 1, 16, 7,10 


and 12, P. Ws. 1° and 16 clearly 
proved his presence in the mob 
which attacked the Bharat Lodge 
and the appellant was also armed 


with an iron bar, P. W, 7 Hardyal 
Singh proves his presence at the Na- 
tional Hotel while P. W. 10 proves 
his presence at the Shivaji Hotel, 
where no violence ever took ` place. 


persons ~ 


AIR. 
Their evidence, therefore, does not 
at all implicate this accused. The 


evidence of P, Ws. 1 and 16 is how- 


ever, corroborated by P. W. 12 Kak- 


rambe who is a police officer and, 
therefore, an independent witness 
who deposes that he had seen the 
appellant in the mob while it was 
coming from the Engineering Col- 
lege and proceeding to Bharat Lodge. 


In fact in view of the conversation | 


which took place between this appel- 
lant and Kakrambe as deposed to by 
P.W. 12 it is clear that this appel- 


lant must have taken part in the 
incident at the Engineering College 
Hostel also. As, however, the alle- 


gation that he took part in stealing 
away the cash box has not been 


proved he is acquitted of the charge - 


under Sections 149/395, IPC. and 
cannot also be convicted under Sec- 
tion 392. I. P. C. His conviction, 
therefore, under Sections 149/427 is 
upheld but his sentence is reduced 
to three months rigorous imprison- 
ment, His conviction under Sec. 147 
is maintained and the sentence pass- 
ed under that section is also reduc- 
ed to three months rigorous impri- 
sonment. Both the sentences are 
ordered to run concurrently. 


43, So far as A-20 Saber AÑ 
Khan and A-22 Mohd. Azam Khan 
are concerned they have been 
pressly named by P.. Ws. 1 and 16 
as being members of the mob which 
attacked the Bharat Lodge 
which actually participated in steal- 
ing away the cash box. Both these 
accused had attacked the ` counter 
along with two others and had for- 
cibly removed the cash box contain- 
ing few hundred rupees and, there- 
fore, they cannot escape conviction 
under Section 392, I. P. C. even if 
the charge under Sections 149/395 
fails We might like to mention that 
it was not at all necessary for the 
learned Additional Sessions Judge to 
have framed a charge under Sections 
149/395, I.P.C. because an offence 
under Section 395, I. P.C. comes into 
existence only when an aet of da- 
coity is committed by five or more 
persons jointly, and, therefore, the 
question of applying Section .149, 
LP.C. is a mere surplusage. At any 
rate, since the number of persons 


‘who have been proved to have- stolen 
ae. } l3; 


ex-: 


and . 
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the cash box is less than five, the 
charge under Section 395, I. P.C; as 
also that under Sec. 149, I. P.C. must 
necessarily fail. We, therefore, alter 
the. conviction of A-20 Saber Ali 
Khan and A-22 Mohd, Azam from 
that under Sections 149/395, I.P. C. 
to that under Section 392, I P.C. 
simpliciter and reduce their sentence 
under this section to one year’s 
rigorous imprisonment each while 
maintaining the fine imposed on them 
by the Trial Court. The convictions 


‘and sentences on other counts are 
set aside. l 

14. On a consideration, there- 
fore, : of the evidence and 


circumstances of the case, we allow 
this appeal to this extent that A-8 
Jani is acquitted of all the charges 
framed against him and is directed 
to be set at liberty forthwith.. A-4 
Musa Khan, A-7 Sardar Khan and 
A-9 Mohd, Fasihuddin are dealt with 
under Sections 4 and 6 of the Pro- 
bation of Offenders Act and their 
convictions and sentences are set 
aside and they are directed to be re- 
leased on their executing a bond 
with two sureties of Rs. 500/- each 
for a period of one year in order to 
keep the peace and be of good beha- 
viour and all of them will report to 
the nearest Probation Officer in 
their range. The conviction of A-12 
Abdul Hamid under Sections 149/ 
427, I. P.C. is upheld but his sentence 
is reduced to three months rigorous 
imprisonment, His conviction under 
Sections 149/395, I. P.C. is set aside 
while his conviction under Section 
147, I. P.C. will stand. The - convic- 
tions under Sections 149/395, I. P.C. 
as against A-~11, Mohd. Eqbal, A-20 


Saber Ali Khan and A-22 Mohd. 
Azam Khan are altered to 
that under Section 392, I.P.C. and 


their sentence is reduced from two 
years to one year’s rigorous impri- 
sonment under this section. As there 
is no reliable evidence to prove the 
participation of any ofthe appellants 


in the incident of arson at the Chawl © 


of Jogendra Singh, the convictions 


and sentences imposed on all the 
appellants under Sections 149/435, 
I. P.C. are hereby set aside.. The 


other convictions as also the senten- 
ces passed on these appellants are 
confirmed. In respect of all the ac- 
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cused the sentences are ordered to 


run concurrently. 
. Appeal partly allowed. 
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Ramji Prasad Singh, Appellant 


v. Ram Bilas Jha and others, Res- 
pondents. 7 : 
` Civil Appeal No,-1147 of 1974; 


D/-. 24-9-1976. 


(A) Representation of the People 
Act (1951), S. 62 (1) — Representa- 
tion of the People Act (1950), Sec. 23 
(3) — Name of person entered in 
electoral roll in violation of Section 
23 (3) — Such person has no right 
to vote merely by reagon of entitle- 
ment conferred by Section 62 (1). 


_ Sec, 62 (1) may be split up- into 
two parts so as to make its meaning 
and intendment clear, It provides, 
in the first place, that a person who 
is not entered in an electoral roll 
of a constituency shall not be entitl- 
ed to vote in that constituency. 
Secondly it provides that, except as 
expressly provided by the Act, every 
person who is for the time being 
entered in the electoral roll of any 
constituency shall be entitled to vota 
in that constituency, It is implicit in 
these provisions that’ the -name of the 
person who claims to be entitled to ` 
vote in a constituency must have 
been entered in the’ electoral roll of 
that particular constituency in ac- 
cordance with law. Section 23 -(3) 
of the Representation of the People 
Act, 1950 provides that no amend- 
ment, transposition or deletion of 
any entry shall be made and no 
direction for the inclusion of -a 
name in the electoral roll of a con- 
stituency shall. be given after the 
last date for making nominations for 
an election in that constituency and 
before the completion of the election. 
If the name of a person is entered 
in the electoral roll in violation of 


*(Ele. Petn. No, 42 of 1972, D/- 9-5- 
1974—(Pat.)). 
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the mandate contained in this section, 
he can have no right to vote by rea- 
son merely of the entitlement con- 


ferred -by Section 62 (1) of the Act 
of 1951. The words “for the time 
being entered in the electoral roll” 


in Section 62 (1) of the Act of 1951 
must be taken to mean “for 
time being entered in the electoral 
roll in accordance with law.” 
(Para 19) 
(B) Representation of the People 
Act (1950), Sections 30 (b) and 23 (3) 
— Representation of the People Act 
(1951), Section 100 (1) — Election 
petition — Jurisdiction of High 
Court — Effect of Section 30 (b) — 
Electoral Roll amended in violation 
of Section 23 (3) — Action is open 
to challenge, 


Section 30 (b) of the Act of 1950 
cannot affect the jurisdiction of the 
High Court, while dealing with an 
election petition, to set aside an 
election on the grounds mentioned in 
Section 100 (1) of the Act of 1951, 
one of which is that the result of 
the election was materially affected 
by the improper reception, refusal or 
rejection of any vote, (Para 20) 


There is a clear distinction þe- 
tween a challenge to the right of a 
voter to be registered in an electo- 
ral roll and the jurisdiction of an 
authority appointed under the Act 
to enter a name in the electoral roll. 
That jurisdiction has perforce to be 
exercised consistently with the provi- 
sions of the law governing the elec- 
tion and in case there is failure to 
do so, the action of the officer would 
be open to challenge on the ground 
of want of jurisdiction, If, the elec- 
toral roll is amended after the time- 
limit set down in Section 23 .(3) of 
the Act of 1950, the amendment 
would be without jurisdiction con- 
ferring no right to vote on the per- 
sons whose names are thus included 
in the roll. 

Section 23 (3) does not deal with 
` any mode or procedure in the mat- 
ter of registering voters. It inter- 
dicts the concerned officer from in- 
terfering with the electoral process 
under the prescribed circumstances. 
Therefore, when there is a breach of 
Section 23 (3), the question is not of 
an irregular exercise of power but 


of the lack of power itself, (Para 20) 
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(C) Bihar and Orissa Municipal 
Act (7 of 1922) S. 389 (c) — Power 
of Government under — Exercise of 
— Scope," 

The State Government un- 
doubtedly possesses the power under 
Section 389 (c) to make appointments 
to the Notified Area Committees but 
that power, must be exercised for 
carrying out the purposes of that 
Act, not for defeating them, 

(Para 22) 

(D) Representation of the People 
Act (1951), Sections 100 (1) (b) and 
123 (1) (A) (b) — Charge of bribery 
— Proof of. 

The charge of bribery is quasi- 
criminal in nature and such a charge 
must be proved not by a mere pre- 
ponderance of probabilities but þe- 
yond a reasonable doubt. (Para 23) 

In the absence of any evidence 
of unimpeachable nature and particu- 
larly in the absence of any contem- 
poraneous complaint in regard to the 
allegation of bribery, it would be 
unsafe to accept the bare word ot 
the election petitioner and his wit- 
nesses on such a serious charge, 

(Para 23) 

(E) Representation of the People 
Act (1951), Ss. 116A, 123 (1) (A) (b) 
100 (1) (b) — Charge of bribery 
under Section 100 (1) (b) read with 
S. 123 (1) (A) (b) — Except for sub- 
stantial reasons, the Supreme Court 
will not: embark upon a detailed as- 
sessment of oral evidence, (Para 23) 

M/s. D. Goburdhan and L, N. 
Sinha, Advocates, for Appellant; Mr. 
D. Y. Patel, Sr. Advocate, (M/s. N. 
P. Singh, R. P. Singh and S. N., Jha, 
Advocates with. him), for Respon- 
dent No. 1. 

Judgment of the Court was: de- 
liveréd by 


CHANDRACHUD, J.:— This i 


-an appeal. under Section 116A of the 


Representation of the People Act, 
1951 from the judgment of the 
Patna High Court dated May 9, 1974 
in Election Petition No, 42 of 1972. 
2, On March 29, 1972 the 
Election Commission issued a notifi- 
cation calling upon the Muzaffarpur 
Local Authorities Constituency to 
elect one member to the Bihar Legis- 
lative Council, That Constituency 
consists of the Municipalities of 
Muzaffarpur, Sitamarhi, Hajipur and 


¥ 
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Lalganj and the Notified Area Com- 
mittees of Mahnar and Dumra. We 
are concerned in this appeal . with 
the Notified Area Committee of 
Dumra only. According to the pro- 
gramme notified by the Election 
Commission, the last date for filing 
nominations was April 5, 1972. The 
poll was held on April 30 and the 
result of the election was declared 
on May 1, 1972. Respondent 1 Ram 
Bilas Jha, an independent candidate, 
secured the highest number of votes, 
namely 61 whereas his nearest rival 
respondent 5, Mahanth Raghunath 


Das, a Congress (R) candidate, se- 
cured 36 votes, Respondent 1 was 
accordingly declared elected. 

3. The appellant Ramji Pra- 


sad Singh was a voter for the elec- 
tion being a member or commissioner 
of the Sitamarhi Municipality. On 
14-6-1972 he filed an election petition 


in the Patna High Court challeng- 
ing the election of respondent 1 on 
various grounds, Before us, appel- 


lant restricted his challenge to the 
following two grounds:— 


(1) Forty voters of the Dumra 
Notified Area Committee were ille- 
gally prevented from exercising their 
franchise, which materially affected 
the result of the election; and 


(2) Respondent 1 attempted to 
bribe two voters, Sri Narain Prasad 
and Ram Swarath Raut, thereby 
rendering his election void under 
Section 100 (1) (b) read with Section 
123 (1) (A) (b) of the Act of 1951. 
The High Court having rejected these 
contentions the election petitioner has 
filed this appeal. 


4, It is necessary to state cer- 
tain important facts for a proper ap- 
preciation of the question involved 
in the first of the two points men- 
tioned above, By notification No. 
2708/LSG dated May 5, 1971 the 
Government of Bihar had nominated 
40 persons to be members or com- 
missioners of the, Dumra Notified 
Area Committee, All of them were 
duly enrolled as voters in the electo- 
ral roll of the Muzaffarpur Local 
Authorities constituency, On April 
4, 1972 the State Government issued 
a Notification, No. 2934, cancelling 
the notification dated May 5, 1971. 
By another notification, No. 2935, of 
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eyen date, viz., April 4, 1972 the 
State Government nominated 40 
other persons named therein as mem- 
bers of the Dumra Notified Area 
Committee. ; 


5. Immediately after the 
issuance of the two notifications of 
April 4, 1972 some of the sitting 
members of the Dumra N. A, Com- 
mittee, who ceased to be members 
by reason of these notifications, filed 
writ petition No. 150 of 1972 in the 
Patna High Court challenging the 
validity of the notifications. A rule 


- was issued in that writ petition on 


April 14, 1972 and by an interim 
order, the operation of notification 
No, 2934 by which the notification of 
May 5, 1971 was cancelled, was stay- 
eq till the disposal of the writ peti- 
tion. I ; 

6. After the High Court issu- 
ed the stay order, a petition was 
moved before Shri A, N. Bose, the 
District Magistrate of Muzaffarpur, 
asking that the names of the 40 
members which were removed from 
the electoral roll pursuant to the 
notification issued by the State Gov- 
ernment should be re-incorporated 
therein. Shri Bose who was func- 
tioning ex officio as the District Elec- 
tion Officer, Electoral Registration 
Officer and the Returning Officer for 
the purposes of the. particular elec- 
tion sent a Teleprinter message (Ex. 
7) on April 21, 1972 to the Chief 
Electoral Officer, Patna, stating that 
since the last date for filing nomina- 
tions was long since past, the names 
of the old members which were al- 
ready removed from the electoral roll 
could not be re-incorporated therein 
but that it would be in contempt of 
the High Court if elections were to 
be held on the.basis of the amended 
roll, as the High Court had stayed 
the operation of the notification issu- 
ed by the Government on April 4, 
1972 cancelling the notification of 
May 5, 1971. “In this anomalous 
situation”, Shri Bose asked the Chief 
Electoral Officer to seek the instruc- 
tions of the Election Commission of 
India. By his Telex message (Ex. 8), 
the Chief Electoral Officer sought the 
directions of the Election Commis- 
sion which opined that since the old 
members could not vote as their 
names were not on the electoral roll 
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and since the new members also Dumra Committee were prevented 
‘could not vote because of the stay illegally from casting their votes in 


order issued by the High Court, the 
polling station at the Dumra Notified 
Area Committee office should be 
withdrawn and cancelled. Pursuant 
to this directive, there was no poll- 
ing booth where the members of the 
Dumra Committee could cast their 
votes, Consequently, neither the old 
40 members whose names were re- 
moved from the electoral roll nor 
the new 40 members whose names 
were included therein could cast 
their votes in the election held on 
April 30, It is on this background 
that the election petitioner raised 
the point that the new 40 members 
were illegally prevented from exer- 
cising their franchise and that such 
prevention had materially affected 
the result of the election as those 
members would have voted for res- 
pondent 5, the Congress (R) candi- 
date. f 
T. It may, we think, be ac- 
cepted that the 40 newly enrolled 
members, had they been permitted 
to cast their votes, would have most- 
ly vested for respondent 5. Thirty- 
four out of the 40 were examined as 
witnesses and they protested their 
loyalty to respondent 5, Out of these 
34 witnesses, 27 are members of 
Congress (R) and though defections 
cannot be totally ruled out, there is 
no reason to discard their evidence 
that they were pledged to support 
respondent 5 who was their party 
candidate. It may be assumed that 
members of the party would not 
have disobeyed the mandate issued 
by the Provincial and District Con- 
gress Committees through circular 
. letters, Exs. 3 and 3/a, that they 
must vote for the party candidate, 
respondent 5, The remaining 7 out 
‘of the 34 may be taken at their 
word that they would have voted for 
respondent 5 since they thought that 
he was the most eligible candidate 
amongst the contestants. There is also 
evidence showing that the newly en- 
rolled members had gone to the pol- 
ling station to cast their votes but 
had to return without exercising 
their franchise as there was no booth 
where they could cast their votes. 
8. The question: which then 
remains to be considered is whether 


the newly enrolled members of the- 


the poll of 30th April. The power 
to make appointments to Notified 
Area Committees is derived by the 
State Government under Section 389 
of the Bihar and Orissa Municipal 
Act, 7 of 1922, That section pro- 
vides by clause (c) that the State 
Government may by notification ap- 
point a committee or make-rules for 
the appointment or election of a 
committee for carrying out the pur- 
poses of the Municipal Act in the 
Notified Area, The notifications of 
May 5, 1971 and April 4, 1972 nomi- 
nating 40 persons as members or 
commissioners of the Dumra Noti- 
fied Area Committee were issued by 
the Government of Bihar in exer- 
cise of the power conferred by Sec- 
tion 389 (c), The State Government 
did have the power to issue the 2nd 
notification as much as the first and 
their jurisdiction in that behalf has 
not been questioned. 


9. An interesting question 
however arises by reason of the pro- 
visions contained in the Representa- 
tion of the People Act, 43 of 195% 
Section 15 of that Act provides that 
for every constituency there shall 
be an electoral roll which shall be 
prepared in accordance with the pro- 
visions of the Act under the super- 
intendence, direction and control of 
the Election Commission. Section 16 
prescribes disqualifications for regis- 
tration in an electoral roll. Section 
21 deals with the preparation and 
revision of the electoral roll. Sec. 22 
prescribes a procedure for correc- 
tion of entries in electoral rolls and 
Section 24 provides for an appeal 
from any order passed under Section 
22. Section 23 (3) which has an 
important bearing on the point rais- 
ed on behalf of the election peti- 
tioner reads thus:— 


“23. (3) No amendment, transpo- 
sition or deletion of any entry shall 
be made under Section 22 and no 
direction for. the inclusion of a 
name in the electoral roll of a con- 
stituency shall be given under this 
section, after the last date for mak- 
ing nominations for an election_ in 
that constituency or in the Parlia- 
mentary constituency within which 
that constituency. is comprised and 


aa 
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before the completion of that elec- 
tion,” NS 

10. As mentioned above the 
State Government issued two notifi- 
cations on April 4, 1972, one by 
which the earlier notification of May 
5, 1971 was cancelled and the other 


making fresh appointments of © 40 
members to the Dumra Notified 
Area Committee, As a result of 


these notifications (Exs. 10A and 10 
respectively), it became necessary for 
the Electoral Registration Officer to 
delete from the electoral roll the 
names of 40 persons who were ap- 
pointed under the notification of 
May 5, 1971 and to include in their 
place the names of the 40 new mem- 
bers: who were appointed to the 
Committee under the Notification 
(Ex, 10) of April 4, 1972. But these 
corrections or amendments could not, 
by reason of Section 23 (3), be made 
after April 5, 1972 which was the 
last date for making nominations to 
the. election. No direction also could 
have-been given for the inclusion of 
these names in the electoral roll, 
after the last date for making nomi- 
nations. The point, thus, for consi- 
deration is whether the amendment 
to the electoral roll was made in 
the instant case by incorporating the 
names of the 40 new members there- 
in on or before the 5th April or 
whether the roll was amended after 


the expiry of that date. If the roll 
was amended after the 5th April, 
the inclusion of the new names 


would be clearly in breach of the 
mandate contained in Section 23 (3) 
of the Act of 1950 and: therefore be- 
yond.the jurisdiction of the Electo- 
ral Registration Officer, The best 
evidence on this question would of 
course be of Shri Bose himself who, 
being the District Magistrate of 
Muzaffarpur, was functioning ex of- 
ficio as the Electoral Registration Of- 
ficer. 


11. Ex. 1 is the electoral roll 


for 1972 on the basis of which the ` 


biennial election to the Bihar Legis- 
lative Assembly from the Muzaffar- 
pur Local Authorities constituency 
was held in this case. The names of 
the 40 members of the Dumra. Noti- 
fied Area Committee who were ap- 
pointed under Notification No. 2035 


(Ex. 10) dated April 4, 1972 are in-. 
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cluded in that roll at Serial Nos. 31 
to 70. These names, according to 
the learned counsel of the election 
petitioner, were entered in the roll 
soon after the Electoral Registration 
Officer received the two notifications 
(Exs. 10 and 10A) which was at 
about 8-15 am. on the 5th April. On 
the other hand, learned counsel for 
respondent 1 says that in the very 
nature of things the names could 
not have been entered in the electo- 
ral roll before the expiry of the cru- 
cial date, 6th April. At best, accord- 
ing to him, the names might have 
been entered in the roll on the 6th. 


12. It seems to us impossible 
to accept the contention of the elec- 
tion petitioner that the names of 
the new members were entered in 
the electoral roll immediately after 
Shri Bose, the Electoral Registration 
Officer, received the notifications 
Exs. 10 and 10A dated April 4. It is 
true that Shri Bose received these 
notifications through a special mes- 
Senger on the 5th at about 8-15 a.m. 
But he says in his evidence that im- 
mediately after receiving the notifi- 
cations, he endorsed them to the As- 
sistant District Electoral Officer and 
then to the Deputy Collector in 
charge of the General Section for 
necessary action, He has further 
stated that he could not have taken 
any action for including the names of, 
the new members in the electoral 
roll on the strength of the notifica- 
tions because, in so far as he knew, 
an amendment in the electóral roll 
could not be made unless a list of 
members for inclusion in the electo- 
ral roll was received by him from 
the Chairman of the local body con- 
cerned. That unquestionably is the 
true legal position because under 
Section 27 (2) (d) of the Representa- 
tion of the People Act, 1950 it is 
the duty of the Chief Executive Of- 
ficer of every local authority (by 
whatever designation he may be 
known) to inform the Electoral Re- 
gistration Officer immediately . about 
every change in the membership of 
the local authority, in order to ‘en- 
able the Electoral Registration ` Offi- ` 


cer to maintain the electoral roll 
corrected up-to-date,” The section 
further provides that on receipt of 


such information, the Electoral Re- 
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gistration Officer shall strike off 
from the electoral roll the names of 
persons who have ceased to.be, and 
include therein the names of. persons 
who have become, members of the 
particular local authority. Shri Bose, 
therefore, could not have ‘included 
the new names in the electoral roll 
merely on the strength of the Gov- 
ernment notifications which he re- 
ceived on the morning of the 5th. 
. For doing so, he had to await an of- 
ficial communication from the Chief 
Executive Officer of ~ the . Dumra 
Notified Area Committee. 3 


13. At the relevant time ‘Shri 
Durga Prasad, the Sub-Divisional 
Officer of Sitamarhi, District Muzaf- 
farpur, was functioning ex officio as 
the Chairman of the Dumra Notified 
Area Committee and was therefore 
the “chief executive officer” of that 
local authority, within the ; meaning 
of Section 27 (2) (d) of. the Act of 
1950. Just as Shri Bose had receiv- 


ed the two Government ‘notifications : 


on the 5th, so had Shri Durga Pra- 
sad. On receiving the notifications 
he convened an ‘emergent > meeting’ 
of the newly nominated members of 
the Dumra Committee which, as. 
shown by the proceedings) Ex. E, 
was held. in the Cédmmittee’s office 
at 8 p.m. on the 5th. Shri Durga 
Prasad has stated in his evidence 
that after the meeting was over he 
sent a letter (No. 62) to Shri Bose 
stating that the old list of members 
should be treated as cancelled and 
the namés: of members mentioned in 
the new list should -be included in 
the electoral roll. - Shri Bose has 
stated in his evidence that, he receiv- 
ed that letter (Ex. A/3) at 11-30 p.m. 
through . a. special messenger and. in 
token thereof made 
endorsement on it. "That endorse- 
ment is: Ex. J which ‘shows that the 
letter was received at 11-30 p.m. on 
the 5th April, Shri. Bose also, made 
-another endorsement .- (Ex, K) on 
that letter saying that in- the: new 
list ‘of members sent along with the 
letter Ex, -A/3 the addresses of mem- 
bers at Serial Nos. 8, 16 and 29 to 
37 were. not noted,..Shri Bose has 
testified . to . these endorsements in 
his own evidence. 


S E S Column No, 5 of “the 
Electoral “Roll requires the specifica- 


an appropriate. 


A.LR. 


tion of the authority on the basis of 
which the names of voters are. in- 
corporated in the Electoral Roll, In 
regard to the names of the 40 new 
members with which we are concern- 
ed in this appeal, the authorisation 
for including their names in the roll 
is. stated as letter No. 62 dated April 
5, 1972 of the Chairman of the 
Dumra Notified “Area Committee. 
That letter, as stated above, was re- 
ceived by the Electoral Registration 
Officer at 11-30 p.m. on the 5th. 
15. The fact of the receipt of 
Shri Durga Prasad’s letter by Shri 
Bose at 11-30 p.m, on the 5th and 
the. entry in column 5 of the Electo- 
ral roll that the new names were 
incorporated therein on the autho- 
rity of that letter make it impossi- 


.ble to’ accept the half-hearted claim 


of Shri Bose that he had passed 
orders for inclusion of the new 
names on the 5th itself, Time was 


running fast. and only half an hour 
was left for the last date to expire 
for making amendments in the elec- 
toral roll, The endorsement, Ex. K, 
made by Shri Bose on letter No. 62, 
Ex. A/3, shows that he treated the 


list of members as incomplete 
in necessary details since the 
addresses . of certain members 


were not mentioned in the list. Shri 
Bose did not make any. endorse- 
ment on the letter, which he would 


in the normal course of business do, © 
directing that the names of the new . 


members contained in the list ac- 
companying the letter should be in- 
corporated in the roll. 
letter was “diarised” by Shri Bose’s 
office on the 6th., Even on the 6th, 
when an endorsement was made on 
the letter regarding its diarisation in 


the relevant office file, the letter did 


not bear any. direction: by the Elec- 
toral , Registration: Officer that the 
new names should be included in the 
electoral roll, The fact of the mat- 
ter seems to be that the notifications 
of the 4th April came too late for 
being acted . upon before the dead- 
line, which was 'the ` 5th. The red 
tape moved ‘slowly, the ‘due date ex- 
pired ‘and then every one awoke to 


als 


In fact the - 


the necessity’ of ‘curing the ‘infirmity | 


by hurrying with the implementation 
of the notifications, But it was too 
late and the law had already put 
its au on the electoral roll as it 


5 


‘of them is to be 





it clear in fairness to 


existed on the 5th April. It could 
not be touched thereafter until the 
completion of the election. 


16. The entry at Serial No. 
33 in the letter, Ex. M, on which 
the ‘appellant relies to show that 


orders were issued on the 5th itself 
for inclusion of new names in the 
electoral roll is-ambiguous and re- 
lates, in all probability, to the super- 
seded list of 5-5-1971. The Assistant 
District Election Officer who is the 
author of the letter was not exa- 
mined in the case and Shri Bose to 
whom the letter was addressed has 
admitted very fairly that he is 
oe about serial No, 33” in Ex. 


1, . Coupled with these facts 
is the evidence of witnesses from 
the Government Printing Press 


showing that the notification, Ex, 10, 
by which the appointment of new 
members was made was printed and 
published on April 7, 1972. Evident- 
ly, there was inadequate response to 
the urgency of the processual mat- 
ters governing the electoral’ process. 

18. We must, however, make 
Shri Durga 
Prasad and Shri Bose, that. neither 
blamed for non- 
inclusion of the names in the elec- 
toral roll within the appointed time. 
They acted with the promptitude pos- 
sible in the circumstances and the 
mishap oceurred mainly because of 
the last-minute decision. of the Gov- 
ernment to cancel the previous noti- 
fication and to issue a new one in 
its place, The new notification, . Ex. 
10, was lacking in essential particu- 
lars and in transposing some of the 
not-so-easily identifiable names of 
new members to the electoral roll, 
whether it was done on the 6th, 7th 
or later, the Electoral Officers did 
the best of a bad bargain. 


19. We see no substance in 
the argument that since the new 
names have found their way into 
the electoral roll, the entries are 
conclusive of the right of those mem- 
bers to vote at the election and ac- 
cordingly, the Court has no power 
or jurisdiction to go behind the en- 
tries and inquire into their validity: 
In support of this argument the ap- 
pellants’ counsel relies principally on 
Section 62 (1) of the Representation 
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of the People Act, 1951 which pro- 
vides that ‘No person who -is not, 
and except as expressly provided by 
this Act, every person who is, for 
the time being entered in the elec- 
toral roll of any constituency shall 
be entitled to vote in that constitu- 
ency.” This sub-section may be 
split up into two parts so as to 
make its meaning. and intendment 
clear. It provides, in the first place, 
that a person who is not entered in 
an electoral roll of a constituency 
shall not be entitled to vote in that 
constituency, Secondly it provides 
that, except as expressly provided by 
the Act, every person who is for 
the time being entered in the elec- 
toral, roll of any constituency shall 
be entitled to vote in that constitu- 
ency, It is implicit in these provi- 
sions that the name of the person 
who claims to be entitled to vote in 
a constituency must have been en- 
tered in the electoral roll of that 
particular constituency in accordance 
with law. Section 23 (3) of the Re- 
presentation of the People Act, 1950 
provides that- no amendment, trans- 
position or deletion of any ` entry 
shall be. made and no direction for 
the inclusion of a name in the elec- 
toral roll of a constituency shall be 
given after the last date for mak- 
ing nominations for an election in 
that constituency and before the 
completion of the election. If the 


mame of a person is entered in the 


electoral roll in violation of the 
mandate contained in this section, he 
can have no right to vote by reason 
merely of the entitlement conferred 
by Section 62 (1) of the Act of 1951. 
Putting it briefly, the words “for 
the time being entered in the elec- 
toral roll” in Section 62 (1) of the 
Act of 1951 must be taken to mean 
“for the time being entered in the 
electoral roll in accordance with law.” 

20. Learned counsel for the 
appellant invited our attention to a 
decision of this Court in Kabul 
Singh: v, Kundan Singh & Ors. 
which says that‘in view of Section 
30 of- the Act of 1950, entries found 
in the electoral roll are final and 
that no civil court has jurisdiction to 
entertain or adjudicate upon any 
question as to whether any. person is 
or-is not entitled to be registered in 
an electoral roll for.a constituency 
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or to question the legality of any 
action taken by or under the autho- 
rity of an Electoral Registration Of- 
ficer or of any decision given by any 
authority appointed under the Act 
we the revision of any such roll. In 


M. Ramaswamy v, S. M. Krishna- 
murthy also this Court had 
come to the conclusion that ‘the 


finality of the electoral roll cannot 
be challenged in a proceed- 
ing in which the 
the elction is questioned. These deci- 
sions cannot assit the appellant for 
two reasons, Firstly, the question 
which arises for consideration before 
us is not whether any one or more 
of the 40 members whose names are 
included in Ex. 10 are entitled to be 
registered in the electoral roll, The 
question is, assuming that they are 
so entitled, were their names enter- 
ed in the roll within the time limit- 
ed by law? Secondly, the legality of 
the action taken by the Electoral 
Registration Officer in entering the 
new names in the roll after the ex- 
piry of the last date for making 
nominations, was in issue before the 
High Court in the Election Petition 
itself filed by the appellant, under 
Sec, 81 of the Act of 1951, Section 
30 (b) of the Act of 1950 cannot af- 
fect the jurisdiction of the High 
Court, while dealing with an election 
petition, to set aside an election on 
the grounds mentioned in Section 100 
(1) of the Act of 1951, one of which 
is that the result of the election was 
materially affected by the improper 
reception, refusal or rejection of any 
vote, There is a clear distinction be- 
tween a challenge to the right of a 
voter to be registered in an electoral 
roll and the jurisdiction of an autho- 
rity appointed: under the Act to en- 
ter a name in the electoral roll. 
That jurisdiction has perforce to be 
exercised consistently with the pro- 
visions of the law governing the 
election and in case there is failure 
to do so, the action of the officer 
would be open to challenge on the 
ground of want of jurisdiction. If, 
as here, the electoral roll is amend- 
ed after the time-limit set down in 
Section 23 (3) of the Act of 1950, the 
amendment would be without juris- 
diction conferring no right to vote 
on the persons whose names are 
thus included in the roll. As held 


validity of’ 


A. LR. 


by this Court in Baidyanath Panjiar v. 
Sitaram Mahto, (1970) 1 SCR 839 = 
(AIR- 1970 SC 314) the provi- 
sion contained in Section 23 (3) is 
mandatory not merely because of the 
language employed in that sub-sec- 
tion but more so in view of the pur- 
pose behind the particular provision. 
The sub-section does not deal with 
any mode or procedure in the mat- 
ter of registering voters. It inter- 
dicts the concerned officer from in- 
terfering with the electoral process 
under the prescribed circumstances. 
Therefore, when there is a breach of 
Section 23 (3), the question is not of 
an irregular exercise of power but of 
the lack of power itself. 

21. It is thus clear that the 
Election Commission of India was 
within its rights in withdrawing the 
polling booth at the Dumra Com- 
mittee office in order that the new 
members may not vote at the elec- 
tion. The reasons which weighed 
with the Election Commission were 
evidently different but its ultimate 
decision can seek its justification in 
what we have stated above, It is 
unfortunate that the existing 40 
members of the Committee also were 
prevented from voting but they did 
not complain of the deprivation of 
their franchise, probably because 
they thought that their names jin 
any case, were deleted from the roll 
on the 5th itself. - 

22. It is a sad reflection that 
the sitting members of the Dumra 
Committee should have been dis- 


membered on the eve of the elec- 
tions, apparently without rhyme. or 
reason, The State Government un- 


doubtedly possesses the power under 
Section 389 (c) of the Bihar and 
Orissa Municipal Act, 1922, to. make 
appointments to the Notified Area 
Committees but that powér, it ought 


-to be remembered, must be exercis- 


ed for carrying out the purposes of 
that Act, not for defeating them, The 
issuance of the two notifications on 
the penultimate day, the feverish 
activity following in their wake and 
the unseemly haste and hurry with 
which the enrolment of new mem- 
bers was attempted to be rushed 
through on the eventful evening of 


t 


we 


the 5th April lend great weight to 7 


the contention of respondent  1’s 
counsel that the cancellation of _ the 
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old members and their replacement 
by the new ones was motivated by 
considerations foreign to the good 
governance of the Area Committee. 
We feel greatly uneasy that local 
‘machinations should have eventually 
led in this case to a denial of the 
valuable right of franchise to the 
whole body of 40 members who con- 
stituted the Area Committee, Such 
occurrences, we hope, will not hap- 
pen once too often. If they do, the 
power of the State Governments to 
make appointments to Area Com- 
mittees will itself become suspect, 
sapping thereby the faith of the peo- 
ple in the working of what are be- 
lieved to be the nurseries of demo- 
cracies. : 

23. That leaves the second of 
the two contentions to be considered, 
namely, that respondent 1’s election 


is vitiated because he attempted to 
bribe the voters Sri Narain Prasad . 
and Ram Swarath Raut. Having 


considered the evidence of these two 
witnesses who are respectively P. 
Ws. 11 and 71 and the evidence of 
the appellant himself, it seems to us 
impossible to accept the allegation 
of bribery. The two witnesses, P. 
Ws. 11 and 71, are members of. a 
local authority and it is unlikely 
that an attempt would be made to 
bribe them. In the absence of any 
evidence of unimpeachable nature 
and particularly in the absence of 
any contemporaneous complaint in 
regard to the allegation of bribery, it 
would be unsafe to accept the bare 
word of the appellant and his wit- 
nesses on such a serious charge, The 
charge of bribery is quasi-criminal 
in nature and in a series of cases 
this Court has held that such a 
charge must be proved not by a 
mere preponderance of probabilities 
but beyond a reasonable doubt. That 
proof is lacking here. Besides, the 
High Court has considered the evi- 
dence on the question of’ bribery ful- 
ly and carefully and we do not see 
any reason for departing from our 
established practice that, except for 
substantial reasons, this Court will 
not embark upon a detailed assess- 
ment of oral evidence. . 

24, In the result, the appeal 
fails and is dismissed with costs in 
favour of respondent 1. 

i Appeal dismissed. 
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Mayengbam Radhamohan Singh, 
Appellant wv. The Chief Commis- 
sioner (Administrator) Manipur and 
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Civil Appeal No. 2022 of 1969, 
D/- 1-11-1976. 

(A) Fundamental Rules, R. 56 — 
Government Decision No. 23 below 
Rule 56 providing for compulsory re- 
tirement without assigning reason — 
Decision No, 23 substituted by Rule 
56 (j) on 21-7-1965 providing for 
compulsory retirement in public in- 
terest — Notice of retirement served 
on 30-6-1966 under Decision No. 23 
when Decision was not subsisting — 
Validity of order of retirement — ((i) 
Fundamental Rules, R. 56 (i); (i) Con- 
stitution of India, Articles 309 and 
311). : 

The Government Decision No. 23 
below Fundamental Rule 56 came in- 
to force on 1-12-1962, Under Para- 
graph 6 of the Decision the appoint- 
ing authority was empowered to re- 
quire a Government servant to re- 
tire after he had attained the age of 
55 years on three months notice 
without assigning any reason. The 
Decision No, 23 was substituted by 


-new Rule 56 (i) on 21-7-1965 which 


provided that if the appropriate 
authority is of opinion that it -is in 
public interest to do so, he has the 
absolute right to retire any Govern- 
ment servant after he attained the 
age of 55 years with notice of not 
less than three’ months. The appel- 
lant was served with a notice dated 
30-6-1966 that he was required to 
retire from Government service with 


effect from 1-10-66 in pursuance of 
Decision No. 23, The appellant con- 
tended that: the order of retirement 
was void as it was expressly made 
under Decision No, 23 when this 
Decision was not subsisting at the 
time of the impugned notice and 


that the compulsory retirement was 
removal under Article 311. 


Held (1) that compulsory retire- 
ment is not a punishment. There is 
no stigma in compulsory retirement. 
AIR 1975 SC 1487, Rel. on, (Para 11) 
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(2) that if power can be traced 
to a valid power the fact that the 
power is purported to have been exer- 
cised under non-existing power does 
not invalidate the exercise of the 
power, AIR 1961 SC 200 and AIR 
1964 SC 1329, Rel, on. (Para 12) 


: (3) that the absence of. recital in 
the order of compulsory retirement 
that it was made in public interest 
was not fatal as long as power to 
make compulsory retirement in pub- 
lic interest was there and the power 
in fact was shown to have been exer- 
cised in public interest, The Govern- 
ment affidavit was that the Autho- 
rity made the order because he was 
of opinion that it was in public inte- 
rest to do so. Whether the order 
was correct or not is not to be gone 
into by the Court. The order was 
made bona fide and nothing was on 
the record to show that the affidavit 
was unbelievable. AIR 1971 SC 40, 
Rel on. AIR 1969 Manipur 67, Af- 
firmed. (Paras 15, 18 and 19) 
Cases Referred: Chronological Paras 


AIR 1975 SC 1487 = (1975) 3 SCR 
1002 = 1975 Lab IC 1046 11 
AIR 1971 SC 40 = (1971) 1 SCR 791 


18 

(1971) 2 SCR 55 = (1972) 1 a t 
‘ ; 16, 

AIR 1964 SC 1329 = 52 ITR a 

AIR 1961 SC 200 = 41 ITR T 

M/s. R. K. Garg, S. C. Agarwal 

and V. J. Francis, Advocates for Ap- 

pellant; M/s. V. C. Mahajan and R. 

© N. Sachthey Advocates, for Respon- 

dents. 


The Judgment of the Court was 
delivered by 


RAY, C. J:— 
certificate from the judgment 
26 October 1968 of the 
Commissioner for Manipur, 


2. The appellant by a writ 
petition challenged the order of res- 
pondent No. 1 by which the appel- 
lant was compulsorily retired. 

3. The Judicial Commissioner 
dismissed the writ petition of the ap- 
pellant. 


4. The appellant was born on 
1 January 1911. He joined the erst- 


This appeal is by 
dated 
Judicial 
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while State of Manipur as a junior 
clerk in 1935, Though he was not a 
Law Graduate, he rose to become a 
permanent Puisne Judge in Manipur 
State Chief Court with effect from 5 
October 1949. 
of India took over the administration 
of Manipur the appellant was ap- 
pointed as a Subordinate Judge with 
effect from 25 January 1950 on a 
temporary basis, On the enactment of 
Manipur Courts Act 
of Subordinate Judge was established 
on 1 March, 1956. The appellant was 


After the Government: 


1955 the Court: 


Ja 


appointed as the Judge of that Sub- .- 


ordinate Court from that date. 


5. The appellant did not earn 
good reports from superior officers. 
He was reverted to the post of Sub- 
ordinate Judge. 


6. The appellant was served 
with a notice dated 30 June 1966 that 
he was required to retire from Gov- 
ernment service with effect from 1 
October 1966 in pursuance of the 
directions of the President in Para- 
graph 6 of the Government of India 
Decision No, 23 noted below Funda- 
mental Rule 56. 


7. The above Decision No. 23 
was contained in the Memorandum 
of the Government, of India, Minis- 
try of Home Affairs dated 30 Novem- 
ber 1962. The Decision came into 
force on 1 December 1962. Under 
Paragraph 6 of the Decision the ap- 
pointing authority was empowered to 
require a Government servant to re- 
tire after he had attained the age 


‘of 55 years on three months notice 


without assigning any reason, This 
provision was really intended to re- 
tire an officer who had completed 30 
years’ qualifying service, The pur- 
pose of the provision was to weed 
out unsuitable employees after they 
attained the age of 55 years, 


8. The Government Decision 
No, 23 below Fundamental Rule No. 
56 which came into force on 1 
December 1962 as aforesaid was sub- 
stituted by new Rule on 21 July 
1965. The new rule provided that if 
the appropriate authority is of the 
opinion that it is in public interest 
to do so, he has the absolute right to 
retire any Government servant after 
he attained the age of 55 years with 


notice of not Jess than three months. — 


3 


‘es 
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9, The appellant on receiving 
the notice for retirement prayed for 
his being retained in service after 
the age of 55 years in public interest. 
The . representation of the appellant 
was rejected, It is in this background 


that the appellant filed the writ peti- 


tion. 

10. The principal contention of 
the appellant was that the impugned 
order of compulsory retirement was 
null end void ab initio because the 
Fundamental Rule 56 at the material 
time contained no reservation of any 
power in the appointing authority to 
retire him without any 
three months notice after the age of 
55 years, Emphasis was placed by 
counsel on the fact that the impugn- 
ed order was made expressly under 
the authority of Government of India 
Decision No, 23 below Fundamental 
Rule 56 and this Decision was not 
subsisting at the time of the im- 
pugned notice, It was also contended 
that the Government Decision was 
not incorporated in Fundamental Rule 
56 and therefore it amounted to a 
mere executive instruction. and not a 
rule within the meaning of Article 
309. The appellant also contended 
that in substance the compulsory re- 
tirement was removal under Article 
311. 


11, Compulsory retirement is 
not a punishment. There is no stigma 
in compulsory retirement. See Tara 
Singh v. State of Rajasthan, 1975 (3) 
SCR 1002 = (AIR 1975 SC 1487). 


12. It is also the view of this 
Court that if power can be traced to 
a valid power the fact that the 
power is purported to have been 
exercised under non-existing power 
does not invalidate the exercise of 
the power. Seè Hazari Mal Kuthiala 
v. Income-tax Officer, Special Circle 
Ambala Cantt, 41 ITR 12 = (AIR 
1961 SC 200) and Hukumchand Mills 
Ltd. v. State of Madhya Pradesh, 52 
ITR 583 = (AIR 1964 SC 1329). 


13. . The Government case is 
that the Chief Commissioner by rea- 
son of'the order of the President 
contained in Government of India, 
Ministry of: Home Affairs Memoran- 
dum No. 33/18/62-ESTS (A) dated 30 
November 1962, followed: by Funda- 
mental (Sixth Amendment) Rules, 
1965, had the power to- retire the 
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reason orn 


‘assigning any reason. 
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Government servant without assigning 
any reason if he was of opinion that 
it was in the public interest to do so. 

14, The relevant Fundamental 
Rule 56 (j) is as follows:— ; 

“Notwithstanding anything con- 
tained in this Rule, the appropriate 
authority shall, if it is of the opinion 
that it is in the public interest to do 
so, have the absolute right to retire 
any Government servant after he has 
attained the age of 55 years by giv- 
ing him notice of not less than three 
months in writing.” 

15. The affidavit evidence is 
that the order of compulsory retire- 
ment was made in publie interest. 
The absence of recital in the order 
of compulsory retirement that it is 
made in public interest is not fatal as 
long as power to make compulsory 
retirement in public interest is there 
and the power in fact is shown m 
the facts and circumstances of the 
case to have been exercised in pub- 
lic interest. 

16. In R. L. Butail v. Union 
of India, (1971) 2 SCR 55. this Court 
considered Fundamental Rule 56 (i) 
and the circumstances under which 
compulsory retirement can be made 
in public interest. It is true that in 
Butail’s case (supra), the notice in 
terms of Fundamental Rule 56 (j) 
was served, namely that the order of 
compulsory retirement was made in 
public interest, 


17. A . comparison between 
Paragraph 6 of Decision No, 23 be- 
low Fundamental Rule 56 and Fun- . 
damental Rule 56 (j) of amended 
F. R. 56 shows that the two deal 
with the identical matter of compul- 
sory retirement, The common featu- 
res are that the Government servant 
may be asked to retire after the age 
of 55 years. Second, such retire- 
ment.is ordered to be made by giv- 
ing the Government servant a notice 
of three months. Third, the power 
to retire is an absolute right without 
Fourth, under 
the amended Fundamental. Rule 56 
(j) the power is exercised only if the 
appropriate authority is of opinion 
that it is in public interest to do so. 
18. The Government affidavit 
is that the Chief Commissioner made 
the order because he was of opinion 
that it was in public interest to do so. 
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Whether the order is correct or not 
is not to be gone into by the court. 
See Union’ of India v. J. N. Sinha, 
(1971) 1 SCR 791 = (AIR 1971 sc 
40), 


19. In the present case, coun- 
sel for the appellant contended that 
it did not appear in the order ` that 
there was any application of mind 
that the order was being made 
in publie interest, In Butaiľs case 
(1971-2 SCR 55) (supra) it was said 
that the plea that the appropriate 


authority had not applied its mind 
failed there in view of the ‘clear 
averments made in ‘that regard in 


the affidavit and no reason was ade- 
quately shown to discard those state- 
ments as untrue or otherwise un- 
believable, In the present case, the 
affidavit evidence establishes that the 
Commissioner exercised his powers 
because he was of the opinion that it 
was in public interest to make the 
order of compulsory retirement, The 
order in the present case is made 
bona fide and nothing is on the re- 
cord to show that the affidavit is 
unbelievable. : 

20. For the foregoing reasons 
the appeal fails and is dismissed with 
no order as to costs. 

Appeal dismissed. 
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„A.L R. 
against the weight of evicence on 
record, (Para 13) 

(B) Bombay Industrial Relations 
Act (11 of 1947), Ss. 3 (24) and 98 
(1) (a) and Sch, II, Item 6 (ii) — Lay 
off — Meaning of — .Lock-out hav- 


ing direct connection with lay-off is 


illegal under Section 98 (1) (a). (In- 


dustrial Disputes Act (1947), Sec. 2 
(kkk) — Lay-off). 
Although lay-off is not 
in the Act, it has been 
Section 2 (kkk) Industrial Disputes 
Act, Even according to the dic- 
tionary meaning, lay-off means to 


defined 
defined in 


‘discontinue work or activity, to dis- 


miss or discharge temporarily, When 
Workers are in employment and 
they are laid off, that immediately 
results in their unemployment, how- 
soever, temporary, and such an un- 
employment will clearly come under 
item. 6 (ii) in Schedule III of the 
Act. Since unemployment is an in- 
dustrial matter under item 6 (ii) of 
Schedule IIT to the Act. the lock-out 
which has been found by the La- 


bour Court to have direct connection, 


with lay off is clearly illegal under 


‘Section 98 (1) (a) of the Act. 


(Para 15) 

Cases Referred: Chronological Paras 
AIR 1960 SC 893 = (1960) 3 SCR 
371 10 


Mr. R. P. Bhatt, Sr. Advocate, 
(M/s. D. K. Agarwal, K. K. Jain and 
Bishamber Lal, Advocates with him), 
for Appellant; Mr, V. M. Tarkunde, 
Sr. Advocate, (M/s. K. L. Rathi, P. 
C. Kapur and Miss N. Tarkunde, 
Advocates with him), for Respondent. 

The Judgment of the Court was 
delivered by 


GOSWAMI, J:— A complaint 
was made to the Labour Court by 
the respondent, Mazdoor Mahajan 


Mandal. Baroda (briefly the union) 
alleging the lock-out declared bythe 
appellant to be illegal. The appel- 
lant, Priya Laxmi Mills Ltd. (briefly 
the management) resisted the petition. 
After examining the oral and -docu- 
mentary evidence the Labour Court 
came to the conclusion that the 
lock-out was- illegal under clauses 
(e) and (h) of sub-section (1) of Sec- 
tion 98 of the Bombay Industrial 
Relations Act, 1946 (briefly the Act). 

2. A brief reference to the 
facts will be appropriate at this stage. 
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3. The present appellant pur- 
chased this textile mill from M/s. 
Sayaji Mills Ltd. in 1973 when it 
had about 3500 workmen besides of- 
ficers, It is said that in 1974 the 
textile industry suffered adverse 
market conditions, accumulation of 
stocks, shortage of raw materials 
and bank credit squeeze in consequ- 
ence of which the management start- 
ed experiencing acute financial 
difficulties which were aggravated 
by a spate of litigations between the 
appellant and the previous owners. 
The appellant somehow continued to 
pay the wages of the workmen upto 
February 1975 although in an irre- 
gular manner. 


4. The mill works in three 
shifts. By a notice of April 13, 1975, 
the management notified a lay-off 
from the first shift of April 14, 
1975, till further notice, The lay 
off was in the departments of 
spinning, weaving, grey folding and 
engineering as per the lists contain- 
ing the names of the workmen and 
the members of the staff connected 
therewith. Other departments, how- 
ever, were allowed to continue to 
work as usual, It was mentioned in 
the notice of lay-off that a workman, 
if eligible, shall be paid lay-off 
compensation as provided under the 
law. The permanent workmen of 
laid-off departments who were eligi- 
ble to get compensation under the 
law were required to present them- 
selves in the respective departments 
at the start of their respective shifts 
and get themselves marked as “laid- 
off”. Naturally, therefore, although 
the workmen were laid off they had 
to attend the mill premises for be- 
ing marked present at the time of 


the commencement of the shift in 
order to be able to` claim lay-off 
compensation, In view of the 


mounting tension on account of irre- 
gular payment of wages for quite 
some time and the subsequent lay 
off, negotiations were also afoot 
between the management and the 
union without much headway. 


5. According to the manage- 
ment the workmen refused to accept 
the decision of lay off and they con- 
tinued to remain inside the mill pre- 
mises even after getting their pre- 
sence marked. . Some employees re- 
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maind in the department while a 
large number of them collected out- 
side the department and refused to 
go out of the mill premises. It is 
said that the workmen started stag- 
ing a “Dharna’ daily in the admin- 
istrative office of the mills thereby 
disrupting its normal and smooth 
working. This state of affairs con- 
tinued from April 14, 1975 to April 
21, 1975. The workmen did not pay 
any heed to the request of the 
management to leave the premises 
after they had been marked present. 
In this background, on April 21, 
1975, at about 4.00 P.M. a section 
of the workmen forcibly entered the 
Guest House No, 2 and trespassed 
into the living room of Shri L. Gro- 


ver, Establishment Officer of the 
mills, dragged him out of the room 
and took him into the administra- 


tive office and kept him there under 
restraint and illegal confinement for 
about 24 hours, The workmen also 
removed the personal belongings of 
Shri Grover. They also gheraoed 
and kept under - restraint and illegal 
confinement the Deputy Executive 
Director, Shri V. E. Bagla, the De- 
puty Chief Executive (Works) Shri 
S.C. Gandhi and other senior officers 
in the mill premises with effect from 
7.00 P.M. on April 31, 1975. The 
officers were kept in illegal confine- 
ment without food and other basic 
amenities of life continuously for 21 
hours, It is said that the officers 
were abused dnd humiliated. The 
workers also held out threats to 
their lives. The management also 
referred to other alleged unruly 
and undisciplined behaviour of the 
workmen, The officers were § ulti- 
mately. brought out with the help of 
the police authorities at about 4.00 
P.M. on April 22, 1975. The em- 
ployees, however, continued ‘dharna’ 
inside the mill premises on April 22 
and the night between April 22 and 
April 23. It is, thus, the manage- 
ment’s case that under the circum- 
stances mentioned above the company 
was compelled to declare a lock-out 
from . the . first shift of April 23, 


1975. 


6. Tt may be appropriate to 
set out the lock-out notice dated 
April 23, 1975: 


ce ye SSS 


i 
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“We hereby give notice to al - 


concerned that a lock-out is declar- 
ed with effect from the beginning 
of ist shift commencing at 7.00 a.m. 
on 23/4/1975 in our mills for the 
following or any of the reasons given 
below: 


(a) On or about 4.30 p.m,° on 
21/4/1975 a section of the workmen 
forcibly entered into the mill . Guest 
House No. 2 and trespassed into 
the room in which Shri L. Grover, 
the Establishment Officer of the 
mills resides, dragged him out of’ the 
room and took him to the Adminis- 
trative Office of the mills and kept 
him there under restraint and illegal 
confinement for about 24 hours. The 
workers also removed personal be- 
longings of Shri Grover. 


(b) The workers gheraoed, "epi 
in restraint and illegal confinement 
our Dy. Executive Director, Shri V. 
K. Bagla, . Dy. Chief Executive 
(Works) Shri S. C. Gandhi, and other 
senior officers in the mill premises 
with effect from 7.00.p.m. of Monday, 
the 21st April 75. These officers 
were kept in illegal confinement with- 
out food and other basic amenities of 
life continuously for 21 hours. 


(c) The workers not only kept 
the above mentioned officers under 
-wrongful restraint but also abused 
and humiliated them. Threats were 


advanced to the life of these officers ` 


and to the effect that the 
perty will also be damaged. 


(d) The workers ` employed in 
spinning and weaving departments 
including their preparatories and 


mill pro- 


partly engineering departments | have. 


been laid off with effect from .14/4/ 
75. Those workmen, instead of leav- 
ing the factory premises. after 
off attendance staged dharna daily in 
the administrative office. of the mills 
thereby disrupting its normal and 
smooth. working. . 


‘(f) The: workers have . also ar- 
rested the movement of cloth bales 
from mill godowns thereby disrupting 
the bales .of the finished goods, 

The lock-out hereby declared 
will'-cover all the departments of 
‘the mills except the Watch -and Ward 
and. essential service which ` will 
continue to function as usual and 
will not be affected by this notice.” 


lay - 


x x x x x 

7. The union denied the vari- 
ous allegations made against the 
workmen and stated that the lock- 
out was carried out with a view to 
pressurise the union and the work- 
men to. accept- the management’s 
terms with regard. to the mode of 
payment of their salary as well as 
the lay. off-.arrangements introduced 
by the management, 

8.. Both sides produced docu- 
mentary evidence as well as exa- 
mined witnesses. The management 
examined four witnesses whereas the 
union examined two witnesses on 
their behalf, . After examining the 
entire evidence the Labour Court 
came to the conclusion - that the 
lock-out was an illegal lock-out. 
Hence this appeal-by special leave. 

9. The question that falls for 
decision is whether the lock-out in 
question is illegal under Section 98 
(1) (a) of the Act, We are not re- 


‘quired to consider -whether it is also 


illegal under Section 98 (1) (h) of 
the Act as referred to by the ‘Labour 
Court. 

10. According tó Section 98 (1) 
(a), “a lock-out shall be illegal if it 
is commenced or continued in cases 
where it relates to any industrial 
matter specified in Schedule’ III or 
regulated by any standing order for 
the time being in force”, We -are 
not required to consider the second 
part of Section 98 (1) (a) which re- 


fers: to the standing order, Schedule 
III enumerates seven items out of 
which we are required to consider 


only item 6 (ü) which reads as fol- 
lows:— 

? “Employment including unem- 
ployment of persons previously em- 
ployed in the industry concerned.” 
Before we proceed further we may 
take note of the definition of lock- 
out which is found in Section 3 (24) 
of the Act: 


" ‘Lock-out’ means the closing of 
a. place or part of a place. of employ- 
ment or the total or partial suspen~ 
sion of work by an employer or the 
total ‘or partial refusal by. an ` em- 
ployer te continue to employ persons 
employed by: him, -where such ‘clos-~ 
ing, suspension; or refiisal occurs in 
consequence of an industrial. dispute 
and is intended for the purpose of— 


A 
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(a) compelling any of the em- 
ployees directly affected by such 


closing, ‘suspension or refusal or ba 


other employees of his, or 

(b) aiding any other employer in 
compelling persons employed by him, 
to accept any term or condition of 
or affecting employment.” 


This definition is differently worded 
from what is there in the Industrial 
Disputes Act, 1947, We, however, 
find that in the Trade Disputes Act, 
1929, lock-out is similarly defined as 
in the present Act. By Section 2 (1) 
of the Industrial Disputes Act, lock- 
out means “the closing of a place of 
employment, or the suspension of 
work, or the refusal by’ an emplo- 
yer to continue to employ any num- 
ber of persons employed by him.” 


This Court, while interpreting the 
above definition, in Management of 
Kairhetta Estate Kotagiri v Raja- 
manickam, (1960) 3 SCR 371 = (AIR 
1960 SC 893) observed as follows:— 


“Even so, the essential character 
of a lock-out continues to be sub- 
stantially the same, Lock-out can be 
described as the antithesis of a 
strike. Just as a strike is a weapon 
available to the employees for en- 
forcing their industrial demands, a 
lock-out is a weapon available to the 
employer to persuade by a coercive 
process the employees to see his 
- point of view and to _ accept his de- 
mands.” 


11. It should, kueren be 
made clear that lock-out can be de- 


clared also for reasons similar tò 
those described in the present nò- 
tice of lock-out. In that case al- 


though it will be lock-out in another 
sense, it may not be a lock-out with- 
in the meaning of Section 3 (24) of 
the Act. That kind of a lock-out 
with the avowed object of preventing 
violence and threat to life and pro- 
perty may even be justified on facts 
in a given case. In such a situation 
it may be difficult to prove that it is 
an illegal lock-out since in an illegal 
lock-out the sole object is to compel 
the workmen -to accept the terms of 
the employer which the workers 
consider as unreasonable and oppres- 
sive, 


12. In the instant case al- 
though we do not approve ‘of the 


`. cers were not confined in 
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Labour Court’s observations in the 
order -to a possible effect that threats 
and gheraces “are the normal beha- 
viour when an’ occasion like this 


takes place”, we cannot say that its 
ultimate conclusion after apprecia- 
tion of the evidence is such that 


it may call for interference in ‘an 
application under Article 136 of the 
Constitution. 


13. The Labour Court has 
given a finding at paragraph 15 of 
the order as follows:— . 


“Coming now to the other im- 
portant ingredient viz, intention on 
the part of the management to com- 
pel the workers directly affected by 
such closing to accept any term or 
condition affecting employment, it 
appears that there was such an in- 
tention on the part.of the manage- 
ment, The opponent company, be- 
cause of the financial difficulties 
which they were facing wanted the 
workers to agree to accept lay-off 
and also agree to accept wages not 
on the specified days as per the 
existing awards, ete, but as and 
when the management could pay ... 
AS In my opinion, therefore it 
could be said that all the ingredi- 
ents of an illegal ‘lock-out’ were 
present in this case”. 

The Labour Court has taken note of 
the fact that there was no evidence 
of any violence being caused to the 
property of the mill notwithstanding 
the presence of a huge crowd said 
to be in a riotous mood, The tribu- 
nal also took the view that the offi- 
their 
rooms as such as represented but 
they themselves did not like to come 
out perhaps due to apprehension. 
The Labour Court was of opinion 
that the situation was not of such a 
grave nature which called for such 
a drastic step-like a lock-out, The 
Labour Court seems to be of the 
further view that since the manage- 
ment has been in continuous financial 
difficulties heading towards a closure 
and closure would have put the 
management under an obligation toj 
pay ‘compensation. under S. 25 FFF 
under ‘the Industrial Disputes Act, 
1947, opportunity was taken to de- 
clare a lock-out on the slightest op- 
portunity.- It is not-possible for us 
to reappraise the evidence and come 
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to a different conclusion on the facts 
in this appeal. We are also unable 
to hold that the conclusions of the 
Labour Court are perverse or even 
against the weight of evidence on 
record. . 


14, The only question, there- 
fore, that survives is whether on 
the finding of the Labour Court the 
lock-out is illegal, 


15. It is contended on behalf 
of the appellant that item 6 (ii) in 
Schedule III to the Act which deals 
with the unemployment of persons 
previously employed in the industry 
concerned cannot govern a case of 
lay off. According to counsel lay off 
is not unemployment since the rela- 
tionship of master and servant is not 
- snapped, We are unable to accept 
this contention, Lay off is not de- 
-fined in the Act but has been defin- 
ed in Section 2 (kkk) of the Indus- 
trial Disputes Act: SN 


“ay-off (with its grammatical 
variations and cognate expressions) 
means the failure, refusal or inabi- 
lity of an employer on account of 
shortage of coal, power or raw mate- 
rials or the accumulation of stocks 
or the breakdown of machinery or 
for any other reason to give em- 
ployment to a workman whose name 


is borne on the muster rolls of his 
industrial establishment and who 
has not been retrenched.” 

x x x x x x 
Even according to the dictionary 
meaning, lay off means to discon- 


tinue work or activity,; to dismiss or 
discharge temporarily. When workers 
are in employment and they are laid 
off, that immediately results in 
their unemployment, howsoever tem- 
porary, and such an unemployment 
will clearly come under item 6 (ii) 
in Schedule III of the Act. ` It is not 
disputed that “unemployment” is an 
industrial matter as defined under 
Section 3 (18) of the Act, Since un- 
employment is an industrial matter 
under item 6 (ii) of Schedule III to 
the Act, the lock-out which has been 
found by the Labour Court to have 
direct connection with lay off is 
clearly illegal under Section 98 (1) 
(a) of the Act. 


Arumuga Nadar v. State of T. N. 


ALR. 


16. In the result 
fails and is dismissed with costs. 
Appeal dismissed. 


AIR 1976 SUPREME COURT 2588 
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KRISHNA IYER AND S, MURTAZA 
FAZL ALI, JJ. ; 

Arumuga Nadar, Appellant v. 
State of Tamil Nadu, Respondent. 

Criminal Appeal No, 309 of 
1971, D/- 11-10-1976. 

(A) Evidence Act (1872), S. 3 — 
Time of occurrence mentioned in in- 
jury certificate issued by Assistant 
Surgeon—Disparity between that time 
and time at which occurrence was 
said to have taken place in evidence of 
eye-witnesses, in First Information 
Report and dying declaration — No 
evidence to show who gave statement 
to Surgeon Not admissible to 
prove actual time of occurrence — 
By itself, not sufficient to put prose- 
cution out of Court, (Paras 5, 6) 

(B) Penal Code (1860), Ss. 302 
and 109 — Abetment of murder — 
Proof — Evidence of independent 
eye-witnesses corroborated by dying 
declarations — Held that omission 
on the part of another witness to 
mention presence of appellant will 
not be of value. when he stated that 
he was talking with another and 
the occurrence happened in a very 


short time — Case against appellant. 


was proved to the hilt. Criminal 
Appeal No, 259 of 1970, dated 3-12- 
1879 (Mad), Affirmed. 
` (Paras 4, 6, 8) 
(C) Evidence Act (1872), S, 3 — 
Murder Case — Appreciation of evi- 


dence — Witness, convicted in a 
murder case 43 years ago — Held - 
in view of huge lapse of time be- 


tween his conviction and present oc- 

currence, his testimony could not be 
discarded on that ground alone. 

(Para 7) 

M/s. R. K. Garg and S. C. Agar- 

wala. Advocates, for Appellant: Mr. 

A. V. Rangam and Miss A. Subha- 
shini, Advocates for Respondent. 


*(Criminal Appeal No. 259 of 1970, 
D/- 3-12-1970—(Mad)). 
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The Judgment of the Court was 
delivered by 


FAZL ALI, J..— In this appéal 
by special leave the appellant 
Arumuga Nadar along with his 
younger step brother Ratnasami Na- 
dar was tried by Sessions Judge of 
the Tirunelveli Division for offen- 
ces under Sections 302/109 and 302, 
I. P.C. respectively, The prelude 
to the present occurrence appears to 
be an incident in April, 1969 when 
at about 10-30 P.M, Accused No. 1 
Ratnasami Nadar entered the house 
of P. W. 5 who flashed his torch- 
light and saw the accused jumping 
out of the compound. Thereafter 
P. W, 5 made a complaint to the 
villagers resulting in the convening 
of the Panchayat on June 27, 1969, 
where the first accused was interro- 


gated by the Panchayat and this was 


strongly resented by the appellant 
who considered it as a great insult 
to his respectable family. The de- 
ceased Samuel is alleged to have told 
the appellant that the question of 
respectability of his family was 
wholly irrelevant and he should ask 
his brother accused No. 1 to express 
regret for his conduct but the ac- 
cused No, 1 flatly refused to ` do so 
and threatened the deceased. On the 
day of occurrence ie. June 27, 1969 
at about 12-45 P.M. the deceased 
Samuel was standing in front of the 
shop of P, W. 3 waiting for a jeep to 
go to Thisaiyanvilai when both the 
accused suddenly emerged from the 
north and at that time accused 
No. 1-was armed with “Vettu Aruval’ 
(spear), The appellant on seeing the 
deceased Samuel exhorted the first 
accused to kill the deceased as he 


has been constantly insulting the 
family of the appellant, Thereupon 
the first accused assaulted the ` de- 


ceased with Vettu Aruval and inflict- 
ed several injuries on him. The ap- 
' pellant, however, left the place of 
occurrence and when the witnesses 
gathered at the spot, the first accus- 
ed also ran away. P. W. 4 at the re- 
quest of P. W. 2 proceeded to Thisa- 
yanvilai village to bring a jeep in 
order to take the deceased to the 
hospital or to the police station. At 
about 3-15 P.M. the jeep was 
brought to the place of occurrence 
from where the deceased was taken 


‘near about 5-15 P.M. 
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in the jeep to the police station by 
P. Ws, 1 and 2, They reached the po- 
lice station at 4.00 P.M. and lodged 
the F.I.R, with the Sub-Inspector of 
Police P. W, 15. The deceased Samuel 
was sent to the Government Hospital 
in the same jeep. where he reached 
The Doctor, 
however, sent the injured to the 
Government Hospital at Palayamkot- 
tai for better medical treatment 
where he was admitted at about 6-40 
P.M. As the condition of the de- 
ceased grew verse, P, W. 14 a 
Magistrate of the area was 
sent for and he recorded the dying 
declaration of the deceased Samuel 
which is Ext, P-5, This dying de- 
claration was recorded between 7-15 


‘and 7-30 P.M. in the presence ofthe 


Doctor P.W, 8 when the deceased 
was fully conscious. Even Ext, P-l 
the F.LR. was the statement given by 
the deceased regarding the circum- 
stances relating to his death. 


2. The defence pleaded in- 
nocence and contended that the ac- 
cused were falsely implicated due to 
enmity, ` The Trial Judge . convicted 
both the accused, namely, the first 
accused under Section 302, I.P.C. and 
the appellant under Sec, 302/109. 
LP.C. i.e. for committing abetment 
of the murder of the deceased, The 
accused filed an appeal to the High 
Court which was dismissed and an 
application for leave to appeal to 
this Court met a similar fate. The 
appellant alone then came up to this 
Court and obtained special leave and 


hence this appeal before us. 


oO 8 Both the courts below 
have concurrently believed the evi- 
dence of the eye-witnesses P. Ws. 1 
to 3 as also the evidence furnished 
by the two dying declarations Exts. 
P-1 and P-5. ‘ 


«A Appearing in support of 
the appeal Mr. R. K. Garg raised 
two short points before us. In the 
first place he submitted that accord- 
ing to the evidence of P. W. 4. who 
was undoubtedly one of the eye-wit- 
nesses present at the scene of oc- 
currence along with P.Ws.1 to 3 did 
not at all speak about the presence 
of the appellant, nor did he ascribe 
any act to him which shows thatthe 
entire prosecution case was false and 
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that the appellant did not participate 
in the occurrence at all, It is true 
that P.W. 4 has in fact not mention- 
ed about the presence of the appel- 
lant at the spot, nor hes he said 
that the appellant exhorted the first 
accused to kill the deceased. Both 
the courts below have 
omission and have held that this by 
itself is not sufficient to outweigh 
the other circumstances and the evi- 
dence produced by the prosecution. 
In view of the concurrent finding of 
the two courts on this point, it is 
. difficult for us to entertain this argu- 
ment in an appeal by special leave. 
Taking, however, the argument at 
its face value, it does not appear to 
be tenable. The High Court has 
rightly pointed out that P. W. 4 
merely gave a negative evidence on 


this point and does not positively 
assert that the appellant was not 
present at the spot or that he did 


to kill 
In view of the nega- 


not exhort the first accused 
the deceased. 


tive evidence given by P. W. 4, it is. 


indeed difficult to discard the evi- 
dence of P, Ws. 1 to 3 of. whom 
P.Ws, 2 and 3 are independent wit- 
nesses and bear no animus against 
the appellant. Secondly, P. W, 4 in 
an answer to the question put by the 
Court clearly stated that he did not 
see the accused/appellant as he was 
talking to P.W. 1. As the occurrence 
must have taken a very short time 
and the witness was busy in talking 
to P.W. 1 he may not have -noticed 
the presence of the appellant or 
hear the words. used by him to in- 
cite the first accused to kill the de- 
ceased. This furnishes a sufficient 
explanation for the omission on the 
part of P. W. 4 to name the appel- 
lant as being present at the spot. 


5. It was. then submitted 
that no reliance should be placed on 
the. evidence of P. W. 1 because the 
occurrence does not appear to ‘have 
taken place at 12-45 P.M. as alleg- 
ed in the F.I.R. but at 2-45 P.M. as 
deposed to by the Doctor. 
was placed on Ext. P-3 which is the 
Injury Certificate issued by the As- 
sistant Surgeon where it is men- 
tioned that the deceased (sic) for re- 
port as to certain injury said to have 
been caused on June 27, 1969 about 
2-45 P.M. It is true that P.W.7 


noticed this’ 


Reliance ' 


A-LR. 


who gave the Injury Certificate has 
stated in his evidence that he had 
mentioned the time when the de- 
ceased appear to have received the 
injuries as 2-45 P.M. because this is 
what the deceased told him. In the 
first place the Doctor never record- 
ed the statement of the deceased 
and he is deposing purely from his 
memory. Further more in Tamil 
there is very little difference between 
pronouncing the words ‘two and 
‘twelve’. The word ‘twelve’ is pro- 
nounced as ‘Panarandu’ whereas ‘two’ 
is pronounced as ‘Randu’. Atthe time 
when the deceased was examined by 
the Doctor P. W. 7 he was seriously 
injured and he must have been in 
serious agony and pain and may 
have spoken in such a feeble voice 
that the Doctor may not have heard 
the first syllable of the word ‘Pan- 
randu’ and heard only ‘Randu’ and 
he may have due to an honest mistake 
written 2-45 instead of 12-45 in the 
Injury Certificate, At any rate Ext. 
P-3 by itself is not sufficient to put 
the prosecution out of court. 


6. It was argued that since 


Ext. P-3 shows that the deceased 
must have been assaulted at about 
2-45 P.M. this falsifies the entire 


prosecution case, and particularly the 
evidence of P, W. 1 whose only oc- 
casion for his presence at the spot 
was that he was returning from the 
school which closes after 12 in the 
noon. In the first place the state- 
ment in Ext. P-3 is not admissible to 
prove the actual time of occurrence, 
because there is no evidence to show 
who gave the statement to the As- 
sistant Surgeon. Furthermore,- if 
P. W. 1 was prepared to oblige the 
deceased he could have been brought 
in even at 2-45 P.M. when he ' was 
free from the school and there was 
no reason for the prosecution to have 
shifted the time from 2-45 P.M. to 
12-45 P.M. The FIR. which is the 
first statement of the deceased and 
which contains a brief narration of 
the circumstances under which the 
deceased was assaulted by the first 
accused at the instance of the appel- 
lant also mentions that the time of 
occurrence was 12-45 P.M. A simi- 
lar dying declaration was made by 
the deceased later to a Magistrate 
whith is Ext, P-5 where also the 
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time of occurrence is mentioned as 
12-30 to 1-00 P.M. We have gone 
through both these documents and 
we find it difficult to disbelieve any 
of them. Both the dying declara- 
tions made by the deceased contain 
a ring of truth and it seems that the 
deceased had gvien a very clear 
though brief narrative of what had 
happened, These two documents 
coupled with the evidence of P. Ws. 
1, 2 and-3 completely dislodge the 
effect of the omission on the part of 


P.W. 4 to mention the presence of 
the appellant. ` 
7. Lastly it was suggested 


that no reliance should be placed on 
the evidence of P. W. 3 because he 
was an accused in a murder case 
and was convicted. . It appears from 
the statement of P. W, 3 in re-exa- 
mination that the murder case was 
tried as far back as 1932 about 43 
years ago. In view of the huge lapse 
of time between his conviction and 
|the present occurrence, it is difficult 
to discard the testimony of this wit- 
ness on this ground alone, Even P.W. 
1 who is said to be an enemy of the 
accused admitted that there was 
some dispute between him and the 
appellant but he testified in re-exa- 
mination that the dispute had been 
settled a year ago. 

8. The position, . therefore, ‘is 
that P. Ws. 1, 2 and 3 are absolute- 
ly independent rare ee and there 
is no reason why they should false- 
ly implicate the appellant. As the 
evidence of these eye-witnesses is 
further corroborated by the two dy- 
ing declarations Exts. P-2 and P-5 
the case against thé appellant is 
proved to the hilt. We. therefore, 
find ourselves in complete agreement 
with the view taken by the Sessions 
Judge and the High Court and hold 
that the appellant was rightly’ con- 
victed under Sections 302/109, I. P.C. 
The main accused, namely, accused 
No, 1 Ratnasami_ Nadar has not filed 
any appeal in this Court. 


9, The result is that the con- 
viction .and sentence passed on the 
appellant are affirmed: The appeal 
Tais and is accordingly dismissed. 

: Appeal dismissed: 
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_Act and the Rules. 
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(From: AIR 1973 Guj 117) 

A. N. RAY C. J., N. L. UNTWALIA 
AND P. N. SHINGHAL, JJ. 
Civil Appeals ‘Nos, 1554 to 1564 

of 1972: > 


Amritlal Nathubhai Shah and 
others, Appellants v. Union Govern- 
ment of India and another, Respon- 
dents. 

Civil Appeals Nos, 1565 to 1572 
of 1972: 

Keshavlal Nathubhai Shah, Ap- 
pellant v. Union Govt. of India and 
another, Respondents. 

Civil Appeals Nos, 1554-1564 and 
1565-1572 of 1972, D/- 24-8-1976. 

(A) Mines and Minerals (Regula- 
tion and Development) Act (1957), 
Ss. 4, 10, 17 — Mineral Concession 
Rules (1960), Rr. 58, .59 and 60 
Application for grant of mining lease 
for Bauxite in reserved area — Re- 
jection — Validity © AIR 1972 
Orissa 68, Overruled. : 


Where the areas in question had 
been reserved by the State Govern- 
ment for exploitation of bauxite in 
public sector and those lands did 
not become available again for the 
grant of a prospecting licence or a 
mining lease, the State Government 
was well within its rights in reject- 
ing the applications of the appellants 


under Rule 60 as premature. AIR 
1973 Guj 117, Affirmed, AIR 1975 
Pat 44, Distinguished. (Para 7) 


In the absence of any law or 
contract ete, to the contrary, bauxite, 
as a mineral, and the mines thereof, 
vest in the State and no person has 
any right to exploit.it otherwise than 
in accordance with provisions of the 
. (Para 3) 

‘There is nothing in the Act or 
the Rules to require that the restric- 
tions imposed by Chapters II, III or 
IV of the Rules would -be applicable 
even if the State Government itself 
wanted to exploit a mineral for, it 
was its own. property. There is 
therefore no reason why the State 
Government could not, if it so de- 
sired, “reserve” any land for itself, 
for any purpose, and such reserved 
land would then not be available for 
the grant of a prospecting licence 
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or .a mining lease to any person. 
: (Para 4) 
The power of State Government 
under Section 10 includes the power 
‘to refuse the grant of a licence or 
a lease on the ground that the land 
in question was not available for 
such grant by reason of its having 
been reserved by the State Govern- 


ment for any purpose. (Para 5) 
The sub-sections (2) and (4) of 
Section 17 do not cover the entire 


field of the authority of refusing to 
grant a prospecting licence or a 
mining lease to any one else, and do 
not deal with the State Government’s 
authority to reserve any area for 
itself, The authority to order reser- 
vation flows from the fact that the 
State is the owner of the mines and 


the minerals within its territory, 
which vest in it. But quite apart 
from that, Rule 59 of the Rules, 


which have been made under Sec. 13 
of the Act, clearly contemplates such 
reservation by an order of the State 
Government. (Para 6) 
Even though the field of legisla- 
tion had been covered by the decla- 
ration of the Parliament in Section 
2 that could not justify the infer- 
ence that State Government thereby 
lost its right to the minerals which 
vested in it as a property within its 
territory. It is not correct to say 
that the State was required to ob- 
_ tain a licence or a lease even though 
it was itself the owner of the land 
and there was nothing in the, Act or 
the Rules to show that the 
sions for the obtaining of a licence 
or lease would still be applicable to 
it. AIR 1972 Orissa 68, Overruled. 
(Para 8) 
Cases Referred: Chronological Paras 
AIR 1975 Pat 44 = 1974 Pat LJR 


60 8. 9 
AIR 1972 Orissa 68 = ILR (1971) 
Cut 732 8, 9 


_ Mr. A. K. Sen, Sr. Advocate, 
(M/s. Bishambar Lal Khanna and E. 
C Agrawala Advocates with him), 
for Appellant; Mr. L. N. Sinha. Sol. 


Genl. of India and Mr. Girish 
Chandra. Advocate with him, . for 
Respondent. 

The Judgment of the Court was 


delivered by 
SHINGHAL, J.:— These appeals 
by certificate are directed against a 


Amritlal v. Union Govt. of India (Shinghal J.) 


provi- ` 


ALR. 


common judgment of. the Hish 
Court of Gujarat dated May 4, 1972. 
We have heard them together and 
will dispose them of by àa com- 
mon judgment., The facts giving rise 
to the appeals are similar in essential 
respects and may be chortly stated. 


2.. f There are large deposits of 
bauxite in Gujarat State. The State 


` Government issued a notification on 


December 31, 1963, intimating that 
the lands in all the talukas of Kutch 
district and in Kalyanpur taluka of 
Jamnagar district had been reserved 
for exploitation of bauxite in the 
public sector. A similar notification 
was issued on February 26, 1964, in 
respect of all areas of Jamnagar and 
Junagarh districts, Even so, the 
appellants made applications to the 
State Government for grant of min- 
ing leases for bauxite in the reserv- 
ed areas, There were no other ap- 
plications to that effect, but the 
State Government rejected the appli- 
cations of the appellants on the 
ground that, as had been notified. it 
had reserved the areas for the pub- 


lic sector. The appellants felt ag- 
grived and applied to the Central 
Government for revision of the 


State Government’s orders, The re- 
vision applications were dismissed 
after obtaining the comments of the 
State Government and the orders of 
rejection were upheld. In doing so, 
the Central Government referred to 
the fact that the minerals “vested” 
in the State Government which was 
“owner of minerals’ and that the 
State Government had the “inherent 
right” to reserve any particular area 
for exploitation in the public sector. 
It also pointed out that once a noti- 
fication had been issued by the State 
Government for the reservation of 
any particular area, no party could, 
as of right, claim any mineral con- 


cession in the reserved area. While 
making its orders of rejection, the 
Central Government explained the 


circumstances in which mineral lea- 
ses were granted to Carborundum 
Universal Limited and the Guiarat 
Mineral Development 
The appellants felt aggrieved, , and 
challenged the orders of the State 
Government and the Central Gov- 
ernment hv’ writ petitions to the 
Gujarat High Court. It was urged 


Corporation. ` 
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authority to reserve any area of 
land for exploitation of bauxite in 
the public sector, and that the refu- 


sal to grant mining leases to the ap-- 


pellånts was based on a ground 
which was altogether extraneous and 
~ irrelevant and could not be suppor- 
ted with reference to the Mines and 
Minerals (Regulation and Develop- 
ment) Act, 1957, héreinafter referred 
to as the Act, and the rules made 
thereunder, It appears that although 
the writ petitions were based on 
that short ground, the controversy 
in the High Court ranged over a 
wider field including that relating to 
the scope of the executive power of 


the State Government in respect of 


the impugned reservations. The High 
Court therefore examined the con- 
troversy with ‘reference to Articles 
162 and 298 of the Constitution, and 
the relevant entries in the Lists in 

`> the Seventh Schedule, but we are 
not concerned with that aspect ofthe 
matter as the. arguments before us 
have been confined to the provisions 
of the Act and to the Mineral Con- 
cession Rules, 1960, hereinafter re- 
ferred to as the Rules, made there- 
under. 


3. It may be mentioned that 

in pursuance of its exclusive power 

' to make laws with respect to the 
matters enumerated in entry 54 of 
List I in the Seventh Schedule, Par- 
x liament specifically declared in Sec- 
tion 2 of the Act that it was expedi- 
-ent in the public interest that. the 
Union should take under its control 


the regulation of mines and the 
development of minerals to the ex- 
tent provided in the Act, The- State 


Legislature’s power under entry 23 
of List II was thus taken away and 
it is not disputed before us that re- 


gulation of mines and mineral de- 
velopment had therefore to be in. 
accordance with the Act and the 


Rules. The mines and the minerals 
in question (bauxite) -were however 
in the territory of the State of Guja- 
rat and, as was stated in the orders 
which were passed by the Central 
Government on the revision applica- 
jtions of the appellants, the 
y Government . is. the 
rals” within its territory, 
‘Minerals “vest” in it. There-is no-' 
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that the State Government had no 


was why the 
- stated further in its revisional orders 


. and the Rules. 


“State, 


State - 
“owner of .mine-. 
and. the 


a, 
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thing in the Act or the Rules to de- 
tract from this basic fact. That . 
Central Government 


that the State Government had the 
“inherent right to reserve any parti- 
cular area for exploitation in the 
public sector.” It is therefore quite 
clear that, in the absence of any law 
or contract etc, to the contrary, bau- 
xite, as a mineral, and the mines 
thereof, vest in the State of Gujarat 
and no person has any right to ex- 
ploit it otherwise than in’ accord- 
ance with the provisions of the Act 
Section 10 of the 
Act and Chapters IJ, III and IV of 
the Rules, deal with the grant of 
prospecting licences and mining lea- 
ses in. the land in which the mine- 
rals vest in the Government of a 
That was why the appellants 
made their applications to the State 
Government. 


4. Section 4 of the Act pro- 
vides that no person shall undertake 
any prospecting or mining opera- 
tions in any area, except under and 
in accordance with the -terms and 
conditions of a prospecting licence or, 
as the case may be, a mining lease, 
granted under the Act and the rules 
made thereunder, and that no such 
licence or lease shall be granted 
“otherwise than in , accordance with 
the provisions of the Act and the 
rules,” But there is nothing in the 
Act or the Rules to require that the 
restrictions imposed by ` Chapter II, 
III or IV of the Rules would be ap- 
plicable even if the State Govern- 
ment itself wanted to exploit a mine- 
ral for, as has been stated, it was 
its own property. There is there- 
fore no reason why the State Gov- 
ernment ‚could not, if it so desired. 
“reserve” any land for itself, for 
any purpose, and such reserved land 
would then not be available for the 
grant of a prospecting licence or a 
mining lease to any person. 


5. Section 10 of the Act a 
fact. provides. that in ` respect of 
minerals which vest in the State, it 
is exclusively for the State Govern- 
ment to. entertain applications for 
the grant of prospecting licences or 
mining leases .and ‘to. grantor refuse 
the same. The section is. therefore: 


‘indicative of the power of.the- State 
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Government to take a décision, one 
way or the other, in such matters, 
and it does not require much argu- 
ment to hold that that power included 
the power to refuse the grant ofa li- 
cence or a lease on the ground that the 
land in question was not available 
for such grant by reason of its hav- 
ing been reserved by the State Gov- 
ernment for any purpose. 


6. We have gone through 
sub-sections (2) and (4) of Section 17 
of the Act to which our attention 
has been invited by Mr. Sen on be- 
half of the appellants for the argu- 


ment that they are the only provi-. 


sions for, specifying the boundaries of 
the reserved areas, and as they re- 
late to prospecting or mining opera- 
tions to be undertaken by the Cen- 
tral Government, they are enough to 
show that the Act does not contem- 
plate or provide for reservation by 
_ any other authority or for any other 
purpose, The argument is however 
untenable because the aforesaid sub- 
sections of Section 17 do not cover 
the entire field of the authority of 
-|refusing to grant a prospecting li- 
cence or a mining lease to any one 
else, and do not deal with the State 
Government’s authority to reserve 
any area for itself. As has been 
stated, the authority to order reser- 
vation flows from the fact that the 
State is the owner of the mines and 
the minerals within its territory, 
which vest in it. But quite apart 
from that, we find that Rule 59 of 
the Rules, which have been made 
under Section 13 of the Act, clearly 
contemplates such reservation by an 
order of the State Government. That 
rule deals with the availability „of 
areas for the grant of a prospecting 
licence or a mining lease in su 
cases, and provides as follows: 


“59 Availability of certain areas 
for grant to be notified— ` In the 
case of any land which is otherwise 
available for the grant of a prospect- 
ing licence or a mining lease but in 
respect of which the State Govern- 
ment has refused to grant a pros- 
pecting licence or a mining lease on 
the ground that the land should be 
reserved for any purpose, the State 
.Government shall, as soon as such 
land becomes again available for the 
grant of a prospecting or mining 
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lease, grant the licence or lease after 
following the procedure laid down in 
Rule 58.” 


7, Mr, Sen has conceded, that 
it is a valid rule, It. clearly contem- 
plates reservation of land for any 
purpose, by the State Government,* 
and its consequent non-availability 
_for the grant of a prospecting licence 
or mining lease during the period it 
remains under reservation by an 
order of the State Government. A 
reading of rules 58, 59 and 60 makes 
it quite clear that it. is not permissi- 
ble for any person to apply for a li- 
cence or lease in respect of a re- 
served area until after it becomes 
available for such grant, and the 
availability is notified by the State 
Government in the Official Gazette. 
Rule 60 provides that an application 
for the grant of a prospecting licence 
or a mining lease in respect of an 
area for which no such notification ^ 
has been issued, inter alia, under 
Rule 59, for making the area avail- 
able for grant of a licence or a lease, 
would be premature, and “shall not 
be entertained and the fee, if any, 
paid in respect of any such applica- 
tion shall be refunded.” It would 
therefore follow that as the areas 
which are the subject-matter of the 
present appeals had been, reserved by 
the State Government for the pur- 
pose stated in its notifications, and as 
those lands did not become available 
again for the grant of a prospecting|*. 
licence or a mining lease, the State 
Government was well within its 
rights in rejecting the applications of 
the appellants under Rule 60 as 
premature. The Central Government 
was thus justified in rejecting the 
revision applications which were fil- 
ed against the orders of- rejection 
passed by the State Government, 


8. We have gone through the 
decisions in State of Orissa v. Union 
of India, AIR 1972 Orissa 68 and 
M/s. S. Lal and Co. Ltd. v. The 
Union of India, AIR 1975 Pat 44 on 
which reliance has been placed by 
Mr. Sen. In the former case the 
High Court of Orissa took the view 
that reservation of a particular area 
for being exploited in the publics 
sector by the State could not be 
said to be a purpose for which it 
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could be reserved under Rule 59. In 
taking that view the High Court 
went by the consideration that -the 
subject of the legislation in the Act 
became: an “exclusive subject for 
legislation by Parliament” and there 
was no residuary power of working 
out mines and minerals without ob- 
serving the conditions prescribed by 
the Act and the Rules. The High 
Court therefore went wrong. in not 
appreciating that even though the 
field of legislation had been covered 
by the declaration of the Parliament 
in Section 2 of the Act. 
not justify the inference that -the 
State Government thereby lost its 
right to the minerals which vested in 
it as a property within its territory. 
The High Court has also erred in 
taking the view that the State was 
required to obtain a licence: or a 
lease even though it was itself the 
owner of the land and there was 
nothing in the Act or the Rules to 
show that the provisions for the ob- 
taining of a licence or lease would 
still be applicable to it. 


9. In S, Lal and Co, Ltd. v. 
Union of India, (AIR 1975 Pat 44) 
the High Court noticed the decision 
in State of Orissa v. Union of. India, 
(AIR 1972 Orissa .68) (supra), _ but: it 
cannot be urged with any justifica- 
tion that the view expressed in it 
was followed by the Patna High 
Court. On the other hand, the Patna 
High Court followed the view which 
was taken by the Gujarat High 
Court in the judgment. which is the 
subject-matter of the present appeals 
and held that the State Government 
has the power “to reserve. certain 
areas for. exploitation by itself or by 
a statutory . corporation or for a.com- 
pany in a public sector.” The contro- 
versy in that case was; however, exa- 
mined with reference to the provi- 
sions of Article 298 of the Constitu- 
tion. The two cases cited by Mr. 
Sen cannot thus. be of any avail to 
the appellants. 


10. For- ‘the resone reasons 
there is.no merit in these appeals 
and they are dismissed with costs. - 

Appen dismissed. 
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- AIR 1976 SUPREME COURT 2595 
(From: Allahabad)* 

Y. V, CHANDRACHUD, P. K. 
GOSWAMI. AND S. MURTAZA 
FAZL ALI, JJ. 

Smt. Kasturi Devi, Appellant v. 
Deputy Director of Consolidation and 
others, Respondents. 

. Civil Appeal No. 789 of 1975, D/- 
4- (ie 1976. 

(A) Hindu Law — Inheritance — 


Mother — Remarriage — Effect on 
right to inherit —- Remarriage of 
mother is no bar to her succeeding 


as heir to her son. Civil, Misc; Writ 
No, 3756 of 1971, D/- 25-2-1975 an 
Reversed, 


A mother cannot be dosed of 
her interest in the property on the 
ground of. remarriage. The applica- 
tion of bar of inheritance to the 
Hindu widow is based on the special 
and peculiar, sacred and spiritual rela- 
tionship of the wife and the husband. 
After the marriage, the wife becomes 
an absolute partner and an integral 
part of her husband and the principle 
on which she is excluded from in- 
heritance on remarriage is that 
when she relinquishes her link with 
her husband even though he is dead 
and enters: a new family, she is not 
entitled to retain the property in- 
herited by her. The same, however, 
cannot be said of a mother, The 
mother is in an absolutely different 
position and that is why the Hindu 
Law did not provide that even the 
mother would be disinherited if she 
remarried, Civil Misc. Writ No, 3756 
of 1971, Dz 25-2-1975 (All). Revers- 
ed, (Para 3) 


Mr, E. C, Agarwals, Advocate 
for Appellant; Mr. B. Datta, Advocate, 
for Respondent No, 2. 

Judgment of the Court was de- 
livered by . ; 

FAZL ALI; J.:— This appeal by 
special leave involves a pure ques- 
tion of, law regarding: inheritance to 
the property of one Karua. Briefly 
put, the case of the appellant was 
that the disputed Khata was record- 
ed in the name of Karua the son of 
Madhua. who died leaving behind his 


*(Civil Misc. Writ No. 3756 of 1971, 
D/+ 25-2-1975—(AlL)), . 
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widow Kasturi and his son Karua. He 
. had two brothers Khushi Ram and 
Lekhraj who claimed to be the next 
reversioners, It is obvious that on 
the death of Madhua, Kasturi as the 
widow got half share in the property 
and the other half went to Karua. 
The dispute seems to have arisen on 
the death of Karua when two rival 
claims were put forward, one `by 
Kasturi who contended that she was 
entitled to inherit as mother of 
Karua, whereas Khushi Ram averred 


that as Kasturi had married Lekhraj 


she should be divested of ‘her interest 
and excluded from inheritance as a 
result ‘of which the property would 
pass on to Khushi Ram and Lekhraj 
in equal shares as next reversioners. 
The appellant also denied the fact 
that Kasturi had remarried Lekhraj. 
The first Court of the Consolidation 
Officer negatived the claim of Kas- 
turi and directed mutation to be 
made in the name of Khushi Ram 
under the provisions of the U. P. 
Consolidation of Holdings Act. The 
present appellant filed an appeal be- 
fore the Settlement Officer, Etah 
Camp, at Aligarh, against the deci- 
sion of the Consolidation Officer who 
reversed the finding of the Consoli- 
dation Officer and held that as the 
re-marriage of Kasturi with Lekhraj 
had not been proved, the appellant 
Kasturi was entitled to be recorded 
in the revenue papers. Against this 
decision there was a revision by 
Khushi Ram before the Deputy 
Director of Consolidation who set 
aside the order of the Settlement Of- 
ficer and restored that of the Con- 
solidation Officer. The Deputy 
Director of Consolidation held 
there was abundant evidence to prove 
that -Kasturi had remarried Lekhraj 
and. therefore, in law she would be 
excluded from inheriting the 
perty and was not entitled to be 
mutated in respect of the Khata in 
-question, The appellant thereupon 
unsuccessfullv filed a writ petition 
before the High Court and hence 
this appeal before this Court. 


2. Learned counsel .for the 
appellant has argued this appeal on 
the basis of the facts proved in this 
case. He has not, and could not, as- 
sail the finding of fact arrived at by 
the Deputy Director of Consolidation 


Kasturi Devi v. Dy. Director, Consolidation 


that - 


pro-. 


ALR. 
which was the last revisional court 
in this case. Before proceeding to 
determine the point in controversy, 


it may be necessary to state the ad- 
mitted facts. In the first place it is 
not disputed that the claim of Kas- 
turi was made after the death of 
Karua. ` By that time Kasturi as the ~ 
widow of Madhua had already inhe- 
rited half the share, So the dispute 
centered round the share of Karua 
alone. The finding of fact arrived at 
by the Deputy Director of Consoli- 
dation that Kasturi had remarried 
Lekhraj cannot be disturbed, In fact 
there was some controversy regard- 
ing the dates of the death of Madhua 
or the re-marriage of Kasturi with 
Lekhraj, The position, however, 
seems to have been set -at rest by 
the evidence of the respondent him- 
self who deposed that Madhua died 
about 10 years from the date of de- 
position which would take us to the . 
year 1960.. The witness further ad- 
mits that Kasturi remarried Lekhraj 
2 or 3 years after Madhua’s death 
which would take us to 1963. The res- 
pondent further deposes that Karua 


. died 1'/2 years ‘from the date of 


deposition (sic). which fixes the death 
of Karua in the year 1970. These 
dates are important to show that in- 
heritance of both Karua and Kasturi 
would be governed by the provisions 
of the Hindu Succession Act which 
had come into force even during the - 
lifetime of Madhua. ; 


3. We may now examine the 
contentions raised by counsel for 
the appellant, Counsel submitted 
that assuming that Kasturi had re- 
married Lekhraj she had acquired an 
absolute interest in the property and 
no question of divestment of the, 
property could arise in view of the 
provisions of the Hindu Succession 
Act, Secondly, it was argued that 
Kasturi in the instant case put for- 
ward her claim for inheritance not 
as widow of Madhua but as mother 
of Karua, because it was the pro- 
perty of Karua: which was in dis- 
pute, In the view that we take in 
the present appeal, it is not neces- 
sary at all to decide as to whether 
or not Kasturi would be disinherited\ 
or divested of the property even y 


“after having acquired an absolute in- 


terest under the Hindu Law. This is 


1976 Barot Ram v. 
a moot question and not free from 
_ difficulty. We will, however, as- 


sume for the sake of argument, that 
as wife of Madhua Kasturi might be 
divested of her interest on her re- 
marriage with Lekhraj. It is plain, 
however, in this case that the  dis- 
pute arises over the property of 
Karua and qua Karua’s property, 
Kasturi claimed inheritance not as a 
widow of her husband ‘Madhua but 
as the mother of Karua. The Deputy 
Director of Consolidation seemed to 
think that the bar of inheritance 
would apply to a mother as much as 
to a widow and on this ground he 
refused to accept the claim of the 
appellant, Learned counsel for the 
respondents supported the stand 
taken by the Deputy Director of Con- 
solidation. We are, however, un- 
able to agree with the view taken 
by the Deputy Director of Consoli- 
dation which appears to be contrary 
to the written text of the Hindu 
Law. Mulla in his ‘Hindu Law’, 14th 
Edn., while describing the incidents 
of a mother regarding inheritance 
under clause (iii) observed at page 
116 as follows: 

“dii) Unchastity and remarriage 
— Unchastity of a mother is no bar 
to her succeeding as heir to her sor. 


nor does remarriage CONS NE any 
such bar.” 
A large number of authorities have | 


been cited in support of this view. 
We find ourselves entirely in agree- 
ment with this view. Our attention 
has not been invited to any text of 
the Hindu Law under which a 
mother could be.divested of her in- 
terest in the property either on the 
ground of unchastity or remarriage. 
We feel that application of the bar 
of inheritance to the Hindu widow 
is based on the special and peculiar, 
sacred and spiritual relationship of 
the wife and the husband. After the 
marriage, the wife becomes an abso- 
lute partner and an integral part of 
her husband and the principle on 
which she is excluded from inherit- 
ance on remarriage is that when she 
relinquishes her link with her hus- 
band even though he is dead and .en- 
ters a new family, she is not entitl- 
ed to retain the property inherited 
by her. The same, however, can- 
not be said of a mother. The mother 
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is in an absolutely different position 
and that is why the Hindu Law did 
not provide that even the mother 
would be disinherited if she remar- 
ried. 


4: In these circumstances we 
are satisfied that the view of the 
Deputy Director of Consolidation is 
legally erroneous, The High Court 
erred in not interfering with it even: 
though a pure question of law was 
involved and has failed to exercise 
jurisdiction vested in it by law. As 
the case is a very old one and does 
not require. any further investigation, 
we do not propose to remand the 
case to the High Court. 


5. For these reasons, there- 
„fore, the appeal is allowed, the 
orders of the High Court and the 


Deputy Director of Consolidation are 
set aside, and the order of the Set- 
tlement Officer directing the muta- 
tion of the name of Kasturi is res- 
tored, In the circumstances of this 
case, there will be no order as to 
costs. 

Appeal allowed. 


ATIR 1976 SUPREME COURT 2597 
(From: Gujarat)* 
P. N. BHAGWATI. A. C. GUPTA 
AND P. N. SHINGHAL, JJ. 


Barot Ram. Vishram, Appellant 
v. The State of Gujarat, Respondent. 


Criminal Appeal No. 110 of 1972, 
D/- 4-41-1976. 


(A) Criminal P. C. (1898), S. 423 
— Appeal against acquittal — High 
Court reversing acquittal and convict- 
ing accused — Clear and cogent rea- 
sons given by High Court for doing 
so —Held there was no ground for 
interference, 


The broad probabilities of the 
case clearly indicated that the accus- 
ed and his party were the aggressors 
and the attack must have been com- 
menced by them. If the members 
of the other party were held to be 
aggressors then it was difficult to be- 
lieve that the accused should have 


*(Criminal Appeal No. 563 of 1970, 
D/- 29-11-1971—(Gui. )). 
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escaped with minor injuries. In the 
circ ances the High Court was 
correct in reversing order of acquit- 
tal and convicting the accused, 
(Para 3) 

Mr, Altaf Ahmed, Advocate Ami- 
cus curiae, for Appellant; M/s. P. H. 
Parekh, M. N. Shroff and Vimal 
Dave, Advocates, for` Respondent, 

Judgment of the Court was de- 
livered by 

BHAGWATI, J.:— This appeal by 
special leave is ‘directed against an 
order passed by the High Court of 
Gujarat reversing the acquittal of 
the appellant and convicting him of 
the offence under Section 302 and 
sentencing him to suffer imprison- 
ment for life. 


2. The appellant was accused 
No. 1 in Sessions Case No. 25 of 
1969 and he was tried along with 
-accused Nos, 2 to 4 for intentionally 
causing the death of two persons, 
namely, Palu Manga and Samat 
Manga in furtherance of their com- 
mon intention. The learned Ses- 
sions Judge, who tried the case, 
thought that the evidence led on be- 
half of the prosecution” was not suf- 
ficient to bring home the guilt 
against the appellant and the other 
three accused and he accordingly ac- 
quitted them by giving them the 
benefit of. doubt. The State of Guja- 
rat: preferred ah appeal against the 
acquittal of the appellant and the 
other three accused and this appeal 
was allowed by the High Court in 
so far as the appellant was concern- 
ed and his acquittal was set aside 
‘and he was convicted. of the offence 
of intentionally causing the death 
of Palu Manga and Samat Manga 
under Section 302 and sentenced . to 
suffer, life imprisonment, but so far 
as other three accused were 
cerned, the High Court agreed with 
the view taken by the learned Ses- 
sions Judge that the offence against 
them was not proved ‘beyond rea- 
sonable doubt and confirmed their 
acquittal. The appellant thereupon 
preferred the present appeal under 
Section 2 (a) of the Supreme Court 


Enlargement of Criminal Appellate . 


Jurisdiction Act 1970. 


3. We -have carefully gone 


through the evidence and considered , 


the arguments advanced on behalf 


Barot Ram v. State of Gujarat 


‘Samat Manga and their 


- con- 


/ 


ALR. 


of the appellant, but we do not see 


any reason to interfere with the 
conclusion reached by the High 
Court, The High Court has given 


clear -and cogent reagons for revers- 
ing the acquittal of the appellant 
and convicting him and we find our- 


selves: in agreement with those rea-_ 


sons, ‘The broad probabilities of the 
case clearly indicate that the appel- 
lant and his party were the aggres- 
sors and the attack must have been 
commenced by them, If, Palu Manga, 


Nagajan Kheta were the . aggressors, 
it is difficult to believe that the ap- 
pellant should have escaped with 
minor. injuries and on the ‘side >of 
the aggressors, two out of the three 
persons should have died. If we look 
at the’ medical evidence, it is clear 
that the injuries received by the ap- 
pellant were minor injuries, while 
the injuries received by Palu Manga 
and Samat Manga were so serious 
that they resulted in their death. It 
is not possible to believe that Palu 
Manga, Samat Manga and Nagajan 
Kheta went to the field of Vala 
Jetha where the appellant was keep- 
ing watch and started the attack on 
him. If, as alleged by the appellant, 
Samat Manga was armed with a 
dharia and gave a dharia blow on 
the head of the appellant, it is diffi- 
cult to understand why there was 


- no incised injury on the .person of 


the appellant. Moreover, it is obvi- 
ous that if Palu Manga was armed 
with a gun, as stated’ by the appel- 
lant, he could have easily used his 
gun from a distance and fired a shot 
at the appellant, particularly when, 
according to the appellant, he ran 
into the field of Laxman Punja, and 


- Palu Manga, Samat Manga and. Naga- 


jan Kheta chased him. . It is impos- 
sible to imagine how the - appellant 
who was chased from.the field of 
Vala Jetha into the field of Lakh- 
man Punja by three armed persons 
could not only escape with minor in- 
juries but fatally injure two of his 
chasers. The nature of the injuries 


received by the appellant on the one- 
hand and Palu Manga 


and Samat 
Manga on the other is elequent and 
clearly reveals that the appellant and 
his party were the aggressors and if 
that: be so, it bears ~~ out 


companion - 


. without . 


9 
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doubt, the broad substance. .of the 
prosecution story. We accordingly 
affirm the view taken by the .High 
Court and hold that the High Court 
was rightin reversing the acquittal of 
the appellant and convicting him of 
the offence. under Section 302 for 
intentionally causing the death of 
Palu Manga .and Samat Manga. ; 
A. The appeal will, 

stand dismissed. 
Appeal dismissed. 


AIR 1976 SUPREME COURT 2599- 
(From :— ILR (1967) 2 Cal 386) 


H. R. KHANNA AND 
V. R. KRISHNA IYER, JJ. 


State of West Bengal, Appellant v. 


Sudhir Chandra Ghose and others, Res- 


pondents. 

Civil Appeal No. 1753 of 1968, D/- 
9-11-1976. 

' (A) W. B. Estates Acquisition Act 


(1 of 1954), Sections 2 (h), 3, 4, 5 — ‘In- ' 
_cumbrance’ and “intermediaries or other 


persons” — Meaning of — Right of Cattle- 
grazing enjoyed by villagers whether 
vests in the State. ILR (1967) 2 Cal 386, 
Reversed. 


The vesting of ‘estates in the State . 


under Sections 3, 4, 5 extinguishes- the 
right of cattle-grazing enjoyed by vil- 
lagers in the grasslands of such estates as 
such right amounts to “incumbrance” 
within Section 2(h). Indubitably, the 
right to graze cattle in, an estate is a 
restrictive interest clearly falling within 
the scope of | Section 2 (h). Indeed, so 


designedly limitless an area of rights and, 


interests of whatever nature is included 


in the special definition of ‘incumbrance’ . 


for the purposes of the Act, that to deny 
the familiar rurally enjoyed right of 


pasturage as covered by it is to defeat, by © 


judicial construction, the legislative in- 
tendment. Likewise, the collective, though 
uncertain, body of villagers can be 
brought within the expression. ‘or other 
persons’ in Section 2(h). The connota- 
tion of those words in the context is 
‘intermediaries or persons other than inter- 
mediaries’, This embraces’ all persons 


other than intermediaries and the vil-’ 


lagers who seek to exercise the right of 
Brazing over the intermediaries’ lands are 
plainly ‘other persons’, ILR (1967) 2 Cal 
386, Reversed. (Paras 5, 10, 11) 
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therefore, - 
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M/s. S. C. Majumdar and G. S. Chat- 
terjee, Advocates, for. Appellant; Mr. 
Sukumar Ghose, Advocate, for Respon- 
dents Nos. 1-3. ' 

The Judgment of the Court was de- 
livered by 

KRISHNA IYER, J.:— This appeal, 
by special leave, from the judgment of a 


Single Judge of the Calcutta High Court, 


raises a single legal issue with human 
overtones. The State. of West Bengal is 
the appellant at this the fourth and final 
deck of the judicial pyramid, having won 
the case aś the 5th defendant at the ear- 
lier stages of the litigation but lost in the 
High Court. The question, shortly put, 
is whether the vesting of estates in the 
State under Sections 3, 4-and 5 of the 
West Bengal Estates Acquisition Act, 1953 
(West Bengal Act 1 of 1954) (abbreviated 
for reference hereinafter as the Act) 
extinguishes the right of cattle grazing 
enjoyed by villagers in the grasslands of 
such estates on the ground that such right 
amounts to ‘incumbrance’ within Section 2 
fh) of the Act. 

The facts: 


2. An estate in village Vadurerpati 
Madhabpur in the district of Hooghly was. 
among those vested in the State‘ on a 
notification under Section 4 of the Act. 
free from all encumbrances as provided 
in Sections 4 and 5. The plaintiffs-res- 
pondents are some of the denizens of the 
said village and, in this representative 
action, claim that the agrarian commu- 
nity there have always enjoyed the sight 
of pasturage over the suit estate and pray 
for the relief of injunction restraining the 
5th defendant-appellant from interfering 
with the exercise of the right to graze, as 
enjoyed before. The State, however, 
denies the survival of such a right even 
if it did exist on the score that the fatal 
impact of Section 5 hag terminated all 
incumbrances on the estate and the right 
to graze cattle belonging to the villagers 
is but an ‘incumbrance’ as defined in Sec- 
tion 2(h) of the-Act. Thus the bone of 
contention between the parties is whether 
the collective claim of the villagers to 
graze their cattle .on an estate vested in 
the State under the Act falls within the 
definition of ‘incumbrance’. If it does, the 
suit deservés to be, dismissed’ but, if it 
does not, the High Court’s view is correct 
and the case has to be sent back for con- 
sideration on the merits. We may men- 
tion, for completeness’ sake, that defen- 
dants 1 to 4 are persons in whom the 
estate has been allegedly settled by the 
State, although this position is not clear 
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or perhaps is denied by the State itself. 


3. The issue, in a nut-shell, is as 
to what is an ‘incumbrance’. But this 
question, in the light of the definition 


which we will presently reproduce re- 
solves itself into two issues which will be 
self-evident as we read the provision: 

“2. In this Act unless there is any- 
thing repugnant in the subject: or con- 
text,— >- 

x x x x x x 

(h) ‘tincumbrance’ in relation to estates 
and rights of intermediaries therein does 
not include the rights of a raiyat or of 
an -under-raiyat or of a non-agricultural 
tenant, but shall, except in the case of 
land allowed to be retained by an inter- 
mediary under the provisions of Section 6, 
include all rights or interests of whatever 
nature, belonging to intermediaries’ or 
other persons, which relate to lands 
comprised in estates or to the produce 
theréof.” 

And so the two gut questions are: 

(i) whether a right to graze cattle in 
the estate of another falls within the 
sweep of the comprehensive expression 
‘all rights or interests of whatever 
nature’; and 

(ii) whether the members of a village 
as a collective, though fluctuating body, 
are covered by the words ‘intermediaries 
or other persons’. 

4. While the two: Courts at the 
ground and first-floor level decided the 
two -points abovementioned in favour of 
the State, the High Court, after a long 
and discursive discussion, the labyrinthine 
course of which need not be traversed by 
us, reached the conclusion that the right 
in question was a public right belonging 
to an unspecified and varying group — 
not a specific private interest vesting in 
specified persons — and therefore left un- 
touched by Sections 3 to 5 and uncovered 
by Section 2 (h). ‘Is that view sustainable 
on a correct construction of the provi- 
sion ? 

5. Putting a literal and teleologi- 
cal construction on the definition of ‘in- 
cumbrance’ we have hardly any doubt 
that the legislature has used language of 
the widest amplitude to cast the net wide 
jand to catch all rights and interests what- 
ever. be their nature. Indubitably, the 
right to graze. cattle in an estate is a 
restrictive interest clearly falling within 
the scope of the. provision. Indeed. so 


designedly limitless an. area of rights and- 


interests of whatever nature is included 
in the special definition of ‘incumbrance’ 





for the purposes of the Act, that to deny. 
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the familiar rurally enjoyed right o 
pasturage as covered by it is to defeat, by 
judicial construction, the legislative in- 
tendment. Likéwise, there is no sub- 
stance in the contention that the collective, 
though uncertain, body of villagers can- 
not be brought within the expression ‘or 
other persons’. The connotation of those 
words in the context is ‘intermediaries or 
persons other than intermédiaries’, This 
embraces all persons other than - inter- 
mediaries and the villagers who seek to 
exercise the right of grazing over the 
intermediaries’ larids are plainly ‘other 
persons’. There is no warrant for the 
limited sign‘fication imputed to those 
words by counsel for the respondent when 
he argues that they refer to particular, 
definite and known individuals. An un- 


warranted narrowing of meaning cannot - 


be attributed where there is no contextual 
compulsion or fulfilment of statutory pur- 
pose thereby gained. On the other hand, 
the great socio-economic objective of the 
Act argues itself. If it is to be successful 
as a land reform measure, the pre~condi- 
tion is that the estates must vest the 
intermediaries’ entire rights fully — not 
moth-eaten by carving out many little 
interests out of the plenary ownership of 
the State. This intendment is further 
manifest from Sections 4 and 5 which we 
set. out below along with Section 3: 

“S. 3. The provisions of this Act shall 
have effect notwithstanding anything to 
the contrary contained in any other law 
or in any contract express or implied or 
in any instrument and notwithstanding 
any usage or custom to the contrary: 


x x x x x x” 


"S, (4). (1) The State Government may 
from time to time by notification declare 
that with effect from the date mentioned 
in the notification, all estates and the 
rights of every intermediary in each such 
estate situated in any district or part of a 
district specified in the notification, shall 
vest in the State free from all incum- 
brances. 


x x x x x x. 
“S.5. (1) Upon the due publication of 
a notification under Section 4, on and from 


the date of vesting— 


(a) the estate and the rights of inter- 
mediaries in the estates, to which the de- 
claration applies, shall. vest in the State 
free from all incumbrances; in particular 
and -w'thout prejud'ce to the generality of 
the provisions of this clause. everv one of 


the following rights which may be owned _ 


zyr 


„derived by the definition in Séction’ 2 (h). 
Ordinarily, the Court cannot cut down 
the definitional -amplitude given in the: 
statute and’ we see no valid reason for“ 
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by an intermediary 
State, namely :— 

x x x x Bok”? 
According to Sections 4 and 5, the vest- 
ing shall be ‘free from all incumbrances'. 
In short, from the perspective of land- 
reform objectives, a spacious meaning 1s 


shall vest in the 


departing from this golden rule. 


6. The end product of this discus- 
sion is that the appeal must be allowed 
and the suit dismissed. Even so, we have 
been taken on a conducted tour by coun- 
sel on both sides more or less covering 
and controverting the points which have 
appealed to the High Court. 

F 
pressed before us a contention based on 
rural economics which has considerable 
force in a general way, but has none from 
the legal angle. India lives in her vil- 
lages — not in her cities. This truth has 
been highlighted by the Father of the 
Nation, but insufficiently remembered by 
our law-makers. The agrarian commu- 
nity, with a cattle economy, rates high in 
the agrestic scheme the right of pasturage 
and so it is a human problem for the vil- 
lagers and their very life if the State 
snatches the valuable right of. pasturage 
which makes the village economy viable, 
in the name of estate abolition, without 
providing alternative village commons. 
While we are moved by this submission 
and feel that this is an unintended conse- 


. quence of comprehensive vesting of estates 


in the State, we have only to observe ‘that 
the State, in. our expectation; should, 
mindful of its: welfare obligation, consider 


_ this facet of the problem and try to pro- 


vide grazing grounds in, villages where 
the impact of the Act has deprived the 
community of the right of pasturage. 
Even if the consequence of abolition of 
intermediary rights leads to a baneful by- 
product from the economic point of view, 
we, as Judges, are functionally committed 
to construction of the statute in the terms 


- the legislature has cast it. 


`~ 


8& In this context our non-legal 
reaction to the loss of grazing rights by 
the villagers is reinforced by the observa- 
tions ‘of Sarada Charan Mitra in his 
Tagore Law Lectures, 1895, on the Land 
Law of Bengal. He observed at page 495 
(II Edition) : f 

“Pasturage is, in the TEN majority - 
of cases in this country, ` ` public, in the 


' sense that they belong to or are. capable 


State of W. B. v, 5. C. Ghose (K, Iyer. J.) 











Shri Ghose, for the respondent, 


. [Prs, 5-9] S.C, 2601 


of being used by a community or classes 
of individuals in a village. Such rights 
are necessary for the preservation of 
society.” 
x x x x x xX 
“To an agricultural population, pas- 
ture land is of the -utmost importance 


„cand there is seldom a village in Bengal 


ch has not a large piece of land at- 
d to it for the grazing of cattle be- 
ng to its inhabitants.” 
‘High Court judgment comments: 
“He (Justice Sarada Charan Mitra) 
refers to Verse 237, Chapter VIII in 
Manu and also refers to Yajnavalkya. 
Hence such customary right has been re- 
cognised in India from very early times.” 
Our conclusion cannot therefore be de- 
flected by the unfortunate deprivation, 
especially because we part with this judg- 
ment hopefully, counsel for the appel- 
lant having assured ‘the Court that these 
observations will be communicated to his 
client, | 

9. This simplistic disposal of the 
disputed points may not be fair to the 
High Court, especially because the learned 
Judge has, in an avoidably erudite survey 
of Indian and English authorities consider- 
ed two vital issues. He has discussed at 
some length the plurality of legal issues: 
What is the nature, in terms of well 
known interests or rights in or over pro- 
perty, of the-right of pasturage? Is it an 
easement under the Indian’ Easements 
Act or the Indian Limitation Act? Is it 
profit a pendre and, if so, does it become 
a right or interest within S. 2 (h) of the 
Act? Can an easement or right of common 
pasturage be claimed by a fluctuating body 
of persons — the villagers ? Is such a cus- 
tomary right recognised in Indian Law? 


. The learned Judge has followed up the 


discussion on. these points with a further 
elaborate examination of one other princi- 
pal issue and two subsidiary points which 
may be expressed in his own words: 

. “The question is whether customary 
right ‘enjoyed’ by the villagers is a right 
belonging to other persons relating to the 
land comprised in the estate or to the 
produce thereof. . This leads. to the con- 
sideration of two. matters: (a) whether 
the villagers are other persons within the 
meaning of Section 2(h) of the Estates 
Acquisition Act; and -(b) whether such 
customary right ‘belongs’ to the villagers 
or to- any individual 'in the village.” 

- We have been taken on a lengthy tour 
(as we have already mentioned) of these 
areas 'of law by counsel om both sides but 
we'do not think it necessary to cover 
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them in this judgment at any length. The 
conclusion of the learned Judge. is that a 
prazing right or right of pasturage sub- 
ject to the local requirements of a valid 
custom; is local law in India. English and 
Indian decisions and other text book 
citations have been referred to by the 


High Court and read before us, but whe: 


ther such a customary right is law or, nd 


the Act ‘shall have effect notwithsta 
anything to the contrary contained in any 
other law and ‘ notwithstanding 
any usage or custom to the contrary’. 
Undoubtedly, the plenary vesting of the 
entire rights of the intermediary under 
‘Sections 4 and 5 is cut down by a cus- 
tomary right which reduces the ambit of 
the intermediary right and therefore is 
‘contrary to the provisions of Section 5. 
Moreover, when Sections 4 and 5 declare 
unmincingly that the vesting shall be 
free from all incumbrances, a customary 
right of grazing which clearly is an in- 
cumbrance runs counter to this clause. 
Certainly the definition of, ‘incumbrance’ 
cannot take in a right or -interest unless 
it is in favour of intermediaries or other, 
persons: The learned Judge has consider- 
ed whether villagers constitute a corpora- 
tion or person, whether fishermen in a 
body living in a village can be said to be 
. persons. He thas also reasoned that since 
no compensation is paid by the State 
under the Act for the taking.of the custo- 
mary rights ‘such provision for vesting 
would be void under the Constitution’, 
Sections 161, 183 of the Bengal Tenancy 
Act and Sections 2(p), 5 (aa) and 6 (h) 
have all been considered in a learned 
chain of reasoning. Reliance has also 
been placed on rulings and text books. 
As earlier stated, we. are disinclined to 
delve into the details of this discussion. 
10. The villagers are clearly ‘other 
persons’ and: none of the rulings cited be- 
fore us or referred to by the learned 
_ Judge has considered this point, especial- 
ly in the context of the extremely wide 
language used in Section 2 (h) of the Act. 
It is inconsequential to say that the custo- 
mary right is law. Equally unhelpful is 
the finding that the right to graze vested 
in villagers is a public or quasi-public 
right. Even if it.is, once it falls- within 
the definition of ‘incumbrance’ paring 
down the totality of intermediaries’ rights, 
Section 3 hits it down. 
A 1i. The conclusion is irresistible 
at the State’s defence is impregnable. 
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The appeal therefore deserves to be al- 
lowed and the suit dismissed — which we 
do directing the parties to bear their costs 
throughout. 

12. Once again we hark back to 
the human factor of taking away an in- 
valuable right of humble villagers viz., 


at a Welfare State, deeply concerned 


k With preservation of village economy, will 


“not hesitate to provide fresh pastures for 
the preservation of agrestic life and agri- 
cultural prosperity. 

Appeal allowed. 
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. (A) U. P. .Zamindari: Abolition and 
Land Reforms Act (1 of 1951), Sections 4, 
117 (1) — Vesting under Section 4 is ab- 
solute — Further vesting in Gaon Sabha 
under Section 117 (1) — Effect of — Lo- 
cus: standi of State to file appeal against 
decision of lower court in. absence. of 
Gaon Sabha. (Civil P. S (1908), Section 
96). 
The estates first dst in the State 
under Section 4, The fulfilment of the 
purpose of the Act, the setting in which 
the cornerstone for the statutory edifice 
is Igid and the categorical language used, 
especially ‘free from'all encumbrances’, 


ALR. 


z:the right of pasturage and feel confident «. 


\ 


lpi 


leave no doubt that this initial vesting is l 


absolute and inaugurates the scheme of 
abolition, In Section 117 (1) of the Act 
the expression. ‘vested in the State’ car- 
ries a plenary connotation, while ‘shall 
vest in the Gaon Sabha’ importy a quali- 
fied disposition confined to the right to 
full possession and enjoyment so long as 
it lasts, The State has title tọ sustain 
the action in ejectment of the quondam 


Zamindar of the estate even in absence of ~ 


Gaon Sabha. Aside from this, it’ can be 
said that the State is a person aggrieved 
and has the competence to carry an ap- 


peal against the dismissal of the suit even , 


in absence of Gaon Sabha. Where a 
wrong against community interest is done, 
‘no locus standi will not always be a 
plea to non-suit an interested public body $ 
chasing the wrongdoer in court, Right Y 
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of resumption of the Government. from 
the Gaon Sabha, meant’ to be exercised 
in public interest, will be seriously jeo- 


pardised if the estate slips into the hands ’ 


of a trespasser. The estate belonged to 
the State, is vested in the Goan Sabha 
for community benefit, is controlled by 
' the State through directions to the Land 
Management Committee and is liable to 
be divested without ado any time, There- 
fore, the State was entitled to appeal 
under Section 96 of the Code of Civil 
Procedure, 


(B) U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), Section 9 
— “Appurtenant” to buildings — Mean- 
ing of. ; . - i 


The larger objective of Section 9 is 
to settle with the former intermediary 
only such land as is strictly appurtenant 
to buildings, all the rest going to the 
State for implementation of the agrarian 
reform policy. The large open spaces 
cannot be regarded as appurtenant to the 
terraces, stands and structures, What is 
integral is not necessarily appurtenant, A 
position of subordination, something inci- 
dental or ancillary or dependant is im- 
„plied in appurtenance. The toùchstone 
of ‘appurtenance’ is dependence of the 
building on what appertains to it for its 
use as a building. Obviously, the hat, 
‘bazar or mela is not an appurtenance to 
the building. Even if the buildings were 


used and enjoyed in the past with the. 


whole ‘stretch of vacant space for a hat or 
mela, the land is not appurtenant to the 
principal subject granted by Section 9, 
viz., buildings, (Paras 23, 25, 27) 
Cases Referred: Chronological Paras 
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The Judgment of the Court was de- 
livered by . f 

KRISHNA IVER, J.:— Two princi- 
pal submissions, whose implications per- 
haps are of profound moment and have 
public impact, have been, at wide-rang- 
ing length, urged in this. appeal by certi- 
ficate, by Shri Shanti Bhushan, for the 
appellant/defendant and, with effective 
brevity, controverted by the Solicitor 
General, for respondent/ist plaintiff. The 
two focal points of the controversy are: 
(a) Is the appeal to the High Court by the 
State/Ist plaintiff at all competent, en- 
titlement ag a ‘party aggrieved’ being ab- 
sent, having regard to the provisions of 
the U, P, Zamindari Abolition and Land 
Reforms Act, 1950 (U. P. Act 1 of 1951) 
(for short, the Act) ?; and (b) Is it sound 
to conceptualise ‘area appurtenant to 
buildings’ in Section 9 of the Act so nar- 
rowly as has been done by the High 
Court? There were two plaintiffs — the 
State of Uttar Pradesh and the Gaon 
Sabha of Bedpura — claiming common 
but alternative reliefs. The suit was for 
injunction or ejectment, on title, of the 
sole defendant who was the quondam 
zamindar of the ‘estate’ which is the sub- 
ject-matter of the suit. The trial Court 
dismissed the suit - whereupon the 2nd 
plaintiff dropped out of the litigation, as 
it were, and the State alone pursued the 
matter by way of appeal against the 
decree, The. High Court partially allow- 
ed the appeal and the aggrieved defen- 
dant is the appellant before us, 


2. An expose’ of the facts may 


now be given to the extent necessary for 
explaining the setting of the contentions 
between the parties, The State of Uttar 
Pradesh extinguished all zamindari estates 
by the Act and implemented a scheme of 
settlement of lands with intermediaries, 
tenants and others by first vesting all es- 
tates in the State and empowering it to 
vest, divest and re-vest from time to 
time according to flexible needs and ad 
hoc requirements, the same estates in 
Gaon Sabhas or other local authorities. 
Settlement of trees,-buildings and other 
specified items in the“intermediaries was 
also part of the agrarian reform, A skele- 
tal picture of the legislation may now be 
projected, But, before that, a short sketch 
of the actual dispute may illumine the 
further discussion, 

ua The suit lands were part of an 
estate owned and possessed by the de 
fendant-zamindarini, The statutory con- 
sequence of the abolition of all zamindaris’ 
by force of Section 4 is spelt out in Sec- 





x 
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tion 6, to wit, the cesser of the ownership 
of the zamindar and vesting of title and 
possession in the State. By a notification 
under Section 117 (1) of the Act the area 
of lands was vested by the State in the 
2nd plaintiff Gaon Sabha The legislative 
nullification notwithstanding, the defen- 
dant who had been conducting a lucra- 
tive bi-weekly cattle fair, the best in the 
district, persisted in this profitable adven- 
ture strengthened by Section 9 of the Act 
which settles .in the intermediary all 
buildings and area appurtenant thereto. 
This resulted in possessory disputes be- 
tween the Gaon Sabha and the defendant- 
proceedings under Section 145 upholding 
the latter’s possession and the present suit 
‘for declaration of title and consequential 
injunction or ejectment, 


4, The estate, which is the site of 
the rural cattle market, has a large num- 
ber of trees on it, a temple in one plot, 
a (veterinary ?) clinic in another and 
quite a number of cattle stands and other 
auxiliary structures which are facilities 
for the bovine display and transaction of 
business, Taking advantage of the pro. 
visions of the Act, the defendant suc- 
cessfully claimed before the High Court 
that the trees and the two plots with the 
Shrine and the Oushadhalaya should be 
Geemed to have. been settled with her. Her 
ambitious demand, based on some provi- 
sions which we will presently X-ray more 
carefully, was that the entire estate with 
all the buildings thereon was enjoyed as 
a unum quid and the vacant lands were 
as much necessary for the meaningful 
running of the cattle fair as the struc- 
tures themselves. To dissect and detach 
the buildings from the vacant spaces was 
te destroy the functional wholeness of 
the service rendered. In short, the 
large intervening areas surrounding the 
chabutras and other edifices were essen- 
tial adjuncts or appurtenant lands which, 
together in their original entirety, should 
be settled under Section 9 of the Act with 
the erstwhile intermediary viz., the de- 
fendant. The High Court declined to go 
the whole hog with the defendant but 
granted the plea to the limited degree of 
giving all the structures and a space of 
5 yards running round each ‘building’, In 
the view of the Court hats, bazars, and 
melas could not be held by a private 
owner under the scheme of the Act and 
reliance on the conduct of the cattle mar- 


ket as an indicator of ‘appurtenant’ area 
“was, therefore, impermissible. The suit 
was decreed pro tanto. 
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5. The Gaon Sabha, when defeat- 
ed in the trial Court, discreetly stepped 
out of the risks of an appeal but the Gov- 
claiming to be 
gravely aggrieved, challenged the dis- 
missal of the suit and was faced with the 
plea that the land having vested in the 
Gaon Sabha, on the issue of the notifica- 
tion under Section 117 (1) of the Act, the 


State had no surviving interest in the 


property and, therefore, forfeited the 
position of a ‘person aggrieved’, who alone 
could competently appeal against a de- 
cree. This contention, negatived by the 
High. Court, has been reiterated before us 
with resourceful embellishments and 
that, logically, is the first question of law 
falling for our decision and is the piece 
de resistance, if we may say so, in this 
appeal. If the Ist plaintiff's entire inte- 
rests, by subsequent plenary vesting in 
the 2nd plaintiff, have perished, the for- 
mer cannot, as of right, appeal under 
Section 96, Civil Procedure Code, Survi- 
val after death is unknown to real pro- 
perty law and suits, without at least ap- 
prehended injury, are beyond the ken of 
the procedural law. To put it in a nut- 
shell, has the State current interest in 
the estate, sufficient to sustain an ap- 
peal? 

6. The anatomy of the Act, so far 
as this dispute is concerned, needs to be 
set out and alongside thereof, the exer- 
cises in statutory construction necessary to 
resolve the two legal disputes. The Act 
had for its primary object, as testified 
by its Preamble, the extinction of inter- 
mediary rights viz., zamindaris and the 
like. The goal of the legislation must 
make its presence felt while the judicial 
choice of meanings of words of ambigu- 
ous import or plurality of significations 
is made, Section 4 is the foundational 
provision, the very title deed of the 
State; “and it runs to read: 

“S. 4. Vesting of estates in the 
State.— f 

(1) As soon ag may be after the com- 
mencement of this Act, the State Gov- 
ernment may, by notification, declare 
that, as from a date to be specified, all 
estate situate in the Uttar Pradesh shall 
vest in the State and as from the begin- 
ning of the date so specified (hereinafter 


-called the date of vesting), all such esta-~. 


tes shal] stand transferred to and vest 
except as hereinafter provided, in the 
State free from all encumbrances, - 

(2) It shall be lawful for the State 
Government, if it $o considers necessary 
to issue, from time to time, the notifica- 
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tion referred to in sub-section: (1) in res- 
- pect only of such area or areas as may 
be’ specified and all provisions of sub- 
section (1), shall be applicable to and in 
the case of every such notification.” 
Section 6 sets out the legal consequences 
of such vesting more. specifically.. . We 
may extract the provision: 


“6, Consequences of the vesting of an 


estate in the State — 

When the notification under Section 
4 has been published in the Gazette then, 
notwithstanding anything contained in 
any contract or document or in any other 
law for the time being in force and save 
as otherwise provided in this Act, the 
` consequences as hereinafter set forth 
shall, from the beginning of the date of 
vesting, ensue in the area to which the 
notification relates, namely— 

(a) all rights, title and interest of all 
the intermediaries— ` 

(i).in every estate in such area in- 
cluding land (cultivable or barren); 
grove-land, forests whether within or 
outside village boundaries, trees (other 
than trees in village abadi, holding or 
grove), fisheries, tanks, ponds, water- 
channels, ferries, pathways, abadi sites, 
hats, bazars and melas other than hats, 
bazars and melas held upon land to which 
clauses (a) to (c). of sub-section (1) of Sec- 
tion 18 apply, and 

(ii) in -all sub-soil in such estates in- 
cluding rights, if any, in mines and mine- 
rals, whether being worked or not; 

shall cease and be vested in the State 
of Uttar Pradesh free from all encum- 
brances; < 

XX xx XX xx” 
Reading. the two sister sections together, 
certain clear. conclusions emerge, Em- 
phatically, three things happened on the 
coming into force of the Act, By virtue 
of Section 4 the right, title and interest 
of all intermediaries in every estate, in- 
cluding hats, bazars and melas, stood ter- 
minated. Secondly,’ this whole bundle of 
interests came to be vested in the State, 


free from all encumbrances, the quality - 


of the -vesting being absolute, Thirdly, 
one and only one species of property in 
hats, bazars and melas was expressly ex- 
cluded from the total vesting of estates 
in the State, viz., such as had been held 
on lands to which Section 18 (1) (a) to 
(c) applied. Section 9, at this stage, needs 
‘ to be read since 
nationalisation of zamindaris by providing 
` for settlement, under the State, of some 
kinds of landed interests in existing 
owners or occupiers, Section 9 states; 
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‘thereto shall be 


Statutorily settled with him. 


it is geared to the. 
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“Private wélls, trees in abadi and 
buildings to be settled with the existing- 
owners or occupiers thereof.— - 


‘All wells, trees in abadi, and ali 
buildings situate within the limits of an 
estate, belonging to, or held by an inter- 
mediary or tenant or other person, whe- 
ther residing in the village or not, shall 
éontinue to belong to or be held by such 
intermediary, tenant or person, as the 
case may be, and the sites of the wells or 
the buildings which are appurtenant 
deemed to be settled 
with him by the State _ Government on 
such terms and conditions as may be 
prescribed.” 


A close-up of this section is called for 
since the -basic plank of the defendant’s 
case ig the claim to the whole set of plots 
as buildings and appurtenant area of land 
If he is 
such a settlee, the substantive merit of the 
plaintiff’s title fails. We will examine 
this aspect after a survey of the sections 
relevant to the locus standi of the State 
is done. 


7. So we shift to Chapter VII 
which relates to Gaon Sabhas, vesting by 
the State of resumed ‘estates in them and . 
the limitations and other conditions to 
which it is subject, Attributed legal per- 
sonality by Section 3, the Goan Sabhas 
are bodies corporate which, under the 
various provisions of Chapter VII, have 
been invested with legal viability, right 
to own and hold property, to transfer 
and otherwise deal with moveables and 
immovables and manage their landed as- 


„Sets through the executive agency of Land 


Management Committees, This compre- 
hensive proprietary personality of the 
Sabha is indisputable but unhelpful for 
our purpose. The controversy before us 
comes into focus when we read Section 
117 (1), (2) and (6), all the limbs being 
taken as belonging to a legally living cor- 
porate body. Section 117, clauses (1) and 
(2), provide: 
- “117. Vesting of certain lands tel. in 

Gaon Sabhas and other local authorities. — 

(1) At any time after the publication 
of the notification referred to in Section 4. 
the State Government may, by general or 
special order to be pyblished in the man- 
ner ` prescribed, .declare that as from a 
date. to be specified in this behalf, all or 
any of the following things, namely — 

XX XX XX XX 

(v) hats, bazars and melas except 
hats, bazars, and melas held on land to 
which the provisions of clauses (a) to (c) 
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of sub-section (1) of Section 18 -apply or 
on sites and areas referred to in Sec- 


tion 9, and 
XX XX XX XxX 
which had vested in the State under 


this Act shall vest in the Gaon Sabhas 
or/and other local authority established: 
for the whole or part of the village in 
which the said things are situate, or part- 
ly in one such local authority (including 
a Gaon Sabha) and partly ‘in another: 

' ~ Provided that it shall be lawful for 
the. State Government to make the de- 
claration aforesaid subject to such excep- 
tions and conditions as may be specified 
in the notification, $ 


(2) Notwithstanding anything con- 
tained in this Act or in any other law for 
the time being in force, the State Gov- 
ernment may, -by general or special order 
to be published in the manner prescribed 
in the Gazette, declare that as from a 
. date to be specified in this behalf, all or 
any of the things specified in clauses ü) 
to (vi) of sub-section (1) which after their 
vesting in the State under this Act had 
been vested in a Gaon Sabha or any other 
local authority,-either under this Act or 


-under Section .126 of the Uttar Pradesh 


Nagar Mahapalika Adhiniyam, 1959 
(U. P) Act It of 1959) shall vest in any 
other local authority (including a Gaon 
Sabha) established for the whole or part 
of the village in which the cane a are 
situate.” 


Section 117 (6) injects a precarious, dose 
into the systems of estates vested in 


Gaon Sabhas. by sub-section (1) and. goes 


on to state: 

. “117 (6). The State Government may, 
at any time, by general or special order 
to be published in the manner prescrib- 
ed, amend or cancel any declaration or 
notification made in respect of any of the 
things aforesaid, whether generally or in 
the case of any Gaon Sabha or other 
local authority, and resume such thing 
and whenever the State Government so 
resumes any such thing, the Gaon Sabha 
or other local authority, as the case may 
- be, shall be entitled to receive and. be 
paid compensation on account only of the 
development, if any, effected by it in or 
over that thing: ’ 

. Provided that the State Government 
may, after such resumption, make a fresh 
declaration under sub-section (1) or sub- 
section (2) vesting the thing resumed in 
the same or any other local authority 
Gncluding a Gaon Sabha) and the provi- 
sions of sub-sections (3), (4) and (5) as 
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_to issue orders, 


A.L R. 
the case may be, shall mutatis mutandis, 
apply to such declaration, 

Xx xXx xx ` xx 

8. Before moving further, we 
may glance at a group of sections which 
have more than peripheral impact on the 
legal equation between Government and 
Sabha vis-a-vis estates vested in the lat- 
ter by the former. Section 119 carves 
out a power for the State Government to 
take away hats, bazars and melas vested 


in a Gaon- Sabha and transfer them to a ' 


zilla parishad or other authority. Sec- 
tions 122-A and 122-B create and regulate 
the Land Management Committee which 
is to administer the estates vested in the 
Sabha and Section 126, quite importantly, 
gives the power to the State Government 
and directions to the 
Management Committee, 


9. Pausing here for an instant, let 
us look back on the status of the State 
which, through its Executive branch, 
vests a resumed estates in a Gaon Sabha, 
retaining power, at any time, and with- 
out conditions or even compensation 
(save for actual developmental work 
done), to divest the land so vested and 
make it over to another like local autho- 
rity. In such a situation where the State 
remains the legal master with absolute 
powers of disposition over the land vest- 
ed pro tempore in a particular Gaon 
Sabha, can it be postulated that it has no 
legal interest in the preservation of that 
over which it has continuous power of 
operation, creation and deprivation? Gov- 
ernment, despite vesting estates in Gaon 
Sabhag on the wholesome political prin- 
ciple of: decentralisation and local: self- 
government, has and continues to have a 
constant hold on these estates, may be 
like a brooding omnipotence, descending, 
when it chooses, to take away what it had 
given possession of to a Sabha, This is 
plainly ‘present legal interest- in Govern-. 
ment and a sort of precarium tenang in 
the Sabha, notwithstanding the . illusory 
expression ‘vesting’ which may mislead' 
one into the impression that an-:absolute 
and permanent ownership has been creat- 
ed. a x, . x į » 


10. -An overview of these legal 
prescriptions makes one sceptical about 
the statutory ideology of autonomous vil- 
lage self-government since, so far as 
estates are concerned, these sabhas 
have been handcuffed and thrown at the. 
mercy or mood of ‘the State Government. 
The pragmatics of-the Act has reduced 
Gaon Sabhas to obedient holders, for the 
nonce, of the limited bounty of estates 
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vested in them — a formal fickle, homage 
to Article 40 of the Constitution! 


iL. Shri Shanti Bhushan did draw 
our attention to certain cousin statutes 


_and other remotely related, provisions but 


the soul of his submission does not suffer 
by their omission in the discussion. We 
pass on to the spinal issues agitated be- 
fore us. 


‘Locus standi: 


12. The estates first vest in the 
State. The fulfilment of the purposé of 
the Act, the setting in which the cor- 
nerstone for the statutory. edifice is laid 
and the categorical language used, espe- 
cially ‘free from all. encumbrances’, leave 
no doubt in our minds, nor was it dis- 
puted before us, that this initial vesting 
is absolute and inaugurateg the scheme of 
abolition, The consequences of vesting 
articulated by Section 6 only underscore 
this conclusion. 

13. What next ensues, when the 
State Government, acting under Section 
117 (1), notifies a further vesting in a 
Gaon Sabha ig the cardinal question. 
Does the State retain a residuary legal 
interest, sufficient to make it a ‘person 
aggrieved’, competent to challenge in ap- 
peal an adverse decree? And can the 
State canvas for the position that a pro- 
prietary right persists in it albeit its act 
of vesting the same estate earlier in a 
local authority? Does the key word 
‘vest? connote and denote divergent things 
in the same- section and Act vis-a-vis 
Government and the Gaon Sabha? Had 
drafting skills been better, this unlovely 
ambiguity could have been avéided. But 
courts have no choice but to take the 
text as it is. Zeroing in on the- relevant 
provisions, we. are inclined to concur with 
the High Court. With certitude one may 
assert that the State has that minimal in- 
terest to follow the proprietary fortunes 
of the estate so as to entitle it to take 
legal action to interdict its getting into 
alien hands. . : 


14. The legislative project and the” 


legal engineering visu: by the Act 
are clear and the semantics of the words 
used in the provisions must bend, if they 


can, to subserve them. To be literal or > 


be blinkered by some rigid canon of con- 
struction may be to miss the life of the 
law itself, ‘Strength may be derived for’ 
this interpretative stand from: the ob- 
servations in a recent judgment of this 
Court, (Civil Appeal No, 1528 of 1971, D/- 
26-10-1976 (SC)): . ae 

“A word can have many meanings. 
To find out the exact connotation of a 


- Maharaj Singh v. State of U. P. (K. Iyer J.) 


,: tees which will be under 


[Prs, 10-15] S.C. 2607 


word in a statute, we must look to the 
context in which it is used, The context 
would quite often provide the key to 
meaning of the word and the sense it 
should carry. Its setting would give 
colour to it and provide a cue to the in- 
tention of the legislature in using it, A 
word, as said by Holmes, is not a crys- 
tal, transparent and unchanged; it is the 
skin of a living thought and may very 
greatly in colour and content according to 
the circumstances and the time in which 
it is used.” i 

In the instant case the Act contemplates 
taking over of all zamindari rights ag 
part of land reforms. However, instead 
of centralising management of all estates 
at State level, to stimulate local self-gov- 
ernment, the Act gives an-enabling power 
— not obligatory duty — to make over 
these estates to Gaon Sabhas which, so 
long as they are in their hands, will look 
after them through management commit- 
the statutory 
control of Government under Section 126. 
Apart from management, no power is ex- 
pressly vested in the Sabhas to dispose of 
the estates absolutely. The fact that as a 
body corporate it can own and sell pro- 
perty does not mean that the estates vest- 
ed in a sabha can be finally sold away, 
in the teeth of the provisions striking a 
contrary note, For, under Section 117 
(6), if, for any reasons of better manage- 
ment or other, the State (Government is 
but the operational arm of the State and 
cannot, as contended, be delinked as a 
separate entity, in this context)—the State 
thinks fit to amend or cancel the earlier 
vesting declaration or notification, it can 
totally deprive the Sabha of, and resume 
from it, any estate. This plenary power 
te emasculate or extinguish the Sabha’s 
right to the estate is tell-tale. True, this 
cut-back on the amplitude of the vesting 
is not an incident of the estate created 
but is provided for by the Act itself. 
Even so, we have to envision, in terms of 
reafty law, what are the nature and inci- 
dents of the interest vested in the Sabha 
— full ownership divestible under no 
circumstances or partial estate with the 
paramount interest still surviving in 
praesenti in the State ? - : 

-15. It is reasonable to harmonize 
the statutory provisions to reach a solu- 
tion which will be least incongruous with 
legal rights we are cognisant of in cur- 
rent jurisprudence, Novelty is not a 
favoured child of the law. So it is right 
to fix thé- estate. created by Section 117 
into familiar moulds, if any. Such an ap- 
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proach lends to the. position that the vest- 
ing in the’ State was absolute but the 
(vesting in the Sabha was limited to pos- 
session and management subject to di- 
vestiture by Government: Is such a con- 
struction of ‘vesting’ in two . different 
senses in the same section, sound? Yes. 
It is, because ‘vesting’ ig a word of slip- 
pery import and has many meanings. The 
context controls the text and the purpose 
and scheme project the particular seman- 
tic shade or nuance of meaning. That is 


why even definition clauses allow them- 


selves to be modified by contextual com- 
. |pulsions. So the sense of the situation 
suggests that in Section 117 (1) of the Act 
‘vested in the State’ carries a plenary con- 
notation, while ‘shall vest in the Gaon 
Sabha’ imports a qualified disposition 
confined to the right to full possession and 
enjoyment so long as it lasts, Lexicogra- 
phic support is forthcoming, for this 
meaning. Black’s Law Dictionary gives 
as the sense ‘of ‘to vest’ as ‘to give an im- 
mediate fixed right of present or future 
enjoyment, to clothe with possession, to 
deliver full possession of land or of an 
‘estate, to give seisin’, Webster’s III In- 
ternational Dictionary gives the meaning 

as ‘to give to a person a legally fixed im- 
caine right of present or future enjoy- 
ment’. 


16. The High Court has sought 
some English judicial backing, Richard- 
son v. Robertson, (1862).6 LT 75 and 

_ Hinde v, Chorlton, (1866) 2.CP 104, 116, 
for taking liberties with strict and pe- 
dantic construction, A ruling of this 
Court, Fruit and Vegetable . Merchant's 
Union v, Delhi Improvement Trust, (AIR 
1957 SC 344) has been aptly presed into 
service. 


17. There is thus authority for the 
position that the expression ‘vest’ is of 
fluid or flexible content and can, if: the 
context So dictates, bear the limited sense 
of being in possession and enjoyment. In- 
deed, to postulate vesting of absolute 
title in the Gaon Sabha by virtue of‘ the 
declaration under Section 117 (1), of the 
Act is to stultify Section 117: (6). Not 
that the legislature cannot create a right 
to divest what has been completely vest- 
ed but that an explanation of the term 
‘vesting’ which will rationalise and inte- 
grate the initial vesting and the subse- 
quent resumption is preferable, more 
plausible and better fulfils the purpose of 
the Act. We hold that the State has title 
to sustain the action in ejectment. ` 


le 18. : ‘Aside from this stand, it is- 


easy to take the view ‘that the 1st plain- 


Maharaj Singh v. State of U, P; (K. Iyer Ju). 


_New movements like consumerism, 


-tive institutions like 


A. LR, 


tiff, is a person aggrieved and has the 
competence to carry an appeal against the 
dismissal of the suit, Of course, he who 
has a proprietary right, which has been 
or is threatened to be violated, is surely 
an ‘aggrieved .-person’, A legal injury 
creates a remedial right in the injured 
person, But the right to a remedy apart, 
a larger circle of persons can move the 
court for the protection or defence or 
enforcement .of a civil right or 
to . ward off or claim compen- 
sation for a civil wrong, even if they 
are not proprietarily or personally linked 
with the cause of action. The nexus be- 
tween the lis and the plaintiff need not 
necessarily be personal, although it has 
to be more than a wayfarer’s allergy to 
an unpalatable - episode. ‘A person ag- 
grieved’ is an expression which has ex- 
panded with the larger urgencies and felt 
necessities of our times. Processual juris- 
prudence is not too jejune to respond to 


_ societal changes and challenges: 


“Law necessarily hag to carry within 
it the impress of the past traditions, the 
capacity to respond to the needs of the 
present and ‘enough resilience to cope 
with the demands of the future. A code 
of law, especially in the social fields, is 
not a document for fastidious dialectics; 
properly drafted and rightly implement- 
ed it can be the means of the orderis 
of the life of a people.’* 


19. The classical concept of a 
‘person aggrieved’ is delineated in Re: 
Sidebothan ex p, Sidebotham, ( (1880) 14 
Ch D 258). But the amplitude of ‘legal 
grievance’ has broadened with social com- 
pulsions, The State undertakes today ac- 
tivities whose beneficiaries may be the 
general community even though the legal 
right to the undertaking may not vest in 
the community. The State starts welfare 
projects whose effective implementation 
may call for collective action from the 
protected groups or any member of them. 
new 
people’s organs like harijan or mahila 
samajams or labour unions, new protec- 
legal aid societies 
operate on the sociolegal plane, not to 
beat ‘their golden wings in the void’ but 
to intervene on behalf of the weaker 
classes. Such burgeoning of collective 
social action has, in turn, generated gra- 
dual -processual adaptations. .Test suits, 
class actions and representative litigation 


*(Address by — Khanna, J., at the Birth 
Centenary .of Sir Tej Bahadur Sapri, 
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are the beginning and the horizon is ex- 
panding with persons and organisations 
not personally - injured but vicariously 
concerned being entitled to invoke the 
jurisdiction of the court for redressal of 
actual or imminent wrongs. 

20. In this wider perspective, who 
is a person aggrieved? Dabholkar (1976) 
1 SCR 306 = (AIR 1975 SC 2092) gives 
the updated answer: 

“The test is whether the words ‘per- 
son aggrieved’ include ‘a person who has 
a genuine grievance because an order 


has been made which prejudicially affects . 


his interests.” 
(p. 315 of SCR) = (at p. 2098 of ATR) 
“American jurisprudence has recog- 
nised, for instance, the expanding 
importance of consumer protection in 
the economic system and permitted con- 
sumer organisations to initiate or inter- 


.vene in actions, although by the narrow 


rule of ‘locus standi’, such a course could 
not have been justified (see p, 807 — New 
York University Law Review, Vol. 46, 
1971), In fact, citizen organisations have 
recently been campaigning for using 
legal actions for protection of community 
interest, broadening the scope of ‘stand- 
ing’ in legal proceedings (see p. 403 — 
Bosten University Law Review, Vol. 51, 
1971). 

In the well-known case of Attorney- 
General of the Gambia v, Peirra Serr 
N’Jie, (1961 AC 617), Lord Denning ob- 


served about the Attorney-General’s 
standing thus: i i 
Measwutees The words ‘person aggriev- 


ed’ are of wide import and should not be 
subjected to a restrictive interpretation. 
They do not include, of course, a mere 
busybody who is interfering in things 
which do not concern him; but they do 


. include a person who has a genuine griev- 


ae 


ance because an order has been made 
which prejudicially affects his interests.” 
(pp. 324-325 of SCR) = (at p. 2105 of 
AIR). 

21. Where a wrong against com- 
munity interest is done, 'no locus standi’ 
will not always be a plea to non-suit an 
interested public body chasing the wrong- 
doer in court, In the case before us, Gov- 


-ernment, in the spacious sense of ‘person 


aggrieved’ is comfortably placed. Its right 
of resumption from the Gaon Sabha, 
meant to be exercised in public interest, 


` 3 will be seriously jeopardised if the estate 
The - 


slips into the hands of a trespasser. 
estate. belonged. to the State, is vested in 
the Gaon Sabha for community. benefit, 
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is controlled by the State through direc- 
tions to the Land Management Commit- 
tee and is liable to be divested without 
ado any time, The wholesome object of 
the legislature of cautiously decentralised 
vesting of estates in local self-governing 
units will be frustrated, if the State, the 
watch-dog of the whole project, is to be a 
helpless spectator of its purposeful boun- 
ty being wasted or lost. It must act, out 
of fidelity to the goal of the statute and 
the continuing duty to salvage public 
property for public use. Long argument 
is otiose to make out a legal grievance in 
such a situation of peril and, after all, the 
star of processual actions pro bono pub- 
lico has to be on the ascendant in a so- 
ciety where supineness must be substitut- 
ed by activism if the dynamic rule of 
law is to fulfil itself, ‘Locus standi’ has 
a larger ambit in current legal semantics 
than the accepted, individualistic juris- 
prudence of old, The legal dogmas of the 
quiet past are no longer adequate to assail 
the social injustices of the stormy pre- 
sent, Therefore, the State, in the. present 
case, is entitled to appeal under Section 
96 of the Code of Civil Procedure. 
Area appurtenant: 


22. The second, and from a prac- 
tical point of view, equally potent ground 
of defence, is that ‘appurtenant’ space 
envelops the whole area around the 
buildings and the suit for recovery of 
possession deserves to be dismissed in 
toto, Let us examine this submission. 


23. Section 9 of the Act obligates 
the State to settle (indeed, it is deemed 
to be settled) with the. intermediary cer- 
tain items in the estate. That provision 
has been set out earlier. The short en- 
quiry is whether the entire land is 'ap- 
purtenant’ to the buildings. The conten- 
tion of the defendant flows along these 
lines. The structures accepted by the 
High Court as ‘buildings’ within the scope 
of Section 9 were part of a cattle fair 
complex. Even the Mandir and the Ousha- 
dalaya fitted into the Hat total and the in- 
tegrity of the whole could not be broken 
up without violating the long years of 
common enjoyment, It would also be a 
double injury: (a) to the defendant; and 
(b) to the community. The hat or mela 
could not be held by the defendant if 
the land were snatched away and the 
Government could do nothing on the land 
without the buildings belonging to the de- 
fendant. Maybe there is some sociologi- 
cal substance in the presentation but the ` 
broader purpose. of the section cannot be 
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' sacrificed to the marginal cases like the 
present. The larger objective, is to settle 
with the former intermediary only such 
land as is strictly appurtenant -to build- 
ings, all the rest going to the State for 
implementation of the agrarian. reform 
policy, >- Hi 


24. The key to the solution of the 


dispute lies in ascertaining whether land 
cn which the cattle fair was being held 
was appurtenant to the buildings or not 
on the strength of its use for the Hat. 
The Solicitor General’ made- a two- 
pronged attack on the defendant’s proposi- 


tion, Firstly, he argued that hats, bazars ` 


and melas were a distinct interest in the 
scheme of Indian agrestic life and agra- 
tian law. This right. had been virtually 
nationalised by the Act and only the State 
or the Gaon Sabha, save where Section 
18 (a) to (c) otherwise provided, could 
hold a fair. A ruling by this Court on 
an analogous subject lends support ‘to 
- this. contention (see State of Bihar v. 
Dulhin Shanti: Devi, AIR 1967 SC 427 
relating to Bihar Land Reforms Act). 


25. The heated debate at the bar 
on this and allied aspects need not detain 
us further also because of our concurrence 
with the second contention of the Solici- 
tor General that the large open spaces 
cannot be regarded as appurtenant to the 
terraces, stands and structures, What is 
integral is not necessarily appurtenant. 
A position of subordination, something. 
incidental or ancillary or dependant is im- 
plied in appurtenance. Can we say that 
the large spaces are subsidiary or ancil- 
lary to or inevitably implied in the en- 
joyment of the buildings qua buildings ? 
That much of space required for the use 
of the structures as such has. been - ex- 
cluded by the High Court itself, Beyond 
that may or may not be necessary for 
the hat or mela but not for the ‘enjoy- 
ment of the chabutras as such, A hun- 
dred acres may spread out in front of a 
club house for various games like golf. 
But all these abundant acres are unneces- 
sary for nor incidenta] to the enjoyment 
of the house in any reasonable manrier. 
It is confusion to miss the distinction, fine 
but real 

26. ‘Appurtenance’, in relation to 
a dwelling, or to a school, college ......... 
includes all land occupied therewith and 

‘used for the purposes thereof (Words and 
Phrases Legally , Defined — Butterworths, 
2nd Edn.) “The word 

- has a distinct and definite meaning. 


Prima facie it imports nothing more than 


K. E. Chako v. Provident Investment Co, 


‘appurtenances’ 


. 


A.I. R. 
what is strictly appertaining to ‘the sub- 


ject-mattér of the devise or grant, and 
which would, in truth, pass without be- 
ing specially mentioned! Ordinarily, what 
ig necessary for the enjoyment and has- 
been used for-the purpose of the build- 
ing, such ag easements, alone 
appurtenant, Therefore, what is neces- 
sary for the enjoyment of the ‘building is 
alone covered by the expression ‘appurte- 
mance’. If some other purpose was. being 
fulfilled by the building and the lands, it . 
is not possible to contend that those lands 

ere covered by the expression ‘appurte~ 

nances’. Indeed ‘it is settled by the ear- ` 
liest authority, repeated without contra- 
diction to the latest, that land cannot be 
appurtenant. to land, The word ‘appurte- 
nances’ includes all the incorporeal here- 
ditaments attached to the land granted or 
demised, such as rights of way, of com- 
mon ...... but it does not include lands in 
addition to that granted’, (Words and 
Phrases, supra), 


27. In short, the touchstone of 
‘appurtenance’ is dependence of the build- 







used and enjoyed in the past with tha 
whole stretch of vacant space for a ‘hat 
or mela, the land is not appurtenant to 
the principal subject granted by Sectio 
9, viz., buildings, ` 

28. This conclusion is inevitable, 
although the contrary argument may be 
ingenious, What the High Court has ` 
granted, viz, 5 yards of surrounding 
space, is sound in law although based: on 
guess-work in fact, The appeal fails and 
is dismissed but, -in the circumstances, 
without costs, 


Appeal dismissed, - 
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-trespass upon the holding, 


(A) Malabar Tenancy Act (14 of 1930), 
S. 23 — Verumpattom tenant — Liability 
to eviction — Conditions for. 

Under S. 23 of the Malabar Tenancy 
Act a Verumpattom tenant would be 


‘able to be evicted from his holding at 
the instance of his landlord if he inten- 


tionally committed acts of waste suffici- 
ent to impair materially the value or 
utility of the holding for the purpose for 
which it was let to him or that he com- 
mitted default in the payment of stipu- 
lated rent for more than 3 months after 
its due date, or allowed . strangers to 
(Para 26) 

On the facts and circumstances of 
the present case it was held that the 
lessee had no fixity of tenure on 21-1- 
1961 warranting grant of any benefit, re- 
medy .or right against eviction under the 
Malabar Tenancy Act. (Para 27) 


(B) Kerala Land Reforms Act (1 of 
1964), S. 13 and S. 3 (1) (i) — Right of 
fixity of tenure — Cannot be claimed by 
a tenant of a holding belonging to a Gov- 
ernment controlled Company. 


A lessee of lands belonging to Gov- 
ernment owned Company is disentitled 
to claim fixity of tenure under S. 13 of 
the Act inasmuch as under the 1964 Act 
and under amendment in 1969 leases of 
lands owned by the Government owned 
Companies are by Section 3 (1) (i) of the 
1964 Act specifically exempted from the 
provisions of Chapter II of the Act. 

(Para 28) 


(C) Kerala Land Reforms Act (1 of 


1964), Ss. 2 (44); 3 (1) (vii). Proviso, 50-A, 
108 (2) (As amended in 1971) — Lessee 
of estate containing Coffee plantation be- 
longing to Government Company — Les- 
see committing acts of waste and degu- 
dation of coffee plantation — Decree for 
ejectment of lessee, arrears of rent and 
damages passed by High Court after 1964 
Act but before Amendment Act 35 of 


1969 came into force — Appeal to Sup-. 


reme Court — Decree if can be reopened 
under 1964 as amended in 1969 and 1971. 


The appellant was a lessee of a cof-. 


fee estate owned by a Government own-. 
ed Company which had obtained a de- 
cree from the High Court for ejectment, 
arrears of rent and damages for waste 
after the Kerala Land Reforms Act, 1964. 
came into force. During the pendency of 


í appeal to the Supreme Court the Act was 


amended by Act 35 of 1969 with effect 
from 1-1-1970 and also in 1971. ‘The ap- 
pellant applied to the Supreme Court for 
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reopening of the decree passed by the 
High Court invoking the benefit of the 
provisions of the Act-as amended. 

Held (i) that the leased estate ceas- 
ed to be a coffee plantation within mean- 
ing of S. 2 (44) on 1-1-1970 when the 
1969 Act came into effect by reason of 
various acts of waste, damage, denuda- 
tion committed by the appellant dur- 
ing pendency of suit. (Para 29) 

(ii) that S. 108 (3) of the Act as am- 
ended in 1971 will not permit the re- 
opening of the decree because neither 
under the 1964 Act nor under the 1969 
Amendment Act the appellant could 
claim the benefit of S. 50-A due to his 
wilful misuse of the holding and acts of 
waste causing loss to the lessor. 
aie - (Para 30) 

(iii) -that as the appellant had no 
right to fixity of tenure under the Mala- 
bar Tenancy Act which was the law in 
force on 21-1-1961 the appellant was not 
entitled to any rights of fixity of tenure 
under the proviso to Cls, (i) to (vii) of 
S. 3 (1) of 1964 Act which is to be inter- 
preted in the light of the provisions. of 
Malabar Tenancy Act. (Para 31) 


~ (D) Kerala Land Reforms Act (1 of 
1964), S. 125 (1) and (3) (as amended 
by Act 35 of 1969 which came into force 
on 1-1-1970) — Proviso to S. 125 (1) pro- 
vides an exception to the exclusion of 
jurisdiction of Civil Court in respect of 
proceedings pending in Civil Court on 
1-1-1970 and therefore they are to be de- 
termined by Civil Court and not by Land 
Board — 1976 Ker LT 403 (FB), Over- 
ruled. 


Section 125 (1) of the Act created a 
bar against civil court to settle, decide 
or deal with the questions required to be 
settled by the Land Board in accordance 
with the provisions of the Act, The pro- 
visions contained in Section 125 (1) of 
the Act are prospective. The proviso to 
Section 125 (1) of the Act expressly 
states that Section.125 (1) of the Act 
shall not apply to proceedings pending in 
any court at the commencement of the 
Amendment Act of 1969 on Ist January, 
1970, The effect of the proviso is to carve 
out by way of exception what would 
otherwise have fallen within the provi- 
sion to which it is a proviso, It, therefore, 
follows that the proceedings in the pre- 
sent case which were pending at the 
commencement of the Amendment Act. 
on ist January, 1970 are saved from the 
operation of Section 125 (1) of the Act, 
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and are to be determined by the civil 
court. (Para 34) 

Section 125 (3) of the Act is equally 
prospective and will be applied with re- 
gard to the provisions contained in Sec- 
tion 125 (1) of the Act. It is unsound to 
suggest that pending proceedings which 
are excepted from the application of Sec- 
tion 125 (1) of the Act will yet fall with- 
in Section 125 (1) of the Act by reference 
to Section 125 (3) of the Act. 1976 Ker 
LT 403 (FB), Overruled (Para 34) 


(E) Interpretation of Statutes — Re- 
trospective operation — Statute dealing 
with procedure. ; 

If the Legislature forms a new pro- 
cedure alterations in the form of proce- 
dure are retrospective unless there is 
some good reason or other why they 
should not be. In other words, if a sta- 
tute deals merely with the procedure in 
an action, and does not affect the rights 
of the parties it will be held to apply 
prima facie to all actions, pending as 
well as future. (Para 37) 


(F) Kerala Land Reforms Act (1 of 
1964), Ss. 50-A, 52 and 73 (as amended 
by Act 35 of 1969)—Sections are not re- 
trospective bui prospective in operation 
from 1-1-1970 — Further if lessor is 
Government Company, lessee is not en- 
titled to claim benefit of these provisions 
by reason of Chapter II of 1964 Act not 
being applicable to it, (Para 38) 


Mr. S. T. Desai, Sr. Advocate, (M/s 
S. Krishna Iyer and A. G. Puddisery, Ad- 
vocates with him), for Appellant; Mr. 
T. S. Krishnamoarthy Iyer, Sr. Advocate 
(M/s. K. P. K. Menon and Mr. I. N. Shroff 
and R. P. Kapoor, Advocates with him), 
for Respondent. 


Cases Referred: . Chronological Paras 
1976 Ker LT 403 (FB) 33 
(1875) 1 Ch D 48 = 45 LJ Ch 12 37 


The Judgment of the Court was de- 
livered by 

RAY, C. J.:— This appeal is by cer- 
tificate from the judgment dated 17th 
February, 1969 of the High Court of 
Kerala. eg 

‘2. The respondent filed this suit 
against the appellant for recovery of 
property with arrears of rent and mesne 
profits and damages for waste. 

3. The property measuring 550.37 
acres consisted of 279.86 acres of plant- 
ed area and the rest was unplanted area. 

4. By a lease dated 7th October, 
1950, the respondent leased out to the 


. consequent upon the 


appellant the plantations together with 
Bungalow, quarters of what is described 
as “‘Beenachi Estate”, The lease was for 
a period of 12 years with effect from Ist 
January, 1950. The rént for the first six 
years was fixed at Rs. 3,600 per annum. 
The rent for the second period of six 
years was fixed at Rs. 4,500 per annum. 
The rent was payable in advance on Ist 
January of each calendar year, 

5. The respondent’s case is that 
since 1953 the appellant failed and neg- 
lected to pay rent fixed under the lease. 
Clause 4 of the lease provided that if the 
rent would be in arrears and unpaid for 
30 days after the same would become 
due it would be lawful for the lessor res- 
pondent to forfeit the lease notwith- 
standing the fact that the term had not 


expired, The lease provided that the 
respondent lessor would re-enter the 
premises in that event and the lease 


would cease and determine, The respon- 
dent by notice dated 5th March, 1959 
called upon the appellant to quit. vacate 
and deliver to the respondent vacant pos- 
session of the property. The notice was 
wilful default 
the appellant to pay rent and consequent 
On the several breaches of covenants as 
alleged in the notice, 

6. The respondent filed the suit 
on 5th February, 1960. The respondent 
claimed possession of the property 
known as the Beenachi Estate together 


with moveables, a declaration that tha 
lease had determined and claimed ar- 
rears of rent, mesne profits a sum of 


Rs. 2,20,394 as damages for waste. 


T. At the trial the appellant rais- 
ed the plea that the tenancy is governed 
by the Malabar Tenancy Act, and, there- 
fore, the suit is barred by Act 1 of 1957, 
The respondent pleaded that the tenancy 
is covered by exception in Section 2 (1) 
of the Malabar Tenancy Act VII of 1954. 
The trial Court accepted the preliminary 
objection of the appellant and dismissed 
the suit. 


8. ` The High Court on appeal re~ 
manded the case to the Subordinate 
Judge for fresh trial. The trial Court on 
remand decreed the suit on 25th October, 
1966, The respondent obtained a decree 
for eviction with arrears of rent and da- 
mages amounting to Rs. 1,00,000 for cer~ 
tain items and a further sum of Rupees 


51,030 for other items of damages, The } 


trial Court held that in view of the pro- 
viso to Section 3 (1) (vii) of the Kerala 
Land Reforms Act 1 of 1964 hereinafter 


of ` 


-F 


la man . i aean 


ta 


1976 


referred to as the 1964 Act a tenant hav- 
ing fixity of tenure under the Act as -it 
stood on 21st January 1961 would- conti~ 
nue to enjoy it-under the 1964 Act not- 
withstanding the 
might be a corporation owned or con- 
trolled by the Government of India `or 


by any State Government in India as- 


provided in Section 3 (1) (c) of the 1964 
Act. The appellant was held by the trial 
Court to be disentitled to resist the pra- 
yer for eviction in the suit because his 
holding was a plantation exceeding _ 30 
acres in extent as provided in S.°3 (1) 
(vii) of the 1964 Act. S 

9. The appellant -filed an appeal. 
The respondent filed 
The High Court dismissed the appellant's 
appeal and allowed the cross-objections 
of the respondent. The High Court en- 
hanced the damages from Rs. 1,00,000 to 
Rs. 2,20,394 and confirmed the award of 
Rs, 51.030 as damages under other heads. 

10. Counsel for the appellant 
contended that the High Court was in 
error in taking the view that the ‘appel- 
lant was not entitled to claim fixity of 
tenure. Counsel for the appellant relied 
on Section 3 (1) (vii) of the 1964 Act as 
amended by Act 35 of 1969. Before the 


1969 Amendment the 1964 Act provided 


in clause (vii) to Section 3 (1) that no- 
thing in this 
clauses (i) to (vii) of Section 3 to the 
rights of persons who were entitled to 
fixity of tenure immediately before 21st 
January 1961 under any law then in 
force. The aforesaid proviso was substi- 


tuted by the Amendment Act 35 of 1969 ` 


as follows:— 

“Provided that nothing in clauses (i) 
to (vii) shall apply in the cases of per- 
sons who were entitled to fixity of tenure 
immediately before 21st January 1961 


under any law then in force or persons 
claiming under such persons”. S 
11. The High Court held that 


only rights of persons but not fixity of 
tenure were saved. 


12. Counsel for the appellant con- 
tended that the effect of proviso to Sec- 
tion 3 (1) (vii) of the 1964 Act as amend- 
‘ed in 1969-is that fixity of tenure 
rights’ with regard to the same are both 
saved, and, therefore, the- High Court 
should have held that the appellant was 
entitled to fixity of tenure. 

13.. The second 
counsel for the appellant is that the High 
Court was in error in holding. that under 


Section 23 of the Malabar Tenancy Act 


K, E. -Chako v, Provident Investment Co. (Ray C.J.)- [Prs, 8-14] 


fact that the landlord | 


cross-objections. . 


Chapter shall apply to 


and ` 


contention of. 


S.C. 2613 


1929 the appellant was liable to be evict- 
ed by the landlord and-that the appel- 
lant. had no’ right to resist eviction, The 
contention of the appellant was that as- 
suming the High Court was right on the 
above conclusion, the provisions contain- 


_ed in Section 108, sub-sections (2) and (3) 


of the 1964 Act as amended in 1969 re- 
quire the Court to apply the law retros- 
pectively in respect of pending suits, ap- 
peals, applications, decrees where dispos- 
session had not been effected. It is said 
by the appellant that the relevant date 
for the application of these sub-sections 
was Ist January 1970 on which date the 
1969 Amendment Act came into force. It 
is contended on behalf of the appellant 
that the appellant had not been dispos- 
sessed from the property on or_ before 
ist January. 1970, but only an order ap- 
pointing Receiver was made by the High 
Court on 17th February, 1969. The pro- 
perty, therefore, according to the appel- 
lant, continued to be on lease and the 
‘order appointing Receiver could not 
have the effect of dispossession. The ‘ap- 
pellant, therefore, under Section 108 (2) 
of the 1964 Act claimed to have the de- 
cree reopened for disposal in. accordance 
with Section 125 (3) of the 1964 Act as 
amended in 1969. Section 108 (2) of the 
1964 Act as amended is as -follows:— 


“Any decree passed before the com- 
mencement of this section for the dispos- 
session of a person from the land in his 
possession, pursuant to which disposses- 
sion has not been effected, may, on the 
application of such person, be. reopened 
and -the matter may be disposed of in ac- 
cordance with the provisions of the prin- 
cipal Act as amended by this Act.” 

By the principal Act is meant the 1964 
Act. Section 125 (3) of the 1964 Act as 
amended in 1969 is as follows:— 


-“If any suit or other proceeding in 
question regarding rights of a tenant or 
of a kudikidappukaran (including a ques- 
tion as to whether a person is a tenant 


or a kudikidappukaran) arises, the civil 
court shall stay the suit or other pro- 
ceeding and refer such question to the 
Land Tribunal having jurisdiction over 


the area in which the land or part there- 
of is situate together with the relevant 
records for the decision of that question 
only.” 

14. Extracting these provisions. 
counsel for the appellant contended that 
Section 125 (3) of the 1964 Act as am- 
ended in 1969 indicated that all questions 
regarding rights of tenants could be de-- 
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C cided only by the Land Tribunal to 
which a reference has to be made. 


15. The third contention on be 
half of the appellant is that the 1964 Act 
as amended in 1969 inserted Section 50-A 
to the 1964 Act the effect of which is 
that notwithstanding anything contained 
in any law or contract, or in any judg- 
ment, decree or order of court, a tenant 
entitled to fixity .of tenure shall have 
the right to use his holding in any man- 
ner he thinks fit. The 1964 Act as am- 
ended in 1969 introduced Section 52 
which was also relied on by the appel- 
lant, to show that the cultivating tenant 
shall have a right to cut such trees and 
the landlord or the intermediary shall 
not have the right to cut any such trees. 
Section 73 of the 1964 Act which was in- 
troduced in 1969 is to the effect that the 
maximum amount that could be claimed 
by way of arrears of rent for the period 
ending May 1968 notwithstanding any 
contract, judgment or order of court is 
only 3 years and nothing more. 

16. These provisions, viz. Sec- 
tions 50-A, 52 and 73 which were intro- 
, duced by the 1969 Amendment Act were 
relied on. by the appellant for the pur- 
pose of showing that the appellant would 
be entitled to use the holding and to. cut 
trees and the maximum arrears of rent 
could be claimed for a period of three 
years and not more. 

17. Counsel for the appellant 
` next contended that the trial Court was 
in error in finding that the holding of 
` the appellant is a plantation in the con- 
text of Section 3 (1) (viii) of the 1964 
Act, The contention on behalf of the ap- 
pellant was that assuming that the trial 
Court was right in its conclusion as re- 
gards the area of 279.86 acres which ac- 
cording to the respondent was the ex- 
tent of coffee plantation on the date of 
the lease, in respect of the remaining ex- 
tent of land the appellant was entitled 
to fixity of tenure in view of the proviso 
to clause 3 (1) (viii) of the 1964 Act. 


18. The crucial date according to 
the appellant is Ist January 1970 when 
the 1969 Amendment Act came into force. 
The effect of Section 108 (2) and (3) of 
the 1964 Act read with Section 125 (3) of 
the Act is, according to the appellant, 
that the questions as to whether the 
whole or portion of the land is a planta- 


tion, whether there is fixity of tenure. 


and whether the respondent can claim 
damages could all be disposed of only by 
the. Land Tribunal. The appellant con“ 


- this Act, such suit, 


ALR- 


tended that the judgment of the High 
Court has, therefore. to be set aside and 
this Court should direct that the matters 
may be disposed of by the Land: Tribu- 


19. As a corollary counsel for the 
appellant contended that the trial Court 
was wrong in holding that the appellant 
was liable to pay damages and in view of 
the provisions contained in Sections 50-A 
and 52 of the 1964-Act as amended in 
1969 read with Section 125 (3) of the Act 
as amended ‘all matters would be decided 
by the Land Tribunal. | 

20. Counsel for the appellant re- 
lied on Section 108 (3) of the Act which 


-as changed by amendment in 1971 is as 


follows:— 


“If in any wait application, appeal, 
revision, review, proceedings in execu- 
tion of a decree or other proceedings 
pending at the commencement of this 
section before any court, Tribunal, offi- 
cer or other authority, any person claims 
any benefit, right or remedy conferred 
by any of the provisions of the principal 
Act, or the principal Act as amended by 
application, appeal, 
revision, review, proceedings in execu- 


. tion or other proceedings shall be dispos- 


ed of in accordance with the provisions 
of the principal Act, as amended by the 
1971 Act.” , . ; . 

21, In short the contention of the 
appellant is that the whole proceedings 
in the suit and the pleas therein are: to 
be disposed of in accordance with the 
provisions of the Act.. According to the 
appellant the provisions of the Act indi- 
cate that there should not be any decree 
for eviction and further that the dama- 
ges awarded against the appellant can~ 
not be sustained by the provisions of the 
1964 Act as amended by Act 35 of 1969, 
Act 25 of 1971 and Act 17 of 1972. 


22. The appellant filed an appli-. 
cation praying for reopening the decree’ 
passed by the High Court and in that 
behalf has invoked Section 132 (3) of the 
1964 Act and Section 108 (2) of the Act: 
as amended in 1969, The appellant also: 
prayed that Section 108 (3) as introduced: 
in 1969 and as amended in 1971 indicates 
that the appeal is to be disposed of in 
accordance with the provisions of the, 
1964 Act as amended in 1971. - i 

23. Section 132 (3) of the 1964 Act ` 
is as follows:— 


“Notwithstanding the repeal of the ` 
enactments mentioned in sub-section (2) 


1976 K. E. Chako v. Provident Investment Co. (Ray C. J.) [Prs, 23-29] S.C. 2615 


any decree passed before the commence- 
ment of this Act for the eviction of a 
tenant from his holding, pursuant to 
which eviction has not been effected, 
may, on the application of the tenant or 
the landlord, be reopened and the matter 
may be disposed of in accordance with 
the provisions of this Act.” 


24. This provision according to 
the appellant establishes that it applies 
to decrees passed before the commence- 
ment of Act 1 of 1964 and also pursuant 
to which eviction has not been effected. 


25. In the present case, the de- 
cree was passed by the trial Court as well 
as by the High Court after the 1964 Act 
came into existence. The decree was 
passed in accordance with the provisions 


of the 1964 Act but before the amend- 


ment in 1969. 


26. The appellant claimed benefit 
of the proviso to Section 3 (1) (vii) of 
the Act. The. benefit claimed is fixity of 
tenure. The proviso as it stood when the 
1964 Act came into operation was that 
nothing in clauses (i) to (vii) of Section 
3 (1) of the Act “shall affect the rights of 
persons who are entitled to the fixity ot 
tenure immediately before 21st January 
1961 under any law then in force”. The 
change substituted by the 1969 Amend- 
ment Act is that nothing in clauses (i) 
to (vii) of Section 3 (1) of the Act “shall 
apply in the case of persons who were 
entitled to fixity of tenure immediately 
before 21st January 1961 under any law 
then in force or persons claiming under 
such persons”, The prevailing law on 
21st January 1961 was the Malabar Ten- 
ancy Act. If, therefore, the appellant did 
not or could not have fixity of tenure on 
2lst January 1961 under the ‘Malabar 
Tenancy Act he would not have any 
claim to the benefit of fixity of tenure 
under the 1964 Act or even under the 
1964 Act as amended in 1969. Under Sec- 
tion 23 of the Malabar Tenancy Act a 
Verumpattom tenant would be liable to 
be evicted from his holding at the in- 
stance of his landlord if he intentionally 
committed acts ‘of waste sufficient to im- 
pair’ materially the value or utility of 
the holding for the purpose for which it 
was let to him or that he commiitted de- 
fault in the payment of stipulated rent 
for more than 3 months after its- due 
date, or allowed strangers to trespass 
upon the holding, In the present case. the 
appellant has been found to be a habi- 
tual defaulter since 1952 in the payment 
of rent fixed under the lease of 1950 un- 


der which the appellant was let into pos- 
session of the estate. Further the appel- 
Jant has been found to be guilty of wil- 
ful acts of waste before and after the in- 
stitution of the suit. The appellant has 
also been found to have denuded the 
entire tree growth in more than one half 
of the area of the estate. The appellant 
has been found to have destroyed more 
than one half of the coffee planted area 
that had been leased to him. It was 
found: that the remaining part of the cof- 
fee plantation as a result of the acts of 
the appellant is in utterly neglected con- 
dition. 

27. The facts’ and circumstances 


‘of the present case as found by the courts 


establish that the appellant had no fixity 
of tenure on 2lst January 1961 warrant- 
ing grant of any benefit, remedy or right| - 
against eviction. In fact, this claim was 
also canvassed by the appellant and 
found against him by the court, 


28. The respondent in the present 
case is a Corporation owned or control- 
led by. the Government of Madhya Pra- 
desh and, is, therefore, a Government 
company under the Indian Companies 
Act. The appellant is disentitled to claim 
fixity of tenure under S. 13 of the Act 
inasmuch as under the 1964 Act and un- 
der amendment in 1969 leases of lands 
owned by the Government owned Com- 
panies are by Section 3 (1) (i) of the 
1964 Act specifically exempted from the 
provisions of Chapter II of the Act. Sec- 
tion 13 which is in Chapter II cannot, 
therefore, be invoked by the appellant. 
The.right to fixity of tenure is denied to 
a tenant in respect’of a holding owned 
by or belonging to a Government con- 
trolled Company. The appellant is, there- 
fore. not entitled to claim fixity of tenure 
under the. 1964 Act as amended. 


29. The. Beenachi Estate in the 
present case does not come within the 
definition of ‘plantation’ in Section 2 (44) 
of the 1964 Act as amended in 1969 be- 
cause the. extent of coffee cultivated area 
has been found by the-court to have 
dwindled to a little over 110 acres in ex- 
tent out of ‘the total extent of a little 
over 550 acres. Further, tapioca has been 
grown ‘by the Receiver in the areas other 
than the coffee planted area. ‘Therefore, 
the. Estate ceased to be a property prin- 
cipally' planted with coffee even before 
1st January 1970. when the 1969 Amend- 
ment Act came into force. Under the 
lease the coffee planted area was 279.86 
acres and the remaining extent of 271 
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acres was also intended to be extended 
area to be planted with coffee, The courts 
have found that instead of coffee planta- 
tion the appellant deliberately commit- 
ted waste during the progress of litiga- 
tion in the courts by reducing the extent 
of coffee plantation to just 168.58 acres. 
This area dwindled to little over 110 
acres before 2nd March 1969 when the 
Receiver was appointed by the High 
Court, The large extent-of vacant areas 
within the estate was on account of deli- 
berate devastation of the said area by 
denudation of tree growth during the 
pendency of the litigation in the courts. 
Therefore, it is obvious that the appel- 
lant is disentitled to take advantage of 
his own wrongs so as to claim statutory 
benefits which are also not available to 
the appellant. The property by reason of 
acts of waste, damage, devastation, denu- 
dation ceased to be coffee plantation on 
ist January 1970 when the 1969 Amend 
ment came irito effect. 


30. Section 108 (3) of the Act as 
amended in 1971 will permit the reopen- 
ing of the decree only if a person hes 
claims to right, benefit or remedy which 
has been conferred on him under the 
Act, In the present case neither under 
the Act of 1964 nor under the,1969 Am- 
endment Act the appellant can claim the 
benefit of Section 50-A of the 1964 Act as 
amended in 1969 because the appellant 


wilfully misused the holding and caused’ 


acts of waste.causing loss to the lessor 
and damage and destruction to the hold- 

ing. 
i 31. The, High Court rightly held 
that under the proviso to clauses (i) to 
(vii) of Section 3 (1) of the 1964 Act the 
appellant had no right to fixity of tenure 
under the Malabar Tenancy Act, Sec. 23 
` of the Malabar Tenancy Act conferred a 
right on the landlord to evict the tenant 
who intentionally and wilfully. commit- 
ted such acts of waste as are calculated 
to impair materially and permanently 
the value or utility of the holding for 
agricultural purposes and who has not 
-paid within three months after the due 
date, the whole or any portion of the 
rent due in respect of the holding. The 
courts found the defendant to be guilty 
of wilful waste prior to the institution of 
the suit.and’during the pendency of the 
suit and further that the appellant com- 
mitted- default in payment of rent for 
seven years.. Therefore, the- appellant was 


not entitled to any rights of fixity of 


tenure under the proviso to clauses-{i) to 


-on the same ground that the 


ALR. 


(vii) of Section 3 (1) of the 1964 Act 
which is to be interpreted in the light of 
the provisions of the Malabar Tenancy 
Act in the present case. 


32. The appellant invokes the 
provisions contained in Section 125 (3) of 
the Act for the purpose of determination 
in accordance with the provisions of the 
Act benefits, rights or remedies confer- 
red by the Act and claimed by him 
which are fixity of tenure, remedy 
against eviction and remedy „against pay- 
ment of damages and arrears of rent. 
The appellant also invokes the provisions 
contained in Section 108 (2) and (3) of 
the Act for the purpose of reopening ol 
the decree and disposal of the same in 
accordance with the provisions of the Act 
appellant 
claims benefits, rights and remedies con- 
ferred on him by the provisions of the 
Act. 


33. Counsel for the appellant re- 
led on the Full Bench decision of the 
Kerala High Court in Anantha Narayana 
Iyer v. Pran, 1976 Ker LT 403 (FB) in 
support of the contention that by reason 
of the provisions contained in Section 125 
(3) of the Act the appeals should be dis- 
posed of in accordance with the provi- 
sions of the Act. 


34. Section 125- (1) of the Act 
created a bar against civil court to settle, 
decide or deal with the questions : requir- 
ed to be settled by the Land Board in 
accordance with the provisions. of the 
Act. The provisions contained in’ Section 
125 (1) of the Act are prospective, Sec- 
tion 125 came into effect on Ist January 
1970 when the other amendments: intro- 
duced by the. 1969 Amendment Act came 
into force. The proviso to Section 125 (1) 
of the Act expressly states that Section 
125 (1) of the Act shall not apply to pro- 
ceedings pending in any court at the 
commencement of the Amendment Ac 
of 1969 on lst January, 1970. The effect 
of the proviso is to carve out by way of 
exception what would otherwise hav 
fallen within.the provision to which it 
is a proviso. It, therefore, follows that 
the proceedings in the present case which 
were pending at the commencement of 
the Amendment Act on Ist January, 1970 
are saved from the operation of Section 
125 (1) of the Act, In short, the proceed- 
ings are to be determined by the civil 














` court. 
/ 35. Section 125 (8) of the Act 
which provides that if in any suit or 


. other proceeding any question regarding 


y 


1976 


the rights of a tenant arises the civil 
court shall stay the suit and refer such 
question to the Land Tribunal having 
jurisdiction over the area in which the 


land or the part thereof is situate for 
the decision of- that question only. The 
appellant relied on the Kerala Full 


Bench decision which held that Section 
125 (3) of the Act as amended in 1969 is 
retrospective, and, therefore. proceedings 
should be determined by the Land Tri- 
bunal. The reason given by the Kerala 
High Court is that the suit or proceeding 
must be pending at the commencement 
of the Amendment Act 1969 before the 
provisions contained in Section 125 (3) 
of the Act can be applied. The Kerala 
High Court has, therefore, concluded 
that suit or other proceeding which is 
pending at the commencement of the Act 
will be governed by Section 125 (3) of 
the Act. This reasoning is not correct, 


36. Section 125 (3) of the Act is 
equally prospective. Section 125 (3) of 
the Act will be applied with regard to 
the provisions contained in Section 125 
(1) of the Act. Matters which will be 
within the mischief of Section 125 (1) of 
the Act are matters which will arise`in 
suits or proceedings initidted and origi- 
nated after the commencement of the 
Act. It is unsound to suggest that pend- 
ing proceedings which are excepted from 
the application of Section 125 (1) of the 
Act will yet fall within Section 125 (1) 
of the Act by reference to Section 125 (3) 
of the Act. The Kerala High Court fell 
into the. error. of overlooking the purpose 
of Section 125 (3) of the Act. The pur- 
pose is that suit or other proceeding shall 
‘be stayed. In the present case the appeal 
in this court which was pending on ist 
January 1970 is a proceeding which was 
pending at the commencement of the 
‘Act and was not initiated or originat- 
ed at the -commencement of the 
Act. Therefore, the provisions contained 
‘in Section 125 are not applicable in the 
‘present case. 

37. A statute has to be looked 
into for the general scope and purview 
of the statute and at the remedy sought 
to be applied. In that connection the for- 
mer state of the law is to be considered 
and also the legislative changes contem- 


-plated by the statute. Words not requir- 


ing retrospective operation so as to affect 
an existing statutory provision prejudi- 
cially ought not be so construed. It is a 
well-recognised rule that statute should 
be interpreted if possible so as to res- 


State of Orissa v. P. Samantaray 
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pect vested rights. Where the effect 
would be to alter a transaction already 
entered into, where it would be to make - 
that valid which was previously invalid, 
to make an instrument which had no 
effect at all, and from enactments mere- 
ly affect procedure and do not extend to 
rights of action. See Re Joseph Sucha & 
Co, Ltd. (1875) 1 Ch D 48. If the Legisla- 
ture forms a new procedure . alterations 
in the form of procedure are retrospec- 
tive unless there is some good reason or 
other why they should not be. In other 
words, if a statute deals merely with the 
procedure in an action, and does not af- 
fect the rights of the parties it will be 
held to apply prima facie to all actions, 
pending as well as future. 


38. In the present case the provi-| 
sions in Sections 50-A, 52 and 73 of the 
1964 Act as amended in 1969 were invok-| 
ed by the appellant. The appellant is 
disentitled from doing so by reason of; 
Chapter II of the 1964 Act not being ap-| 
plicable to the lease where the. lessor is, 
a Government Company. Further these 
sections came into effect on 1st January, 
1970, The sections are not retrospective 
but prospective in operation. The appel- 
lant is not entitled to attract these sec- 
tions. ` ; 


39. For the foregoing reasons the 
appeal is dismissed with costs. 


“Appeal dismissed. 
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(From :— ILR (1975) Cut 764) 


A. N. RAY, C. J., M. H. BEG AND 
P. N. SHINGHAL, JJ.. . 


-State of Orissa, Appellant v. Sri 
Pyarimohan Samantaray and others, Res- 
pondents. 

Civil Appeal No. 1185 of 1975, D/- 
3-11-1976. 


(A) Constitution. of India, Article 226 
— Laches — On rejection of his repre- 
sentation against his supersession by his 
juniors in select list, the petitioner allow- 
ed some 11 years to go by before filing 
the writ petition for quashing that list — 
Petition. is liable to be dismissed on 
ground of inordinate and. unexplained 


-delay — Making of. repeated representa- 


KT/KT/E147/76/LGC 
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tions after rejection of one representation 
cannot be said to be a satisfactory expla- 
nation of delay. ILR (1975) Cut 764, Re- 
versed; AIR 1970 SC 470, Followed. 
(Para 6) 
Cases Referred: Chronological Paras 
AIR 1970 SC 470 = (1970) 2 SCR 697 = 
1970 Lab IC 402 6 


Mr. L. N. Sinha, Sol. Genl. of India 
(Mr. Gobind Das, .Sr. Advocate and Mr. 


B. Parthasarthi, Advocate with him), for. 
Appellant; Mr. B. P. Maheshwari and Mr. - 


Suresh Sethi, ee for Respondent 
No. 1. . 


The Judgment of the Court “was de- 
livered by 


" SHINGHAL, J. :— This appeal. by the 
State of Orissa is directed against the 
judgment of the Orissa High Court dated 
April 11,.1975, on a petition filed by'res- 
pondent Pyarimohan Samantaray (herein- 
after referred to as the petitioner) under 
Articles 226 and 227 of the Constitution. 


2. .The petitioner claimed that he 
was a permanent member of the Orissa 
Administrative Service Class I, since 1959 
and was senior to those.who were array- 
ed in the petition as respondents Nos. 4 
to 13. His grievance was that the com- 
mittee which was constituted under Re- 
gulation 3 of the Indian Administrative 
Service (Appointment by Promotion) Re- 
Bulations, 1955, hereinafter referred to as 
the Regulations, prepared a list of State 
Civil Service officers under Regulation 5, 
for promotion to the Indian Administra- 
tive Service, in 1960, but did not include 
his name even though there was no justi- 
fication for his supersession by those who 
were arrayed as respondents Nos. 4 to 13. 
The petitioner-also felt aggrieved because 
those respondents were promoted to the 


Indian Administrative Service by notifica- ` 


tions dated May 12, 1962, November 29, 
1962, April 25, 1963 and March 27, 1965, 
while his own claim was overlooked. A 
list was however prepared by the com- 
mittee in 1961 in which, according to the 
petitioner, his ndme was put at the ‘bottom 
of the list. It was’ another grievance of 
the petitioner that the list was not pre- 
pared according to law and the names’ in 
‘it were not arranged'in order of seniority 
in State Civil Service. It was ‘not re- 
viewed and revised every year in spite of 
the requirement of Regulation 5. The 
petitioner was not appointed to the Indian 
Administrative Service until 1968, so that 


State of Orissa v. P. Samantaray (Shinghal J.) 


A.LR. 


he ranked’ very low in seniority on the 
date of his appointment: On the basis of 
these main averments the petitioner filed 


the aforesaid petition before the High . 


Court, for the several reliefs stated in it, 
including the relief for quashing the 
select list and for a declaration that 


he may be treated to be a member of the ` 


Indian Administrative Service with effect 
from May 12, 1962, when, according to 
him, a vacancy arose in the promotion 
quota of that service. 


3. The - petitioners claim was 
traversed in the replies which were filed 
by the State Government and others, for 
several reasons. The High Court allowed 
the petition by its impuged judgment 
dated April 11, 1975, to the extent that it 
directed the authorities concerned to re- 
determine his seniority vis-a-vis those of 
the respondents from Nos. 4 to 13 who 
were still in service, and to give him all 
consequential benefits as a result of such 
redetermination. The High Court left the 
partieg to bear their own costs. 


4. The controversy before us has 
been confined to the short point whether 
the High Court erred in not dismissing 
the petition in spite of the inordinate 
delay and laches on the part of the peti- 
tioner. That is why we have not thought 
it necessary to refer to the other facts in 
details for it will be enough to refer to 


the admitted facts which bear on the con- 


troversy: before us. 


5. - As has been stated, the list of the 
State Civil Service Officers who were found 


` suitable for appointment to the Indian Ad- 


ministrative Service was prepared in 1960 
in which. the name of the petitioner was 
not included while the nameg of respon- 
dents 4 to 13, who were junior to him, were 
included. The petitioner has stated that he 
felt aggrieved because of his supersession 
by his juniors in that list. He contended 
that his name. was included in the- list 
which was prepared in 1961, but it was 
put at the bottom of the list i.e. after 
respondents 4 to 13. That, according to 
the petitioner, was in contravention of 
Regulation 5 (3) of the Regulations for 
the reasons mentioned in the petition. The 
said respondents wére promoted to the 
Indian Administrative Service in 1962 and 
the petitioner has stated. that he there- 


upon made a representation. to the Chief } 


Secretary against his supersession in that 
very year, but it was rejected on Novem- 
ber 9, 1962. Instead of seeking a redress 
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of his grievance by a writ petition after 


the rejection of his representation, the 


petitioner thas -stated that he sent a. 


memorial to the Chief Minister on Janu- 
ary 23, 1963. It was rejected on March 
16, 1964. The petitioner then made a re- 
presentation to the Government of India 
on February. 6, 1965, but no order thereon 
was communicated to him. He made an- 
other representation to a Minister of the 
State Government in December, 1965. 
According to the petitioner, no order was 
passed on it also even though he continued 
to wait until July 12, 
claims to have addressed another letter 
to the State Government for the proper 
fixation of his seniority. It was reject- 
ed on November 1, 1969. The petitioner 
thereupon sent -another memorial to the 
Chief Minister on January 6, 1970, which 
was rejected on August 26, 1970. There- 
_after he made a representation to the Gov- 
ernment of India on November 17, 1970, 
and was informed of its rejection by a 
letter dated May. 31, 1971. He made a 
further representation to the Chief Secre- 
tary on January 3, 1973, and thereafter 
filed the aforesaid writ petition under 
Articles 226 and 227 in the Orissa High 
Court. E 


6. It would thus appear that there 
is justification for the argument of the 
Solicitor General that even though a cause 
of action arose. to the petitioner as far 
back as. 1962, on the rejection of this re- 
presentation on November 9, 1962, he al- 
lowed some eleven years to go by before 
filing the writ petition. There is no satis- 
factory explanation of the inordinate 
delay for, as has been held by this Court 
in Rabindra Nath’ Bose v. Union of India, 
(1970) 2 SCR 697 = (AIR 1970 SC 470) 
the making of repeated representations, 
after the rejection of one, representation, 
could not be held to. be a satisfactory 
explanation of the delay. The fact there- 
fore remains that the petitioner allowed 
some 11 years to go by before making a 
petition for the redress of his grievances. 
In the mean time a number of other, ap- 
pointments were also made to the Indian 
Administrative Service by promotion 
from the State Civil Service, some of the 
officers received promotions to higher 
posts in that service and may even have 
retired. Those who continued ‘to serve 
could justifiably think that as there was 
no challenge to their appointments within 
the period prescribed for a suit, they 
could look forward to further promotion 
and higher terminal benefits on retire- 
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ment. The High Court therefore erred 
in rejecting the argument that the writ 
petition should -be dismissed because of 
the inordinate. and unexplained delay 
even though it was “strenuously” urged 
for its consideration on behalf of the 
Government of India. 


t 
4 


7. In the view we have taken, we 
do not think it necessary to examine the 
controversy on the merits. The appeal is 
allowed, the impugned judgment dated 
April 11, 1975 is set aside and the writ 
petition is dismissed. There will however 
be no order ag to the-costs. 


Appeal allowed, 





_ AIR 1976 SUPREME COURT 2619 
- (From :— Punjab & Haryana)* 


P. N. BHAGWATI, A, C. GUPTA AND 
- P.. N. SHINGHAL, JJ. 


Jagat Singh, Appellant v. State of 
Haryana, Respondent, 

Criminal Appeal No, 248 of 1975, D/- 
4-11-1976. ; 


- (A) Penal Code (1860), Ss. 302 and 
304, Part I — Murder — Accused A. Di- 
rector of Physical Education in a College 
— Student’s grievance about sportswear 
— On date of occurrence, sympathetic 
strike of students — Students felt insult- 
ed by A’s behaviour with their guest in 
their meeting — Aggressive posture of 
students right from start — Students in- 
sisting on demand of accounts from A 
about sportswear on that very day — A 
managing to go to his quarter and in 
order to protect himself came armed 
with gun — One student killed by two 
shots fired in quick succession by A 
from his gun — Held that offence fell 
under first part of S, 304 and not S. 302 
— Under circumstances, A sentenced to 
7 years’ R. I, — Criminal Appeal No. 398 
of 1974, D/- 6-2-1975 (Punj & Har), Re- 
versed, > (Para 4) 


M/s, R. L. Kohli and Ramesh C. 
Kohli, Advocates, for Appellant; Mr. 
N. S. Marwah, Advocate, for Respondent. 


*(Criminal Appeal No. 398 of 1974, D/- 
6-2-1975 (Punj & Har).) 
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Judgment of the Court was delivered 


A. C. GUPTA, J.:— Appellant Jagat 
Singh was convicted by the Additional 
Sessions Judge, Jind, under Section 302 
of the Indian Penal Code and sentenced 
to death. He .was further convicted un- 
der Section 324 of the Indian Penal Code 
and Section 27 of the Arms Act and sen- 
tenced to undergo rigorous imprison- 
ment for one year and two years respec~ 
tively. The High Court of Punjab and 
Haryana hearing the appeal preferred by 
Jagat Singh against his conviction and 
the reference for confirmation of the sen- 
tence of death passed on him, maintain- 
ed his conviction but commuted the sen- 
tence of death to one for imprisonment 
for life. This appeal by special leave 
preferred by Jagat Singh is limited to 
the ground whether the offence fell un- 
der Section 304 and not under Section 
302 of the Indian Penal Code. Jagat Singh 
was Director of Physical Education in 
Sir Chhotu Ram College of Education, 
Rohtak, On February 14, 1973 at 12-40 
P. M. Umed Singh, a student of that col- 
lege. was hit on the chest and right 
thigh in the college prémises by twa 
shots fired in quick succession by Jagat 
Singh from his gun. Another student, 
Jagdish Kumar, also received a pellet 
injury on his left arm. Umed Singh died 
on way to hospital. S 

2. The facts leading to the inci- 
dent are as follows. The management of 
the college charged the students of 
1972-73 batch Rs, 20 each for supplying 
sportswear. The students felt that what 
was supplied to them were not worth the 
money they had paid. On February 14, 
the students stayed away from their 
classes in sympathy with the striking 
teachers of another college. A batch. of 
students gathered in the college com- 
pound and decided to demand an account 
from the college authorities. After tak- 
ing this decision the students went in a 
body to Chaudhuri Hukam Singh who 
was acting as principal on that day and 
asked for accounts. Hukam Singh assur~ 
ed the students that the accounts would 
be placed before them the next day 
when the principal of the college 
to join duty. As the students insisted on 
having the accounts produced that very 
day, Hukam Singh consulted the appel- 
lant and informed them that the appel- 
lant would render accounts to them, The 
students then marched in a body to the 
appellant’s office, called him out and de- 
manded accounts, It appears that the 
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appellant managed to go to his residen- 
tial quarter which was at a distance of 
about 100 yards from his office and came 
armed with a .12 bore gun. The plea 
taken by the appellant was that he was 
encircled and manhandled by the stu- 
dents and in that melee the gun acci- 
dentally went off. This plea was not ac- 
cepted either by the High Court or the 
Court of Session. 

3. The situation in which the ap- 
pellant had fired from his gun as record- 
ed by the High Court was like this. The 
Students adopted an “agitational ap- 
proach” right from the start. A political 
worker who was not a student was seen 
addressing the students on the college 
lawns exhorting them to stay away from 
the classes, and the appellant trying to 


catch him gave him a chase. This infuri- ` 


ated a section of the students who con- 


sidered the said political worker as their . 


‘guest’. It was after the incident involv- 
ing their ‘guest’ that the students adopt- 
ed an aggressive posture against the ap- 
pellant. The sportswear about which gri- 
evance was made had been supplied 
to the students about six or seven months 
before the date of occurrence and the 


to avenge the insult which 
they thought had been caused to them” 
by the appellant trying to catch hold of 
their ‘guest’. One of the slogans raised 
by the students was‘'dismiss Jagat’ Singh’, 


The High Court further found that the 
prosecution witnesses had concealed the’ 
real origin of the incident and what 


“actually happened when they (students) 
confronted the appellant”. According to 
the High Court “the students in 
agitational mood could not have allow- 


ed the appellant to calmly leave for the- 


house as stated by them”, The High 
Court observed further that the appel- 
lant was a normal man, in possession of 
normal faculties and was “not expected 
to embark upon such a hazardous path 
to fire shots without any provocation”. 


4. The circumstances in which 
the incident had taken place did not, ac- 
cording to the High Court, justify the 
sentence of death. It seems to us that the 
circumstances as found by the . High 
Court are not merely a valid ground for 
commuting the sentence of death to one 
for imprisonment for life but also bear 
upon the nature of the offence. In the 
situation described in,the judgment of 
the High Court it would seem that the 
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appellant ‘brought the gun from his 
house to protect himself having seen the 
‘aggressive posture’ of the students and 
then, faced with the fury of the students, 
he lost nerve and fired from the gun. On 
the findings of the High Court we hold 
that the case comes under the first part 
of Section 304 of the Indian Penal Code 
and not Section 302. Taking all the rele- 
vant circumstances into consideration in- 
cluding the fact that the appellant had 
been under the sentence of death for 
about a year we think a sentence of 
rigorous imprisonment for seven years 
would meet the ends of justice. We order 
accordingly. The appeal is allowed to 
the extent indicated above. 


Appeal partly alowed. 


AIR 1976 SUPREME COURT 2621 
(From; Delhi)* 


A. N. RAY, C. J., M, H, BEG AND. 
JASWANT SINGH, JJ 


_ The Municipal Corporation of Delhi, 
Appellant v. Suresh Chandra ` Jaipurie 
and another, Respondents, 


Civil Appeal No. 1202 of 1976, D/- 
3-11-1976, 


(A) Civil P, C. (1908), Section 115 and 
Order 39, Rule 1 — Interim injunction — 
Concurrent findings — Interference by~ 
High Court under Section 115 — Held in 
the circumstances interference was un- 
justified. Civil Revn. No. 479 of 1974, D/- 
21-2-1975 (Delhi), Reversed. 
lief Act (1963), Section 41 (h)), 


The plaintiff filed a suit for 
nent injunction against Municipal Corpo- 
tation, Delhi on the ground that the as- 
sessment of house tax had -proceeded on 
an erroneous basis, The trial Court and 
the appellate Court refused to grant in- 
terim injunction to restrain the Corpora- 
tion from realising the sum as the plain- 
tiff could not make out a prima facie 
case. The High Court interfered with 
the concurrent findings and granted re- 
lief, 

Held, that the interference by the 
High Court with the concurrent findings 


© *(Civil Revn. No. 479 of 1974, D/- 21-2- 
1975 (Delhi).) 
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perma-’ 
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was unjustified ag the Court had over- 
looked the principles governing interfer- 
ence under Section 115, Civil P, C. AIR 
1970 SC 406 and AIR 1971 SC 2324 and 
AIR 1973 SC 76 and Civil Appeal No. 508 
of 1976, D/- 1-11-1976 (SC), Followed; 
Civil Revn, No. 479 of 1974, D/- 21-2- 
1975 (Delhi), Reversed. (Para 11) 


Further, Section 41 (h) of Specific 
Relief Act which lays down that an in- 
junction, which is a discretionary equit- 
able relief cannot be granted when an 
equally efficacious relief is obtainable in 
any other usual. mode or proceeding 
except in cases of breach of trust was also 
relevant on this point, Thus the remedy 
under Section 169 of the Delhi Munici- 
pal Corporation Act 1957 was available 
to the plaintiff, This consideration had 
a bearing upon the question whether a 
prima facie case existed for the grant of 
an interim injunction. (Para 10) 
Cases Referred: Chronological Paras 
(1976) Civil Appeal No. 508 of 1976, P 

1-11-1976 (SC) 


AIR 1973 SC 76 = 1973 Lab IC 407 ii 
ILR (1973) 1 Delhi 363 = 1973 Ren CJ 93 


5,7 
AIR 1971 SC 2324 = (1970) 2 SCR 368 11 
AIR 1970 SC 406 = (1970) 1 SCR 435 11 


Mr. F, S. Nariman, Sr. Advocate, 
(M/s. B. P. Maheshwari and Suresh Sethi, 
Advocates with him), for Appellant; Mr. 
Mahendra Narain, Advocate of M/s, Ra- 
jendra Narain and Co, Advocates, for 
Respondent. 


The Judgment of the Court was de~ 
livered by 


BEG, J.:— After issuing a notice to 
show cause why special leave should not 
be granted, this Court granted, on 13th 
October, 1976, the leave prayed for to ap- 
pea] against the judgment and order of a 
learned Judge of the Delhi High -Court. 
That Court had interfered, under Section: 
115, Civil Procedure Code, with the con- 
current findings of the Trial Court and 
the Appellate Court in this case that, as 
the plaintiff could not make out a prima 
facie case, no interim injunction could be 
granted to the respondent to restrain the 
appellant, the Municipal Corporation of 
Delhi, from realising a sum of Rs, 27,216/- 
on account of house tax from the plain- 
tiffs pending the disposal of a suit for a 
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permanent injunction. This Court direct- 
ed a hearing of this appeal on 28th Octo- 
ber, 1976, Accordingly, the appeal is now 
before us. 


2. The plaintiff had purchased a 
house in South Extension, New Delhi, on 
2lst February, 1969, free from all in- 
cumbrances, demands, or liabilities 
under the sale deed, and the vendor, 
Mohan Singh, had undertaken to dis- 
charge these dues, It was, therefore, de- 
cided in a previous suit that that defen- 
dent-appellant could not recover the 
whole amount sought to be recovered as 
house tax from him. The respondent was 
absolved from liability for the period 
before the sale. But, the plaintiff was 
liable to pay the tax for the period after 
the purchase. He had also paid Rs. 6,992/-. 
It appears that proceedings for realisation 
of dues subsequent to the purchase: 
then been taken by the appellant Corpo- 
ration, The plaintiff's suit for a perma- 
nent injunction’ was brought on the 
ground that this assessment of house tax 
had proceeded on an erroneous basis, 


3. It is matter of admission be- 


tween the parties that the house on which 


the house tax was levied had not been 
let to any tenant gince its construction. 
The Tria] Court had found that, from the 
Plaintiff's statement of accounts of tax, it 
appeared that the demand which was be- 
ing recovered from him was in respect of 
the period subsequent to 31st March, 
1969, and was based on a rateable value 
of Rs, 37,800/-- per annum which had been 
provisionally adopted subject to results 
of proceedings in Courts of appropriate 
jurisdiction as to what- the correct basis 
of assessment was. The trial Judge had 
granted an interim injunction initially, 
but, after hearing parties, had vacated it 
on 18th October, 1973, as he had found 


that no prima facie case was made out to. 


grant it. 


4. On an appeal by the plaintiff, 
the Appellate Court, after considering all 
the questions raised before it, dismissed 
the appeal, It gave the following find- 
ing on the question of balance of conve- 
nience raised before it: 


“The balance of conveniences is also- 


in favour of the defendant, The defen- 
dant renders services ag a civic body and 
most of the amount which it spends has 
to come from owners of property in the 
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form of property taxes. If the plaintiffs 
do not pay the property tax then the de= 
fendant, might not be able to carry out 
its duty, The plaintiffs have also been 
unable to show that they would suffer 
irreparable injury if an injunction is hot 
granted to them. If they ultimately 
prove that they are not liable to pay full 
amount demanded by the defendant as 
property tax then the plaintiffs could 
compel the defendant either to refund the 
amount realised in excess or to adjust 
the amount recovered in excess towards 
property tax for future years, The plain- 
tiffs de not suffer irreparable injury if 
they are not granted the tee in- 
junction.” 


5. The High Court, while agreeing 
with the view of the Appellate Court that 
the balance of convenience was in favour 
of discharging the interim injunction, 
held that, as there was a prima facie case 
that the assessment had been erroneously 
made, the principle of balance of conve- 
nience did not apply here. The learned 
Judge thought that the principles of as- 
sessment applicable to such cases had 


been already laid down by the Full Bench ` 


of the Delhi High Court in Dewan Dau- 
lat Ram Kapur v, New Delhi Municipal 
Committee, ILR (1973) 1 Delhi 363. He 
observed: 


“One of-the principles laid down by 


‘the Full Bench. decision is that where. 


premises. were never let at any time, 


annual’ value be fixed in accordance with . 


Section 6 (1) (A) () (b) or Section 6 
(1) (B) (2) (b) by ascertaining. market 
value: of land and reasonable cost of con- 
struction. The facts noticed above, but 
missed by the Courts below, prima facie 
establish that the property was never let 
out; the prima facie materials which are 
available, inclusive of what the D. M. C. 
itself had conceded, show the plaintiffs 
were occupying the property for their 
own use, The plaintiffs’ case therefore, 
prima facie, falls within the above prin- 
ciple. Failure to perceive the above had 
resulted in the Courts below declining to 
exercise jurisdiction vested in them in the 


manner it should have been exercised”. 


6. Hence, the learned Judge in- 
terfered and granted the interim injunc- 
tion prayed for by the plaintiff, 


7. Mr. F. S. Nariman, appearing 
for the appellant Corporation, points out 
that Dewan Daulat Ram Kapur’s casa 


ay 


rs the learned Judge of the Delhi 


, 
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ILR (1937) 1 Delhi 363 (supra) was one 
where premises had been let, but, in the 
case before us, it was a matter of admis- 
sion by both sides that the premises had- 
never been let out to a tenant, Section 
6 (1) (A) (2) (b). of the Delhi Rent Con- 
tro] Act relates to cases where standard 
rent has to be fixed of residential premi- 
ses let out at any time on or after 2nd 
June, 1944. And, Section 6 (1) (B) (2) (b) 
of the Delhi Rent Control Act relates to 
premises other than residential premises 
which had been let out at any time after 


2nd June, 1944. The Full Bench decision’ 
‘of the Delhi High Court in Dewan Dau- 


lat Ram Kapur’s case (supra) was that it 
was not incumbent on the Corporation: to 
ascertain the hypothetical standard rent 
of premises in accordance with the pro- 
visions of the Rent Act in order to fix 
the annual value or 
where premises had been let but 
no standard rent had been fixed 
and assessment owas sought to 
be made on the basis of agreed rent, It 
was -also decided there that in cases be- 
fore the High Court on that occasion, 
reasonable cost of construction as well as 
the market price of land had to be taken 
into account in assessing the property tax. 


8. It is difficult, for us to see 
what bearing the provisiong cited from 


the Delhi Rent Control Act or the Full 
Bench decision of the High Court could 
have -on the case now before us, It seems 
to us that Mr, Nariman is correct in 
submitting that the learned Judge of the 
High Court had himself misapprehended 
the law in holding that the Courts below 
had failed to find a prima facie, case be- 


cause of a misconception of law. How-- 


ever, as no one has appeared on the date 
of the final hearing on behalf of the res- 
pondent, who had appeared through 
counsel to answer the show cause notice 
issued by this Court before granting spe- 
cial leave, we refrain from deciding the 
„question whether the provisions cited by 
High 
Court have .any béaring on the case be- 
fore us or not, This is a matter which 
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will be decided in the suit itself, We, 
therefore, leave . if expressly open for 
determination. ~ 


9. Mr. Nariman, learned Counsel 
for the Corporation, is, we think, on very 
firm ground in contending that balance 
of convenience could not be ignored in 
such cases and that the learned Judge of, 
the. High Court erred in holding that it 
could be. ; 


10. It also seems, that the atten- 
tion of the learned Judge was not direct- 
ed towards Section 41 (h) of the Specific 
Relief Act, 1963, which lays down that 
an injunction, which is a discretionary 
equitable relief, cannot be granted when 
an equally efficacious relief is obtainable 
in any other usual mode or proceeding 
except in cases of breach of trust, Learn- 
ed Counsel for the appellant Corporation 
points out that there was the ordi- 
nary machinery of appeal, under Section 
169 of the Delhi Municipal Corporation 
Act, 1957, open to the assessee respon- 
dent. It had not even been -found that 
the respondent was unable to deposit the 
necessary amount before filing the ap- 
peal, However, we abstain from deciding 
the question whether the suit ig barred 
or not on this ground, All we need say 
is that this consideration also has a bear- 
ing upon the question-whether a prima 
facie case exists for the grant of an interim 
injunction, 


11. In M/s, Mechelec Engineers & 
Manufacturers v. M/s. Basic Equipment 
Corporation, Civil Appeal No, 508 of 1976, 
D/- 1-11-1976 (SC) also we found very 
recently that, as in the case before us 
now, a learned Judge of the Delhi High 
Court had overlooked the principles gov- 
erning interference under Section 115 
Civil Procedure Code laid down by this 
Court in Baldevdas Shivlal v. Filmistan 
Distributors (India) (P) Ltd., (1970) 1 SCR 
435 = (AIR 1970 SC 406); D. L. F. 
Housing & Construction Co. Pvt. Ltd, 
New Delhi v. Sarup Singh, (AIR 1971 SC 


` 2324); The Managing Director (MIG) Hin- 
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dustan Aeronautics Ltd., Balanagar, Hy- Delhi High Court and restore that of the 
derabad v. Ajit Prasad Tarway, (AIR Appellate Court, The parties will bear 
1973 SC 76). We direct the attention of their own costs in this Court. 


the learned Judges concerned to the law 
declared by this Court. 

12. We allow this appeal and set 
„aside the judgment and order of the 


“END 


Appeal allowed, 
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actually said must ‘be. looked into. The. 


words used in the’ explanation 4 really 


convey that the entire portion other than ' 


that of the tenant should be in the land- 


lord’s occupation. AIR 1957 SC 907, Fol- _ 


lowed, (Para 5) 

To ascertain the legislative intent the 
™ meaning of the words used as well as the 
‘reason and spirit’ of the statute are to be 
taken into account. The purpose of the 
section is to treat the landlord’s need for 
a portion of the house in tenant’s occu- 
pation as conclusive when he is living in 
‘ the remaining part of the house. The 
purpose was not to extend the benefit to 
a landlord where there are more tenants 
than one living in the same house, Such 
an interpretation ig likely to defeat the 
purpose and object of the Act which is 


regulation of eviction of tenants. (1826) 
2 Add 210, Followed. (Para 6) 
Cases Referred: Chronoogical Paras 
AIR 1957 SC 907 = 1958 SCR 360 5 
-(1826) 2 Add 210 = 162 ER 456 6 
* (1584) 76 ER 637 = 3 Co Rep 7a 6 


Palok Basu, for Petitioner; Standing 
Counsel, for Opposite Parties, 

ORDER:— This is an application 
under S, 151 of the Civil Procedure Code 
for recalling the order dated October 27, 
1975, on the ground that the said judg- 
ment was given without hearing counsel 
appearing for the respondents Nos. 1 and 
2. The ground disclosed in the applica- 
tion makes out a case for setting aside the 
said order inasmuch as Sri Bharat Ji 
Agrawal, who was appearing for these 
_ respondents did not have any notice. I 
accordingly recal] the order dated Octo- 
ber 27, 1975, Heard counsel for the par- 
ties on merits-of the case. 


2. The only question involved in 
this case is about the scope of Explana- 
tion (iv) to Section 21 of the U, P, Urban 
Buildings (Regulation of Letting, Rent 
and Eviction) Act, 1972, The said ex- 
planation reads as under: 

“the fact that the building under te- 
nancy is a part of a building the remain- 
ing part whereof is in the occupation of 
the landlord for the residential purposes, 
shall be conclusive to prove that the 
building is bona fide required by the land- 
lord.” 

3. The necessary facts are that a 
house bearing Municipal No. 80, Mohat- 

_shimganj, Allahabad belonged to Hira 
e Lal and Smt, Sheo Pyari Devi, respon- 
dents Nos. 1 and 2. They filed an appli- 
cation under Section 21 (1) (a) of the New 
Act for the release of a portion of the 
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aforesaid house in the tenancy of the 
petitioner on the ground that the same 
was needed by them for their personal 
occupation, The application was also 
founded on the allegation that the build- 
ing in the tenancy of the petitioner was 
a part of house No. 80, the remaining part 
of which was in occupation of respon- 
dents 1 and 2 for their residential purpo- 
ses 


The application was resisted by the 
petitioner and the fact that respondents 
Nos. 1 and’2 were in possession of the 
remaining part of the building was dis- 
puted by him. The prescribed Authority 
came to the conclusion that the remain- 
ing portion of the building was not in 
possession of respondents Nos. 1 and 2. 
On this finding he rejected the applica- 
tion filed by them. Respondents Nos. 1 
and 2 preferred an appeal before the 
learned District Judge under Section 22 
of the New Act against the aforesaid 
judgment of the Prescribed Authority. 


In the appeal a statement was made 
before the learned II Additional District 
Judge that in house No. 80 besides res- 
pondents Nos. 1 and 2, there were four 
tenants one of whom was the petitioner. 
It was, however, admitted by petitioner’s 
counsel that his tenancy was in the same 
house in a portion of which respondents 
Nos, 1 and 2 were residing. On this state 
of affairs, the learned District Judge found 
that the only question to be considered 
was whether respondents 1 and 2 were 
entitled to. the benefit of Explanation (iv) 
of Section 21 mentioned above. He de- 
cided the above question in favour of 
respondents Nos, 1 and 2 and holding that 
they were entitled to the benefit of the 
said Explanation, allowed the appeal. Dis- 
satisfied the petitioner has filed the pre- 
sent writ petition. 

4, The only question that arises 
for decision in this petition is whether 
respondents Nos. 1 and 2 were entitled to 
the benefit of the aforesaid explanation. 
The requirement of the aforesaid expla- 
nation is that the building under tenancy 
is a part of the building the remaining 
part whereof is in the occupation of the 
landlord for residential purpose, This 
explanation has created a legally irre- 
buttable presumption that in case the 
aforesaid requirement is established, the 
same shall be a conclusive proof that the 
building is bona fide required by the land- 
lord, Strict compliance .of the require- 
ment of the aforesaid explanation is, 
therefore, necessary for holding the need 
of the landlord to be conclusive in ac- 
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cordance with the aforesaid explanation. 
The requirement of the aforesaid expla- 
nation is that the remaining part of the 
building a part of which is in occupation 
of a tenant, should be in the possession 
of the landlord for residential purpose. 


In other words, the landlord must be 
in possession of the entire remaining por- 
tion of the premises other than that which 
is in occupation of the tenant against 
whom an application under Section 21 
has been filed, The Hindi version of 
Explanation (iv) of Section 21 used the 
word ‘shes’ in place of ‘remaining’, The 
use of the word ‘shes’ in the aforesaid 
Explanation makes it clear that the said 
Explanation can apply only when the en- 
tire portion other than that in possession 
of the tenant against whom the applica- 
tion under Section 21 has been filed, is in 
the occupation of the landlord. The 
Shorter Oxford Dictionary gives meaning 
of the word ‘remaining’ as ‘to be left 
after the removal’ and ‘to be left over 


"and above what has already been done’. 


~ Similar is the meaning given in 
Webster’s dictionary. The same is ‘to be 
a-part not destroyed’. It is, therefore, 
necessary for the application of the afore- 
said provision that the remaining portion 
of the house must be in occupation of 
the landlord and not only one of the por- 
tions of the said house, In the instant 
case, there were four tenants apart from 
respondents Nos. 1 and 2, Respondents 
Nos. 1 and 2 were in occupation of only 
_Jone portion. They were not in occupa- 
tion of all the remaining four portions of 
-|the said house, They could not, there- 


fore, get the benefit of Explanation (iv) 
to Section 21, 
The learned District Judge, there- 


fore, fell into error in holding that the 
respondents Nos, 1 and 2 would be entitl- 
` ed to the benefit of the aforesaid provi- 
sion, The, reasoning of the learned Dist- 
rict Judge that the Legislature could not 
have intended to extend the benefit of 
this Explanation to only those landlords 
who have only one tenant in a portion of 
their residential house, is erroneous, He 
fell into error as he did not attach im- 
portance to the language employed in the 
Explanation. The learned District Judge 
has’ further referred to the intention of 
the Legislature and on this basis found 
that in a case where two rooms were let 
out-to one tenant was not distinguishable 
‘from one where two rooms had been let 
to two tenants separately. 

5. It is well settled that in al- 
cases primarily the language employed is 


S. K, Chatterjee v. Hiralal (K, C, Agrawal J.) 


A.L R. 


“the determining factor of intention. As 
observed by Hon’ble Gajendragadkar, J., 
(as he then was) in Kanailal Sur v. 
Paramnidhi Sadhukhan, (AIR 1957 SC 
907), the first and primary rule of con- 
struction is that the intention of the Le- 
gislature must be found in the words used 


by the Legislature itself, The question,] 


therefore, is not what may be supposed to 
have been intended but what has been 
actually said. The enquiry, therefore, 
should have been as to what the words 
used in the Expanation mean and not 
what the intention of the 
was, The words used, in my opinion, 
were clear to convey the meaning that 
the entire portion other than that of the 
tenant should be in the occupation of the 
landlord. 


6. I do not also agree with the 
view of the learned District Judge that 
the intention of enacting Explanation 
(iv) was to confer its benefit even to 
those cases where there are more than 


one tenant living in different portions of, » 


the house. In order to ascertain the in- 
tention of the Legistature two factors are 
necessary to be taken into account. One 
of them is the meaning of the words used 
in the provision. The other is the con- 
cept of the ‘purpose’ or ‘the reason and 
spirit’ pervading through the Statute, It 


was observed by Sir John Nicholl that . 


‘the key to the opening of every law is 
the reason and the spirit of the law’. 
(Brett v, Brett, (1826) 2 Add 210). 


This aspect of ‘purpose’ is the very 


foundation of the rule in Heydon’s case, >» 


(1584-76 ER 637) reported by Lord Coke 
as far back as 1584. As observed by Lord 
Hand, J., ‘Statutes should be construed 
not as theorem but with imagi- 
nation of purpose behind them.” Taking 
these canons of interpretation into ac- 
count, it seems to me that the purpose of 
making the provision of Explanation (iv) 
should have been kept in view by the 
learned District Judge while interpreting 
Explanation (iv). The purpose to my 
mind is to treat need of a landlord about 
a portion of house in the tenancy of a te- 
nant, as conclusive where he is living 
in the remaining part thereof. This was 
purposely done to give possession to land- 
lords in those accommodations in which 
the landlord is: living along with one 
tenant. 


tenants more than one living in the same 
house. If such an interpretation is ac- 
cepted the same is likely to defeat 


Legislature| - 


The purpose was not to extend. 
its benefit to a landlord where there are! 


the - 


a 
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purpose and object of the Act, the sames. 


being to regulate eviction of tenants. 

7. Sri Bharat Ji Agarwal, learned 
counsel for the respondents Nos, 1 and 2 
however stated that the view of the learn- 
ed District Judge about the application of 
Explanation (iv) to Section 21 to the facts 

-of the present case was correct and there- 

` fore the same should be upheld. He, 
however, failed to satisfy me that the 
Explanation IV to Section 21 applied to 
the case. As stated above since there 
were more than one tenant living in the 
_house, it is not possible to give benefit of 
Explanation IV to the landlords respon- 
dents 1 and 2. No other point was urged 
on behalf of the respondents. 


8. In the result, the writ petition 
succeeds and is allowed. The order of 
the learned District Judge dated 23-10- 
1973 is quashed with costs to the peti- 
tioner by the respondents 1 and 2, 


Petition allowed. 
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Ram Autar, Appellant v. Savitri Devi, 
Respondent, 

Second Appeal No. 268 of 1972, D/- 
16-4-1975.* 

(A) T. P. Act (1882), Section 105 — 
Under deed A giving- Theka of his pre- 
mises on monthly rent — On default of 
six months rent A entitled to cancel Theka 

` and recover possession and arrears — 
Deed held was lease, though termed as 

Theka. AIR 1930 Cal 739, Rel. on, 
(Paras 1, 3, 4) 


(B) Evidence Act (1872), Section 114 
— General Clauses Act (1897), Section 27 
— Notice terminating tenancy sent by re- 
gistered post — Notice received back with 
endorsement “refused” by some one in 
post office — Presumption under Section 
114 can be drawn in favour of sender — 


(T, P. Act (1882), Section 106). AIR 1970 
All 446 (FB), Rel. on, (Para 5) 
Cases Referred: Chronological Paras 


AIR 1970 All 446 = 1970 All WR (HC) 
198 (FB) 5 
AIR 1930 Cal 739 = 129 Ind Cas 177 3 


_*(Against judgment and decree of Om 
{ Prakash, Civil J., Lucknow in Civil Ap- 
peal No. 225 of 1971, D/- 21-3-1972.) 
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JUDGMENT:— This is a defendant’s 
appeal and it arises out of a suit brought 
by the plaintiff-respondent for possession 
by ejectment of the defendant from eight 
quarters situated in Aliganj, Ward Hassan- 
ganj, boundaries of which were given in 
para. 1 of the plaint together with Rupees 
720/- as arrears of rent as well as for 
damages for use and occupation at the 
rate of Rs, 20/. per month, on which the 
plaintiff was prepared to pay additional 
court-fees, The sum and substance of 


‘the plaint was that initially defendant- 


appellant owned the property in question. 
He had, however, sold the same to the 
plaintiff on the basis of a registered sale- 
deed dated 28th May, 1962, He had, 
however, taken a Theka of the aforesaid 
property from the plaintiff on a rent of 
Rs, 20/- per mensem and one of the terms 
of the Theka was that if rent for more 
than 6 months remained unpaid, the plain- 
tiff would have a right to terminate the 
Theka and take back possession. The 
defendant had not paid rent from 23rd. 
April, 1963 and’ in this way Rs. 1070/- - 
had remained due to the plaintiff, but- 
she was confining her claim to Rs, 720/- 
only so as to bring it within limitation. | 
A notice demanding the arrears of rent - 
as well as terminating the lease was sent 
to the defendant on 19th August, 1967, 
but the same was refused on 23rd August, 
1967. On these grounds suit for eject- 
ment and arrears of rent as well as da- 
mages for use and occupation, as noted 


“above, was filed, The defendant contest- 


ed-the suit alleging that the property was: 
sold subject to a condition of re-purchase 
and actually it was only a mortgage, The 
defendant had agreed to pay Rs. 20/- 
p.m. as interest of Rs, 2000/- and there 
was no question. of Theka. Receipt of 
notice was denied, It was also alleged 
that suit for specific performance was 
filed by the defendant and as such the 
present suit was liable to be stayed under 
Section 10 of the Code of Civil Procedure. 
The trial court found all the issues in 
favour of the plaintiff and, therefore, 
decreed the suit for ejectment as well as 
for recovery of Rs. 720/- as arrears of 
rent together with damages future -pen- 
dente lite at the rate of Rs. 20/- per 
month subject to payment of additional 
court fees. The defendant went in* ap- 
peal but remained unsuccessful, He has 
now come up in second appeal tg this 
Court. 


2. I have heard this appeal with 


the assistance of the learned counsel for 


the appellant, No one has turned up 
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from the side of the respondent in spite 
of sufficient notice. It was submitted be- 
fore me by the learned counsel for the 
appellant that no suit for ejectment lies 
inasmuch ag no lease was granted to the 
defendant. At best the defendant who 
was holding the property could be term- 
ed as trespasser and, therefore, a suit on 
the basis of title could have been filed. 
In the alternative it was alleged that ac- 
tually it wag a licence and not a lease 
‘and the licence was irrevocable. The se- 
‘cond point was that notice was not pro- 
ved and in any case it was not a valid 
notice. 
3. Having heard the arguments of 
the learned counsel for the appellant, I 
find that all these submissions have no 
force, So far as the first submission is 
concerned the sale-deed Ext. 3 leaves no 
room for doubt that defendant had sold 
the property in question to the plaintiff 


`: -for a sum of Rs. 2000/- and had also deli- 


` verėd possession over the same, No- 
where anything is mentioned in this sale- 
' deed so as to make it a mortgage by 
conditional sale. On the same date a 
document Ext. 4 was executed in between 
|the parties wherein it was mentioned 
‘|that after this sale the Theka has been 
given to the defendant of the aforesaid 
property with these conditions that the 
Theka rent would be Rs. 20/- per men- 
sem which has to be paid by the defen- 
dant for which a receipt in writing would 
be issued and for al] repairs and pay- 
ment of taxes the responsibility would 
be of the lessor. It was then mentioned 
that if six months Theka rent was not 
paid, it would be open to the lessor to 
cance] the Theka and recover possession 
as well as arrears. The Theka was given 
for a year. This document as rightly in- 
terpreted by the two courts below is a 
lease. Section 105 of the Transfer of 
Property Act defines a lease. This docu- 
ment vests in the defendant a right of 
possession for a certain time. It operates 
as a conveyance or transfer and it is, 
therefore, a lease inasmuch as rent pay- 
able by the defendant has been fixed. 
` The essential elements of a lease are as 
follows:— 
(1) The parties, 
© (2) Subject-matter 
` property, 
(3) the demise or partial transfer, 
(4) the term or period, 
. (5) the consideration or rent, 
Now under the Transfer of Property Act 
(Section 105) the lessor is called the land- 
lord and the lessee is termed on the basis 


or immovable 
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-land though subject 
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of English analogy as tenant specially 
when it is used in opposition to a land- 


lord. An absolute owner who is not in-| 


capacitated can grant a lease. Ext. 4 is 
such a lease and there can be no doubt 
about it. The term Theka mentioned 
therein would not improve the case of 
the defendant. He would still remain 
lessee, The subject-matter evidently of 
this lease are the 8 quarters and it is not 
only 8 quarters but benefits arising out 
of such 8 quarters for which possession 
was given to the defendant, Evidently 
there ig transfer of the immovable pro- 
perty by means of the conveyance , þe- 
cause in Ext. 4 it is clearly mentioned 
that in default it would be open to the 
lessor to take back possession, Taking 
back of the possession impliedly shows 
that possession had been delivered to the 
defendant on the basis of Theka. The 
commencement of the Jease in the instant 
case is certain and it wag given for one 
year. The last essential requisite is also 
specified because the consideration ig also 
mentioned in the Theka and it is Rs, 20/- 
per mensem, In a Calcutta case report- 
ed in 129 Ind Cas 177 = (AIR 1930 Cal 
739), Secretary of State for India v. Bhu- 
palchandra Ray Choudhuri, a Kabuliyat 
for fixed term in respect of a hat was 
executed and the executant had bound 
himself to pay Rs, 190/- annually as land 
tax (rent) for the land and Rs. 3,260/- as 
licence fee for realising tolls of the hat, 
that is, to pay a total Jama of Rs, 3,450/- 
annually and the control of hat was in 
executant subject to certain restrictions 
and reservations. The Calcutta High 
Court held that such a Kabuliyat was in 
fact a lease of the land itself with , the 
object of holding a hat thereon, and nota 
mere licence that the so-called licence fee 
payable to the grantor was rent and cess 
was payable on the aggregate amount of 
Rs, 3,450/-. It was further observed that 
the question whether a transaction is a 
lease or a licence is not a question of 
word but one of: substance. If the effect 
of the instrument is to give the holder 
an exclusive right of occupation of the 
to certain reserva- 
tions or to a restriction of the purposes 
for which it may be used, it is in law a 
demise of the land itself, 


4. In the case before me a peru- 
sal of Ext. 4 leaves no room for doubt 
that it was a lease, though termed loosely 
as a Theka and as such the relationship 


between the plaintiff and the defendant! 


was that of a landlord and a tenant. Such 
a tenancy under Section 106 of the Trans- 
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_ fer of Property Act could be terminated 
‘on one month’s notice, The only condi- 
tion was that there was a contract be- 
tween the parties inasmuch as in Ext, 4 
it was mentioned that only when there 
was a default of 6 months in the payment 
of rent, it would be open to the lessor to 
terminate the lease and take back pos- 
session. In the case before me the rent 
. in default has been of much more than 
six months and, therefore, even though 
there was a contract to the contrary men- 
tioned in Ext. 4 regarding termination of 
tenancy on the basis of one month’s 
notice, this condition was fulfilled inas- 
much there was a default of more than 
six months in the payment of rent. The 
point No. 1 has, therefore, no substance. 


5. Coming to the second point it 
is significant to note that in the first ap- 
pellate court no such point was pressed. 
Only two points were pressed. It is, 
therefore, not open for the learned coun- 
sel for the appellant to argue about the 
factual aspect of the notice, However, 
‘thig argument also is of no avail. Notice 
Ext. 5 is on record which was sent per 
registered A. D, post to the defendant on 
a proper address, . There is an endorse- 
ment to the effect on this notice “Lene 
Se Inkar Vapas Hai”. It ig signed by 
Ram Achal, The Full Bench of this 
Court in Ganga Ram v. Smt. Phulwati, 
1970 All WR (HC) 198 = (AIR 1970 All 
446) (FB) clearly laid down this propo- 
sition of law that if a notice is sent by 
registered post and received back with an 
endorsement “refused” made by someone 
in the post office, presumption under Sec- 
tion 114 of the Indian Evidence Act, can 
rightly be drawn in favour of the sender. 
Presumption of such a notice has also to 
be made under Section 27 of the General 
Clauses Act, The only thing required is 
that it should be correctly addressed to 
the tenant and in such an event when it 
is returned with an endorsement of ‘re- 
fusal’, it is not even necessary for the 
plaintiff to prove the endorsement of 
yefusal either by producing the postman 
or give other evidence, in case where de- 
fendant denies receipt of notice. In this 
case the plaintiff went a step further. She 
examined Ram Achal, postman, who prov- 
ed his endorsement. That being so it is 
not open to the defendant to argue that 
such a notice which was properly ad- 
dressed to him was not taken to him and 
he had not refused to accept the same. 
It is a valid and composite notice treating 
the defendant-a defaulter and asking him 
to pay arrears within one month as well 
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as for terminating the tenancy by giving 
30 days notice from the receipt of the 
same, 


6. As a result of the discussion, I 
see no force in this appeal and it is here- 
by dismissed. But since nobody has 
turned up from the side of respondent, I 
make no order as to costs. Stay order 
dated 23rd May, 1974 is vacated, 


Appeal dismissed. 
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FULL BENCH 
(Note:— In this case, the Judges of 
the Full Bench differ in their views. The 
majority view is taken by K. B. Asthana, 
C. J., T, S. Misra, J, and C. S, P, Singh 


J. and the minority by Satish Chandra, 
J. and H. N, Seth, J. — Ed.) 


K. B. ASTHANA, C, J., SATISH CHAN- 
DRA, H. N. SETH, C. S, P, SINGH 
AND T, S. MISRA, JJ, 


Smt, Ram Mani Devi, Petitioner . v. 
Rent Control and Eviction Officer and 
others, Opposite Parties. 


Civil Misc, Writ No. 4298 of 1971, D/- 
22-1-1975. 


(A) U. P, (Temporary) Control of 
Rent and Eviction Act (3 of 1947), Section 
T — Sub-letting by tenant of a portion of 
his accommodation — No vacancy would 


occur under provisions of Section 7. 


Per Majority (Satish Chandra, J, and 
H. N, Seth, J., contra.) a 


No vacancy would occur under the 
provisions of the U. P, (Temporary) Con- 
trol of Rent and Eviction Act in case a 
tenant sub-lets either the whole or a 
portion of his accommodation. Therefore, 
there would also not arise an occasion for 
the District Magistrate to ` exercise his 
power under Section 7 (2) of the Act. 
AIR 1966 All 280, Considered, The 
scope of term “accommodation” as exa- 


-mined in 1970 All LJ 592 was not re-exa- 


mined, 1964 All LJ 491 ang 1972 All LJ 
843, Approved. (Paras 22, 18, 14-A, 
14, 13, 11, 10, 9, 8) 

In the case of a tenant the phrase 
‘ceasing to occupy’ must in the context of 
the Act mean ‘ceasing to retain posses- 
sion in accordance with law’ or ‘abandon- 
ing the accommodation with the inten- 
tion not to return and occupy or giving 
up the possession completely and abso- 


BT/BT/A453/76/SSG 
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“Lutely without retaining any interest 


therein’, The phrase ‘ceasing to occupy’ 
when construed in connection with the 
landlord connotes ‘stopping to use it for 
his own use and vacating it for being let 
out’, Hence, in the case of landlord the 
phrase ‘hag vacated’ or ‘has ceased to oc- 
cupy’ would connote the same thing, that 
is, the landlord has ‘vacated the accom- 
modation for being let out’, But when a 
tenant withdraws his personal 


lease, the tenant will not be said to have 
‘ceased to occupy’ either the whole or a 
portion thereof, Sub-letting is not com- 
pletely prohibited by Section 7 or . any 


` other provision of the Act. The only re- 


quirement is that prior- permission in 
writing of the landlord and the District 
Magistrate. should be had before sub-let- 
ting is done, (Para 8) 

A lease is, a transfer of an interest 


‘im land. “The lessor parts with his right 


to enjoy the property. during the term of 


` the leaseand the lessee gets that right to 


~ fhe exclusion 


4 


of the lessor, Applying 
these principles to the case of sub-lease, 
a right to exclusive possession and en- 
“joyment of the property is conferred on 
the sub-tenant, If the -sub-lease is creat- 
ed after having obtained permission of 
the District Magistrate and of the land- 
lord the sub-tenant’s possession cannot be 
considered to be unauthorised or illegal. 
: (Para 9) 
. A person let into possession of an 
accommodation by the tenant-in-chief not 
in. the manner laid down under sub-sec- 


.tion (3) of Section 7 (ie, without the 
permission of the District Magistrate) 
would not be a sub-tenant. Hig posses- 


sion would then be deemed to be that of 
a licensee of the tenant-in-chief inasmuch 
as the interest in the leasehold property 
had not been transferred to him in ac- 
cordance with law. The legal possession 
of the tenant-in-chief still surviving in 
him, the accommodation either as a whole 
or any part thereof would not be deem- 
ed to hdve fallen vacant or to have ceas- 


~ ed to be occupied by tenant-in-chief. 


(Paras 10, 11) 


.~ “The order granting or refusing to 


grant permission to sub-let is covered only 
by sub-section (3) of Section 7 and not by 


. sub-section (2) thereof, The District Ma- 


gistrate gets jurisdiction to pass an order 
granting or refusing to grant permission 
to sub-let, only when, he is approached 
by the lessee and not otherwise. Thus it 
cannot be held that sub-letting of a por- 
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physical. 
user of an accommodation and allows an- 


: other person to occupy ‘it under a sub- 
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tion creates vacancy in respect of that 
portion and that the power of control 
under Section 7 (2) arises when a lessee 
for 
securing his permission to sub-let an ac- 
commodation., (Para 13) 

Explanation to Section 7 has to be 
read harmoniously with the substantial 
provision of this section and the only way 
of harmonising the ‘two is to read the Ex- 
planation in relation to sub-section (3) 
only, The right of the tenant-in-chief to 
sub-let was made subject to the prior 
consent in writing of the landlord and 
the District: Magistrate. It is in this 
context that the Explanation says that 
the word ‘let’ shall include the word ‘sub- 


‘let. The interest of the tenant-in-chie* 


in the leased property would not be cor. 
pletely lost by the creation of sub-lease 
whether the sub-lease was created in ac- 


cordance with or in contravention of sub- ` 


section (3) of Section 7 of the Act, 
(Para 14) 
The contract 


divisible. This characteristic of the con- 
tract is not impaired when the lessee sub- 
lets a portion of the accommodation. The 
contract of tenancy with the landlord still 
remains single and indivisible. In the 
absence of a specific provision incorporat- 
ed in the U. P. Act III of 1947 the Dist- 
rict Magistrate had no power to break up 
this unity of contract of letting by treat- 
ing the portion of the accommodation 
which ig sub-let as vacant and allotting it 
to another person nor could he create a 
new contract between the landlord and 
tenant with regard. to the remaining por- 
tion. (Para 14-A) 


(B) U. P. (Temporary) Control 
Rent and Eviction Act (3 of 1947), Pre. 
Section 7 — Repėal of U. P. Act 3 of 1947 
by U. P. Act 13 of 1972 — Effect of re- 
peal — Rule of construction — Interpre- 
tation of Section 7 of former Act — Sec- 
tions 12 and 25 of latter Act, if can be 
called into aid, ( (i) Interpretation of 
Statutes — (ii) U. P. Urban Buildings 
(Regulation of Letting, Rent and Evic- 
tion) Act (13 of 1972), Sections 12, 25). 


The U. P. (Temporary) Control of 
Rent and Eviction Act JJI of 1947 now 
stands repealed and is replaced by the 
U. P, Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act XIII of 
1972 which has come into` force with 
effect from 15th July, 1972, (Para 15) 

Unless the new statute or regulation 
specifically or by necessary implications 


of tenancy between’ 
landlord and the tenant is single and in- . 


of . 


ud 


c 
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affects rights created under the old law 
those rights must be held to continue in 
force even after the new statute or regu- 
lation comes into force, Where the in- 
tention of the legislature iş clear and un- 
ambiguous there is no need to call into 
aid any rule of statutory construction or 
any legal presumption. Case law relied 
on. (Para 17) 

The language of Section 7 of U. P. 
Act 3 of 1947 is quite clear and un- 
ambiguous, That being so, there is no 
need to call into aid the provisions of the 
repealing Act for the interpretation of 
the provisions of any sub-section of 
Section 7 of the repealed Act. Sections 
12 and 25 of the repealing Act 13 of 1972 
are not retrospective in character and do 
not affect any right or privilege accrued 
under the repealed provision of Section 7 


of the earlier Act, (Para 17) 
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posite Parties. 

T. S. MISRA, J. (Majority view):— 
The following question was referred by 
our learned brother C. S,- P, Singh, J. 
to a larger Bench: 


“Whether a vacancy occurs under the 
‘provisions of U. P. (Temporary) Control 
‘of Rent and Eviction Act 1947 in case a 
‘tenant sub-let a porucn: of his accommo- 
dation ?” 


R. M, Devi v. R, C, & E, Officer (FB) (T, S, Misra J.) [Prs. 16] All, 519 


2. When the -matter was placed 
before a Full Bench consisting of. three 
Judges it appeared that the question in- 
volved a reconsideration of a Full Bench 
decision of this Court in Mohd. Ishaq v. 
State of U, P., (AIR 1966 All 280) (FB) and . 
also of some observations made by an- ` 
other Full Bench in R. K. Singh v. State 
of U, P., (1970 All LJ 592). Since those 
Full Benches were constituted by three 
learned Judges it was felt that the afore- 
said question should be referred to a lar- 
ger Bench constituted by at least five 
Judges, That is how the said question 
has now come. up before this Full Bench. 


3. The question referred to us is 


.in an abstract form, hence before seek- 


ing an answer to the same it would he 
appropriate and useful in the first in- 
stance to read the material provisions of 
the U. P. (Temporary) Control of Rent 
and Eviction Act, 1947, hereinafter refer- 
red to as the Act, 

4. - This Act was brought.on the 
statute with the object of providing for 
the continuance during the limited period 
of powers to control the letting and the 
rent of residential and non-residential.ac- - 
commodations and to prevent the eviction 
of tenants therefrom, Section 2 contains 
definitions, The expression ‘lease’ is de- 
fined in Section 2 (b) as to include a sub- 
lease, Section 2 (c) defineg ‘landlord’ as 
a person to whom the rent is payable by 
the tenant in respect of any accommoda- 
tion and includes the agent, attorney, heir 
or assignee of such a person. The expres- 
sion ‘tenant’ is defined in Section 2 -(g) as 
the person by whom rent is, or but for a 
contract, express or implied, would be 
payable for any accommodation, 


5. Section 3 of the Act, which 
grants protection to the tenants against 
eviction, provides that subject to any 
order passed under sub-section (3) no suit 
shall without the permission of the Dist- 
rict Magistrate, be filed in any civil 
court against a tenant for his eviction 
from any accommodation, except. on 
any of the grounds mentioned in clauses 
(a) t (g) thereof, > 

6. Section 7 ig the crucia] section 
for the purpose of this case. It deals 
with the control of letting. Under this 
section, as it originally stood, the District 
Magistrate could by general or special 
order require a landlord to give intima-- 
tion of the falling vacant of any accom- 
modation of which he was a landlord and 
to let or not-to let to any person. It. also 
contained an-explanation clause which 
provided that for the purposes of the-sec- 


as 
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ffon the word ‘let’ shall include the word 
‘sub-let’, Section 7 was thereafter amend- 
ed by the United Provinces (Temporary) 
Control of Rent and Eviction .(Amend- 
ment) Act, No. XLIV of 1948 and sub- 
section (1) of Section 7 was substituted as 
follows: 
“(1) (a) The District Magistrate may, 
by general or special order, require a 
landlord to give intimation that any ac- 
. ecommodation of which he is the landlord 
< ds or has fallen vacant, and to let or ‘not 
“to let accommodation to any person; 


(b) In any case where in pursuance 
of an order of the District Magistrate 
passed under clause (a) aforesaid, the 
vacancy of any accommodation is requir- 
ed to be reported the tenant occupying 
such accommodation shall, within seven 
days of his vacating the same, give inti- 
mation thereof in writing to the District 
_ Magistrate or such officer as the District 
“Magistrate may appoint in this behalf; 


on Provided that in making first allot- 
‘ment incase of any accommodation con- 
-stricted «after July 1, 1946, the District 
: Magistrate shall allot it to the owner if 
the owner not being in occupation of any 
other house owned by him in that muni- 
cipality or other contiguous area to which 
the Act applies, genuinely requires such 
accommodation for his own residence. 
Explanation — A newly constructed 
accommodation shall be deemed to be 
. vacant as soon as it is fit for occupation.” 


rA Again, by Uttar Pradesh (Tem- 
porary) Control of Rent and Eviction Act 
of 1952, the whole of section 7 was amend- 
ed*and was substituted as follows: 

*(1) (a) Every landlord shall within 
7 days after an accommodation becomes 
‘vacant by his ceasing to occupy it or by 
the tenant vacating it or otherwise ceas- 
ing to occupy it or by termination of 
tenancy or by release from requisition or 
in any other manner whatsoever, give 
notice of the vacancy in writing to the 
_ District. Magistrate. 

(b) .Every tenant occupying accom- 

_ modation shall within 7 days of vacation 
- of such accommodation or ceasing to oc- 
‘cupy it give notice thereof in writing to 
-= the* District Magistrate. 
~. (e) The notice given under clause (a) 
‘or (b) shall contain such particulats as 
may be prescribed, 

(2) The District Magistrate may -by 
general or specia] order require a land- 
lord to let or not to let to any mi any 
accommodation which is, or 
vacant or is about to fall vacant, . 


has fallen, 


ALR. 


(3) No tenant shall: süb-let any por- 
tion of the accommodation in his tenançy 
except with permission in writing-of the 
landlord and of the District Magistrate 
previously obtained, Po ai 

(4) The District Magistrate may, on 
application made to him by the landlord, 
require a prospective tenant of any ac- 
commodation in respect of which an order 
is made under this section to pay to the 
landlord an advance rent equal— 

(a) to one month’s rent where the ac- 
commodation is to be let on a monthly 
basis, and 


(b) to one-half of the yearly rent DS 


where the accommodation is to be let on - 
a yearly basis, ` 

Explanation:— For purposes of this 
section the word ‘let’ shall include the 
word ‘sub-let’.” 

8. The predominant object of the 
provisions: of Section 7 (1) and (2) of the 
Act is that when an accommodation falls 
vacant by reason of the fact that the 


landlord has vacated it either as a whole’. % 


or in part or has ceased to occupy it or 
the tenant has done so, the vacancy 
should be reported to the District Magis- 
trate within 7 days and the District Ma- 
gistrate may then, if he so deems fit and 
proper, keeping in view all the facts and 
circumstances of the case, pass an order . 
directing the landlord to let or not to let 
out that accommodation to the person 
named in the order. Procedure to have 
the order passed under Section 7 (2) en- 
forced, ig provided in Section .7-A of the 
Act, Contravention of the provisions of 
Section 7 is made punishable under Sec- 
tion 8 of the Act. Power to make an 
order (commonly called an allotment 
order) can, however, be exercised only 
when an accommodation has fallen va- 
cant or is likely to fall vacant, Accord- 
ing to sub-section (1) of Section 7 an ac- 
commodation falls vacant when ‘it is va- 
cated or has ceased to be occupied by 
the landlord or’ the tenant, as the case 
may be. 

There is no difficulty ` in understand- 
ing as to when an accommodation should 
be considered to have been vacated. It 
means actual, complete and physical va- 
cation, When would a landlord or a te- 
nant ‘cease’ to occupy an accommodation 
is, however, a. matter which requires in- 
terpretation. There may be a. situation 
when the tenant may have for a_ short 
period gone out with his entire family. to 
stay at.a different place keeping the ac- 
commodation locked and intending to re- 
turn after some time, He has, obviously,] - 


iy 


nN 


‘phrase ‘ceasing to occupy’ 
- context of the, Act mean ‘ceasing to retain 
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uing this short period, ceased to occupy 
the accommodation in question and has 
gone out to occupy another -accommoda- 
tion, But this cessation of’ ‘occupation, 
which: “ig backed by the animus to return, 
would not be covered by the provisions 
of sub-section (1) or (2) of Section 7. 
Again, the tenant may have left the pre- 
mises to live elsewhere and may also 
have removed all his belongings there- 
from and yet has kept the accommoda- 
tion under his lock would also not be 
said to have ceased to occupy inasmuch 
as he has retained his possession thereof 


- and has neither surrendered his tenancy 
: nor abandoned it, 


Similarly, if the te- 
nant is forcibly disposessed by the land- 
lord or any other person, he cannot, in 
the eye of law, be said to have ceased to 
occupy the accommodation giving juris- 
diction to the District Magistrate to allot 
it to a third person. To say oherwise, 
would be puting premium on illegality. 
Hence, in the case of a tenant the 
must in the 


possession in accordance with law’ or 
‘abandoning the accommodation with the 
intention not . to return and occupy or 
giving up the possession completely. and 
absolutely without retaining any interest 


_ therein’. The phrase ‘ceasing to occupy’ 


when construed in connection with the 
landlord connotes’ stopping to use it for 
his own use and vacating it for being let 
out’, Hence, in the case of landlord the 


. phrase ‘has vacated’ or ‘has ceased to oc- 


cupy’ would connote the same thing, 
that is, the landlord has ‘vacated the ac- 
commodation for being let out’. There is 
obviously no difficulty in visualising that 
situation, However, what.would be the 
position when a tenant withdraws his 
personal physical user of an accommoda- 
tion and allows another person to occupy 
it under a sub-lease? Should it be said 
that the tenant has ‘ceased to occupy’ the 
accommodation? Again, if the tenant 
sub-lets a portion of his tenanted accom- 
modation should it be said that he has 
ceased to occupy not only _ that portion 
but the entire accommodation even though 
he is in actual physical occupation of the 
remaining portion ? 

In our view, the tenant will not be 
said to have ‘ceased to occupy’ either the 
whole or.a portion thereof when he sub- 
lets it. Sub-letting ig not completely pro- 
hibited by Section 7 or any other provi- 
sion of the Act. 
that prior permission in writing of ‘the 
landlord and the. 


R. _M,. Devi v. R. C. & E, Oficer (FB) (T. S Misra J): 
should be had before sub-letting is done. 


uring the term of the lease and 


The only requirement is- 


District Magistrate 


ee 


a 
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With the prior permission of the landlord 
and the District Magistrate’ a sub-lease 
may be created, But to say that as seon 
as sub-lease ig made and the sub-tenant 
enters into possession the accommodation 
falls vacant or that the tenant ceases to 
occupy it within the meaning of Section 
7 (1) or (2) enabling the District. Magis- 
trate to allot it to another person is to 
set up an anomaly, That would set at 
naught the permission given by the Dist- 


rict Magistrate under sub-section (3). It: 
was not the intention of the Legislature 


that the District Magistrate by granting 
the permission under Section 7 (3) to the 
tenant in chief to sub-let would, on the 
tenant acting on that permission and sub- 
letting the accommodation, place the te- 
nant in a precarious position, 

Surely, while making a provision for 
creating a sub-lease the Act did (not ?) de”, 


vise a mechanism whereby the sub-letting . 


though made in accordance with -sub-sec. 
(3) of Sec, 7 may be used by the District 
Magistrate as a ground to pass an, order 
of allotment under sub-section “(2), Si- 
milarly the Act did not provide” that -the 
non-compliance with sub-section’ (3). -of 
Section 7 would make it unnecessary for 
the landlord to file a civil suit for evic- 
tion of the tenant and that he could se- 
cure the eviction of the tenant by appro- 
aching the District Magistrate to have.an, 
order under sub-section (2) followed by 
an order under Section 7-A of the Act. 


9. Lease of an immovable -pro- 
perty is defined under Section 105 of the 


Transfer of Property Act as a transfer: of 
a right to enjoy such property made for . 


a certain time in consideration for a price 
paid or promised. Under Section 108 of 
the Transfer of Property Act the lessee 
is entitled to be put in possession of the 
property, A lease is, therefore, a trans- 
fer of an interest in land. The lessor 
parts with his right to enjoy the property 
the 
lessee gets that right to the exclusion of 
the lessor. Applying these principles to 
the case of sub-lease, a right to exclusive] 
possession and enjoyment of the property| - 
is conferred on the sub-tenant.. If the 
sub-lease is created after having obtained] ` 
permission of the. District Magistrate and 
of the landlord the sub-tenant’s possession|- 
cannot be considered. to be unauthorised) 


. or illegal. The gub-tenant has a right.to 


maintain his possession ‘to. the exclusion 
of.others during the subsistence of his 
sub-lease, At the same time, the tenant- 
in-chief retains his right to evict the sub- 


` Jin-chief, 
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tenant and secure Possession of the accom- 
modation from him in accordance with 
law. His relationship with the original 
landlord vis-a-vis the said accommodation 
also survives and is not extinguished 
merely because of the sub-lease. 


The possession of an accommodation 
cannot be recovered by the landlord by 
filing a suit only against the sub-tenant. 
The landlord has to implead the tenant- 
Any decree passed in the suit 
. jagainst the tenant-in-chief would bind 
`, |the sub-tenant, If the tenant-in-chief is 
ordered to be evicted, then, with him the 
sub-tenant would also go. This being the 
position in law, it cannot be said that 
when an accommodation is sub-let with 
the prior permission of the landlord and 
the District Magistrate it has fallen va- 

cant or that the tenant has ceased to oc- 
‘|cupy it within the meaning of sub-sec- 
, |tions (1) and (2) of Section 7 giving juris- 
` Jdictioh to-the District Magistrate to pass 
-jan order of allotment in favour of another 
.|person and further to execute that order 
under’ Section 7-A of the Act, Nor can 
it be said that when a portion of that 
“¡accommodation is sub-let the whole ac- 
commodation or even the portion concern- 
ed has fallen vacant. 


10. Now, what would be the posi- 
tion if the tenant-in-chief sub-lets the 
entire tenanted accommodation or a por- 
tion thereof without having previously 
obtained the written permission of the 
District Magistrate and the landlord. 
Such a sub-lease would be hit by sub- 
section (3) of Section 7 of the Act and 
the tenant-in-chief in that event would be 
considered to have acted in contravention 
of that provision. This would give rise to 
‘two situations. The landlord would im- 
mediately get a right to file a suit for the 
eviction of the tenant-in-chief without ob- 
taining the permission of the District Ma- 
gistrate vide Section 3 (e) of the Act. 

The ténant might also be prosecuted 
under Section 8 for having contravened 
the provisiong of sub-section (3) of Sec- 
tion 7, But the District Magistrate would 
have no jurisdiction to pass any order 
under sub-section (2) of Secion 7. A 
person let into possession of an accommo- 
dation. by the tenant-in-chief not in the 
manner laid down under sub-section (3) 


“lof Section 7 would not be a sub-tenant. 


His possession would then be deemed to 
be that of a licensee of the tenant-in- 
chief inasmuch as the interest in the 
lease-hold property had not been transfer- 
ted to him in accordance with law, The 
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legal possession of the .tenant-in-chiefl- 
still. surviving in him, the accommodation 
either ag a whole or any part thereof 
would not be deemed to have fallen va- 
cant or to have ceased to be occupied by 
the tenant-in-chief. 

11, For all intents and purposes 
the tenant-in-chief remains responsible to 
his landlord. If it were not so, decree for 
eviction passed against him would not 
bind the sub-tenant, No vacancy within 
the meaning of the provisions of Section 
7 of U. P. Act ITI of 1947 can, therefore, 
be said to occur when an accommodation 
or any part thereof is sub-let by the te- 
nant-in-chief without complying with the 
provisions of sub-section (3) of Section ql 
of the Act, 


12. Similarly, when the lessee ap- 
proaches the District Magistrate and the 
landlord for securing their permission to 
sub-let, it cannot be said that the accom- 
modation is about to fall vacant, The 
District Magistrate may or may not grant 
the permission sought for, The order 
granting or refusing to grant the permis- 
sion to sub-let could be passed under sub- 
section (3) and not under sub-section (2) 
of Section 7 of the Act. The provisions 
of sub-section (2) operate when the land- 
lord or the tenant-in-chief, ag the case 
may be, vacates the accommodation or 
ceases to occupy it. Such a vacancy also 
includes a situation when an accommoda- 
tion is about to fall vacant vide Section 2 
(h) of the Act. The District Magistrate 
then by special or general order may re- 
quire a landlord: to let or not to let to 
any person that accommodation, Such an 
order passed under Section 7 (2) is, how- 
ever, not final because it is subservient to 
the final verdict of the State Government 
under Section 7-F of the Act. 

The State Government may in exer- 
cise of its powers under Section 7-F re~ 
voke or cancel the order passed by the 
District Magistrate under Section 7 (2) of 
the Act and in that situation the opera- 
tive order would be that of the State 
Government. Sub-section (8) of Section 
7 covers a different field. Its provisions 
are invoked only when a lessee wants to 
sub-let an accommodation or part thereof 
in hig tenancy and occupation, He has 
then to obtain the permission of not only 
the District Magistrate but also his land- 
lord. Unless both of them grant the per- 
mission, the accommodation cannot be 
sub-let. In other words, if either ef them 
refuses to grant the permission, the lessee 
cannot sub-let the accommodation or aay 
part thereof, 


p 
r 


- tive 


.|The District Magistrate gets 
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13. Order, under Section 7 (2) of 
the Act is subservient to ‘the order of 


the State Government under Section .7-F ` 


but ig not subservient to the will or whim 
of the landlord. However, if the order -of 
the District Magistrate granting permis- 
sion to sub-let is said to be passed under 
sub-section (2) its operation would be de- 
pendent upon the permission of the land- 
lord. The landlord may decline to grant 
the permission and thereby render the 
order of the District Magistrate ineffec- 
and infructuous, Similarly, 
order of the State Government under Sec- 


tion 7-F may also be rendered ineffective 
- by the landlord by declining to grant the 


permission to the lessee to sub-let, Cer- 
tainly, this-could not be the intention of 
the legislature as is evident from the 
respective provisions of Section 7-F and 
sub-sectiong (2) and (3) of Section 7 of 
the Act. Under sub-section (2) the Dist- 


rict Magistrate may by order require a- 


landlord to let or not to let an accommo- 
dation whereas under sub-section (3) he 
may or may not grant permission to the 


‘lessee to sub-let to a particular person. 


The District Magistrate cannot, how- 
ever, when the lessee appropaches him 
for the requisite permission, ask the lessee 
to sub-let the accommodation to a person 
other than the one to whom the lessee 
wants to sub-let but he cannot at the same 
time require the tenant-in-chief to sub- 
let it to any other specified person, the 
reason being that such an order of the 
District Magistrate could be set at naught 
by the landlord by refusing to grant the 
permission to sub-let. The field of opera- 
tion of sub-section (3) is manifestly quite 
distinct and different from that of sub- 
section (2). Under Section 7-F the State 
Government may call for the record for 
the filing of a suit for eviction referred 
tc in Section 3 or requiring any accom- 
modation to be let or not to be let to any 


- person under Section 7 and may make 


such order as appears to it necessary for 
the ends of justice. It does not obviously 
apply to a case of granting or refusing to 
grant permission to sub-let, From a com- 
bined reading of all the provisions it is 
quite manifest that the order granting or 
refusing to grant permission to sub-let is 
covered only by sub-section (3) of Sec- 
tion 7 and not by sub-section (2) thereof 
jurisdiction 
to pass an order granting or refusing to 
grant permission to sub-let only when he 
is approached by the lessee and not other- 


wise, He cannot act suo motu. 


the- 


`. The order granting or refusing to 
grant -permission .to stb-let is passed not 
in exercise of powers under sub-section 
(2), but it is passed under sub-section (3) 
of.Section 7, Under sub-section (2) the 
District Magistrate may act even suo 
moto and may pass a general order to let 
or not to let. Can it be said that a Dist- 
rict Magistrate may pasg a genera] order 
that no accommodation would be sub-let 
within his jurisdiction? In our view, he 
has no such power or authority, for there 


is a specific provision in sub-section (3) `- 


for passing only special order granting 
permission or refusing to grant permission 
to sub-let and that too when a lessee ap- 
proaches him for grant of pérmission, For 
the reasons stated above, it cannot be 
held that sub-letting of a portion creates 
vacancy in respect of that portion and 
that the power of control under Section 
7 (2) arises when a lessee approaches the 


. District Magistrate for securing’ his per- 


mission to sub-let an accommodation.: 
lå. The explanation clause of Sec- 


tion 7 of the Act also does not lead ‘us: to.. 


a different conclusion, It stipulated* that- 
for the purposes of this section the word 
‘let’ shal] include the word ‘sub-let’; The 
Explanation clause, however, did not 
widen the scope of sub-section (2) of Sec- 
tion 7 so as to invest the District Magis- 
trate with a power to treat an accommo- 
dation either whole or in part as vacant 
and pass an allotment order in respect 
thereof when that had been sub-let in 
contravention of the provisions of sub- 
section (3). While adding this Explana- 
tion clause to Section 7 the object of the 
legislature seemed to be that the sub-let- 
ting should not be made without the 
prior permission of the District Magis- 
trate and the landlord as required by 
sub-section (3). Under sub-section (1) a 
landlord was required to give intimation 
to the District Magistrate when an ac- 
commodation fell vacant. Similarly, a 
tenant wag also required to inform the 
District Magistrate of his having vacated 
an accommodation or of ceasing to occupy 
it ion 

. The District Magistrate ‘then could 
pass a general or special order directing 


the landlord to let or not to Jet that, ac- - 


commodation which has fallen vacant or 
which is likely to fall vacant, Similarly, 
if a tenant wanted to gublet any portion 


of the accommodation in his tenancy he `. 
was also required to obtain the requisite © 


permission of the District Magistrate and 
also of his landlord to do so. Contraven- 
tion of any of these provisions’ entailed 
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penal consequences, If, a landlord with- 


out obtaining the necessary permission : nant 
him or even depriving him of his right to 


of the District Magistrate let out any 
accommodation fallen vacant the District 
Magistrate still had the power to order the 
landlord to let out the accommodation to 
another person and to put the allottee 
into possession by following the procedure 
laid down in Section 7-A of the Act, If 
the tenant-in-chief sub-let the accommo- 
dation without having previously obained 
the permission of the District Magistrate 
he could be prosecuted under Section 8 of 
the Act and if the sub-letting was made 
without permission of the landlord the 
latter could file a suit for eviction on that 
' ground under Section 3 of the Act, 

These two sections were independent 
of each other and one did not preclude 
the other. Explanation to Section 7 has 
to be read harmoniously with the substan- 

‘\tial provision of this section and the only 
‘way of harmonising the two is to read the 
Explanation in relation to sub-section (3) 
‘only, The scheme of Section.7 seemed to 
be that when an accommodation fell va- 
. [cantor was likely to fall vacant the land- 
lord and the tenant should report the 
ivacancy, to the District Magistrate who 
would ‘proceed to allot the accommoda- 
tion, The right of the Jandlord to let out 
an accommodation was restricted by the 
condition that he could let out only to 
that person in whose favour the District 
Magistrate had passed an order of allot- 
-Iment, Similarly, the right of the tenant- 
in-chief to sub-let was also made subject 
to the prior consent in writing of the 
‘landlord and the District Magistrate. It 
is in this context that the Explanation 
says that the word ‘let’ shall include the 
word ‘sub-let’. A literal interpretation is 
not always the only interpretation of a 
provision in a statute, It is permissible 
to look at the setting in which the words 
are used, 

Neither sub-section (3) nor the Ex- 
planation stipulated that a sub-tenancy 
not made in accordance with sub-section 
(3) would be deemed to create a vacancy 
of the accommodation so as to give juris- 
diction to the District Magistrate to pass 
an order of allotment under sub-section 
(2) and take further action under Section 
7-A against the tenant-in-chief and the 
sub-tenant. The creation of sub-tenancy 
leas not totally prohibited by sub-sec- 
‘tion (3), It merely laid down certain con- 
ditions on the fulfilment of which a sub- 
lease could be brought about; creation of 
sub-lease, without the compliance of those 

_leonditions however, did not have the 








effect of determining the right of the te+)- 
nant-in-chief in the property leased -to} 


secure possession of the accommodation 
sub-let by him by ejectment of his sub-}. 
tenant. The interest. of the tenant-in- 
chief in the leased property would not be 
completely lost by the creation of sub-|. 
lease whether the sub-lease was created 
in accordance with or in contravention of 
sub-section (3) of Section 7 of the Act. — 


14-A. Further Section 7 of the Actj - 
cannot be read aside from other provi- 
sions of the Act, It has to be read in har- 
mony with Section 3 which imposed res- 
trictiong on the right of the landlord to 
filee suit against the tenant for his evic- 
tion. It provided that no such suit shall 
be filed without the permission of the 
District Magistrate except on any ground 
mentioned in clauses (a) to (g) thereof, one 
.of the grounds being that the tenant had 
on or after the ist day of October, 1946, 
sub-let the whole or any portion of the 
accommodation without the permission of 
the landlord. If the sub-letting was done, 
with the permission of the landlord 
though not with the permission of “the 
District Magistrate a suit for eviction of 
the tenant on the ground of sub-letting 
would not lie. But that would not give a 
jurisdiction to the District Magistrate to 
treat the accommodation vacant, allot it 
to another person and evict the tenant 
therefrom, 


The contract of tenancy between 
landlord and the tenant is single and indi- 
visible, This characteristic of the contract 
is not impaired when the lessee sub-lets 
a portion of the accommodation. The 
contract of tenancy with the landlord still 
remains single and - indivisible, In the 
absence of a specific provision incorporat- 
ed in the U. P. Act III of 1947 the Dist- 
rict Magistrate had no power to break up 
this unity of contract of letting by treat- 
ing the portion of the accommodation 
which is sub-let as vacant and alloting it 
to another person nor could he create a 
new contract between the landlord and 
tenant with regard to the remaining por- 
tion, i 

15. The U. P. (Temporary) Con- 
trol of Rent and Eviction Act III of 1947 
now stands repealed and is replaced by 
the U, P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act XIII of- 
1972 which has come into force with effect 
from 15th July, 1972. The obvious reason 
for bringing this new Act seems to be 
that it was felt by the Legislature that the 


a 
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-scope of the U, P. Act ITI of 1947 wag not 
. wide enough to cover the. present - 


“day, 
Situations, Section 12 of the aforesaid Act 
XIII of 1972: attempts to give more com- 
prehensive approach to the question of 
vacancy of the accommodation. It reads: 

“(1) A landlord or tenant of a build- 
ing shall be deemed to have ceased to 
occupy the building or a part thereof if— 

(a) he has substantially removed his 
‘effects therefrom, or 

(b) he has allowed it to be occupied 
by any person who is not a member of 


his family, or 


(c) in the case of a residential build- 
ing, he as well as members of his family 


-have taken up residence, not being tem- 


porary residence, elsewhere, 

(2) In the case of a non-residential 
building, where a tenant carrying on busi- 
ness in the building, admits a person who 
is not a member of the family as a part- 
ner or a new partner, as the case may be 
the tenant shall be deemed to have ceas- 
ed to occupy the building. 

(3) In the case of residential build- 
ing, if the tenant or any member of his 
family builds or otherwise acquires in a 
vacant state or gets vacated a residential 
building in the same city, municipality, 
notified area or town area in which the 
building under tenancy is situate, he shall 
be deemed to have ceased to occupy the 
building under his tenancy; 

Provided that if the tenant or any 
member of his family had built any such 
residential building before the date of 
commencement of this Act, then such te- 
nant shall be deemed to have ceased to 
occupy the building under his tenancy 
upon the expiration ofa period of one 
year from the said date. 

(4) Any building or part which a 
landlord or tenant has ceased to occupy 
within the meaning of sub-section (1), or 
sub-section (2), or sub-section (3) shall 
for the purposes of this Chapter, be deem- 
ed to be vacant.” 

16. Section 25 of the said Act 
deals with sub-letting. It prohibits sub- 
letting of the whole of the building, .Sub- 
section (2) of Section 25, however, per- 
mits a tenant to sub-let a part of the 
building with the permission of the Dist- 
rict Magistrate and of the landlord. There 
is an explanation clause to Section 25 as 
well which stipulates that for the purpo- 
ses of that section, 

(1) where the tenant ceases, within 
the-meaning of clause (b) of sub-section 
(1) or sub-section (2) of Section 12, to 
occupy the building or any part there- 


“of _he- shall: -be “deemed to have 
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sub-let 
that “building or part; 

(ii) lodging a person in a hotel or a 


lodging house shal] not amount to sub- 
letting. 
17. It was-urged by Sri Raja Ram 


Agarwal, the learned counsel for the peti- 
tioners that by enacting Sections 25 and 
12 of the U, P. Act XIII of 1972 with 
regard to the question of sub-letting and 
the cessation of occupation the legislature 
has made it clear what was implicit in 
Section 7 of the U, P, Act III of 1947, At 
any rate, the aid of the repealing Act 
may be taken in construing the provisions 
of Section 7 of the repealed Act. In our 
view this contention has no substance. It 
is a recognised rule of interpretation that 
when the repeal of an Act is followed by 
a fresh legislation on the same subject the’ 
Court must look into the provisions ofi 
the new Act but that only for the purposes i 
of determining whether they. indicate a, 
different intention. The line of inquiry, 
would be not whether the new Act keeps 
alive the old rights and liabilities ` but! - 
whether it manifests any intention to des- 
troy them, Unless the new statute or 
regulation specifically or by necessary im- 
plications affects rights created under the 
old law those rights must be held to con- 
tinue in force even after the new statute 
or regulation comes into force, (See State 
of Punjab v. Mohar Singh, 1955 SCR 893 

= (AIR 1955 SC 84) and Jindas Oil Mills 
v. G. E. Co, Ltd, (1969) 1 SCC 781 = 
(AIR 1969 SC 1225). 

Where the intention of the legisla- 
ture is clear and unambiguous there is no’ 
need to call into aid any rule of statutory 
construction or any legal presumption. 
Where there is any ambiguity in the ear- 
lier legislation subsequent legislation may 
be looked at for the proper construction 
of a similar provision in the earlier Act 
and the language employed in the repeal- 
ing Act may be relied upon as a parlia- 
mentary exposition of the earlier Act pro- 
vided the language employed in the ear- 
lier Act is ambiguous. In I. T. Officer, 
Kanpur v. Mani Ram, AIR 1969 SC 543 
the Supreme Court laid down that gene- 
rally speaking a subsequent Act-.of par- 
liament affords no useful guidé to the 
meaning of another Act which came into 
existence before the later one was ever 
framed, Under special circumstances, 
the law does however admit of a subse-- 
quent Act to be resorted to for this pur- 
pose but the conditions under which the 
later Act may be resorted to for the in- 
terpretation of the earlier Act are strict; 
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and the part of the earlier Act which it 
is sought to construe must. be ambiguous 
and capable of different meaning 

Sri Raja Ram Agarwal, the learned 
counsel for the petitioner could not show 
that the provisions of any of the sub-sec- 
tions of Section 7 of U. P. Act III of 1947 
were ambiguous, In fact, the language 
of ‘that section is quite -clear and unam- 
biguous, That being so, there is no. need 


‘}pealing Act for the interpretation of the 
provisions of any sub-section of Section 7 
of the repealed Act. Sections 12 and 25 
of the repealing Act XIII of 1972 are not 
. [retrospective in character and do not 
affect any right or privilege accrued under 
the repealed provision of Section 7 of the 
` Jearlier Act, ` : 

18. In Mohd. Ishaq v. State of 

- U. P., (AIR 1966 All 280) (FB) presuming 
that an accommodation is vacated by the 
tenant-in-chief by his sub-letting it to 

_ another person the Full Bench was re- 
- quired to: consider as to whether the Dist- 
rict- Magistrate could direct the tenant-in- 
chief to sublet it to -another person or his 
landlord, i.e., the owner of the accommo- 
dation, to let it to another person under 
Section 7 (2) of the Act, The Full Bench 
was not required to consider as to whe- 
ther a tenant-in-chief would be deemed 
to have vacated the accommodation when 
he sub-let a portion of the premises in his 
possession. In fact, it was presumed for 
the sake of the question referred to the 
Full Bench that the tenant-in-chief on his 
sub-letting the aeccmmpda hon had vacat- 
ed it. 

M: C. Desai, C. J., aie the extreme 
-view in holding that ordinarily when 
there is a sub-letting of portion it amounts. 
to, the tenant-in-chief’s vacating the whole 

-accommodation and that when the tenant 

. sub-lets an accommodation or a portion 
without the required permission a vacancy 
arises, According to him when a tenant- 
in-chief vacated an accommodation by 
‘sub-letting it, it is- the owner who is to 
be ordered and not the tenant-in-chief and 
that an order under. Section 7 (2) could 
be issued to the owner of the accommo- 
dation -to let out and not to the tenant- 
jn-chief to sublet it. The majority consist- 

.. ing of Sahgal and Lakshmi Prashad, JJ., 

. however, came to a different conclusion. 
“According to them no. vacancy would 

‘arise if a portion of the accommodation 


k 





was sub-let, That might give a right to` 


“the landlord to file a suit under Sec, 3 of 
the .Act to evict the tenant-in-chief but 


[Prs, 17-18] R. M. Devi v, R, C. & E, Officer (FB) (T, S. Misra J.) 
both must be laws on the same subject 


to call into aid the provisions of the re-- 


ALR. 
it would not be a case to attract sub-sec- 


tion. (2) of Section 7. 


': Sahgal, J. disagreeing with Desai, 
Cc. J. held ‘that in case where a portion 
of an accommodation had been sub-let by 
a tenant-in-chief to a sub-tenant and that 
portion was vacated by the sub-tenant 
then the provision of sub-section (2) of 
Section 7 would be attracted as between 
the tenant and the sub-tenant so far as 
that accommodation was concerned but 
as to the whole accommodation the prò- 


visions of Section 7 (2) would be attract- .- 


ed as between the owner and the tenant-— 


in-chief when the accommodation is 
vacated either as a whole or in instal- 
ments, He, however, noticed that the 
question that had been referred to the 
Ful] Bench for determination assumed 
that the accommodation had been vacat- 
ed as a whole by the tenant-in-chief by 
sub-letting it to another person. 


He concluded that the provisions of 
sub-section (2) of Section 7 would be at- 
tracted and ag the landlord of that portion 
was the owner himself the order of the 
District Magistrate under sub-section (2) 
of Section 7 had to be addressed to the 
owner and not to the tenant-in-chief. 
Lakshmi Prasad, J., also noticed that the 
question as framed assumed that there 
had occurred a vacancy, He was of the 
view that where a tenant would céase to 
occupy an accommodation by sub-letting 
it, he would bring about a vacancy which 
would give rise to an occasion for the 
exercise of the power conferred on a Dis- 
trict Magistrate by Section 7 (2). With 
greatest respect we find ourselves unable 
to subscribe to the extreme view taken by 
M. C, Desai, C. J, We also find ourselves 
unable to hold that when a tenant-in-chief 
sub-lets the whole of the accommodation 
a vacancy arises giving rise to an occa- 
sion for the exercise of the power confer- 
red on a District Magistrate by Section 7 
(2) of the Act. 

It may, however, be noticed that the 
Full Bench proceeded to examine the 
question assuming that there had occur- 
red a vacancy when the tenant-in-chief 
sub-let the accommodation to another per- 
son, In view of that assumption of fact 
the Full Bench answered the 
that when a tenant-in-chief vacated an 
accommodation by sub-letting it to an= 
other person the District Magistrate had 
to pass an order under Section 7 (2) of 
the Act to the owner to let it to another 
person, the owner being the landlord of 
the accommodation and not to the tenant 
in-chief. In our view no vacancy arises 


question - 


t 


` gary to re-examine 
-term inasmuch as there. would occur no 


‘of, allotment create a valid 
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when a.tenant-in-chief sub-lets either. the 
whole accommodation or. a portion. ‘thére-* 
of and, therefore, there would also -nòt 
arise an occasion for the District Magis- 
trate. to exercise his power under Section - 
7 (2) of the Act. 

19. In the case of: R. K, Singh v. 
State of U, P., 1970 All LJ 592 (FB) the 
scope of the term ‘accommodation’ came 
to be examined. In the view that. we 
have expressed we do not feel it neces- 
the scope of that 


vacancy whether the tenant-in-chief sub- 
lets the whole of the accommodation or a 


- portion thereof. 


20.. The decisions in R, A. Agar- 
wal v. State of U, P., 1964 All LJ 491 and 
Smt, A. Devi v, R. C. Officer, 1972 All LJ 
843 are more in point, In R. A. Agarwal’s 
case G. C. Mathur, J., observed that if 
sub-sectiongs (1) and (2) of Section 7 were 
applicable to an accommodation vacated 
by a gub-tenant, then sub-section (3) . 
would become redundant as in that case 
the District Magistrate could allot an ac- 
commodation to any person and no ques- 
tion will arise under sub-section (3) of 
seeking the permission of the District Ma- 
gistrate and of the landlord. To an ac- 
commodation vacated by a sub-tenant the 


. provisions of sub-section (3) of Section 7 


apply and the provisions of sub-sections 
(1) and (2) of that section would not ap- 
ply. With respect we are in full agree- 
ment with this view. In Smt, A. Devi’s 
case (supra) one of us (Satish Chandra, J.) 
speaking for the Division Bench observ- 
ed:— 

_ “Further, if the Legislature intended 
that an order of allotment could be pass- 
ed in a case of sub-letting the language 
of sub-section (3) would not have been 
so markedly different than the language ` 
of sub-section (2). Under sub-section (2) 
the District Magistrate i9 authorised to 
pass an order directing the landlord to 
let or not to let an accommodation while 
under sub-section (3) he hag been given 
merely .the power to permit a tenant. to 
sub-let,- Clearly the sub-letting contem- 
plated by sub-section (3) is.at the initia- 
tive of the tenant-.and-is dependent upon 
the concurrence of the landlord and of 
the District Magistrate, The District -Ma- 
gistrate cannot unilaterally by an order 
sub-tenancy. 
This would show that. the District Magis- 
trate has no power to make an‘order of ` 
allotment in relation’ to a portion of an` 


-accommodation even where. the tenant has ` 


illegally sub-let the portion. In such a 


Full Bench . decision 
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‘ifustion the tenant-in-chief can be prose- 


cuted únder Section. 8-of the Act for vio- 
lating Section’ 7 ` (3), while the landlord 
can resort to his right to sue for the evic- 
tion of the tenant under clause (e) of Sec- 
tion 3 on the ground of sub-letting with- 
out his permission. In our opinion, even 
if from a highly technical point of view, 
a notional vacancy arises when a tenant 
sub-lets a portion, such notional vacancy. 
will not attract Section 7 (2), No order 
of allotment can be passed in respect of 
such a portion.” 

21. In our view, the above is the 
correct exposition of law. ; 

22. Our answer to the question, 
therefore, is that no vacancy would occur 
under the provisions of the-U, P. (Tem- 
porary) Control of Rent and Eviction Act 
in case a tenant sub-lets a portion of his 
accommodation, 


23. Let the answer be, Jaid before 

the Bench concerned. e : 
C. S. P. SINGH, J. (Majority view:— . 

24. I. agree, 


K..B, ASTHANA, C. J. (Majority 
view):— 25. I also agree. 

SATISH CHANDRA, J. (for himself 
and H. N. Seth, J.) (Minority view):— ‘26. 
At the hearing of this writ petition a.` 
learned single Judge felt that one of the 
questions arising in the case was whether 
a vacancy is caused when the tenant sub- 
lets only a portion of the accommodation 
in his possession. Finding that there was 
a conflict between the decisions in Har- 
bans Singh Sethi v, Rent Control and 
Eviction Officer, Nainital, ATR 1966 All 
621 and Smt. Amiya Devi v. Rent ‘Control 
Officer, 1972 All LJ 843 on this point the 
learned Judge referred the following - 
question of law to a larger Bench:— - 

“Whether a vacancy occurs ‘ünder the 
provisions of the U. P, (Temporary) Con- 
trol of Rent and Eviction Act, 1947 in’ 
case a tenant has sub-let a portion of his 


accommodation ?” 


. 2 The. case was laid before a 
Full Bench of three Judges, The Full 
Bench felt that the decision of the refer- 
red question involved reconsideration of- a 
of this Court in 
Mohd, Ishaq v, -State- of U .P., AIR 1966-. 
All 280 (FB) and also some observations . 


of another Full Bench in R. K.. Singh v. . 
State of U. P:, 1970 All LJ 592. (FB); On.” 


this -view the ‘Full Bench referred the 
case to a‘stil] larger. Bench. That is how 
the matter has. been, placed 9 before this 
Full Bench, 
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28. The decision in Harbans Singh 
Sethi, (AIR 1966 All 621) followed the 
Full Bench in Mohd. Ishaq’s case, (AIR 
1966 All 280) (FB), 


29. The question of law referred 
to this Full Bench requires consideration 
of the impact and implications of several 
provisions of the U, P. (Temporary) Con- 
. trol of Rent and Eviction Act, 1947, As 
long ago as Heydon’s case (1584) 3 Co Rep 
7a, Lord Coke said “that for the sure and 
true interpretation of all statutes in gene- 
ral, be they penal or beneficial, restrictive 
or enlarging of the common law, four 
things have to be discerned and consi- 
dered; (a) What was the common law 
before the Act? (b) What was the mis- 
chief and defect for which the common 
law did not provide? (c) What remedy 
the parliament had resolved and appoint- 
ed to cure the disease of the common- 
wealth? (d) The true reason for the 
remedy.” And the function of the Judge 
is fo so construe the provisions as to sup- 
press the mischief and advance the reme- 
dy. This golden rule of interpretation 
has been consistently followed, See River 
Wear Commissioners v. Adamson; (1877) 2 
AC 743 = (57 LJQB 193) (203), State of 
West Bengal v. Nripendra Nath, (1966) 1 
SCR 771 = (AIR 1966 SC 447) (458), 
Meghraj Kothari v. Delimitation Commis- 
sion, AIR 1967 SC 669; I.-T. Commr, v. 
Sodra Devi, 1958 SCR 1 = (AIR 1957 SC 
832 at p. 835), Prashar v. Vasantsen 
` Dwarika Das, (1964) 1 SCR 29 at p. 65 = 
{AIR 1963 SC 1356 at p. 1371), Bengal 
Immunity Co, Ltd. v. State of Bihar, 
(1955) 2 SCR 603 at p, 653 = (AIR 1955 
SC 66L at p. 676) and M. P, Sunderara- 
-mier and Co, v. State of Andhra Pradesh, 
1958 SCR 1422 at p. 1456 = (AIR 1958 
SC 468 at p. 484), 

30. The second world war started 
in 1939. After a few years it was felt 
that there was a progressively greater 
shortage of house accommodation in the 
various cities of this State. The Transfer 
of Property Act gave the landlords an 
unrestricted right of letting and evicting 
tenants, To overcome the difficulty the 
` Defence of India Act, 1939 was employed 
to issue orders to control letting of ac- 
commodations as well as preventing evic- 
tion of tenants. The Defence of India 
Act expired on 30th September, 1946. The 
Governor of this State on October 1, 
- 1946. promulgated the U, P. (Temporary) 
..Control of Rent and Eviction Ordinance 
“No. III of 1946. The preamble of this 
Ordinance ‘stated that the Governor - is 


satisfied” that circumstances exist which . 


A. LR. 


‘Tender it necessary to provide immediate- 


ly for the continuance during a limited 
period of powers to control the letting 
and the rent of such accommodations and 
to prevent the eviction of tenants there- 
from, Section 9 of this Ordinance pro- 
vided for control of letting. Sub-section 
(1)-is material, It stated;— f 

“9. (1) The District Magistrate may, 
by general or special order, require a 
landlord to give intimation of the falling 
vacant of any accommodation of which 
he is the landlord, and to let or not to 
let such accommodation to any person. 

Explanation:— For the purposes of 
this section the word “landlord” shall 
not include a “tenant”, 


The Explanation made it clear that sub- 
letting was not under the control of the 
District Magistrate. 


- BL The Ordinance was repealed 
and re-enacted by the U. P. (Temporary) 
Control of Rent and Eviction Act No, III 
of 1947 which was deemed to have come 
into force on ist October, 1946. The Act 
defined the term ‘lease’ to include a sub- 
lease, and ‘tenant’ to include a sub-tenant. 
Section 7 related ‘to control of letting. It 
stated:— 


“7, Control of letting — (1) The Dist. 
Magistrate may, by general or special 
order, require a landlord to give intima- 
tion of the falling vacant of any accom- 
modation of which he is the landlord: and 
to let or not to let such accommodation 
to any person. 

(2) The Dist, Magistrate, may, on ap- 
plication being made to him by the land- 
lord, require a prospective tenant of any 
accommodation in respect of which an 
order is made under this section to pay 
to the landlord an advance of rent equal— 

(a) to one month’s rent where the 
accommodation is to be let on a monthly 
basis, and 

(b) to one-half of the yearly rent 
where accommodation is to be let on a 
yearly basis. 

Explanation: For the purposes of 

this section the word “let” shall include 
the word “sub-let’, 
The word “let” occurred both in sub-sec- 
tion (1) as well as in sub-section (2) of 
Section 7. The Explanation made it 
clear that the District Magistrate had 
power not only to control letting, but also 
sub-letting, In this matter, the Act made 
a clear departure from the policy of the 
Ordinance. 

32, The Governor passed the 
U, P. Control of Rent and Eviction (Con- 


T 
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tinuance and Amendment) Ordinance,” : 
1948. By Section 3 of this Ordinance a 


new ‘section, namely, Section 7-A was 
introduced in the principal Act. This au- 
thorised ‘the District Magistrate to evict 
an unauthorised occupant of an accom- 
modation in respect of which an order 
had been passed under Section 7 (1). 
Since an order under Section 7 (1) could 


be passed in respect of sub-letting the 
power under Section 7-A to eject was 
available in such cases also. Thus, the 


position was that letting and sub-letting 


were both controlled by the District Ma- ` 


gistrate, under Section 7, Ilegal] sub-let- 
ting entitled the District Magistrate to 
evict the unauthorised occupant under 
Section 7-A. The landlord could evict the 
tenant for sub-letting without his permis- 
sion (vide Section 3 (e)), In addition, the 
tenant who sub-lets without an order 
under Section 7 (1) could be prosecuted 
and fined or imprisoned under Section 8 
of the Act. 


33. The U. P. (Temporary) Control 
of Rent and Eviction (Amendment) Act, 
1952 (Act No. XXIV of 1952) repealed and 
re-enacted the whole of Section 7 as fol- 
lows:— 

“7.1 (a) Every landlord shall, within 
7 days after an accommodation becomes 
vacant by his ceasing to occupy it or by 
the tenant vacating it or otherwise ceasing 
to occupy it or by termination of a tenancy 
or by release from requisition or in any 
other manner whatsoever, give notice of 
the vacancy in writing to the District Ma- 
gistrate, 

(b) Every tenant occupying accom- 
modation shall within 7 days of vacation 
of such accommodation or ceasing to oc- 
cupy it give notice thereof in writing to 
the District Magistrate. 

(c) The notice given under clause (a) 
or (b) shall contain such particulars as 
may be prescribed, 

(2) The District Magistrate may by 
` general or special order require a land- 
lord to let or not to let to any person any 
accommedation which is or hag fallen 
vacant or is about to fall vacant. 

(3) No tenant shall sub-let any por- 
tion of the accommodation in his tenancy 
except with the permission in writing of 
the landlord and of the District Magis- 
trate previously obtained, 

(4) The District Magistrate may, on 
application made to him by the landlord, 
require a prospective tenant of any ac- 


commodation in respect of which an order 


‘is made under this section to pay to the 
landlord an- advance of rent equal— - 
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(a) to one month's rent where 


‘accommodation: is to be. let on a monthly 


basis; and 5 

(b) to one-half of the yearly rent 
where the accommodation is to be let on 
a yearly basis. 

Explanation:— For purposes of this 
section’ the word “let” shall include the 
word “sub-let”. 


34. By another amendment made 
in Section 7-A for the words and figures . 
“sub-section (1) of Section 7” the words © 


“sub-section (2) of Section 7” wherever 
occurring, were substituted. : 
35. Till this amendment, Section 


7 (1) referred to an accommodation ““fall- 
ing vacant’, The new Section 7 (1) ela- 
borated the situation in which an accom- 
modation ean fall vacant; one such being 
“ceasing to occupy”. The power of con- 
trol was conferred by sub-section (2) of 
Section 7, The old Explanation continu- 
ed and maintained the position that the 
contro] was over letting as well as sub- 
letting. Though maintaining all the pre- 
existing provisions in regard to sub-let- 
ting the Legislature added by: sub-section 
(8) a new provision dealing with sub-let- 
ting. This authorised the tenant to sub- 
let with the previous written permission 
of the landlord and the District Magis- 
trate. 


36; Sub-section (2) of Section 7 
enabled the District Magistrate to require 
the landlord to let or not to let when an’ 
accommodation is vacant. The question 
whether a vacancy arises when a tenant 
sub-lets came up for consideration before- 
a Full Bench of this Court in Mohd. Ishaq 
v. State of U. P., (AIR 1966 All-280) (EB)- 
(supra). Desai, c. J., held that: on sub- 
letting, a vacancy arises unless the sub- 
letting is of negligible portion. In other 
cases the sub-letting will create a vacancy 
in regard to the whole accommodation 
and an order of allotment under sub-sec- 
tion (2) could be passed in respect of the 
whole of the accommodation and could 
be addressed to the owner of the accom- 
modation and not to the tenant-in-chief. 
The learned Judge noticed the special” 
provision under sub-section (3) with re- 
gard to sub-letting but held that since a 
vacancy arises the power under sub-sec- 
tion (2) to allot accrues. In cases where 
the District Magistrate had given permis- 
sion to the tenant to sub-let, he would not: 
exercise the power under sub-section (2). 
‘disagreed: with -the 
view taken by him in Dr, A-’C.- Dass v. 
T. R. O and D S O., Lucknow, (1962 All 


” reason of gub-letting. In 


. Lakshmi Prasad, J., observed that 
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LJ 553) that the vacancy arising on the; 
sub-letting enables- the District Magistrate © 


to pass an order under Section 7 (2) ad- 
‘dressing it to the tenant-in-chief instead 
of the owner, Sahgal, J., emphasised; 


. "In thé way the question has been for- 


‘mulated it has to be assumed that on 


. sub-letting ‘the accommodation has be- 


come vacant”, .Sahgal, J., held that when 
a tenant sub-letg a portion and the sub- 
tenant vacates it, a vacancy occurs, sub- 
section (2) of Section 7 ig attracted, but 
operates between the tenant and the sub- 
tenant. But if the whole accommodation 
has been :sub-let then there is a vacancy 
jn respect of it and the District Magis- 
trate ‘can pass an order under Section 7 
(2) to the owner to let to another en 

e 
question as framed and referred to them 
assumes that there hag been a vacancy by 
other words, 
the question referred to them assumes 
that occasion for the exercise of power 
under Section 7 (2) exists and what has 


_ to: be resolved ig that the order is to be 


addressed to the owner landlord or to the 
tenant-in-chief. To him, the question re- 
ferred appeared to proceed on the basis 


_ that the whole accommodation hag been 


' _ applies. 


4 


sub-let and, therefore, the learned Judge 
did not go into the question as to what 
will be the position if only a portion of 
the accommodation has been sub-let. He 
ultimately held that in the situation the 
order of allotment has to go to the owner- 
landlord. i 

37. - This decision was followed by 
a Division Bench in Harbans Singh Sethi 
v. -Rent Control Officer, (AIR 1966 All 
621) (supra). It was held that when the 
tenant-in-chief sub-lets the whole or part 
of the accommodation a vacancy arises 
and the District Magistrate can order to 
the owner to let it to another person. 


-Thig was on the view that even if the te- 


nant ‘sub-lets a part, the whole accom- 
modation falls vacant. In Ram Autar 
Agarwal v. State of U. P., 1964 All LJ 
491, G. C. Mathur, J., held that sub-sec- 
tions (1) and (2) of Section 7 do not con- 
template a vacancy occurring on a sub- 
tenant vacating any accommodation in 
his occupation, To a vacancy occurring 
‘on the vacation of an accommodation by 
a sub-tenant sub-section (3) of Section 7 
If such a vacancy were covered 


“by sub-sections (1) and (2) then there was 


` no necessity to enact sub-section (3) also. 


-7 188,22 In Smt, Amiya Devi v, Rent Con- 


trol Officer, (1972 All LJ 843) (supra) a 
Division Bench of which I was a member, 


\ 


A.1LR. 


took the view that on sub-letting, no va- 


cancy occurs with the result that an order - 
“of allotment under Section 7 (2) cannot 


be passed, Even where a tenant illegal- 
ly sub-lets a portion, the District Magis- 
trate cannot pass an allotment order. 


39. All these decisions took . the 
position that whenever a vacancy arises 
the power of allotment under Section 7 (2) 
is attracted. and becomes exercisable in 
the manner provided under sub-section 
(2), namely, by passing an order of allot- 
ment to the owner landlord, Desai, C, J., 
attempted to re-concile sub-sections (2) 
and (3) by saying that if the District Ma- 
gistrate had permitted sub-tenancy he 
would not pass an order of allotment 


under Section 7 (2) (though in law he > 


could do so). G. C. Mathur, J. as well as 
I tried to resolve the tangle by hold- 
ing that in cases of subletting no vacancy 
arises with the result that the power to 


allot under Section 7 (2) is not attracted _ 


at all, . 

40. - On reconsideration I feel that 
the true position is slightly different, In 
N. C. Agarwal v. Krishna Lal Mehra, 1960 


All LJ 755 = (AIR 1961 All 104) (FB) a. 


Full Bench of this Court held that the 


law relating to the landlord and tenants” 


is contained in the Transfer of Property 
Act and the same continues in force ex- 


cept to the extent it ig altered by the - 


U. P. (Temporary) Control of Rent and 
Eviction Act, 1947. An accommodation 
covered by the Rent Control Act in cer- 
tain matters remains governed by the 
Transfer of Property Act in all other res- 
pects. The landlord has the right to let 
the accommodation to a tenant. The ac- 
commodation is the property which is the 
subject-matter of the lease. The landlord 


- fixes the dimensions of this unit. Once a 


particular unit has been let, it becomes 
an accommodation and it is this unit of 
the accommodation which is to be gov- 
erned by the Rent Control Act subse- 
quently, The decision in Brij Kishore v. 
Rent Control Officer, 1954 All LJ 172 = 
(AIR 1954 All 428) held that the District 
Magistrate cannot split an accommodation 
and order letting of one portion to one 
person and another portion to another. 


But it was pointed out that an owner can’ 


split an accommodation by changing the 
dimensions of the property let, Section 
-105 of the Transfer of Property Act de- 
fines a lease to mean a transfer of right 
to enjoy such property. Under Section 
108 of the Transfer of Property Act the 


lessee is entitled to exclusive possession -. 


a 


1976 


of the demised property. A tenant, in.. 


the absence of a contract to the contrary, 


has the right to sub-let the demised pro~: ` 


perty. When he sub-lets, the sub-tenant 
acquires a right to be in exclusive pos- 
session of the property sub-let to him, 
even to the exclusion of the tenant-in- 
chief, It is apparent that when a sub- 
tenant takes possession, the tenant-in- 
chief, in fact, ceases to occupy the ac- 
commodation sub-let by him, The tenant- 
in-chief having ceased to occupy, the 
subject-matter of sub-tenancy has become 
vacant in fact, and also within meaning 
of sub-section (1) of Section 7. 


41. Section 7 (1) speaks of an ac- 
commodation falling vacant by, inter alia, 
the tenant ceasing to occupy. The land- 
lord initially has the right to determine 
the dimensions of the accommodation. 
Similarly, when the tenant having a right 
to sub-let, exercises the right, he deter- 
mines the dimensions of the portion which 
he will sub-let, The portion given to the 
_sub-tenant becomes a distinct accommo- 
dation because it is the subject-matter of 
an independent contract of lease creating 
an interest in that portion only in the 
sub-tenant. Since the Rent Control Act 
recognises and deals with sub-leases and 
sub-tenants, the subject-matter of the 
sub-tenancy would be an accommodation 
governed by the Act, 


42, Prior to the Amending Act of 
1952, Section 7 (2) as it then stood, spoke 
of letting ag well as sub-letting. The Dis- 
trict Magistrate had power to pass an 
order requiring the tenant-in-chief to 
sub-let or not to sub-let, in the same 
manner as he could require the landlord 
to let or not to let to a tenant. By the 
Amending Act of 1952 the Legislature 
maintained the power of the District Ma- 
gistrate to control letting as well as sub- 
letting, but yet added sub-section (3). 
Obviously, the Legislature placed sub- 
lettings on a different pedestal, In the 
case of letting the District . Magistrate 
could unilaterally pass an order of allot- 
ment, Such an order operated irrespec- 
tive of the consent of the landlord; but 
with regard to sub-letting, sub-section (3) 
expressly provided that sub-letting could 
be done by a tenant and with the pre- 
vious permission of the landlord as well 
as the District Magistrate. The initiative 
vesting in the District Magistrate was 
taken away. He was confined to grant- 
ing or refusing to grant permission to a 
tenant to sub-let. It is evident that by 
introducing sub-section (3) the Legisla- 
ture specified the manner in which the 
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District Magistrate was to l proceed in 
cases of sub-letting: 


43. The -power of control with re- 
gard to letting, which in view of the Ex- 
planation includes sub-letting, continued 
under sub-section (2), but sub-section (3) 
provided the method in which the power 
given by sub-section (2) is to be exer- 
cised by the District Magistrate. Sub- | 
section (3) does not confer any power, It 
channelises the power of control and 
provides the procedure for its exercise. In 
other words, the power of control which 
was exercisable under sub-section (2) by 
passing an order requiring the landlord 
to let or not to let, is in the case of sub=- 
letting to be exercised by passing an order 
granting or refusing permission to a 
tenant to sub-let. The passing of an order 
granting permission to a tenant would be 
tantamount to an order requiring the 
landlord (which in relation to a- sub-let- 
ting would mean the tenant) to let. If 
the permission is refused it will mean 
that the District Magistrate has passed an . 
order requiring the landlord (that is, the 
tenant-in-chief) not to let, The position 
is that the District Magistrate by passing 
an order under Section 7 (3) granting or 
refusing to grant the permission, in law, 
exercises the power of control given by 
Section 7 (2). Once such an order has 
been passed, the power ig exhausted; and 
there will be no occasion for the District 
Magistrate to exercise that power again 
in respect of the same sub-letting. The 
vacancy occurs when a tenant intends to 
sub-let and applies for permission to the 
District Magistrate. The act of sub-let- 
ting, after the requisite permissions have 
been obtained, fills that vacancy. This 
very act of sub-letting could not create 
another vacancy. There will hence be -no 
occasion for the District Magistrate to 
pass a fresh order under Section 7 (2) 
for the portion sub-let, much less for the 
whole accommodation, 


44, In case the sub-tenant goes, 
and the tenant wishes to re-sub-let that 
or any other portion, he will have_to ap- 
ply for permission and the same proce- 
dure will follow, If the tenant does not 
wish to sub-let again he will regain pos- 
session of the sub-let portion and conti- 
nue in possession of the whole in accord- . 
ance with his original allotment order > 
under Section 7 (2). In such cases, the 
District Magistrate will have no_occasion ` 
to pass another order under Section. 7; (2) - 
because he cannot superimpose ay ‘one 
on a sitting tenant. 
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o 45. This construction _ brings il- 
legal sub-lettings’ within the purview of. 
the controlling power of the District Ma- 


1952, If a tenant sub-lets without the 
requisite permission he contravenes sub- 
section (3), The sub-tenant will be an 
unauthorised occupant. He will be in 
possession in contravention of the allot- 
‘ment order passed in favour of the te- 
nant-in-chief. He will be liable to . be 
evicted under Section 7-A. The control- 
ling power of the District . Magistrate 
under Section 7-A will get frustrated if 
it. is held’ that no vacancy arises on sub- 
_letting.. The sub-tenant cannot be cha- 
racterised as a person in occupation in 
contravention of the allotment order so 
as to become liable to be ejected under 
Section 7-A. 


46. The U, P. (Temporary) 
tro] .of Rent and Eviction Act, 1947, was 
replaced by the U. P. Urban ` Buildings 
- (Regulation of Letting, Rent and Eviction) 
Act (Act No, 13 of 1972). This Act came 
into forcé on 15th July, 1972, Clause (b) 
of- sub-section (1) of Section 12 of this 
Act provides that a landlord or tenant of 
a building ghal] be deemed to have ceas- 
ed to occupy the building or part thereof 
if he has allowed it to be occupied by 
any person who is not a member of his 
family, Section 25 (2) permits a tenant 
to sub-let a part of the accommodation 
with the permission of the District Ma- 
gistrate and the landlord. The Explana- 


Con- 
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tion to this section provides that for the - 


purposes of this section where the tenant 
ceases, within the meaning of clause (b) 
of sub-section (1) or sub-section (2) of 
Section 12, to-occupy the building or any 
part thereof he shall be deemed to have 
sub-let that building or part thereof. The 
new Act carries the Legislative policy of 
the 1947 Act to control sub-letting, but 
in a more clear and explicit language. 


47. The question of law referred 
to us raises the problem whether a va- 
cancy occurs on sub-letting so that the 
power under Section 7 (2) is attracted, 
because that was the precise point upon 
which there was a conflict of opinion, In 
order to clearly bring out the purpose of 
the reference I would reframe the ques- 
tion as follows:— 


“Whether sub-letting of a portion of 
an accommodation creates vacancy so as 
to attract the controlling power of the 
District - -Magistrate under Section 7 (2), 
and “if* so, what order can the District 
Magistrate pass ?” py 


48, 


‘by saying that sub-letting of a portion 


2 ` -ereates vacancy -in respect of that por- 
gistrate as before the Amending Act of.” 


tion. The. power of: control under Sec- 
tion 7 (2) arises, but such power can be 
exercised by the District Magistrate only 
by granting or refusing permission to 
the tenant to gub-let, as provided by sub- 
section (3). 
BY THE COURT 
49. In view of the majority opin- 
fon the question referred to this Full 
Bench ig answered in the negative. 
50. Let the papers be laid before 
the appropriate Bench with this answer. 
` Answered in negative. 





AIR 1976 ALLAHABAD 532 
FULL BENCH 
YASHODANANDAN, R. B, MISRA, 
H. N. SETH, S. B. MALIK 
AND T. S, MISRA, JJ, 

Ram Lakhan Saran, Appellant v. The 
Sunni Central Board of Waqf U. P., Luck- 
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F, A, F. O. No. 181 of 1975, D/- 4-9- 
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(A) U. P. High Courts (Amalgama- 
14 — Order No, . 


tion) Order 1948, Para. 
6103 dated 26-7- 1948 passed by Chief Jus- ` 
tice — Validity — Territorial jurisdiction 
of Lucknow Bench — Validity of subse- 
quent orders passed by C, J, 

The Bench of the High Court at 
Lucknow and not the Bench at Allahabad 
has jurisdiction and power in respect of 
cases arising in the whole of erstwhile 
Oudh, which comprised of the twelve dis- 
tricts, including the district of Faizabad. 
Where an appeal which lies to the High 
Court before the Bench at Lucknow was 
filed before the Bench at Allahabad it 
was held that ends of justice would be met 
if the appeal was sent to the Bench at 
Lucknow to have it registered there and 
dealt with it further in accordance with 
Jaw, AIR 1976 SC 331, Followed, 

(Para 39) 
The Chief Justice had the power to 


make that order and once he made the - 


order No. 6103 dated 26-7-1948 his power 
was exhausted and subsequent orders 
passed by him were invalid. The fact 
that the original order was made “until 
further orders” was immaterial, 

When the original order is made 
“until further orders” it means that. the 


JT/JT/D422/76/MVI 





ALR 
I would answer this question `, 


4 . 
pee 


i 


y 


f 


`. 1876 
` original order shall - ‘extend. till further 
order in that behalf. if not passed, The -. 
introduction of these words in the origi- : 
nal order implies that the order may be" 
reviewed at a later date. But so long as 
the review ig not made the original order 
remaing in operation, But the review can 
be made only when there is power to do 
so, If there is no such power it cannot 
be reviewed, The authority may use the 
expression “until further orders” in 
original order believing that he has an 
power to review whereas he has non 
This bona fide belief in the power of a 
view will, however, not make the origi- 
nal order void if it is otherwise within 
the scope of his power. The review be- 
ing beyond the power would make the 
subsequent order invalid having been 
passed in excess of power but the origi- 
nal order would remain unaffected, The 
Amalgamation Order speaks as a ‘whole 
on the determination of the jurisdictional 
area of the Bench of the new High Court 
sitting at Lucknow. The determination 
of that area was left to be made by the 
Chief Justice, He had to do that under 
para. 14. He had to exercise his autho- 
rity only once and it was immaterial whe- 
ther he did so by making an interim 
order or a final order. In the circum- 
stances, the Order dated 26th July, 1948, 
being the first order, was the only effec- 
tive order and the order dated 14th Dec. 
1948 and other subsequent orders de- 
creasing the “area were illegal and void, 
having been made without the requisite 
power, (Para 34) 


(B) Precedent — Judicial] precedents 
— Doctrine of prospective overruling. 


Inasmuch as it has a far reaching 
effect, the doctrine of prospective over- 
ruling is to be applied cautiously in our 
country in the background of Indian ju- 
risprudence. It applies not only in cases in 
which earlier decisions have been over- 
ruled but it would apply also to a situa- 
tion where the Court has upset a pre- 
vioug generally held point of law. The 
decision whether or not to rule retroac- 
tive should generally be made in the 
same judgment which determines that a 
change in the point of law ig called for. 
The Court may declare law prospectively 
on the ground that the ends of justice 
would be met‘in doing so. Further, the 
Supreme Court alone may apply this 
© doctrine inasmuch as it alone has the final 


= say and the law declared by it has the 


binding force throughout the country, >` 
i . (Para 27) 
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Swarup, G. H. Verma, B. B. Paul, T, P. 

Asthana and S, C. Khare, for Appellant; 
. K. Misra, H N. Tilahani, R. S, Dubey, 

D. Mukherji, G, N. Kunjru, G. L, Tri- 

pani and Standing Counsel, for Respon- 
ents, 


T. S. MISRA, J..— This appeal is 
directed against an order passed by the 
Civil Judge Faizabad appointing a re- 
ceiver of certain properties situate in 
Ayodhya, district Faizabad. The appeal 
was filed in this Court at Allahabad, It 
was urged before the Division Bench 
hearing the appeal that the appeal was 
not maintainable in view of the Supreme 
Court decision in Civil Appeal No. 1940-41 
of 1972 (Nasiruddin v. State Transport 
Appellate Tribunal), (AIR 1976 SC 331) 
inasmuch ag the district of Faizabad lies 
within the jurisdiction of the Lucknow 
Bench of this Court, The Division Bench, 
being of the view that the question in- 
volved was of considerable importance, 
desired that the matter be laid before a 
Full Bench for an authoritative pro- 
nouncement on it. That is how the mat- 
ter has come up before this Full Bench, 

2. . Notices were accordingly. issued 
to the ‘parties concerned as well as the. 
Presidents of Allahabad High Court.” Bar- 
Association and Avadh Bar Association, E 
and to the Advocate- General who have 
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intervened in this appeal and made their 
submissions, os Í : = 
3. It is a 


tricts ie. Lucknow, Faizabad, Sultanpur, 
Rae Bareli, Pratapgarh, Bara Banki, 
Gonda, Bahraich, Sitapur, Kheri, Hardoi 
and Unnao were brought under the Bri- 
tish Crown within the jurisdiction of the 
Court of- Judicial Commissioner of Avadh 
at Lucknow, per Government order 
dated 4th February, 1856. About 69 
years later, the U, P, Oudh Courts Act 
was passed in the year 1925, whereby the 
Chief: Court of Oudh was established re- 
placing the Judicial Commissioner’s 
Catirt, having a Chief Judge and four 
puisne Judges, Again, in 1937 by the 
Government of India, Adaptation of Indian 
Laws Order, 1937 a provision was made 
for appointment of Judges under the 
Government of India Act, 1935 for the 


‘*Chief Court of Oudh. Two more addi- 
tional Judges were thus appointed, Simi- 


i larly a High Court of Judicature was 


. established at Allahabad 


exercising its 


` jurisdiction in‘ the remaining districts of 


‘United Provinces 


of Agra and Avadh. 
Subsequently, the United Provinces High 
Court Amalgamation Order, 1948, for 
short, ‘the Amalgamation Order’ was pro- 
mulgated under Section 229 of the Gov- 
ernment of India Act, 1935. The Amal- 


_gamation Order came into effect on the 


appointed day i.e., 26th July, 1948, and it 
was from this appointed day that the High 
Court of Judicature at Allahabad and the 
Oudh Chief Court at Lucknow constitu- 
ted one High Court by the name “High 
Court of Judicature at Allahabad”, here- 
inafter referred to as the “new High 
Court”, This new High Court had its 
seats at Allahabad and Lucknow. The 
Amalgamation Order required the Chief 
Justice of the new High Court to direct 
the areas in Avadh which would be 
within the jurisdiction of the Lucknow 
Bench, The Chief Justice of the new 
High Court passed an order No. 6103 
dated 26th July, 1948, in the following 
terms: 


"In exercise of the powers conferred 
by Art, 14 of the United Provinces High 
Courts (Amalgamation) Order, 1948, the 
Chief Justice of the High Court of Judica- 
ture at Allahabad is pleased to direct that 
as from the 26-7-1948 until further order, 
the Bench of the High Court at Lucknow 


shal] exercise the jurisdiction and power ` 


vested under the said Order in the High 
Court in respect of cases arising in the 
whole of Avadh.” l 


matter of history that- 
the territory comprising of twelve dis- ' 
-by Article 14 of the 


Ap 5 


A.LR. 
Again, on 14th December, 1948, the Chief 


. Justice passed another order reading as 


follows:— 7 


“In exercise of the powerg conferred 
United Provinces 
High Courts (Amalgamation) Order, 1948 
and in partial modification of the Court’s 
notification No, 6103 dated July 26, 1948, 
the Chief Justice of the High Court of 
Judicature at Allahabad is pleased to di- 
rect that with effect from January 3, 
1949, the Bench of the High Court at 
Lucknow shall not exercise jurisdiction 
and power in respect 


bad, 


Provided that nothing herein con- 
tained shall affect the jurisdiction and 


of cases arising - 
within the loca] limits of the jurisdiction’ 
of the District and Sessions Judge; Faiza-. 


hey 


powers of the Lucknow Bench in respect- ° 


of proceedings already pending before 
that Bench prior to the coming into force 
of the above orders.” 


Various. other orders were 


passed from `. 
time to time by the Chief Justice per- - 


taining to the class of cases to be or not. 


to be filed and heard by the Lucknow ' 


Bench. 


4. On behalf of the President, 
Allahabad High Court Bar Association it 
was urged that both the orders of 26th 


July, 1948 and 14th December, 1948, as” .. 


well as all subsequent orders passed by 
the Chief Justice under para. 14 of the 
Amalgamation Order with regard to the 
jurisdiction of Lucknow Bench were void 
inasmuch as the said orders were passed 


under misconception of the scope of his 


powers under. the said para. 14 of the 
Amalgamation Order, and that the im- 
pugned orders were passed without 
taking into account the relevant conside- 
rationg and excluding the irrelevant con- 
siderations, The argument, in substance 
was that para, 14 required the making of 
an order in the positive form, The order 
dated 26th July, 1948, being of an inte- 
rim character was not a final order and 
as it was passed by the Chief Justice 
under a misconception of the scope of his 
power the same was void. Further, it 
was submitted that there was no appli- 
cation of mind by the Chief Justice when 
he passed the said order dated 26th July, 
1948, _ 5 

5. The .submission on behalf of 
the appellant was that in view of the 
order dated 14th December 1948, passed 
by the Chief Justice in exercise of the 
power conferred by para. 14 of the Amal- 
gamation Order the Bench of the new 


. 
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arising within the local limits of the ju- 


risdiction of District and Sessions Judge, 


Faizabad. The Chief Justice had not 
passed a final order on 26th July, 1948, 


‘ag was evident from the expression ‘until 


further orders’ used therein, The judg- 
ment of the Supreme Court in Nasirud- 
din’s case, (AIR 1976 SC 331) would not 
come in the way of the appellant inas- 
much as it could have only prospective 
and not retrospective effect, In other 


, _ words, the law declared by the Supreme 


` Allahabad High Court Bar 


. when he passed the 


Court in Nasiruddin’s case had the effect 
of prospective overruling or prospective 
operation, 


6. The Avadh Bar Association 
joined issue with the appellant and the 
Association 
both with regard to the validity of the 
orders dated 26th July, 1948 and 14th 
December, 1948 and the relevant subse- 
quent orders and their effect as also the 
effect of the Supreme Court judgment in 
Nasiruddin’s case (AIR 1976 SC 331). 
Their submission, in brief, wag that the 
erder dated 26th July, 1948, was a valid 
order and the subsequent orders passed 
by the Chief Justice under para, 14 
pertaining to the exercise of jurisdiction 
by the Lucknow Bench over the areas of 
Avadh and the types of cases were in- 
valid. It was urged that the order dated 
26th July, 1948, was passed by the Chief 
Justice in exercise of the powers confer- 
red under para, 14 of the Amalgamation 
Order, and in view of the Supreme Court 
decision in Nasiruddin's case the Chief 
Justice had no jurisdiction to pasg any 
further order excluding any area of 
Avadh or any types of cases arising in 
Avadh from the jurisdiction of the Bench 
of the new High Court sitting at Lucknow. 
The decision of the Supreme Court in 
Nasiruddin’s case is quite clear, The 
doctrine of prospective overruling was 
not attracted, nor did the question of 
prospective operation of law arise. Fur- 
ther, it was urged that there was nothing 
from which it could be inferred that the 
Chief Justice had not applied his mind 
while making the order dated 26th July, 
1948, or that the Chief Justice had any 
misconception of the scope of his power 
said order of 26th 
July, 1948 and that the words ‘until fur- 
ther orders’ did not whittle down the 


: effect of that order in any manner what- 


soever. At any rate, the said words were 
mere surplusage and could be ignored. 


N 
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High Court sitting at Lucknow -has no 
jurisdiction and power in respect of cases: 


‘and Division Courts thereof, shall 
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.% In the: “context: of the éontentions 
raised before. us it would at the outset, 


‘be appropriate to examine the scheme of 
- the Amalgamation ; Order, 


The United 
Provinces High Court (Amalgamation) 
Order, 1948, was passed with a view to 
amalgamate the High Court in Allahabad 
and the Oudh Chief Court in Lucknow. 
Under para. 3 of the said order the High 
Court in Allahabad and the Chief Court 
in Oudh were amalgamated with effect 
from July 26, 1948, and a new High 
Court by the name of “the High Court 
of Judicature at Allahabad” was consti- 
tuted, Under para. 5 the Chief: Justice of 
the High Court in Allahabad became the 
Chief Justice of the new High Court. 
Para. 7 provides that the new High Court 
shall have, in respect of the whole of 
the United Provinces, all such original, 
appellate and other jurisdiction as the . 
law in force immediately before the ap- 
Pointed day (Le., 26th July, 1948) ig exer-- 
cisable in respect 
Province by either of the existing High 
Courts. The new High Court shall also 
have in respect of any area outside the 
United Provinces all such original, appel- 
late and other jurisdiction as under the 
law in force immediately before the ap- 
pointed day is exercisable in respect of 
ie area by the High Court at Allaha- 


T-A. Para. 14 of the 
reads as follows:— 


“The new High Court, and the Judges 
sit at 
Allahabad or at such other places in the 
United Provinces as the Chief Justice 
may, with the approval of the Governor 
of the United Provinces, appoint. 


Provided that unless the Governor 
of the United Provinces with the concur- 
rence of the Chief Justice, otherwise di- 
rects, such judges of the new High Court, 
not- less than two in number, as the 
Chief Justice, may, from time to time 
nominate, shall sit at Lucknow in order 
to exercise in respect of cases arising in 
such areas in Oudh, as the Chief Justice 
may direct, the jurisdiction and power for 
the time being vested in the new High 
Court: 

Provided further that the Chief Jus- 
tice may in his discretion order that any 
case or class of cases arising in the said 
areas shall be heard at Allahabad.” 

8. Para. 14 thus requires that. as 
many Judges of the new High Court, but 
not Jess than two in number, as the Chief 
Justice may from time to time 
nominate, shall sit at Lucknow in order 


said order 


of any part of that . 


`- to Allahabad, 
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to exercise in respect: of cases ‘arising ‘in 
such areas in Avadh as the Chief Justice 
may direct, the 
: for the time being vested in the new 
High Court, The Chief Justice also has the 
discretion to order that certain cases or 
. Class of cases arising in the said areas 
shall be heard at Allahabad. The Chief 
Justice had thus to determine the areas 
in Avadh for the purpose of exercise of 
jurisdiction and power of the new High 
Court by the Judges sitting at Lucknow 
fn respect of cases arising in such areas 
in Avadh, 

9. The provisions of para 14 came 
to be considered by the Supreme Court 
in- the case of Nasiruddin’s case (AIR 
1976-SC 331) (supra), In para 28 of its 
judgment the Supreme Court obseryed:— 


“The Order describes the High Court 
as the new High Court. The two High 
- Courts have amalgamated in the new 
. High Court. The seat is at Allahabad or 
at such other places as may be deter- 
-mined. There is no permanence attached 
If that were the intention 
of the Order, the word “and” instead of 
the word “or” would have been used. 
Other places may be determined by the 
Chief Justice in consultation with the 
Governor. It is left to prudence of the 
authorities mentiened as to what other 
places should be determined, In the nor- 
ma] understanding of the matters, it is 
left to the discretion of the authorities as 
to whether the seats at Allahabad as well 
-as at Lucknow will be changed. Both 
‚places may continue, Both places may 


be changed. Lucknow is the seat of the’ 


Government, Allahabad has also the 
history that the High Court was there 
before the Order, Lucknow has been the 
principal place of Oudh. The Order 
aimed at giving status to the Oudh Chief 
Commissioner’s Court as that of the High 
Court, It is difficult to foresee the future 
whether the authorities will change the 
location to other places but no idea of 
permanént seat can be read into the 
Order. One can only say that it is the 
wish and hope that both Allahabad and 
Lucknow will be the two important seats 
so that history is not wiped out and 
policy is not changed.” 
Again in para. 29 it was laid down that:— 
“The conclusion of the High Court 
that the first proviso to paragraph 14 of 
_ the Order means that the areas in Oudh 
may be decreased is not the correct con- 
struction, The first proviso deals with no- 
mination by the Chief Justice from time 
to time of not less than two Judges sit- 
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jurisdiction and power: 


A.LR, 


ting at? “Lucknow. R EETA ‘The words 
‘from time to time’ suggest not only that 
Judges may 
Lucknow. or vice’ versa but also that the 
number “may be’ increased or decreased 
according’ to exigencies, The only limi- 
tation on the number is that it shall not 
be less than two.” 
In paragraph 30 of the judgment it was 
laid down:— 

“The words ‘as the Chief Justice may 
direct’ mean that the Chief Justice exer- 


cises the power to direct what the areas - 


in Oudh are for exercise of jurisdiction 
by Judges at Lucknow Bench. Once that 
power is exercised, it is exhausted. The 
reason is that the areas once determined 
should hold good on account of certainty 
and to dispel problems being created from 
time to time by increase or decrease of 
areas.” 
Referring once again to para. 14 of the 
Amalgamation Order the Supreme Court 
in para, 32 of its judgment observed:— 5- 
“Paragraph 14 of the Order deals 
with the seats of the High Court at 
Allahabad and Lucknow. 


which states that unless the Governor nf 
the United Provinces with the concur- 
rence of the Chief Justice otherwise di- 
rects, not less than two Judges shall sit 
at Lucknow in order to exerdise in res- 
pect of cases arising in such areas in 
Oudh the jurisdiction and power vested 
in the-new High Court, The first pro- 
viso to para, 14 of the order specifies the 


instrumentality through which the juris- 


diction vested in the new High Court 
will be exercised in respect of cases aris- 
ing in Oudh. The direction which the 


Chief Justice has given once with regard 
to the areas in Oudh remains unalter- 








ed.” 


(Emphasis supplied.) 

Similarly in paragraph .33 of the judg- 
ment it was observed: 

“The second part of ‘the first proviso 
to para. 14 of the Order which speaks of 
cases arising in such areas in Oudh as 
the Chief Justice may direct do not at- 
tract the application of the words ‘from 
time: to time’, The second part of the 





first proviso to paragraph 14 shows that -. 








such areas in Oudh-as the Chief Justice 
may direct are areas in respect of which 
once.such direction is given, there is no 











come from Allahabad to’ 


It is only the | 
first proviso to Paragraph 14 of the Order `’ 


toy, 


ra 


intention in the Order to exercise such A F 











power of direction from time to time. 
(Emphasis supplied). : 
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The Supreme Court, therefore, set aside 
the conclusion of the High Court that the 
areas in Avadh could be increased or 
decreased by the Chief Justice from time 
to time, The conclusions were then sum- 
med up in paragraph 37 and paragraph 
38 of the aforesaid Supreme Court judg- 
ment as under: 


“To sum up, our conclusions are as 
follows, First, there. is no permanent seat 
of the High Court at Allahabad. The 
seats at Allahabad and at Lucknow may 
be changed in accordance with the pro- 
visions of the Order. Second, the Chief 
Justice of the High Court has no power 
to increase or decrease the areas in Oudh 
from time to time. The areas in Oudh 
have been determined once by the Chief 
Justice and, therefore, there is no scope 
for changing the areas, Third, the Chief 
Justice has power under the second pro- 
viso to paragraph 14 of the Order to di- 
rect in his discretion that any case or 
class of cases arising in Oudh areas shall 
be heard at Allahabad, Any case or class 
of cases are those which are instituted at 
Lucknow, The interpretation given by 
the High Court that the word ‘heard’ 
confers powers on the Chief Justice to 
order that any case or class of cases aris- 
ing in Oudh areas shall be instituted or 
filed at Allahabad instead of Lucknow is 
wrong. The word ‘heard’ means that 
cases which have already been instituted 
or filed at Lucknow may in the discre- 
tion of the Chief Justice under the se- 
cond proviso to paragraph 14 of the 
Order, be directed to be heard at Allaha- 
bad. Fourth, the expression ‘cause of’ ac- 
tion’ with regard to a civil matter means 
that it should be left to the litigant to 
institute cases at Lucknow Bench or at 
Allahabad Bench according to the cause 
of action arising wholly or in part with- 
in either of the areas. If the cause of 
action arises wholly within Oudh areas, 
then the Lucknow Bench will have juris- 
diction, Similarly, if the cause of action 
arises wholly outside the specified areas 
in Oudh then Allahabad will have juris- 
diction, If the cause of action in part 
arises in the specified Oudh areas and 
part of the cause of action arises outside 
the specified areas, it will be open to the 
litigant to frame the case appropriately 
to attract the jurisdiction either- at 
Lucknow or at Allahabad, Fifth, a crimi- 
nal case arises where the offence has been 
committed or otherwise as provided in the 
Criminal Procedure Code. That will at- 
.tract the jurisdiction of the Court at Al- 
Jahabad or Lucknow. In some cases de- 
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pending on.the facts and the provision re- 
garding jurisdiction, it may arise in either 


. place. 


“Applications under Article 226 will 
similarly lie either at Lucknow or at 
Allahabad as the applicant will allege 
that the whole:of cause of action or part 
of the cause of action arose at Lucknow 
within the specified area of Oudh or part 
of the cause of action arose at a place 
outside the specified Oudh areas.” 


10. The Supreme Court in Nasir- 
uddin’s case (AIR 1976 SC 331) (supra) 
has thus held inter alia, that the Chief 
Justice of the High Court has no power 
to increase or decrease. the areas in Avadh 
from time to time. The areas in Avadh 
having been determined once by the Chief 
Justice, there was no scope for changing 
the areas, It has clearly laid down that 
the second part of the first proviso to 
para 14 of the Amalgamation Order 
shows that such areas in Avadh ag the 
Chief Justice may direct or areas in res- 
pect of which once such direction is 
given, there is no intention in the Order 
to exercise such power of direction 
from time to time. 


11. Mr. Jagdish Swarup submitted 
that the aforesaid proposition of law so 
declared by the Supreme Court should 
apply prospectively, On the principle of 
prospective overruling, Mr. S. C. Khare 
supplemented the argument by saying 
that the rule laid down by the Supreme 
Court in Nasiruddin’s case should not 
govern past transactions but may 
apply in the future, and in sup- 
port of his contention he strongly re- 
lied upon Linkletter v. Walker, (381 US 
618). In order to appreciate the argu- 
ment of the learned counsel it would be 
appropriate to examine the content and 
growth of the principle of ‘prospective 
overruling’, 


12, Blackstone in the memorable 
past had observed in his Commentaries 69 
(15th Ed. 1809) that the duty of the Court 
was “not to pronounce a new rule but to 
maintain and expound the old one”, A 
Judge, according to him, “did not make 
the law but only discovered or found the 
true law. If a subsequent decision over- 
ruled the earlier one, the latter decision 
did not make law but only discovered the - 
correct principle of law. It necessarily 
implied retroactivity. Thus according to . 
the traditional common law view based 
upon Blackstonian theory all overruling . 
decisions were. operative retrospectively 
as well as prospectively, The theory that 


nk 


ot M 


law, 
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the Court is mere discoverer of law rather 
than maker of law was, however, reject- 


“ed as a myth by Austin and other jurists, 


namely, George F, Canfield Robert Hil- 
freman, J. H. Wigmore and Cardozo who 
propounded the doctrine, of prospective 
overruling. Blackstone’s theory does not 
any more hold the field. 

13. The law-making function of 


Courts has now been clearly recognized. 


A Judge not only discovers law but also 
makes law. ° Whether the source of law 
is constitution, statute, document, common 
Jaw principle or administrative order, its 
scope and application is sooner or later 
made an issue before the court in a liti- 
gation process. Law is the product of 
this litigation process. In the days we 
are passing through there is an awaken- 


‘ng that the common man should know, 


and if necessary, be told through proper 
agencies, of his legal rights and obliga- 
tions, Expansive ideas about what Judges 
ought to do are pouring in. Courts are 
playing an important and significant role 


"Gn bringing about the desired change in 


the society. There is no gainsaying that 
even the existing . judicial mechanism 
functioning in trial-type adversarious 
hearings does formulate legal norms in 
large polycentric disputes, These legal 
norms have binding force and are laws. 
Law is the manifestation of the sense of 
community. Judges translate the needs and 
desires of society into the language of 
It has a capacity to grow and it 
must grow. Law which is a resulting 
product of a litigation process is not found 
but made. “The process being legislation 
it demands the legislator’s wisdom” (see 
the Nature of Judicial Process by Car- 
dozo). In his thoughtful words Cardozo 
said - 
"the Judge, however, legislates only 
between the gaps and fills the open spa- 
ces in law, The power to declare the 
law carries with it the power and: with- 
in limits the duty to make law when none 
exists.. In numerous cases the law is so 
clear that Judges have no discretion. 
They have the right to legislate within 
gaps, but often there are no gaps, The 
modern philosophy of law seems to main- 
tain that the Courts must keep the legal 
doctrines up-to-date with the mores by 
continual restatement and by giving them 
a continually new content. With new 
conditions there must be new rules.” 

The sociological approach to 
a problem demands a search for social 
justice, Precedents have a recognised 
position in the. administration of justice, 
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tut- the -rule of adherence to precedents 

need -be in some’ degree relaxed. This is 
all the more necessary so as to keep the 
law in harmony with social environment. 
A rule of law having grown in a remote 
past may not be found to serve the pre- 
sent generation, It is, therefore; always 
possible that a Judge will elect to over- 
rule a controlling rule of former decision 
and as pointed out by Cardozo” if Judges 
have woefully misinterpreted the mores 
of their day or if the mores of their day 
are no longer ‘those of ours they ought 


not to tie, in helpless submission. the 
hands of their successors’, A Judge 
while interpreting a document or sta- 


tute, a provision of common law or con-- 
stitutional law enacts ; 
philosophy in tune with the spirit of the- 
age, 


15. 
Kesavananda Bharti v, State of Kerala, 


(1973-4 SCC 225) = (AIR 1973 SC 1461)’ « 


Justice Mathew observed:— 


“The judicial function is, like legis- - 
lation, both creation and application of 
law. The judicial function is ordinarily 
determined by the general norms both as 
to procedure and as to the contents of 


the norm to be created, whereas legisla- , - 


tion is usually determined by the Consti- 
tution only in the former respect, But 
that is difference in degree only, From 
a dynamic point of view, the individual 
norm created by the judicial decision is 
a stage in a process beginning with the’ 
establishment of the first Constitution,’ 
continued by legislation and customs, and 
leading to the judicial decisions. The 
Court not merely formulates already ex- 
isting law although it is generally as- 
serted to be so. It does not only ‘seek’ 
and ‘find’ the law existing previous to 
its decision, it does not merely 
pronounce the law which exists ready and 
finished prior to its pronouncement, Both 
in establishing the presence of the condi- 
tions and in stipulating the sanction, the 
judicial decision has a constitutive cha- 
racter, The law-creating function of the 
courts is especially manifest when the 
judicial decision has the character of a 
precedent, and that means when the judi- 
cial decision creates a general norm. 
Where the courts are entitled not only to 
apply pre-existing substantive law in 
their decisions, but also to create new 
law for concrete cases, there is a com- 
prehensible inclination to give these judi- 
cial decisions the character of precedents. 
Within such a legal system, courts are 


into law a social- 


In the historic decision Mo 


1976 Ram Lakhan v. Sunni Central 
legislative organs in exactly the same 
sense as the organ which is called’ ‘the 
legislator in the narrower and ordinary 
sense of the term. Courts are creators of 
general legal noms, Lord Reid said: 


Their was a time when it was 
thought almost indecent to suggest that 
judges make law-they only declare it, 
Those with a taste for fairy tales seem 
to have thought that in some Alladdin’s 
Cave there ig hidden the Common Law 
in all its splendour and that on a Judge’s 
appointment there descends on him know- 
ledge of the magic words Open Sesame. 
But we do not believe in fairy tales any 


..more,” 


I do not think any person with a sense of 


‘“péalism believes today as Blackstone did 


that the law declared by the Courts has 


` a platonic or ideal existence before it is 


~ ‘courts also make 


_ sermon of Bishop Hoadly 


‘the momentous influence 


expounded by Judges, John Chipman 
Gray said that in the last analysis the 
our statute law and 
from the famous 
that whoever 
has absolute power to interpret the law, 
‘it is he who is the law-giver not the one 
who originally wrote it. 


15-A. “It is somewhat strange 
that judicial process which involves law- 
making should be called ‘finding the law’ 
some simple hearted people believe that 
the names we give to things do not mat- 
ter, But though the rose by any other 
name might smell as sweet, the history 
of civilization bears ample testimony to 
of names, At 
any rate, whether the process of judicial 
legislation should be called finding or 
making the law is undoubtedly of great 
practical moment”. Nobody doubts today 
that within the confines of vast spaces, 
a judge moves with freedom which 
stamps his action as creative. “The law 
which is the resulting product is not 
found, but made, The process, being le- 


quoted the passage 


gislative, demands the legislator’s wis- 
dom.” 
Courts have thus a significant voice of 


creating laws, the basic task of legisla- 
tors. In the absence of anything in the 
enactment to show that it is to have ret- 
rospective operation, a statute cannot be so 
construed as to have the effect of alter- 
ing the law applicable to pending litiga- 
tions at the time when it was passed (See 
Garikapati v, Subbiah Choudhary, AIR 
1957 SC 540). A Judge made law, how- 
ever, may be retrospective as well as 
prospective or only prospective in opera- 
tion and it ij now-generally recognised 
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that ‘the -Court has a` power to hold that 


‘the*rule -established by an overruling de- 


cision .will operate in the future- only and 
will not even be operative upon the par- 
ties to the overruling case. 


16. ‘Prospective overruling’ is an 
example of judicial law-making. Under 
this ‘device the instant case is decided 
under the old rule but warning is given 
that future cases would come under a 
tule which the Court then announced. It 
puts a limitation on the application of 
the principal findings in the case. It con- 
notes that a decision laying down a prin- 
ciple which had held the fleld is overrul- 
ed and a new principle is propounded. 
The technique of prospective overruling 
germinated in Bingham v. Miller, (1848) 
17 Chio 445 and was referred to by 
Wigmore in his editorial preface to Science 


of Lega] Method (9 Modern Legal Philo- ~- 


sophy Series, 1917), In his eloquent 


speech made before the New York Bar- £ 


Association Justice Cardozo emphasised 
the need of the ' doctrine of prospective 
overruling and put it succinctly in his 
decision in Great Northern Rly, Co. v. 
Sunburst Oil and Ref. Co., (1932) 77 Law 
Ed 360, Rejecting the plea that the de- 
cision of a Court overruling its earlier 
decision and not giving its rule retroac- 
tive operation violated the due process 
clause of the 14th Amendment Justice 
Cardozo said: 

“This: is not a case where a Court-in 
overruling an earlier decision has come to 
the new ruling of retroactive dealing and 
thereby has made invalid what was fol- 
lowed in the doing. Even that may often 
be done though litigants not infrequently 
have argued to the contrary ............ 
This is a case where a Court has refused 
to make its ruling retroactive, and the 
novel stard is taken that the Constitu- 
tion of the United States is infringed by 
the refusal. We think that 
Constitutior. has no voice upon the. sub- 
ject. A state in defining the elements of 
adherence to precedent may make a choice 
for itself between the principle -of for- 
ward operation and that of relation back- 
ward, It may be so that the decision of 
the highest Courts, though later overrul- 
ed, was jaw nonetheless for interme- 
diate transactions, ..........4. On the other 
hand, it may hold to the ancient dogma 
that the law declared by its Courts had . 
a platonic or ideal existence before the 
act of declaration, in which event, the.: 
discredited declaration f 


“will be viewed as if it had never 
- been and to reconsider declaration as law 


the Federal 
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from the beginning. The choice for any. 
state may be determined by the juristic 
philosophy of the Judges of her Courts, 
their considerations of law, its origin and 
nature,” 


17. It was thus ruled in Sunburst 
case (1932) 77 Law Ed 360 that there was 
no constitutional objection to a state 
court’s making a choice for itself, in over- 
ruling an earlier decision, as tọ whether 
the new rule declared by it should ope- 
rate prospectively only or should apply 
also to past transactions. The United 
State Supreme Court affrmed the state 
court decision overruling an earlier case 
involving the construction of a state rail- 
road rate-fixing statute, where the state 
court, in overruling the earlier case re- 
fused to make the new rule retrospec- 
tive and held that the parties to the 
instant case were controlled by the law 
as established in the overruled case, 


18. The doctrine of prospective 
overruling came in the forefront soon 
after the decision in Mapp v. Ohio, (1961) 
6 Law Ed 2nd 1081 wherein it was held 
that the exclusion of evidence seized in 
violation of the search and seizure provi- 
sions of 14th Amendment wag required of 
the states by the Due Process Clause of 
the 14th Amendment, Illegally seized 
evidence was held to be not admissible in 
a criminal trial in the state courts. Faced 
with the prospect of retrial of many crimi- 
nals whose convictions had become final 
had Mapp been applied retrospectively, it 
was suggested by several eminent jurists 
of the day that Mapp should apply pros- 
pectively only. Professor Bender in his 
article. “The Retroactive Effect of An 
Overruling Constitutional Decision: Mapp 
v. Ohio suggested that the purpose of 
Mapp was not directed’ to the past but to 
the future and that “the imperative of 
judicial integrity” had been the most com- 
pelling reason for applying such essential 
rules of evidence uniformly in both State 
and Federal Courts, Prof. Freund in his 
article ‘New Vestas in Constitutional 
Law” and Traynor in his paper “Mapp v. 
Ohio at Large in Fifty States” also came 
out with their suggestions pointing out 
the efficacy of the doctrine of prospec- 
tive overruling, Prof. Currier, however, 
was critical of the application of the 
doctrine of prospective overruling and 
pointed out five factors as relevant to the 
. decision whether or not to apply a deci- 

sion retroactively equality, the image of 
justice, reliance on law as contempora- 


neously interpreted, stability and effici- 


A.I. R. 


ency. Of the Administration of Justice, 
Prof. Mishkin and Prof, H. Shschwartz 
also dealt with the doctrine in their own 
way.. Ultimately the United States Sup- 
reme Court considered the question of 
applicability of the doctrine of prospec- 
tive overruling in Linkletter v. Walker, 
(14 Law Ed 601) when the question of 
retroactivity of Mapp v. Ohio came be- 
fore it. Mapp had overruled, J. A, Wolf 
v. State of Colorado, (95 Law Ed 1782) to 
the extent that it failed to apply the ex- 
clusionary rule to the States, Linkletter 
was convicted on May 28, 1959 by the 
District Court. At the time of his ar- 
rest he had been under surveillance for 
two days as a suspect in connection with 
another burglary, He was taken to the 
police station, searched, and keys were 
taken from his person, After he was 
booked and placed in jail, other officers 
took his keys, entered and searched his 
house and seized certain property and 
papers, Later his place of business was 
entered and searched and seizures were 
effected. These intrusions were made 
without a warrant. The State District 
Court held that the arresting officers had 
reasonable cause for the arrest under 
Louisiana Law and finding probable cause 
to search as an incident to arrest it held 
the seizures valid. The Supreme Court 
of Louisiana affirmed in February, 1960. 
On June- 19, 1961 Mapp was announced. 
Linkletter then filed a habeas corpus 
petition in the State Court on the basis of 
Mapp, The writ being denied in the. Loui- 
siana courts, he then filed a like applica- 
tion in the United States District Court. 
After denial there he appealed and the 
Court of Appeals affirmed. It found the 
searches too remote from the arrest and 
therefore illegal, but held that the con- 
stitutional requirement of exclusion of 
evidence under Mapp was not retrospec- 
tive. He then approached the United 
States Supreme Court. Clark, J., expres- 
sing the view of seven members of the 
Court held that the Mapp rule did not 
operate retrospectively upon cases ‘finally’ 
decided prior to the Mapp case, Dealing 
with the question of prospective overrul- 
ing it was held that retroactive opera- 
tion of an overruling decision is neither 
required nor prohibited by the Constitu- 
tion; whether and to what extent a new 
rule adopted in an overruling decision 
will be given retroactive effect is not a 
matter of constitutional compulsion but 
a matter of judicial policy to be deter- 
mined by the court after weighing the 


merits and demerits of the particular case, 


1976 


by looking to the prior history of; the 
rule in question, its purpose and effect, 
and whether retrospective application. will 


further or retard its operation,” Further , 


it was observed that the new rule would 
also be applicable to cases still pending 
on direct review at the time the overrul- 
ing decision was rendered but would not 
be applicable to convictions which had 
become ‘final’ - before rendition of the 
overruling decision. The Court explain- 
ed that by ‘final’ it meant that the judg- 
ment of conviction had been rendered, the 
availability of appeal had been exhausted 
and the time for petition for certiorari 
had elapsed. Although the overruling 
decision involved the- admissibility of evi- 
dence obtained through an unreasonable 
search and seizure, the Court rejected the 
contention that the operation of the deci- 
sion should date from the day of the 


` seizure in the overruling case, rather than 


the date of the judgment of the court. It 
was said that the date of seizure had no 
legal significance and that the date of the 
overruling decision was the crucial date 
and the better cut off time, The pros- 
pective and retroactive techniques were 
thus’ combined in Linkletter while it was 
held that the rule established was to ap- 
ply to cases where direct appeals were 
pending when the decision was made. 


19. In Warring v. Colpoys, (1941) 
86 Law Ed 543) it was pointed out that 
once a party’s rights have been finally 
determined through litigation, an attempt 
to-reopen a question on the basis of an 
overruling decision would be contrary to 
the principles of res judicata, and that if 
an overruling decision is applied to a 
case which has previously reached a final 
judgment “that means that just about 
everybody was fooled”, Similarly, it was 
recognised in Jackson v, Harris, (43 F 2d 
513) that an overruling decision should be 
denied retroactive application Where con- 
tracts have been entered into or rights or 
titles acquired on the basis of the overrul- 
ed decision. Linkletter v. Walkar 14 Law 
Ed 2nd 601 (supra) was followed in Dan 
Tahan v. Shett, (15 Law Ed 2nd 453) 
which denied retroactive effect to the new 
rule that the privilege against self-incri- 
mination clause of the American Consti- 
tution prohibits the prosecution in a State 
or Federal trial from commenting upon 
the fact that the accused had not taken the 
stand to testify at his trial, So, while 
preserving the important aspect of Link- 
letter, that is, the “standard of no likeli- 
hood or unreliability’ Tehan was an ex- 
tension of Linkletter. Again, in Sylves- 


Ram Lakhan v, Sunni Central: 
; iter Johnson VY. 


‘overruling decision was 


Board of Waqf (FB) [Prs, 18-21] AIL 541 


) State of New Jersey, 
(1966) 16 Law Ed 2nd 882) it was reit- 
rated that in determining whether to give 
retrospective or prospective effect to its 
decisions adopting new rules, a court 
will look to the: purpose of the- particular 
new rule involved, the reliance placed 
upon the former rule, and the effect on the 
administration of justice of a retrospective 
application of the new rule, and that even 
if a new judicia] rule had already been 
applied to the parties before the Court in 
which the new rule was announced, such 
application did not foreclose the possibi- 
lity of applying the. decision only pros- 
pectively with respect to the other par- 
ties. The constitutional principles an- 
nounced in Escobedo v. Illinois, ( (1964) 12 
Law Ed 2nd 977) holding inadmissible 
under the Sixth and Fourteenth Amend- ` 
ments evidence of pre-trial statements of 
a state criminal defendant were held not 
to apply retrospectively to cases still’ on 
direct appeal when the Escobedo case was 
decided, but to apply only to trials begun 
after the date on which the Escobedo de- 
cision was announced. A stricter test was 
thus applied in Johnson v. New Jersey,’ 
( (1966) 16 Law Ed 2nd 882) that the new 
rule would not apply retrospectively to 
cases which were pending on appeal when 
the overruling case was decided, but 
would apply only to trials begun after 
the date on which the decision in the 
announced, It 
thus. goes beyond Linkletter in denying 
application of the new rule not only to 
cases which had become ‘final’ prior to 
the new ruling but also to the cases the 
trial proceedings of which had been be- 
gun beforehand, $ 


20. In England, Lord Simon in 
Jones v. Secy. of States, (1972 AC 944) 


- commended the technique of prospective 


overruling in his after-thought note added 
to his judgment, though he preferred to 
leave the question and extent of its inter- _ 
pretation to Parliament. The House of 

Lords in Hedley Byrne v. Heller, (1964 
AC 465) indulged in what amounted to 
prospective overruling inasmuch as while 
they should have limited themselves to 
the exclusion of liability clause in the de- 
pendent’s statement they ‘chose instead to 


enunciate ...... a future principle of res- 
ponsitbility.’ 
1. Mr. M. D. A. Freeman while 


dealing with the doctrine of prospective 
overruling in his article ‘Standards 
Adjudication, Judicial Law Making and 
Prospective Overruling’ published in Cur- 


af > 
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rent Legal Problems, 1973 Vol. 26, p, 166° 


concluded that ‘prospective overruling 
does not and, in spite: of superficial at- 
tractions, it is a technique which does not 
-commend itself.” 

22, C. K. Allen in ‘Law in the 
Making’ has observed that the “function 
of the Judge is to interpret, not to legis- 
late; but in the process of interpretation 
he inevitably affects the development of 
the law, He ‘makes’ law only in a secon- 
dary or derivative sense; but the forma- 
tive effect of his interpretation on all the 
most essential principles of law.is of the 
highest and most lasting importance”, He 
further proceeds to observe: “The handi- 
cap of case-law is its rigidity and the 
‘time-lag’ from which it suffers in rela- 
tion to changing social conditions, Al- 
though the Common Law is constantly, 
but in many cases very slowly, passing 
through transformations, its inherent 
rigidity ig inconsistent with the claim of 
flexibility, ............ There is, however, at 
the present time, a marked disposition 
to mitigate, by various devices, the seve- 
rity of precedent which it tends merely 
to perpetuate error, and the whole sys- 
tem seems to be passing through a criti- 
cal phase in its long history.” 


23. A noticeable feature of Eng- 
lish case law, however, is that it does not 
lack judicial inventiveness in the fashion- 
ing and timing of relief to those who 
come to Courts for redress. 


24, In our country, the doctrine 
of prospective overruling was introduced 
for the first time in Golak. Nath v. State 
of Punjab, (AIR 1967 SC 1643) though its 
germination could be noticed -in Bengal 
Immunity Co. v. State of Bihar, (AIR 
1955, SC 661) where it was laid down 
that the Supreme: Court bad the power to 
overrule its earlier decisions, The earlier 
. judgment in State of Bombay v. United 
--Motors (India) Ltd., (AIR 1953 SC 252) 
-was: overruled, A plea was raised before 
the Court that there would be many 
transactions upset by the Court’s overrul- 
ing United Motors but this was-not found 
to be sufficient reason for not overruling 
that case. 

25, In Golak Nath’s 
1967 SC 1643) Subba Rao, 
for the majority observed: 

“As this Court for the. first time, had 
been called “upon to apply the doctrine 
‘evolved in a different country under dif- 
ferent circumstances, we would like to 
move varily in the beginning. We would 
lay down the following propositions (1) 


case (AIR 
J., speaking 


Thë ‘doctrine of prospective overruling 
can be invoked only in matters arising 
under our Constitution; (2) it can be ap- 
plied only by the highest court of the 
country ie., the Supreme Court as it has 
the constitutional jurisdiction to. declare 
law binding on all the courts in India; (3) 
the scope of the retroactive operation of 
the law declared by the Supreme Court 
superseding its ‘earlier decisions’ is left to 


its discretion to be moulded in accord- 


ance with the justice of the cause or mat- 
ter before it.” 


26, Golak Nath’s case has, how- 
ever, been overruled in Kesavananda 
Bharti v. State of Kerala, (AIR 1973 SC 
1461) (supra). 

27. Inasmuch aş it has a far 
reaching effect, the doctrine of prospec- 


tive overruling is to be applied cautiously| 


in our country in the background of 
Indian jurisprudence, It applies not only 
in cases in which earlier decisions have 
been overruled but it would apply also to 
a situation where the Court has upset a 
previous generally held point of law. As 
pointed out by Prof, Bender the decision 
whether or not to rule retroactive should 
generally be made. in the same judgment 
which determines that a change in the 
point of law is called for. The Cori. 
may declare law prospectively on the 
ground that the ends of justice: would be 
met in doing so. Further, the Supreme 


‘Court alone may apply this doctrine in- 


asmuch as it alone has the final say and 
the Jaw declared by it has the binding 
force throughout the: country. 

28. In view of the 
sion there is no escape from the conclu- 
sion that the doctrine of prospective over- 
ruling or prospective operation of new 
rule adopted by courts in overruling pre- 
cedent does not apply to the case in hand. 
No precedent was overruled by the Sup- 
reme Court and no new rule was evolved 
instead in Nasiruddin’s case (AIR 1976 
SC 331) (supra). The Chief: Justice of 
the new High Court had not passed the 
impugned orders on the faith of any then 
existing rule or generally held principle 
of law which would have been said to 
have been later overruled by the Sup- 
reme Court in Nasiruddin, The Supreme 
Court in Nasiruddin did not supersede. any 
of its earlier decisions, nor did it say 
that the law enunciated by it in that case 
would apply only , prospectively. The 
Supreme Court merely interpreted -the 
various provisions of para, 14 of the 
Amalgamation Order and in doing so it 
pointed out the scope of the power of the 


above discus-. 
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holding that the direction which the 
Chief Justice has given once with regard 
to the areas in Avadh remains unaltered. 
In other words, the ‘intention of the 
Amalgamation Order’ was made clear by 
pointing out that the exercise of the 
power by the Chief Justice could be 
made only once and that the Chief Jus- 
tice has no power to increase or decrease 
the areas in Avadh from time to time. 
There was thus no case. of overruling an 
earlier decision and evolving a new rule 
of law; hence there could be no question 
cf prospective application of the law dec- 
lared by the Supreme Court in Nasirud- 
din, The impugned order of 26th July, 
1948, was not passed on the basis of any 
established rule of law which could be 
said to be inconsistent with the rule en- 
unciated in Nasiruddin, The contention 
of Mr, Jagdish Swarup on this score can- 
not, therefore be accepted, 


29. Assuming that ~Nasiruddin’s 
case (AIR 1976 SC 331) fills in a gap in 
law in the Amalgamation Order by lay- 
ing down that the Chief Justice of the 
new High Court had the power to deter- 
mine the jurisdictional area of the Luck- 
now Bench of this High Court only once 
and having so determined it once, he had 
no power to increase or decrease that 
area, could it be said that the law so 
declared should operate prospectively 
only and that the Chief Justice can now 
pass an order in that behalf under para. 
14 of the Amalgamation Order after the 
date of the decision in Nasiruddin’s case 
and after making it he shall cease to 
have power and authority to make an- 
other order? And, could it also be said 
that even if the Chief Justice had passed 

-any order, which in fact he had, prior 
to the date of the decision in Nasirud- 
din’s case, all those earlier orders should 
not be construed in the light of the law 
declared by the Supreme. Court in Nasir- 
uddin ? In my view, these. questions must 
be replied in the negative, The. scope of 
power of the Chief Justice under para. 14 
of the Amalgamation Order was made 
plain in Nasiruddin. If the Chief Justice 
of the new High Court had ever passed 
an order under para, 14 with regard to 
the territorial jurisdiction of the. Lucknow 
Bench whether before or after Nasirud- 
din’s case the first order in point of time 


shall prevail and that first order was not 


. liable to be modified by increasing or 
decreasing the ‘area’. The contention of 
Mr. S. C, Khare that the law declared by 
the Supreme Court in Nasiruddin should 


i 
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Chief Justice of the new High Court’ by ’>not govern the past transactions, namely 


fhe past order or orders made under 
para. 14 of the Amalgamation Order is,- 
therefore, untenable and cannot be ac- 
cepted. 

30. Further, there. is nothing on 
record from which it could be inferred 
that the Chief Justice had not applied his 
mind while making his order dated 26th 
July, 1948, or that he: had acted in haste. 
The subsequent orders do not indicate. 
that the first order of 26th July, 1948 was 
passed without application of mind, 


a1. The contention that relevant 
considerations were not taken into ac- 
count while making the. order dated 26th 
July, 1948, and subsequent orders is 
equally devoid of merits, It was submit- 
ted by Mr. Khare that the relevant con- 
siderations were to be. ascertained from 
the. policy of paras. 7 and 14 of the 
Amalgamation Order and that the rele- 
vant. consideration was the abolition of 
Lucknow Bench, This contention, in my 
view, is meritless and stands concluded 
by the decision of the Supreme Court in 
Nasiruddin’s case (AIR 1976 SC 331). 
(supra). 


32. The question which, however, 
still falls for determination is whether the 
Chief Justice of the new High Court had 
ever given direction as to what the areas 
in Avadh are for exercise of jurisdiction 
and power by Judges sitting at Lucknow 
Bench in respect of cases arising in such 
areas. 


33. It was argued on behalf of the 
Allahabad High Court Bar Association 
that the. areas in Avadh have not been 
finally determined by the Chief Justice, 


‘that the Order dated 26th July, 1948 and 


all other subsequent orders relating to 
the determination of the areas in Avadh 
were interim orders of provisional or 


tentative nature ag was evident from ‘the a 


expression ‘until further orders’ used. in. 
the said orders, that the Chief Justice 
may now finally determine the areas in 
Avadh as required by para. 14 of the 
Amalgamation Order and, once he does so 
the same. would not be liable.to be chang- 
ed, The contention on behalf of the res- 
pondent as also the Avadh Bar Associa- 
tion wag that the..Chief Justice had al- 
ready determined the areas in Avadh per 
his order dated 26th July, 1948 and hav- 
ing so determined it once, the Chief Jus- 
tice hag no power to increase. or decrease 
the areas in Avadh from time to time for 
the purposes of para. 14 of the Amalga- 
mation Order and that the expression 
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‘until further orders’ was mere surplu-- 
sage and liable to be ignored. It is in 
this context that we have to see as to 
whether the Chief Justice of the new 
High Court has ever exercised his power 
to determine the areas in Avadh for exer- 
cise of jurisdiction by the Judges sitting 
at Lucknow Bench, If that power has 
once been exercised it has exhausted. 
The first order passed in this connection 
by the Chief Justice of the new High 
Court is admittedly Order No. 6102 dated 
26th July, 1948. It has already been 
quoted in extenso hereinabove, This 
order speaks that it has been passed in 
exercise of the power conferred on the 
Chief Justice under Clause 14 of the 
Amalgamation Order, The direction given 
by the Chief Justice determining 
areas in Avadh for the exercise of juris- 
diction by Judges at Lucknow Bench is 
- no doubt prefaced by the words ‘until 
further orders’. What is the meaning to 
be attached to the expression ‘until 
further order’? The word ‘until’ bears 
relation to time, It must, therefore, mean 
that it shall be operative till such time as 
another order is not passed. 


34, When the original order is 
made ‘until further orders’ it means that 
the original order shal] extend till further 
order in that behalf if not passed. The 
introduction of these words in the origi- 
nal order implies that the order may be 
reviewed at a later date, But so long as 
the review is not made the original order 
remains in operation, But the review can 
be made only when there is power to do 
so, If there is no such power it cannot 
be reviewed, The authority may use the 
expression ‘until further orders’ in the 
original order believing that he has the 
power to review whereas he has none. 
This bona fide belief in the power of re- 
view will, however, not make the origi- 
nal order void if it is otherwise within 
the scope of his power. The review be- 
ing beyond the power would make the 
subsequent order invalid having been 
passed in excess of power but the origi- 
nal order would remain unaffected. The 
Amalgamation Order speaks as a whole 
on the determination of the jurisdictional 
area of the Bench of the new High Courf 
sitting at Lucknow, The determination 
of that area was left to be made by the 
Chief Justice, He had to do that under 
para. 14, The area of operation was 
oriented on history. The erstwhile Oudh 
Chief Court at Lucknow exercised its ju- 
risdiction over the twelve districts of 
Avadh, For the exercise of jurisdiction 
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by the Lucknow Bench of the new High 
Court the territorial area was to be carv- 
ed out of those twelve districts. He had 
the power and authority to allocate all 
those twelve districts or some of them 
only to the Lucknow Bench, But this 
power he could exercise only once, Hav- 
ing exercised that power he ceased to 
have any power to modify, amend or 
rescind the order, The fusion of the 
Chief Court and the Allahabad High Court 
brought about the Amalgamation Order, 
resulted in a new High Court having its 
two seats one at Allahabad and the other 
at Lucknow. The new High Court has 
jurisdiction over the entire geographical 
area of Uttar Pradesh. The two Benches 
of the High Court have and should have 
a defined jurisdictional field of operation. 
A minimum of two Judges of the High 
Court are required to sit at Lucknow. 
Other Judges nominated by the Chief 
Justice shall also sit at Lucknow. The 
Chief Justice had to specify the territo- 
rial area over which the Lucknow Bench 
had to exercise jurisdiction. The para- 
mount purpose of para, 14 was to regu- - 
late the territorial jurisdiction of the two 
Benches and to assign cases or clasg of 
cases to be entertained and/or decided by 
each of them. The Chief Justice was 
conscious of his power which para, 14 
conferred on him. It seems from the 
expression ‘until further orders’ used in 
his order of 26th July, 1948 and subse- 
quent orders that he could, whenever he 
deemed fit, modify or amend his order 
and make another order. By condition- 
ing the order by the words ‘until further 
orders’ he meant to say that so long as 
he did not pass another order the origi- 
nal order dated 26th July, 1948, would 
remain operative, Whether the other 
order could or could not be passed de- 
pended on the law relevant thereto, If 
the law did not permit the passing of a 
subsequent order, the other order could 
not be passed and if despite legal bar an 
order was subsequently passed, it would 
be void and of no consequence, ` The Chief 
Justice was aware that he had a power 
and duty to perform under para. 14 and 
he did exercise that power and perform 
his duty by defining the territorial juris- 
diction of Lucknow Bench. But it appears 
that he also thought that he had the 
power to modify or amend his order by 
redefining the territorial jurisdiction of 
that Bench. The Chief Justice had no 
such power. He had the authority under 
para. 14 to specify the jurisdictional area 
of the Lucknow Bench only once. Whe- 
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ther he did so by making an order couch- 
ed in a language which gave it the cha- 
racter of an interim order by fixing its 
‘tenure’ to last until further orders or he 
made an unconditional order, his. autho- 
rity exhausted as soon as he made the 
order, He could not thereafter make an- 
other order in that behalf. He had to 
exercise his authority only once and it 
was immaterial] whether he did so by 
making an interim order or a final order. 
‘|In the circumstances, the Order dated 
26th July, 1948. being the first order, was 
the only effective order and the order 
dated 14th December, 1948 and other sub- 
sequent orders decreasing the ‘area’ 


were illegal and void, having been made ~ 


without the requisite power. 


35. Assuming that by using the 
words ‘until further orders’ the Chief 
Justice meant that he was passing one 
order on that date and that he would 
pass another order at a later stage, will 
the original order dated 26th July, 1948, 
be vitiated on that ground? The argument 
of Mr. S, C, Khare was that as the order 
was passed by the Chief Justice on the 
misapprehension of the scope of his power, 
it was void. But, what was the scope of 
the power of the Chief Justice under 
para. 14 and what was the misapprehen- 
sion, and what is the effect of misappre- 
hension on the original order and on sub- 
sequent orders? The power was to de- 
fine the territorial jurisdiction of Luck- 
now Bench. The power was to be exer- 
cisd only once, The Chief Justice. thought 
that he could modify his original order 
and even subsequent orders whenever he 
deemed it fit and proper, So he misap- 
prehended his power to modify or amend, 
a power which the Amalgamation Order 
did not confer on him, This misappre- 
hension could have the effect of vitiating 
the subsequent orders but not the origi- 
nal order which was passed within the 
scope of power and authority, If the 
Chief Justice passed an order under the 
belief that he might amend, or modify it 
subsequently by another order which 
power he did not have, that belief would 
mot render the original order void. He 
had the power to allocate an area to 
Lucknow Bench. In exercise of that 
power he allocated the whole of Avadh 
by his order dated 26th July, 1948. The 
order being within his competence was 
legal and valid. If he at the same time 
believed that he could on reconsideration 
or review, modify that order that assump-~. 
tion would not make the original order 
invalid, If an authority under a wrong 
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notion that he had power of modification 
or amendment or rescision passes an 
order which is within the ambit and 
scope of his power, that order would not 
be void, On the contrary, the subsequent 
order passed bona fide but in exeess of 
power would be void. The Chief Justice 
had the power to define only once the 
teritorial area of operation of the Luck- 
now Bench .and had no power to deter- 
mine it from time to time. If he thought 
that he had the power to go on passing 
the orders with regard to it and did pass 
orders accordingly, that would render the 
subsequent orders invalid inasmuch as he 
did not possess such power, but that mis- 
apprehension of the scope of his power 
to modify or amend, it, would not ren- 
der the original order void inasmuch as 
it was. within the scope of his power and 
not beyond it. 


36. A misapprehension of power 
would mean that the authority wielding 
that power either believed that it had no 
power which in fact he had, or that he 
believed to have a certain power which in 
fact he did not have. Misapprehension 
of the scope of power indicates that the 
authority concerned did not have the 
correct idea of the ambit and limits of 
his. power, But where the authority 
makes an order, which is well within the 
ambit of his statutory power but condi- 
tions it with regard to the time during 
which the order will remain operative 
and effective by fixing a particular date 
or ‘until further orders’ it would not be 
an action taken under the misapprehen- 
sion of the scope of power, It may be 
that the statute may not have empower- 
ed him to fix a time limit during which 
the order was to remain operative but 
that would not render the whole order 
invalid, 


37. In the instant case the Chief 
Justice had the requisite power to deter- 
mine the territorial jurisdiction of the 
Bench sitting at Lucknow vide para. 14 
of the Amalgamation Order: In exercise 
of that power he passed an order on 26th 
July, 1948. That order in so far as it 
specified the whole area of Avadh for the 
exercise of jurisdiction by the Judges of 
this Court sitting at Lucknow was per- 
fectly valid and in accordance with law. 
The ambit of his power would have been 
exceeded had he included any area of the 
erstwhile Province of Agra within the 
territorial jurisdiction of the Lucknow 
Bench, but if he made the order with re- 


gard to the area of Avadh he did not go 
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beyond the limits of his power.. The 
Chief Justice had, however, said in the 
aforesaid order that it shall remain ope- 
rative ‘until further orders’, But he had 
no jurisdiction to make any further 
order in that behalf. Hence, even if any 
further order was contemplated to be 
made or in fact made, it would have no 
nullifying effect on the original order. If 
a condition with regard to the duration 
of the order is imposed under ‘a mis- 
taken view that he had such power or in 
ignorance of the fact that he had no such 
power, that portion of the order impos- 
ing that condition would be liable to be 
ignored having no legal validity. The 
order dated 26th July, 1948, is, therefore, 
valid and operative, All subsequent 
orders modifying the first order dated 
26th July, 1948, were obviously passed 
without jurisdiction, hence were bad and 
invalid, ae 


38, It was. also urged that under 
para, 14 of the Amalgamation Order the 
Chief Justice could not direct that the 
Judges sitting at Lucknow shall exercise 
their jurisdiction in cases arising in the 
‘whole area of Avadh’. The argument 
was that the expresson “cases arising in 
such areas in Oudh as the Chief Justice 
may direct”. connotes that the area which 
could be directed to be allocated to 
‘Lucknow Bench would not be the whole. 
of Avadh but less than the whole and 
that the Chief Justice should have speci- 
fied the districts or the area, I find my- 
self unable to accept this interpretation 
of para. 14 of the Amalgation Order, The 
Chief Justice could direct. that all the 
twelve Districts comprising ‘the whole of 
‘Avadh’ or a few of those districts would 
constitute the territorial jurisdiction of 
the Lucknow Bench of this Court, The 
Chief Justice Chose to direct that .the 
Judges sitting at Lucknow shall exercise 
their jurisdiction over cases arising in the 
‘whole of Avadh’, The term ‘whole of 
Avadh' obviously meant all the twelve 
districts which comprised Avadh. The 
Chief Justice instead of naming separa- 
tely all the said twelve districts chose to 
say ‘whole of Avadh.’ It would be incor- 
rect to say that he had not specified the 
area. That part of the order dated 26th 
July, 1948 does not suffer from the vice 
of vagueness or indefiniteness and is per- 
fectly legal, Only the duration of that 
order was. made indefinite by using the 
words ‘until further orders’ but that in- 
definiteness in the tenure of the order 
would not, as pointed out hereinabove, 
render it invalid, ; ; a 
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39. For the discussion in the fore- 
going, I am of the view that the Bench 
of the High. Court at Lucknow and not 
the Bench at Allahabad has jurisdiction 
and power in respect of cases arising in 
the whole of erstwhile Oudh, which com- 
prised of the twelve districts, including 
the district of Faizabad, referred to here- 
inabove. The present appeal was, how- 
ever, filed in this Court before the Bench 
sitting at Allahabad. The appellants did 
approach this Court but presented their 
appeal before a wrong Bench of the 
Court. The defect can, however, be 
cured. In my opinion, the ends, of jus- 
tice would be met if the appeal is sent 
to the Bench of this Court sitting at 
Lucknow to have it registered there and! 
i with it further in accordance with 
aw $ 

40. Let the appeal be now listed 
before the Bench concerned with this 
Po for further orders according to 
aw, ; 

R. B. MISRA, J.:— I also agree and 
have nothing more to add. 

H. N. SETH, J.:— I agree. 

S. B. MALIK, J.:— I agree. 

YASHODANANDAN, J.:—. 
and have nothing to add, 

Order accordingly, 


I concur 
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The New Bank of India Ltd., Peti- 
tioner v. The State of U, P, and others, 
Respondents. 

Civil Mise, 
D/- 13-10-1976, 

(A) U. P. Imposition of Ceiling on 
Land Holdings Act (1 of 1961), Sections 
12-A, 11, 9-A,.13 (2) and 17 — Bank a 
mortgagee of certain agricultural lands -— 
Proceedings for declaration of surplus 
land of mortgagor — Bank does not ac- 
quire Bhumidhari rights — It is. not en- 
titled to be impleaded in the proceedings 
— It cannot also ask that particular land 
mortgaged to it should not be declared 
surplus, (U. P. Agricultural Credit Act 
(19 of 1973), Section 9-A.) 

< .From the provisions of Section 12-A 
it will be noticed that the surplus land 
of a ‘tenure-holder’ has to be determined 
by the Prescribed Authority in such. a . 
manner that as far as possible, the land 
which is declared surplus, is land other 
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than the land ‘mortgaged to a Bank or 
other institutions mentioned in sub-sec- 
‘tion. This provision obviously contem- 
plates. that surplus Jand of a ‘tenure-hol- 
der’ which is mortgaged can be declared 
to be surplus land. The other significant 
feature of Section 12-A is. that the choice 
of indicating the land which the ‘tenure- 
holder’ wishes to retain, has been given 
only to the ‘tenure-holder,’ and not to a 
Bank. In other words, a Bank cannot ask 
that any particular land which is mort- 
gaged to it by a tenure holder, should 
not be declared to be surplus. The mort- 
gagee.Bank is neither a ‘Bhumidhar” 
nor a sirdar nor as asami of the 
Gaon Sabha, nor an asami mentioned in 
Section 11 of the U, P. Zamindari Aboli- 
tion and Land Reforms Act; nor a te- 
nant under the U. P. Tenancy Act, 1939. 
Further in view of Section 9-A of the 
U, P, Agricultural Credit Act the moment 
a charge or mortgage is reported, the 
particulars of a charge or mortgage or 
any variation: thereof ig to be entered in 
the record of rights relating to the land 
in respect of which such charge or mort- 
gage has been created or variation had 
- been made, Consequently a Bank cannot 
claim to be heard in proceedings under 
Section 11 of the U. P. Imposition of Ceil- 
ing on Land Holdings Act. 

_ (Paras 9, 13, 15 and 18) 

D, K. Sinha, for Petitioner; Standing 
Counsel, for Respondents. 

.B. N. SAPRU, J.:— The petitioner, 
the New Bank of India Ltd., is a banking 
company carrying on its business in 
India, 
plied to the petitioner bank for cash cre- 
dits. and offered 2535 acres of their bhu- 
midhari land situate in village Meedu- 
wala, Pargana and Tehsil Najibabad, 
district Bijnor as security. Apart from 
offering their land as security, they also 
offered certain movable properties as 
security. This was some time in the year 
1969. This offer was accepted by the 
Bank and a mortgage `of the aforesaid 
land was executed in favour of the bank 
and accordingly a cash credit account No. 
127 was opened by the Bank in- their 
favour. According to the Bank, a sum of 
Rs, 7,50,557.55 P. was outstanding in the 


aforesaid current account as on Septem- 


ber 8, 1976 excluding interest from 1st 
July, 1976. Respondents Nos. 3 to 6 again 
requested the petitioner Bank to grant 
another cash credit limit of six lakhs, 
This offer. was again accepted and a cash 
credit account No. 129 was opened on 8th 
October, 1969, in the name of Seth Mohan 
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Lal, Hindu undivided family, to be ope- 
rated by Seth Mohan Lal as karta of the 
family. As security -for the aforesaid 
amount Respondents Nos, 3 to 6 executed 
a fresh mortgage of the agricultural hold- 
ing comprising of 2535 acres of bhumi- 
dhari land situate in village Meeduwala 
Pargana and Tehsil Najibabad. district 
Bijnor including the buildings standing 
thereon. The creation of the aforesaid 
mortgage was affirmed by respondents 
Nos. 3 to 6 by two letters dated 8-10- 
1969. When the cash credit account No. 
129 was opened, a number of documents 
were executed in favour of the petitioner 
Bank. It is stated that on July 24, 1976, 
a sum of Rs. 1,95,781.65 was outstanding 
towards the petitioner Bank, excluding 


interest accrued after 24th June, 1976. 


2. It is stated in the petition that 
the Accountant of the petitioner Bank re- 
ceived a notice from the Prescribed Au- 
thority under the U. P. Imposition of 
Ceiling on Land Holdings Act, 1960 to 
bring a statement of accounts Nos, "127 
and 129-of respondents Nos, 3 to 6. It is 
stated that it is only when this notice was 
received that the petitioner Bank dis- 
covered that proceedings were going on 
for the determination of surplus land 
held by respondents Nos, 3 to 6 as ‘Bhu- 
midhars’, 


3. The -petitioner states that after 
coming to know that the mortgaged land 
was likely to be declared surplus in pro- 
ceedings under the U. P. Imposition of 
Ceiling on Land: Holdings Act, 1960 (here- 
inafter referred: to as the Ceiling Act), it 
moved an application under Order 1, Rule 
10 C. P. C. for getting itself impleaded 
as a party in the aforesaid proceedings 
before the Prescribed Authority. 


4. The main contention of the 
petitioner Bank in the application was 
that it was a mortgage of the bhumidhari 
land of respondents Nos, 3 to 6 and under 
the provisions of Section 5 (2) (d) of the 
Ceiling Act the Land sought to be declar- 
ed surplus, could not be declared surplus 
as it was held by the petitioner Bank, be- 
cause the petitioner was a Bank as defined 


_in clause (c) of Section 2 of the U., P. Ag- 


ricultural Credit Act, 1973 (hereinafter 
referred to as the Credit Act).- It was 
further the case of the petitioner Bank 
that the mortgage operated as a transfer 
of an interest in an immovable property, 
ie., the mortgaged land, in favour: of 
the Bank and, as such the land wag held 
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by the Bank and could not be declared 
surplus in view of Section 5 (2) (d) of 
the U, P, Ceiling Act, which excludes 
land held by a Bank from the operation 
of the Act, In this conrfection it was 
stressed that under Section 58 of the 
Transfer of Property Act a mortgage be- 
ing a transfer of an interest in the im- 
movable property the petitioner Bank 
after the creation of the mortgage had 
an interest in the land. In this connec- 
tion it was submitted that respondents 
Nos. 3 to 6 had only an equity of vre- 
demption in the land. 


5. The Prescribed Authority by 
its order dated 28-8-1976 rejected the 
application of the Bank. It found that 
the petitioner Bank cannot be deemed to 
hold the land; though it did have a charge 
on the land involved in the proceedings. 
‘It further held that Section 14 (2) of the 
Ceiling Act provides that surplus land 
shall stand transferred to and vest in the 
State Government free from all encum- 
brances and all rights, title and ‘interest 
of all persons in such land shall, with 
effect from such date, stand extinguished. 
The Prescribed Authority pointed out in 
its order that the proviso to Section 14 
(2) of the U. P, Ceiling Act provides that 
the encumbrances, if any, attached to 
the land shall stand attached to the com- 
pensation payable under Section 17 of 
the Act. It went on to hold that in view 
of this provision the interest of the peti- 
tioner Bank was amply safeguarded and it 
did not appear necessary to grant it any 
separate opportunity to file objections. 


6. Aggrieved by the order of the 
Prescribed Authority the petitioner Bank 
has filed the instant writ petition. Basic- 
ally, the submissions made in- the writ 
petition are the same as were made in 
the application. 

T. The first argument that has 
been urged before this Court is that the 
petitioner was a tenure-holder of the 
land involved in the proceedings, because 
in view of the provisions of Section 58 of 
the Transfer of Property Act, which pro- 
vides that a mortgage shall operate as @ 
transfer of an interest in the land, the 
petitioners must be held to be bhumi- 
dhars of the land in suit. In other words, 
it is urged that they are tenure-holders 
within the meaning of Section 2 (17) of 
the Ceiling Act. Thereafter the argu- 
ment is that in- view of the provisions of 
Section 5 (2) (d) of the Ceiling Act, land 
held by the petitioner Bank is exempt 
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from the imposing of Ceiling, Section 5 
of the Act provides that on and from the 
commencement of the U. P. Imposition 
of Ceiling on Land Holdings (Amend- 
ment) Act, 1972, no ‘tenure-holder’ shall 
be entitled to hold in the aggregate 
throughout Uttar Pradesh any land in 
excess of the ceiling area applicable to 

8. Section 5 (2) provides as fol- 
lows:— 

“Nothing in sub-section (1) shall ap- 
ply to land held by the following classes 
of persons, namely:— 


(d) Bank as defined in clause (c) of 
Section 2 of the U. P, Agricultural Credit 
Act, 1973, or a Co-operative Bank, or a 
Co-operative Land Development Bank.” 


9. There are, however, clear indi- 
cations in the Act that land mortgaged to 
a Bank is not exempt from the operation 
of the Act, Section 12-A of the Ceiling 
Act provides as follows:— ; 

“In determining the surplus land 
under Section 11 or Section 12, the Pres- 
cribed Authority shall, as far as possible 
accept the choice indicated by the tenure 
holder to the plot or plots which he 
had and other members of his family, if 
any, would like to retain as part of the 
ceiling area applicable to him or them 
under the provisions of this Act, whether 
indicated by him in his statement under 
Section 9 or in any subsequent proceed- 
ings: 

Provided that— . 

(a) the prescribed authority shall 
have regard -to the compactness of the 
land to be included in the ceiling area ap- 
plicable to the tenure~holder; 

(b) where the’ tenure-holder’s . wife 
holds any land which is aggregated with 
the land held by the tenure-holder . for 
purposes of ‘determination of the ceiling 
area,. and his wife has not consented. to 
the choice indicated by the tenure-holder 
as to the plot or plots to be retained as 
part of the ceiling area applicable to them 
then the prescribed authority shall, as 
far as possible, declare the surplus land 
in such manner that the area taken out 
of. the land held by the tenure-holder’s 
wife bears to the total surplus area. the 
same proportion as the area originally 
held by her bore to the total land held. 
by the family; 

(c) where any person holds land in 
excess of the ceiling. area including any 
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land mortgaged to the State Government 
or-to a bank. as defined-in clause (c) of 
Section 2 of the U. P, Agricultural Cre- 
dit Act, 1973, or to a Co-operative Society 
or to the corporation -or to a Government 
Company, the surplus land to be deter- 
mined shall, ag far as possible be land 
other than that so mortgaged;” 

It will be noticed that under this provi- 
sion the surplus land of a ‘tenure-holder’ 
has to be determined by the Prescribed 
Authority in such a manner that as far as 
possible, the land which is declared sur- 
plus, is land other than the land mort- 
gaged to a Bank or other institutions men- 
tioned in the sub-section, This provision 
obviously contemplates that surplus land 
of a ‘tenure-holder’ which is mortgaged 
can be declared to be surplus land. The 
other significant feature of Section 12-A 
is that the choice of indicating the land 
which the ‘tenure-holder’ wishes to re- 
tain, has been given only to the ‘tenure- 
holder’, and not to a Bank. In other 
words, a Bank cannot ask that any par- 
ticular land which is mortgaged to it by 
a tenure-holder, should not be declared 
to be surplus, 


10. A tenure-holder has een de- 
fined in Section 2 (12) of the Ceiling Act 
as follows:— 

“"Tenure-holder’ means a person 
who is the holder of a holding but, ex- 
cept in Chapter III, does not include— - 

(a) a woman whose husband is a 
tenure-lolder; 

` (b) a minor child whose father or 
mother is a tenure-holder;” 


A holding has been defined in Section 2. 


(9) of the Ceiling Act as follows:— 

. ‘holding’ means the land or lands 
held by a person as a Bhumidhar, sirdar, 
asami of Gaon Sabha or an asAmi mention- 
. ed in Section 11 of the U. P. Zamindari 
Abolition and Land Reforms Act, or a 
tenant-under the U. P. Tenancy Act, 1939, 
other than a sub-tenant, or as a Govern- 
ment lessee, or ag a sub-lessee of a Gov- 
ernment lessee where the preiod of the 
sub-lease is co-extensive with the period 
of the lease.” 

11, The petitioner is claiming to 
be a tenure-holder of the land mortgagéd 
in its favour by the bhumidhars of this 
land, viz. respondents Nos. 3 to 6. The 
tenure rights claimed are bhumidhari 
rights ag defined in the U. P. Zamindari 
Abolition and Land Reforms Act. Sec- 
tion 130 of the Zamindari Abolition and 
Land Reforms Act provides as follows:— 

‘Bhumidhari—Every -person belonging 


to any of the following classes shall be- 
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called a bhumidhar and shall have 
all the rights and be subject to all the 
liabilities conferred or imposed upon 
bhumidhar by or under this Act, name- 
ly,— 

(a) every person who, as a conse- 
quence of the acquisition of estates be- 
comes a bhumidhar under Section 18; 

i (b) every person who acquires the 
rights of a bhumidhar under or in ac- 
cordance with the provisions of this 
Act.” 

The petitioner obviously did not become 
a bhumidhar under Section 18 of.the Act 
as that conferred bhumidhari rights on 
person as from the date of the enforce- ` 
ment of the U, P. Zamindari Abolition 
and Land Reforms Act, i.e., from Ist 
July, 1952. The petitioner was not con- 
cerned with the land at all till 1969. Sec- 
tion 134 of the aforesaid Act provides as 
follows:— 


“Acquisition of Bhumidhari rights by 
a sirdar — (1) If a sirdar belonging to 
the class mentioned in clause (a) of Sec- 
tion 131 pays or offers to pay to the credit ` 
of the State Government an amount equal 
to twenty times the land revenue payable 
or deemed to be payable on the date of 
application for the land of which he is 
the sirdar, he shall, upon an application 
duly made in that behalf to an Assistant 
Collector, be entitled, with effect from 
the date on which the amount has been 
deposited, to a declaration that he has 
acquired the rights mentioned in Section 
137 in respect of such land: 


Provided that the rights to pay or 
cffer to pay the amount aforementioned 
shall cease on the expiry of three ‘months 
from the date to be notified by the State 
Government. 


Explanation I — I: this sub-section . 
‘land’ includes share in land, 


Explanation IJ — For the purpose of 
this section the land revenue payable 
shall— ` 


_ (a) in respect of land referred to in 
proviso to clause (a) of sub-section (1) of 
Section 246, be an. amount arrived at 
after all the increases have been given 
effect to; and 

(b) in respect of land to which the 
proviso to Section 247 applies, be an 
amount determined at hereditary rates 
under that section. 


(2) The amount referred to in sub- 
section (1) may be paid in cash or, if the 
‘State Government. so prescribes, in form 
of bonds or otherwise, 
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Section 135 provides as follows:— 


“The application referred to in S. 134 
shall be accompanied where the amount 
is, paid in cash, by a Treasury 
and in any other case, by such document 
or evidence as may be prescribed showing 
that the amount has been deposited as 
aforesaid and shall briefly describe the 
right in which the applicant claims the 
land.” 

Section 136 says:— 

“Where a sirdar or his predecessor- 
in-interest was, on the date immediately 
preceding the date of vesting, a hereditary 
tenant of the holding, the amount to be 
deposited under Section 134 shall not- 
withstanding anything contained in this 
Act, be equal to twenty times the land 
revenue payable by him or, if the said 
land revenue exceed an amount double 
that computed’ at the applicable heredi- 
tary rates, twenty times such amount: or 


Section 137 says:— 


“If the application has been duly 
made and the Assistant Collector is satis- 
fied that the applicant is entitled to the 
declaration mentioned in Section 134, he 
Shall grant a certificate to that effect. 


(2) Upon the grant of the certificate, 
under sub-section (1) the sirdar shall, 
from the date on which amount réferred 
to in sub-section (1) of Section 134 has 
. been deposited— Sos 

(a) become and be deemed tobe a 
bhumidhar of the holding or the share in 
respect of which the certificate has been 
granted, and 

` (b) be liable for payment of ‘such 
reduced amount on account of land. re- 
venue for the holding or his share there- 
in, as the case may be, one half of the 
amount of land revenue payable or deem- 
ed to be payable by him therefor on the 
date of application.” 

12. These sections provide the 
manner in which ‘Bhumidhari’ rights can 
be acquired by a ‘tenure-holder’, The 
Act does not provide any other manner 
for acquisition of ‘Bhumidhari’ _ rights. 
The petitioner’s claim that it acquired 
‘Bhumdhari’ rights by virtue of mortgage 
executed in its favour by the ‘Bhumi- 
dhars’ of the land viz., respondents. Nos. 
3 to 6, cannot, therefore. be accepted. 

13. The petitioner Bank is neither 
a 'Bhumidhar’ nor a girdar nor an asami 
of the Gaon Sabha, nor an asami men- 
tioned in Section 11 of the U, P. Zamin- 
dari Abolition and Land Reforms Act; 
nor a tenant under the U. P. Tenancy 
Act, 1939, 


‘New Bank of India v, State (Sapru J.) 


challan ` 


.in order to secure 


A.ER, 


14. It is necessary at this stage to 
consider why Section 5 (2) (d) of the 
Ceiling Act exempts land held by a Bank 
from the operation of the Act. With a 
view to encourage the flow of credit for 
the development of agriculture the U, P. 
Agricultural Credit Act, 1973 (hereinafter 
referred to as the Credit Act) was enact- 
ed, This Act was.substantially amended 
in 1975. A bank was defined in the Cre- 
dit Act in Section 2 (c). It is not neces- 
sary to reproduce that ‘provision here, as 
admittedly, the petitioner: Bank is a Bank 
within the meaning of the Credit Act. 
Under Section 3 of the Credit Act the 
State Government was granted power to 
vest subject to’such. restrictions as may 
be specified in a notification to be pub- 
lished in the Gazette, a right in all ‘Bhu- 
midhars’, ‘Sirdars’, ‘Asamis’ and ` Govern- 
ment lessees to create a charge of mort- 
gage in such land of their interest in 
favour of banks generally, or in any spe- 
cified class of banks for the purpose of 


- obtaining financial assistance from such 


banks provided that upon the issue of 
such notification, such bhumidhar, -sirdar, 
asamis, and Government lessee shall not- 
withstanding anything contained in any 
law for the time being in force, or in any 
contract or other instrument to the cont- 
rary or any custom or tradition, have a 
right of alienation in accordance ‘with the 
terms of the notification. 


15. Under Section 4 of the Credit 
Act an agriculturist was enabled to create 
a charge, on -the moveable properties 

owned by him or on crops raised by him 

finaricial assistance 
from a bank, despite the fact that he was 
not the owner .of the land on which such 
crop.or produce was raised. Thereafter 
under Section 6 of the credit Act an ag- 
riculturist desirous of securing financial 
assistance from’ a bank could create a 
charge on the land or other immovable 
property which he owns or in which he 
had an interest. Thereafter, Section 6-A 
of the Credit Act provides:— 


“Where any land held by an agricul- 


turist is subject to a charge or mortgage ' 


created in favour of a bank by an agri- 
culturist and the rights, title and interest 
of the agriculturist in the said land have 
ceased as a result of the enforcement of 
the final consolidation scheme unger 
Chapter IV of the U. P. Consolidation of 
Holdings Act, 1953, such charge or mort- 
gage shall be transferred and attached to 
the corresponding land allotted to the 
agriculturist-and the compensation, if 
any, payable under the said scheme,” 


£ 
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Section 8 (b) of the Credit Act provided 
for priority of charges and mortgages 


executed in favour of Government, a 
bank ‘and a co-operative society, -Under 
Section 8 (b) any charge or mortgage 
created on any land’ or interest in favour 
of a bank had priority over all charges 
or mortgageg except those in favour of 
the Government, Section 9 of the Cre- 
dit Act provided the procedure for- the 
registration of a charge of mortgage in 
favour of a bank, Section 9-A is very 
significant it provides as follows:— 


“Where a copy of the document 
creating charge, variation or mortgage 
hag been sent for registration under Sec- 
tion 9, the bank may give intimation to 
the Tehsildar or such other official as may 
be designated in this behalf by the State 
Government, of the particulars of such 
charge, variation or mortgage. The Teh- 
sildar or the other official shall make a 
note of the particulars of the charge, va- 
tiation or mortgage in the record of 
righty relating to the land in respect of 
which such charge or mortgage has been 
created or variation has been made.” 

In view of the provisions of Section 9-A 
the moment a charge or mortgage was 


reported, the particulars of a charge or. 


mortgage or any variation thereof was 
to be entered in the record of rights re- 
lating to the land in respect of which such 
charge or mortgage had been created or 
variation had been made. Section 10 
thereafter. provided that where an agri- 
culturist had for the purpose of obtaining 
financial assistance from a bank created 
a charge or a mortgage on a land, or 
interest therein,. then so long as such 
_ financial assistance continues to be out- 
` standing the agriculturist would not lease 
out the land or create any tenancy in the 
land, l 

16. Chapter IV dealt with the re- 
covery of dues by a bank, Section 10-A 
provided that:-— . 

“Nothing in any law shall prevent in 
any manner a bank from causing any 
land or any interest therein charged ‘or 
mortgaged to it by an agriculturist to se- 
cure any financial assistance, to be at- 
tached and sold through a civil- court and 
applying the proceeds of such sale to- 
wards all moneys due to it from that ag- 
riculturist including the costs and expen- 
ses aS may be awarded by the court.” 
Section 11 thereafter provides that if the 
dues of a bank were not paid by. an ag- 
riculturist the bank could have the land 
charged’ or mortgaged in favour--of the 
bank sold for the “realisation of the 
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amount, Section 11-A. provided for the 
recovery of any amount due to a Bank 
from an agriculturist as arrears of land 
revenue, : _ ` 

17. Thereafter. comes a very sig- 
nificant feature in the Credit Act, ie, 
Section 12-A which provides as follows:— 

“Right of a Bank to Acquire and Dis- 
pose of immovable property (1) notwith- 
standing anything contained in any law . 
for the time being in force, but subject 
to the provisions of sub-section (2), a bank 
shal] have power to itself acquire any 
land or interest therein or any other im- 
movable property which has been charg- 


- ed or mortgaged to it by an agriculturist 


in respect of any financial assistance 
granted to him. 

(2) Where a bank acquires any land 
or interest therein or any other immo- 
vable property under sub-section (1), it 
shall dispose of such land, interest or 
property by sale in favour of an agricul- 
turist within a time to be prescribed, not- 
withstanding anything contained in any 
law for the time being in force, - 

(3) If the bank has to lease out any 
land acquired by it under sub-section (1), 
pending sale thereof as indicated in sub- 
section (2), the period of lease shal) not 
exceed one year at a time, and the lessee 
shall not acquire any interest in that pro- 
perty, notwithstanding any provisions to 
the contrary in any other law for the 
time being, in force.” 

Rule 41 of the U, P. Agricultural Credit 
Rules, 1975 runs as follows:— 

“Disposal of property by Bank — 
(Sections 12-A and 25) — 

(1) Where a bank acquires any land 
or any interest or any other immovable 
property under Section 12-A, it shall dis- 
pose it of by, a registered sale deed in 
favour of an agriculturist within a period 
of one year from the date of such acqui- ` 
sition. 

(2) A bank desirous or transferring 
the property. referred to in sub-rule (1) 
after the expiry of the’ period referred 
to in the said sub-rule, shall have to ob- 
tain prior approval of the State Govern- 
ment, in the Revenue Department, ' 

(3) Every application for permission 
to transfer a property under sub-rule (2) 
shal] be sent to the Secretary to the Gov- 
ernment of Uttar Pradesh in the Revenue 
Department, Council House, Lucknow, 
and.if no reply ig received within six 
months from the date of receipt of such 
application by the Government, the ap- 
plication for permission shall be deemed 
to Pae been granted.” 


552 All, 


did not own agricultural land; nor were 
they by and large tenure-holders. Under 
the provisions of this section a bank could 
hold agricultural land. This explains 
the provisions of Section 5 (2) (d) of the 
Ceiling Act, The Legislature was aware 
that there were possibly lands which 
were being held by banks in view of the 
provisions of Section 12-A of the Credit 
Act. In order to-protect the interests of 
such banks Section 5 (2) (d) was enacted. 
As has been recited above a bank could 
not continue to hold the land indefinite- 
ly. Under Rule 41 of the rules framed 
under the credit Act, the land held by a 
bank has to be disposed of normally with- 
in a year of its being held by a bank. It 
was, therefore not considered necessary 
to bring such a land within the purview 
of the Ceiling Act, : 

18. The argument of the Bank 
that it is entitled to be heard in proceed- 
ings under Section 11 of the Ceiling Act, 
(in this objections have been filed) is also 
“luntenable. Section 12-A of the Ceiling 

Act provides that only a tenure-~holder 
can indicate the choice of the land that 
he wishes to retain in proceedings under 
the Ceiling Act. Section 12-A (c) provi- 
des that in determining the surplus land 
of a tenure-holder the land mortgaged in 
favour of a bank should, as far as pos- 
sible, not be declared to be the surplus 
land of a tenure-holder. The object of 
this provision obviously is to protect the 
interest of a bank, as far as possible, by 
retaining the rights of the bank created 
by a mortgage in its favour by an agri- 
culturist. It is, however, clear that the 
-'Legislature did not confer a right on a 
bank to file a statement indicating the 
‘choice of the surplus land which was to 
|be retained, This choice was only given 
to the tenure-holder, | 


19. The Prescribed Authority has 
also rightly pointed out that some protec- 
tion is afforded to the petitioner Bank by 
the proviso to Section 14 (2) of the Ceil- 
ing Act which provides that the encum- 
brances, if any attached to the land shall 
be attached to the amount of compensa- 
tion payable under Section 17 in substi- 
tution for the surplus land. Section 14 
runs as follows:— 

“Acquisitions of surplus land — The 
“Prescribed Authority shall— 

(i) in case, where the order passed 
under sub-section (1) of Section 11 has 
become final; - or . 4 

(ii)-in case, where no appeal has been 
_ preferred under Section 13, after the èx- 


` 
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piry of the period of limitation provided 


therefor; or 

(iii) in case, where an ‘appeal has 
been preferred under Section 13, after 
its decision; 
notify in the official Gazette the surplus 
land determined under Section 11, 12 or 
13, as the case may be : 

(2) As from the beginning of the date 
of the notification under sub-section (1), 
all such surplus land shall stand trans- 
ferred to and vest in the State Govern- 
ment free from all encumbrances and all 
rights, title and interests of all persons 
in such land shall, with effect from such 
date, stand extinguished; 

Provided that the encumbrances, if 
any, shal] be attached to the amount pay- 
able under Section 17 in substitution for 
the surplus land. 

(3) to (7) omitted. 

(8) The collector may at any time 
after the publication of the notification 
under sub-section (1) take possession of 
the surplus land and also of any un- 
gathered crop or fruits of trees, not be- 
ing crops or fruits to which sub-section 
(1) of Section 15 applies, after evicting 
the tenure-holder or any other person 
found in occupation of such land and 
may; for that purpose, use such force as 
may be necessary; 

Provided that a tenure-holder muy 
at any time voluntary deliver posses- 
sion to the collector over the whole or 
any part of the land held by him which 
hag been or is likely to be declared sur- 
plus under and in accordance with the 
provisions of this Act, and thereupon the 
provisions of sub-section’ (2) shall apply 
to such land as they apply to any sur- 
plus land specified in a notification under 
sub-section (1)”. ` ‘ 

20. The petitioner bank’s application 


‘under Order 1, Rule 10, C. P. C, has rightly 


been rejected by the Prescribed Autho- 
rity. a i 
21. ` In the result, the writ , peti- 
tion fails and is summarily dismissed. 

, Petition dismissed, 
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Smt. Parmeshwari Devi, Petitioner v. 


The Second Addl, District Judge, Meerut 
and others, Respondents. 


_ Civil Misc. 
Dj- 23-8-1976. i 
(A) U. P. Urban Buildings (Regula- 
‘tion of Letting, Rent and Eviction) Act 
A E E E re 
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Writ No. 4197 of 1975, . 


1976 


(13 of 1972), Section 3 (g) — “Family” — 
Eviction petition on ground of bona fide 
requirement of family — Who would be 
covered by definition of word “family”. 
(ibid, Section 21.) 

The petitioner, who was the first wife 
of deceased, filed petition for eviction of 
respondent from the portion of premises 
let out to her on the ground of bona fide 
requirement of the family. The second 
wife of petitioner’s deceased husband, her 
son, daughter-in-law and grand-children 
were living with the petitioner in the 
rest of the premises. 


. Held: The second wife would certain- 
ly have a legal right of residence in the 
premises which admittedly belonged to 
her deceased husband and that right 
would not be lost even if she is messing 
separately from the petitioner and as 
such she would also acquire status of 
landlady of the entire accommodation in 
question, Therefore, her sons and grand- 
sons who were living with her would be 
covered by the expression “male lineal 
descendants” as laid down in Section 3 
(g) (ii). As step son and step grandson 
of the petitioner also they would be co- 
vered by that expression and could take 
advantage of the provisions of the Act. 

(Paras 7, 8) 

(B) U. P. Urban Buildings (Regula- 
tion of Letting, Rent and Eviction) Act 
(13 of 1972), Section 31 — “Bona fide re- 
quirement of landlord” — Interpretation 
of. 

Mere desire or absolute need or ne- 
cessity are both erroneous approaches on 
the plain language of the provision, For 
the purpose of finding the bona fide re- 
quirement of the landlord, all relevant 
facts and circumstances including his 
status, position, social obligation etc., have 
to ‘be’ taken into account as reasonably 
including the individual landlord's re- 
quirements, 1969 Ren C. J. 360 (Delhi), 
Followed. (Para 11) 
Cases Referred: Chronological Paras 
1969 Ren CJ 360 (Delhi) 12 

R. P. Goyal, for Petitioner; A. D. 
Prabhakar, Baldev Raj . and Standing 
Counsel, for Respondents. 


ORDER:— The petitioner Smt, Par- 
meshwari Devi widow of, Dilawar Singh 
is the owner of Kothi No. 182, Prempuri 
Railway Road, Meerut which comprises 
‘of two separate and distinct residential 
accommodations. One such accommoda- 
tion is the main bungalow which has 
been let otit for the office of District Ag- 
ricultural Officer,, Meerut on a monthly 
rent of Rs. 250/-. The other accommoda- 
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tion consists of four rooms in a row each 
of 19’ X 16’ dimension with an attached 
latrine and bathroom, The two residen- 
tial accommodations are separated by a 
lane 10’ in width. The petitioner claims 


_to be, living in three out of four rooms 


aforesaid along. with ten other members 
of her family. The 4th room has been 


let out to respondent No,’3 on a monthly 


rent of Rs. 25/-. The tenancy of respon- 
dent No. 3 was terminated by the peti- 
tioner by a notice dated 25-1-1972, In 
the compound of the Kothi mentioned 
above, there was a vacant piece of land 
measuring 65 sq. yards. It has been gifted 
by the petitioner by a registered sale 
deed dated 19-8-1968 for the construction 
of a temple in memory of her deceased 
husband. On this land a temple has been 
constructed and Sri Baijnath Tewari, the 
Guruji of the petitioner is doing the Sewa 
and Puja of the deity in this temple. It 
is alleged that the accommodation in the 
possession of the petitioner was most in- 
adequate to accommodate eleven mem- 
bers of her family who are huddled up 
in most, uncongenial conditions, It is fur- 
ther urged that Rajendra Prasad Gautam 
her son was working as the Labour Offi- 
cer in Sriram Chemical Industries, Kota 
till 1971. He resigned that job and esta- 
blished himself as the legal practitioner 
at Meerut. The accommodation in ques- 
tion was acquired for his professional 
work as well. That all her family mem- 
bers named in paragraph 4 of Annexure 
‘6’ filed along with petition were actual- 
ly residing in accommodation at present 
available with the petitioner. The peti- 
tioner desired to renovate and remodel 
the entire accommodation to suit her 
family needs. The petitioner thus re- 
quires the accommodation for her bona 
fide need, 

2. An application was filed under 
Section 3 of the Rent Control and Evic- 
tion Act, 1947 for permission to file a suit 
for ejectment of respondent No. 3 from 
the premises in question. After the com- 
ing into force of the U, P., Urban Build- 
ings (Regulation of Letting, Rent and 
Eviction) Act, 1972, the said application 
was allowed to be converted into one 
under Section 21 of the new Act 13 of 
1972 vide Annexure ‘8’ filed along with 
the writ petition, 


3. The application was contested 
by Miss Sheela Bhatia respondent No. 3 
on the ground inter alia that the need of 
the landlord was not genuine, The con- 
testing respondent residéd in the premi- 
ses along with her father and two bro- 
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thers, One of whom was disabled. That 
she has no other accommodation wherein 
she could live, and that the accommoda- 
tion in the possession of the petitioner 
‘wag sufficient for her needs. 


© 4, Phe Prescribed Authority re- 
jected the application of the landlady 
(petitioner) vide his order dated 23-10- 
1973. Aggrieved thereby, an appeal’ was 
filled before the Additional District Judge, 
Meerut which was also dismissed on 
10-1-1975; hence this petition. 

5. I have heard counsel for the 
parties at considerable length and have 
also perused the documents on record. 
One of the main questiong which has been 
considered by the District Judge is whe- 
ther the eleven persons residing with the 
applicant belong to her “family”, Section 
21 of the Act XIII of 1972 authorises a 

. landlord or landlady to apply for release 
` of accommodation in the occupation of a 
tenant on the ground that the building 
is bona fide required either in its existing 
form or after demolition and new con- 
struction by the landlord/landlady for oc- 
cupation by herself or any member of 
her family. 


6. According to the admitted case 
of the parties, the petitioner was the. wife 
of Dilawar Singh, Her husband Dilawar 
Singh had a second wife Smt. Saraswati 
Devi. Rajendra Kumar Gautam is the 
son of Dilawar Singh from Smt. 
Saraswati Devi the - second wife 
of Dilawar Singh, Smt. Kamlesh 
Gautam is the wife of Rajendra Kumar 
Gautam. Arun Gautam and Km, Anita 
Gautam are the son and daughter of Dila- 
war Singh through Smt, Saraswati. Ra- 
jendra Prasad Gautam Advocate is the 
son of Dilawar Singh through the peti- 
tioner. Smt.. Meena Gautam is the wife 
of Rajendra Prasad Gautam, Amitab Gau- 
tam and Annees Gautam are the minor 
sons of Rajendra Prasad Gautam, Km. 
Asheesh Gautam is thé daughter of. Ra- 
jendra Prasad Gautam, These are the ten 
members living along with the petitioner, 
in the premises in question, An analysis 
of the above indicates that the petitioner 
Smt. Parmeshwari Devi and Smt. Saras- 
wati Devi are the two wives of the late 
Sri Dilawar Singh, who are living in the 
three Kothris in their ‘possession, The 
son of the petitioner, her daughter-in-law 
and her three grand children are also 
living there The -son, daughter-in-law 
‘and the grand-children of Saraswati Devi 
also reside in this premises, The ques- 
ton for consideration, therefore, is whe- 
ther the second wife of Dilawar Singh 
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and her children would be covered by 
the definition of the word “Family” as 
laid down in Section 3 (g) of the said Act. 
Section 3 (g) of the said Act runs as fol- 
lows:— 

. “Family” in relation to a landlord or 
tenant of a building, means his or her: 

G) Spouse, 

(ii) Male lineal descendants; 

(iii) such parents, grand-parents and 
any unmarried or widowed or divorced or 
judicially separated daughter, or daughter 
of a male lineal descendant, as may have 
been normally residing with him or her, 
and includes, in relation to a landlord, 
any female having a legal right of resi- 
dence in that building.” 








7. The District Judge has held in 


the impugned order dated 10-1-1975 that 
Smt, Saraswati second wife of Dilawar 
Singh, Rajendra Kumar Gautam, Smt. 
Kamlesh Gautam, Arun Gautam and Km. 
Anita Gautam cannot be said to be mem- 


sbers of the family of Smt. Parmeshwari ` 


Devi the petitioner, As such, he has ex- 
cluded these five persons, and held, that 
the “accommodation in the possession of 
the landlady is sufficient to meet her 
need and that of her son and grand chil- 
dren. In my opinion this is an erroneous 
view of the law. It is not disputed that 
all the ten members above named are 
residing along with Parmeshwari Devi in 
the three Kothris in their possession, It 
is not disputed that Smt, Saraswati Devi 
is the second wife of Dilawar Singh. It 
is not contested that she hag not been 
legally wedded to him. We have there- 
fore, to accept that- both Parmeshwari 
Devi and Smt, Saraswati Devi are. the 
legal wedded wives of the deceased’ Dila- 
war Singh. Being the legal wedded wife, 
Smt. Saraswati Devi would certainly have 
a legal right of residence in the premises 
which admittedly belonged to her de- 
ceased husband -Dilawar Singh. Even if 
she is messing separately from Smt, Par- 
meshwari Devi, her legal right-of resi- 
dence in the property left by her deceased 
husband would not be lost. In other 
words, she would also acquire the status 
ofa landlord of the Kothi which includes 
the entire accommodation in question. In 
this view of the matter ‘her sons, and 
-grandsons who are living in the three 





Kothris would be covered by the expres- 
sion ‘male lineal descendants’ as laid down 
in Section 3 (g) (ii) of the Act... 

- R This question can also be con- 
sidered from another angle. The son and 
grandson of Smt, Saraswati would in law 
be the step son and step grandson of 


— 
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Smt, Parmeshwari Devi, There is no pro- 
vision in Act XIII of 1972 which prohibits 
the step son and step grandson from tak- 
ing advantage of its provisions. In my 
view, a step son and a step grandson 
would be considered as a male lineal des- 
cendant, as much as the son and grand- 
son of the landlady, In law as it exists 
at present, no distinction can be made in 
these two categories of ‘male lineal des- 
cendant’, The: District Judge has acted 
illegally in excluding them from consi- 
deration while assessing the bona fide 
need of the MARGIE R Smt. Parmeshwari 
Devi, 

9. For the reasons given ahaa: I 
am of the opinion that this case should 
be remanded back to the District Judge, 
Meerut to consider the bona fide need of 
the landlord, and the.comparative hard- 
ship to the tenant, afresh, in the. light 
of my abovementioned observations, 


10. I may also point out that in 
the para, 15 of the rejoinder affidavit 
it has been sworn on personal knowledge 
by Rajendra Prasad Gautam that the 
father of the answering respondent does 
not live with her. He is living in Rastogi 
Ki Dharmshala behind Octroi Post, City 
Railway Station, Meerut for the last 
seven years, It has also been vouched 
that one of the brothers of the answering 
respondent, Sri Krishna Kumar Bhatia 
was married on 12-4-1975 and since May 
1975 he is residing in a separate house in 
Mohalla Chandra Lok opposite Sain Baba 
ka school, Meerut. along with his wife. 
It is further stated that the other brother 
is not invalid and has taken up employ- 
ment with the Tatas and is living per- 
manently in ‘Shadrah, Delhi, These aver- 
ments have been made in the 
affidavit, The answering respondent has 
had no opportunity to reply to them. 
Since I am remanding - the case to the 
court below, it shall be open to the Diste 
rict Judge to give an opportunity to the 
parties to lead whatever evidence they 
-desire on this aspect of the case. 

11. Learned counsel for the peti- 
tioner has also argued that the bonafide 
requirement of the landlord hag been the 
_ Subject-matter of interpretation by seve- 
Tal courts except our own. He has cited 
some cases before me. Reference in this 
connection may be made to a decision of 
the Delhi High Court reported in (1969 
Ren CJ. 360) Panjumal v, Smt, S. L. Kesh- 
wani, J have perused that decision and I 
am in agreement with the views express- 
ed therein, Chief Justice Dua, has ob- 
served ag follows:— 


Har Bilas v. 1st Addl, Dist. 


rejoinder © 
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“The expression “bona fide requires” 


has been used designedly. Neither the 
word “desires” nor the word “needs” has 
been. used and this should negative the 


two extreme views which are not infre- 
quently canvassed in cases arising under 
this clause. Mere desires or absolute 
need or necessity are both erroneous ap- 
proaches on the plain language of the 
provision. For the purpose of finding the 
bona fide requirement of the landlord, all 
relevant facts and circumstances including 
his status, position, social obligation etc., 
have to be taken into account as reason- 
ably influencing the individual landlord’s 
requirements.” 

12. The court below ig also direct- 
ed to keep the aforesaid observations in 
mind while deciding the appeal, ` 

13. This writ petition is accord- 
ingly allowed. The impugned order of 
the District Judge, Meerut dated 10-1- 
1975 is set aside and the case ig remand- 
ed back to him for a decision in accord- 
ance with law in the light of the. obser- 
vations made by me above. Costs of this 
petition shall abide the result, 

Petition allowed. 
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Har Bilas Sharma, Petitioner v. The 
First Additional District Judge, Mathura, 
and others, Respondents. ` 

` Civil Writ No, 3986 of 1975, D/- 
13-10-1976. 

(A) U. P. Urban Buildings (Regula- 
tion of Letting, Rent and Eviction) Act 
(13 of 1972), Section 21, Proviso (as 
amended by Act 28 of 1976) — Word “Ex- 
planation” refers to Explanations (i) and 
(tii) and not Explanations (ii) and (iv) — 
Prescribed Authority has to consider the 
question of hardship, 

The word “explanation in the newly 
added proviso to Section. 21 by Section 14 
of the U. P, Act 28 of 1976 refers to only 
Explanations (i) and (iii) and not Explana- 
tions (ii) and (iv) which were simultane- 
ously omitted by the same section by 
which the aforesaid proviso was inserted. 
Therefore in view of the proviso which is 
retrospective in its operation, the likely 
hardship to the tenant from the grant of 
the application as against the likely hard- 
ship to the landlord from the refusal of 
the application has to be considered by 
the Prescribed Authority. (Para 3) 
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V, K Gupta, for Petitioner; J. Gupta 
Standing Counsel, for Respondents. 

ORDER:— The petitioner is the te- 
nant of an accommodation of which res- 
pondent No. 3 is the landlord, An appli- 
cation ‘was made by respondent No. 3 for 
release of-the aforesaid accommodation in 
his favour under S, 21 of the U. P, Urban 
Buildings (Regulation of Letting, Rent 
and Eviction) Act, 1972, on the ground 
that he bona fide needed it for his own 
use. The application was contested by the 
petitioner but was allowed: by the Pre- 
scribed Authority, Against the order of 
the Prescribed Authority an appeal was 
filed by the petitioner, It came up for 
hearing before the lst Additional District 
Judge Mathura and was dismissed on 
March 31, 1975. It is these two orders 
which are sought to be quashed in the 
present writ petition. 

2, It was urged by counsel for the 
petitioner that the order of the Additional 
District Judge is liable to be quashed in- 
asmuch as he has not considered the hard- 
ship which is likely to be caused to the 
petitioner in the event of the application 
made by respondent No. 3 under Sec- 
tion 21 of the Act being allowed. 

3. Having heard counsel for the 
parties I am’ of opinion that there is sub- 
stance in this submission. A perusal of 
the order of the Additional District Judge 


leaves no manner of doubt that he has . 


not considered the question as to what 
hardship, if any, would be caused to the 
petitioner in the event of the application 
under Section 21 being allowed. He has 
also not considered the question as to 
whether the hardship which may be caus- 
ed to respondent No. 3 in the event of 
the application being dismissed would be 
greater than that which would be caused 
to the petitioner in the event of the ap- 
plication being allowed, Section 21 of 
the Act has since been amended by U, P. 
Act 28 of 1976, Section 14 of the Amend- 
ing Act inter alia provides that in sub- 
section (i) of Section 21 of the principal 
Act after the third proviso thereto the 
following proviso shall be inserted and 
shall be deemed always to have been in- 
serted:— A 

“Provided also that the prescribed 
authority shall, except in cases provided 
for in the Explanation, take into account 
the likely hardship to the tenant from 
tne grant of the application as against the 
likely hardship to the landlord from the 
refusal of the application, and for that 
pupose shall have regard to such factors 
as may be prescribed.” i 


Har- Bilas v, 1st Addl, Dist. Judge, Mathura 
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In view of the newly added proviso, 
which is retrospective in its operation the 
likely hardship to the petitioner from 
the grant of the application as against the 
likely hardship to the landlord from the 
refusal of the application had to be con- 
sidered by Additional District Judge and, 
since he has not done so his order cannot 
be sustained. i 


4. . It has, however, been urged by 
counsel for respondent No, 3 that in view 
of the finding of the Additional District 
Judge that Explanation (iv) to Section 21 
was applicable to'the facts of the instant 
case, the newly added proviso would not- 
be applicable because of the words “ex- 
cept in case provided for in the Explana- 
tion” used in the newly added proviso. I 
find myself unable to agree with this sub- 
mission, The proviso referred to above 
was, as already noticed, inserted by Sec- 
tion 14 of U., P. Act 28 of 1976. By the 
same Section 14, Explanations (ii) and (iv) 
were omitted so that now Section 21 has 
only two Explanations, viz. — Explana- 
tions (i) and (iii), It was urged that Ex- 
planations (ii) and (iv) have not been 
omitted with retrospective effect. Even 
if for the sake of argument it is accepted 
that these two Explanations have not 
been omitted with retrospective effect, in. 
my opinion, it would have no-material 
bearing on the question as to what was 
meant by the word “Explanation” as used 
in the newly added -proviso, o 
s D; The only effect of omission of 
Explanations (ii) and (iv) not being given. 
a retrospective operation would be that if 
a case instituted prior to such omission 
was covered by Explanation (ii) the need 
of the landlord shall be deemed sufficient 
and if. the case was covered by Explana-° 
tion (iv) the fact mentioned in the said 
Explanation shall be conclusive to prove 
that the building is bona fide-required by 
the landlord. Both these Explanations 
really deal. with the mode of proof of the 
need of the landlord, If either of these 
two explanations was attracted it was not 
necessary for the landlord to produce any 
other evidence in proof of his. bona fide 
neéd. The effect of the. omission of these 
two explanations would be that the Jand- 
lord in order to prove that his need is 
bona fide would have to produce evidence 
as in any other case, If the omission of 
these explanations is retrospective a 
finding recorded prior to its omission that 
the need of the landlord was bona fide 
would be liable to be set aside on this 
ground alone in case such finding was 
based only on both or either of these ex- 
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planations and on no other evidence. This 
would not be so if the omission of these 
explanations is not retrospective, In sucha 
case the finding that the need of the land- 
lord wag bona fide would -continue to be 
valid finding. even. after the omission of 
these explanations notwithstanding the 
fact that the said finding was based only 
on both of either of these explanations 
and on no other evidence. But the ques- 
tion whether in such a case the hardship 
which is likely to be caused to the tenant 
in the event of the application of the 
landlord being allowed has to be consider- 
ed or not is an altogether different ques- 
tion. The answer of this question would 
not depend on the omission of these ex- 
planations being retrospective or otherwisé 
but would depend on what was meant by 
the word “Explanation” as used in the 
newly added proviso to Section 21, Did 
it contemplate only Explanations (i) and 
(iii) or also (ii) and (iv)? In my opinion 
since Explanations (ii) and (iv) were si- 
multaneously omitted by the same Sec- 
tion’ 14 of the U. P, Act 28 of 1976 by 
which the newly added proviso was in- 
serted it would be reasonable to hold that 
{t contemplated only Explanations (i) and 
(iii) and not (ii) and (iv). The nature of 
Explanations (i) and (iii) on the one hand 
and that of Explanations (ii) and (iv) on 
the other also support my conclusion. 
Even though the newly added proviso 
made it incumbent on the Prescribed Au- 
thority also to consider the likely hard- 
ship to be caused to the tenant in the_ 
event of the application of the landlord 
being granted it made an exception in re- 
gard to the cases covered by the Expla- 
nation, Referring back to thé four Ex- 
planations to Section 21 as they ‘stood 
before the commencement of U. P, Act 28 
of 1976, it would be seen that if a` case 
falls within Explanation (i) the question 
of consideration of ‘the hardship of the 
tenant hardly arises inasmuch as he has 
already an alternative accommodation at 
his disposal, Likewise -in cases falling 
under Explanation (iii) the exigencies of 
the situation require that the members of 
the family of a landlord whose case is 
covered by Explanation (iii) should forth- 
with be provided residential accommoda- 
tion even if the tenant was to be put to 
greater hardship. The purpose behind 
enacting Explanation (iii) apparently was 
that a member of the armed forces serv- 
ing under special conditions should have 
no worry about the residence of hig fa- 
mily members. This was a malter of 


_ national interest, It was in this view of 


-Hari Shankar ~ 
. the matter. that in the newly added pro- 
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viso the cases covered by either Explana- 
tion. {i) or Explanation (iii) were sought 
to be given an exemption from the ap- 
plicability of the said proviso, The exi- 
gencies of situation as contemplated by 
Explanations (i) and (iii) are not to be 
found in Explanations (ii) and (iv) which 
now stand omitted after the enforcement 
of U. P. Act 28 of 1976. If the newly 
added proviso is' to be applied now Ex- 
planations (ii) and (iv) cannot be said to 
be included within the word “Explana- 
tion” as used in the said proviso, Can it 
be said that while incorporating the ex- 
ception in the newly added proviso the 
legislature had intended to make a discri- 
mination between those tenants ` against 
whom cases were instituted before the 
coming into force of U, P. Act 28 of 1976 
and those against whom cases were to be 
instituted thereafter? In my opinion 
there seems to be no rational basis for _ 
taking the view that any such discrimina- 
tion was aimed at. For all these reasons 
J am of opinion that the word “Explana- 
tion” in the newly'added proviso refers to 
only Explanations (i) and (iii) and not Ex- 
planations (ii) and (iv) which were simul- 
taneously omitted by the same section by 
which the aforesaid proviso was inserted. 
6. - In view of the foregoing discus- 
sions the writ petition succeeds and is al- 
lowed. The order of the lst Additional 
District Judge dated March 31, 1975, is 
quashed and he is directed to decide the 
appeal expeditiously afresh in accordance 
with Jaw keeping in mind the observa- 
tions. made above. . In the circumstances 
of the case- the parties bear their own 
costa, f ; 
Fetition allowed. 
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Ramesh Chandra and another, Appel- 
lants v. Hari Shankar and another, Res- 
pondents. i O a 

Special Appeal No. 388 of 1975, D/- 
3-11-1976.* Doe. a 

(A) U. P. (Temporary) Control of 
Rent and Eviction Act (3 of 1947), Sec- 
tions 7-A and 7-F — Allottee obtaining 
possession in pursuance of allotment order 





*(Against judgment and order passed by 
K. C. Agarwal, in Civil Misc. Writ No. 
“ 5262 of 1970, D/- 30-10-1975.) i 


KT/KB/E136/76/GMJ 
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— Allotment order cancelled under Sec- 
tion 7-F — ‘Section 7-A is attracted — 
Power ‘to put subsequent allottee in pos- 
session, 1959 All LJ 167, Overruled, 
The order of the State Government 
Passed under Section 7-F cancelling the 
‘allotment order in favour of the allottee 
amounts to an order directing that the 
premises should not be let out to him. 
This order is an order under Section 7 
(2), and if the allottee in contravention 
‘of this order occupies the premises, Sec- 
tion 7-A is clearly attracted and as such 
an order of ejectment can be passed 


against him. AIR 1974 All 178 (FB), Re- 


ferred to; 1972 All LJ 587, Rel, on; Civil 
Misc, Writ No. 5262 of 1970, D/-.30-10- 
1975 {All), Affirmed, - (Para 3) 

The view that the Rent Control and 
Eviction Officer does not have power 
under Section 7-A to put a subsequent 
vallottee in possession even though the al- 
lotment order passed earlier is cancel- 
led is not correct. Once an order of al- 
Jotment is .cancelled, and a fresh order of 
allotment is passed it is the new order 
which replaces the earlier order under 


Section 7 (2), 1959 All LJ 167, Over- 
ruled, À . % (Para 4) 
‘Cases Referred: Chronological Paras 


AIR 1974 All 178 = 1974 All LJ 165 (FB) 
1, 

1972 All WR (HC) 

1962 All WR (HC) 


1972 All LJ 587 
412 : 
1962 All LJ. 426 
304 > 
1959 All LJ 167. 
S. P. Gupta, for Appellants; K. C. 
‘Saxena and Standing Counsel, for Res- 
pondents, : : 
C. S, P. SINGH, J.:— Ramesh Chan- 
dra, who is the appellant before us, filed 
an application for allotment of premises 
No. 5/21/71 mohalla Gu] Shaheed before 
the Rent Control and Eviction Officer on 
the 10th May, 1966. This application was 
allowed on the 30th May, 1966. In pur- 


H 


suance .of this order Ramesh Chandra- ob- 


tained possession on 6-6-1966, Hari Shan- 
ker, who-is the landlord of the premises, 
filed a revision before the State Govern- 
ment under Section T7-F..of the U, P. 
(Temporary) Control of Rent and Evic- 
tion Act, 1947 (hereinafter referred to as 
the Act), This representation was allow- 
ed ‘by the State Government on the 2ist 
July, 1967, A writ petition against the 
order of the ‘State Government was filed 
by the ‘allottee, Ramesh ‘Chandra but: it 
was subsequently withdrawn on 27-11- 


1968, Thereafter Hari Shanker applied - 


Hari Shankar (C. S, P. Singh J) ALR. 


for delivery of possession under Section 
7-F of the Act. The application was al- 
lowed by the Rent Control and, Eviction 
Officer on the view that as the allotment 
-rder in favour of Ramesh Chandra has 
been cancelled, therefore, his possession 
was that of an illegal occupant and, as 
such, ordered his eviction. A revision 
against the order of the Rent Control and 
Eviction Officer was filed, which wag al- 
lowed by the Commissioner on the 30th 
April, 1970, on the view that proceedings 
under Section 7-A (1) and (2) could not 
be initiated against a person who has en- 
tered into possession on the basis of an 
allotment order. Aggrieved by this order, 
Hari Shanker, the landlord preferred a 
‘petition in this Cout which has given rise 
to this special appeal, The learned single 
Judge relying mainly on the Full Bench 
‘decision of this Court in Syed Ajaz Ali 
Khan v, Mohammad Rafiq, (AIR 1974 All 
178) (FB) has allowed the petition, 

2. „The only point canvassed be- 
fore us is that an order for eviction of 
the allottee could not have been passed 
under Section 7-A of the Act. It was 
contended that the Full Bench. decision 
could not be appropriately applied to the 
facts of the present case, fre 

3. We may begin our enquiry by 
considering as to whether the. Full Bench 
decision in the case of Syed Ajaz Ali Khan 
(AIR 1974 All 178): (FB) (supra) is ap- 
plicable to the present controversy, for 
if it is so, then the matter is res integra. 

-In the Full Bench case the question re- 
ferred was as to whether an order passed 
by the State Government cancelling ‘an 
order of allotment and directing the re- 
Jease. of the accommodation in favour - of 
the landlord is an order ` passed under 
Section 7 (2) of the Act, within the mean- 
ing of Section 7-A of the Act. We may 
stress that in that case two orders were 
passed by the State Government, one, 
cancelling an order of allotment and the 
-other directing the release of the accom- 
modation in favour of the landlord. It 
wag held by the Full Bench that in view 
ef the vast amplitude of the powers 
which the State Government enjoys under _ 
Section 7-F, it could pass all orders which 
the Commissioner or the District Magis- 
trate could pass. Where the order can- 
cels an allotment order and directs the 
release of an accommodation in favour of 
the landlord it is an order passed under 
sub-section (2) of Section 7 and superse- 
des the order passed by the District Ma- 
gistrate under Section 7 (2), Such an 
order, according to the Full Bench, was 
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an order under Section 7 (2) within the 
meaning of Section 7-A (1) of the Act, In 
the present case, all that the State Gov- 
. ernment has done is to cancel the alot- 
ment order, No order of release in 
favour of the landlord has been passed. 
Thus strictly speaking the matter does 
not appear to be fully covered by the 
Ful} Bench decision. This, however, does. 
not result in the acceptance of the con- 
tention raised on behalf of the appellant. 
It is now necessary to*quote. Section 7-A 
of the Act:— 


“7-A (1) Where in pursuance of an 
order of the District Magistrate under 


sub-section (2) of Section 7, the vacancy ` 


of any accommodation is required to be 
reported and is not so reported, or where 
an order requiring any accommodation to 
be let or not to be let has been duly 
passed under sub-section (2) of Section 7 
and the District Magistrate believes or 
has reason to believe that any person has, 
in contravention of the said order, oc- 
cupied the accommodation or any part 
thereof, he may call upon the person in 
occupation to show cause, within a time 
to be fixed by him, why he should not 
be evicted therefrom: 

Provided that no order under this section 
shall be passed if the District Magistrate 
is satisfied that there has been undue de- 
lay or it is otherwise inexpedient to do 
SO, 


_ (2) If such person fails to appear in 
reply to the notice served under sub-sec- 
tion (1) or if he appears but fails to sa- 
tisfy the District Magistrate that the 
order under sub-section (2) of Section 7 
was not duly passed and that he is entitl- 
ed to remain in occupation of the accom- 
modation the District Magistrate may 
without prejudice to any other action 
which may be taken against him under 
this Act or any other law for the time’ 
being in force, direct him to vacate the 
premises within a period to be specified. 

(3) Upon the making of the order 
under sub-section (2), the person against 
whom the order is made and every per- 
son claiming under him shall vacate the 
accommodation. If the accommodation is 
not vacated within the time. allowed or 
such extended period as the District Ma- 
gistrate may grant, the District Magis- 
trate may evict or cause to be evicted the 
person: or persons and use such force as 
may be necessary for carrying out the 
order -and also put the person entitled 
under, sub-section (2) of Section 7 in oc- 
cupation of the accommodation. 


Ramesh Chandra v. Hari Shankar 


(C. S. P, Singh J.)  [Pr. 3] AlL 559 


. (4) No appeal shall lie from any order 
passed by the District Magistrate under 
this section, but the Commissioner may. 
revise the said order, if he is satisfied ‘that 
the District Magistrate has acted. illegal- 
ly or with material irregularity or has 
wrongly refused to act and may make 
such order ag he thinks, fit.” 

We are in the present case concerned 
with the latter part of Section 7-A which 
contemplates actiong being taken by the 
District Magistrate in cases (1) where an 
order requiring any accommodation to 
be let or not to be let has been duly pass- 
ed and the District Magistrate believes: 
that any person has in contravention of 
the said order occupied the accommoda- 
or any part thereof, It is obvious, and 
there can hardly be any dispute, that. 
before Section 7-A applies, the order, 
which is sought to be enforced must be 
under Section 7 (2),. Now under Sec- 
tion 7 (2) two types of the orders can be 
passed, one, requiring a landlord. to- let 
and the other not to let, When an order 
to let is passed the order indicates that 
a landlord has to let out the premises to 
some specific person. The second type of 
order that can be passed under Section 
7 (2) can be an order not to let out the 
premises to some specific person or to 
none. When an order of release is passed 
under Rule 6, it would fall under the se- 
cond part, Le. an order of release, in 
effect, is an order that the landlord should 
not let out the premises to any person 
but occupy it himself, But the second 
type of order which the District Magis- 
trate can pasg under Section 7 (2) of the 
Act need not be confined only to release 
orders. An order expressly or impliedly 
can be passed directing the landlord not 
to let out the premises to some specified 
person, We felt some difficulty as to whe- 
ther the words “any person” could be 
interpreted as meaning specific person, or 
all persons in general, but that difficulty 
is soon resolved if one considers the fact 
that under Section 7 (2) the District Ma- 
gistrate is empowered to pass an allot- 
ment order in favour of some specified 
person, Thig-he does by virtue of the 
powers conferred on him under Section 
7 (2) of the Act, by the use of the words 
“to let to any person”, The words “any ` 
person” as occurring in Section 7 (2) qua- 
lify both to let or not to let, and if for 
purposes of letting the words “any per- 
son” have to be interpreted, as necessa- 
rily they have to, to empower the Dis- 
trict Magistrate to pass an order of al- 
lotment in respect of a specific person, 
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we see no reason why the words “not to 
let to any person” should have a different 
meaning, Once this result is reached, the 
contention on behalf of the appellant must 
fail. The order of the State Government 
passed under Section 7-F cancelling the 
allotment order in favour of the appel- 
lant amounted to an order directing that 
the premises should not be let out to 
him. This order, in view of the Full 
Bench decision was an order under Sec- 
tion 7 (2), The appellant has obviously 
in contravention of this order occupied 
the premises for the order cancelling his 
allotment amounted to an order directing 
that the premises should not be let out to 
him, Section 7-A was, theréfore, clearly 
attracted, and, as such, an order of eject- 
ment could be passed against him. 

4, Counsel referred us to the de- 
cision in Krishna Chandra Sharma v. 
State of U. P., (1962 All LJ 426) but that 
decision has been overruled by the Full 
Bench and, as such, we need not consi- 
der it, The single Judge decision in Kali 
Prasad Basu v. R. C, E, O., (1959 All LJ 
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167) which lays down that the Rent Con- 
trol and Eviction Officer does not have 
power under Section 7-A to put a subse- 
quent allottee in possession even though 
the allotment order passed earlier is can- 
celled, does not appear to lay down the 
correct law, Once an order of allotment 
is cancelled, and a fresh order of allot- 
ment is passed it is the new order which 
replaces the earlier order, under Section 
7 (2). The earlier order no longer exists 
and if the earlier allottee whose allot- 
ment order has been cancelled persists in 
occupation of the premises Section 7-A 
clearly applies We may point out that a 
similar view was taken by a Division 
Bench in Mangal Sen v. Rent Control & 
Eviction Officer, (1972 All LJ 587). . 


5. The appeal is as such dismissed 
with costs. The stay order, if any is 
discharged, 


Appeal dismissed, 





END 
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3. Regarding the powers of the 
Court to alter orders in such circumstan- 
ces, I heard both the learned counsel, Mr. 
Obulpathy Chowdary learned counsel for 
the revision petitioner relied upon the 
decision of Allahabad High. Court in 
Sangam Lal v. Rent Controller Eviction 
Officer (AIR 1966 All 221) (FB) and urged 
that until the judgment is signed it can 
be altered or amended or even changed 
completely, provided notice is given to 
the parties and they are heard before the 
proposed change is made. 


4, On the other hand Mr. P. A. 
Chowdary learned counsel for the res- 
pondents submitted that when a judg- 
ment or order is delivered, it is not per- 
missible for the court to change it even 


though the judgment has not been signed. 


5. Both the parties have placed 
reliance upon the decision of the Sup- 
reme Court in Surendra Singh v. State of 
Uttar Pradesh (AIR 1954 SC 194). On a 
close scrutiny of the proposition laid 
down in that decision, I am inclined to 
agree with the submissions made by Mr. 
P. A. Chowdary. Bose J. speaking for the 
Bench observed in paragraph 10 about 
meaning of a judgment as follows: 

‘In our opinion, a judgment within 
the meaning of these sections is the final 


decision of the Court intimated to the - 


parties and to the world at large by for- 
mal ‘pronouncement’ or ‘delivery’ in open 
court, It is a judicial act which must be 
performed in a judicial way, Small irre- 
gularities in the manner of pronounce- 
ment or the mode of delivery do not mat= 
ter but the substance of the thing must 
be there; that can neither be blurred nor 
left to inference and conjecture nor can 
it be vague. All the rest the manner in 
which it is to be recorded, the way in 
which it is to be authenticated, the sign- 
ing and the sealing, all the rules designed 
to secure certainty about its content and 
matter can be cured; but not the hard 
core, namely the formal intimation of the 
decision and its contents formally declar- 
ed in a judicial way in open court, The 


exact way in which this is done does not ` 


matter. In some courts the judgment is 
delivered orally or read out, in some only 
the operative portion is pronounced, in 
some the judgment is merely signed after 
giving notice to the parties and laying the 
Graft on the table for a given number of 
days for inspection.” 

6. It is no doubt true that their 
Lordships. have observed in paragraph 12 
that.upto the moment the judgment is 
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delivered, Judges have the right to change 
their mind and have got a sort of ‘Locus 
Paenitentiae’. But that would arise only 
in a case where the judgment has not 
been delivered as stated by their Lord- 
ships in paragraph 10. 

T. I am also fortified in this view 
by the observations màde by them im 
paragraph 14, wherein their Lordships 
have further stated, that if a judgment 
happens not to be signed but is inadver- 
tently acted on and executed the pro- 
ceedings consequent on it would be valid 
because the judgment, if it can be shown 
to have been validly delivered, would 
stand good despite defects in the mode of 
its, subsequent authentication. Their 
Lordships further laid down in the deci- 
sion that when once the delivery of judg- 
ment is made in open court to the know- 
ledge of the parties and to the world at 
large, the other things, viz. the manner in 
which it is to be recorded, the way in 
which it is to be authenticated or signed, 
or the signing and sealing, are all subsi- 
diary things, which no doubt are design- 
ed to secure certainty about its content 
and matter, but they have got no effect 
upon the hard core, viz. the formal inti- 
mation of the decision of the court, which 
is a judicial act, which has been per- 
formed. 

8. In view of the above authorita- 
tive pronouncement by the Supreme 
Court, it cannot be said that the order 
pronounced by me on 12-2-1976 was not 
delivered even though the transcript of 
the order has not been signed by me 
when a request for the withdrawal of 
the C. R. P. has been made. It stands as 
a valid order whether it was signed by 
me or not. 

9. Mr. Chowdary has also drawn 
my attention to the same view expressed 
in Holtby v. Hodgson, (1889) 24 QBD 103, 
wherein Lord Esher M, R. observed at 
p. 107, in a decision which starts at page 
103, as follows: 

“The expression ‘whether’ where 
any judgment is pronounced by the 
Court or a Judge in court is intended to 
contrast with the well-known express'‘on 
‘the court or a Judge’ in many other 
rules, that is to sav. to exclude the case 
of a Judge sitting in Chambers: and the 
intention of the rule clearlv is that, from 
the moment when the Judge has pro- 
nounced judgment, and entry of the 
judgment has been made. the iudement 
is to take effect: not from the date of the 
entry, but from the date of its being pro- 


= therefore clear that under the 
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nounced, it is an effective judgment from 
the day when it is pronounced by the 
Judge in court (emphasis is mine). 

This view of ‘the learned Lord has also 





been approved by the other two Lords ` 


viz. Lindley L. J, and Lopes L. J. 


10. Moreover under Order 20, 
Rule 1, C.P.C. the court after the case 
has been heard, shall ‘pronounce judg- 
ment in open court by dictation to Short- 
hand Writer, wherever it is permissible. 
It bears the date on which it is pro- 
nounced. The date of the judgment is 
never altered by the date on which the 


signature has been put subsequently. The 


date of the decree under Order 20, Rule 
7, C.P.C. would also be the date on which 
Ithe judgment was pronounced, It is 
C.P.C. 
streśs is laid upon the pronouncement or 
delivery of the judgment as a judicial 
ject, which has got legal effect. + 


: L The Allahabad High Court no 
doubt has held in the Full Bench case to 
the contrary. But with all respect to the 
learned Judges, I cannot hold that the 
proposition laid down by the Supreme 
Court in AIR 1954 SC 194 gives any 
support for the proposition laid down by 
the Allahabad High Court. 


12. Mr. Nagaraja Rao, the ikari: 
ed counsel appearing for Mr. Obulapathi 
Chowdary had also relied upon the deci- 
sion of Bombay High Court in Matheran 
Tramway v, Lang (AIR 1927 Bom 113). 
„On the facts of that case, the transcript 
- `of: the’ judgment has not even been veri- 

'fiëd or approved by the Judge. But he 
sent a letter from abroad for his brother 
Judge to pronounce it in open court. 
That decision in my opinion does not as- 
sist the petitioner in any manner. 


. 13.. For the above- reasons I am 
satisfied that I cannot but sign the order 
already delivered by me on 12-2-1976 in 
these C.M.Ps. It is open to the revision 
petitioner to withdraw the main C.RP. 
if he is so advised, or to keep it pending 
in this court till it is finally disposed of. 
Post the C.R.P. for further orders after 
ten days. i 


Order accordingly. 
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CHINNAPPA REDDY, PUNNAYYA 
AND JEEVAN REDDY, JJ. 

Sangubhotla Venkatramaiah, Appel- 
lant v. Kallu Venkataswamy and others, 
Respondents. 

Second Appeal No. 17 of 1973, 
29-12-1975." 

(A) Tamil Nadu Estates (Abolition 
and Conversion into Ryotwari) Act (26 
of 1948), Ss. 12 to 15 — Ryoti land— Suit 
by erstwhile landlord for redemption of 
mortgage and for- possession of land, an 
estate which was later taken over by 
Government under the provisions of the 
Act — Ryotwari Patta not obtained by 
landlord before filing of the suit — Main- 
tainability of suit — Exclusion of juris- 
diction of Civil Court — Principles — 
(Civil P. C. (1908), S. 9). 


The exclusion of the jurisdiction of 
a Civil Court from entertaining a suit of 
a civil nature may be expressed or im~ 
plied. Where a special Tribunal is creat- 
ed by an Act of Legislature for the pur- 
pose of determining the rights created 
by the statute. and finality is ‚given to 
the orders of the Tribunal, the jurisdic- 
tion of the Civil Court must be consider- 
ed to be excluded with regard to those 
matters. But where the subject-matter of 
the suit falls outside the exclusive juris- 
diction of the special Tribunal or where 
the relief sought in the suit is one which 
the special Tribunal is incapable of 
granting, the jurisdiction of the Civil, 
Court is not ousted merely because the’ 
question which has to be incidentally 
but necessarily decided is a question 
within the competence of the special Tri- 
bunal. (Para 6) 


Therefore, a suit for a relief which 
the Settlement Officer cannot grant is 
not barred merely because it incidentally 
involves the adjudication of questions 
within the competence of the Settlement 
Officer and the Estates Abolition Tribu- 
nal. If, however, the relief claimed in the 
suit is a mere camouflage for obtaining 
a determination of the rights which are 
required to be decided by the Settlement 
Officer and the Estates Abolition Tribu- 
nal the suit must be held to be barred. 

- The plaint must - determine the forum. 


*(Decided by Full Bench on order of 
.reference made by Kondaiah and 
Gangadhara Rao JJ.) 


JT/IT/D313/76/LGC 


D/- 
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But the defendant may show that the 
plaint is a mere camouflage to circum- 
vent the jurisdiction of the Special Tri- 
bunal. If the Court is satisfied that the 
allegations in the plaint and the reliefs 
sought do not bring the action within 
the jurisdiction of the Special Tribunal 
and if the defendant is umable to show 
that the action is a mere camouflage, 
there is no reason why the jurisdiction 


of the Civil Court should be excluded _ 


merely because the defence raised in- 
volves the adjudication of matters within 
the competence of the Special Tribunal. 
Case law discussed, (1971) 1 Andh WR 
14, Considered. (Para 14) 


(B) Civil P. C. (1908), Ss. 100-101 — 
New plea — Plaintiffs contending in 
lower Courts that their suit wag main- 
tainable — Decision going against them 
on merits — They cannot be permitted 
to urge in second appeal that their suit 
should have been dismissed as pre- 
mature, (Para 16) 
Cases. Referred: Chronological Paras 
AIR 1974 Andh Pra 85 = (1973) 2 APLJ 

209 (FB) - 5,15 
(1971) 1 Andh WR 14 3, 4, 5, 14 
AIR 1964 SC 807 5 13 
(1961) 2 Andh WR 339 = ILR (1963) 


Andh Pra 53 5, 10 
(1960) 1 Andh WR 13° , 10 
AIR 1959 Mad 447 = (1959) 1 Med 'LJ 

314 5, 12 


(1959) 2 Andh WR 412 
(1959) 1 Mad LJ 195 = 71 Mad LW 857 
5, 11, 12, 14 
AIR 1958 Andh Pra 100 5, 9 
` (1958) 1 Andh WR 420 = ILR (1958) 
Andh Pra 396 5, 8, 10, 11, 14 
AIR 1957 Andh Pra 495 = (1957) 1 Andh 
WR 332 5, 8 
(1957) 2 Andh WR 204 = 1957 Andh LT 
670 5, 7, 8, 10, 11,,14 
AIR 1947 Mad 276 = (1947) 1 Mad LJ 83 
(FB) 7 
AIR 1935 All 594 = 1935 All LJ 582 7 
T. Veerabhadrayya, for Appellant; 
S. Ranga Reddy, for Respondents. 
CHINNAPPA REDDY, J.:— The 
plaintiff-appellant filed the suit, out of 
which the Second Appeal arises, for re- 
demption . of usufructuary mortgage 
dated 25-6-1946 and for possession. The 
plaintiff wes the mortgagor. Kallu . Pa- 
paish, husband of 4th defendant and 
father of defendants 1'to 3 was the mort- 
gagee. The mortgage was for a sum of 
Rs. 200 and it was in respect of land in 
Kankanampadu Shortrium village, an 
estate which was later taken over under 
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the provisions of the Madras Estates 
(Abolition and Conversion into Ryot- 
wari) Act. The plaintiff is one of the 
erstwhile Shortriumdars of the village, 
The defendants pleaded that they and 
their predecessors had occupancy rights 
in the land, that the plaintiff and his 
predecessors were landholders, that the 
plaintiff had borrowed a sum of Rs. 200 
from Papaiah mortgaging his melwaram 
interest in the land, that the recitals in 
the mortgage deed were inoperative and 
that the recitals had only been made to 
give a form to the deed of mortgage. 
They pleaded that the occupancy rights 
possessed by them could not be extin- 
guished by the mortgage, The land was 
never the private land of the plaintiff. 
The only interest which the plaintiff had 
in the land was the melwaram right 
which ceased on the estate being taken 
over by the Government under the ‘pro- 
visions of the Estates Abolition Act. The 
defendants also pleaded that they had 
also been granted rough patta under 
Section 11 of the Estates Abolition Act. 

2. It was found by the trial Court 
and the first appellate Court that the 
land which was the subject-matter of 
the mortgage was not the private land of 
the plaintiff and that what was mortgag- 
ed by the plaintiff was only his melwa- 


_Tam interest in the land. The land was 


ryoti land in which the defendants and 
their predecessors had occupancy rights. 
The melwaram right of the plaintiff be- 
came extinguished on the taking over of 
the estate by the Government and the 
plaintiff's right of redemption ceased. 
The concurrent finding of the lower 
Courts that the land was ryoti land’ ‘in 
which the defendants and their predeces- . 
sors had occupancy rights and not pri- 
vate land of the plaintiff was not 
lenged before the learned single Judge 
who heard the Second Appeal in the first 
instance. Indeed the concurrent ’ finding 
of fact could: not be challenged in Second 
Appeal. 

3. Sri Veerabhadrayya raised two 
questions before. the learned single Judge: 
(1) The defendants who were mortgagees 
were estopped from contending that the 
mortgagor had no right to redeem the 
mortgage. (2) The suit should have been 
dismissed as premature, without any ad- 
judication on the merits as the applica- 
tion of the plaintiff for grant of a ryot- 
wari patta was pending enquiry under 
Section 15 of the Estates Abolition Act. 
The learned single Judge rejected the 
first contention. In regard to the second 
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contention, he was of the view that the 
suit was not barred and need not be dis- 
missed as premature. The decision of a 
Division Bench of this Court in Sri 
Someswaraswami Varu v. Sri Rajitam, 
(1971) 1 Andh WR 14 was pressed for the 
acceptance of the learned Judge. He was 
of the view that the decision required 
reconsideration. He, therefore, directed 
that the papers be placed before the 
learned Chief Justice for appropriate 
orders, The matter was then considered 
by a Division Bench consisting of Kon- 
daiah and Gangadhara Rao JJ., and they 
directed that the matter should be consi- 
dered by a Full Bench. This is how the 
matter has come before us. 


4. Sri Veerabhadrayya argued 
that the Settlement Officer and the 
Estates Abolition Tribunal had exclusive 
jurisdiction to consider the question whe- 
ther a landholder was entitled to ryot- 
wari patta and that until a landholder 
was able to get a ryotwari patta any 
suit by him for possession of land had 
to be dismissed on the ground that it 
was premature. He pressed for our ac- 
ceptance the decision of Venkatesam, and 
A. D. V. Reddy, JJ. in Sri Someswara- 
swami Varu v. Sri Rajitam, (1971-1 Andh 
WR 14). 


5. The object and scheme of the 
Andhra Pradesh (Andhra Area) Estates 
(Abolition and Conversion into Ryotwari) 
Act have been explained in several deci- 
sions of this Court and of the Madras 
High Court. We do not think it necessary 
to make a re-statement of the object and 
the scheme of the Act. We will refer to 
the relevant provisions of the Act neces- 
.sary for deciding the question raised. be- 
fore us, Section 3 enumerates the conse- 
quences of notifying an estate under Sec- 
tion 1 of the Act. In particular, Section 3 
(c) provides that all rights and interests 
created in and over the estate by the 
landholder shall cease and determine as 
against the Government. Section 3 (d) 
empowers the Government to take pos- 
session of the estate but saves from dis- 
possession any person who the Govern- 
ment considers is prima facie entitled to 
a ryotwari patta until the question whe- 
ther he is actually entitled to such patta 
is decided by the Settlement Officer in 
the case of a ryot or by the Settlement 
Officer and the Tribunal on appeal in the 
case of a landholder, Section 3 (f) pro- 
vides that the relationship of landholder 
and ryot shajl be extinguished as be- 
tween them. Section 3 (g) provides that 
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ryots in the estate shall, as against the 


Government, be entitled only to such 
rights and privileges as are recognised 
or conferred on them by or under the 


Act. Section 11 confers on every ryot in 
an estate the right to obtain a ryotwari 
patta in respect of ryoti land which was 
included or ought to have been included 
in his holding on the notified date. Sec- 
tions 12, 13 and 14 confer on the land- 
holder the right to obtain a ryotwari 
patta in respect. of private land in a 
Zamindari, Inam and Under Tenure 
estate respectively. Section 15 (1) pro- 
vides for enquiry by the Settlement Offi- 
cer into claims by a landholder for a 
ryotwari patta under Sections 12, 13 or 
14. Section 15 (2) provides for an appeal 
to the Tribunal from the decision of the 
Settlement Officer and it declares that 
the decision of the Tribunal shall be final 
and not liable to be questioned in any - 
Court of law, While Section 15 provides 
for the determination of claims of land- 
holders to the grant of ryotwari pattas 
under Sections 12, 13 and 14 there is no 
corresponding provision for determining 
the rival claims of persons to the grant 
of ryotwari patta as ryots under Section 
11 of the Act. For several years it was 
understood that Section 56 (1) (c) enabl- 
ed the Settlement Officer to decide such 
rival claims. But it has recently been 
held by a Full Bench of this Court in 
Cherukuru  Muthayya v. Gopalakri- 
shnayya, AIR 1974 Andh Pra 85 (FB) 
that, having regard to its setting in the 
Act, Section 56 (1) (c) had no connection 
with Section 11 and that the decision 
under Section 56 (1) (c) had relevance 
only to a claim for arrears of rent under 
Section 55 of the Act. Sri Veerabhadr- 
ayya argued that Sections 12 to 15 were 
a complete code in themselves and that 
the jurisdiction of the Civil Court was 
excluded from deciding any question 
which would fall for decision under Sec- 
tion 15 of the Act. The answer of the 
respondent’s counsel, Sri S. Ranga Reddy 
to the contention of Sri Veerabhadrayya 
was that the Settlement Officer and the 
Tribunal had no jurisdiction to grant the 
relief prayed for in the suit. If for the 
purpose of granting the relief claimed 
by the plaintiff it became necessary to 
adjudicate upon questions which under 
the Act had to be decided by the Settle- 
ment Officer and the Tribunal, it could 
not be said that the Civil Court was bar- 
red from deciding such questions, Sri T. 
Veerabhadrayya relied on Appanna v. 
Sriramamurthy, (1958) 1 Andh WR 420, 
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Ravu Gopala Rao v: Official Receiver, 
(1961) 2 Andh WR 339; Desikacharyulu 
v. State of Andhra Pradesh, . (1959) 2 
Andh WR 412; Desikacharyulu v. State 
of Andhra Pradesh, AIR 1964 SC 807 and 
Sri Someswaraswami Varu v. Srirajitam, 
(1971) 1 Andh WR 14; Sri Ranga Reddy 
relied on Chigurupati Venkatasubbayya 
v, Ravi Punnayya, (1957) 2 Andh WR 
204; Sriramamurthy v. Batchu Dhana 
Raju, (1957) 1 Andh WR 332 = (AIK 1957 
Andh Pra 495); Ramayya v. Brahmayya, 
AIR 1958 Andh Pra 100; Mahalakshmi v. 
Ammayamma, (1960) 1 Andh WR 13; 
Soosai Udayar v, Andiyappan, (1959) 1 
Mad LJ 195 (196) and Adakalathammal 
v. Chinnayya Panipundar, (1959) 1 Mad 
LJ 314 = (AIR 1959 Mad 447). 

6. The principles relating to the 
exclusion of the jurisdiction of Civil 
Courts by statutory Tribunals are fairly 
well settled. The exclusion of the juris- 
diction of a Civil Court from entertain- 
ing a suit of a civil nature may be ex- 
pressed or implied, Where a special Tri- 
bunal is created by an Act of Legislature 
for the purpose of determining the rights 
created by the statute and finality is 
given to the orders of the Tribunal, the 
jurisdiction ‘of the Civil Court must be 
considered to be excluded with regard to 
those matters. But where .the subject- 
matter of the suit falls outside the exclu- 
sive jurisdiction of the Special Tribunal 
or where the relief sought in the suit is 
one which the Special Tribunal is in- 
capable of. granting, the jurisdiction of 
the Civil Court is not ousted mere:y be- 
cause the question which has to be inci- 
dentally but necessarily decided. is a 
question within the competence of the 
Special Tribunal. The forum has to be 
determined by the plaint. If the allega- 
tions in the plaint and the reliefs sought 
do not bring the action within the juris- 
diction of the Special Tribunal there is 
no reason to exclude the Civil Court 
from trying the action merely because 
the defence put forward involves the ad- 
judication of matters within the compet- 
ence of the Special Tribunal, Of course, 
it is always open to a defendant to show 
that the allegations in the plaint are a 
mere camouflage to circumvent the ju- 
risdiction of the Special. Tribunal. Where 
the Court is satisfied that the plaint is 
but a trick to invoke the jurisdiction 
of the Civil Court and to oust the juris- 
diction of the Special Tribunal the Civil 
Court will naturally dismiss the suit. We 
do not propose to refer to the legion of 
eases on the question of the exclusion of 
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the jurisdiction of the Civil Court. We 
will confine our consideration to cases 
which arose under the provisions of the 
Estates (Abolition and Conversion into 


7. In Chigurupati Venkatasub- 
bayya v. Ravi Punnayya (1957-2 Andh 
WR 204) the question arose whether Sec- 
tion 56 of the Act ousted the jurisdiction 
of the Civil Court to entertain a suit for 
ejectment if one of the issues related to 
occupancy rights, Section 56 (2) provides 
that the decision of the Tribunal in an 
appeal preferred against the decision of 
the Settlement Officer under Section 56 
(1) shall be final and not be liable to be 
questioned in any Court of law. Chandra 
Reddy J. (as he then was) held that the 
Civil Court’s jurisdiction was not ousted 
since it was beyond the competence of 
the Settlement Officer to grant the relief 
of possession. He said, 

“The Civil Courts can certainly take 
cognizance of suits in which the title to 
the holding forming part of an estate is 
put in issue. Further, the relief of pos- 
session and mesne profits cannot be 
granted by the. Settlement Officer they 
being beyond his competence, and with- 
in the purview of Civil Courts, The prin- . 
ciple is now firmly established that the 
jurisdiction of Civil Courts is not ex- 
ciuded when special forums could grant 
certain prayers. See Swaminatha v, Asan, 
(1947) 1 Mad LJ 83=(AIR 1947 Mad 276) 
(FB) and Sukh Dev v. Basdev (AIR 1935 
All 594). In my opinion the ratio of this 
doctrine is that a plaintiff cannot be re- 
quired to split up his cause of action and 
seek redress partly in Civil Court and 
partly before a Special Tribunali- There 
is no reason why he should be compelled 
to choose different forums to get dif- 
ferent reliefs.” 

8. In Sriramamurthy v. Bachu 
Dhana Raju (AIR 1957 Andh Pra 495), 
Chandra Reddy C. J, and Krishna Rao, 
J. dealing with Section 56, observed: 

“Under proviso (ii) to Section 3 (d), 
the Government shall not dispossess a 
landholder of any land in any estate in 
respect of which they consider that he is 
prima facie entitled to a ryotwari patta 
pending the decision of the Settlement 
Officer: and the Tribunal on appeal, if 
any, to it as to whether he is actually 
entitled to such patta. If the suit land is 
a private land of which the landholder 
is entitled to possession under the said 
proviso he is entitled to continue in 
possession, The Government is not en- 
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titled to dispossess him and he is surely 
entitled to evict any trespasser from the 
land. There is nothing in the Act to sup- 
port the -view that the 
no right to possession of private land 
until, he gets a ryotwari patta in respect 
“of it under Section 12.” 


In Ap 
Andh WR 420) the question arose whe- 
ther, after the estate was taken over, 2 
suit could be laid for recovery of arrears 
of rent which had accrued prior to the 
, taking over of the estate. Both the. plain- 
tiff and the defendant claimed to be - the 
lawful ryots. of the land, The case fell 
directly within Section 56 (1) and, there- 
fore, attracted the mischief of Section 56 
(2). The suit was held'to be not main- 
tainable. Referring to: the decision of 
Chandra Reddy J. (as he then was), in 
Chigurupati Venkatasubbayya v. Ravi 
Punnayya (1957-2 Andh WR 204), Subba 
Rao C. J. did not express any dissent 
with the proposition that the Civil Court 
could take cognizance of suits for - pos- 
session and mesne profits which were 
beyond the competence of the Settlement 
Officer. Subba Rao, C. J., however, ob- 
served: f ` 


“But, if the learned Judge meant to 
lay down that the Civil Court is not bar- 
- red even in respect of a dispute between 
two persons claiming to be lawful ryots, 
with great respect, we cannot agree with 
that view.” f 
Of course, Subba Rao, C. J. must have 
had in mind a dispute with reference ta 
one of the rights granted by the Act. 


. “9. In Ramayya v. Brahmayya 
(AIR 1958 Andh Pra 100) Krishna Rao, J. 
held that the rights to obtain a ryotwari 


patta could be enforced only before the - 


“special forum set up under the Act and 
‘that relief could not directly or indirectly 
be sought elsewhere. But, he said, there 
was nothing in the Act to show that until 
the ryotwari patta was obtained, all re- 
liefs in respect of other ryots flowing 
from possession were taken away and 


.could not be claimed in the ordinary 
| Civil Courts. 
10. In Mahalakshmi v. Amma- 


yamma (1960-l Andh WR 13) the princi- 
ple of Venkatasubbayya v. Punnayya 
(1957-2 Andh WR 204) was reiterated by 
Chandra Reddy C. J. and Mohammed 
` Ahmed Ansari J. In Ravu Gopala Rao v. 
Official Receiver (1961-2 Andh WR 339), 
Satyanarayana Raju J. (as he then was) 
speaking for himself and Chandra Reddy 


landholder has . 


v. Sriramamurthy, (1958-1 . 
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C. J. affirmed the principle of the déci- 
sion in Chigurupati Venkatasubbayya v. 
Ravi Punnayya, (1957-2 Andh WR 204) 
and further observed that there was no- 
thing in the decision of Appanna v. Sri- 
ramamurthy (1958-1 Andh WR 420) 
which can counter it. 


11. In Soosai Udayar v, Andi- 
yappan (1959-1 Mad Ly 195) Rama Chan- 
dra Iyer J. stated the position clearly: 


“But if the relief claimed in a Civil 
Court is not what is created or granted 
by the Act, eg. the right to obtain a 
patta, but a civil right the jurisdiction of 
the civil court which always existed, 
cannot be held to be ousted as the sta- 
tute does not either expressly or im- 
pliedly extinguish such rights. It may 
be that for the granting of such relief 
the question to be decided is as to who 
was the ryot of a holding. Such a deter- 
mination would necessarily be incidental 
and cannot be deemed to ‘be impliedly 
excluded by Section 56. There is no pro- 
vision in-the Act to stay all suits which 
involved the determination of the ques- 
tion as to who was the lawful ryot of a 
holding or one to refer to that issue to 
the statutory tribunals for adjudication 
and to dispose of the suit on receipt of a 
finding from such tribunals. I am not 
able to see anything on principle or in ` 
the terms of the Act to hold that the 
Civil Court has been rendered powerless 
to decide a necessary issue between the 
parties though such an issue is. one con- 
templated under Section 56, for the pur- 
pose of deciding rights other than those 
created or provided for by the Act.” 
Ramachandra [yer J, then proceeded to 
accept as correct the principle of the de- 
cision in Chigurupati Venkatasubbayy@ 
v. Ravi Pumnayya (1957-2 Andh WR 204) . 
the learned Judge also referred to Ap- - 
panna v. Sriramamurthy (1958-1 Andh 
WR 420) and observed that the dissent 
expressed by Subba Rao C. J. must be 
considered to be with reference to the - 
rights granted by the Act. Finally he 
said, : 
“In the instant case.the relief claim- 
ed is one of possession. Neither the. 
Settlement Officer nor the Tribunal has 
any jurisdiction to grant such a relief... 
aisle ey Such being the case I am of opinion 
that the Civil Court should entertain the 
suits. To hold otherwise would lead to 
certain practical difficulties. Let us take 
a case where the plaintiff is a lawful ryot 
but the defendant trespassed into the 
property. If the plaintiff's suit for posses- 
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sion is not entertained by the Civil Court 
and if he is asked to go and agitate his 
tight to patta before the Settlement Off- 
cer and the Tribunal, it may be that by 
the time he gets his right to the patta 
declared by those Tribunals the claim 
for possession would have become time 
barred by adverse possession by the de- 
fendant.” 

12. The decision of Ramachandra 
Iyer J. in Soosai Udayar v. Andiyappan 
(1959: -1 Mad LJ 195) was approved by 
Rajamannar, C. J. and Ganapati Pillai 
J. in Adakalathammal v, Chinnayyan 
Fanipundar (AIR 1959 Mad 447). Raja- 
mannar C. J. expressly referred to the 
following sentence from Ramachandra 
Iyer J.’s decision: 


“If the relief claimed in a Civil 
Court is not what is created or granted 
by the Act, for example, the right-to ob- 
tain patta, but a civil right the jurisdic- 
tion of the Civil Court which always 
existed cannot be held to be ousted as 
the statute does not either expressly or 
impliedly extinguish such rights. a 


13. In Desikacharyulu v. State of 
Andhra Pradesh (AIR 1964 SC 807) for a 
declaration that the village of East Tak- 
kellapadu was not an estate within the 
meaning of either the. Madras Estates 
Land (Reduction of Rent) Act, 1947 or 
the Madras Estates (Abolition and Con- 
version into Ryotwari) Act, 1948, Bhima- 
gsankaram and Ranganatham Chetty, JJ. 
held that the suit fell directly within 
the mischief of Section 9 (4) of the 
Estates Abolition Act and was, therefore, 
barred. The decision of the Andhra Pra- 
desh High Court was affirmed by the 
Supreme Court in Desikacharyulu v. 
State of Andhra Pradesh. Section 9 of 


. the Act, we may mention here, confers - 


exclusive jurisdiction on the Settlement 
Officer and the Estates Abolition Tribu- 
nal to determine whether any Inam vil- 
lage is an Inam Estate or not, The deci- 
sion of the tribunal is also given finality 


under the Act. The case is of no practical 


assistance: to us. 
14. We now come to the case on 


‘which Sri Veerabhadrayya placed prin- 


cipal reliance. In Someswaraswami Varu 
v, Srirajitam (1971-1 Andh WR 14) the 
plaintiffs were. the deities of Sri Some- 
swaraswami Varu and Sri Venugopala- 
swami Varu, Vella village. Vella village 
was an estate which was taken over un- 
der the provisions of the: Estates (Aboli- 
tion and Conversion into Ryotwari) Aci 
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The plaintiffs claimed that the suit lands 
were granted to the deities in the year 
1738 and that in the year 1900 the defen- 
dants. were put in possession of the suit 
lands towards remuneration for the ser- 
vices required to be performed by them 
by way of giving dance recitals in the 
temples on festival occasions. The An- 
dhra Pradesh (Andhra Area) Devadasis 
Prevention of Dedication Act prevented 
the rendering of such services and the 
contract, therefore, became void, The 
plaintifis claimed that they were entitled 
to recover possession of the lands from 
the defendants. The defendants contend- 
ed that the plaintiffs had no title to the 
lands and that the defendants had ac- 
quired occupancy rights in the lands 
Venkatesam and A. D. V. Reddy JJ, no- 

ticed the decision of Chandra Reddy J. - 
(as he then was) in Chigurupati Ven- 

katasubbaiah v. Ravi Punnayya (1957-2 

Andh WR 204) and thought that in Ap- 

panna v. Sriramamurthy (1958-1 Andh 

WR 420) Subba, Rao C. J. and Rangana~ 

tham Chetty J. had dissented from the 

view of Chandra Reddy J. We have al- 

ready pointed ‘out that Subba Rao C, J. 

and Ranganatham Chetty J. did not dis- 
sent from the view of Chandra Reddy J. 
that Civil Courts could take cognizance of 
suits where the reliefs sought could not 
be granted by the Special Tribunals. It 
is true that Subba Rao C. J. observed 

that if Chandra Reddy J. meant to lay 

down that the. Civil Court was not barred 

even in respect of disputes between the 

two persons claiming to be lawful ryots 
they could not agree with that view. As 
explained earlier by us and also by 

Ramechandra Iyer J. in Soosai Udayar 
v. Andiyappan (1959-1 Mad LJ 195) the 
remarks of Subba Rao C. J. must natu- 
rally be confined to rights created by the 
Act in respect of which there is a dis- 
pute between persons claiming to be 
lawful ryots, After observing that Subba 
Rao C. J. and Ranganatham Chetty J 

had dissented from the view of Chandra 
Reddy J, Venkatesam and A. D. V. Reddy 
JJ. went on to say that though the re- 
liefs of possession and mesne profits’ 


could not be granted by the Settlement.. 


Officer, the reliefs were intimately con- 
nected with the question as to who was 
entitled to the issue of patta under the 
Act. As the defendants were admittedly 
in possession of the land on the date of 
the coming into force of the Act they 
were entitled not to be disturbed from 
their possession by virtue of the proviso 
to Sec. 3 (d) of the Act, until the ques- 
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tion of grant of patta was determined 
either under Section 11 or Section 12 of 
the Act. The learned Judges said that 
until the question of issue of patta was 
determined the plaintiff had no right to 
recover possession from the defendants. 
The suit was premature. The learned 
Judges further said that by a trick of 
pleading or by camouflage of the reliefs 
asked for they could not make the civil 
Court inquire into questions which were 
within the exclusive competence. of the 
tribunals created by the Act. The en- 
quiry into the question of grant of patta 
could not be considered to be ancillary 
or inc'dental to the relief of possession 
in the civil court since the relief of pos- 
session depended entirely on the right of 
the plaintiffs to the issue of a patta. If 
the learned Judges were of the view that 
in substance the plaintiffs were really 
asking for a declaration of their right to 
the grant of a patta cleverly camouflag- 
ing the real relief by asking for posses- 
sion and mesne profits there can be no 
quarrel with the conclusion of the learn- 
ed Judges. If, however,. the learned 
Judges meant to lay down that no erst- 
while landholder or ryot could seek the 
relief of possession in a Civil Court with- 
out first obtaining a ryotwari patta un- 
der the provisions of the Estates Aboli- 
_tion Act we must, with great respect, 
overrule the view of the learned Judges. 
In our view, a suit for a relief which the 
Settlement Officer cannot gnant is not 
barred merely because it incidentally in- 
volves the adjudication of questions 
within the competence of the Settlement 
Officer and the Estates Abolition Tribu- 
nal, If, however, the relief claimed in 
the suit is a mere camouflage for obtain- 
ing a determination of the rights which 
are required to be decided by the Settle- 
ment Officer and the Estates Abolition 
Tribunal the suit must be held to be bear- 
red. As we said earlier the plaint must 
determine the forum. But the defendant 
may show that the plaint is a mere 
camouflage to circumvent the jurisdic- 
tion of the Special Tribunal. If the Court 
is satisfied that the allegations in the 
plaint and the reliefs sought do not bring 
the action within the jurisdiction of the 
Special Tribunal and if the defendant is 
unable to show that the action is a mere 
camouflage, there is no reason why the 
jurisdiction of the Civil Court should be 
excluded merely because the defence 
raised involves the adjudication of mat- 
ters within the competence of the Spe- 
cial Tribunal. 
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15. In Cherukuru Muthayya v. 
G. Gopalakrishnayya (AIR 1974 Andh 
Pra 85 (FB)), a Full Bench of this court 
expressed its dissent with the reasoning 
of the learned Judges though they left 
open the question whether an erstwhile 
landholder could institute a suit for pos- 
session without first obtaining a ryot- 
wari patta. 


16. . We are also of the view that 
in the present case the plaintiffs should] 
not be permitted to urge in second ap- 
peal that their suit should have been dis- 
missed as premature, In the lower Courts 
their contention was, the suit was main- 
tainable and it was only when the deci- 





sion went against them on merits that 
they have chosen to turn round and urge 
this ground. 
17. In the result, we dismiss the 
second appeal with costs. 
Appeal dismissed. 
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The Tahsildar, Hyderabad Urban 
Taluk, Hyderabad and another, Appel- 
lants v. T. Venkata Reddy, Respondent. 

Writ Appeal No. 706 of. 1975 and 
W. P. Nos, 5366 and 5401 of 1975, D/- 
30-12-1975." 

(A) Andhra Pradesh Educational In- 
stitutions (Regulation of Admission) 
Order (1974), Para 4 (b) — Local Candi- 
date — “If he has resided ‘in that local 
area” — Meaning of — Residence of 
parents. 


A candidate, generally speaking, is a 
young boy or a girl dependent upon the 
parents or guardians for their study and 
upbringing, Therefore, his or her resi- 
dence must necessarily be the residence 
of his or her parents or guardians. Even 
going by the actual expression used in 
paragraph 4 (b) a candidate’s residence in 
a local area can be taken only as his 
residence with his parents or guardians. 
The residence of a candidate, though he 
has temporarily stayed in another , area 
even for purposes of study or training 
while his parents. guardians and family 


reside in the local area from which he ` 


has applied for admission to the Univer- 





*(Against judgment of this Court in W. P. 
“No, 4203 of 1975, D/- 1-9-1975.) 
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sity and where he has the sense of be- 
longing and where he gets back immedi- 
ately after the short duration of study, 
is his place of residence. AIR 1975 SC 
105, Relied on. (Paras 11, 12) 


(£) Andhra Pradesh Educational In- 
stitutiors (Regulation of Admission) 
Order (1974), Para 4 (b) — Local Cardi- 
date — “He hes not studied in any edu- 
cational institution.” 


Sub-paragraph (a) of para 4 makes 
à candidate a ‘local candidate’ if he has 
studied in any educational institution in 
the local area for a period of not less 
than four consecutive academic years 
ending with the academic year in which 
he appeared for the qualifying examina- 
tion. It is in this context that the provi- 
sions of sub-paragraph (b) have to. be 
understood. If the candidate has not stu- 
died in any educational institution in 
the local area, then the question of ap- 
plication of sub-paragraph (b) arises. 
This requirement is obviously intended 
to exclude candidates falling within sub- 
paregraph (a) and to cover candidates 
who have satisfied the requirement of 
residence, It cannot be understood to 
operate as a disqualification against any 
candidate who has studied in any edu- 
cational institution in the local area. 
When the provision is being made to 
enable candidates to secure admission 
into University and educational courses, 
it is untenable and even preposterous to 
think that the President has laid an im- 
possible ‘embargo that the candidate 
should not have studied in any educa- 
tional institution. It is impossible to 
understand that the provision is intend- 


ed only for candidates who have studied- 


privately. Study in an educational insti- 
tution in order to enter the University or 
a higher educational institution is essen- 
tial and so, it is not permissible to im- 
port a- bar against study in any educa- 
' tional institution as a pre-condition for 
qualifying a candidate to become a. local 
candidate. (Para 17) 


(C) Andhra Pradesh Educational In- 
stitutiors (Regulation of Admission) 
Order (1974), Para 4 — Held that it can- 
not be said that the balance of 15 per 
-cent in al’ the three Universities should 
-be pooled together and selection on the 
basis of merit cf all the candidates, who 
have applied to all the three Universi- 


ties, should be made, — 


(Para 20) -- 


Cases . Referred: Chronological Paras 
AIR 1975 SC 105 = 1975 Cri LJ 52 .14 
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Advocate-General and the Govern- 
ment Pleader, for Education and Health 
on behalf of Appellants’ in W. A. 706/1975; 
P. Babul Reddy, for Respondent in W, A. 
706 of 1975; K.. Parvathisam, for Peti- 
tioner in W. P. 5366 of 1975; O. Adinara- 
yana Reddy, for Petitioner in W. P. 5401 
of 1975; Solicitor General and K. S. 
Reddy, Standing Counsel for Central 
Govt. on behalf of Respondent No, 1 in 
W. P. No. 5366 of 1975; Govt. Pleader for 
Education and Health on behalf of Res- 
pondents 2 and 3 in W. P, No. 5366 of 
1975 and for Respondents Nos. 1 and 2 
in W. P. No. 5401 of 1975. 


A. SAMBASIVA RAO, Acting C. J.: 
—Who is a ‘local candidate’ within the 
meaning of the Andhra Pradesh Educa- 
tional Institutions (Regulation of Admis- 
sions) Order, 1974 (hereinafter called 
‘the Presidential Order’) for admission in- 
to courses of study in the State of An- 
dhra Pradesh. This is the crucial ques- 
tion which we will have to answer in 
these three matters. 


2. Let us state the circumstances 
in which the question arose in the first 
of the three cases viz. W. A. No, 706 of 
1975. The respondent applied for admis- 
sion into the medical course in the Os- 
mania University. Tis father has been 
the Legal Assistant in the Andhra Pra- 
desh Co-operative Central Land Mort- 
gage Bank and has been residing in the 
city of Hyderabad with his family from 
1963. His son, the respondent, studied in: 
the city of Hyderabad upto the year 1969 
and passed his 7th class examination 
held in Ap`il 1969. It is alleged that 
there is no reason to dovbt it, in fact it 
is not denied in the 
that his parents sent him to study in the 
Zilla tarishad High School, Biccavole on 
account of the raging Telangana agita- 
tion in the city at that time, dislocating 
and disturbing the even life of this area 
and the studies of the students, With the. 
result, the boy completed his 8th, 
and 10th classes -.n Biccavole, during 
which time his parents were living in 
Hyderabad, Whenever there were no 
classes in Biccavole he used to come back 
to his home at Hyderabad. After comple- 
tion of the 10th class, he joined the In- 
termediate- course in the New Science 
College, Ameerpet, Hyderabad in 1972. 
During 1972-74 he completed his Inter- 


counter-affidavits, . . 
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mediate course. He first took his final 
exatuination in May, 1974. Though he 
got through the examination, he did not 
get adequate number of marks for the 
+ purpose of applying for admission into 
. the medical course. He once again ap- 
` peared for the examination in December, 
1974 and this time he got through with 
62% in group subjects. Thereafter, he 
applied to the Ist appellant viz. the Tah- 
sildar, Hyderabad Urban Taluk, for a 
certificate that he is a ‘local candidate’ 
- within the meaning of Presidential order. 
That Officer, however, refused to give 
the certificate, Thereupon, he filed W. P. 
No. 4203/75 seeking an appropriate writ 
declaring that: he is a ‘local candidate’ 
within the meaning of paragraph 4 (b) of 
the Presidential Order and directing the 
lst appellarft to issue a certificate to that 
effect to enable him to sit at the entrance 
examination for admission into the Gov- 
ernment Medical Colleges in Telangana 
area, In addition to the Ist appellant, the 
Director of Medical and Health Services, 


Hyderabad was also impleaded as the 
other respondent in the writ petition. 
Ramachandra Rao, J. allowed the writ 


petition and issued a mandamus to the 
lst appellant to issue a certificate to the 
respondent, that he is a local candidate 
from the Telangana area, This appeal is 
against that . decision of the learned 
Judge. To complete .the statement -of 
events which have happened in the case 


under the orders of the court the res-’ 


pondent was permitted to sit for the en- 
trance examination and we were inform- 
ed at the time of the arguments of the 
appeal that the respondent was given 
-admission into the Medical Colleges in 
‘Telangana area as a non-local candidate. 


3.. The contention of the. respon- 
dent is that he does not satisfy the re- 
quirements of paragraph 4 (a) of the 
- Presidential Order, since, he had not stu- 

died for four consecutive scademic years 
ending with the academic year in which 
he appeared for the qualifying examina- 
tion, He, however, takes the stand that 
. he comes clearly within 
sub-paragraph (b), because he had resid- 
ed in Hyderabad for a period of not less 
than four ycars immediately preceding 
the date of the commencement of the 
relevant qualifying . ation 
which he appeared. This contention: i 

on the basis-that his parents have ae à 
residing in the city ever since 1963, that 
he was brought up in the city itself, edu- 


cated there upto 1969 and was sent out, 


for three years as it became impossible 
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‘appeared. Further, 


the ambit of’ 
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. to study ‘in the city on account of the 


Telangana Agitation and that after the 
agitation subsided he was again put ‘back 
in a city College where he completed the 
qualifying course. Thus, his family and 
therefore his residence has been in Hy- 
derabad right from 1963 despite the fact 
that he stayed in Biccavole for three 
years for the purpose of continting his 
studies without disruption. 


4. On the other hand, the appeal- 
lants viz. the Tahsildar and the Director 
of Medical and Health Services contend 
that the respondent does not satisfy the 
requirements of sub-paragraph (b). In 
the first place, what is required is his 
residence and not his parents’ or fami- 
ly’s. It is undoubted that he had resided 
in Biccavole, outside the Telangana area 
for three years and thus did not reside 


for not less than four years immediately _ 


preceding the date of commencement of 
the qualifying examination in which he 
the other require- 
ment of sub-paragraph (b) that he should 
not have studied durinr the whole or 
any part of the four consecutive acade- 
mic years ending with the academic year 
in which he appeared for the qualifying 
examination is not satisfied, because he 
did study during the four consecutive 
years either in Biccavole or in Hydera- 
bad, They, therefore, maintain that he is 
not a ‘local candidate’ within the mean- 
ing of paragraph 4 (b) of the Presiden- 
tial Order. 


5. Ramachandra Rao, J. held on 
a comparative scrutiny of sub-paragraphs 
(a) and (b) of paragraph 4 that the first 
requirement of sub-paragraph (b) neces- 
sarily relates to what is provided in sub- 
paragraph (a). That is to say, that -he 
should not be a candidate who fulfills 
the requirements of sub-paragraph (a). 
In regard to the requirement of resi- 
dence, the respondent must be under- 
stond as having his residence in Hydera- 
bad itself, because he was obliged to go 


2 Biccavole to cortinue his studies un- ` 


interrupted. But-all the time, his parents, 
his family and his own residence was in 
Hyderabad itself. It is in this manner the 
question we have posed at the threshold 
of our judgment arises for our conside- 
ration. 


6. Learned Advocate General pre- 
sented the case of the appellants. Learn- 
ed Solicitor General who had come down 
t appear in W. P. No. 5366/75, also 2d- 
vanced his arguments on the point on 
our invitation, Their submission is that- 


Pa 


$ 


`~ 
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the respondent does not come even with- 
in the ambit of paragraph 4 (b) since he 
had not resided in the local area, which 
is Telangana, for a period of not less 
than four years immediately preceding 
the date of the commencement of the 
qualifying examination, and also for the 
reason that he had studied during the 
four consecutive academic years ending 
with the academic year in which 
he appeared for the qualifying examina- 
tion. 


T. It is essential to notice the 
background in which the Presidential 
Order came to be made, in order to 
understand the intendment of the Presi- 
dent in making paragraph 4. (b) in his 
Order. After the constitution of the State 
of Andhra Pradesh in 1956, there were 
difficulties expressed by the people of 
the State relating to employment and 
educational facilities in addition to other 
problems. There was an agitation in the 
year 1969 in the Telangana area for con- 
stitution of that area into a separate 
State, A few years thereafter there was 
a similar agitation in the Andhra Dis- 
tricts for a separate State for those dis- 
tricts. With the intention of resolving the 
underlying difficulties and problems, 
which were the basic causes for the two 
agitations, the Parliament thought neces- 
sary to make certain provisions which 
would be applicable only to the State of 
Andhra Pradesh for the purposeof solv- 
ing those difficulties. With that intention, 
32nd Amendment to the Constitution was 
made inserting certain new Articles. 
While the newly inserted Art. 371-E pro- 
vided for the establishment of a Central 
University in Andhra Pradesh, Arti- 
cle 371-D made certain special provisions 
with respect to the State of Andhra Pra- 
desh in the matters of public employ- 
ment and education. Material portions of 
that Article read like this: 


“Special provisions with respect to 
the State of Andhra Pradesh: (1) The 
President may by other order made with 
respect to the State of Andhra Pradesh 
provide, ‘having regard to the require- 
ments of the State as a whole, for equit- 
able opportunities and facilities for 
. people belonging to different parts of the 
’ State, in the matter of public employ- 
ment and in the matter of education and 
different provisions may be made for 
various parts of the State, 


: (2) An order made under clause (1) 
may, in particular: 


the ` 


(a) require the State Government to 
organise any class or classes of posts in 
civil services of, or any .class or classes 
of civil posts under, the State into dif 
ferent local cadres or different parts of . 
the State and allot in accordance with 
such principles and procedure as may be 
specified in the order and the persons 
holding such posts to. the local cadre so 
organised. . 

(b) specify any part or parts of the 
State which shall be regarded as a local 
area: 

(i) for direct recruitment to posts in 
any local cadre whether organised in 
pursuance of an order under this article 
‘or constituted otherwise under the State 
Government; 

(i!) for direct recruitment to posts in 
eny cadre under any local authority 
within the State; and 

(iii): for the purposes of admission to 
any University within the State or any 
other educational institution which is 
subject to the control of the State Gov- 
ernment; 

(c) Specify the extent to which, the | 
manner in which and the conditions sub- 
ject to which, preference or reservation 
shall be given or made: 

(i) in the matter of direct recruit- 
ment to posts in any such cadre referred 
to in sub-clause (b) as may be specified 
in this behalf in the order; 

, fii) in the matter of admission to 
any such University or other educa- 
tional institution referred to in sub- 
clause (b) as may be specified in this 
behalf in the order, to or in favour of 
candidates, who have resided or studied 
for any period specified in the order in- 
the local area in respect of such cadres, 
university or other educational institu- 
tion, as the case may be.” 

8. It can be immediately seen 
that the special provision in respect of 
the State of Andhra Pradesh has been 
made by the Parliament in the Constitu- ` 
tion to obviate the legal and constitu- 
tional difficulties that arose on account 
of Art. 16 (3) for making special provi- - 
sion in regard to employment and edu- ~ 
cational facilities for the people belong- 
ing to different parts of the State, at the 
same time having regard to the require- 
ments of the State as a whole. That was 
because, while the people of the respec- 
tive parts were complaining that they 
should have predominant representation 
in employment and educational facilities 
in their own areas other people were 
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agitating about lack of employment and 
education facilities, even though they 
have been residing in the areas other 
than those in which they had been born. 
Earlier there were in force Mulki Rules, 
based on the domicile rule. Many deci- 
sions were rendered by this Court and 
the Supreme Court as well in regard to 
them with varying degrees of approba- 
tion and reprobation of those rules, But 
the two agitations, which occurred in the 
State, radically altered the position and 
so, the Parliament was obliged to make 
special provisions in regard to the State 
of Andhra Pradesh which necessitated 
the amendment of the Constitution itself. 
In the place of the Mulki rules, the Pre- 
sidential Order was issued incorporating 
in them the implementation of the ‘six 
point formula’ enunciated by the Gov- 
ernment of India to bring about an 
equilibrium in the life of the people of 
the State. 


9. This background will have to 
be borne in mind when one tries to un- 
derstand and spell out the intention of 
the President in making different provi- 
sions in the Order he had issued, This 
intention will have to be gathered by 
reading the entirety of the Order with 
the aid of the constitutional amendments. 
Reading a provision here or trying to 
understand a word there independently 
by themselves, or torn out of their back- 
ground and the entirety of the Order, 
might lead to absurd and preposterous 
results which might defeat the very pur- 
pose for which the President has pro- 
mulgated the Order, The newly intro- 
duced Article 371-D empowers the Pre- 
sident to make an order for the State of 
Andhra Pradesh to bring about equitable 
opportunities and facilities for the peo- 
ple belonging to the different parts of 
the State in the matters of public em- 
ployment and education. This will have 
to be done with due regard to the re- 
quirements of the State as a whole. In 
so far as educational facilities are con- 
cerned, what is relevant is the provisions 
in para 2 (b). According to it, the Presi- 
` dent in his Order may specify any part 
or parts of the State for being regarded 
as a local area. That will be for the pur- 
pose of admission to any University 
within the State or any other educa- 
tional institution which is subject to the 
control of the State Government. The 
Order can also specify the extent to 
which, the manner in which and the con- 
ditions subject to which preference or 
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reservation shall be given or made in 
the matter of admission to any such 
University or other educational institu- 
tion to or in favour of candidates, who 
have resided or studied for any period 
specified in the Order in the local area in 
respect of such cadres, University or 
other educational institution as‘the cas. 
may be. The words ‘in favour of candi- 
dates who have resided or studied for 
any period in the local area’ are signifi- 
cant. One of the problems which the con- 
stitutional Amendment and the Presiden- 
tial Order seek to resolve is that of those 
who have come to reside in areas other 
than those of their birth either by free 
volition, or on account of employment 
or on account of industrial or commer- 
cial enterprises. It should also be borne 
in mind that Hyderabad, which is in 
the Telangana Area, is the capital town 
of the State of Andhra Pradesh. Conse- 
quently all the Central and Administra- 
tive Offices of the State including the 
Secretariat, High Court and departmen- 
tal superstructures are located in Hyde- 
rabad. So much so, several persons, in 
whatever areas they might have been 
born, came to reside in Hyderabad to 
discharge their different functions or 
carry out vocations. Lack of educational 
and employment facilities to such peo- 
ple on account of the Mulki rules, which 
had been in force, was one of the grave 
irritants which provoked the two sepa- 
ratist movements, Likewise, people - be- 
longing to Telangana area had bitterly 
complained that they were deprived of 
adequate opportunities in their own area. 
It was to strike a balance and to achieve 
reconciliation between these two appa- 
rently conflicting claims, the Mulki rules 
were abolished and the 'Six Point For- 
mula,’ as it has been given shape in the 
Constitutional Amendment and the Pre- 
sidential Order, has been substituted. 
While under the Mulki Rules 15 years’ 
residence in the Telangana area was one 
of the requirements, it has now been 
brought to 4 years obviously to obviate 
the rigour of the former rule. This resi- 
dence can only be that of the family and 
certainly not that of an individual mem- 
ber of the family unless he is a separat- 
ed one. People who have been living in 
Telangana area, though they were born 
in other parts of the State and likewise 
people living in another area though 
they were born in Telangana region, 
should have these facilities provided un- 
der the Presidential Order .To separate 
a dependant, a son or a daughter, from 


C Gadi 
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the family for the purpose of considera- 
tion of the requirement of residence 
would not only be preposterous but 
would positively violate against the very 
spirit and intendment of the Constitu- 
tional Amendment and the Presidential 
Order, Manifestly and patently the resi- 
dential requirement is in regard to the 
family’s and not that of- any particular 
individual member of that family, May 
be for-a short while or even for a long 
while, a dependant in the family may 
stay in another part of the State, while 
the family as such continues to reside in 
the Telangana Area. That stay of the de- 
pendant in another part shall not be per- 
mitted to take away from the qualifica- 
tion which the family acquires by hav- 
ing resided in the Telangana area for 
four years and more, It would be the 
same case in regard to people. of Telan- 
gana region living in the other parts of 
the State. If it is not the family’s resi- 
dence that is not postulated by the Par- 
liament in its constitutional Amendment 
and the President in his Order, then one 
of the principal purposes for which the 
amendment Order issued would be de- 
feated. The Presidential Order repeats 
the same language that the Parliament as 
well as the President meant by the words 
‘candidate residing in a.local area’ his 
family including his protectors and 
guardians living in the local area, In 


other words, a candidate is meant to re- 


side where his family lives. 


10. In paragraph 3 the Presiden- 
tial Order enumerates what districts con- 
stitute what local area, for the purpose 
of admission to the three Universities in 
the State (apart from Statewide Univer- 
sities) namely the Andhra, Osmania and 
Sri Venkateswara Universities. Coastal 
region of. the State upto and inclusive of 
Prakasam District is constituted into one 
local area for the purpose of admission 
to the Andhra University; the Telangana 
area is the local area for the Osmania 
University, and Nellore and the Rayala- 
seema is the local area for Sri Venkate- 
swara University. . Paragraph 5 provides 
for reservation in non-Statewide Univer- 
sities and educational: institutions. Eighty 
five per cent of the available seats in 
every course of study shall be reserved 
in favour of the local candidates in rela- 
tion to the local area in respect of such 
University or other educational institu- 
tion, It must necessarily follow that the 
balance of fifteen per cent of seats are 


made available as an open pool for all.- 


applicants without insisting on their be- 
ing local candidates. Paragraph 4 says 
who the ‘local candidates’ are, Sub-para- 
graph (a) makes a candidate a ‘local can- 
didate’ if he has studied in an educa- 
tional institution in that local area for 
a period of not less than four consecu- 
tive academic years ending with acade- 
mic year in which he appeared, Sub- 
paragraph (b) provides: 


“Where, during the whole or any 
part of the four consecutive academic 
years ending with the academic year in 
which he appeared or, as the case may 
be, first appeared for the relevant quali- 
fying examination, he has not studied in 
any educational institution, if he has re- 
sided in that local area for a period of 
not less than four years immediately pre- 
ceding the date of commencement of the 
relevant qualifying examination in which 
he appeared or, as the case may be, first 
appeared.” 


11. Now first taking the require- 
ment of the residence in the local area, 
undoubtedly it refers to the candidate’s 
own residence because in sub-paragraph 
(a) also it refers to his study. But then, 
what is his residence? A candidate, gene- 
rally speaking, is a young boy or a girl 
dependent upon the parents or guardians 
for their study and upbringing, There- 
fore, his or her residence must necessa- 
rily be the residence of his or her pa- 
rents or guardians, It is inconceivable 
that a dependant can reside independent- 
ly of his parents or guardians, A -divid- 
ed son or a married daughter may reside 
by themselves, but not a dependent son 
or an unmarried daughter. What we are 
now considering is apart and indepen- 
dent from the general background in 
which the Presidential Order came to be 
issued. Even going by the actual expres- 
sion used in paragraph 4 (b) a candi- 
date’s residence in a local area can bej’ 
taken only as his residence with his pa-|- 
rents or guardians. Supposing he goes to 
visit, friends or relations in other area 
during vacations, could it be said that he 
has not resided in the local area where 
his parents and guardians have been liv- 
ing? Likewise, if he has been sent by his 
parents to another area for tuition, 
coaching and training, could it be said 
that his residence has changed? To extend 
illustration if he has been sent by his 
parents. to a different area for study on 
account of some family inconvenience 
or local conditions, is it possible to say 
that the boy has changed his residence 
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from that of the place where he has been 
living with his family and where he in- 
tends to-come back. In our considered 
- yjew it would be violating the natural 
meaning of the word ‘reside’ if we say 
that he has resided elsewhere for those 
short durations, It would be appropriate 
to say that he has merely ‘stayed’ in the 
other area for the purpose of the visit, 
or for the purpose of a temporary study 
or training, when all the time his resi- 
dence is the original place where he has 
-e@lways been brought up and where he 
goes back after that visit or stay. 


12. Chambers’s Twentieth Diction- 
ary gives the meaning of the word ‘re- 
side’ as ‘to dwell permanently; to be in 
residence; to abide; to be vested, to in- 
here’, The Concise Oxford Dictionary 
gives the meaning of the word ‘reside’ as 
‘have one’s home, ‘dwell permanently.’ 
Thus the normal and natural meaning of 
the word ‘reside’ brings out an element 
of permanently in living at a particular 
place. To say that if a young man or wo- 


man stays in a particular place tempo- 
rarily either on a visit or for a short 
duration for study, he resided in that 


‘area and ceased to reside in his home 
which means the place where he was 
brought up, where his family lives and 
where he gets back after his temporary 
work, would be going against the normal 
meaning of the word ‘reside’. We, there- 
fore, hold that the residence of a candi- 
date, though he has temporarily stayed 


in another area even for purposes of 
study or training while his parents, 
guardians.and family reside in the local 


area from which he has applied for ad~ 


mission to the University and where he 
has the sense of belonging and where he 
gets back immediately after the short 
jduration of study, is his place of resi- 
dence. It follows that the respondent in 
the writ appeal is a resident of the local 
Jarda which is within the jurisdiction of 
‘\the Osmania University. 


13. Learned Advocate-General in- 
_vited our attention to paragraph 10 of the 
Presidential Order to say that the provi- 
sions of the Order have overriding effect. 


The overriding effect given under para- 


graph 10 is in respect of reservations 
made in favour of woman, socially and 
educationally backward classes of citi- 
zens the Scheduled Castes and the Sche- 
luled Tribes and not in regard to other 
aspects, Be that as it may, the Presiden- 
tial Order, by virtue of paragraph 9, pre- 
vails over any other statute, ordinance, 
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rule, regulation or other Order, whether 
made before or after its commencement, 
in respect of admissions to any university 
or to any other educational institution 
subject to the control of the State Gov- 
ernment. It was possible to give this 
overriding effect to the provisions of the 
Presidential Order only ‘because the Con~ 
stitution itself was amended to incorpo- 
rate Art. 371-D. As the learned Solicitor 
General pointed out, Arts, 15 and 16 or~ 
dain that there shall not be any discrimi- 
nation. Article 19 protects rights relat- 
ing to residence and settling in any part 
of the territory of India and to carry on 
any occupation to all citizens. Article 301 
makes trade, commerce and intercourse 
throughout the territory of India free. 
Norfetheless, the Parliament was obliged 
to make ‘a special provision in regard to 
the State of Andhra Pradesh by inserting 
Art. 371-D in order to remove special 
difficulties that arose in the State, That 
is why overriding effect is given to the 
provisions of the Presidential Order, 


14. There is no direct judicial 
pronouncement excepting that of our 
learned brother under appeal which di- 
rectly deals with this question, We may, 
however, refer to the decision of the 
Supreme Court in Satya v. Teja Singh, 
AIR 1975 SC 105. There, the question of 
the validity of a decree for divorce ob- 
tained in Nevada Court in the United 
States of America was under considera- 
tion. It arose out of an application made 
by the wife under Section 488 of the Cri- 
minal Procedure Code of 1898. The de- 
fence of the husband was that he’ had 
obtained divorce from the wife in the 
Nevada Court, though both of them 
were Indian citizens. Chandrachud, ` J. 
stating the opinion of the Court, observ- 
ed that the Nevada Court assumed and 
exercised jurisdiction to pass the divorce 
decree on the basis that the respondent 
was a bona fide resident of and was do- 
miciled in Nevada, However, on exami- 
nation of the facts, learned Judge found 
that the husband spent in the United 


States on the whole five years, Then the © 


learned Judge pointed out that prior to 
the institution of the divorce proceed- 
ings the husband might have stayed | in 
Nevada but never lived there, He made 
false representation to the Nevada Court 
that he was a bona fide resident of the 
Nevada. In this connection examination 
of the scope of the words ‘residence’ and 
‘domicile’ became material, Learned 
Judge, observed in paragraph -45:— 
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“True, that the concept of domicile 
is not uniform throughout the world and 
just as long residence does not by itself 
establish domicile, brief residence may 
not negative it. But residence for a par- 
ticular purpose fails to answer the quali- 
tative test for, the purpose being accom- 
plished the residence would cease. The 
residence must answer ‘qudlitative as 
well as quantitative test”, that is, the 
two elements of factum at animus must 
concur.” 


15. Applying this test to the facts 
of the present case, we feel fully rein- 
forced and supported in the view we 
have taken about the meaning of the 


word ‘residence’ used in the Presiden- 
tial Order. 
16. Learned Solicitor General, 


however, invited our attention to the 
judgment of Subba Rao, J. (as he then 
was) in Jagir Kaur v. Jaswant Singh, 
(AIR 1963°SC 1521). Once again the mat- 
ter arose under Section 488, Crl. P, C. 
The Court had’to give the meaning of 
the crucial words ‘resides’ 'is’ and ‘where 
he last resided with his wife’ occurring 
in sub-clause (8) of that section, Explain- 
ing the word ‘resides’ in the sub-section, 
Subba Rao, J. (as he then was) ob- 
served:— 


“It however means something more 


than a flying visit to or a casual stay in- 


a particular place. There shall be animus 
manendi or an intention to stay for a 
period, the length of the period depend- 
ing upon the circumstances of each case. 
A person resides in a place if he through 
choice makes it his abode permanently 
or even temporarily whether a person 
has chosen to make a particular place his 
abode depends..upon the facts of each 
case.” i 
It will have to be noticed that these ob- 
servations were made in relation to the 
facts of the case before the Supreme 
Court and in construction of Section 488 
(8). Nevertheless, the Court made it clear 
that whether a person has chosen to 
make particular place his abode depends 
upon the facts of each case, In the facts 
of the present case, as we have found, 
the residence of the respondent has been 
Hyderabad which is within the local area 
of Osmania University. E 

17. The next hurdle that is sought 
to be raised in the way of the respondent 
fulfilling the requirements of sub-para- 
graph (b) is that he had studied in an 
educational institution during .the four 
consecutive academic years ending with 


Tahsildar, Hyderabad Urban Taluk v. T. V. Reddy 


[Prs. 14-17] A.P. 415 


the academic year in which he appeared 
for the relevant qualifying examination. 
This first requirement of sub-paragraph 
(b) is not, therefore, satisfied in the case 
of the respondent. This argument did not 
appeal to Ramachandra Rao, J. nor does 
it persuade us to accept it. Sub-paragraph 
(a) makes a candidate a ‘local candidate’ 
if he has studied in any educational in- 
stitution in the local area for a period of 
not less than four consecutive academic 
years ending with the academic year in 
which he appeared for the qualifying 
examination. It is in this context we will 
have. to understand the provisions of 
sub-paragraph (b). If the candidate has 
not studied in any educational institution 
in the local area, then the ` question of 
application of sub-paragraph (b) arises. 
This requirement is obviously intended 
to exclude candidates falling within sub- 
paragraph (a) and to- cover candidates 
who have satisfied the requirement of 
residence, It cannot be understood to 
operate as a disqualification against any 
candidate who has studied in any edu- 
cational institution: in the local area. If 
the argument of the learned Advocate- 
General or Solicitor General is to be 
accepted, a candidate should not have 
studied in any educational institution 
whatever, if he is to qualify himself un- 
der sub-paragraph (b). When the provi- 
sion is being made to enable candidates 
to secure admission into University and 
educational courses, it is untenable and 
even preposterous to think that the Pre- 
sident has laid an impossible embargo 
that the candidate should not have stu- 
died in any educational institution. 
Learned Solicitor General tried to get 
over this patent absurdity by saying that 
perhaps a candidate could have studied 
privately without attending any educa-|. 
tional institutions. It is impossible to 

understand that the provision is intend- 

ed only for candidates who have studied] . 
privately. Study in an educational insti-| 
tution in order to enter the University 
or a higher educational institution is 
essential and so, it is not permissible to| . 
import a bar against study in any educe-|. 
tional institution as a pre-condition for 
qualifying a candidate to become a local 
candidate. It is well known that a har- 
meonious construction, which advances 
the purposes and intention for which the 
order is made, has to be laid on the pro- 
visions, If that rule of construction is 
epplied, it necessarily follows that sub- 
paragraph (a) prescribes the educational 
requirement, while sub-paragraph (b) 
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prescribes the residential requirement 
for making a candidate a ‘local candi- 
date’. Therefore, it is reasonable to un- 
derstand sub-paragraph (b) as providing 
for qualifying a candidate as a local can- 
didate who has resided in the local area 
for four years when he has not satisfied 
the requirement of sub-paragraph (a). 
Thus, we see no substance in any of the 
objections raised by the learned. Advo- 
cate-General and the learned Solicitor 
General, for treating the respondent as 
a local candidate. We are in agreement 
with Ramachandra Rao, J. in holding 
that the respondent satisfies the require- 
ment of para, 4 (b) and is a local candi- 
date qualified to seek admission into the 
Osmania University. In the result, the 
writ ‘appeal is dismissed, 

18. Coming to W. P. No. 5366/ 
1975 the petitioner is the daughter of a 


Government employee, She appeared for. 


the entrance test held in September, 1975 
whose results were announced in Oct. 
1975 where she obtained 125 out of 200 
marks in group subjects, She applied to 
Sri Venkateswara University but she 
was not considered on the ground that 
she was not a local candidate. Her father 
originally hailed from Cuddapah within 
Sri Venkateswara University but was 
appointed in the Registration Depart- 
ment of the Government of Andhra Pra- 
desh, According to the exigencies of ser- 
vice he was posted at Ongole, then in 
Chittoor District, then in Gudivada and 
later transferred to Kurnool in January, 
1975. When the father was at Gudivada 
the girl did her intermediate course at 
that place. It thus transpired that the 
parents did not reside for four years con- 
tinuously in any particular local area. 
The argument advanced for her by the 
learned counsel is that since the family 
originally hailed from Cuddapah, she 
must be treated as a local candidate re- 
lating to Sri Venkateswara University. 
Unfortunately, this cannot be done þe- 
cause it does not come within the scope 
of either sub-paragraph (a) or sub-para- 
graph (b) of paragraph 4 of the Presiden- 
tial Order. So, this Court cannot help 
her. 


19. In W. P. No. 5401 of 1975 the 
petitioner was an applicant for medical 
course in the Osmania University. He is 
the son of a Government servant. When 
his father was working in Hyderabad, he 
eid his first year of intermediate course 
in Hyderabad. Then for the two months 
when his father was in Kurnool, he 
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studied for two months there and then 
from July 1974, when his father was 
again transferred to Hyderabad he com- 
pleted his intermediate course in Hydera- 
bad.. He secured only 115 marks out of 
200 in the group subjects, Learned Gov- 
ernment pleader pointed out and also 
placed before us the relevant records to 
show that out of the local candidates in 
the Osmania University the last candi- 
date obtained 138 marks out of 200 ani 
so, the petitioner could never dream of 
getting into the selection list out of the 
85 per cent of the seats reserved for local 
candidates, 


20. The learned counsel argued 
and the same argument was adopted by 
the learned counsel for the petitioner in 
W. P. No. 5366 of 1975 though the point 
was not raised in the writ petition, that 
the remaining 15 per cent of the seats 
after reservation of 85 per cent for the 
local candidates in all the three Univer- 


sities should be pooled together 
and the most meritorious of all 
the candidates should be select- 
ed out of the common pool. It was 


pointed out that a common entrance test 
is held for all the Universities conducted 
by a common examination board and 
then the selection committee appointed 
by the Government selects candidates in 
accordance with merit on the basis of a 
master merit list. It was, therefore, sub- 
mitted that the balance of 15 per cent in 
all the three Universities should be pool- 
ed together and selection on the basis of 
merit of all the candidates, who have 
applied to all the three Universities, 
should be made. We'do not think that 
this is permissible, The applications are 
required to be made to the Principal of 
each College. There are two colleges in 
each University and the applications 
may be sent to the Principals of the six 
colleges, Records were placed: before us 
which showed that the Government ap- 
pointed three Selection Committees, one 
for each University. The three commit- 
tees made selections for their respective 
Universities on the basis of the merit 
list. In the circumstances, it is reason- 
able to limit the consideration of the 
available general pool of 15 per cent of 
the seats only to those who applied to 
the particular’ University. We do not 
think it is reasonable to say that the 15 
per cent of the seats made available for 
non-local candidates should be pooled to- 
gether. In this view, we direct the res- 
pondents to consider the cases of the 
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petitioners in W. P. Nos, 5366 and 5401 
of 1975 within the 15 per ‘cent-of the 
non-local candidate seats available . in 
each of the two Universities. With this 
observation, these two writ petitions are 
dismissed. 


21. - In the result, the writ spear 


as well as the two writ petitions are dis- 
missed but in the circumstances without 
costs, Advocate’s fee Rs. 150 in each case. 
i Appeal and petitions 

dismissed. 
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N. Guruva Reddy, Petitioner v. The 
District Registrar, Hyderabad, Respon- 
dent. oS 

Case Referred No, 52 of 1975, 
2-8-1976. 

(A) Stamp Act (1899), Ss. 2 (17), 5 
and 6 and Sch, 1-A (A. P.) Arts. 35 and 41 
— Applicability — Firm — Deed of dis- 
solution providing ‘for rights and liabili- 
ties of outgoing and continuing partners 
and also creating charge in favour of 
outgoing partners in respect of payments 
to be made to them — Document’ is a 
deed of dissolution and also a mortgage 
deed chargeable with stamp duty under 
Sch. 1-A read with Ss. 5 and 6. 


D/- 


Some of the partners of-a firm 


having expressed their. desire to retire 
from the partnership a document des- 
cribed as a deed of dissolution was exe- 
cuted between the parties, Cl. 6 specified 
the various..amounts to be paid to the 
outgoing partners. Under. Cl. 7 the out- 
going partners had to transfer and as 
sign to the continuing partners: all the 
rights, title and interest in the shares of 
the outgoing partners in the partnership 
property. Cl. 8 specified the manner of 
making payments by instalments to - the 
outgoing partners and Cl, 9 created a 
charge on the assets of the partnership 
for payment of the various amounts to be 
made to the outgoing partners. The ques- 
tion for decision was whether the. in- 
strument.was a Simple deed of dissolu- 
tion of partnership of a composite deed 
consisting also a mortgage deed, charge- 
able to stamp duty under the relevant 
Articles of Sch. 1-A (A, P.j. read with 
Ss. 5 and 6, Stamp Act.. : 
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N: Guruva Reddy v. Dist. Registrar; Hyderabad (SB) 
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Held: Under the Partnership Act, 
there is no implied or statutory right in 
favour of an outgoing partner for the 
security of his share in the assets of the 
partnership which he is entitled to seek 
at the time of retirement or dissolution. 


“Since there is no such implied right in 
favour of an outgoing partner, Clause 9 


of the deed, which creates a charge, 
must be held to be a separate and dis- 
tinct matter from the terms of the deed 
of dissolution. The charge can never be 
said to be ancillary to the dissolution of 
the partnership. In that view the docu- 
ment in question was not a simple deed 
of dissolution but was both a deed of dis- 
solution and a mortgage deed and was | 
chargeable with stamp duty under the 
relevant articles of Sch. I-A (Andhra 
Pra) read with Ss. 5 and 6 of the Stamp 
Act, AIR 1956 SC 35 and AIR 1955 Cal 
561, Foll; AIR 1966 SC. 1300- and AIR 
1968. SC 676 and (1971) 80 ITR 291 (Guj), 
-Rel. -on. (Paras 15, 16) 


Cases Referred: Chronological Paras ” 


AIR 1971 Bom 237 = 73 Bom LR 42 10 
(1971) 80 ITR. 291 = 12 Guj LR 586 2, 
3, 15 
AIR 1968 SC 676 = 68 ITR 240 2, 3, 15 
AIR 1968 Andh Pra 142 = (1967) 2 Andh 
WR 320 (FB) 7 11, 12 
AIR 1966 SC 1300 = (1966) 3 SCR 400 
ye ee 2, 3, 15 
AIR 1962 Andh Pra 145 = (1962) 1 Andh 
WR 32‘ (FB) 7, 9 
AIR 1956 SC 35 = (1955) 2 SCR 842 
13, 15 
AIR 1955 Cal.561 = 95 Cal LJ 205 
14, 15 
‘AIR 1937 Mad 308 = (1937) 1 Mad LJ 174 
(SB) 13 
AIR 1920 Mad 225 = 38 Mad LJ 506 
(FB) 6, 9 


Mr. Vada Rajagopala Reddy, Advo- 
cate, for Petitioner; Govt, Pleader for 
Revenue (N. S.) on behalf of the Respon- 
dent. 


B. J. DIWAN, C. J. :— In this refer- 
ence under Section 57 of the Indian 
Stamp Act the following question has 
been referred to us for our opinion. 

_ “Whether the document under refer- 
ence is a ‘deed of dissolution of partner- 
ship’ as also a ‘Mortgage deed’ and also 
other points of law.” = - 

The facts giving rise to this reference are 
as follows: Gurava Reddy, son of Chen- 
chu Rami-.Reddy, and six other persons 
and legal ‘heirs of Smt. P. Sreedevamma 
were carrying on a. partnership business |; 
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at- Hyderabad in the name and style of 
M/s.. Sudha Enterprises with the Tradé 
name ‘of ‘Blue Moon Hotel’. The legal 
representatives of‘ Smt. 'P. Sreedevamma 


and five other partiers express- 
ed. -their desire to retire from 
the partnership - and. actually re< 
tired -on September’6, 1973. A deed 


of dissolution of partnership was- execut- 
ed on January 3, 1973; The parties to the 
deed of dissolution were Sri N. Gurava 
Reddy and his wife, - Smt.-N. Sudarasa- 
namma, who were described in the deed 
as'the continuing :parties of'the first part, 
and the remaining partners'including the 
heirs of the deceased Smt. P. Sreedevam- 
ma of the other part. The parties of the 
other part were described in the- docu- 
tent as ‘outgoing parties’, The deed of 
dissolution was executed: -on a stamp 
paper of the value of Rs, 32-50. Accord- 
ing to the deed of dissolution, the part- 
nership was dissolved with effect from 
September 6, 1973. Clause 4 of the deed 
` of dissolution States, ‘the: accounts of the 
assets and liabilities 
have been taken and duly. audited and a 
final profit and loss account as well as a 
final balance sheet has been prepared 
after jointly assessing the stocks, securi- 
ties, goodwill, actionable claims and all 
other assets, movable -and immovable, 
and undertakings of the firm, which has 


been signed in triplicate by each of the: 


parties’, After adjusting the loaris, -vari- 
ous amounts, which had to be paid to 
the outgoing partners, have been set out 
in clause 6 of the. deed of. dissolution. 
Under Clause 7, the outgoing partners 
had to transfer and assign to the conti- 


nuing partners all the rights, title and 


interest in. the shares of the said out- 
going partners in the partnership and. the 
_business, property effects, assets and the 
book debts ‘thereof and-all. other assets 
and liabilities of -the partnership out- 
standing against other persons-: to -. hold 
the same to the continuing parties abso- 
lutely. Under Clause.8 the amounts pay- 
able to each of ` the _ outgoing ‘partners 
were to be paid in- ‘the following. manner : 

One half of the amount payable to * ‘each 
outgoing .partner was to be ` paid ọn or 
before June 30, 1974, 25% was’ to ‘be paid 
on. or before: December 31, 1974 and. ‘the 
balance of 25% was to'be paid on‘or be- 
fore June 30, 1975. The continuing par- 
ties had. -tot pay « interest-:at 12%- per 
annum ‘on ‘the dues from January ` 1, 1974 
to December 31, 1974. That interest. was 
to -be paid* along with” the- “instalment 


amounts, THe ` balance’ outstanding as on 
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of the partnership. 
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January :1, 1975-was. to carry- interest ° “at. 


14% per annum’ till ‘the’ date “of | pay- 
ment, Clause 9 is material for the pur- 
pose of: this judgment and is as follows : 


' “The "continuing parties” to. this 
agreement. hereby create a charge on the 
assets of the partnership . subject only 
to. the first’ charge in favour ,of .A,-P. 
State Financial Corporation, _Hyderabad, 
for the paymént of the amounts men- 
tioned. above, to the various outgoing 
parties,” 


It appears that, after he document was ` 


executed, it was presented for registra- 
tion in accordance with the provisions of 
the Indian Registration Act, to the Joint 
Sub-Registrar, Khairatabad, Hyderabad, 
who impounded it as insufficiently stamp~ 
ed and referred the matter to the - Dis- 
trict Registrar, Hyderabad.. The District 
Registrar adjudicated it (1) -as a release 


. of partnership rights for a consideration 


of- Rs.: 2,10,000 by the retiring partners; 
(2) mortgage for Rs. 2,91,206 by the par- 
ties 1 and 2, and .(8) conveyance for 
Rs. 1,05,000 by , the legal representatives 
of the deceased ‘partner, Smt. .P. Sree- 
devamma, The District Registrar accord- 
ingly levied a deficit duty of Rs, 11,302- 
80 ps., uņder- -the relevant articles of 
Schedule 1-A of the ‘Stamp Act read with 
Section 5 of the said Act: He also impos- 
ed a penalty of Rs.. 25. Against that order 
of the District Registrar, a revision peti- 
tion was preferred before the Board of 
under Section 56 (1). of the 


contended that the document is a- deed 
of dissolution’ of partnership simpliciter 
and nothing elsé. The’ Board of Revenue 
heard the petitioner and examined ` the 
matter carefully, but could not give any 
finding as intricate questions of law were 
involved and ultimately réferred the mat- 
ter for: the decision of this Court, Apart 
from -the question’ hereinabove set out, 
two’ other -points have also been referred 
to us viz, (2) If so, ‘whether stamp duty. 
has to be’ ‘charged under the’. relevant 
articles of Schedule 1-A ‘of the ` Stamp 
Act read with Ss. 5 and 6 of the said: Act? 
and (3). Whether the document is ` only 
simple’ dissolution of partnership dnd’no- 
thing else and is chargeable -with: stamp 
duty only as a ‘dissolution of ‘partnership.’ 


22° ‘As: to what exactly. is the legal 
effect, when.:a partnership is- dissolved, 
has been decided ‘by the Supreme Court 
in Narayanappa v.:.Bhaskara Krishnappa; 


AIR 1966 SC 1800--and- Commr. of In- 


come-tax v, es Cine C orroaten 68 


rn 
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ITR 240 = 
decisions were considered by a Full 
Bench of the. Gujarat High Court in Velo 
Industries v, Collector, Bhavanagar, 
(1971) 80 ITR 291 (Guj). There, the Full 
Bench of which I was a.member. held: 


“When a partner retires from «the 
partnership and the: amount of ‘his. share 
in the net partnership assets after de- 
ducting liabilities and prior. charges is 
determined on taking accounts on the 
footing of a notional sale of the partner- 
ship assets ‘and given to him, what he re- 
ceives is his share in the partnership and 
not any price. for sale of his interest - in 
the partnership, There is in such a trans- 
action no element of sale within the 
meaning of Art. 25, clause (b) of Sche- 
dule I to the Bombay Stamp Act, 1958.” 
The two decisions of the Supreme Court 
viz. Narayanappa v. Bhaskara -Krish- 
nappa, AIR 1966 SC 1300 and Commr. of 
Income-tax v. Dewas Cine Corporation, 
68 ITR 240 =. (AIR 1968 SC _ 676)- ee 
cases of dissolution of partnership. - 
Narayanappa’s case AIR 1966 SC 1300, 
after referring to the relevant provisions 
of the Partnership Act, the Supreme 


Court stated the effect of the different - 


sections: of the Partnership Act in the 
following terms: 


“From a perusal of these provisions, 
it would be abundantly clear that what- 


ever may be the character of the pro-- 


perty which is brought in by the part- 
ners when the partnership is formed or 
which may be acquired in the course of 
the business of the partnership it “be- 
- comes the property of the firm and what 
a partner is entitled to is his share of 


profits, if any, accruing to the - partner-. 


ship from the realisation of this . pro- 
perty, and upon dissolution of the part- 
nership to a share in the money repre- 
senting the value of the property.. No 
doubt,. since a firm has no legal exist- 
ence, the partnership property will vest 
in. all the partners and in that sense 
every partner. has an interest in the pro- 
perty of the partnership. During the sub- 
sistence of the partnership, however no 
partner can deal with any portion of the 
property as his own. Nor can he assign 
his interest in a specific item of- the part- 
nership property to any. one. His right 
is to obtain such profits, if any as fall to 
* his share from time to time and upon the 
dissolution of the: firm to a share in the 
asséts of the firm which remain . after 
Batisfying the liabilities. set out in clause 


N. Guruva Reddy v.. Dist. Registrar, Hyderabad (SB) ` 
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(a) and sub-clauses (i) (ii) 
clause (b) of Section. 48.” 
In the course. of the’ same judgment, the 
Supreme Court also.observed: 

aoni his right during the subsist- 
encè of the partnership is to get his share 
of profits from time to time as may be 
agreed upon .among- the partners and 
after the dissolution of the partnership 
or with his retirement from partnership 
of the value of his share in the net part- 
nership assets as on the date of 
‘dissolution or retirement after a- deduc- 
tion of liabilities and prior charges.” 


3..-. It is in the, light of these two 
decisions of the Supreme Court viz 
Narayanappa v., Bhashkara Krishnappa, 
AIR 1966 SC 1300 and Commr. of. In- 
come-tax v. Devas Cine Corporation, 68 
ITR 240 = (AIR 1968 SC 676), and the 
decision of the Full Bench of the Guja- 
rat High Court in Velo Industries v. Col- 
lector, Bhavnagar, (1971) 80 ITR 291 
(Guj) with which we respectfully agree 
that we have to consider the legal effect 
_Hlowing from the deed of dissolution. 


4. Under Section 5 of the Indian 
Stamp Act, any instrument comprising 
or relating to “several distinct matters 
shall be chargeable with the. aggregate 
amount of the duties with which sepa- 
rate instruments, each comprising or re- 
lating to one of such matters, would be 
chargeable under the Act. Under Sec- 
tion 6, subject to the provisions of Sec- 
tion 5, an instrument so framed: as to 
come within two or'more of the descrip- 
tions in Schedule I, or in Schedule -I-A 
shall, where the, duties chargeable there- 
under are different, be chargeable only 
with highest of such duties, The provi- 
60 to Section 6.is not material for -the 
purpose of this judgment. Under sub- 
section (17) of Section 2 of the Indian 
Stamp Act, ‘Mortgage deed’ includes 
every instrument whereby, for the pur- 
pose of securing money advanced or to 
be advanced, by way of loan, or an exist- 
ing or future debt, or the performance 
of an engagement, one person transfers, 
or creates to or in favour of another, a 
right over or in EN of: aay pro- 
perty. ; 


5.°’ It is common ground ‘that, if 

this deed is held to be a deed of dissolu- 
toe of partnership -simplicitér, the 
amount of stamp duty ‘payable in res- 
pect of this document is Rs. 32-50 p. 
which is the amount with which it was 
stamped in- the first place. If, however, 
it is held ‘to be a mortgage “deed, - then 
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the amount of stamp duty payable would 
be much higher than the amount pay- 
able on.the deed of dissolution and if 
. it is held to-be a composite deed provid- 
ing both for dissolution .of partnership 
as well as creating a charge, then, by 
virtue of Section 6 of the Stamp Act, the 
amount of stamp duty payable would be 
the amount payable as on a ‘mortgage 
deed. It is clear from a reading of the 
definition in Section 2 (17) that the deed 
creating a charge in favour of another 
person is a mortgage deed for the pur- 
pose of the Indian Stamp Act. 


6. Mr. V. Rajagopala Reddy, the 
learned advocate for the petitioner, urg- 
ed before us that, before a particular 
document can be said to be relating to 
several distinct matters, there must be 
distinct transactions. In the instant case, 

the transaction of dissolution of partner- 
ship and of the creation of:a charge must 
be found to be two distinct transactions. 
‘In support of- this contention, he has 
relied upon the décision of the Madras 
High Court in In re’Secretary, Board of 
` Revenue, AIR 1920 Mad 225 (FB). There, 
the Full Bench of the Madras High Court, 
ona stamp reference, held that a deed 
of sale, which includes a mortgage -of 
properties not included in the sale as 
- security for the due performance by the 
vendor of his covenants need not he 
stamped both as a sale and as a mort- 
gage, as the sale déed is not an instru- 
ment comprising or relating to distinct 
matters within the meaning of Section 5 
` of the Stamp Act. 


7. The learned counsel for the 
‘petitioner has also relied upon the deci- 
sion of a Full Bench of this court in In 
re Chief Controlling Stamp Authority, 
Hyderabad, AIR 1962 Andh Pra 145 (FB). 
There, the document was termed a ren- 
tal deed, The deed contained besides the 
usual undertaking by the lessee, a surety 
clause by a third person giving an under- 
taking guaranteeing the payment of rent 
and ‘the performance of the other condi- 
tions ‘of the lease by the lessee, The 
lessee had induced the surety te give the 
undertaking. It was held by the Full 
Bench of this court that the covenant 
entered into by the surety was inciden- 
tal and ancillary to the contract between 
the lessor and the. lessee and ‘formed 
part of the consideration for operating 
the lease. The surety clause was an addi- 
tional term of the lease and formed an 
integral part of it. The lease and the co- 
venant did not relate te two distinct 


. Matters but only to the terms on’ which. 


the lessor let the building and the lessee 
took it. Thus, the lease and the guaran- 
tee formed parts of a single transaction 
the ‘document: in question was not a 
multifarious instrument relating to seve- 
ral distinct matters and Section 5 of the 
Hyderabad Stamp Act could not be 
pressed into service, The. test, which was 
applied by the Full Bench in this parti- 
cular case was whether the lease and the 
guarantee formed part ofa single trans- 
action, i 


8. Mr. V. Rajagopala Reddy also 
relied upon the following passage from 
Halsbury’s Laws of England, Third Edi- 
tion, Volume 33, Para 492 at. page 274: 


“Except where there is 
provision to the 
ment containing or relating. to several 
distinct matters is to be separately- charg- 
ed, as if it were a separate instrument, 
with duty in respect of each of the mat- 
ters,_and an instrument made for consi- 
deration; liable to ad valorem duty, and 
also for other valuable consideration is 
separately chargeable in respect of each 
of the considerations. It seems that dis- 
tinct matters means for this purpose 
matters which either fall under separate 
heads of charge or are separate transac- 
tions .xx XX XX 
The line between one matter and several 
is not easy to draw. It has, however, been 
regarded as well established that where 
a provision in an instrument is such that, 
even if it had not been expressed, it 
would have been implied by law, such 
a provision is not a distinct matter and 
no duty is chargeable- in respect of it.” 

9. In connection with a sale'deed 
and in connection with a lease, it must 
be borne in mind that, if the entire 
amount of sale price is not paid at the 
time of the execution of the sale deed, 
there is, by operation of law.under the 
Transfer of Property Act, a charge. in 
favour of the unpaid vendor to the ex- 
tent of the unpaid purchase price, Under 


statutory 


Section 55 (4) (b) of the Transfer of Pro-. 


perty Act, the seller is entitled, where 
the ownership of the property has ‘passed 
to the buyer before payment of the 
whole of the purchase-money, to a 
charge upon the property in the ` hands 
of the buyer, any transferee without 
consideration or any transferee with no- 
tice of the non-payment, for the amount 
of the purchase-money or any part there- 
of remaining unpaid, and for interest on 
such amount or part from the date -on 


ate 


contrary every instru- — 


ae 
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which possession has been, delivered. Si- 
milarly, in the case of lease, under Sec- 
tion 108 (1), the lessee is bound to pay 
or tender, at the proper ‘time and place, 
the premium or rent to the lessor or his 
agent in that behalf. It is in the context, 
of these obligations under the Transfer 
of Property Act that the decision of the 
Madras High Court in In re Secy., Board 
of Revenue, AIR 1920 Mad 225 (FB) and 
of this High Court in In re Chief Con- 
trolling Stamp Authority, Hyderabad, 
AIR 1962 Andh Pra 145 (FB); have to be 
read. The main question is whether, when 
a partnership is dissolved, there is an 
implied right in favour of the outgoing 
partners to a charge on the property, 
which is assigned to the other partners 
as their share of the assets of the firm 
at the time of dissolution. Mr. V. Raja- 
gopala Reddy has very fairly stated at 
the Bar that there is no provision in the 
Indian Partnership Act similar to the 
provision for a charge in favour of the 
unpaid vendor under Section 55 (4) of 
the Transfer of Property Act. He, how- 
ever, stated that, when a partner retires 
from the partnership firm, there is an 
implied right to a charge in favour of 
the retiring or outgoing partner. 


10. In Santdas v. Sheodayal, AIR 
1971 Bom 237, a Division Bench of. the 
Bombay High Court consisting of Nain 
and Bhole, JJ. has dealt with this aspect 
of the case, In paragraph 6, at page 239, 
Nain J., delivering the judgment of the 


“ Court, observed: 


’ 


“Where several matters are contain- 
ed in one instrument what stamp is pay- 
able thereon in England`has been dealt 
with in Halsbury’s Laws of England, 
Third Edition, Volume 33, paragraph 492, 
pages 274-275, It is not necessary to set 
out the said paragraph in its entirety 
but it will be sufficient to state the prin- 
ciples therein enunciated in so far as 
they pertain to the matter before us. The 
said paragraph provides that except 
where there is statutory provision to the 
contrary, every instrument containing or 
relating to several distinct matters is to 
be separately charged, as if it were a 
separate. instrument, with duty. in res- 
pect of each of the matters, and an in- 
strument made for consideration liable 
to ad valorem duty, and also for other 
valuable consideration is separately 
chargeable in respect of each of the con- 
siderations. It seems that distinct mat- 
ters means for this 
which either fall under separate heads of 


. 


purpose matters. 
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charge or are separate transactions. There 


_is authority for the principle that an in- 


. Stamped, . 


- not permitted. Whether a document 


z 


strument, stamped. for its leading and 
principal object; covers everything ne- 
cessary to that object. There are, further 


a number of cases-in which various in- 
struments, which in respect of their 
leading characteristic, were either not 


liable of duty, or if liable were properly 
have. been held not to be 
chargeable with any further duty by 
reason of the inclusion of provisions con- 
sidered to be merely ancillary to the 
leading object.” - 

Thus, this decision of the Bombay High 
Court lays down the test of principal ob- 
ject of executing the document under 
consideration and the ancillary part of 
that document. 


iL The last S. which was 
relied upon by Mr. V. Rajagopala Reddy ` 
was the decision of the Full Bench of 
this High Court in Bapiraju v. District 
Registrar, AIR 1968 Andh Pra 142 (FB). 
The Full Bench, in that case, was con- 
cerned with the different clauses of a 
compromise decree and it held that, 
where, under a compromise decree, a 
charge is created on property, possession 


` is handed over, a right to appropriate 


the income from the property. towards 
the decretal amount is given, the owner 
of the property is prohibited from creat- 
ing any other charge on such property 
and a power of attorney authorising such 
appropriation of income is required to 
be executed, the document so executed 
is only a power of attorney and not mort- 
gage with possession. The Full Bench 
further held: 


_ “The mere fact that the various clau- 
ses of the decree are repeated in such 
document will not alter its character. 
The fact that as a result of these two 
documents, the property may be treated 
as a security for realisation of the debt 
as if it was a mortgage with possession 
is not material since taking such a fact 
into account will amount to looking to 
the substance of the transaction which-is 
is 
liable for;stamp duty or not has to be de- 
cided ‘only by reference to the form, na- 
ture andthe recitals in the - document. 
The practice of resorting to a compro- 
mise decree and a power of attorney to 
evade stamp duty ona- document of 
mortgage with possession cannot be help- 
ed as there can be. no impediment to a 
party adopting a particular form to mini- 
mise stamp duty, Thus, the document is 
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only a power of attorney and not a mort-. 
gage with possession.” a 

12. We fail to see-how this deci- 
.sion of our High Court in Bapiraju_ v. 
District Registrar, AIR - 1968 Andh Pra 
142 (FB), can assist us in deciding the 
matter before us. The ‘question of a com- 
promise decree stands on a different foot- 
ing altogether. The main question before 


the Full Bench of this Court in Bapi- - 


raju’s case, AIR 1968 Andh Pra 142 (FB) 
was whether the power of attorney exe- 
cuted in pursuance of the compromise 
decree could be said to be chargeable 
with duty as a- mortgage with possession. 


13. As against these decisions on 
which Mr. V, Rajagopala Reddy has reli- 
ed, we find that there is a decision of 
the Supreme Court, which lays down the 
correct principles to be followed, when 
-construing a document like the present 
one. In.Member, Board of. Revenue v. 
A. P, Benthlal, AIR 1956 SC-35 in.para- 
graph 5 at page 38, Venkatarama Ayyar, 
J. delivering the judgment ‘of the kes 
reme Court observed : : 

“Though the topics. covered. be Sec- 
tions 5 and 6 are different, it'is not diff- 
cult to conceive of instruments which 
might raise questions falling to, be`deter- 
mined ‘under both the sections. Thus, if 
a partnership carried on -by members of: 
a family is wound'up and the .deed of. 


dissolution effects also a ‘partition of the’ 


family properties as in Board of Revenue, 


Madras v. Alagappa Chettiar (AIR 1937 . 


Mad. 308 (SB)) the instrument -can be 
viewed both as a deed of dissolution':and 
a deed of partition and under Séction 6 
the duty payable will be the higher duty 
as on an, instrument of partition; But 
supposing by that very deed one of the 
members creates a charge or mortgage 
over the properties allotted to his share 
in favour of another member for moneys 
borrowed by him for his own purposes, 


that would be a distinct matter which 
would attract Section 5.” on 
14. The document of the kind 


with which we are dealing. in the instant 
case came up for 
the Calcutta. High Court in Chinmoyee 
v. Sankari Prosad, AIR 1955 Cal 561, The 
facts in that case were that one Ananda- 
moyee Sarkar, who was the mother of 
- Chinmoyee Bakshi, the plaintiff in the 
trial Court. and appellant in the appeal, 
was the owner of certain. collieries, and. 
as she had financial and other assistance 
from her daughter, the plaintiff who set 
up plants and machineries in the colli- 


consideration:. before . 


A.LR: 


eries’ was admitted as a partner of 
her mother in the. colliery business, .A 
deed of partnership was accordingly exe- 
cuted by the parties on December 11, 
1937.-The partnership was subsequently 
dissolved by an agreement for dissolution 
of the partnership executed by the 
mother and the daughter on March 13, 
1938. The principal terms of this deed 
for dissolution of partnership were; 
firstly, in lieu of the dissolution a sum of 
Rs; 20,000 was to be paid to Chinmoyee 
out of -which an amount of Rs, 10,000 
was paid at the time of the execution of 
the deed of dissolution and the balance 
of Rs, 10,000 was to be paid within three 
months from that date, and secondly, the 
colliery property of the mother -was kept 
in charge as security for payment of the 
above sum of Rs: 10,000. It: was further 
agreed between the parties that by pay- 


-ment of the sum of Rs. 10,000 a hand- 


note which Anandamoyee had executed 
in favour of the plaintiff's husband would 
become satisfied. It was held by the Di- 
vision Bench of Calcutta High Court that 
the document under consideration was 
both an agreement for dissolution. of a 
partnership as well as a bond, and hence 
it was chargeable under Section 5 of the 
Indian Stamp Act with an aggregate of 
duties’ with which two such separate in- 
struments would be chargeable, 


15. We are unable to ‘agree with 
ins conclusion of the learned Judges of 
the Calcutta High Court that, apart from 
the deed being charged with stamp duty 
as a deed. of dissolution of partnership, 
it was also chargeable as a bond. In, our 
opinion, looking ‘into the 
‘mortgage deed’ under Section 2 (17) of 
the, Stamp Act and also looking to the 
fact that, by Clause 9 of the deed of dis- 
solution, a charge was created in favour 
of the outgoing partners for the respec- 
tive amounts, which are payable to them 
under the terms of the deed, of dissolu- 
tion, the document, in so far as it creat- 
es a charge, can only be considered to be 
a mortgage deed and nothing else, Two 
distinct matters viz, the rights of the 
parties to the agreement at the time of 
the dissolution were provided for by the 
deed. The matters must be held to be 
two distinct matters or transactions and 
the charge cannot be said to be merely 
éncillary to the dissolution of the part- 
nership. Under the Indian Partnership 
Act, there is no implied right or. statu- 


tory right in favour of an outgoing part- 


ner for the security of his ‘share in the 


definition of, 


j 
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assets of the partnership which he is en- 


titled to seek at the time-of retirement ` 


or dissolution. Since there, is no such 
implied. right in .favour of an outgoing 
partner in view of what has been stated 
in Halsbury’s Laws of England, it is ob- 
vious that in the ‘instant. case, Clause .9 
of the Partnership Deed, which creates a 
charge, must be held to be a separate and 
distinct matter.from the terms of the 
deed of dissolution. The charge can never 
be said to be ‘ancillary to the dissolution 
of the partnership. Bearing in mind -the 
principles laid down by. the Supreme 
Court.in-Narayanappa v. Bhaskara Kri- 
shnappa AIR 1966 SC 1300. and Commr. 
of Income-tax v, Dewas ‘Cine Corpora- 
tion, 68 ITR 240 = (AIR 1968 SC 676) as 
also the observations of the Gujarat High 
Court in Velo Industries v, Collector, 
Bhavnagar, (1971) 80 ITR 291 (Guj), to 
the extent to which the deed of dissolu- 
tion provides for rights and liabilities of 
the -outgoing partners and continuing 
partners, the document can be said to, be 
a pure and simple deed of dissolution. 
However, since by clause 9, the deed 
provides also for creation. of a, charge in 
favour of the outgoing partners.in res- 
pect of the amounts which each of . the 
outgoing ` partners is entitled to receive 
from the continuing partners a separate 
and distinct transaction can. be said tò 
have been ‘entered. into by the parties as 
the charge does not flow from the deed 
of dissolution automatically. Under these 
circumstances, in our opinion, following 
the illustration given by the -Supreme 
Court in Board of Revenue v., A. P, Bèn- 
thlal AIR 1956 SC 35 and the decision 
of the Calcutta High Court in Chinmoyee 


' |v. Sankari Prosad, AIR 1955 Cal 561, ‘it 





must be held that the document under 
consideration ‘before us was both a deed 
of dissolution and -a. mortgage deed. and 
hence the stamp duty has to be charged 
under the .relevant article of the Sche- 
dule to the Stamp Act read with Section 
5 and Section 6. So far as point No, 3 re- 
ferred to the High Court is concerned, it 
must be held that the document cannoi 
be said to be only a simple deed of diz- 
solution of partnership and hence it can- 
not be said that it is chargeable with 
stamp duty only as a deed of eialunon 
of partnership. 

- 16. In the: light of e a -dis+ 
cussion, we answer. the. three points _re- 
ferred: to us for our opinibn as follows.: 

(1) Point No. 1 in-:the affirmative i- 
in favour of. the revenue. and. against: the 
petitioner, 
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. (2) Point No. 2: Stamp. duty has to 
be ‘charged. under the relevant articles of 
Schedule -1-A, read with. Sections-5 and 6 





of the: Indian Stamp Act. 


(3) Point, No. 3 in: the negative ie. 
against the penioner and in favour of 
the Revenue. 

17... The” sarine will: pay the 
costs. of this reference to the District Re- 
gistrar, Hyderabad, who is the respon- 
dent „herein. Advocate’s fee Rs. 250. 

Answered ` accordingly. 
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Madala Chittemma and another, Peti- 
tioners v.* State of Andhra- Pradesh, Res- 
pondent. 
Civil Revn., Petn.. No. 650 of 1976, 
D/- 27-8-1976." 


(A) Andhra ' Pradesh Land Reforms 
(Ceiling on - Agricultural Holdings) Act 
(1 of 1973), Ss. 12, 3 and 10 — Holding— 
Determination — Land in possession of 
limited owner — Person having ` vested 
right therein —- Holding of such person 
with vested right — Determination. 

‘The land in which a person has only 
a vested. right and which is in possession 
of a limited owner cannot be included in 
his holding upto the ceiling area, which 
the limited holder is entitled to hold and 
it is only the land found in possession of 
the limited owner over and above the 
excess of the ceiling area that can be in- 
cluded in the holding of the person hav- 
ing the vested right. (1969) 1 Andh WR 
119, Dist. (Para 16) 

By a reading of S. 12 of the Andhra 
Pradesh Land Reforms (Ceilings on Agri- 
cultural Holdings) Act it is clear that if 
any person is holging any land not as 
owner within the meaning of the defini- 
tion under Section 3 (n) of the Act but as 
a person having some right in it entitling 
him to- present possession and enjoyment 
if the land in his possession is found to 
bein excess of a ceiling area the ‘excess 
lend which is surrendered or deemed to 
have. been ‘surrendered‘as provided under 
Section 10 of the Act will not- straight- 


“way, vest in _ the’ Government as provid- 





*(Aga’ nst order of Land Reforms. Appel- . 
late: Tribunal, „Krishna. at Machilipat- 
nam in L. RA: Ge No. 27 of 19i, ka 
21-2- aie. ate m 
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ed under Section 11 of the Act but re- 
vert to the owner and it forms part of 
his holding -if-his- holding and with. the 
inclusion of that land in his holding if 
his holding is found to be in excess of 
the ceiling area he will be 
surrender the excess land and then ~ it 
would vest in the Government. (Para 7) 
Cases Referred: Chronological Paras 
(1969) 1 Andh WR 119 15 

_E, Ayyapu Reddy, for Petitioners; 
Govt. Pleader, for G. A. D. on behalf of 
Respondent. — "a -à 

ORDER :— The Civil Revision Peti- 
tion is filed under Section 21-of:the An- 


dhra Pradesh Land Reforms (Ceiling on’ 


Agricultural Holdings) Act, 1973 (here~ 
inafter referred to as ‘thé Act’), The first 
petitioner is ‘the mother and the second 
petitioner is her son, They are living 
separately. They filed separate declara- 
tions with regard to their. holdings of 
agricultural land as provided under Sec- 


tion 8 of the Act. One Venkaiah was the — 


husband of the first petitioner and the 
father of the second petitioner. He exe- 
cuted a registered settlement deed dated 
15-9-1957 under which he gave life inte- 


rest to the first petitioner and vested re- 


mainder right to the second petitioner in 
respect of a land of an extent of Ac. 37-85 
-cents computed at 1.1207 standard hold- 
ings. This is the land. which is now in 
-possession and enjoyment of the first 
petitioner for which she filed the decla- 
ration. The second petitioner filed his 
declaration for Ac. 50-51 cents of land 
computed at 1.0030 standard holdings ex- 
cluding the land for which the first peti- 
ticner filed her declaration and in which 
he has only a vested remainder right 
Those facts are not in dispute. 


2. The Land Reforms Tribunal, 
Nuzvid, treating the mother and the son 
as one. family unit and the lands in their 
. separate possession and enjoyment as 

one holding, computed. the holding at 
2.1237 standard holdings and ordered, 
1.1237 ‘standard holdings to be surren- 
dered. On appeal by both the petitioners, 
the Land . Reforms Appellate Tirbunal, 
Krishna District has rightly agreed with 
the petitioner that each of them should 
be treated as an individual and not as 
constituting one family unit and each of 
them is entitled to have one standard 
holding and ordered the -mother to sur- 
render 0.1207 standard holdings from out 
of 1.1207 standard holdings of land in her 
_ possession. But in the holding ` of the 
son by including the entire land of Ac. 


obliged to. 
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37.85 cents namely, 1.1207 standard hold- 
ings of land which is. now in 
and enjoyment of the mother and over 
which the son has -a vested remainder 


right only without any preserit right for’ 


possession and enjoyment (his right for 
possession and enjoyment would come 


into existence only after the lifetime of 


his mother if he were to be. alive by 
then) computed his holding’ ‘at 2.1237 
standard holdings (1.0030 standard hold- 
ings in his possession and ‘1.1207 stan- 
dard holdings of his mother’s land) and 
came to the conclusion that he should 


surrender 1.1237 standard holdings and- 


ordered him.to surrender the entire ex- 
tent of Ac 50-51 cents of land as com- 
puted at-1.0030 standard holdings which 
is held by him now and which could be 
even less than the extent: of 1.1237 stan- 
dard holdings which is found to be in 
excess with regard to his holding as men- 
tioned above. 

3. -The Land Reforms Appellate 
Tribunal based its conclusion for includ- 
ing in the holding of the son the ~ entire 
land held by the mother and not merely 
the excess land which would revert to 
him as per the provision contained in 
- Section 12 of the Act, on the explanation 

to Section 3 (i) of the Act which is the 
definition given for the term ‘holding’. 
The question for ‘consideration is whe- 
ther the entire land held by the mother 
and not‘ merely the excess land in `her 
possessiori which alone would revert to 
the son as provided under Section 12 of 
the Act is to be included in the holding 
of the son. 


4, It is convenient to extract 
here the definition of the term ‘holding’: 

3. (i) ‘holding’ means the entire land 
held by a person— l 

(i) as an owner; 

(ii) as a limited, owner; . 

. (iii) as am usufructuary mortgagee; 

(iv) as a tenant; l 

(v) who is in possession by virtue of 
a. mortgage by conditional sale or 
through part performance of a contract 
for the sale of land or otherwise; . or in 
one or more of such capacities; and the 
expression ‘to hold land’ shall be con- 

~ strued accordingly, - `. 

Explanation: Where the same land 
is held.by one person in one capacity by 
another person in any other capacity, 
such land shall be included in the: hold 
ing of ‘both such persons,” . : 


-'5. ` It is also necessary to refer to 


the definition of the term ‘owner’ as de- - 


possession. 


ses 
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fined under Section 3 (n), of the Act so 
far it is relevant for our ‘purpose. - 
“‘owner’ includes a person by whom 
or in whose favour a trust is.created and 
a.p°rson entitled to.a vested remainder; 
but does not-include a limited owner.” 


6. The other relevant provision of 
the Act which also has a bearing on the 
question involved and which the Tribu- 
nal failed to notice is Section 12 of the 
Act. It is also necessary to extract » that 
provision here in extenso. 

“(1) Where any land is surrendered 

or is deemed to have been surrendered 
under this Act by any usufructuary mort- 
gagee or tenant, the possession of such 
land shall subject to such rules as may 
be prescribed revert to the owner. 
' (2) The owner to whom ‘the posses- 
sion of the land reverts under’ sub-sec- 
tion (1) from an usufructuary mortgagee 
shall be liable to pay the mortgage 
money due to the usufructuary mortga- 
gee in respect of that land with interest 
at the rate of six per cent per annum 
from the date of such reversion, and the 
said land shall continue to be the secu- 
rity for such payment. 

(3) The owner to whom ‘the posses- 
sion of the land reverts under sub-sec- 
tion (1) from a tenant shall be entitled 
to receive from -the tenant rent due for 
the period ending with the last crop har- 
vested by such tenant. 

(4) Where any and: is. surrendered 
or is deemed to have been surrendered 
under this Act by any. limited owner or 
by.any person -in possession by virtue of 
a mortgage by conditional ‘sale or 
through. a-part performance of contract 
for sale or otherwise, the possession of 


such land shall, subject to such rules as_ 


may be prescribed, revert to the owner. 


(5) The owner to whom: the posses- 
sion of the land reverts under sub-sec- 
tion (4) shall be liable to discharge the 
claim enforceable against the land by the 
limited owner or person in _ possession; 
and: the land surrendered shall, if held 
as a security, -continue, to be the secu- 
rity. ` Q 


(6) Notwithstanding anything con- 


tained in this section, where any land 
surrendered by an usufructuary. mort- 
gagee or a tenant or a, limited owner or 
a person in possession referred to in .sub- 
section (4) is also a land surrendered by 
the owner, the provisions of Section 11 
shall apply. s 

T By a reading. of Section 12` of 
the, Act as extracted above, it is clear 
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that -if -any person is holding any land 
not as owner within the meaning of the 
definition under Section 3 (n) -of the Act 
which is extracted above but as a- per- 
son having some right in it entitling him 
to present possession and enjoyment if 
the land in his possession is found to be 
in excess of a ceiling area the excess 
land which is surrendered or. deemed to 
have been surrendered as provided un- 
der Sec. 10 of the Act will not straight- 


way, vest in the Government as provid- 


ed under Section 11-of -the Act but re- 
vert to the owner and it forms part of 
his holding and with the inclusion of that 
land in his holding if his holding is found 
to be in excess of the ceiling area he 
will be obliged to surrender the excess 
land and then it would vest in the Gov-- 
ernment. “That is what is meant by Sec- 
tion 12 of the Aċt., . 


8 Applying the provisions con- 
tained in Section’12 of the Act to the 
facts of the present case when the mother 
was holding land computed’ at 1.1207 
standard holdings: she has'to surrender 
the excess land over and above one stan- 
dard” holding viz. 0.1207 standard hold- 
ings which is' the ceiling area, she being 
an individual and it will revert to the 
owner viz. her son and this will be add- 
ed to the land held by the son already ' 
which is computed’ at 1.0030 standard 
holdings and putting together both the 
extents the holding of the son would 
come to 1.1237 standard holdings in 
which case he is liable to surrender only 
0.1237 standard holdings. This is how 
the submission was made by Sri Ayyapu- 
reddy, the learned counsel for the peti- 
tioners. 


9. But the learned Government 
pleader has argued that tiie view taken 
by the Land Reforms Appellate Tribu- 
nal in adding together the entire land in 
possession of the mother’ and the land in 
the possession of the son for computing 
the holding of the son is correct having 
regard to the explanation to the defini- 
tion of the term ‘holding’ given under 
Section 3 (i) of the Act. A mere reading 
of the explanation without taking into 
consideration.the other provisions of the 
Act may. lead one to have the impression 
that the view taken by the Land Reforms 
Appellate Tribunal is what was ` meant 
by the Legislature in adding the expla- 
nation to the definition. But the expla- 
nation is to be read along with the other 


_ Provisions of the Act to find its true in- 


tended meaning. As already discussed 


‘owner: which is 


- word: ‘hold’ is -given 


a 
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above from the provisions of Section 12 
of.the Act:it. is very clear that the ex- 
cess land in possession:of' any limited 
surrendered. or deemed 
to have surrendered will revert to the 
owner and does: not vest. in the Govern- 
ment, There is no’ question of any land 
in possession of a limited owner and sur- 
rendered or. deemed to have been sur- 
rendered ` vesting: in. the: Government 


straightway.. There is no provision made. 


in the Act for vesting of a limited right 
or a vested right in the Government. 
10. «As provided under Section 8 
of the Act a person is obliged to file’ his 
declaration only with regard to his hold- 
ing. We have already seen above the de- 
finition of the term ‘tholding’, As per, the 


definition the term ‘holding’ means the- 


entire land held by'a person. A person 
can be said to be holding a property only 
when he is in actual possession of it. 
Without a right to present possession a 
person cannot. be said.to be holding a 
property.-In the present case out of the 
land of 1.1207 standard holdings of his 
mother the son can be said to have a 
present right to possession, only the ex- 
cess land 0.1237 standard holdings which 
would revert to him as per Section 12 of 
the Act and not also the other land of 
one standard holding which the mother 
is entitled to continue to hold. 
11. The dictionary: meaning of the 
as keep fast;- to 
grasp to contain, to possess, to occupy 
etc, It is. not possible to say that the land 
which the. first petitioner, namely, ‘the 
mother is allowed to keep even as:limit- 
ed owner to the extent of one standard 
holding cannot be said to have been held 
by the son who has only a vested right 
in it which will materialise only after 


the death of his mother and in which he. 


has no right‘for present possession, 


12. A limited owner and a vested 
remainder right holder . cannot- possess 
the property- at the same time. It is not 
possible to say that both of them have 
been holding the.Jand within the defini- 
tion of the term ‘'holding’.as defined un- 
der Section 3 (1) of the Act. It is not 
possible, therefore, to` treat: the same 
land as part of the more.-than ‘one hold- 
ing at the same time. That'it is so. is 
clear from the Scheme of fhe Act, and 
intendment of the Legislature as evident 
from the several provisions: contained in 
the Acti. :7 tag . 7 

- 13. The expression - ‘standard -hold- 
ing’ is defined under Section’3 (s) of the 


v. State (R. Raju J) ` ALR, 


Act as the extent: of lend specified in 
Section 5 of the Act. Having regard: to 
the. various classes of-lands, provision is 
made in Section 5 of the Act and the 
table in it as to-how a standard: holding 
is to be. computed, In-Section 4 `of the 
Act ceiling area is defined with regard to 
various classes of persons, It is equiva- 
lent to one ‘standard holding’ in the case 
of an individual. It is iprovided under 
Section 9. of, the-Act that the tribunal 
shall on receipt of. the declaration as pro- 
vided under Section 8 of the Act. and 
after making an enquiry pass orders de- 
termining whether the person holds on 
the notified date an extent of land in ex- 
cess of the ceiling area and-if.so the ex- 
tent of land so held in excess as on that 
date, It is provided under Section 10 of 
the Act that if the extent of the holding 
of a person is in excess-of the ceiling 
area the person is-liable to. surrender ‘the 
land held -in excess., Provision: is - made 
under Section 11 of the. Act for vesting 
in the, Government the land surrendered 
or deemed to have.'been surrendered as 
mentioned in Section 10 of the, Act. 

14. From the above provisions- of 
the Act it is clear that a person is en- 
titled to hold land equivalent to a ceiling 
area. It is only when any person is ‘hold- 
ing land in excess of the ceiling area, he 
is required to surrender the excess ex- 
tent. If the interpretation .to the expla- 
nation of the definition of the term ‘hold- 
ing’ as- mentioned in Section. 3-.(i) of the 
Act is to be accepted às it was put: by the 
Tribunal many anomalous situations 
would arise, The one patent example of 


* an anomalous situation is the. one we 


have in the present case, While the in- 
tendment of the Act is to allow every 
person to hold land of an extent equiva- 


lent to a ceiling area the interpretation 


put by the Tribunal had led to the result 
of the son being obliged to surrender the 
entire: land which he is in possession of 
leaving nothing for himsẹlf.. . That cer- 
tainly would: not, have been the intention 
of the Legislature in enacting the expla- 
nation of the definition of,the term ‘hold- 
ing’. What the Legislature must have 
really meant in adding the explanation 
‘that where the same land is held by one 
person in one capacity and by- another 
person in another capacity such land 
shall be included in, the holding of both 
such persons’ appears to be that in- the 
case of category of -persons’ mentioned in 
the. definition, the land should be includ- 


ed in the holdings ‘of the- persons -men-. 


tioned therein in the frst instance and’ 


a ed 


oA 
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when there is excess and’surrender by 
them the excess over and above the ceil- 
ing area’and it reverts to the owner ‘as 
‘provided under Section 12 of the Act the 
excess should then be included in. the 
holding of the owner. In that view only. 
the Legislature must. have. enacted the 
explanation when it is said such land 
shall be included in the holdings of both 
the persons, The explanation does not 
say that the land shall be included in the 
holdings of both the persons simultane- 
ously, ‘The Legislature must have . added 


this explanation perhaps with a view to - 


meet a probable argument that if a land 
is.once held to be part of the holding of 
one person it cannot again be treated’ 
as part of the holding of another person 
even in cases to which Section 12 of the 
Act would apply. Reading the explana~ 
tion and the provision contained in Sec- 
tion 12 of the Act together the interpre- 
tation and meaning as mentioned abové 
alone are possible to be given to the ex- 
planation. It is an accepted principle of 
interpretation of statutes that where two 
interpretations are possible with regard 
to a provision of law that interpretation 
which is more consistent, and not repug-. 
nant with the other provisions of the Act 
should be. given and an attempt 
should be made to concile as far as pos- 
sible the various’ provisions of the Act. 
It appears clear that it is not the. iiten- 
tion of the Legislature -to deprive any 
person from holding any land which is 
within the céiling area,’ The Legislature 
has taken only certain precautions by. 
making provision in Section 7. of the Act 
for excluding fictitious or ‘-benami trans+ 
actions, made, subsequent to, 24-1-1971 
with a view to avoid-or defeat the ob- 
jects of -any law relating to a reduction 
in the ceiling on agricultural holdings. If 
really the. Legislature intended to take 
into consideration vested right which a 
person has in a land in computing his 
holding it would have mentioned so in 
Section 5 of the Act where .provision -is 
made for computing a ‘holding’. While 
other rights in‘land are mentioned in, 
Section 5 of the Act. no mention is 
made: about- a vested right. Sec-, 
tion 5 of the Act also .mentions for 
computation only such land as is held 
bya person which means land possessed, 
by a person at present and not having 
only a future right-to it without any 
right to present possession. As provided 
under Section 11 of the Act the Revenue 
Divisional Officer by an- order may take 
possession of the land vested inthe Gov- 


‘holding upto the ceiling area which the 
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ernment, Therefore the Revenue Divi- 
sional Officer must be capable .of taking 
possession of the land from the person 
who surrendered it. This also shows 
there. cannot be any surrender of land in 


‘which a person has only a vested right 


and not a right to present possession. All 
these provisions make it abundantly clear 
that it does' not appear to be the inten- 
tion of the Legislature that the land in 
which a person has a vested right only 
without any right to present possession 
is. to be included in his holding for the 
purpose of the ceiling area, 
- 15. The learned Government 
pleader has brought to my notice a de- 
cision of this Court in P, Laxminarasim- 
ham v. State of Andhra Pradesh, (1969) 
1 Andh WR 119 rendered under the An- 
dhra Pradesh Ceiling on Agricultural 
Holding Act, 1971 wherein it is held that 
merely because the owner is not in pos- 
session of ‘the lands such lands. cannot be 
excluded from His holding for the purpose 
of the Ceiling Act as long as he continu- 
ed to be the owner of such lands, There 
the definition of the term ‘holding’ is not 
similar to the one here. There is no pro- 
vision there similar to the one in’ Sec- 
tion 12 of the present Act. Not only that 
there when a purchaser under an invalid 
agreement of sale was in possession the 
question arose whether that land should 
be included.in the holding of the owner. 
As provided under Section 47 of -the 
Andhra Pradesh Tenancy and Agricultu- 
ral Lands Act permission was necessary 
from the Tahsildar for any alienation. 
There was no permission there. It was - 
under these circumstances the learned 
Judge, Vaidya, J. held . that the lands 
agreed to be sold under an invalid agree- 
ment should be included in the holding 
of the owner; The facts of that case have 
no application here. = 

` 16. © Accordingly I hold that the 
land in which a person has only a vested 
right ‘and‘ which is in possession of a 
limited owner’ cannot be included in his 


limited holder is entitled to hold and it 
is only the land found in possession of 
the limited owner over and above the, 
excess of the ceiling area that can be in- 
cluded.in the holding of the person hav- 
ing the vested right. 

` 17. Therefore I hold only the 
land of an: extent .of 0-1207 standard 
holding which is found to be in excess 
out of the land in possession, of the 





mother that-can be- added to the land in 


possession of the son, commuted at 1.0030 
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standard holdings. If that is so the Jand 
that can be said to have been held by the 
son would be 1.1237 standard holdings 
and he will be obliged to surrender 
0.1237 standard holding only keeping for 
himself one standard holding It means 
that the mother should be asked in the 
first instance to surrender the excess 
land in her possession. Thereafter the son 
should be asked which land he wants. to 
retain out of the land surrendered by his 
mother and the land in his possession to- 
wards his one standard holding and to 
surrender the rest. 

18. Accordingly the Civil Revi- 
sion Petition is allowed as mentioned 
above but without costs., Advocate’s fee 
Rs. 100, 

Revision petition allowed. 
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Purohit Lakshmanchandji, Appel- 
lant v. Vetcha Venkata Sree Ramachan- 
dra Murty, Respondent, 
Second Appeal No. 664 of 1974, D/- 
3-2-1976.* - 


(A) T. P. Act (1882), S. 113 (a) — 
Waiver of notice to quit — Acceptance 
of rent after notice would not ipso facto 
constitute a waiver. AIR 1926 Cal 763, 
Dissented from. 


There is no warrant for the view 
that mere receipt of rent, whatever may 
be the intention of the lessor, should of 
its own force, divorced from the circum- 
stances of the case, be regarded as 
amounting to a waiver, AIR 1926 Cal 763, 
Dissented from. (Para 8) 


Thus from the mere fact that after 
filing a suit for eviction the lessor ac- 
cepted rent it could not be said that the 
landlord had the intention to treat the 
lease as subsisting, The question as to 
what was the intention of the landlord 
was a question of fact. The plaintiff gave 
evidence that he was not aware of the 
legal consequence and merely - gave a 
printed receipt and thereafter when he 
consulted a lawyer and came to know 
about the consequence, he started issu- 
ing the rent receipt. ‘without prejudice’. 
From this it could not be said that there 


*(Against decree of Dist. Court, E. Goda- 
vari at Rajahmundry in Appeal Suit 
No. 55 of 1973.) 
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was intention to treat the lease as sub- 
sisting. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1970 Mad 165 = (1969) 1 Mad LJ 

247 8 
AIR 1968 J & K 22 = 1966 Kash LJ 350 
8 
AIR 1966 All 623 8 
AIR 1957 Pat 206 = 1956 BLJR 658 8 
AIR 1956 All 175 8 
AIR 1956 Punj 246 = 58 Pun-LR 328 8 
AIR 1926 Cal 763 = 63 Cal LJ 272 8 
© M. S. K. Sastry, for Appellant; N. 
Ratna Mohan Rao, for Respondent, 
JUDGMENT :— The respondent 


herein filed a suit against the appellant 
O. S. No. 1000/71, District Munsif’s 
Court, Rajahmundry, for eviction and re- 
covery of possession of a building at 
Rajahmundry. His case was that the de- 
fendant was 'his tenant and that plaintiff 


issued’ a notice on 24-9-1971 asking the | 


defendant to quit the premises on or be- 
fore 31-10-1971. As the building was 
constructed after 26-7-1957, the provi- 
sions of the Andhra Pradesh Buildings 
(Lease, Rent and Eviction) Control Act 
will not apply. The defendant contended 
that the building was constructed before 
1957 and hence the proper remedy of 
the plaintiff was to file an eviction peti- 
tion under the Buildings (Lease, Rent 
and Eviction) Control Act and the suit 
was not maintainable. Even though the 
plaintiff had issued the notice to quit, he 
had accepted the rent from. the defen- 
dant on 3-11-1971 and 3-12-1971 and sub- 
sequently. In these circumstances the 
said acceptance operated as waiver of 
the notice to quit, 


2. The learned District Munsif 
held that the Building was constructed 
after 1957 and hence the Buildings 


(Lease, Rent and Eviction) Control Act 
was not applicable. The notice to 
was valid and proper and there was no 
waiver of the said notice by the plaintiff 
in accepting the rent and the defendant 
was liable to vacate the premises and 


_give possession to the plaintiff, 


3. On appeal the learned District 
Judge affirmed the judgment and decree 
of the court below and dismissed the 
appeal with costs. He also held that the 
suit building was constructed after 1957 
and hence the Buildings (Lease, Rent 
and Eviction) Control Act was not applic- 
able. He agreed with the trial court that 
the notice to quit Was proper and there 
was no waiver of the notice to quit. 

4. The question whether the 
building was constructed before or after 


quit ` 


4, 
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1957 is a question of fact and as ‘both 
the courts have given’ a finding: after 
considering the evidence, J am not in- 
clined to interfere with that nang in 
Second Appeal. 

5.. It cannot also be seriously con- 
tended that the notice to quit was not 
valid and proper as it was issued on 24-9- 
1971 and gave more than a month’s time 
for vacating the premises. l 

6. The only question, therefore 
which remains to be considered is whet 
ther there was a waiver of the notice to 
quit. The case of the defendant is that 
the plaintiff accepted rent under two re- 
eeipts Ex. B-1 dated 3-11-1971 and Ex. 
B-2 dated 3-12-1971, The month for 
which the rent was paid and received 
under these two documents. are not men- 
tioned, but as there is no evidence to 
show that there was any arrear due on 
the date, it is clear that Ex. B-1 repre- 
sents the receipt. of the rent for the 
month of October, 1971 and Ex. B-2 re- 
presents the receipts of the rent for the 


month of: November, 1971. -The defendant - 


relies upon Section 113 of the Transfer 
of Property Act which is as follows:— 


“A notice given under Section 111 
(h) is waived with the express or im- 
plied consent of the person to whom it 
was given by any act on the part of the 
person giving it showing an intention to 
treat the lease as subsisting. 


Illustration: (a) A lessor gives B a 
lessee notice to quit the property leased. 
The notice expires. B, tenders and A-ac- 
cepts rent which was due in respect of 
the property since the expiration of the 
notice. The notice is waived.” 


It is argued that the mere. acceptance of. 


the rent which has become due since the 
expiration of the notice would operate 
as a waiver and in this case there was 
such an acceptance. It is seen that Ex. 
B-1 relates to the month of October, 1971 
and hence Ex, B-1 would not operate as 
waiver. The only question, therefore, . is 
whether Ex. B-1 which represents the 
rent for November, 1971 would operate 
as a waiver in this case, The plaintiff as 
P.W. 1 admitted that after the quit no- 
tice, the defendant was paying the rent 
regularly, but he denied that he. accept- 
ed the rent with the intention of conti- 
nuing the tenancy. He stated. that when 
he. received the rent under Ex. B-2 he 
issued: the receipt without knowing the 


legal effects but afterwards he consulted - 


a lawyer and he issued the subsequent 
receipts ‘without prejudice’, This evi- 
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dence was accepted by the Courts below 
and therefore it must be taken that the 
receipts were issued without any inten- 
tion to treat the lease as subsisting. 


EA But even so, it is argued on 
behalf of the defendant appellant that _ 
mere acceptance of rent which has be- 
come due after the expiration of the 


- notice would operate as a waiver irres- 


pective of the intention of the party, and 
in support of this contention reliance is 
placed upon illustration (a) of Section 
113 which has already been set out. It is 
no doubt true the illustration (a) read 
by itself would seem to indicate that 
when the lessor accepts the rent which. 
had become due since the expiration of 


. the notice, the notice to quit is waived. 


But in my view, the illustration cannot 


be read ‘in isolation. It has to be read 
with the main part of the section to 
which it is an illustration, Under the 


main section, a notice is waived- only by 
any act on the part of the person giving 
it showing an intention to treat the lease 
as subsisting. Reading the illustration to- 
gether with the main part of the section 
it will follow that even the acceptance of 
the rent subsequent to the notice would 
operate as a waiver only if it shows an 
intention to treat the léase as subsisting. 
This is a case where the rent was receiv- 
ed after-the filing of the suit which was 
on 1-11-1971. Apart from the plaintiff's 
evidence that he had no intention to 
treat the lease as subsisting by accepting 
the rent, it is difficult to accept the con- 
tention that when a person filed a suit 
seeking eviction and thereafter received 
rent, he still intended to treat the lease 
as subsisting. i 


8. The question whether the mere 
acceptance of rent after-a notice to quit 
and in particular acceptance of rent even 
after the suit is filed would operate as a 
waiver has been the subject’ of several 
decisions and divergent views have been 
expressed. The preponderance of autho- 


. Tity appears to be in favour of the view 


which I have taken, viz, that the accept- 
ance of rent subsequent to the filing of 
the suit will not operate as a waiver in © 
the -usual course. All the authorities ex- 
pressing the different views have. been 
considered and dealt with in an elaborate 
judgment by the Madras High Court in 
Saleh Bros. v. K. Rajendran, AIR 1970 
Mad 165. After considering all the deci- 
sions as also the law in England, it was 
held that acceptance of rent after the 
suit in ejectment is not regarded as a 


430 A. P. 


waiver, because, once the. matter has 
come to court, the election has become 
irrevocable, The plain language of Sec- 
tion 113 of the Transfer of Property Act 
indicates that the act of the lessor must 
bė such as to constitute a clear evidence 
- -of his intention to treat the lease as sub- 
sisting and the illustration (a) must be 
understood and applied in consonance 
with the principle underlying the action 
with ‘due reference to the intention of the 
lessor. There is no warrant for the view 
that mere receipt of rent, whatever may 
be the intention of the lessor, should of 
its‘own force, divorced from the circum- 
stances of the ‘case, be regarded as 
amounting to a waiver. Some of the 
other decisions which take the same view 
are: es 

Motilal v. Basantilal, AIR 1956 All 
175; Harbhajan Singh v. Munshi Ram, 
AIR 1956 Punj 246; Zaffar Hussain v. 
Mahabir Prasad, AIR 1957 Patna 206; 
Ram Lal v. Saradari Lal, AIR 1968 J & K 
22. 


On the other hand there are’ some deci- 


sions which take the contrary view. The 
leading decision taking the contrary view 
is that of the Calcutta High Court in 
Manicklal v. Kadambini, AIR 1926. Cal 
763. One of the reasons given by the Cal- 


cutta High Court for reaching the deci- - 


sion that an acceptance ` of rent would 
itself’ constitute a waiver under Section 
113 is that under Section 112 proviso it 
is specifically provided that where rent 
is accepted after the institution of a “suit 
to eject the lessee on the ground of for- 
feiture, such acceptance is not a waiver, 

whereas there ig no special provision 
similar to that in Section 113. I do not, 
think that any such inference can bè 
drawn from the absence of a provision 
under Section -113:similar to the provi- 
sion contained in Section 112. -As the 
main. part of the section :is‘clear and. it 
States that notice can’ be ‘waived only by 
any act on part of the person giving it 
showing an. intention: to treat the lease 
as. subsisting; it was perhaps - ‘considered 
-unnecessary to have.a provision in Sec- 
‘tion 113 similar to the proviso to Section 
112. The Madras High Court has consi- 
-dered this aspect also.in ‘detail and. I 
‘agree with thé view expressed ‘by the 
Madras High Court on this aspect of the 
matter also. In-Ram Dayal v. Jwala Pra- 


sad (AIR 1966 All 623) it was: observed- 


that once it is found that.the rent for a 
„period subsequent to the. notice. to quit 
was accepted, it does not make any. dif- 
ference whether such . acceptance was 


Merchants’ Assen, v. Dist. Revn, Officer, Nalgonda 


A. I. R- 


before suit or ‘subsequent to-the suit; It 
‘was observed that it is not the diligent 
prosecution of the suit. which is material 
in judging whether the landlord intend- 
ed to continue the tenancy of the defen- 
dant, but it is the acceptance of rent by 
him for a period subsequent to the notice 
to quit which is material, But, it is to: be 
noticed that even in this case it was held 
that it is necessary to find whether in 
accepting the rent, the plaintiff intended 
that the relationship of landlord: and 
tenant subsisted between the parties. This 
decision does not say that acceptance of 
rent after notice to quit ipso facto con- 
stitutes a waiver. 

9. It was contended on behalf of 
the appellant. that even assuming that an 
acceptance ‘of rent after notice to quit 
by itself does not constitute a waiver 
and there must be an intention to treat 
the lease. as subsisting in this case, such 
an intention is apparent as the landlord 
gave receipt for rent and did not describe 
the amount as damages for use and occu- 
pation, It is true that in Ex. B-2 which 
is a printed receipt, the expression used 
is ‘ADDE’ or rent. But from that cir- 
cumstance alone it cannot be said that 
the landlord had- the intention to - treat 
the lease as subsisting. The question as 
to what was the intention of the landlord 
is- a question.of fact, In this case the 
plaintiff gave: evidence that he was not 
aware of the legal consequence and mere- 
ly gave a printed receipt and thereafter 
when he consulted a lawyer and came to 
know ‘about the consequence, he started 
issuing the rent receipt ‘without preju- 
dice’. “Accepting the evidence of the 
plaintiff and having -regard to the cir- 


„cumstances of the case, the courts below 


have held that there. was no intention to 
treat the lease as” subsisting. I see no 
reason to‘take a different view. 

- 10. In these ‘circumstances, the 
Second Appeal’ is: ‘disthissed ' with «costs. 


No leave. 7 
Appeal dismissed, 
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< The Merchants’ -, Association, Surya- 
pet, Petitioner v:: The District Revenue 
Officer, Nalgonda and - another, Respon~ 
dents, 


Writ Petn. No. 3195 of 1974, Di: 6- 2- 
1976. > 
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1976 ` Merchants’ Assen: ‘v. Dist, Revenue Officer; . Nalgonda.. 


(A) Constitution: of India, Art. 14 —. 
Executive action — Resumption of - land 
for violation of conditions of:the grant — 
State cannot resume land without re-; 
course to a civil court. 

A person cannot in law be Wewa 
from the land by the’ Government ` in 


, their executive power without recourse 


to civil court. If the-land is to be resum- 
ed, it is the civil court that has to be sa- 
tisfied and adjudicate whether the con- 
ditions were Violated. This procédure ‘is 
‘well established principle in England 


and that principle applies with the same 


vigour and force in this country, The 
State or its Officers, therefore, cannot re- 
sume the land without recourse to the 
Court in exercise. of their . executive 
power, AIR 1931 PC 248 and AIR 1950 


SC 27, Relied on, - (Para 11) 
Cases Referred: Chronological Paras 
AIR 1950 SC 27 = 51 Cri. LJ 1383 10 
AIR 1931 PC 248 = 1931 AC. 662 9 


P. Babul Reddy for Mis. J. Sudhakar 
Rao and Smt, B. Prabhavathi, for Peti- 
tioner; Govt. Pleader for Revenue N.. Sa 
on behalf of Respondents. i 


` ORDER : — The petitioner-Associa- 
tion, a registered society under the So- 
cieties Registration Act, is a non-trading 
body, serving the needs of the merchant 


community, ‘welfare and . - their good 
name’ at Suryapet. :, 
2 On 2nd February, 1949,. the 


Association approached the Civil Admin- 
istrator òf Nalgonda District, for the 
grant of land measuring 4506 sq. yards, 
lying.in between the . Hospital and Tra- 


.vellers’ Bungalow at Suryapet. This land 
‘was ‘then used as a. public latrine and 
‘found to be in ‘absolute insanitary. condi- 
‘tion.’. The Civil 
‘been satisfied ‘that the public at Surya- 
pet needed a public hall and library, and 


‘Administrator | having 


as the Merchants’ Association -collected 
Rs, 15,000 for that purpose, granted the 
vacant land as. 'there.was` no objection 


‘from any quarter for laying a park and 
‘a town-hall’, The.then . Municipal Body 


of Suryapet,:a local authority constituted 


‘under ‘Ain’ (law then in’ operation) had 


no objection for the grant. The land was 
handed’ over’ to ‘the petitioner-Associa- 
tion in 1949 (the date and month ere not 
clear from the record), The land was 
granted in Exchange for an equal area 
on the right side of the Bungalow, be- 
longing to the Municipality which was 
less (in Ac. 18-80 guntas against the 


The Public .. 
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Works. Department agreed for the ex-i 
change but raised a‘claim‘for Rs, 10,149: 
(OS}- the difference of the cost of the 
land. The petitioner Association was not 
in'a position to pay this amount, How- 
ever, the Government waived this claim. 
= 3 The Civil: Administrator ap- 
proved the plan. The grant was subject 
to one condition (whether there were 
other conditions, -is not. clear from the ‘ 
record) “that the park, well, town-hall. 
etc, constructed therein, shall be open. to 
all | ;communities,, including Scheduled 
classes-Harijans. oe 

4.°° In 1952. the ‘District Collector, 
Nalgonda, requested the Divisional Engi- 


neer, P.W.D., (R. & B.): 


to take neccesary action. in 


regularising the matter as already in & 


part was constructed (with) a town-hall 
for the benefit of the public. n 


"5 Two years later, on 2-12- 1954, 
the Rajapramukh notified: ‘Raj Pramukh 
has been pleased to allow sanction to the 
above transaction’ and occupying the 
available lane measuring Ac. 18-80 gun- 
tas in exchange for Ac. 41-20 guntas.” 

| 6 : In 1967, the petitioner-Associa~ 
tion applied for construction of six tene- 
ments and, without waiting for the Mu- 
nicipal sanction, constructed the tene-- 


` ments and let out to. private individuals 


for establishing shops at., Rs. 60 per 
month. i ` 


7. © The construction of these tene- 
ments became the subject-matter of a 
complaint and the Government after a 
prolonged enquiry, in Memorandum No. 
4231/31/60-10 Municipal Administration, 
Dept. dated '20-2- 1970, passed the follow- 
ing order: 

“(i) as it is stated by the- Collector, 


‘Nalgonda that Gandhi Park is,owned by 


the.Merchants’ Association as per . the 
documents . produced by them, an inter- 
ference of. the Government ‘ig called for 
on the question of ownership of. the.land. 

. (ii) as.regards the- -construction of 
shops without the permission of the Mu- 
nicipal Council Suryapet, ,the ' Municipal 
Council. is advised to take necessary fur~ 
ther -action immediately -after obtaining 
the opinion’ of the ‘Monicipal, Standing 
Counsel”. 

On“ 29-11- 1973, again’ the District ‘Re 
yenue Officer issued ; notice : 

: “Since the Merchants’. “Association 
has failed to’ construct:’ the“ park ~and 
town-hall for the purpose of public use 
and violated the condition of grant for 


“ 
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the land in question, they have utilised 
the land for non-public purposes it is 
proposed to resume possession of Gov- 
ernment land.” 

and asked the petitioner to show cause. 


The petitioner submitted: their explana-. 


tion. On 31-5-1974, the District Revenue 
Officer held the petitioner ‘failed to ful- 
fill the conditions laid in the grant as’— 


“The Association undertook the con- 
struction of rooms unauthorisedly ` and 
against the plans contemplated at the 
-time of original grant made by the Civil 
. Administrator, It failed to produce any 
permission from the Collector or the 
Government of such construction and 
‘failed to fulfill the conditions laid down 
in the original grant. . The Merchants’ 
Association has been given due show 
cause notice which was served on 4-12- 
1973 and it filed a written statement in 
this office on 21-1-1974 which also does 
not disclose any authority for raising the 
construction. In view of the above the 
breach of condition is apparent and 
therefore I hereby order resumption of 
Ac. 1-26 sq. yards land allotted to Mer- 
chants’ Association by the then Civil Ad- 
ministrator vide L. Dis. No, 3637/49 dated 
2-2-1952,. by the Government. 

; The Tahsildar, Suryapet should take 
possession of the land in question imme- 
diately and report compliance.” - 

This order, the petitioner seeks to quash 
in certiorari in these proceedings. 


8. The learned Government Plea- 
der, in the course of his arguments, sub- 
mitted, the order of the District Reve- 
nue Officer, is not made with reference 
to any statute. According to him, the 
order is passed by the respondents ‘“pur- 


suant to their right under executive 
| power.” 

9. The short question, thus, is 
‘whether the Government can resume 


„land in the circumstances, after satisfy- 
ing. themselves that the petitioner violat- 
ed the conditions in the grant, without 
reference to a civil court in their exer- 
cise of executive power. It is at this 
stage relevant to refer to the oft quoted 
observation of the Privy Council in 
Eshugbayi Eleko v. Government of Nige- 
ria (Officer Administering), 1931 AC 662 
at p. 670 = (AIR 1931 PC 248). The case 
arose in the following circumstances: 


10. .In 1861, the Ruling Chief Do- 
cemo of Lagos. by Treaty ceded to Her 


Majesty Queen Victoria, the territory of 
Lagos. After the death of Docemo in 
1920 Eshugbayi, known as Eleko was re- 
cognised in 1920.as successor chief of 
Lagos, as against the claims of his rival, 
Oyekan. On 6-8-1925, the Governor of 
Lagos deposed, Eleoka and ordered him 
to leave the Provinces of Abeoketa Ijebu 
and Ondo and when he neglected to com- 
ply, Eleoka was eported. to Oye Pro- 
vince. The question arose, ‘the Chief- 


‘taincy’ either was a title of dignity or 


an office, or both, Ordinarily these ques- 
tions ‘the courts (had to decide) after 
hearing the relevant evidence tendered 
by either side.’ In that connection, Lord 
Atkin observed: 


“The Governor acting under the Or- 
dinance acts solely: under the executive 
powers, and in no sense as a Court. AS 
the executive he can only act in pursu- 
ance of the powers given to him by law. 
In accordance with British jurisprud~ 
ence no member of the executive, can 
interfere with the liberty or property of 
a British subject except on the condition 
that he can support the legality of his 
action ‘before a court of justice.” 
and such a principle was (held) a well- 
established principle’ in common law in 
England and in Nigeria. These observa- 
tions were followed as a principle in 
commen law and applied in India first 
in the case of’ Gopalan v. State of Mad- 
ras, AIR 1950 SC 27 and in many other 
cases later. i 


il. Applying the principle, to the 
present case, the petitioner cannot in law 
be evicted from the land by the Govern- 
ment in their executive power without 
recourse to civil court, If the land is to 
be resumed. It is the civil ‘court that has 
to be satisfied and adjudicate whether the 
conditions were violated. This procedure 
is, in the words of Lord Atkin ‘well-esta- 
blished principle’ and that principle ap- 
plies with the same vigour and force in 
this country. The State or its Officers, 
therefore, cannot resume the land with- 
out recourse to the Court in exercise of 


their executive power and evict the peti-| . 


tioner. 


12. The Writ Petition is therefore 
allowed with costs. Advocate’s fee 
Rs. 100. : 

Petition allowed. 


END 
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firm and the manner in which it was 
transferred from the name of Premnath 
after his: death to that of Mrs. Tarawati, 
go to show that the tenancy rights of the 
premises at Kumpta street belong to the 
partnership firm. 


. 87. In this view of the matter, the 
“receiver which I propose to appoint will 
not take charge of the property at Fort 
street but he will take charge of the 
tenancy rights of the premises at Kumpta 
street. 


88. In the result, the appeal is al- 
lowed and the Order dated 20th February 
1975, passed by the learned Judge of the 
City Civil Court is set aside. The notice 
of motion is made absolute in terms of 
prayers (a) and (b) with the modification 
that the Court receiver will not take 
charge of the building “Anand Niketan” at 
Fort Street as such but only of the 
portion on‘the ground floor covering the 
entire breadth and to the depth of 14 feet. 

89. The respondents will pay the 
costs of this appeal. There will be no 
order on the Civil Application No. 1200 
of 1975, except that the rule is discharged. 


90. At this stage, Mr. Meghani ap- 
plies for stay of the operation of the 
order in so far as the appointment of the 
Court receiver is concerned. 

91. Now in a partnership at will 
and where notice for dissolution is given 
and a suit filed a receiver is normally ap- 
pointed as a matter of course. In the in- 
stant case, the law was substantially clear 
and the learned Judge of the City Civil 
Court ought to have appointed a receiver 
on the application of the plaintiff. The 
result of the learned Judge’s refusal to 
do so has been that the plaintiff has been 
denied his application and the defendants 
have been in control of the partnership 
assets and business to the exclusion of the 
plaintiff. ; 

92, In these circumstances, I am 
not inclined to accede to Mr. Meghani’s 
request for stay of the operation of the 


order with regards to the appointment of. 


the Court receiver. However, as it will 
take a few days’ time for the judgment to 
be typed and ready, I direct that the 
Court receiver should not take possession 
till the 29th of January 1976. As far as 
possible the Court receiver will see that 
the business of the partnership is carried 
on in so far as it may be on such terms 
and conditions as he may consider proper. 


93. Mr. Meghani makes a further 


application that the temporary injunction . 


granted by this Court in terms of prayer 
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(b) of the notice of motion should be 
modified for purpose of preventing the 
business from being closed down im- 
mediately. - 
- 94, I have heard Mr. Meghani and 
Mr. Gill on this application and they are 
agreeable that in order to preserve the 
continuity of the business, defendant No. 1 
may for the time being be appointed as 
the agent of the Court receiver to be 
fully accountable to the Court receiver 
for the period from today till the date 
on which the Court receiver takes charge. 
95. I, therefore, appoint defendant 
No. 1, Rameshwarnath Premnath Anand 
who is present in Court and who accepts 
the appointment, as the agent of the 
Court receiver from today till the date 
that the Court receiver takes charge. 


96. I wish to make it clear that 
Mr. Rameshwarnath Anand will keep a 
full and detailed account of his actions 
as the agent of the Court receiver and 
furnish to the Court receiver when the 
Court receiver takes charge a full report 
of what he has done in relation to the 
partnership business during the said 
period. 

Order accordingly. 
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M/s. Mohan Sons (Bombay) Private 
Ltd., Petitioners v. Lady Sonoo Jamsetji 
Jejeebhoy and others, Opponents. 

Special Civil Appln. No. 1255 of 1971, 
D/- 24-10-1974..* 

(A) Evidence Act (1872), Section 67 — 
Proof of handwriting of person alleged to 
have written document — Proof of con- 
tents — Question whether Secretary of 
trust was authorised by trustees in writ- 
ing to terminate tenancy. (Transfer of 
Property Act (1882), Sections 106, 111). 

The Secretary of a trust by a memo- 
randum in writing brought to the notice 
of the trustees that a tenant of the trust 
property had, contrary to the terms of 
the tenancy agreement, sub-let the pre- 
mises without consent of the trustees and 
sought their instructions as regards . the 
action to be taken against the tenant. The 
Secretary first took the memorandum to 
One of the trustees who made an endorse- 
ee ee kee ce 


*(To set aside ordér of Appellate Bench 
of Sm. C. C., Bombay in Appeal No. 159 
of 1964, D/- 31-3-1971.) 


HT/HT/D302/76/JHS 
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ment thereon as ‘Take action. Send notice 
to them questioning this assignment’ and 
signed below it. The Secretary then took 
the document to the remaining trustees 
and all of them also signed below the en- 
dorsement. Held, that the Secretary was 
a person acquainted with the facts of the 
ease and hig evidence was sufficient to 
prove the entire document including the 
contents of the endorsement. (1874) 11 
Bom HCR 242 and AIR 1954 Bom 305 and 
(1966) 68 Bom LR 228, Distinguished. 
i (Para 16) 
Held, further, that read with the 
memorandum the endorsement did autho- 
rise the Secretary to terminate the 
tenancy. (Para 18) 


(B) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), Ss. 5 
(3), 12 (1) — ‘Landlord’ — Person merely 
. receiving rent though ‘landlord’ within 
meaning of Section 5 (3) cannot terminate 
tenancy. (1963) 65 Bom LR 15, Not fol- 
lowed. (Transfer of Property Act (1882), 
Sections 106, 111). 

When a tenancy is created by con- 
tract between the landlord and tenant, 
the tenancy continues in forge so long as 
it is not determined in the manner pro- 
vided by law and: while the tenancy con- 
tinues to subsist the tenant has full pro- 
tection of the contract and cannot be 
evicted by the landlord. But when’ the 
tenancy is determined by any of the 
modes provided in Section 111 of the 
Transfer of Property Act, the landlord be- 
comes entitled to possession of the pre- 
mises and the tenant is bound to hand- 
- over possession of the premises to the 
landlord. The landlord, but for Sec- 
tion 12 (1) of the Rent Act, would be en- 
titled to recover possession of the pre- 
mises from the tenant on the determina- 
tion of the tenancy. The subject and the 
context would indicate that the landlord 
referred to in Section 12 (1) of the Rent 
Act is the landlord who, but for the in- 
junction contained in the ‘sub-section, 
would be entitled to recover possession of 
any premises and that would be deter- 
mined by the general law of landlord and 
tenant and the extended definition of 
‘landlord’ contained in Section 5 (3) of the 
Rent Act would have no application. It is 
thus clear that a mere receiver of rent 
cannot terminate the tenancy or file eject- 
ment suit though he may be a landlord 
according to the extended definition of 
that word in Section 5 (3). AIR 1963 SC 


“490. and AIR 1973 Guj 131 (FB), Followed; 


--(1963) 65 Bom LR 15, Not followed. 
i (Paras 20, 21) 
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(C) Transfer of Property Act (1882), 
Section 105 — Lease or licence — Docu- 
ment though described parties as licensor 
and licensee held, created a contract of 
tenancy. (Easements Act (1882), S. 52). 


The agreement had the usual pre- 
amble in which all the introductory parti- 
cularg which are to be found in a lease 
were mentioned. But the parties . were 
described as licensors and licensees. Out 
of a total area 2300 square feet, the licen- 
see was given the right to use and occupy 
about 1800 sq.ft. Then followed the 
terms and conditions subject to which the 
so-called licence was granted. Some of 
the clauses were as follows. 
provided that the licensee was given leave 
and licence to occupy the licensed premises 
without creating any sort of tenancy rights 
in favour of the licensee. The licensor 
agreed not to revoke the leave and licence 
for a period of five years except in ac- 
cordance with the terms of the agreement. 
Clause 2 provided that the licensor shall 
be deemed to be in exclusive possession 
of the licensed premises. The last clause 
provided that if the compensation for the 
licensed premises payable under the agree- 
ment remained unpaid for a period of one 
month after the same had become due or 
if any of the terms and conditions con- 
tained in the agreement on the part of the 
licensee to be observed or performed were 
not observed or performed, then it would 
be lawful for the licensor to forthwith 
terminate and revoke the license and upon 
such termination the licensor shall be at 
liberty to enter upon the licensed pre- 
mises and take possession thereof. 

Held, the circumstance that exclusive 
possession was given ordinarily indicated 
that the transaction was a lease and not 
a licence. In such a case the party, who 
wanted to contend that the agreement was 
a bare agreement of leave and licence, 
would have to show that-there were spe- 
cial circumstances why the licensor gave 
exclusive possession of the premises to 
the licensee. The fact that the agreement 
was for a period of five years was also a 
circumstance indicating that the transac- 
tion was a lease. When the agreement 
was for a fairly long period and when 
exclusive possession was given under the 
agreement and when there were no spe- 
cial circumstances justifying the creation 


of a licence, there should not be any” 


difficulty in holding the agreement to be 
a contract of tenancy. If any doubt re- 
mained in mind about the true nature of 
the transaction, then the clinching effect 
of the last clause should remove it and 


A.I. R. 


Clause No. 1 . 


-m 


1976: 


i there should ‘not be any difficulty-in hold- 
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-AIR 1954 Bom 305 = 56 Born LR 147. 


" (1952) 1 TLR 797 


ing that the document evidenced an agree- 
ment of tenancy and not an agreement of 
leave and licence. Al the necessary or 
vital features of tenancy were incorpo- 
rated in that clause. .` `’ 
(Paras 35, 40, 4, 42, 44) 
Cases Referred : _ Chronological Paras 
AIR 1974 SC 396 = (1974) 1 SCC 202- i 
30, 
AIR 1973 Guj 131 =.13 Guj LR 880 En 
(1972) 74 Bom LR 144 = (1971) ‘3 SCR 318 
oe i 29 
AIR 1966 Bom 113 = 67 Bom LR 452 28 
(1966) 68 Bom LR 228 F 14 
(1966) 68 Bom LR 400 = 1966.Mah LJ 649 
: 29 
AIR 1965 SC 610 = (1964) 6 SCR 642 29 
AIR 1963 SC 120 = (1963) 3 SCR 312 21 
(1963) 65 Bom LR 15 = 1963 Mah LJ 309 
20 
‘ATR 1959 SC 1262 = (1960) 1 SCR 368.. 
. 27, 30 
ATR 1959 Bom 533 = 61 Bom LR 750 38 
(1957) 3 All ER 563 = (1958) I QB 513 
26 


(1952) 1 All ER 149 = (1952) 1 KB 290 


(1952) 1 TLR 1386 = 96 SJ 395 26, 28 
AIR 1929 Cal 651 = ILR 57 Cal 10 > 11 
(1874) 11 Bom HCR 242 ` 13, 14 


R. B. Andhyarujina i/by S. C. Pratap. 


_ Advocate, for Petitioners; M. Ọ. Chinoy 


iby M/s. 
Opponents Nos. 1 to 4. 

ORDER :— ‘The ‘petitioner, a pri- 
vate limited company, is original defen- 
dant No. 1 tenant. Respondents Nos. 1 
to 4 are the original plaintiffs, They are 
trustees ‘of the N. M. Wadia Charities, 
having their office at 22-D Parsi Bazar 
‘Street,’ Fort, Bombay-1. Respondent No. 5 
is the original defendant No. 2.- It is also 
a limited company. The plaintiffs had 
filed a ‘suit against the defendants for 
possession of the suit’ premises’ on ` the 
ground that defendant No. 1, the, ‘tenant, 
had sublet a portion’ ‘of the suit premises 
in their occupation to: defendant No. 2 
after May 1959: As this is illegal sub- 
letting: contrary to the terms and ‘condi- 
tions of the’ tenancy ‘agreement, the Plain- 


tiffs were entitled to claim possession ‘of 


- the suit _premises. The claim was also 


based’on the ground of arrears of rent 
from 1-9- -1960 to .10-1:0-1960. Both the 
defendants “had filed separate written 
statements and resisted the plaintiffs’ suit 
claim. One of the contentions raised was 
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that the notice to‘quit, which was given 
by the plaintiffs before the institution of 


‘the suit was not valid in law. No parti- 


culars were furnished in the written state- 
ments about the alleged invalidity of the 
notice to quit. According to defendants 
Nos. 1 and 2, in fact, there was no sub- 


letting. The contract between defendant 
“No, 1 and defendant No. 2 was a contract 


of leave and licence. A number of issues 
were framed by the learnéd trial Judge. 
Parties relied on both oral and documen~ 
tary evidence. After part of the evidence 
was recorded, the defendants raised a 
specific contention about the invalidity of . 
the notice. In fact two notices were given 
by the plaintiffs’ to defendant No. 1- The 
first notice is of 7/15-1-1960 and the second 
one is of July 1960. . The second notice 
was expressly given without prejudice to 
the first notice. During the course of the . 
trial the defendants contended that the 
first notice was bad in law because it was - 
not given by proper person. It is not 
necessary to refer to the other contention 
that, in fact, the notice does not bring 
about the termination of the tenancy of 
defendant No. J. The Secretary of the 
plaintiffs had given instructions to the 
advocate and the advocate had issued the 
notice seeking to terminate the tenancy. 
The Secretary was not authorised. by the 
plaintiffs who were the trustees of the 
Trust property. None of the plaintiffs had 
entered the witness-box to depose to thë 
fact that all or any one of- them had in-. 
structed the Secretary to serve the notice 
on the 1st defendant or otherwise instruct- 
ed the advocate to write such a letter. 
As the Secretary was the constituted at- 
torney of the plaintiffs, the contention 
raised on behalf of the defendants was 
that the: power of attorney does not-give 
any authority to the attorney to terminate 
the tenancy of the Ist.defendants., The 
said..power is restricted to the right to 
commence and prosecute or appear in arid ` 
defend all suits, actions and proceedings. 


-The Secretary, although -he was the holder 


of the power of attorney, had no power 
to instruct the- advocate of the plaintiffs 
to address the letter. . 


2.. As the point was allowed to be «.’ 
raised during the course of the trial, the. - 


Secretary was recalled and further exa- 
minéd, The plaintiffs relied upon a docu- 
ment which is marked Ex. M. Ex. M con- 
sisted: of two parts.. The first part was. 
the memorandum ‘submitted “by the Se~. 
cretary.to the trustees in which a men- ` 


-tion is made of the alleged breach of the” 


terms of the tenancy agreement under 
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which the Ist defendant was in occupa- 
tion. The Secretary had sought direc- 
tions of the trustees regarding the breach 
committed by the ist defendant. At the 
foot of the Memorandum there was an 
endorsement purporting to be in the hand 
of one of the trustees. Below the en- 
dorsement, the trustees i.e. the plaintiffs 
had signed. The plaintiffs have relied 
upon this document for establishing their 
case that the plaintiffs trustees had au- 
thorised the Secretary, their Power of 
Attorney holder, to instruct the lawyer 
and the lawyer acting on such instructions 
had given a notice terminating the 
tenancy of the defendants. The attack of 
the defendants on this document was two- 
fold. The first objection was to the ad- 
missibility of this document in evidence. 
Assuming the document was admissible 
then the case of the defendants was that 
the endorsement does not contain any in- 
structions under which the Secretary was 
authorised to approach the lawyer for 
getting the tenancy of the 1st defendants 
terminated. 


3. The second substantial defence 
was that the agreement between defen- 
dants 1 and 2 under which defendant No. 2 
came to occupy a major portion of the 
suit premises was one of leave and licence 
and not of sub- -tenancy. 


A, After consideration of the oral 
and documentary evidence the learned 
. trial Judge came to the conclusion that 
the tenancy of defendant No. 1 was valid- 
ly terminated. The Power of Attorney 
` did confer authority on the Secretary -to 
approach the lawyer for getting: the 
tenancy of the 1st defendant terminated 
by the alleged notice. Ex. M together 
with the endorsement was held to be ad- 
missible in evidence. According to the 
learned trial Judge even the endorsement 
gave specific instructions or directions to 
the Secretary and that was sufficient au- 
thority for him to approach the lawyer. 
In effect the lawyer had given the notice 
to quit under proper instructions of the 
plaintiffs, the -lessors. As stated above, 
the plaintiffs had relied upon two separate 
notices, under which the tenancy was de- 
termined. As regards the second notice, 
the plaintiffs’ case was that one of the 
plaintiffs had given specific instructions to 
the Secretary to approach the lawyer and 
as.a result of such directions the Secretary 
-had instructed the lawyer. Even the se- 
cond notice was held to be validly given. 
For all these reasons the learned trial 
Judge found that the - tenancy of defen- 
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-dant No. I was duly terminated in ac- 


A: LR. 


cordance with law. 


.5. Then the léarned trial Judge 
construed the so-called agreement of leave 
and licence. He examined the clauses of 
the agreement in the light of the evi- 
dence adduced by the parties, the sur- 
rounding circumstances and the various 
other clauses of the agreement. He came 
to the conclusion that it was a contract of 
sub-tenancy and not an agreement of 
leave and licence. Consistent with these 
findings, the learned trial Judge decreed 
the plaintiffs’ claim for possession of the 
suit premises. 


6. Against this judgment and de- 
cree the lst defendant alone preferred an 
appeal and the 2nd defendant appears.to 
have accepted the finality of the adjudica- 
tion. However, the second defendant was 
made a party to the appeal as Respondent 
No. 5. Even before the Appellate Bench 
of the Court of Small Causes, the two 


contentions were raised on behalf of the 


petitioners, who were the appellants. The 
Appellate Court agreed with the learned 
trial Judge and dismissed the, appeal. ` 


7. Mr. Andhyarujina, who appears 
for the petitioner, has raised the 
two contentions in these proceedings be- 
fore me. 
question of the validity of the notice 
after making his submission regarding the 
nature of the transaction, .I propose to 
deal with that question first. 


8 Shortly stated the usona 
of Mr. Andhyarujina are that the con-. 


stituted’ attorney Mr. Morris had no au- 
thority to give the notice to quit and, 
therefore, had no power to instruct the 
advocate to give any notice to quit. The 
power of attorney which authorised the 
holder of the power to commence an 
ejectment suit cannot confer. upon him 
the power to create a cause of action for 
an ejectment suit. Then Mr. Andhya- 
rujina- submitted that the document pro- 
duced at Ex. M together with the endorse- 
ment cannot be read in evidence as the 
same is not duly proved in accordance 
with law. The plaintiffs have only proved 
in a formal way the signature of the 
trustees at the foot of the endorsement. 
As none of the trustees is examined and 
as no other person acquainted with the 
facts of the case has given evidence the 
contents of Ex. M and more particularly 
the endorsement part of it cannot be read 
in evidence. Assuming the document can 


be read in evidence, then Mr. Andhya-.- 
rujina submits that the words “take action, . 


~ 


same 7 


Although he had argued the . 
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send ‘notice to them.-questioning the as- 
signment”, occurring in the endorsement 
cannot spell out any power or authority 
under which the Secretary can act ‘and 
terminate the tenancy of the Ist: defen- 
dants. Such power, whether it is con- 
tained in the power of .Attorney or in 
any other document, will have to be strict- 
ly construed. On such strict construction 
it will be clear that the endorsement in 


_Ex. M will not amount to any authority 


given by the plaintiffs to the Secretary 
for the purpose of termination of the 
tenancy. 


9. As the plaintiffs relied upon the 
two notices, a small point is also made 
about the validity of the second notice 
which was given by the Secretary through 
the lawyer after obtaining verbal instruc- 
tions from the Ist plaintiff. Mr. Andhya- 
rujina submitted that if one of the trus- 
tees is considered to be in the position of 
a Co-owner, as contended by Mr. Chinoy 
for the plaintiffs, then such trustee with- 
out the concurrence of the other trustees 
or without their specific authority cannot 
himself authorise the termination of the 
tenancy. The’ position in this regard, 


` howéver, was governed by the trust deed 


and the Indian Trusts Act. Reliance was 


`. also placed on the extended definition of 


‘landlord’ contained in Section 5 (3) of the 
Rent Act for the proposition that the 
term ‘landlord’ will include any person, 
-who is for the time being, receiving or 
entitled to receive, rent in respect of any 


. premises whether on his own account or 


on account, or on behalf or for the benefit 
of any other person or as a trustee, guar- 
dian, or receiver for any other person or 
who would so receive the rent or be en- 
titled to receive the rent if the premises 
were let to a tenant. According to the 
plaintiffs the Secretary, who was also the 
holder of the- Power to Attorney, was the 
person who was receiving or collecting 
rent from the various tenants ‘of the trust 
property. According. to the evidence he 
was the person who received rent from 
the Ist defendant in respect of the suit 
premises. As he was the landlord within 
the meaning of Section 5(3) the two 
notices which were given at his instance 
will have to be considered to be valid in 
law. Mr. Andhyarujina submitted that 
this is not a correct position in law. .I 
will consider these various submissions in 
the. order in which I have mentioned 
them here. 
10.. 


. proposition that- the power of: attorney 


Mohan Sons v. Sonoo Jaméetji (Bhasme J.) 


Mr. Andhyarujina referred to ` 
‘certain decisions and authorities for. the 
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will have to be. strictly construed..- At 
page 65 of Bomstead on Agency, 13th 
Edition, under Article 24,-the following 
rules regarding construction of powers of 
attorney. are mentioned :— 

. “Powers of attorney must ` be’ strictly 
construed, and are_interpreted as giving 
only such authority as they confer ex- 
pressly or by necessary implication. -The 
following are the most important rules of 
construction : 

(a) The operative part of a deed ‘is 
controlled by the recitals where there is 
ambiguity. 

(b) Where authority is given to do 
particular acts, followed by general words, 
the general words are restricted to what 
ig necessary for the proper performance 
of the particular acts. 
` (c) General words do not confer 
general powers, but are limited to the 
purpose for which the authority is given, ° 
and are construed as enlarging the special 
powers only when necessary for that pur- 
pose. 

(d) The deed must be construed so 


‘as to include all incidental powers neces- 


sary for its effective execution.” 

11; Bearing in“ mind the above 
Principles, we will have to interpret 
clauses (4) and (5) of the Power of At- 
torney in question. Clauses (4) and’ (5) 
so far as material, read as under ;:— 

“(4) To commence and prosecute or 
appear in and’ defend all suits, actions 
and proceedings... ......... i . 


(5). To employ and retain pleaders, 
solicitors and counsel and to obtain legal - 
advice or assistance in relation to any of 
the matters to which the powers herein 
conferred may relate.” 


Mr. Andhyarujina argues that the power 
to “commence” any proceeding will not 
include the power to terminate -the 
tenancy of the tenant. He says that. the 
termination of tenancy furnishes a cause 
of action for the suit. It is not incidental 
to the institution of the suit. It is a con- 
dition precedent. Such an important 
power will have to be expressly given!by 
the principal to the agent. Neither Mr. 
Andhyarujina,. who appears for the peti- 
tioner, nor Mr. Chinoy, who appears for 
the respondent-plaintiffs, was in a posi- 
tion to cite any authorities on this point 


_ except one solitary decision of the Cal- 


cutta High Court. According to Mr. 
Andhyarujina, this decision. does ‘not lay. 


down good law.: At any rate the observa-~| 


tions of. the learned Judge are obiter as ` 
the case was. decided on some other 


1 
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strongly relied on the ratio of this deci- 
sion for the proposition that the power to 
İnstitute proceedings in ejectment will 


also include the power to terminate: the: 


tenancy. The Calcutta decision is. (Bodar- 
doja v. Ajijuddin Sarkar), ILR 57 Cal 10 
= (AIR 1929 Cal 651). -Part of the head- 
note is as under: 


j“An am-mukhtearnama expressly em- 
powering the agent to sue in ejectment 
- should be construed as implying an au- 
thority to issue notice to quit, for the 
power to sue in ejectment should ordi- 
narily be taken to include power to take 
such action as may be necessary as pre- 
liminaries to the institution of such a suit.” 
From. the body of the judgment: it ap- 
pears that the learned Judges were very 
much influenced by the circumstance that 
the; objection to want of authority was 
not taken by the defendants in the written 
statement. The validity of the notice was 
not. challenged on such grounds. Even 
assuming that’ there was some substance 
in the contention, the learned Judges were 
of the view that the power to sue in eject- 
ment should ordinarily be taken to in- 
clude the power to take such action aš 
may ‘be necessary as preliminaries to the 
_ institution of such a suit. In view of the 
paucity of decisions on this point and in 
‘view of the fact that ‘I am (considering 
Ex.’ M as a document conferring autho- 
rity on the Secretary for this purpose, it 
is not necessary to discuss this question 
_ at length. It is for this reason that I am 
j not, méntioning the various. other autho- 
: -rities cited by Mr. Andhyarujina. which 
lay, down the rules regarding the con- 
struction of power of attorney. 

i 12. It will now be necessary to 
j consider whether Ex. M containing the 
endorsement is duly provéd in accordance 
. with law. 

' 13. Strong reliance ig placed by 
Mr. Andhyarujina on a decision of this 
‘Court reported in (Madholal Shindhu v. 
‘The Asian Assurance Co. Ltd); 56 Bom 
LR 147.= (ATR 1954 Bom. 305), From the 
facts of the case it appears that one Bal- 
krishna ‘Bhagwan Deshmukh, who was 
merely the sub-accountant in the head 
office of the bank, was only concerned 
with the writing of the books of account 
of the bank. On behalf of the plaintiffs 
an ' attempt was made to prove through 


this witness thé: various documents con- ` 
`, sisting of letters and document ‘executed 


|” by;one Jamnadas in favour ,of. the bank 
5 and also the resolutions of the Executive 


ee Committee of the Bank and the. letters 
: 
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addressed by the bank to one: Nissim by 
proving the hand-writing in which all the 
same purported to have ‘been written. 
The attempt was obviously to prove the 
hand-writing of these various documents 
without ‘calling in evidence the persons 
who had ‘written the same or who were 
acquainted with the contents theréof so 
that they might not be subjected to cross- 
examination at the hands of the counsel 
Relying on the 
ratio of an earlier decision reported in 
(Reg. v. Jora Hasji) reported in (1874) 11 
Bom HCR 242, Bhagwati, J. (as he then 
was) held that the documents: cannot be 
held to be proved unless at least the per- 
sons who were acquainted with the facts 
were examined.. It was only then that 
the contents of the documents could be 
said to be proved. Mere proof of the 
signature or proof of handwriting will not 
amount to proof of the contents of the 
documents in question. According to the 


learned Judge, Section 67 of the Indian. 


Evidence Act, 1872, permits the proof of 
the signature or handwriting of the per- 


son signing or writing the document to be- 
‘given and considers it to be sufficient in 


those cases where the issue between the 
parties is whether a document was signed 
or written wholly or.in part. by that per- 
son. The section does not go so far ag 
to say that even if it was proved that the 
signature or the handwriting of so much 


of the document as was alleged to be in. 


the handwriting of the person, was in his 


handwriting, it would go to prove the. 


contents of that document. 


- Mr. Andhyarujina says (that 
the law laid down in this authority is still 


good law. This case was followed by our | 
High -Court in a subsequent decision re- 


ported.in (In the matter of Mr. D. and 
Mr. S: Advocates), (1966) 68 Bom: LR -228. 


The ratio of the decision of the Division 


Bench would be clear: from the following 
headnote:— .- 

“One D identifed the Gaare ‘of A 

to a typewritten document on. the basis 
of his acquaintance with A’s handwriting. 
It was sought to be urged by D that he 
had proved not only A’s signature ‘to the 
‘document but also its contents. A had 
not deposed to the truthfulness - of the 
contents of the document.” 
This Court held that what was formally 
proved was the signature of A and -not 
the writing of.the body of the document, 
and that even if the entire document was 
held formally proved, that did not amount 
to a proof.of the truth of the contents of 
the document. ` 


“J 
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15. Mr. Chinoy, who appears for 
the plaintiffs, submitted. that the endorse- 
ment at the foot of the typed memo- 
randum was duly proved in the present 
case. Mr. Morris, the Secretary of the 
‘Plaintiffs, had given evidence and proved 
the contents of the endorsement. He was 
the person acquainted with the facts and 
he will be a competent witness to prove 
the truth of the document containing the 
endorsement. According to Mr. Andhya- 
rujina, Mr. Morris cannot be styled as a 
person, who was acquainted with the 
facts of the case. Mr. Andhyarujina sub- 

mitted that the contents of the endorse- 
ment are not self-explanatory. Only one 
of the trustees could have thrown some 
light on the meaning of the said endorse- 
ment. Mere presence of the Secretary 
on the occasion when the endorsement 
was made or when the trustees appended 
their signatures will not make him person 
competent to speak about the meaning and 
the truth of the contents. To make this 
point clear, Mr. Andhyarujina has drawn 
my attention to the earlier decision of. this 
Court, which formed the basis of the 
principle laid down by Justice Bhagwati. 
See (Reg. v. Jora Hasji), (1874) 11 Bom 
HCR 242. It appears that a plan of cer- 
tain fields which was prepared before the 
Chief Constable, who gave evidence in 
the case, was sought to be proved by call- 
ing the chief constable without anything 
‘more. At page 246, the Appellate Court 
. observed : 


“A plan of fields which the Chief 
constable says, he saw made before him, 
is admitted. To say that it was prepared 
in his presence and bears his signature 
is not a sufficient reason for admitting the 
plan. The witness did not depose that to 
his knowledge the plan was a correct one, 
and if he could not say this, the person 
who made the measurements and prepared 
the plan should himself have been called 
— but we. mention the matter in order 
that our opinion regarding: its non-ad- 
missibility in evidence may be known.” 


16. But Mr. Chinoy, who appears 
for the plaintiffs, has drawn my attention 
to the specific part of the evidence of the 
plaintiffs’ Secretary Mr. Dinshaw Byram- 
jee Morris. Before referring.’ to that part 
of the evidence, it will be desirable to 
know the contents of the memorandum 


prepared by Mr: Morris when he went to 


the various plaintiffs for obtaining their 
instructions. In para. 3 of the memoran- 
dum Mr.: Morris had drawn the attention 
_ lof the. plaintiffs to the fact that. defendant 


Mohan ‘Sons v. Sonoo Jamsetji (Bhasme J.) 


[Prs. 15-17] Bom. 423 


No. 1 had let out a major portion of their 
business premises to defendant No. 2, 
without first obtaining the consent of the 
trustees, Reference is made to the clause 
of the lease, which specifically precludes 
the tenant from assigning, sub-letting the 
premises or any part thereof without first 
obtaining the written consent of the 
trustees. Reference is made specifically 
to clause 11 in this behalf. The consent 
in question has not been obtained by the 
tenants and they have, therefore, com- 


-mitted a breach of the terms of the lease. 


It is understood that Sir R. P. Masani is 
one of the directors of the Premier Tyres 
Limited. As the tenant had committed 
breach of the terms of the lease, it is for 
the plaintiffs to decide whether they 
wished to take any action against them. 
It is clear from the memorandum that the 
Secretary had placed before the trustees 
all the relevant facts which constituted a 
breach of the terms of tenancy. He 
wanted to know from the trustees whe- 
ther they desired that any action should 
be taken .against the defaulting tenant. 
Mr. Morris in his evidence says that he 
took this memorandum to each of the 
plaintiffs. The endorsement is made and 
each of the plaintiffs had signed below 
the endorsement After obtaining the 
signature of the first plaintiff, he had 
taken the memorandum together with thel- 
endorsement to the other trustees. It 
must be mentioned that Sir R. P. Masani 
is one of the trustees, who happened to 
be one of the directors of defendant No. 2). 
at the relevant time. It is clear from the 
evidence of Mr. Morris that he had re- 
ceived instructions from the trustees 
about the giving of notice and institution 
of the suit. According to him, the in- 
structions were in writing and they are 
to be found in the endorsement at the. foot 
of the memorandum. If this is the evi- 
derice then it cannot be said that Mr.| . 
Morris was acting as a peon or Chaprasi, 
when he took the memorandum to the 
various trustees for their signature. He 
had prepared the-memorandum contain- 
ing all the relevant facts and he had per- 
sonally sought the instructions of the 
trustees on that memorandum. In my 
opinion he. is a person acquainted with the 
facts of the. case and he is competent to 
prove the contents of the endorsement. 
Even ‘applying the ratio of the above- 
mentioned decisions; there is no doubt that 
Ex M including the endorsement is duly’. 
proved in accordance with law. 





. 17. Mr. Andhyarujina strenuously, ` 
greed that the contents of. the endorse- ` 
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ment will not confer any authority on 
Mr. Morris, the Secretary, to instruct the 
lawyer in the matter of the quit notice. 


18. It appears ‘that in the appellate 
Court there was slight misreading of the 
endorsement. . Instead of the word “send” 
the Court thought the word was “and”. 
According to Mr. Andhyarujina, this mis- 
reading has vitiated the reasoning of the 
appellate Court. No doubt there is such 
misreading. But I have considered all the 
submissions of Mr. Andhyarujina while 
correctly reading the endorsement. The 
endorsement may be reproduced here; 


“Take action. Send notice to them 
questioning this assignment. ts 
The endorsement is made by using a 
marking pencil. After the words. “take 
action” and before the word “send” there 
is a faint dot like a full stop or a full 
point, -It-is slightly lower and, therefore, 
Mr. Andhyarujina’ submitted that it is not 
a full point, completing the sentence ‘take 
action’. In my opinion, it is not a casual 
dot and it may have been hurriedly put 
down as a full point. But whether there 
is a full point or not, the:-same will not 
make much difference while interpreting 
the operative words of the endorsement. 
Mr. Andhyarujina says that these words 
do not categorically confer any authority 
on Mr. Morris to terminate the tenancy 
of defendant No. 1. Mr. Andhyarujina 
says that Sir R. P. Masani happened to 
be one of the trustees and, therefore, one 
of the plaintiffs. He happened to be one 
of the directors of defendant No. 2. It 
was a delicate matter. The trustees may 
not have thought of taking any precipitate 
action at once without knowing the full 
implications of the assignment or transfer 
by defendant No. 1 to defendant No. 2. 
But the memorandum makes it very clear 
that the attention of the trustees was 
specifically drawn to the fact that Sir 
R. P.. Masani was a director of defendant 
No. 2 company. Even then Sir R. P. 
Masani had, as a trustee, signed below 
the endorsement. This circumstance will 
not in any manner cut down the opera- 
tive part of the endorsement. Mr. Andhya- 
rujina says that. the words “take action” 
should be considered in conjunction with 
the other words which require the Secre- 
tary to send notice merely questioning the 
assignment. The words “to question” ac- 
cording to the dictionary. meaning, says 
Mr. Andhyarujina. is to dispute. The Se- 
cretary was directed only.to give a notice 
disputing. the assignment. The expression 
‘“gssignment” appears to have been used 
through inadvertence. As I see there was 
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‘that the words “take action” 
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no inadvertence in fact and the contents 
of the memorandum make it very elea 


‘If the contents of'the memorandum are 


taken into account, then there is no doub 

‘will only 
mean “take legal action”. The only legali 
action in the present case would be to. 
terminate the tenancy of defendant No. 1 
and commence ejectment proceedings. 
In my opinion the two Courts below were 
right when they construed Ex. M as con- 
taining sufficient authority for the pur- 
pose of terminating the tenancy of defen- 
dant No. 1. 


19. As stated above, plaintiffs also 
based the suit on the second notice. The 
second notice was given by the Secretary 
on the strength of verbal instructions 
given by one of the plaintiffs. No doubt 
the Courts have accepted the validity of 
the second notice. But Mr. Andhyarujina 
wanted to argue that one of the trustees 
cannot terminate the tenancy without the 
concurrence or authority of the other 
trustees. Mr. Chinoy for the plaintiffs 
disputed this proposition. Both the par- 
ties wanted to rely upon certain authori- 
ties. But as I am holding the first notice 
to be valid for all purposes, ‘it is not 
necessary to consider this question any 
further. 


20. The plaintiffs want to rely upon 
the extended definition of the word “land- 
lord” contained in Section 5(3) of the 
Rent Act. According to Mr. Chinoy, who’ 
appears for the plaintiffs, Mr. Morris the 
Secretary will be the landlord of the pre- 
mises for all purposes. He will be compe- 
tent to. terminate the tenancy of the 
tenant and institute proceedings in eject- 
ment against him. It is not necessary for 


‘him to seek directions from all or any of 


the trustees i.e. the plaintiffs. Mr. Chinoy 
for this purpose cited a decision of a 
single Judge of this Court in (Mishrimal 
Chhogalal v. N. B. Patel), (1963) 65 Bom 
LR 15, S. M. Shah, J., had an occasion to 
consider whether a person, who would be 
a landlord according to the extended de-. 
finition, given in: the Bombay Rent Act, 
would be competent to terminate the 
tenancy on any of the grounds mentioned 
in Section 13 and to institute a suit for 
ejectment. No doubt the learned Judge 
has expressed the view that a person, who 
merely receives the rent of demised pre- 
mises on account of himself or entirely 
for the benefit of somebody else will be a 
person entitled not only to give notice of 
ejectment on any of the grounds men- 
tioned in Section 13 except 13 (g) of the 


ro 
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Rent. Act but also to institute a, suit. “for 
ejectment on any. such ‘ground. ` After a 
careful reading of the. said judgment,. ï 
find that ‘the’ learned Judge has not con- 
sidered how a lease could be determined 
by a landlord under the provisions of the 
Rent Act. A lease of immovable -pro- 
perty can be determined only by the 
lessor under the provisions of the Trans- 
fer of Property Act. Under Section 111 
(h) of the Transfer of Property Act a 
lease of. immovable property determines 
on the expiration of a notice to determine 
the lease or to quit, or of intention to 
quit the property leased, duly given by 
One party to the other. A plain reading 
of this provision would indicate that such 
a notice determining the lease can be 
piven by a, lessor to the lessee or by the 
lessee to the lessor as the case may be. 
Section 105 of the Transfer of Property 
Act, which contains.:the definition of 
“lease”, inter. alia, provides that the 
transferor is called the lessor and the 
transferee is called the lessee. . As the 


lease of immovable property is to be de- 


termined under the Transfer of Property 
Act, a notice to quit in the present case 
could be given only by the lessor. The 
expression “lessor” is different from the 
expression “landlord”’,. if .we were to 
adopt the extended definition of “land- 
lord” given in Section 5 (3) of the Rent 
Act. It is now well settled that the tenant 









Act only when the contractual tenancy is 
determined. After the contractual tenancy 
is determined, he will become the statu- 
tory tenant entitled to such’ rights or 
privileges as are conferred upon him by 
he Rent Act. A landlord under the Rent 
Act will be entitled to recover possession 
of the premises if the Court is satisfied 
about the existence of one of the grounds 
mentioned in Section 13 of the Rent Act. 
Termination of tenancy by a notice to quit 
is obviously not one of the grounds men- 
tioned in Section 13 of the Rent Act. 
After the contractual tenancy is validly 
terminated, the tenant will continue to 


_/hold the demised premises under the pro- 


visions of the Rent Act. In the above- 
mentioned case this aspect of the matter 
was not noticed by the learned Judge. 
21. Mr. Andhyarujina has invited 
my attention to a recent Full Bench de- 
cision ‘of the Gujarat High Court in (Nana- 
lal Girdharlal v. Gulamnabi Jamalbhai 
Motorwala), AIR 1973 Guj. 131. Bhag- 
wati, C. J. (as he then was), who. delivered 
the judgment of the Full Bench, has 
gleaned the true meaning and connotation 
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. tinues to subsist the tenant has full pro-| 


will be entitled to protection of the Rent, 


‘ [Prs. 20-21]. Bom, 425 
‘of the extended definition of “landlord” 
appearing in Section 5.(3) of the Bombay 
-Rent Act. . He has not accepted the view 
of S. M. Shah, J. in the above-mentioned 
case as correct. The learned Judge has 
relied on the Supreme Court decision in 
(Punjalal v. Bhagwatprasad), ATR 1963 
SC 120. When a tenancy is created by, 
contract between the landlord and tenant,! 
the tenancy continues in force so long as 
it is not determined in the manner provid- 


ed by law and while the tenancy con-; 


l 


tection of the contract and cannot be 
evicted by the landlord. But when the 
tenancy is determined by any of the! 
modes -provided in Section 111 of the’ 
Transfer of Property Act, the landlord. 
becomes entitled to possession of the pre-! 
mises and as provided in Section 108 (q) 
of the Transfer of Property Act, the 
tenant is bound to hand over possession of 
the premises: to the. landlord. The land- 
lord, but for Section 12 (1) of the Rent 
Act, would be entitled to recover posses- 
sion of the premises from. the tenant on 
the. determination of the tenancy. But 
Section 12 (1) says that this right to re- 
cover possession shall not be enforceable 
by the landlord against the tenant so.long 
as the tenant complies with the condi- 
tions set out in that sub-section. The 
subject. and the context would indicate 
that the landlord referred to in Sec. 12 
(1) of the Rent Act is the landlord who, 
but for the injunction contained in the 
sub-section, would be entitled to recover! | 
possession of any premises and. that would 
be determined by the general law of land- 
Jord and tenant and the extended defini- 
tion of ‘landlord’ contained in Section 5 
(3) of the Rent Act would have no appli- 
cation. The following passage from that 
judgment at page 144 would clearly indi- 
cate the view of the Gujarat High Court: 


“We are, therefore, of the’ view that 
the extended meaning of the word ‘land- 
lord’ given in the definition in Section 5, 
sub-section (3) cannot be projected into. 
Section 12 and Section 13, sub-section (1). | 
The landlord referred to in Section 12 
and Section 13, sub-section (1) is not a 
landlord as defined in Section 5, sub-~sec- 
tion (3) but a landlord, who is entitled to 
possession of the premises on determina- 
tion of the tenancy under the ordinary 
law of landlord and tenant ......... Rent 
Act does not deal with the subject of 
termination of tenancy and there is no 


provision in the Rent Act providing for .. ° 


termination of tenancy in which the. - 
definition of ‘landlord’ can be read so as’ 


° described as licence fees. 
inappropriate in a. 
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to wa a mere receiver of rent to 


determine the tenancy.” 


As [this is the clear legal position, I am 
not’ prepared -to accept -the contention of 
Mr; Chinoy that Mr. Morris, the Secre- 
tary, was the landlord of the premises 
and in that capacity was competent to 
terminate the tenancy and institute eject- 
ment proceedings. 


‘22, That leaves for decision the 
next question about the real nature of 
the} transaction between defendant No. 1 
and! defendant No. 2. Whether a certain 
transaction i9 a lease or an agreement of 
leave and licence is always a vexed ques- 
tion. Mr. Andhyarujina for the petitioner 
and Mr. Chinoy for the plaintiffs have 
cited a number of decisions of English 
and! Indian Courts, which, according to 
them, lay down the true test or princi- 
ples which would assist the adjudication 
of ‘the real nature of the impugned 
transfer. 


|23. At the outset I may. point out 
that the learned author Mr. Andhyarujina 
in his recent edition. of the Law of Rent 
Control (1974 Edn.) has set out (pp. .269- 





270), illustrative cases, based upon various: 


English and Indian Court decisions. These 
illustrative cases, no doubt, will be of 
help while assessing the facts of a parti- 
cular ‘ease. I may only refer to a few 
relevant principles which may be culled 
from those illustrative cases. 

. 24 A term certain would be ap- 
propriate to the grant of tenancy. If a 
sum is agreed to be paid periodically by 
the joccupier in consideration of the right 


to enter upon, use and enjoy: the property, 


it will certainly be rent or payment in 
the nature of rent, though it might be 
A repairing 
covenant would be 
licence. A provision to keep the pro- 
perty in good and tenantable repair would 
be an indication in favour of tenancy 
rather than a licence. If the licensee 
_ agrees not to cut down trees, remove any 
_soil, clay or sand, etc., from the land, if 
the ‘occupier were a licensee, this provi- 
sion: would be unnecessary, for a licensee 
has no right or power to do all these 
things. This would be so, if there is a 
provision for not erecting a structure on 
the land. Where the grantee is permit- 
ted ‘to enter the property to inspect the 
condition thereof and for all other reason- 
able‘ purposes, this provision is, if not a 
decisive indication, at all events, a very 
© important indication to the effect that a 
`- tenancy as distinct from a Brent, is the 
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real subject-matter of the document. A 
provision to deliver up the -premises at 
the end of the licence or the expression 


“deliver up” is -more appropriate to a 


tenant with an interest in the land than 
to a person who has a mere contractual 
Tight to be on the land. ‘The provision 
for re-entry is really inappropriate to the 
case of a licensee, for the conception of a 
re-entry is the resumption of possession 
by the landlord and the determination of 
the interest of the tenant. The provision 
to the effect that “nothing in this agree- 
ment shall be construed to create a 
tenancy” is a label affixed by the parties 
which must yield to the conclusion arrived 
at as to their relationship, determined by 
law, in the. light of the other provisions 
of the document. 


25. The following passage from 
Halsbury’s Laws of England, 3rd Edn. 
Vol. 23 page 427, para. 1022, will also be 
useful as containing the relevant test: 


“Principles for determining whether 


‘agreement creates lease or licence: 


In: determining whether an agreement 
creates between the parties the relation- 


- ship of landlord and tenant-or merely that 


of licensor and licensee the decisive con- 
sideration is the intention of the parties. 
The parties to an agreement cannot, how- 
ever, turn a lease into a licence merely 
by stating that the document is to be 
deemed a licence or describing it as such; 
the relationship of the parties is .deter- 
mined by law on a consideration df all 
relevant provisions of the agreement: nor 
will the employment of words appropriate 
to a lease prevent the agreement from 


conferring a licence only if from “the | 
whole document it appears that it was ` 


intended merely to confer a licence.” 


At page 429, the excerpt from para. 1024 


furnishes yet another guideline :— 

“A person may be allowed temporary 
rights of exclusive possession to alleviate 
hardship or for other reasons which nega- 
tive the intention to create a tenancy 
which would confer -on the grantee a 
permanent right of occupation under the 


“Rent Restrictions Act and in these cir- 


cumstances the grant may, be construed 
as a licence”. 


© 26. - -IniFacchint. v.. Bryson, (1952) I 
TLR 1386, an employer let his employee . 


into occupation: of a house in consequence 
of his‘employment, at a weekly sum pay- 
able by him and the occupation had. all 
the: features of a service tenancy.. 
agreement contained a clause that nothing 


in this agreement shall be construed to- 


‘The | 


A 


4 
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create a tenancy”. 
Court of Appeal that the agreement must 
be construed as a whole and their- rela- 


tionship was determined by the law and . 


not by the label which they chose to put 
on it. According to the Appeal . Court, 
the agreement operated as a tenancy 
agreement. The following observations 
of Lord Justice Denning would be rele- 
vant while judging whether an agreement 
is a lease or a licence in cases where -but 
for the agreement, the parties would be 
governed by the provisions of the Rent 
Act: »> 


“In all the cases where an occupier 
has been held to be a licensee there has 
been something.in the circumstances, such 
as a family’ arrangement, an act of friend- 
ship or generosity, or such like, to nega- 
tive any intention to create a tenancy. In 
such circumstances it would be obviously 
unjust to saddle the owner with a tenancy, 
with all the momentous consequences that 
entail now-a-days, when there was no 
intention to create a tenancy at all.” 
After mentioning that the label, which 
the parties chose to put on it is not con- 
clusive, the learned Judge says: 


Salae ethe parties cannot by the 
mere words of their contract turn it into 
something else. Their relationship is de- 
termined by the law and not by the label 
which they choose to put on it: Commrs. 
of Customs and Excise v. Pools Finance, 
(1952) 1 TLR 797. - . It is simply 
a matter of finding te true relationship 
of the parties. It is most important that 
we should adhere to this principle,’or else 
we might find all landlords - granting 
licences and not tenancies, and we should 


_ make a hole in the Rent Acts through 


1 


.which could be driven — I. will not in 


these days say a coach and four but an 
articulated vehicle.” . - 


In Addiscombe Garden . Estates Ltd. v. 
Crabba, (1957) 3 All ER 563, a decision of 
the ‘Court of Appeal, Jenkins, L. J., while 
construing an agreement. of licence as .a 


lease has made the following observations 


at page 565: 


“The principles applicable. in eNe 
a question of this sort are, I. apprehend, 
these, It does not necessarily follow that 


a document. described as a licence... is 


merely „on that account, to be regarded as 
amounting only to a licence in law. The 
whole of the document must be looked at; 
and if, after it hag been examined, the 
right conculsion. appears to be that, .what- 
ever label may have been attached to it, 
it in fact conferred and imposed.on the 


Mohan Sons-v. Sonoo Jamsetji (Bhasme J.) 
It was held by the- 


[Prs. 26-27] Bom. 427 


grantee in substance the rights and obli- 
gations of a tenant, and on the grantor 
in substance the rights and obligations 
of a landlord, then it must be given the 
appropriate effect,.:that is to say, it must 
be treated as a tenancy agreement as dis- 
tinct from a mere licence.” 

The learned Judge then examined the re- 
levant clauses of the agreement. The 
grantee was required to maintain the pre- 
mises in good tenantable repair and condi- 
tion. The grantee without the grantor’s 
previously written consent was not to cut 
down or injure any plants, trees, bushes, 
etc. He was not to erect any building 
or other structures upon the said property ` 
except such as shall be approved by the 
grantors. The grantee was to permit the 


. grantors and their agents at all reason- 


able times to enter the said premises to 
inspect the condition thereof and for all 
other reasonable purposes. The agree- 
ment provided that the grantors may re- 
enter and determine the licence in the 
event of non-payment of any of the said 
payments or court-fees. It was for these 
reasons that the Appeal Court upheld the 
decision of the lower Court which had 


‘construed the licence agreement as a lease. 


27. In Associated Hotels of India 
Ltd. v. R. N. Kapoor, AIR 1959 SC 1262, 


-the Supreme Court had to deteřmine the 


true relationship. between the contracting 
parties. When the grantor was the As- 
sociated Hotels of India Ltd., owning the 
hotel, the grantee came to occupy’a room 
in the-hotel subject. to the terms and con- 
ditions contained in. the agreement. It was 
styled as a leave and licence agreement. 
It. was to use and occupy the premises to 
carry on the business of hairdressers. 
Some of the clauses were. similar to the _ 
clauses which ordinarily are to be found 
in..a lease agreement. Subba Rao, J. (as 
he then was), after referring to Sec. 105 
of-the Transfer of Property. Act and Sec- 
tion 52 of the Indian Easements Act had 
noted. the distinction between a lease and 
a licence. Only the passage about the 
efficacy of the- test of exclusive possession 
need be quoted. here. It is to be found 
at page 1269: 


- “I£ a document gives only a right to 
use the property in a particular way or 
under certain terms while it remains in 
possession and control of the owner 
thereof, it will be a licence. The legal 
possession, therefore, continues to be with 
the owner of the property, but the licen- 
see is permitted to make use of the pre- 
mises for a particular purpose. But for 
the permission, his occupation would be `- 
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unlawful. It does not create in his favour 
any estate or interest in the property. 
There is, therefore, clear distinction be- 
tween the two concepts. The dividing 
line is clear though sometimes it becomes 
very thin or even blurred. At one time 
it was thought that the test of exclusive 
possession was infallible and if a person 
was given exclusive possession of pre- 
mises, it would conclusively establish that 
he was a lessee. But there was a change 
and the recent trend of judicial opinion 
is reflected in Errington v. Errington, 
(1952) 1 All ER 149, wherein Lord 
Denning reviewing the case law on the 
subject summarises the result of his dis- 
cussion thus at page 155: 


The result of all these cases is that, 
although a person who is ‘let into exclu- 
sive possession is, ‘prima facie’, to be con- 
sidered to be tenant, nevertheless he will 
not be held to be so if the circumstances 


negative any intention to create a 
tenancy”, 
28. With reference to the words of 


Lord Denning in Facchini v. Bryson, 
(1952) 1 TLR 1386 at p. 1389 which are 
quoted above, Patel, J. has made certain 
remark in Aninha D’Costa v. Parvatibai, 
67 Bom LR 452 = (AIR 1966 Bom 113). 
The learned Judge while delivering the 
judgment on behalf of the Division Bench, 
was discussing the relevant test which 
would be applicable while adjudging the 
transaction to be a lease of a licence. 
About the caution sounded by Lord 
Denning while dealing with landlords 
vis-a-vis the Rent Act, Patel, J. says :— 


“If one has regard to the conditions 
prevailing in Bombay and also at some 
-other places, there can be no doubt about 
the truism of the remarks. In the city 
of Bombay, in the case of new premises, 
the Act practically is non-existent. There 
are also unscrupulous tenants who make 
huge profits out of their tenancies by in- 
ducting what are called licensees. While, 
therefore, construing the terms of a docu- 
ment, the Court would not lose sight of 
the fact that ingenious attempts are made 
to circumvent the provisions of the sta- 
tute. Indeed, in such cases, it may even 
be possible to say that the document is 
bogus or sham. However, ultimately, as 
the .relationship is determined by law ir- 
respective of the label attached to it by 
the ‘parties, one need not go so far. It is 
possible that when exclusive possession is 
given having regard to the -special cir- 
cumstances mentioned by Denning, L. J. 
` it can be said that in a given case a right 
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to enjoy’ the property was not intended 
to be transferred or given.” 

29. In  Sohanlal Naraindas v. 
Laxmidas R. Gadit, (1966) 68 Bom LR 400, 


a Division Bench of this Court was caled i 
upon to resolve the true nature of a leave ` 


and licence agreement having regard to 
the intention of the parties. After analys- 
ing the ingredients of a lease as mention- 
ed in Section 105 of the Transfer of Pro- 
perty Act and the essentials of a licence 
as found in Section 52 of the Indian Ease- 
ments Act, Justice Tarkunde says 
page 403 :— 

“It is clear from the terms of Sec- 
tion 105 of the Transfer of Property Act 
that where the three conditions mention- 
ed in that section are fulfilled, the trans- 
fer amounts to a lease as a matter of law. 
It is not permissible to parties to enter 
into a transaction which amounts to a lease 
as defined by Section 105, and then to say 
that the transaction does not create a 
lease but amounts to a licence. We agree 
that the intention of the parties is of 
paramount importance in deciding whe- 
ther a transaction between them was a 
lease or a licence, but in our view, the 
said intention must relate to the elements 
which constitute a lease or a licence 
respectively... ..............Jt is, therefore, 
of primary importance in construing 
the terms of'a transfer as to whether the 
parties intended that the transferee should 
get exclusive possession of the Immovable 
property in question. The intention of 
the parties is also relevant in de- 
ciding whether the other conditions of the 
lease have been fulfilled...... Even where 
exclusive possession of immovable pro- 
perty was transferred for a certain period, 
the transaction might amount to a licence 
and not a lease where the dominant con- 
sideration was not the price which the 
transferee was to pay for the use and en- 
joyment of the property......... Exclusive 
possession of immovable -property for a 
specified period may also be granted to a 
person out of sympathy and not in con- 
sideration of the price that might be paid 
by him and in such cases also the trans- 
fer may amount to a licence and not a 
lease. Thus, in our view, the intention of 
the parties which is relevant in deciding 
whether a transaction is a lease or a 
licence, is their intention with regard to 
the elements which in law constitute a 
lease or a licence and not their intention 
with regard to whether their transaction 
should be regarded asa lease or a licence. 
It is only where the terms of a transaction 
are capable of being construed -as the 


at, 


ae 
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-terms of a lease as well as those of a 


licence that the assertion of the parties.. 


| that they. intend to’ create a lease’ or a 


NTN 


_ clusive possession 


licence; as. the case. may be, would be. & k 
- material consideration.” 


The unsuccessful party in the above case 
approached the Supreme Court. The 
Supreme Court has ‘confirmed the deci- 
sion of the Division Bench of this Court. 
It is Sohan Lal Naraindas v. Laxmidas R. 
Gadit, (1972) 74 Bom LR 144 (SC) 
Shah, C. J. at p. 146 has dealt with the 
intention of the parties to the document: 


“Intention of the parties to an in- 
strument must be gathered from the terms 
of the agreement examined in the light 
of the surrounding circumstances. The 
description given by the parties may be 
evidence of the intention but is not deci- 
sive. Mere use of the words appropriate 
to the creation of a lease will not pre- 
clude the agreement operating as a licence. 
A recital that the agreement does not 
create a tenancy is also not decisive. The 
crucial test in each case is whether the 
instrument is.intended to create or not to 
create an interest in the property the sub- 
jéct-matter of the agreement. If it is in 
fact intended to create an interest’in the 

property, it is a lease. If it does not, it is 

a licence. In determining whether the 
agreement creates a lease or a licence the 
test of exclusive possession, though not 
decisive, is of significance. (M. N. Club- 
wala v. Fida Hussain Saheb), (1964) 6 
SCR 642 = (AIR 1965 SC 610).” 


30. Mr. Andhyarujina has invited 
my attention to a very recent decision of 
the Supreme Court on the same subject, 
Qudrat Ullah v. Municipal Board, Bareil- 
ly, (1974).1 SCC 202 = (AIR 1974 SC 396). 
The legal position emerging from some of 
the abovementioned decisions is summed 
up by Krishna Iyer, J. in these words at 
page 208 (of SCC) = (at p. 308 of AIR): 


“There is no simple litmus test to 
distinguish a lease as defined in S. 105, 
Transfer of Property Act from a licence 
as defined in Section 52, Easements Act, 


but.the character of the transaction turns. 


on the operative intent of the parties. To 
put it pithily, if. an interest in immovable 
property, entitling the transferees to 
enjoyment, is created, it-is a lease; if per- 
mission to use land without right to ex- 
is alone granted, a 
licence is’ the legal result. Marginal varia- 
tions to this broad statement are possible 
and Exs. 1 and 4 fall in the grey area of 
unclear recitals. The law on the-point has 
been stated by this Court in the Asso- 
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ciatéd Hotels case (AIR 1959 SC 1262). In 
Halsbury’s Laws of England, Vol. 23, the 
distinctive - flavour, the deceptive labels 
and the crucial considerations in a lease 


“versus licence situation have been statéd 


and excerpts therefrom may serve as 
guidelines (see pages 427, 428 and 429).” 

31. In the light of the various 
principles or tests laid down in the above- 


„mentioned catena of cases, it will be now, 


possible for me to scrutinise the ‘true 
nature of the agreement in dispute. The 
agreement (Ex. 3) has the usual preamble 
in which all the introductory particulars 
which are to be found in a lease are men- 
tioned. But the parties are described as 
licensors and licensees. Part of the lease- 
hold premises held by defendant No. 1 
appears to be the subject-matter of the 
agreement. Out of 2300 square feet area, 
the licensee is given the right to use and 
occupy’ about 1800 sq.ft. Then follows’ 
the terms and conditions subject to which 
the so-called licence is granted. Clause 
No. 1 provides that the licensee is ‘given 
leave and licence to occupy the licensed 
premises without creating any sort’ of 
tenancy rights in favour of the licensee. 
The licensor agreed not to. revoke the 
leave and licence for a period of five years 
from 1-1-1960 except inaccordance with 


_the terms of the agreement. 


32. Under Clause 2 the licensor 
shall be deemed to be in exclusive posses- 
sion of the licensed premises. This has 
become the subject-matter of some de- 
bate between the learned counsel on either 
side. Mr. Andhyarujina wants me to ac- 
cept his case that exclusive possession was 
not given by defendant No. 1 to defen- 
dant No. 2. Relying on these recitals . 
Mr. Chinoy for the plaintiffs submitted. 
that in fact the licensee had the exclusive 
possession and a deeming provision’ in- 
troduces a mere fiction in the agreement. 
Apart from these rival interpretations, 
parties have also relied upon, the evidence 
adduced in the lower Court. Mr. Chinoy, 
no doubt, says that there is a finding’ of 


fact recorded by the two Courts below’in. - 


favour of the plaintiffs. Mr. Andhyarujina 
was not in a position to urge that any 
such finding of fact can be reconsidered 
by: me after reappreciation of the evi- 
dence. However, he submitted that if the 
admitted facts and evidence are properly ` 
considered then the meaning of these re- 
citals will be clear to one’s mind. ` 

33. ° As stated above, the licensee 
was givén a major portion of the pre-. 
mises by the licensor. There are separate 
entrances. for the two portions. Certain 


ips 
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map or plan at Ex. F is placed on the re-. 
cord of the case. According to.the peti-. 
tioners they had a right to pass through 
the jlicensee’s portion, which is marked in 
pi in that map. . This right,’ the licen- 
sors had for two purposes. The licensors 
had their telephone at point F. 4. They 
even say that they had -their own recep- 
tionist at the telephone. At point A-2 
there is an inter-communicating door be- 
. tween the licensors’ portion and the licen- 
see’s portion of the premises. It is said 
that this door is- not locked by the licen- 
sees. The licensors can enter through 
this’ door for reaching the telephone at 
point F-4 or for going to the lavatory or 
sanitary blocks shown by letter C. 
Buti the evidence also shows that there 
is al better and more convenient access to 
point C along the points A-1, A, A-3-and 
A-5; Admittedly this passage is used by 
the: other. tenants on the same floor. Mr. 
Chinoy for the plaintiffs relies on the 
circumstance that there is no such reser- 
vation mentioned in the leave and licence 
agreement, This appears to be a clear 
afterthought on the part of the licensors 
to establish their case that exclusive. pos- 
session was not given to. the licensees, 
Mr.! -Andhyarujina, on the other hand, 
argues that in the very nature, of things 
such reservation could not be ‘mentioned 
in the leave and licence agreement as the 
same would be destructive of the true 
nature. of the transaction. 


.34. I do not think that it will be 
permissible for me to consider the evi- _ 
dente afresh and record my own findings. 
I accept the findings recorded by the two. 
Co below and. hold that defendant 
...No.| 2 did have exclusive possession 
of ‘the portion, which. was:the subject- 
matter of the leave and licence agree- 
ment. - l 
:35. As- oželusive possession was 
given to the licensee, that will be a cir- 
cumstance of some importance while de- 
‘termining the true nature of the agree- 
‘ment. _ It is well settled that exclusive 
: possession when given will ordinarily indi- 
cate a lease and not a licence. But: Mr. 
‘-Andhyarujina, relying on Megarry’s Rent- 
Acts (10th Ed.) pp. 53 and 54 submits that 
now-a-days even possessory licences are 
recognised as valid transactions, which 
may not amount to a lease. But in such 
a case the party, who wants to contend 
that a certain agreement is a bare agree- 
ment of leave and licence, will have to~ 
show that there are special circumstances 
why the licensor gave exclusive posses- 
sion of the premises to the licensee. 
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special . circumstance will: become . -very 
clear. 


f Mr. Andhyarujina submits that- 
“in the instant case-if we turn to clause H.. 
‘of the head. lease, then the existence:of a ` 


Clause 11 for ‘better understanding. 


of Mr: Andhyarujina’s contention may” be . 


reproduced here:. 


“Cl. 11: The lessees shall not assign, 
relet or sublet the said demised premises 


or any part thereof without first obtain-- 


ing the written consent of the Lessors >` 


thereto which consent shall not be un- 
reasonably withheld in the case ofa res- 
pectable and_responsible assignee under- 
lessee or tenant and after such consent 
shall have been obtained. shall only be at 


liberty to assign, relet or sublet the said ` 


demised premises subject to the condi- 
tions herein contained.” 

Mr. Andhyarujina says. that this is as 
good as a condition, which permits the 
lessee to- sublet the demised premises 
even without the consent of the lessors. 
If consent is applied for and unreasonably 
refused, then in law the consent will be 
deemed to be given and there will not 
be any breach of the terms of tenancy. 
The lessee notwithstanding the refusal of 
the lessor can sublet the demised pre- 
mises. There need not be any contro- 
versy about the legal position.. But I must 
state that, Mr. Chinoy for the plaintiffs 


also relies on this clause as a surrounding’ 


circumstance which will indicate the true 
intention of the parties to the agreement 
and will betray the real nature : of :the 
agreement between them. Mr. Andhya- 
Tujina asserted that nothing wag easier 
for defendant No. I in the present case 
than to apply for permission of the lessor 


and then create a sub-tenancy in favour _ 


of defendant No. 2. Ag this is not done, 
there need not be any doubt about the 
fact that the parties of at least the Peti- 
tioner never intended to create a act 
tenancy in favour of defendant ‘No. 

Superficially considered this may be an 
attractive argument. But on a closer 
scrutiny of the facts and examination. of 
the relevant law,.I find that Mr. Chinoy 
is right that this will be one of the sur-~ 
Tounding circumstances which will indi- 


cate’ that the case is.one of lease and not — 


licence. 


87. It is in evidence that the Tee 


was in occupation of the ` demised pre-. 
mises since 1940. He was the Chief Agent. 


of the Insurance Company. He may have 
required office premises consisting of 


an area of 2300 sq.ft. or thereabout,. for 


his business till the insurance . business 
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was anon atieed: ‘Admittedly since nationa-- 


__lisation of insurance business, 


he has” 


` “been trying his hand: at vatious enter- 


prises. He was not successful. As found 
by the Courts below, he wanted to get 


_ some profit or return out of the leasehold 


* fy 


premises. For the leasehold premises he 
was paying a monthly rent of Rs. 242/12. 
The monthly compensation he is charging 
for the licensee is Rs. 1,500/-. If he were 
to create a sub-tenancy with or without 
the consent of the lessor after complying 
with Clause No. 11 of the head lease, then 
he could not have succeeded in his objec- 
tive. He could not have charged the sub- 
tenant any amount as compensation which 
might exceed the standard rent. Even if 
he were to charge more amount, the sub- 
tenant would be free to get the standard 
rent fixed at an amount which would be 
less than the monthly rent paid by. the 
lessee to the lessor. It is, therefore, evi- 
dent that the lessee was interested in 
protecting his interest not only against 
the lessor but also against the sub-lessee 
or licensee. It is for this reason that he 
may have thought of bringing into exist- 
ence an agreement of leave and licence. 
The lessor may not question the legality 
of the transaction. The sub-lessee dare 
not say that it is a contract of tenancy. 
It would be unlawful as it is created after 
May 1959 and as it ig not in accordance 
with the provisions contained in Clause 1! 
of the head lease. There are no special 
circumstances, which would explain away 
the grant of exclusive possession by the 
grantor to the grantee. This fact is very 
much in favour of the plaintiffs. 


38. - Realising this position. Mr. 
Andhyarujina argued (i) that this may be 
considered as a contractual licence for a 
stated period where the consideration is 
fixed and the other terms are agreed by 
the parties to the contract, but (ii) that 
to maintain its character as a licence the 
agreement must not create rights and lia- 
bilities which are referable’ only to a 
lease. For the first part of his submis- 
sion Mr. Andhyarujina relied on a deci- 
sion of this Court reported in (M. F. 


De’Souza v. Children’s Educational: So- 
~ ciety), 61 Bom LR 750 = (AIR 1959 Bom 


533):° In that case the appellate Court 


-had passed a consent decree whereby 


the plaintiff agreed to allow the defendant 
to bé in exclusive possession of one-third 
portion of the room and further agreed 
that the defendant’s right as a licensee to 
occupy it was irrevocable so long as’ ‘the 
Bombay Rent Act remained in force. It 
was: „argued on behalf of the plaintiff that 
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the licence must always be regarded as 
revocable at the instance of the licensor 
except in the two classes of cases set out 
in Section 60 of the Indian Easements Act, 
1882. It\is irrevocable when it is coupled 


-with a transfer of property and such 


transfer is in force. It is also irrevocable 
when the licensee, acting upon the licence, 
has executed a work of a permanent 
character and incurred expenses in the 
execution. Mr. Justice Mudholkar was 
of the view that, apart from the Ease- 
ments Act, there could be an irrevocable 
licence between the parties, under the 
Law of Contract. He says at page 751 (of 
Bom LR) = (at p. 534 of AIR): 


“But apart from the Easements Act, 
there is the law of contract, and if par- 
ties enter into a contract and arrive at a 
solemn agreement to the effect that the 


‘licence shall be irrevocable or shall be 


limited for a particular duration, it follows 
that the licensor will be bound by his 
engagement and will. not be entitled to 
terminate the licence or revoke the licence 
at his sweet will and pleasure.” 


39. In my opinion, the ratio of 
this decision may not be pressed into ser- 
vice by Mr. Andhyarujina in support of 
his above submission. Whether or not 
an agreement whether reduced to writing 
or whether it is in the form of a consent 
decree, will amount to a lease or licence 
was-never in controversy in that case. If 
such a point was raised, it was just likely 
that the transaction evidenced by the con- 
sent decree could have been styled as a 
lease and not an irrevocable licence. As 
the licensee was protected against evic- 
tion during the period when the Rent Act. 
is in force, perhaps it was considered idle’ - 
for him to raise any such point A con- 
tractual tenant has no protection apart 
from the contract. If a tenant after ter- 
mination of the contract of tenancy gets 
statutory protection under the Rent Act, 
then he has no reason to make any griev- 
ance, It may be for this reason that such 


a plea may not have been raised in that 
case. 


40. Mr. Chinoy for the plaintiffs 
also emphasised the circumstance that the . 
leave and licence agreement was for a 
period of five years. As the period was 
fairly long, the transaction must be one 
of tenancy and not of licence. 


41. Mr. Andhyarujina says that 


.there can be a contractual licence and 


fixation of a longer period will not change 
its character. But the settled view ap- 
pears to pe otherwise. When it is for a 


- 
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fairly long period and when exclusive 
possession is given under the agreement 
and when there are no special circum- 
stances justifying the creation of a licence, 
there should not be any difficulty in hold- 
ing the agreement to be a contract of 
tenancy. 

42. Then as one of the surround- 
ing circumstances Mr. Chinoy mentioned 
the fact that the leave and licence agree- 


ment was drawn up by practically adopt- - 


ing ‘most of the clauses of the head lease. 
He even suggested that the draftsman of 
the : leave and licence agreement must 
have placed before him the original head 
lease and then made only superficial 
changes by shifting the order of the vari- 
ous clauses. No doubt there is some 
substance in this contention. Clause 4, 
which requires the licensee to pay all 
charges for gas, electricity, etc. appears 
like clause 5 of the head lease. Clause 5 
(a) says that the licensee shall not place 
any partitions or other fixtures or make 
any alterations, etc. This may be com- 
pared with Clause 9 of the head lease. 
This also bears greater resemblance to a 
contract of tenancy. Clause 5 (c) requires 
the licensee riot to store in or upon any 
part of the said premises any bales or 
packages, etc. Clause 18 of the head lease 
is to the same effect. Clause 5 fd) ab- 
solves the licensor from any liability to 
repair or replace any broken panes, etc. 
This we find in lease Clause 22. Sub- 
clause (e) of Clause 5 prohibits the hold- 
ing of any. auction sale on the premises. 
Lease Clause 13 contains a similar prohi- 
bition. Sub-clause (f) requires the licen- 
see to maintain and repair and keep in 
good order the electric installations in- 
cluding meters and fittings, etc. Clause 14 
of the lease requires the lessee to do the 
the same thing. Sub-clause (g) of Clause 5 
of the licence is the same as lease Cl. 12, 
which throws the burden of repairs on 
the grantee of the premises. Apart from 
the similarity, such a clause is held to be 
an indication of tenancy. Clause 7 gives 
a certain indemnity to the licensor against 
damage. Same is to be found in lease 
Clause 16. Clause 8 is the same as lease 
Clause No. 17 whereby the licensor or his 
’ agent has a right to inspect the premises 
at any time between 11.0a.m. and 5.0 
p.m. on any day. This militates against 
the ‘licence character of the transaction. 
This also betrays the fact that the licen- 
see is given. exclusive possession. It also 
shows that he has substantial interest in 
the premises. In similar circumstances 


on account of such a clause, the transac- 
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-tion was adjudged to be not a licence but 


a lease. Clause 10 gives no permission to 
the licensee to make alterations or addi- 
tion to the construction without the pre- 
vious consent of ‘the licensor. Clause 12 
is a sort of repetition referring -to the 
responsibility for any damage, etc. This 
is because there is similar repetition in 
lease Clause 16. The last clause i. e. 
Clause 14 has its own importance. If the 
compensation for the licensed premises 
payable under the agreement shall’ remain 
unpaid for a period of one month after 
the same had become due or that if any 
of the terms and conditions contained in 
the agreement on the part of the licensee 
to be observed or performed shall not be 
observed or performed, then and in any 
of the said events it shall be lawful for 
the licensor or any person or persons duly 
authorised by the licensor to forthwith 
terminate and revoke the license hereby 
granted notwithstanding anything to the 


contrary herein contained and upon such -© 


termination the licensor. and his autho- 
rised representative shall be at liberty to 
enter upon the licensed premises and take 
possession thereof. If any doubt remains 
in mind about the true nature of the 
transaction, then the clinching effect of 
this clause should remove it and there 
should not be any difficulty in holding’ 
that this document evidences an agree-| 
ment of tenancy and not an agreement of: 
leave and licence. All the necessary or 
vital features of tenancy are to be found 
incorporated in this clause. There is pro- 
vision for virtual forfeiture of tenancy 
and right of re-entry. 


` 43. Mr. Andharujina tried to dis- 
tinguish the various key words in this 
clause. He said that there is nothing like 
forfeiture of tenancy or right of re-entry. 
It is only revocation of licence and nothing 
more. If the label given by the parties 
is not decisive, then such quibbling also 
will not be an answer and the Court will 
be justified in ignoring the same. In the 
Supreme Court case reported in (Qudrat 
Ullah v. Municipal Board, Bareilly), (1974) 
1 SCC 202 = (AIR 1974 SC 396). Krishna 
Iyer, J. underscorded the significance of` 
draftsmanship and recitals in these words: 

“We may also indicate that legal at- 
tention and cartographie precision appear 
to have been gone into the preparation of 
the two Thekanamas. While it is fair to 
infer that the purpose of these transac- 
tions was not to grant regular leases of 
land but to make over the right to collect 
Municipal market dues only, even so, it is 
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not possible to ignore the effect of clear- 
recitals transferring more rights than. a 
mere licence implies, to the Thekedar.” 
Under Clause 1, the rights enjoyed by the 
grantor, as proprietor on possession of the 
property, were transferred to the grantee, 
Clause 2 gave exclusive possession and 
Clause 4 empowered the grantee to let the 
shops to sub-tenants. The learned Judge, 
therefore, concluded: 


“Clause 1 itself is tell-tale, Clause 2 
„clinches and Clause 4 virtually designates 
the transactions relating to the shops and 
sheds as letting.” 


44. In the case before me, the 
various clauses and at any rate the last 
mentioned forfeiture clause has such 
clinching effect and I unhesitatingly desig- 
nate the impugned transfer as a lease and 
not a licence. 


45. In the result the decree passed 
by the Courts below will be confirmed. 
Rule is discharged with no order as to 
costs. The decree for possession will not 
be executed for a period of three months 
from today. However, the undertaking 
given by the petitioners to this Court on 
22-11-1971 regarding maintenance of status 
quo will hold good during this period. 


Order dccordinely; 
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Govindrao Ranoji Musale, Appellant 
v. Sou. Anandibai and another, Respon- 
dents. 


A. F. A. D. No. 93 of 1976, D/- 24-3- 
a976.* 


(A) Hindu Marriage Act (1955), Sec- 
tion 25 (1) — Claim for maintenance — 
Section 25 (1) confers not poly a remedy 
but also a right. 


The power conferred upon the Court - 


to issue an order of maintenance clearly 
creates a corresponding right in the wife 
or the husband to get maintenance subject 
to satisfaction of the conditions laid down 
for its grant. 





*(Against order of R. G. Sindhakar, 
Asst. J., Kolhapur in Civil Appeal No. 
338 of 1973). 
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Secondly, under Sec. 25 (1) even the 
husband is entitled to get maintenance. 
Neither under the Customary Hindu Law 
nor under the Hindu Adoptions and Main- 
tenance Act, 1956, is any such right given 
to the husband. Hence, if it is said that 
Section 25 (1) does not create a right, it 
would mean that provisions of S. 25 (1), 
in so far as they deal with the claim of 
the husband for maintenance, would be 
redundant. But such a construction should 
not normally be resorted to. 


Thirdly, the Hindu Marriage Act is a 
codifying Act. The object of codification 
of a particular branch of law is that on 
any matter specifically dealt with by it, 
the law should be sought for in the codi- 
fying enactment itself. 


In view of this, it is clear that Sec- 
tion 25 (1) not only provides for a remedy 
but also confers a right to claim main- 
tenance. (Para 5) 


(B) Hindu Marriage Act (1955), Sec- 
tion 25 (1) — Hindu Adoptions and Main- 
tenance Act (1956), Section 18 — Right of 
Hindu wife to claim maintenance — Pro- 
visions of Section 25 (1) and those of Set- 
tion 18 are not inconsistent. 


Assuming that under Section 18 of 
the Act of 1956, a right to claim mainten- 
ance is conferred only on a lawfully 
married Hindu wife, it does not follow 
that the provisions of another statute 
whereby parties to a Hindu marriage even 
other than a lawfully wedded Hindu wife 
are granted rights of maintenance. would 
be inconsistent therewith. Moreover, it is 
not as if a wider construction of S. 25 (1) 
would render the provisions of Section 18 
redundant. Section 18 (1) entitles a Hindu 
wife to claim maintenance even without 
filing any petition for nullity or divorce 
or judicial separation, etc., whereas Sec- 
tion 25 does not confer any such right. 

(Para 6) 


(C) Hindu Marriage Act (1955), Sec- 
tion 25 (1) — Words “wife” and “husband” 
— Connotation — Second marriage during 
Subsistence of first Notwithstanding 
nullity of marriage, either party thereto 
is entitled to claim maintenance. AIR 1966 
Mad 394, Dissented from. 


The Court can award maintenance at 
the time of passing any decree and one of 
the decrees which the Court can pass 
under the Act is a decree of nullity under 


i 
t 
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Section 11. Hence if the words “wife” 
and “husband” were construed in their 


strict literal sense, the scope of the ex- 
pression “any decree” used in Section 25 
(1) would have to be artificially cut down 
So as to exclude from its scope a decree 
for nullity. 


Secondly, the Hindu Marriage Act is 
a social welfare legislation. It was with 
this end in view that certain rights were 
conferred on Hindu women by the Act. 
Therefore, such a piece of legislation 
should ‘be construed by adopting progres- 
sive and liberal approach and not a 
narrow pedantic approach. 


L bly, if the words “wife” and “hus- 
band” : were construed in their strict 
literal ‘sense, then they would refer only 
to parties to a subsisting marriage and in 
the case of divorced wife or divorced hus- 
band or those who have obtained decree 
of annulment of a voidable marriage, they 
cannot. strictly be described as wife and 
husband. But one has to concede that 
such persons would be included within 
the scope of the words “wife” and “hus- 
band”. If this is so, then no objection 
could be taken to the interpretation of 
the words “wife” and “husband” so as to 
include in them a man and a woman who 
have gone through a ceremony, of a Hindu 
Marriage which would have been valid 
but for the provisions of Section 11 read 
with Clauses (i), (iv) and (v) of Section 5 
of the Act. (Para 7) 


In: view of this, where the second 
marriage has been contracted during the 
subsistence of the first, notwithstanding 
the. nullity of the marriage, either party 
thereto is entitled to claim maintenance. 
AIR 1973 Punj 44, Relied on; AIR 1966 
Mad 394, Dissented from. (Para 7) 


(D) Hindu. Marriage Act (1955), Sec- 
tion 23 (1) (a) — Application for mainten- 
ance — Applicant entering into marriage 
with respondent knowing it a bigamous 
one — Applicant whether can be said to 
be taking advantage of her own wrong. 


- The applicant entered into marriage 
with the respondent. knowing that there 
was a. subsisting marriage between the 
respondent and his first wife. It was the 
poverty and dire financial condition of the 
applicant which made her to take this 
course. Moreover, it was not as if she 
entered into this marriage against the 
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protests or wishes of the first wife. She 
stayed with the respondent and his first 


wife for several years and it was only’ 


when she was driven out of the matri- 
monial home that she went to live sepa- 
rately with her parents. In the circum- 
stances, it cannot be said that in claiming 
the relief of maintenance the applicant is 
taking advantage of her own wrong so as 
to disentitle her to obtain that relief. 
(Para 9) 
Cases Referred: 


Chronological Paras 


AIR 1973 Punj 44 = 74 Pun LR 201 8 


AIR 1966 Mad 394 = 1966-1 Mad LJ 529 
8 


M. L. Pendse, for Appellant; K. J. 
Abhyankar, for Respondent No. 1. 


JUDGMENT :— This is an appeal by 
the husband, who has been unsuccessful 
in both the Courts below. Very few facts 
are necessary for appreciation of the con- 
troversy arising in the appeal. Both the 
principal parties viz. the appellant and 
respondent No. I, as well as respondent 
No. 2, are Hindus governed by the Hindu 
Law. In 1934 the appellant was married 
to respondent No. 2 according to Hindu 
rites and they lived as husband and wife. 
The appellant did not have any child by 
respondent No. 2. On 24th May 1959 the 
appellant went through a ceremony of 
marriage: according to Hindu rites with 
respondent No. 1. At the time when this 
ceremony was gone through by the par- 
ties, respondent No. 2 was alive and she 
is still alive: and the marriage between 
the appellant and respondent No. 2 was 
subsisting then and is still subsisting. 
There is no dispute at this stage that the 
facts found show that in March 1963-the 
appellant and respondent No. 2 drove 
away respondent No. 1 and since then she 
has been residing with her parents. The 
averments in the pleadings and the evi- 
dence on record show that respondent 
No. 1 continued for five or six years to 
live with her parents in the hope that she 


“would be again taken back by the appel- 


lant. In 1969 respondent No. 1 gave a 
notice to the appellant and demanded 
maintenance and thereafter filed a suit, 
being Regular Civil Suit No. 204 of 1970, 
in forma pauperis, for maintenance under 
the provisions of the Hindu Adoptions 
and Maintenance Act, 
referred to as “the Act of 1956”). The 
appellant resisted the suit and, inter alia, 
disputed the factum of marriage and 


2 


1956 (hereinafter ` 
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status of respondent No. 1 as his wife, and 
contended that the said marriage being 
void she was not entitled to any mainten- 
ance under that Act. Sometime in 1972 
the appellant adopted a son and there- 
after, on 11th December 1972, respondent 
No. 1 filed a petition being Hindu Mar- 
riage Petition No. 17 of 1972 in the Court 
of Civil Judge, Senior Division, Kolhapur, 
for a declaration that the marriage be- 
tween her and the appellant was null and 
void and for maintenance at the rate of 
Rs. 150/- p.m. The appellant resisted the 
claim for maintenance made in this peti- 
tion on the ground that the marriage pur- 
ported to have been performed between 
him and respondent No. 1 was void as at 
the time when the said marriage was per- 
formed, respondent No. 2, who was his 
spouse, was living and contended that, in 
view of this, respondent No. 1 could not 
be said to be his wife and was not en- 
titled to any maintenance. He also con- 
tended that the petition was barred by 
limitation. 


2. The learned Civil Judge held 
that the marriage between the appellant 
and respondent No. 1 was null and void 
as contravening the provisions of Sec- 
tion 5 (1) of the Hindu Marriage Act, 1955. 
He further held that respondent No. 1 
was entitled to permanent alimony at the 
rate of Rs. 125/- p.m. He rejected the 
contention of the appellant that respon- 
dent No. 1 had disentitled herself to re- 
lief on the grounds mentioned in Cls. (a) 
or (d) of sub-section (1) of Section 23 of 
the Hindu Marriage Act, 1955. In view 
of this petition having been allowed the 
learned Civil Judge dismissed the afore- 
said suit No. 204 of 1970. Being aggrieved 
by the judgment and order of the learned 
Civil Judge in the aforesaid petition, the 
appellant preferred an appeal in the Dis- 
trict Court at Kolhapur being Civil Appeal 
No. 338 of 1973. This appeal was disposed 
of by the learned Assistant Judge, Kolha- 
pur, who confirmed the decree and order 
passed by the learned trial Judge with a 
slight modification with which I am not 
concerned in this appeal.. The present 
appeal is directed against the said judg- 
ment of the learned Assistant Judge. 


3. Ag the arguments in this appeal 
turn, to a large extent, on some of the 
provisions of the Hindu Marriage Act, 
which came into force on 18th May 1955, 
it may not be out of place-to take notice 
of the same at this stage. Section 11 of 
this Act runs as follows: 
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“Any marriage solemnized after the 
commencement of this Act shall be null 
and void and may, on a petition presented 
by either party thereto, be so declared by 
a decree of nullity if it contravenes any 
one of the conditions specified in Cis. (i), 
(iv) and (v) of Section 5”. 


Section 5 lays down the conditions which 
have to be fulfilled in order that a mar- 
Tiage may be solemnized between any 
two Hindus. One of these conditions, as 
provided in Cl. (i) of that section, is that 
neither party has a spouse living at the 
time of the marriage. Sub-section (1) of 
Section 25 of the Hindu Marriage Act, on 
which this case mainly turns, runs as 
follows: 


“(1) Any Court exercising jurisdic- 
tion under this Act may, at the time of 
passing any decree or at any time subse- 
quent thereto, on application made to it 
for the purpose by either the wife or the 
husband, as the case may be, order that 
the respondent shall, while the applicant 
remains unmarried, pay to the applicant 
for her or his maintenance and support 
such gross sum or such monthly or perio- 
dical sum for a term not exceeding the 
life of the applicant as, having regard to 
the respondent’s own income and other 
property, if any, the income and other 
property of the applicant and the conduct 
of the parties, it may seem to the Court 
to be just, and any such payment may be 
secured, if necessary, by a charge on the 
immovable property of the respondent.” 
The material portion of Section 23 runs 
as follows: 


"(1) In any proceeding under this Act, 
whether defended or not, if the Court is 
satisfied that— 


(a) any of the grounds for granting 
relief exists and the petitioner is not in 
any way taking advantage of his or her 
own wrong or disability for the purpose 
of such relief, and 


(b) xx 
(c) © XX 


xx 
XX 


(d) there has not been any unneces- 
sary or improper delay in instituting the 
proceeding, and i 


(e) XX XX 

then, and in such a case, but not other- 
wise, the Court shall decree such relief ac- 
cordingly.” 


| 
436 Bam. [Prs. 4-6] 


4, In the case before me, it is 
common ground that the marriage be- 
tween the appellant and respondent No. 1 
was null and void in view of the: provi- 
sions of Section 11 of the Hindu Marriage 
Act as the condition imposed by Clause (i) 
of Section 5 thereof was not fulfilled. 
The petition presented by respondent 
No. 1 was for a decree declaring the 
marriage a nullity and for permanent 
alimony. That decree has been passed 
and there is no challenge here to the de- 
cree in'so far as it grants a declaration of 
nullity ; in respect of the marriage pur- 
ported ito have been gone through by the 
appellant with respondent No. 1. The 
only challenge in this appeal is to that 
part of! the decree which awards mainten- 
ance by way of permanent alimony. 


5. The first submission of Mr. 
Pendse, learned counsel for the appellant, 
was that Section 25 of the Hindu Marriage 
Act merely confers a remedy but does 
not corifer any right and hence to obtain 
an order for permanent alimony respon- 
dent No. 1 must establish her right under 
some other provision of law. It was 
pointed out by Mr. Pendse that neither 
under the customary Hindu Law nor 
under the Act of 1956 can it be said that 
respondent No. 1 has any right, as the 
marriage between her and the appellant 
was null and void and hence she cannot 
take advantage of the remedy granted by 
Section! 25 of the Hindu Marriage Act. In 
my view, this submission of Mr. Pendse 
must be rejected. In the first place, on a 
plain construction of the language used in 
sub-section (1) of Section 25 of the Hindu 
Marriage Act it is clear that a discretion 
is granted to the Court exercising juris- 
diction: under that Act at the time of 
passing: any decree or thereafter, on ap- 
‘plication made to it either by the wife 
or the husband, to order that the respon- 
dent shall pay to the applicant such sum 
for her or his maintenance as set out 
therein! This power conferred upon the 
Court ‘clearly creates a corresponding 
‘right in. the wife or the husband to get 
‘maintenance provided the conditions laid 
down for the grant of the same are satis- 
fied. It cannot, therefore, be said that 
Section 25 (1) of the Hindu Marriage Act 
does not create any right at all. Second- 
ly, it ‘must be appreciated that a plain 
reading of this provision shows that it 
clearly, contemplates that not only the 
‘wife but even the husband would in cer- 
‘tain circumstances be entitled to get main- 


‘tenance. Neither under the customary 
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Hindu Law nor under the Act of 1956 is 
any right of maintenance given to the 
husband at all. Hence, if the submission 
of Mr. Pendse is accepted. it would mean 
that the provisions of sub-section (1) of 
Section 25 of the Hindu Marriage Act, in 
so far as they deal with the claim of the 
husband for maintenance, would be re- 
dundant; and such a construction should 
not normally be resorted to. Thirdly, it 
must be remembered that the Hindu Mar- 
riage Act is a codifying Act. It is well 
settled that the object of codification of a 
particular branch of law is that on any 
matter specifically dealt with by it, the 
law should be sought for in the codifying 
enactment itself. In view of this. the 
better construction of sub-section (1) of 
Section 25 of the Hindu: Marriage Act 
seems to be that not only does it provide 
for a remedy but it also confers a right. 
Finally, it must be remembered that the 
Act of 1956 came into force after the 
Hindu Marriage Act and hence it could 
not have been the object of Section 25 
(1) of the Hindu Marriage Act to create a 





remedy for the enforcement of a right 
subsequently created by the Act of 1956. 


6. The next submission of Mr. Pendse 
was that if the provisions of sub-sec. (1) of 
S. 25 of the Hindu Marriage Act are so 
construed as to entitle persons, who do not 
enjoy the status of a husband or wife, to 
get maintenance, such a construction would 
be inconsistent with the provisions of the 
Act of 1956 and in particular Section 18 
thereof. It was pointed out by him that 
the Act of 1956 is a subsequent piece of 
legislation and under the provisions of 
Section 4(b) thereof any other law in 
force immediately before the commence- 
ment of that Act ceased to apply to 
Hindus in so far as it is inconsistent with 
any of the provisions contained in that 
Act. It was urged by Mr. Pendse that 
under Section 18 of the Act of 1956 the 
right to claim maintenance was given 
only to a lawfully wedded Hindu wife, 
and hence if a wider right is given by 
sub-section (1) of Section 25 of the Hindu 
Marriage Act, the provisions thereof 
would be inconsistent with the provisions 
of Section 18 of the Act of 1956. In my 
view, there is no inconsistency between 
the provisions of sub-section (1) of Sec- 
tion 25 of the Hindu Marriage Act and 
those of Section 18 of the Act of 1956. 
Assuming that on a true construction of 
Section 18 of the Act of 1956 a right is 
conferred only on a lawfully married 
Hindu wife to claim maintenance, it does 


he 
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not follow that the provisions of another 
statute whereby parties to a Hindu mar- 
riage even other than a lawfully wedded 


Hindu wife are granted rights of mainten- - 


ance would be inconsistent therewith. 
Moreover, it is not as if a wider construc- 
tion of Section 25 (1) of the said Act of 
1955 would render the provisions of Sec- 
tion 18 of the Act of 1956 redundant. 
Under sub-section (1) of Section 18 of the 
Act of 1956 a Hindu wife is entitled to 
claim maintenance from her husband 
even without filing any petition for nul- 
lity or divorce or judicial separation or 
restitution of conjugal rights, whereas 
there is nothing either in the provisions 
of Section 24 or Section 25 of the said Act 
of 1955-which confers any such right. 
This submission of Mr. Pendse must also 
be rejected. 


7. The next submission of Mr. 
Pendse was that the words “wife” and 
“husband” used in sub-section (1) of Sec- 
tion 25 of the Hindu Marriage Act must be 
construed in their strict grammatical 
sense and, so construed, would mean a 
lawfully wedded Hindu wife and a law- 
fully wedded Hindu hushand. It was sub- 
mitted by him that in the present case 
the ceremony of marriage gone through 
between the appellant and’ respondent 
No. 1 was null and void ab initio. It 
never created the relationship of husband 
and wife between the appellant and res- 
pondent No. 1. They were never husband 
and wife in the strict legal sense and hence 
the provisions of Section 25 cannot apply 

` to them at all. It was urged by Mr. Pendse 
that just as in Section 11 of the Hindu 
Marriage Act, which I have cited above, 
the expression “party” has been used to 
refer to the. parties to a void marriage, 
the same expression should have been 
used in sub-section (1) of Section 25 of 
the same Act if the intention was to confer 
rights even on such parties to claim main- 
tenance. At the first blush, this submis- 
sion undoubtedly appears a little attrac- 
tive. But a closer analysis of the provi- 
sions of sub-section (1) of Section 25 
Shows the fallacy thereof. In the first 
place, the opening part of this sub-section 
shows that the discretion given to the 
Court of” awarding maintenance is at the 
time of passing any. decree (emphasis 
supplied) and one of the decrees which: 
the Court can pass under the said Act is 
“a decree of nullity under Section 11 
thereof. Hence if the strict interpreta- 
tion propounded by Mr. Pendse were to 
be given to the words “wife” and “hus- 
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band” the scope of the expression. “anyi 
decree” used in this .sub-section would 


have to be artificially cut down so as to 
‘exclude from its scope a decree for nul-| - 


lity passed under Section 11 of the Act. 
Secondly, it must be remembered that the 
Hindu Marriage Act, 1955 is a piece of 
social welfare, legislation. One of the 
admitted aims of this legislation was to 
better the lot of women in Hindu society. 
which it was felt by the legislature need- 
ed amelioration. It was: with this end in 
view that certain rights were conferred 
on Hindu women by the Hindu Marriage 
Act as well as certain other measures, 
like the Act of 1956. When construing 
such a piece of legislation it would not be 
right to adopt a narrow pedantic approach. 
On the other’ hand, if the Court desires 
to gather the legislative intention from 
the provisions of such an act, it must 
adopt a liberal and progressive approach 
keeping in mind that it was the liberal 
and ‘progressive approach of the legisla- 
ture which led to the enactment being 
passed. In the present case, it could not. 
possibly have been ‘the intention of the’ 
legislature that even in a case where a 
Hindu woman had been duped into con- 
tracting a bigamous marriage with a man 
without knowing that there was already 
a subsisting marriage to which he was a 
party, even then, she should be deprived _ 
of her right to claim maintenance on ob- 
taining a decree for nullity. If the con- 
struction propounded by Mr. Pendse were 
to be accepted, this result would neces- 
sarily follow, because whether the woman _ 
knew that the marriage she was entering 
into was bigamous or not, it would still 
be equally void. Lastly one cannot ea 
sight of the fact that if the words “wife” 
or “husband” used in sub-section (1) of| 
Section 25 were to be construed in their 
strict grammatical sense, then they would 
refer only to parties to a subsisting mar- 
riage. A woman who has obtained a de- 
cree for dissolution of her marriage can- 
not, strictly speaking, be described as a 
wife. - Similarly, a husband who has ob- 
tained a decree for divorce cannot be des- 
cribed as a husband. A Hindu male and 
a Hindu female who have entered ‘into a 
marriage which is voidable and which has} 
been annulled by a decree of nullity 
under Section 12 of the Hindu Marriage 
Act also cannot strietly be described as af 
husband and wife. Mr. Pendse -had ‘to 
concede that in case of divorced persons 
and persons who have obtained: decree of 
annulment of marriage, they would be in- 
cluded within the scope of the words 


I 
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“wife” and “husband” used in sub-sec- 
tion (1) of Section 25 of the Act. This 
makes it clear that these words have not 
been used in this sub-section in their 
strict grammatical sense. This only shows 
that the said section has been a little 
carelessly drafted and if this be so, it 
needs a liberal interpretation. If the 
words “wife” and “husband” used in sub- 
section (1) of Section 25 have to be con- 
strued liberally so as to include a divorced 
wife or a divorced husband or those who 
have obtained a decree of annulment of a 
voidable marriage, I see no reason why 
these words should not be interpreted so 
as to include a man and a woman who 
have gone through a ceremony of a Hindu 
marriage which would have been valid 
but for the provisions of Section 11 read 
with Clauses (i). (iv) and (v) of Section 5 
of the Hindu Marriage Act. In other 
words, in my view, the words “wife” and 
“husband” used in sub-section (1) of Sec- 
tion 25 of the Act would include within 
their scope a woman and a man profes- 
sing the Hindu faith who have gone 
through a ceremony of marriage which 
would, in law, have conferred the status 
„of a wife or husband on them but for the 
‘provisions of Section 11 read with Cls. (i), 
(iv) and (v) of Section 5 of the Act. 





8. In support of his contention Mr. 
Pendse relied on the decision of a Divi- 
sion Bench of the Madras High Court in 
Narayanaswami v. Padmanabhan, (AIR 
1966 Mad 394). The question there re- 
lated directly to the provisions of Sec- 
tion 4 (1) of the Madras Hindu (Bigamy 
- Prevention and Divorce) Act, 1949, with 
which I am not concerned here. There 
are, however, observations in this decision 
to- the effect that Section 25 of the Hindu 
Marriage Act cannot be construed in such 
a manner as to hold that notwithstanding 
the nullity of the marriage, the wife re- 
tains her status for purposes of applying 
for alimony and maintenance. In the 
first place, these observations are ad- 
mittedly obiter. The provisions of Sec- 
tion 25 of the Hindu Marriage Act were 
“not before the Madras High Court for 
consideration nor were they considered in 
any detail. This appears clear from the 
observations to the effect that the proper 
construction of Section 25 would be that 
„Where a marriage was admittedly a nul- 
lity, that section would have no applica- 
tion; but where the question of nullity is 
in issue and is contentious, the Court has 
to proceed. on the assumption until the 
contrary is proved that the applicant was 
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the. wife. With respect, Section 25 of the 
Hindu Marriage Act deals with the stage 
at which a decree has been passed by a 
Court exercising jurisdiction under that 
Act or subsequent thereto. Assuming 
that the question whether the marriage 
was a nullity or not might have been 
contentious before the decree was passed, 
once the decree was passed, it could no 
longer be contentious question. Hence, 
with great respect, one fails to see the 
relevance of the abovementioned observa- 
tions in construing the provisions of Sec- 
tion 25 (1) of the said Act. This is only 
to show that the provisions of this sub- 
section never came up directly for con- 
struction before the Madras High Court 
in this case, I may make it clear that, 
with respect, I am unable to agree with 
the observations of the Division Bench of 
the Madras High Court which I have re- 
ferred to above. On the other hand, I 
find that the view, which I have taken, 
has also been taken by a Single Judge of 
the Punjab High Court in Dayal Singh v. 
Bhajan Kaur, (AIR 1973 Punj 44), where 
it has been observed that the Hindu Mar- 
riage Act has not been very carefully 
drafted and that the language of Sec- 
tion 25 has to be liberally construed. 


9. The next submission of Mr. 
Pendse was that respondent No. 1 should 
not have been granted permanent alimony 
in view of the provisions of Section 23 
(1) (a) of the Hindu Marriage Act set out 
above, as she was taking advantage of her 


own wrong for the purpose of obtaining. 


the relief of maintenance. It was urged 
by him that respondent No. 1 knew fully 


-well at the time when she entered into 


the marriage with the appellant that 
there was a previous subsisting marriage 
between the appellant and respondent 
No. 2, and hence her applying for mainten- 
ance amounted to taking advantage of her 
own wrong in having knowingly contract- 
ed a bigamous marriage. It is true that 
respondent No. 1 did enter into the mar- 
riage with the appellant knowing that 
there was a subsisting marriage between 
the appellant and respondent No. 2. The 
record, however, shows. that it was the 
poverty and dire financial condition of 
respondent No. 1 which made her to take 
this course. Moreover, it was not as if 
she entered into this marriage against the 
protests or wishes of the first wife viz. 
respondent No. 2. Nor can it be said that 
it was with a view merely to claim main- 
tenance that she entered into this mar- 
riage, because for several years she stay- 


- 
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ed with the appellant and respondent 
No. 2, and it was only when she was 
driven out in March 1963 that she went 
to live separately with her parents. In 
view of these circumstances. I do not see 
any reason to hold that in claiming the 
relief of maintenance respondent No. 1 is 
taking advantage of her own wrong. 


10. The final submission of Mr. 
Pendse was that in view of the provisions 
of Clause (d) of sub-section (1) of Sec- 
tion 23 of the Hindu Marriage Act, res- 
pondent No. 1 was not entitled to any re- 
lief as there was unnecessary and im- 
proper delay in the filing of the petition 
by respondent No. 1. It is pointed out 
that respondent No. 1 was driven out of 
the matrimonial home. by the appellant in 
March 1963. It was only after several 
years viz. on 6th September 1969, that 
she filed a civil suit for maintenance, and 
it was as late as on 11th December 1972 
that she filed the petition under the Hindu 
Marriage Act, 1955, for a decree declaring 
the marriage between her and the appel- 
lant null and void and for maintenance 
by way of permanent alimony. The real 
question which has to be considered is 
regarding the period between March 1963 
and September 1969, because in Septem- 
ber 1969 respondent No. 1 did file a civil 
suit for the same reliefs as she is claim- 
ing in the petition. In connection with 
this delay, one cannot lose sight of the 
fact that respondent No. I is a poor 
woman. She left the appellant’s house 
only when she was driven out in March 
1963 and thereafter stayed with her 
parent for several years waiting in vain 
for the appellant to take her back. It 
was only when she lost hope that she 
filed the suit. In view of these circum- 
“ stances, I am inclined to take the view 
that there was no such unnecessary or 
improper delay on the part of respondent 
No. 1 in filing the petition as to deprive 
her of the right to get relief by way of 
maintenance, It must also be appre- 
ciated that the question as to whether 
there has been unnecessary or improper 
delay has to be determined by the Court 
in the light of all the facts and circum- 
stances, and: to a certain extent the Court 
has a discretion in the determination of 
this question. Both the Courts below 
have exercised their discretion, in a sense, 
in favour of respondent No. 1 and held 


w that there has been no unnecessary or 


improper delay on her part so as to dis- 
entitle her from the relief claimed and I 
see no reason to take a different view. 
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11. In the result, the appeal fails 
and is dismissed with costs. 


Appeal dismissed. 
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Shripatrao Mahadeorao Jadhav and 
others, Petitioners v. Lonawala Municipal 
Council, Opponents. 


Special Civil Appln. No. 299 of 1975, 
D/- 8-4-1976. 


(A) Maharashtra Municipalities Act 
(1965), S. 66 — Election of councillors to 
Standing Committee — President has right 
to take part in deliberations of council and 
to vote. 


Under Section 9, every council con- 
sists of (i) President, (ii) Councillors and 
(iii) Co-opted councillors. The President 
thus is one of the constituents of the 
council This itself is enough to clothe 
him with the right to take part in the 
deliberation and vote at every meeting of 
the council. The definition of the word 
“councillor” also includes President. He 
is as much a councillor as other members 
are, This definition would prevail, unless 
the context in a given situation otherwise 
indicates. There is nothing in the context 
indicating to the contrary. (Paras 3, 4) 


(B) Maharashtra Municipalities Act 
(1965), Ss. 65 (2), 66 — Strength of Stand- 
ing Committee — It is inclusive and not 
exclusive of the President. 


Section 65 (2) deals with the strength 
of the: elected councillors and the number 
so determined cannot be exclusive of the 
President who is also a councillor. It is 
true that the President being directly 
elected by the entire electorate is not an 
elected councillor and that he is being 
described as separate and distinct identity 
from the elected councillors by Section 9, 
but this feature has no bearing on the 
question of the composition of the Stand- 
ing Committee. Notwithstanding all this, 
the President is still deemed to be a 
councillor by force of fiction of S. 2 (17). 

(Para 8) 


The President is appointed as Chair- 
man in his official capacity, but that does 
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not mean that he cannot be counted along 
with other members of the Standing Com- 
mittee. In the first place, it is a case of 
statutory nomination and not of ordinary 
ex officio appointment. Secondly, even 
the other Chairmen of the Subjects Com- 
mittees also get on the Committee be- 
cause of the similar statutory nomination. 

(Para 9) 


: The Standing Committee is to consist 
of (i) President (ii) ex officio Chairmen 
and (iii) elected members. Each one of 
them thus happens to be a member of the 
Standing Committee. The President does 
not cease to be a member merely because 
in Clauses (b) and (c) the ex officio Chair- 
men and the elected members are refer- 
red to as the members and the President 
is Inot so referred. Any such construction 
will make the words “shall consist of” 
redundant and meaningless. (Para 10) 


| Œ R. Dalvi, for Petitioners; A. C. 
Agarwal, for Opponents Nos. 1 and 2. 


DESHPANDE, J.:— This case raises 
an interesting question as to the true 
interpretation of Sections 65 and 66 of 


the Maharashtra Municipalities Act, 1965 . 


(hereinafter referred to as ‘the Act’). A 
few facts, so far as relevant to the points, 
are these: At the elections of the Lona- 
wala Municipal Council, respondent No. 1 
herein, held in the month of November, 
1974, petitioners Nos. 1 to 14 and oppo- 
nents Nos. 3 to 14 were elected as coun- 
cillors. Opponent No. 2 is a directly 
elected President, while petitioner No. 15 
' and opponent No. 15 are both co-opted 
councillors. It is admittedly a ‘C’ class 
Council. A meeting was convened on 
25th January, 1975, after elections, for 
determining the strength of the Standing 
Committee as also the composition there- 
of, in addition to the election of the Sub- 
jects ‘Committees, in accordance with the 
provisions of Section 62 to Section 66 of 
the Act. The total strength of the elect- 
ed councillors of this council admittedly 
consists of 26 elected councillors, two 
co-opted councillors and the President 
directly elected by the voters under Sec- 
tion 51 of the Act. The Council thus 
consists in all of 29 councillors, the Presi- 
dent also being a deemed councillor, ac- 
cording to the definition of the word 
“councillor” under Section 2 (7) of the Act 
excepting where context indicates to the 
contrary. Five Subjects Committees 
were constituted, and it was decided that 
Vice-President should be the Chairman 
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of the Planning and Development Com- 
mittee. It was then unanimously decided 
that the Standing Committee should con- 
sist of 9 members. Thereafter the ques- 
tion as to the composition of the Stand- 
ing Committee was taken up. At this 
stage, two questions arose for considera- 
tion — firstly, whether President can take 
part in the deliberations of the council 
and vote at such election and, secondly. 
whether the strength of the Standing 
Committee so determined should be in- 
clusive or exclusive of the President. The 
President ruled that he was entitled to 
take part in deliberations of the said 
Council meeting and exercise vote at 
such election, and he was to be a member 
of the Standing Committee, in addition 
to 9 members; strength determined under 
Section 65 (2) of the Act being exclusive 
of the President. Validity of this deci- 
sion of the President is challenged by the 
petitioners in this Special Civil Applica- 
tion under Article 226 of the Constitution. 


2. Now, the oné year period of the 
Standing Committee has expired and the 
points can be said to have become now 
only of academic interest. But Mr. Dalvi 
and Mr. Agarwal, the learned advocates 
appearing respectively for the petitioners, 
and respondents 1 and 2, i.e. the Municipal ` 
Council and the President, requested that 
the points should be thrashed out, as the 
same are likely to arise every year and 
affect such elections, in all the councils 
in Maharashtra. We have, therefore, ac- 
ceded to this request of the learned advo- 
cates, and accordingly heard the argu- 
ments, 


3. Mr. Dalvi’s first contention is 
that, the President has no right to take 
part in the deliberations of the council 
and to vote at the time of the election of 
the councillors to Standing Committee. 
The contention does not appear to us te 
be well founded. The answer should not 
admit of any serious doubt. Under Sec- 
tion 9 of the Act, every council consists 
of (1) the President, (2) Councillors elect- 
ed at Ward elections, and (3) the co-opted 
councillors. The President thus is one of 
the constituents of the council. This it- 
self is enough to clothe him with the right 
to take part in the deliberation and vote 
at every meeting of the council. Rather, 
it would be his duty to do so. The defini- 
tion of the word “councillor” also includes 
President, in addition to the elected and 
co-opted councillors. A statutory fiction 
is thus introduced to this effect. Thi 
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definition would prevail, unless the con- 
text in a given situation otherwise indi- 
cates. We are concerned in this case 
with Section 66 of the Act, which is as 
follows: 


“The Standing Committee referred to 
in sub-section (1) of the last preceding 
section shall consist of— 


(a) the President of the Council as 
the Chairman; 


(b) the Chairman or Chairmen of the 
Subjects Committees, if any, appointed 
under Clause (b) of sub-section (4) of that 
section, and.if no such Subjects Commit- 
tee is appointed the Vice President, as 
the member or members; and 


(c) such other members elected by 
the Councillors from amongst their num- 
ber in the manner laid down in Cl (b) 
of sub-section (2) of Section 63, so how- 
ever that the total number’ of members 
of the StandingsCommittee shall not ex- 
ceed the number determined under Cl. (a) 
of sub-section (4) of the said section: 


Provided that, no Councillor shall be 
eligible to be a member of the Standing 
Committee, if he is already elected as a 
member of more than one Subjects Com- 
mittee,” 

4. ‘Clause (c) is mainly relevant. 
Apart from ex-officio member covered by 
Clauses (a) and (b), the remaining mem- 
bers have to be elected by the “Council- 
lors”. The President is also a deemed 
Councillor under Section 2(7). There is 
nothing in the context indicating to the 
leontrary. He is also thus entitled to take 
lpart in the deliberations and vote at the 
election, like any other councillor. 


; 5. Mr. Dalvi relies on two circum- 
stances in support of his contrary conten- 
tion. Firstly, that he is elected as Presi- 
dent and not as Councillor. It is no doubt 
so. But Section 2 (7) makes the President 
also a Councillor under a statutory fic- 
tion as discussed above. He is as much a 
councillor as other members are. Mr. 
Dalvi then, secondly, relies on his disabi- 
lity to take part in co-option of the coun- 
cillors, But this is because Section 9 it- 
self specifically leaves this choice exclu- 
sively to the elected councillors. This is 
an instance of contrary indication within 
the meaning of the opening clause of Sec- 
tion 2 of the Act, The reliance by Mr. 
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Dalvi on both these factors is thus mis- 
placed and his first contention thus is un- 
tenable. 


6. Mr. Dalvi then contends that 


. the President as Chairman, is inclusive in 


the strength of nine members of the 
Standing Committee determined under 
Section 65 (2) of the Act. This conten- 
tion appears to us to be formidable. Ad- 
mittedly, respondent No. 1 is a ‘Œ class 
council. Sections 65 and 66 govern the 
strength, composition and the constitution 
of its Standing Committee. Section 65 (2) 
is to the following effect: f 


“The Standing Committee shall con- 
sist of such number of members as the 
Council may determine, so however that 
the number of members so determined 
shall not exceed one-third of the total 
number of Councillors: 


Provided that, in so determining the 
number of the members of the Standing 
Committee, a fraction shall be ignored.” 
‘This provision indicates how the maxi- 
mum strength of the Standing Commit- 
tee is to be determined. It was un- 
animously decided earlier by the Council 
to have in all 9 members on the Standing 
Committee. It could not have even 
thought of higher number, as this could 
be the maximum strength for the council 
of 26 elected and 2 co-opted councillors 
under the above provision. In terms of 
the proviso to above S. 65 (2), a fraction 
in addition to 9, has to be ignored. This 
provision only aims at determining the 
strength without regard to the mode of its 
composition, and whether such members 
happen to be elected, nominated or ex 
officio. 


7. It is Section 66, that indicates 
the mode of composition and its sources. 
Under the above quoted provision of Sec- 
tion 66, the Standing Committee is to 
consist of (1) President, (2) Chairmen of 
the Subjects Committees, and (3) elected 
members. It is not in dispute that five 
subjects committees were appointed in- 
terms of Section 65 (4) of the Act. Five 
Chairmen thus become members ex-officio. 
on their election as such Chairmen. So 
does the President. Thus out of 9 mem- 
bers, six seats on the Standing Commit- 
tee get automatically filled in by the sta- 
tutory nominations of the ex officio mem- 
bers. The council now is left with the 
limited choice of electing only remaining 
members. That.is what clause (c) of Sec- - 





tions in these two sections. 
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tion 66 in terms lays down. Under this 
legislative mandate, councillors are left 
with the choice of electing ftom amongst 
them only “so” many other members as 
“however that, the total number of mem- 
bers of the Standing Committee shall not 
exceed the number determined under 
Clause (a) of sub-section (4)” of Sec- 
tion! 65, which in turn was determined at 
9 by the council in exercise of the powers 
conferred on it by Section 65 (2) of the 
Act. Thus the council could only fill in 


three unfilled seats on the Standing Com-_ 


mittee which had remained vacant after 
the statutory nominations of the President 
and Ex-officio Chairmen of the five Sub- 
jects Committees. Any doubt on this 
point should be removed by the key 
words "shall consist of” in both Section 65 
(2) and Section 66 of the Act which un- 
ambiguously indicate as to of how many 
members the Standing Committee is to be 
composed of. There is absolutely no war- 
rant to assume that the words “shall con- 
sist ‘of’ has or can have different connota- 
The President 
obvio ously was in error in assuming that 
the strength of the 9 members determined 
by it earlier under Section 65 (2) could 
be exclusive of the President and that 
four, and not three members could have 
been still elected by the Councillors. 

8. Mr. Agarwal strongly relied on 
the fact that the President is elected by 
entire voters and is not an elected coun- 
cillor. According to Mr. Agarwal, Sec- 
tion | 65 (2) of the Act deals with the 
strength of the elected councillors and 
number so determined cannot be inclusive 
of the President who is not a councillor. 
This: contention, though attractive, ap- 
pears to us to be fallacious. Now, it is 
true, that the President is not an elected 
councillor in the strict sense of the term. 
He is directly elected by the entire elec- 
torate which is divided into several wards 
for the purposes of election of the coun- 
cillors. Unlike in the past, he is no more 
elected by the councillors, since the en- 
forcement of the Amendment Act No. 47 
of 1973 to the Act. Mr. Agarwal also is 


-right in contending that Section 9 of the 


Act .contemplates council to consist of 
the President. and elected and co-opted 
councillors. This section does emphasise 
eparate and distinct identity of the Presi- 
dent: from the elected councillors. We 
are, however, unable to see how this fea- 
ture'can have any bearing on the ques- 
tion iof the composition of the Standing 
Committee. Notwithstanding all this, 


+ 
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President is still deemed to be a council- 
lor by force of the fiction of Section 2 (17) 
and it is difficult to conceive of his posi- 
tion excepting as a councillor in the coun- 
cil, unless the context in a given situation 
indicates to the contrary. 


9. Mr, Agarwal also relied on the 
fact that the President is appointed as 
Chairman in his official capacity and he 
cannot, therefore, be equated or counted 
along with other members of the Stand- 
ing Committee. This contention is equal- 
ly misconceived. In the first instance, it 
is a case of statutory nomination and not 
of ordinary ex-officio appointment. Se- 
condly, even the other Chairmen of the 
Subjects Committees also get on the Com- 
mittee because of the similar statutory 
nomination. Memberships of President 
and the Chairman stand on the same foot- 
ing. The President is as much the effec- 
tive member of the Standing Committee 
as the Chairmen of the Subjects Com- 
mittees. and both would be inclusive of 
the strength determined<under Section 65 
(2) for the same reason. His getting the 
place on the Committee under the statu- 
tory scheme, because of his being the 
President, carinot make any difference to 
the legal position. 





10. Mr. Agarwal then argued that 
Section 66 (b) and (c) refers to the Chair- 
men and elected members as members of 
the Standing Committee, while Clause (a) 
or other clauses of the section do nob 
refer to President as such member. This 
contention again is attractive at the first 
blush and plausible too. But it fails to 
take notice of the scheme of the section. 
As emphasised earlier, opening clause of 
Section 66 indicates of whom the Stand- 
ing Committee is to consist. The Stand- 
ing Committee is to consist of the three 
elements under this section, firstly of the 
President, secondly of the ex-officio Chair- 
men and, thirdly of the elected members. 
Each one of them thus happens to be a 
member of the Standing Committee. The 
President does not cease to be a member 
merely because in Clauses (b) and (c) the 
ex-officio Chairmen and the elected mem- 
bers are referred to as the members and 
the President is not so referred. Any 
such construction will make ‘the words 
“shall consist of’ in the opening clause 
redundant and meaningless. The words 
UA eens so however... s... shall not ex- 
ceed the number determined under 
Clause (a) of sub-section (4) of the said 
section” go to further clearly indicate, 
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Gow many, other members are required 
to be elected after the strength is filled in 
by statutory nominations. The ‘said sec- 
tion obviously has reference to Section 65 
(2) in the context. Strength of the Stand- 
ing Committee under no circumstances 
can exceed the total number of members 
determined by the council under Sec- 
tin 65 (2) of the Act. The same aspect 
is sought to be emphasised by the words 
“so however that......... » in Section 66 
(c) of the Act. The contention of Mr. 
Agarwal, though attractive, does not ap- 
pear to be sound and cannot be accepted 
without causing violence to the language 
of the two sections as also the underlying 
scheme thereof. 


11. Mr. Agarwal then alternatively 
contends that in either case the President’s 
ruling cannot be said to be wrong, if one 
takes into account the proviso to Sec- 

- tion 65 of the’ Act. All that the proviso 
requires is that, any fraction should be 
ignored while determining the number of 
members on the Standing Committee by 
ascertaining the one-third strength of the 
total number of the council. As discus- 
sed earlier, the total number of councillors 
of the council can be said to be 28 having 
regard to the definition of the words 
“total number of Councillors” under Sec- 
tion 2 (49). One-third strength in terms 
of Section 65 (2): come to 9.1/3. When the 
proviso requires ignoring the fraction, it 
can only mean that the fraction of 
“one upon three” should be. ignored and 
the strength should consist of only 9 mem- 
bers. That is what the council decided 
and, in our opinion, rightly. This phraseo- 
logy cannot be construed to mean that the 
shortage of. two-third fraction should be 
ignored and 1Qth member should be deem- 
ed to have been permitted under the pro- 
viso to Section 65 (2). This is simply im- 
permissible. 


12. The application thus partly 
succeeds and rule igs made absolute as 
above, 

. There will be no order as to costs, _ 


Application partly allowed. 
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Balkrishna, Applicant v. 


Arjuna Kavle, Opponent. 
Civil Revn. Appln. No. 476 of 1973, 
D/- 12-2-1976.* 


Nagnath 


Nagnath 


(A) Hyderabad Houses (Rent, Evic- 
tion and Lease) Control Act (1954), Sec- 
tion 15 (3) (a) (iv), Third Proviso — Word 
‘preference’ — Provision is for the benefit 


_and protection of tenant. 


The Third Proviso cannot be said to 
be-a proviso to Proviso No. 2. Reading of 
the three provisos would show that they 
are all independent provisos having a 
separate sphere of action. The first 
proviso contains a bar to the application 
of clause (iv) of Section 15 (3) (a) although 
the desire to reconstruct may be bona 
fide. The bar is on the basis of the dura- 
tion of ownership so that there can be no 
transfer of property with ulterior motives. 
The second proviso prohibits the landlord 
from making use of the same ground 
again and again. It is the third proviso 
which gives some protection to the tenant’s 
right simpliciter. How to use the pre- 
mises after reconstruction is given in the 
third proviso. There is nothing in sub- 
clause (iv) indicating the type of con- 
struction or the area of the premises after 
reconstruction. A particular tenant may, 
therefore, be. able to seek protection in 
case he is prepared to pay proposed 
higher rent looking to the renovated 
building, amenities, facilities and the 
In a given case, 
the tenant may not be able to take ad- 
vantage of this liberty. It is for this rea- 
son that the word ‘preference’ has come 
in. .In other words, the liberty given to 
the tenant appears to be one of the 
dominant consideration. The question of 
preference comes in depending upon the 
volition of the tenant who is given that 
liberty. It cannot be equated with land- 
lord’s volition to give the premises for 


occupation or not to give them for ` 


occupation. Otherwise, what cannot be 
done directly could be allowed to be done ` 
indirectly. (Para 17) 
M. L. Dudhat, for . SPRIPARN Mr. 
Damale, for Opponent. : i 


*(Against order of J. R. Limaye, Asst. J., 
Latur in R. C. A. No. 175 of 1971, D/- 
2-5-1973). 
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ORDER :— The revision petitioner 
Balkrishna alias Balaji Mukkawar had 


filed an application before the Rent Con- 
troller, Latur under Section 15: of the 
Hyderabad Houses (Rent, Eviction and 
Léa: e) Control Act, 1954, (hereinafter re- 
ferred to as the said Act), against the pre- 
sent respondent Nagnath Arjun Kawale, 
for jeviction. It related to the premises 
bearing Municipal House No. 114/5-B, 
situated. i in Latur. According to the aver- 
ments in the petition, the respondent 
failed to make payment of the rent as 
agreed and never paid it within-the stipu- 
lated period. It was also stated that the 
petitioner had large scale business at! 
Latur and the petitioner intended to shift 
himself to Latur from Udgir to carry on 
his business profitably and economically. 
In this connection it was further stated 
that! the petitioner bona fide intended to 
occupy the house premises let out to the 
respondent for personal use. He had no 
other premises of his own in his occupa- 
tion|where he could carry on his business 
and provide residential accommodation. 





2. In the further paragraph of the 
petition, it is stated that the petitioner 
intended to demolish and reconstruct the 
premises which were in a dilapidated con- 
-dition.. They had become dangerous: 
they may collapse at any time, and so far 
the safety of the property and for proper 
and reasonable use, the premises required 
immediate reconstruction. In this con- 
nection, it is added that the petitioner 
intended to keep the premises for himself 
after reconstruction. 





3. A bare reading of these aver- 
ments in the petition would show that 
recourse is taken to three clauses; firstly 
of the wilful default, secondly of personal 
need: for business-cum-residence, and 
thirdly of necessity to reconstruct the 
premiisés wherein it is also added that the 
_reconstructed premises would be used for 
3 personal occupation. 


i 4. The application was resisted on 
all the grounds. The learned Rent Con- 
‘troller, however, accepted all contentions 
of the present revision-petitioner. An 
order is accordingly passed by the Rent 
Controller, Latur, ordering vacation of 
the premises by the tenant. 


j 
i 


5. In appeal preferred by the 
tenant, the learned Assistant Judge, Latur 
dismissed the’ petition, and set aside the 
order passed by the learned Rent Con- 
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troller as he was not satisfied by any ôf 
the grounds made out by the petitioner. 


6. Section 15 of the Hyderabad 
Rent Act speaks of the eviction of 
tenants. Géneral proposition is mention- 
ed in clause (1) that a tenant shall not 
be evicted, whether in execution of a de- 
cree or otherwise except in accordance 
with the provisions of the section. Sub- 
section (2) initially states of giving of the 
notice and applying to the Controller. 
This has been done-in our case. Clause (1) 
of sub-section (2) runs as follows:’ 


“2 (1) that the tenant has not paid or 
tendered the rent due by him in respect 
of the house, within fifteen days after the 
expiry of the time fixed in the agreement 
of tenancy with his landlord or in the 
absence of any such agreement by the 
last day of the month next following that 
for which rent is payable or 

* * ey 

We are not concerned with the further 
provisions of clause (2) of Section 15 of 
the Act. This would be the clause to be 
looked into for purposes of finding out the 
default and.non-payment of rent. CL (3) 
of the said Section 15 relates to the vaca- 
tion of the premises for personal occupa- 
tion. There is no dispute that the part, 
which is in the occupation of the respon- 
dent, is used by him for non-residential 
purposes. As such, we will be concerned 
with sub-clause (iii) of clause (3) (a) of 
Section 15, which runs as follows: 


“A landlord may subject to the provi- 
sions of clause (d) apply to the Controller 
for an order directing the tenant to put 
the landlord in possession of the house—- 


he 
Gi) eaters 


(iii) In case it is any other non-resi- 
dential house, if the landlord is not oc- 
cupying for purposes of a business which 
he is carrying on, a non-residential house 
in the city, town -or village concerned 
which is his own or to the possession of 
which he is entitled; ` 

* * eo 
It is sub-clause (iv) of clause (3) (a) of 
Section 15, which deals with the eviction 
on the ground of reconstruction, to which 
we can advert later on. 


> OF, As regards the default, there is 
no dispute that on the. date of the filing 


1976 
of the application, viz., 10-6-1968, all the 
rent was not paid. Prima facie, therefore, 
the case would be covered by sub- 
clause (1) of clause (2) of Section 15. In 
his written statement the respondent con- 
tended that the rent prior to 1966 — Diwali 
“— when the year was ending for pay- 
ment of the yearly rent — was paid to 
the previous owner. He further averred 
that the rent for the years 1966-67 was 
sent by money order but the revision- 
petitioner did not accept it. Unfortunate- 
ly, money order coupon was not produced 
on record when the matter was heard by 
the Rent Controller. Obviously, it was a 
lapse on the part of the respondent- 
tenant. An application was made in the 
lower Appellate Court for production of 
that receipt. But treating it as an appli- 
cation for additional evidence, which was 
not warranted at that stage, that applica- 
tion was rejected. The question, there- 
fore, for consideration before us would 
be whether in these circumstances of the 
case, it could be said that a default exists, 
The Appellate Court has given a finding 
of fact, that the respondent was not a de- 
faulter. Although there was no evidence 
directly showing that the revision peti- 
tioner had refused to accept the money 
order, he relied upon certain circum- 
stances. It appears that in the year 1968 
itself a Civil Suit was filed in the Court 
(ot the Civil Judge, Latur, for the recovery 
of rent. In the written statement filed in 
that suit, a plea was taken by the pre- 
sent tenant that he had remitted the rent 
for the years 1966-67 by money order but 
the same was refused. He is, thus, consis- 
tent right since 1968 in saying that the 
money order was-sent and the money 
order was refused. Now that suit was 
dismissed as claim was settled fully out 
of Court. It would give an indication that 
the entire claim as was made by the pre- 
sent revision petitioner was not sought to 
be recovered, otherwise there should have 
been a decree on admission. ‘Therein lies 
the element of acceptance of the case 
“made by thé respondent-tenant. When a 
finding of fact has been arrived at on such 
circumstances, it need not be disturbed. 
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Consequently, although there was non- 
payment, and payment of rent subsequent 
to the filing of the application, the de- 
fault need not-be looked upon as a wilful 
default. As such the tenant would be 
entitled to the protection given in the 
Proviso which runs as follows: 


“Provided that in any case falling 
under clause (1) if the Controller is satis- 
fied that the tenant’s default to pay or 
tender rent was not wilful he may, be- 
fore making an order as aforesaid, give 
the tenant a reasonable time, not exceed- 
ing 15 days, to pay or tender the rent to 
the landlord up to the date of such pay- 
ment or tender.” i 


The present appeal must, therefore, fail 
on the grounds of wilful default. 


8. As regards the personal re- 
quirement, it is not only that the land- 
lord requires the premises for his own 
use, but that he should not be occupying 
any such building in the city, town or 
village concerned which is his own or en- 
titled to the possession of such premises. 
The learned counsel for the petitioner 
could not dispute that other premises were 
already in the occupation of the landlord 
and they were used for his business. His 
plea stands on the footing of expansion of 
business. But since all the elements of 
concerned sub-section are not satisfied, it 
would be difficult to grant a relief in his 
favour on the basis of personal require- 
ment. When thus the landlord has other 
shop-premises in his possession at Latur 
itself, his prayer for possession of the dis- 
puted premises has to be disallowed. -. 


$. What now remains is the find- 


ing whether for purposes of reconstruc- 
tion etc. the present premises could be 


made over to the: revision petitioner. 
Clause dealing with this requirement is 


sub-clause (iv) of Section 15 (3) (a). It 
runs as follows: 


“A landlord may subject to the provi- 
sions of clause (d) apply to the Controller 
for an order directing the tenant to put 
the landlord in possession of the house— 


| 
| 
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| (iv) if thé landlord desires to carry 
out essential repairs or alterations to the 
house which cannot be made without the 
tenant vacating the house, bona fide, re- 
quires the house for the purposes of build- 
ing or re-building or for making substan- 
tial additions which cannot be made with- 
out the tenant vacating the house: 


Provided that a person who becomes 
landlord after the commencement of the 
tenancy by an instrument inter vivos 
shall not be entitled to apply under this 
clause before the expiry of three months 
from the date on which the instrument 
was registered : 

i 

| Provided further that where a land- 
lord has obtained possession of a house 
under this clause, he shall not be entitled 
to apply again under this clause— 


(i) in case he has obtained possession 
” of a residential house, for possession of 
another residential house of his own; 
1 

(ii) in case he has obtained possession 
of a non-residential house of his own, for 
possession of another non-residential 
house: 


i Provided. further that where a land- 
lord has obtained possession of a house 
under sub-clause (iv) he shall on the 
completion of the work of repairs, altera- 
- tions, building, re-building or making ad- 
ditions giving the tenant the first prefer- 
ence for occupying the house on such 
terms as may be settled by the Con- 
troller.” 

1 

i 10 In our case the landlord has 
applied to the concerned Municipal Au- 
thority and got the plans for rebuilding 
sanctioned. He has also put forward his 
case in the petition that the premises are 
in a dilapidated condition; they have be- 
come dangerous; they may collapse any 
time. In countering these averments ap- 
pearing in paragraph 6 of the. petition, 
the respondent-tenant has only stated that 
his business in Udgir is very big, the suit 
premises are also big, a part of it could 
be utilised by the landlord for purposes 
of godown etc., and that the landlord does 
not need the portion which is in the oc- 
cupation of the tenant. He further adds 
that he would suffer irreparable loss and 
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closure of business in case he is made to 
vacate. It is worth noticing that the aver- 
ments regarding the condition of the 
building are not at all touched in the 
pleadings filed by the tenant. 


11. At the time of hearing, the 
landlord made out a case on oath that the* 
suit premises were dilapidated and may 
collapse. There is no cross-examination 
on that point. So far as respondent No. 1 
tenant is concerned, although there was 
no specific pleading at the time of the de- 
position, he denied that the premises were 
in a dilapidated condition or may collapse. 
Curiously enough, there was no cross- 
examination on this aspect also. 


12. Thus, so far as the pleadings 
are concerned, the case made out by the 
landlord is not denied, and at the time of 
hearing there is only word against word. 
No further material was placed before the 
Court for finding out the condition of the 
house and whether the desire of the land- 
lord to reconstruct the house on the 
ground of it being in a bad condition, is 
bona fide or mala fide. In the absence of 
specific pleadings and on the material 
already noticed, it is difficult to hold that 
the premises are not old or that the de- 
sire to reconstruct the premises by the 
landlord because they are old or dilapi- 
dated, is not bona fide. 


13. At the time of arguments, the 
learned counsel for the petitioner laid 
stress on the latter part of sub-clause (iv) 
of Section 15 (3) (a), saying that the land- 
lord bona fide required the house for pur- 
poses of rebuilding and making substantial 
additions which could not be made with- 
out the tenant vacating the house. In 
countering these contentions the counsel 
for the respondent emphasised that the 
landlord has other shops in Latur itself 
and- he was occupying some portion of the 
very building in which the tenant is in 
possession. There is no dispute that the 
hind part of the present building is under 
the control of the landlord. It appears 
that he has kept it vacant. The question 
would be whether on that account it could 
be said that the desire to reconstruct is 
not bona fide. : 


y 


14, Let us not mix the two con- 
cepts, viz., personal requirement and re- 
construction, resting on the grounds of, 
the dilapidated worn out structure and 
its subsequent utilisation in case it is 


allowed to be rebuilt. 
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15. When the discussion centred 
round this aspect, Mr. Dudhat, invited my 
attention to the third proviso to sub- 
clause (iv) of Section 15 (3) (a). Accord- 
ing to that proviso, on completion of the 
-work of repairs ............ rebuilding or 
making additions or of such other nature 

was are allowed by sub-clause (iv), the first 
preference for occupation is to be given 
to the tenant. The learned Counsel for 
the tenant argues that inasmuch as the 
landlord has not come forward to give 
that preference, his desire to rebuild 
should not be taken as bona fide. That 
may be far-fetched. If he has not come 
forward and if the clause is attracted, ap- 
propriate direction could be given by the 
Court. That can be no test for holding 
the desire mala fide. 


16. However, Mr. Dudhat, for the 
revision-petitioner has argued that this 
proviso will have no application at all to 
our case. In the first place, he submits 
that the proviso is ‘a proviso to proviso 
No. 2. In the second place, he submitted 
that the very wording of the. proviso 
would show that it would be applicable 
only when premises are required to be 
given over to persons other than the 
landlord. If the landlord could keep the 
premises for himself, no question of oc- 
cupation by others or of giving prefer- 
ence could arise. 


17. The first contention ` of Mr. 
Dudhat cannot at all be upheld. Reading 
of the three provisos which are cited 
above would show that they are all in- 
dependent provisos having a separate 
sphere of action. The first proviso con- 
tains a bar to the application of Cl. (iv) 
of S. 15 (3) (a) although the desire to re- 
construct may be bona fide. The bar is 
on the basis of the duration of ownership 
so that there can be no transfer of pro- 
perty with ulterior motives. .The second 
proviso prohibits the landlord from 
making use of the same ground again and 
again. In other words, if once possession 
has been obtained for such purpose, then 
it cannot be invoked a second time. It 
is the third proviso which gives some 
protection to the tenant’s right simplici- 
ter. The proviso and the sub-clause (iv) 
go to show the following scheme. There 
is a desire. of the landlord to reconstruct, 
that desire is to be tested on the bona 

“lfides. If the Court is satisfied about the 
bona fides, then the reconstruction should 
be allowed. But how to use the premises 
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after reconstruction is given in the third 
proviso.’ ‘There is nothing in sub-cl. (iv) 
indicating the type of construction or the 
area of the premises after reconstruction. 
A particular tenant may, therefore, be 
able to seek protection in case he is pre- 
pared to pay proposed higher rent look- 
ing to the renovated building, amenities, 
facilities and the quality of construction. 
In a given case, the tenant may not be 
able to take advantage of this liberty. In 
my opinion, it is for this reason that the 
word ‘preference’ has come in. In other 
words, the liberty given to the tenant ap- 
pears to be one of the dominant considera- 
tion. The question of preference comes in 
depending upon the volition of the tenant 
who is given that liberty. In my opinion, 
it cannot be equated with landlord’s voli- 
tion to give the premises for occupation 
or not to give them for occupation. Other- 
wise, what cannot be done directly could 
be allowed to be done indirectly. The 
present case is an apt illustration of it 
The landlord is taken as not entitled to 
get the premises for personal occupation. 
The scheme of the Act ig not satisfied and 
requirements are not complied with as 
he thas other premises and yet ‘by re- 
constructing the house, he may have the 
liberty of using the premises for himself. 
In fact, if the desire to reconstruct: was 
only on that ground, in the circumstances 
of the present case it could have been 
said that it was not a bona fide desire 
but a desire to flout the effect of the other 
provisions. Since other circumstances 
exist I have arrived at a finding that the 
desire to reconstruct is bona fide. These 
circumstances, however, cannot be allow- 
ed to be. exploited by mere assertion that ~ 
after the reconstruction, the entire build- 
ing would be at the disposal of the land- 
lord. I feel, therefore, that the present 
proviso will come into play and the vacat- 
ing tenant would have the first preference 
for occupying the house. Of course, the 
terms of such occupation, inclusive of the 
area, location etc. would all have to be 
determined and settled by the Controller. 


18. In substance, therefore, on the 
ground of reconstruction, the appeal will 
have to be allowed. Protection in terms 


of the proviso would have to be given 
and the said direction should be utilised 
by the tenant-respondent by approaching 
the Controller at the appropriate time. 
Looking to the circumstances of the case, 
I think there should be no order as to 
costs, : 
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| 19. ` Rule made sodas: under Sec- such. terms as may be settled by the Con- 
tion 15 (3) (a); the landlord-petitioner. is troller who could ‘be approached by the- 
allowed to reconstruct the premises in parties at the appropriate time. 

. dispute. ‘The ‘tenant-respondent is,: there- 








"=. fore, directed ‘to put the landlord in pos- 20. No order as to coats. 
. session. After the premises are re-built, . ‘ Order accordingly. - 
: me tenant-respondent will have the first i 
-_ preference for occupying the house on ee Í g 
T 
zit 
END 
| 
s 
ji 
t 
i 
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„exercise of its power of revision is that 
- the State Government must consider it fit 
to do so, This consideration is not-entirely 
- subjective but must obviously be, based: on 


objective facts, The object of such a con- 


sideration can only be furthered by hear- 
ing the parties who cannot only bring be- 
fore the State Government all relevant 
facts- for consideration but can assist the 
State Government to arrive at the correct 
conclusion on the issue, It would not be 
proper for the Court to limit the two re- 


quirements enjoined by the provision as. 


applicable to cases of positive decision to 
revise only and not to cases of negative 
decision not to revise the order earlier 
made under Section 6 (3). (Para 7) 
The adjudication contemplated by 
this provision is quasi-judicial in charac- 
ter which also requires due compliance 
with the principles of natural justice. 
(Para 8) 
Where the ‘State Government causes 
the application for revision to be consi- 
dered by an Advisory Committee, admin- 
istratively set up to help the State Gov- 
ernment in securing expert advice on the 
subject, the hearing furnished by the said 
Committee for the purpose of tendering 
its advice could be no substitute for the 
hearing by the State Government pres- 
cribed by the proviso to Section 6 (3). AIR 
1959 SC 308, Ref. (Para 9) 
Where the State Government failed 
to fulfil its obligation of hearing the les- 
see before rejecting the prayer for revi- 
sion and before coming to its conclusion 
that it was not a fit case for revision, the 
State Government also violated the prin- 
ciples of natural justice when it failed to 
disclose the recommendation of the Ad- 
visory Committee to the respondent in 
making the impugned order. The im- 
pugned order suffers the illegality of not 
“complying with the provision of the pro- 
‘viso to Section 6 (3) and in not fulfilling 
the requirement of the principles of 
natural justice, (Para 9) 


Cases Referred: Chronological Paras 
AIR 1959 SC 308 = 1959 Supp (1} SCR 
319 : S 9 


P. K. Sengupta and Subimal Mitra, 
for Appellant; Bikash Sen and B, N. 
Chatterjee, for Respondents. - 

ANIL K. SEN, J.:— This appeal 
under Clause 15 of the Letters Patent by 


the State of West Bengal raises a ques- ` 


tion as to whether it is incumbent for 


the said Government to hear the appli- ` 


cant-lessee in rejecting an application for 
review. preferred by’ such a. lessee under 
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the proviso: to Section 6 (3) of the West - 
Bengal -Estates Acquisition’ Act, 1953 


- (hereinafter referred to as the ‘said Act). 


The relevant facts are not in dispute and 
may be set out. ‘shortly. ae hi ne 


1-Ä; The respondent company is 
a lessee in respect of a tea garden situate 
within the Alipurduar Police Station in 
the District of Jalpaiguri. By an order 
dated August 1, 1969, the State Govern- 
ment determined the quantum of land 
required for the garden and as such re- 
tainable by the respondent and declared 
an area of 437.30 acres of land held by 
the respondent to be surplus to the re- 
quirement of the tea garden so that the 
said area was to vest. By a memo dated 
March 16. 1970, the respondent was in- - 
formed of the aforesaid order and was di- 
rected to deliver possession of the land so 
declared surplus, On May 4, 1970, the 
respondent filed an application for revi- 
sion of the said order dated August 1, 
1969, under the provision of the proviso 
to. Section 6 (3) of the said Act. The ap- 
plication so filed by the respondent was 
entertained by the State Government and 
the State Government by an order dated 
June 19, 1970, directed stay of execution 
of the order of vesting under revision. . 
The State Government in its turn sent the 
said application to the Jalpaiguri District 
Tea Estate (Resumption of Land) Advi-° 
sory Committee for its recommendation. 
The said Committee heard the respondent 
in support of the application for revision 
and made its recommendation: -On the 
basis thereof, by an order dated May 2, 
1972, the State Government rejected the 
respondent’s application for revision. In 
so doing, the State Government, however, 
neither disclosed the recommendation of 
the Advisory Committee to the respon- 
dent nor did it itself hear the respondent. 
The respondent challenged the validity of 
the aforesaid order dated May 2, 1972, 
rejecting the application for revision in a 
writ petition which succeeded in the 
trial court, and hence the above appeal. 


2. The learned Judge, Chittatosh 
Mookherjee, J., held: that both the deter- 
mination.in terms of Section 6 (3) and 
the revision thereof under the proviso to - 
the said sub-section involved exercise of 
quasi-judicial powers which called for 
due compliance with the principles of 
natural justice.. According to the learn- 
ed Judge though. the respondent might 


‘have been heard. in support of its appli- 


cation for revision by the. Jalpaiguri 
District Tea. Estate (Resumption of Land) 
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Advisory Committee set up by the 
Government administratively it was 
cumbent on the part of the State Govern- 
ment to disclose its recommendation to 
the; respondent and -itself hear the res- 
_porident before it could reject the same. 
- That admittedly not having been done, 
the’ State Government acted clearly in 
breach of the principles of natural jus- 
tice which renders the impugned order 
liable to be set aside. In that view, the 
learned Judge set aside the impugned 
order dated May 2, 1972, whereby the 
State Government had rejected the res- 
pondent’s application for revision and di- 
rected re-hearing of the said application. 
Feeling aggrieved by this decision, the 
State Government has preferred this ap- 
peal, 


l3, Mr. P. K. Sengupta, the learned 


. Government Pleader appearing in sup- 
port of this appeal has raised a solitary 
point to the effect that when the State 
Government thought it fit not to revise 
the order earlier made under Section 6 
(3) |it was not necessary for the State 
Government to hear the respondent in 
support of their application for revision. 
According to Mr, Sengupta, the statute 
had provided no right of revision to the 
respondent, the particular provision in 
the; proviso to Section 6 (3) is an enab- 
ling provision which vests powers in the 
State Government to revise an earlier 
order made under Section 6 (3) when it 
thinks fit to do so and the said provision 
further provides that it is only where the 
State Government proposes to revise the 
earlier order it hag to hear the lessee but 
not; when the State Government refuses 
to revise because of the fact that the 
> State Government thinks it to be not a 
-fit case for revision, Hence, according to 
Mr: Sengupta, the learned Judge in the 
trial Court was in error in holding that 
failure on the part of the State Govern- 
ment to hear the respondent prior to re- 


State 


jecting their application for revision had- 


vitiated the order dated May 2, 1972, re- 
fusing to revise the earlier order made 
under Section 6 (3). 


i 4. The contention so ‘raised by 
Mr. Sengupta in support of the appeal has 
been contested by Mr. Sen, the learned 
advocate for the respondent. 


5. The point thus raised before us 
would réquire . finding out the true im- 
‘port and requirement of the provision of 
the: proviso to Section 6 (3) of the said 
Act. Section 6 (3) and its proviso provi- 
des as follows:— - 


State v. Kohinoor Tea Co. (Sen J.) 
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"(3) In the case of land comprised in. 
a tea garden, mill, factory or workshop 
the intermediary, or where the land is 
held under a lease, the lessee shall be 
entitled to retain only so much or such 
land as, in the opinion of the State Gov- 
ernment, is required for the tea, garden, 
mill, factory or workshop, as the case may 
be, and a person holding under a lease for 
the purpose of assessment of compensation 
be deemed to be an intermediary. 
Provided that the State Government 
may, if it thinks fit so to do after review- 
ing the circumstances of a case and after 
giving the intermediary or the lessee, as 
the case may be, an opportunity of being 
heard, revise any order made by it under 
this sub-section specifying the land which 
the intermediary or the lessee shall be 
entitled to retain as being required by 
him for the tea garden, mill, factory or 
workshop, as the case may be.” 


6. The above proviso incorporated 
by the West Bengal Estates Acquisition 
(Amendment) Act, 1969, undoubtedly 


vests in the State Government a power 
to revise an earlier order made under 
Section 6 (3) of the Act. Whether this 
Provision confers any right on the inter- 
mediary or the lessee to have the order 
under Section 6 (3) revised or not in a. 
wider question, which in our opinion, 
need not be gone into in the present case: 
Nonetheless, when the power to revise is 
so vested, the State Government can do 
so not only proceeding on its own but 
also by proceeding on an application filed - 
by an intermediary or a lessee, There is 
no bar in law to the State Government 
entertaining an application for such revi- 
sion, as it has done in the present case 
when the application made by the respon- 
dent was duly entertained and the pro- 
ceeding was initiated for considering whe- 
ther the earlier order made under S. 6 (3) 
should or should not be revised, There- 
fore, the only question that requires ‘con- 
sideration is as to whether the State Gov- 
ernment had lawfully rejected the appli- 
cation for revision which it earlier enter- 
tained, This would necessarily lead us 
to consider whether in disposing of such 
an application for revision the State 
Government is required to fulfil the prin- 
ciples of natural justice and itself give a 
hearing to the intermediary or the lessee 
as enjoined by the proviso itself, Accord- 
ing to Mr: Sengupta the question of ful- 
filling the requirement of the principles 
of natural justice or giving a hearing 
would arise only where. an order lawfully _ 
made under Section 6 (3) of the Act is 
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sought to be revised, . But according to 
him, no such requirement 
the State Government refusés to-do so 
on the view that it is not. a fit case for 
any such revision. We are, however, un- 
able to accept such a qualified interpre- 
tation of the requirement of the provi- 
sion in the proviso to Section 6 (3). of the 
said Act. 


; 7. We have set out the proviso 
hereinbefore. The said provision in em- 
powering the State Government to revise 
an earlier order made by it under Sec- 
tion 6 (3) in a fit case enjoins that fitness 
or otherwise should be adjudged on ful- 
filment of two conditions, namely, (i) re- 
view of all the. circumstances of a case 
and (ii) hearing the intermediary or the 
lessee, This provision provides for a wide 
power of the nature of review not on any 
limited grounds like error or omission in 
the earlier adjudication but on making 
out a fit’ case for review. Even subse- 
quent events and developments may be 
taken into consideration in deciding the 
fitness or otherwise of the case for revi- 
sion, Therefore, the only pre-requisite 
to the exercise of its power of revision 
is that the State.Government must con- 
sider it fit to do so. This consideration 
in our view is not entirely subjective but 
must obviously be based on objective 


|facts, The object of such a consideration 


can only be furthered by hearing the 
parties who cannot only bring before 
the State Government all relevant facts 
for consideration but can assist the State 


. {Government to arrive at a correct con- 


clusion on the issue. That obviously is 
the reason why the provision itself pres- 
cribes that in considering the fitness or 
otherwise the State Government must 
review all the circumstances and also 
hear the intermediary or the lessee. 
Though always the decision would lie 
with the State Government yet so far as 
the intermediary or the lessee is con- 
cerned, at times a negative decision by 
the State Government is as much import- 
ant as the positive one -and ag such, it 
would not be proper for us to limit the 
two requirements enjoined by the provi- 
sion as applicable to cases of positive de- 
cision to revise only and not to cases of 
negative decision not to revise the order 
earlier made under S. 6 (3), In our opin- 
ion, the State Government is required to 
review the circumstances and hear the 
lessee or the intermediary in order to 
find out whether the case is a fit one for 
revision or not so that even in arriving 
at a decision that it is not a fit case for 
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[Prs. 6-9] Cal. 435 


such is the requirement in dealing with 
bona fide*cases for- revision under the 
proviso under ‘consideration, 

“8. Apart from the aforesaid 
quirement of the..statute itself we agree 
with the learned Judge in the trial Court 
that the adjudication contemplated by 
this provision is quasi judicial in charac- 
ter which also requires due compliance 
with the principles of natural justice. 


9. It is no doubt ‘true that the 
State Government caused the application 
for revision to be considered by an Ad- 
visory Committee. That was a Commit- 
tee administratively set up to help the 
State Government in securing expert ad- 
vice on the subject but the hearing fur- 
nished by the said Committee for the 
purpose of tendering its advice could be 
no substitute for the hearing by the 
State Government prescribed by the 
proviso to Section 6 (3). Under the sta- 
tutory provision it is for the State Gov- 
ernment to decide whether the order 
made under Section 6 (3) is to-be revised 
or not. The statute further provides that 
in so deciding the intermediary or the 
lessee is to be heard. It is settled prin- 


ciple that if it is for the State Govern-! 


ment to decide and decide aftér hearing 


the intermediary or the lessee, the hear-| ` 


ing furnished by the Advisory Committee 
cannot furnish any lawful substitute for 
hearing by the State Government, In 
such cases, hearing by one person and 
decision by the other renders the provi- 
sion for hearing nugatory. (See G. Nages- 
war- Rao v. A. P. S. R. Transport Corpo- 
ration, AIR 1959 SC 308), That being 


the position, on the facts of the presenti- i 


case, the State Government failed to ful- 
fil its obligation of hearing the lessee-res- 
pondent before rejecting the prayer for 
revision and before coming to its conclu- 
sion that it was not a fit case for revi- 
sion. The State Government alsò violat- 
ed the principles of natural justice when 
it failed to disclose the recommendation 
of the Advisory Committee to the 
pondent in making the impugned order. 
In our opinion, therefore, the learned 
Judge in the trial Court was right in his 
conclusion that the impugned order suf- 
fers the illegality, of not complying with 
the provision of the proviso to Section 6 
(3) and in not fulfilling the requirement 
of the principles of natural justice, The 
only -point raised in support of this ap- 
peal fails and is overruled. : 


` revision the. State Government has to ful-| 
‘fil both the requirements of the provision. 
- We, however, make ourselves clear that|’ 


re- ` 


Tes-| > 
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` 10. The appeal, therefore, - fails 

and is dismissed. There will be no order 
as to costs. 

- M. N. ROY, J:— I agree. 


Appeal dismissed. 
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Anchal Bhusan Bose and others, Peti- 
tioners v, The State of West Bengal and 
others, Respondents. 


Civil Rule Nos. 2748 (W) of 1972, 
and°17725 (W) of 1975 and F. M. A. Ts. 
Nos, 2555-60 of 1974, D/- 14-5-1976.* 

(A) Constitution of India, Articles 
31-A, 31-B — Statutes specified in 9th 
Schedule are protected by Article 31-B 
irrespective of provisions in Article 31-A. 

» Acts or Regulations specified in the 
Ninth Schedule are protected by Article 
31-B irrespective of the provisions con- 
tained in Article 31-A. (Para 23) 

The operation of Article 31-B cannot 
be limited or restricted by anything con- 
tained in Article 31-A, The two Articles 
are independent of each other and stand 


on their own strengths. AIR 1965 SC 
1096 and AIR 1952 SC 252 and AIR 1973 
SC 1461, Followed, (Para 22) 

(B) Constitution of India, Article 


31-B — Inclusion of West Bengal Land 
Reforms (Amendment) Act 1972 in 9th 
Schedule — Effect — Act is immune from 
attack on ground of constitutional invali- 
dity. (West Bengal Land Reforms 
ee Act (12 of 1972), Pre.) 
(Para 29) 


© Constitution of India, Article 31-A 
Secon Proviso — It does not constitute 
basic feature of Constitution. 

The second proviso to Article 31-A 
cannot be said to be a basic feature or es- 
sential element of the Constitution. 

(Para 29-A) 


. A basic feature or essential element 
of the Constitution means one of the fun- 
damental principles on which the Con- 
stitution is based, These fundamental 
principles uniformly and without excep- 
tion, apply to or affect all the citizens of 
the Republic of India. The second pro- 
viso to Article 31-A does not apply to or 
affect all the citizens and cannot be treat- 
ed as a basic feature or essential element 
of 'the Constitution. (Para 29-A) 


* (Against judgment of Banerji, J., report- 
ed in (1974) 78 Cal WN 639). 
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(D) West Bengal Land Reforms 
(Amendment) Act (12 of 1972), Section 
14-M — Constitutional validity. (Consti- 


tution of India, Article 14.) _ 


The object of Land Reforms is to en- 
sure equitable distribution of land in the 
rural areas, Fixation of ceiling of an in- 
dividual with reference to the number of 
family members is rational. It has a 
reasonable nexus with the object of land 
reforms, (Para 31-A) 

(E) West Bengal Land Reforms 
(Amendment) Act (12 of 1972), Sections 
14-L and 14-M — Constitutional validity. 
(Constitution of 
2nd Proviso), (1974) 78 Cal WN 639, Re- 
versed. 

Sections 14-L and 14-M of the ‘Act 
which reduces the ceiling limit prescrib- 
ed by the West Bengal Land Reforms 
Act (1955) does not contravene Article 
31-A (1) 2nd Proviso even if they do not 


provide payment of compensation for re-. 


duction in the ceiling limit. (1974) 78 Cal 
WN 639, Reversed. (Para 36) 

The ceiling limit introduced by Sec- 
tion 14-M of the Amendment Act 12 of 
1972 which came into force on February 
15, 1971, is the ceiling limit under the 
law for the time being in force within the 
meaning of the second Proviso to Article 
31-A (1). Sections 14-L and 14-M are 


intra vires even apart from the inclusion. 


of the Act in the Ninth Schedule as the 
provisions of Proviso 2 to Article 31-A 
(1) are not at all attracted. AIR 1972 SC 
2027, Followed, (Para 36) 

The fact that the 9th Schedule into 
which the Rajasthan Tenancy Act, 1955, 


India, Article 31-A (1) ~~ 


, 


was inducted provides by an explanation ` 


for payment of compensation in respect 
of acquisition in contravention of the 2nd 
Proviso to clause (1) of Article 31-A does 
not show that it was the intention of the 
legislature that the Second Proviso to 
Article 31-A (1) would not be affected by 
anything done under Article 31-B, The 
‘explanation’ is applicable to the Rajas- 
than Tenancy Act only, The express 
words of the Constitution go to show that 
the other Acts in the Ninth Schedule are 
not linked up with Article 31-A. 
(Para 38) 
It cannot also be said that the ‘ex- 
planation’ goes against national unity and 
integrity. A reference to Items Nos, 14 
and 18 in List II in the Seventh Schedule 
to the Constitution would show that 


whatever a State does with regard to its ` 


own land has nothing to do with national 
unity and integrity. In this connection 
reference may also be made to Item No. 
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42 in List IIT — Concurrent List in the 
Seventh Schedule to the Constitution 
which provides for acquisition and requi- 
sition of a property, The State, there- 
fore, is free to legislate on these sub- 
jects also. The argument based on the 
basic feature of national unity and integ- 
rity cannot, therefore, be upheld. 
(Paras 39, 40) 
(F) West Bengal Land Reforms 
(Amendment) Act (12 of 1972), Section 
14-Q (2) — Fixation of ceiling relating to 
orchards — Constitutional validity. (Con- 
stitution of India, List TI, Item 18.) 


’. Item 18 in List II in the Seventh 
Schedule to the Constitution gives a State 
Legislature the widest possible powers to 
legislate on lands, Further agrarian re- 
forms comprehend a large variety of acti- 
vities of the State for the development 
of the rural economy, the creation of 
self-sufficient and self-reliant villages and 
improvement of the standards of living 
of the rural population, AIR 1972 SC 
425 and AIR 1965 SC 432, Followed. 

(Para 47) 


Assuming, therefore, that an ‘orchard’ 
is not agricultural land, the State Gov- 
ernment cannot be prevented from taking 
over land comprised in orchards for be- 
ing utilised for the development of rural 
economy or creation of self-sufficient vil- 
„lages. It cannot therefore be said that 
taking over of orchards would be going 
beyond the scope of agrarian reforms. 

(Para 48) 

(G) West Bengal Land Reforms 

(Amendment) Act (12 of 1972), Section 
14-K (e) — Definition of an orchard — 
` Scope — It does not form part of an es- 
tate within Article 31-A (2) of the Con- 
stitution, (Constitution of India, Article 
31-A (2)). (Para 50) 
(H) West Bengal Land Reforms 
(Amendment) Act (12 of 1972) Section 
14-P — Constitutional validity — Section 
does not contravene Article 31-A (1) 2nd 
Proviso, (1974) 78 Cal WN 639, Reversed. 

Section 14-P of the Act does not suf- 
fer from any constitutional invalidity. 
Neither it recognises transfer of land 
during the specified period nor it affords 
protection to the interest of the trans- 
feree, The entire land including land 
held by the transferee is to be taken into 
consideration for the purpose of the ceil- 
ing. There is, accordingly, no question of 
attracting the provisions of the second 
proviso to Article 31-A (1) to Act 12 of 
1972-in respect of Sections 14-P and 35. 
(1974) 78 Cal WN 639, Reversed: AIR 
1972 SC 2097, Disting, - (Para 52} 
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Cases ` Referred: Chronological Paras 
AIR 1973 SC 1461 =-1973 Supp SCR 1 
1, 16, 24,°26, 27, 29 


AIR 1972 SC 425 = .(1972) 1 SCR 1055 
À i 44, 46 
AIR 1972 SC 2027 =-(1973) 1 SCR 399 

7 35 


AIR 1972 SC 2097 = (1973) 1 SCR 326 51 
AIR 1969 All 43 16 
AIR 1965 SC 632 = (1965) 1 SCR 82 46 
AIR 1965 SC 1096 = (1965) 1 SCR 636 
22, 28 

AIR 1952 SC 252 = 1952 SCR 889 = 1952 
SCR 1020 20, 21 
AIR 1945 PC 156 = 72 Ind App 241 20 


In Civil Rule No, 2748 (W) of 1972: 

Bimal Kumar Datta, Tapan Kumar 
De, for Petitioner; Gouri Nath Mitter, 
Advocate-General, Dipankar Gupta, 
Standing Counsel, Paritosh K. Mukherjee, 
Suprakash Banerjee and Samarjit Gupta, 
for the State; Gouri Nath Mitter Advo- 
cate-General, Samar Banerjee, for the 
Union of India, S. C, Bose and Bhagabati 
Pr, Banerjee, for the Attorney-General. 

In Civil Rule No. 17725 (W) of 1975: 

Bimal K. Datta and Tapan K. De, for 
Petitioner; G. N. Mitter, Advocate-Gene- 
ral, Dipankar Gupta, Standing Counsel, 
Chandidas Roy Choudhury and Sundara- 
nanda Pal, for the State. 


In F. M. A, Ts. Nos, 2555-60 of 1974: 


Dipankar Gupta and Tapan Kumar 
Sen Gupta, for Appellants; Nani 
Coomar Chakrabarty Nirmal Chou- 
dhury and Nihir K. Roy (in C. R. No. 
2555 of 1974), Basanta K. Panda (in C, R. 
No. 2446 of 1974), Arun K. Datta and 
Nandalal Pal (in C. R. No. 2557-58 of 
1974), Kalyanmay Ganguli (in C. R. No. 
2449 of 1974), Swadesh Bhusan Bhunia, 
Sibkumar Majumdar and Prabir Kumar 
Samanta (in C. R. No. 2560 of 1974), for 
Respondents. 


SANKAR PRASAD MITRA, C. J.:— 
This Rule has been referred to a larger 
Bench by an order of Debi Prasad Pal, 
J., made on the 22nd August, 1973. The 
petitioner has challenged the vires of cer- 
tain provisions of the West Bengal Land 
Reforms (Amendment) Act, 1972 (West 
Bengal Act XII of 1972). The petitioner's 
contention is that the Act has introduced 
provisions curtailing the ceiling of land 
which raiyats were allowed tọ retain 
under the West Bengal Estates Acquisition 
Act, 1953 and the West Bengal Land Re- 
forms Act, 1955. The relevant provisions 
of the Act are void and ultra vires Arti- ` 
cles 31 (2), 14, 19 (1) (f) and 31-A of the 
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Constitution, The validity of the Con- 
stitution (Twentyfourth Amendment) Act, 
1971 and the Constitution (Twentyfifth 
Amendment) Act 1971 have also been 
challenged in the petition. These Acts, 
however, were considered by the Sup- 
reme Court in Keshavananda v. State of 
Kerala, AIR 1973 SC 1461. The relevant 
provisions of both the Acts have been 
held to be valid, Various other constitu- 
tional points have also been raised. 


2. The Learned Judge’s attention 
was drawn to the fact that hundreds of 
rules were pending in this Court on iden- 
tical points, And a decision on this 
application by a larger Bench would help 
the disposal of all these other rules, Pal, 
J. came to the conclusion that the ques- 
tions raised were substantial questions of 
law as to the interpretation of the Cons- 
titution and should be decided by a Divi- 
sion Bench of such number of Judges as 
the Chief Justice might think fit, He has 
referred this matter under Rule 1 of 
Chapter 2 of the Rules of the Appellate 
Side. This Division Bench has been 
constituted pursuant to the said refer- 
ence, 

l3. Along with this Rule we have 
heard several other Appeals being F. M. 
A.' T. Nos, 2550-60 of 1974 as well as 

C.R. 11725 (W) of 1975 which raise iden- 
fol questions of law, Our decision on 
this application would, therefore, govern 
the said appeals and rule also. 


| 4, The West Bengal Land Re- 
forms (Amendment) Act, 1972, (West 
Bengal Act XII of 1972), obtained the 


President’s assent on May 4, 1972. 

| 4-A, By the 1972 Act the West 
Bengal Land Reforms Act, 1955 was 
amended in material aspects, The amend- 
ment with which we are concerned, is 
the insertion of a new chapter, namely, 
Chapter II-B in the Act. By this Chap- 
ter a ceiling on raiyats’ holding was im- 
posed and compensation was provided for 
excess land which would vest in the 
State, Sections 14-J to 14-Y are the 
relevant sections. There were other 
amendments also with which we are not 
concerned, 

5. The petitioners have challenged 
the vires of Chapter II-B. This challenge 
was also made in a number of other Civil 
Rules which were heard by Banerjee, J. 
By his judgment in C. R., No. 6921 (W) 
` of' 1972 (Dayamayee Debi v. State of 
West noes) delivered on 22-3-1974*. 
Banerjee, J., declared that Sections 14-L 


*(1974) 78 Cal WN 639. 
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(no Raiyat to hold land in excess of the 
ceiling area), 14-M (Ceiling area), 14-P 
(land transferred after 7th August, 1969, 
to be taken into account for determining 
the ceiling area), 14-U (restriction on 
transfer of land by raiyat), 14-V (com- 
pensation), 14-W (damages for use and 
occupation of land), and 14-Y (limitation 
on future acquisition of land) of the said 
Act are violative of the second proviso 
to Article 31-A (1) of the Constitution. 
The judgment of Banerjee, J., is reported 
in (1974) 78 Cal WN 639, The State of 
West Bengal preferred an appeal against 
this judgment and against orders on seve- 
ral other Writ Petitions to which the said 
judgment was applied. All these- appeals 
are also before us and have been heard 
along wtih this application, 

6. Since the judgment of Baner- 
jee, J., the situation has radically alter- 
ed, On June 26, 1975, there was a dec- 
laration of Emergency, By subsequent 
notifications enforcement of rights under 
Articles 14, 21, 22 and 31 of the Consti- , 
tution have been suspended. On the 7th 
September, 1974, the Constitution (Thirty~ 
fourth Amendment) Act came into force. 
By this Act the West Bengal Land Re- 
forms (Amendment) Act, 1972, has been 
berthed in the 9th Schedule being Item 
No. 81 therein, The various contentions 
of the parties before us, would have to be 
examined in the context of these new 
events, 

7. It would be useful at this stage 
to indicate some of the salient features of 
the West Bengal Land Reforms (Amend- 
ment) Act, 1972. These salient features 
are as follows:— 

1. Section 6 cf the West Bengal Land 
Reforms Act, 1955, which imposed ‘Limi- 
tations on transfer by a raiyat”? was omit- 
ted. And Chapter II-B was inserted. 
Sections 14-J to 14-Y are in this new 
Chapter. 

2. Section 14-J provides that the 
provisions of Chapter II-B shall have 
effect notwithstanding anything contrary 
to this Act or any other law for the time 
being in force. 


3. Section 14-K defines, inter alia, 
‘family’, ‘orchard’ and ‘standard hectare’. 

4. Section 14-L provides that on the 
commencement of this chapter no Raiyat 
can hold land in excess of the ceiling 
area. 

5. Section 14-M prescribes the ceiling 
area in a graduated scale with 2.50 stan- 
dard hectares for a person who is an 
adult and unmarried or who is the sole 
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surviving member of a family, 
family of two and’ more but less than 
five the ceiling area is five standard hec- 
tares and for each membér in excess of 
5 an additional .50 standard: hectare, the 
total limit being 7 standard hectares, In 
the case of any other raiyat the ceiling 
area is 7 standard hectares (A standard 
hectare means in relation to agricultural 
land, 1.00 hectare in any irrigated area 
and 1.40 hectares in any other area: and 
in relation to an orchard land equivalent 
to 1.40 hectares): vide Section 14K (f). 

6. Section 14-N provides for deter- 
mination of irrigated area, 

7. Section 14-O provides for appeal 
from order under Section 14N. 
. 8. Section 14P provides 
transferred after 7th August, 1969, shall 
` be taken into account for determining the 
ceiling area, 


9. Section 14-Q provides for ceiling 


areas for a co-operative society, company, 


co-operative farming society, Hindu un- 
divided family or a firm, 

10. Section 14-R. provides for exemp- 
‘tion of provisions of Section 14-M for 
. local authorities ete. 

11. Section 14-S provides for vesting 
of land in excess of ceiling area owned 
by a raiyat subject to the bargadar’s right 
of retention. 

F 12. Section 14-T provides for fur- 

‘nishing of return of excess land to the 
Revenue Officer within the prescribed 
time, 
Officer shall determine on receipt of a re- 
turn or on his own the extent of land 
which is to vest in the State under Sec- 
tion 14-S and take possession of such 
lands. The section provides further for 
imposition of punishment on the raiyat 
who fails to furnish return, 

13. Section 14-U provides for pro- 
hibition of transfers or dealings of land 
by ‘a raiyat after publication in the Offi- 
cial Gazette of the West Bengal Land 
Reforms (Amendment) Act, 1971.. : 


14. Section 14-V provides for- prin- 
ciples and manner of determination of 
compensation for the vesting. of land in 
accordance with the provisions of Chap- 
ter III of the West Bengal roo eave 
sition Act, 1953. 


15. Section 14-W meee for ira 
ges for use, and occupation of land in ex- 
cess of the ceiling area, i 

16. Section 14-X bars the jurisdiction 
of the Civil Courts over determination of 
any question ‘required to be decided by 
the Revenue Officer’ or other authority. 
under this Chapter, - © -- - 


Anchal Bhusan.. V. State titra C: i ) 
-For a- 


that land - 


It also provides that the Revenue 
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17. Section 14-Y imposes limitation 
on future. acquisitions | of lands by a rai- 
yat. ; Lae 

8. The arguments - of the parties 
before us were advanced on the constitu- 
tional validity of these provisicris, We 


now propose to set out -the relevant 
amendments to the Constitution made 
from time to time ‘to appreciate the 


principal contentions of the parties, 


9. The Constitution (First Amend- 
ment) Act, 1951, which came into force 
on the 18th June, 1951, introduced Arti- 
cle 31-A and Article 31-B, Article 31-A 
was as follows:— 

."31-A, Saving of laws providing for 
acquisition of Estates, etc. — (1) Not- 
withstanding anything in the foregoing 
provisions of this Part, no law providing 
for acquisition by the State of any Estate 
or of any rights therein or for the ex- 
tinguishment or modification of any such 
rights shall be deemed to be void on the 
ground that it is inconsistent with, or 
takes away or abridges any of the rights 
conferred by, any provisions of this Part 
(that is Part I — Fundamental Rights): 


Provided that where such law is a. 
law made by the Legislature of a State, 
the provisions of this Article shall not 
apply thereto unless such law, having 
been reserved for the consideration of the 
President, has received his assent. 

"31 B. Validation of certain Acts and 
Regulations, — Without prejudice to the 
generality of the provisions contained in 
Article 31-A, none of the Acts and Regu- 
lations: specified in the ninth Schedule nor 
any of the provisions thereof shall be 
deemed to be void, or ever to have be- 
come void, on the ground that such Act. 
Regulation or provision is inconsistent 
with, or takes away or abridges any of 
the rights conferred by, any of the pro- 
visions of this Part (that-is Part III — 
Fundamental Rights), and notwithstand- 
ing any judgment, decree, or order of 
any Court or Tribunal to the contrary, > 
each of the said Acts and Regulations - 
shall, subject to the power of any com- 
petent. Legislature. to repeal or amend it, 
continue in force.” 


10.: By’ the First Amendnient 13 
Acts and Regulations were placed in the 
9th Schedule. The items have gradually ` 
increased by reasons of'.. subsequent 
amendments and at present there are 124 
items in the 9th Schedule, . 

11. The Constitution 


; (Fourth 
Amendment) Act, . passed on the 


27th 


| 
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April, 1955,- made certain changes in 
Article 31-A. The changes are as fol- 
lows: — 

i“In Article 31-A of the Constitution— 

| (a) for Clause (1) the following clause 
shall be, and shall be deemed always to 
have been, substituted, namely:— 

'(i) Notwithstanding anything coun- 
tained in Article 13 no law providing 
for— 

,(a) the acquisition by the State of 
any: estate or of any rights therein or the 
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extinguishment or modification of any 
such rights, or 
‘(b) the taking over of the manage- 


ment of any property by the State for a 
limited period either in the public inte- 
rest or in order to secure the proper 
management of the property, or 


| (c) the amalgamation of two or more 
corporations either in the public interest 
or in order to secure the proper manage- 
ment of any of the corporations, or 

i (d) * * or 

! (e) the e or modifica- 
tion of any rights accruing by virtue of 
any agreement, lease or licence for the 
purpose of searching for, or winning any 
mineral or mineral oil, or the premature 
termination or cancellation of any such 
agreement, lease or licence, 

‘shall be deemed to be void on the 
ground that it is inconsistent with, or 
takes away or abridges any of the rights 
conferred by Article 14, Article 19 or 
Article 31: 


Provided that where such law is a 
law made by the Legislature of a State, 
the provisions of this Article shall not 
apply thereto unless such law, having 
been reserved for the consideration of the 
President, has received his assent. 
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' 12. The difference between the 
first amendment and the fourth amend- 
ment is that in the first amendment Arti- 
cle! 31-A protected laws relating to ac- 
quisition of estates only. In the fourth 
amendment laws relating to five other 
matters have also been given protection. 
Article 31-B remained intact. 

13. Lastly, we come to the Con- 
atitution (Seventeenth Amendment) Act 
of 1964 which was pasien on the 20th 
June, 1964. Section 2 of this Act provi- 
des: 

' “In Article 31-A of the Constitution,— 
; ' (i) in clause (1), after the existing 
` ‘proviso, the following proviso shall be 
inserted, námely:— Provided further 
that where any law makes any provision 
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for the acquisition by the State of any 
estate and where any land comprised 


therein is held by a person under his 
persona] cultivation, it shall not be law- 
ful for the State to acquire any portion 
of such land as is within the ceiling limit 
applicable to him under any law for the 


. time being in force or any building or 
structure standing thereon or ` appurte- 
nant thereto, unless the law relating to 


the acquisition of such land, building or 
structure, provides for payment of com- 
pensation at a rate which shall not be 
less than the market value thereof: 

By Section 3 of the Constitu- 
lion (Seventeenth Amendment) Act, 1964. 
Items Nos. 21 to 64 were introduced into 
the ninth Schedule. The Rajasthan Te- 
nancy Act, 1955 (Rajasthan Act III of 
1955) was Item No, 53. After Item No. 
64 an ‘explanation’ was also added, The 
explanation is as follows:— 

“Any acquisition made under the 
Rajasthan Tenancy Act, 1955 (Rajasthan 
Act III of 1955) in contravention of the 
second proviso to Clause (1) of Article 
31-A shall to the extent of the contraven- 
tion be void.” 

15. We have already stated that 
the West Bengal Land Reforms (Amend- 
ment) Act, 1972 (West Bengal Act XII of 
1972) was introduced into the Ninth Sche- 
dule by the Constitution (Thirtyfourth 
Amendment) Act, 1974. This was Item 
No, 81 in the 9th Schedule as amended. 


16. On the basis of the above con- 
stitutional provisions learned Counsel 
appearing for the petitioners herein or for 
the respondents in the appeals already 
referred to have advanced elaborate argu- 
ments, We propose in the first instance, 
to summarise these arguments to bring 
into prominence the contentions raised by 
them, These are: 


1, In Kesavananda Bharati v. State 
of Kerala, AIR 1973 SC 1461, the majo- 
rity of learned Judges has laid down that 
Parliament in the exercise of powers 
under Article 368 cannot alter the basic 
structures or features or essential ele- 
ments of the Constitution, Article 31-B 
enables Parliament and the State Legis- 
latures to pass Laws affecting the basia 
features, - Article 31-B is, therefore, un« 
constitutional, In any event, the protec« 
tion of Article 31-B is not available to 
Acts or Regulations which infringe upon 
the basic structures of the Constitution. 

2. Parliament or the State Legisla- 
tures in the exercise of ordinary legisla- 
‘tive power cannot pass any Act which is 
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hit by the provisions of, Article 13 (2). A 
Jaw made in contravention of Article 13 
(2) is void ab initio. The device of Arti- 
cle 31-B to inject life into such laws is 
unreasonable and against democratic 
principles and, as such, affects the basic 
structures of the Constitution. 

3. Assuming that Article 31-B is 
valid, the device of Article 31-B cannot 
protect Acts or Regulations which contra- 
vene the mandatory prohibitions of Pact 
HI of the Constitution, The Second pro- 
_viso to Article 31-A (1) is a mandatory 
_ prohibition imposed on the State. This 
prohibition cannot be bypassed by in- 
cluding an Act or Regulation in the ninth 
Schedule. The provisions of the West 
.Bengal Land Reforms (Amendment) Act, 
1972 relating to land ceilings referred to 
_above offend the second proviso to Arti- 
cle 31-A (1). 


4. The concept of individual right is 
the very basis of a democratic way of 


life. In the impugned Act the ceiling 
area has been fixed in relation to the 
family instead of an individual. This 


provision destroys the legal identity of 


an individual by merging the individual . 


in the family. The provisions, therefore, 
relating to the ceiling area with reference 
to the family, offend the basic structures 
of the Constitution, 

5. The opening words of Article 31-B 
are intended to make clear that Article 
31-A should not be restricted in its ap- 
plication by reason of anything contained 
in Article 31-B and are in no way calcu- 
lated to restrict the application of -Arti- 
cle 31-A, An Act included in the ninth 
_Schedule can, therefore, be tested in the 
light of Article 31-A. 


6. The opening words of Article 31-B 
‘should be construed to mean that over 
and above the provisions of Article 31-A 
certain other provisions were being in- 
. corporated into the Constitution, In view 
of these opening words the provisions of 
Article 31-A have not been touched ‘n 
the least, 

7. The ‘Explanation’ to the ninth 
schedule introduced by the Constitution 
(Seventeenth Amendment) Act, 1964 has 

. been introduced to illustrate the inten- 
tion of the legislature that there was no 
attempt to exclude the operation of tae 
second proviso to Article 31-A (1).: 

8. The second proviso to Article 31-A 
(1) was introduced by the Constitution 
(Seventeenth Amendment) Act on the 
20th June, 1964. In the statement ~ of 

` Objects and Reasons it was observed as 

follows:— f 
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“It is further proposed to provide 
that where any law makes a provision 
for the acquisition by the State of any 
estate and where any land com- 
prised therein - is held by a 
person under his personal cultivation, it 
shall not be lawful for the state to ac- 
quire any such land as is within the ceil- 
ing limit applicable to him under any 
law for the time being in force or any 
building or structure standing thereon or 
appurtenant thereto, unless the law re- 
lating to the acquisition of such land, 
building or structure provides for pay- 
ment of compensation at any rate not less 
than the market value thereof.” 


This is a new Fundamental Right 
created on the 20th June, 1964, vide G. S. 
Chooramani v. State of U. P., AIR 1969 
All 43 para. 31. Article 31-B was 
introduced by the Constitution (First 
Amendment) Act on the 18th June, 1951. 
When Article 31-B was introduced this 
new Fundamental Right was not there. 
Parliament, therefore, could not have 
taken into consideration something which 
came into force much later. The new 
Fundamental Right, therefore, could not 
be subject to the provisions of Article 
31-B, 

9. Assuming that the ‘Explanation’ to 
the ninth schedule does not give an in- 
dication of Parliament’s mind, it is a vio- 
lation of the basic feature of national in- 
tegrity inasmuch as Rajasthan would be 
enjoying privileges not enjoyed by other 
States. 

10. The second proviso to Article 31-A 
is not only a new Fundamental Right but 
is also one of the basic features of the 
Constitution, It is significant that al- 
though the Constitution was amended on 
numerous occasions, Parliament did not 
delete the opening words of Article 31-5. 
It is not open to the State to contend 
that any expression used in the Constitu- 
tion is redundant, 


11. By the Seventeenth amendment 
of the Constitution made on the 20th 
June, 1964, the second proviso to Article 
31-A (1), as we have seen, was introduc- 
ed, Reliance was placed on relevant por- 
tions of the Rajya Sabha Debates (Vol. 
48, Nos. 1-8, Official Report — 1964) on 
the second proviso. At page 1018 of the 
debate there are questions and answers 


which run thus:— 


“Shri Bhupesh Gupta: 


. On a point of clarification with re- 
gard to the new proviso that you are ad- 
ding under clause (1),-I would ask the 
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La head to kindly .follow it — I Article 19 or Article 31, There are two 
want a point to be clarified so.that there provisos-to Article 31-A (1), The first 


is no confusion. I have been informed 
betes wee, that the Swatantra Party is 
telling there in Andhra Pradesh that the 
small peasant will have no remedy to go 
to Court even if his land is taken away. 
Do J understand here that if land is ac- 
quired within the limits of the ceiling 
the peasant can go to the Court of law 
on the ground that he had not been paid 
adequate compensation.or market value ? 

Shri A. K. Sen: 

Yes, 

Shri Bhupesh Gupta: 

herefore, I understand that this will 
make it open to the peasant to go to the 
Court and challenge if he feels that it 
should be challenged, that the market 
value has not been paid for the land 
which has been acquired from him, That 
point should be made clear, 

Shri A. K. Sen: 

It is precisely so; because it limits the 
power of any State Legislature to acquire 
land| within the ceiling, except on pay- 
ment of market value, That meang there 
` can be no valid State Legislation without 
providing for payment of compensation 
of fall market value when they seek to 
acquire Jand falling within the ceiling. 
Even if that is done, it will be invalid. 
` It will‘ be challengeable even in a Mun- 
siff’s! court, 

Shri Bhupesh Gupta: 

So, he can go to a Court of Law on 
that ground. 

The Deputy Chairman: 

has been very clear, 

Shri Bhupesh Gupta: 

Let the Minister say it. It is very 
important. .- 

Shri A. K. Sen: 

I have. said it several times that it is 
precisely so.” 

17. On the basis of this debate it 
has been argued that the sanctity of the 
2nd Proviso cannot be affected by any- 
thing done under Article 31-B, 

(It is obvious that the aforesaid de- 
bate |was confined to the second proviso 
only. The impact of Article ` 31-B was 
not in the mind of the questioner or the 
Law Minister who answered the ques- 

tion.} 
18. It seems to us that Article 31-A 
gives: protection to laws enacted in res- 
pect iof certain specified matters against 
attacks on the ground that they. are in- 
consistent with or take away or abridge 
any of the rights ae by Article 14, 
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‘stands independent of it. 


proviso is that where a law envisaged by 
Article 31-A is made by a State Legisla- 
ture, the protection of the Article would 
not be extended to it unless the law is 
reserved for the consideration of the Pre- 
sident and receives his assent, The second 
proviso is that in the case of acquisition 
by the State of any Estate where any 
land is held by a person under his perso- 
nal cultivation and is within the ceiling 
limit applicable to him under any law for 
the time being in force, is sought to be 


acquired, compensation must be paid- 
equivalent to the market value of the 
land. ; 


19. When Article 31-B opens with 
the words “without prejudice to the ge- 
nerality of the provisions contained in 
Article 31-A”, it means -that anything 
contained in Article 31-B would not af- 


` fect the powers conferred on Parliament 


or the State Legislatures by Article 31-A, 
In other words, both the Articles will 
prevail within their respective spheres, 
20. In Visweshwar Rao v. State of 
Madhya Pradesh, 1952 SCR 1020 = (AIR 
1952 SC 252), reliance was placed on the 
similarity of the language in the opening - 
part of Article 31-B with that of sub-sec- 
tion (2) of Section 2 of the Defence of 
India Act and on the Privy Council’s 
Judgment in King Emperor v. Shibnath 
Banerjee, 72 Ind App 241 = (AIR 1945 
PC 156). It was urged before the Sup- 
reme Court that Article 31-B was merely 
illustrative of Article 31-A and as the 
latter was limited in its application to 
‘Estates’ as defined therein, Article 31B 
was also so limited, Mahajan, J., in deal- 
ing with this argument observes at page 
1039: “Article 31-B specifically validates 
certain Acts mentioned in the schedule 
despite the provisions of Article 31-A and 
is not illustrative of Article 31-A but 


” 


tesesroas:os 


21. The same argument was ad- 
vanced before the Supreme Court in the 
State of Bihar v. Sir Kameshwar Singh 
of Darbhanga, 1952 SCR 889 at pp. 914 to 
915 = (AIR 1952 SC 252 at p. 267), Patan- 
jali Sastri, C. J., has said: . 

“There is nothing in Article 31-B to 
indicate that the specific mention of cer- 
tain statutes was only intended to illus- 
trate the application of the general words 
of Article 31-A, The opening words of 
Article 31-B are only -intended to make 
clear that Article 31-A should not be 
restricted in its application by reason of 
anything contained in Article 31-B and 
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are in no way calculated to ‘restrict the 
application of the latter article or of: the 
enactments referred to therein to acqui- 
sition of ‘estates’ ............ 
- 226 Both the above EEA 
were delivered on May 2 and 5, 1952. 
They support the proposition that the 
operation of Article 31-B cannot be limit- 
ed or restricted by anything contained in 
Article 31-A, The two Articles are in- 
. [dependent of each other and stand on 
‘itheir own strengths, The Supreme Court 
has expressed a similar view in N. B. 
Jeejeebhoy v. Asst. Collector, Thana, AIR 
1965 SC 1096. The Supreme Court has 
held that the words “without prejudice 
to the generality of the provision” in 
Article 31-B indicate that Acts and Regu- 
lations specified in the ninth schedule 
would have the immunity even if they did 
not attract Article 31-A of. the Constitu- 
tion, If every Act, says the Supreme 
Court, in the ninth Schedule would be 
covered by Article 31-A, this Article 
would become redundant, It ‘must be 
held, according to the Supreme Court, 
that Article 31-B is not governed by Arti- 
cle 31-A and that Article 31-B is a con- 
stitutional device to place. the specified 
statutes beyond any attack on the ground 
that they infringe Part III of the Con- 
stitution, 

23. This appears to be a clear 
pronouncement that Acts or Regulations 


specified in the ninth schedule are pro-- 


tected by Article 31-B irrespective of the 
provisions contained in Article 31-A, 

24, The latest view of the Sup- 
reme Court has been expressed in Kesha- 
vananda v. State of Kerala, AIR 1973 SC 

- 1461, All the learned Judges have sup- 
ported the view expressed earlier in the 
cases of Viseswar Rao, Kameshwar Singh 
and Jeejeebhoy: vide Judgments of Sikri, 
C. J., at page 1564, paragraphs 477 to 
485, Shelat and Grover, JJ., at page 1609, 
paragraph 624; Hegde and Mukherjea, JJ., 
at pages 1647 to 1648, paragraphs 754 to 
758; Ray, J., at pages 1717 to 1718; para- 
graphs 1073 to 1077; Reddy, J., at page 
1777, paragraph 1222; Palekar, J., at page 
1828, paragraph 1343, sub-para 3; Khanna, 
J., at pages 1902 to 1903, paragraphs 1549 
to 1550; Mathew, J., at pages 1966 to 
1967, paragraphs 1798 to 1803; Beg, J., at 
page 1984, paragraphs 1869 and 1870 (6) 
Dwivedi, J., at pages 2018 to 2019, para- 
graph 2005 and 2008; and Chandrachud, 

` J., at pages 2053 to 2055, paragraphs 2150 

and 2156, 

25. It should be observed - that in 

Keshavananda’s case the majority deci- 
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_sion of the Supreme Court was that Par- 


liament had no right to alter the basic 
features of the Constitution, In spite of 
this view the validity of Article ‘31-B was 
upheld unanimously, 

26. The. position, therefore, is 
that the following propositions have now 
been firmly established:— 

1. Article 31-B is valid, 

_2. Article 31-B has an independent 
existence, and 

3. Article 31-B is not subject to, - 
restricted by or controlled in any manner 
by Article 31-A. 

The next point for our investigation 
is whether Acts or Regulations included 
in the Ninth Schedule are immune from 
challenge on the ground of violation of 
the basic features of the Constitution, In 
Keshavananda Bharati’s case (AIR 1973 SC 
1461) the majority of the Supreme Court 
Judges, as we have said, have held that 
Article 368 of the Constitution does not 
enable Parliament to alter the basic 
structure or‘framework of the Constitu- 
tion, Learned Judges who constituted 
the majority, have expressed their own: 
views on what these basic features are. 
Collating the views expressed in this be- 
half, the following basic features can be 
broadly indicated: — 

1. Supremacy of the Constitution, 

2. Republican and democratic form of 
Government, 

3. Secular character of the Consti- 
tution. 

4, Separation of powers, 

5. Federalism, 

- 6. Dignity and freedom of the indi- 
vidual, 
7. Building of a welfare State, 

8. Unity and integrity of the nation. 

9. Sovereignty of India. : 

10. Government of Laws and not of 
men, i na 

27. It is stated, however, that 
these are merely illustrative and not ex- 
haustive, The question is whether any 
Act or Regulation included in the ninth 
schedule or any of the provisions thereof 
can be assailed on the ground of violation 
of a basic structure or feature of the 
Constitution, In Keshavananda Bharati’s 
case (AIR 1971 SC 1461) the Constitution 
(Twentyninth Amendment) Act, 1972 was. 
under challenge. By this Act the Kerala’ 
Land Reforms (Amendment) Act, 1969 
(Kerala Act 35 of 1969) and the Kerala 
Land Reforms - (Amendment) Act, 1971 
(Kerala Act .25 of 1971) were included in 
the Ninth Schedule. as Item Nos. 65 and 
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66 thereof. Six learned Judges, namely, 
Sikri, C, J., Shelat and Grover, JJ., Hegde 
and , Mukherjea, JJ., and Reddy, J., were 
of the view that the question whether 
the Acts or Regulations included in the 
Ninth Schedule or any provisions thereof 
abrogated or took away any of the Fun- 
damental Rights or basic elements or es- 
sential features of the Constitution would 
have to be examined by the Constitution 
Bench of the Court. Six other Judges, 
namely, Ray, J., Palekar, J., Beg, J., Dwi- 
vedi J., and Chandrachud, J., were of the 
view that by the amending process Par- 
liament could amend any and every pro- 
vision of the Constitution, In other 
words, the power under Article 368 was 
wide and unfettered. In the premises, the 
Kerala Acts included in the Ninth Sche- 
dule by the Twentyninth Amendment Act 
are entitled to the protection of Article 
31-B, i 


28. The deciding factor was the 
judgment of Khanna, J. At page 1902 in 
para, 549 Khanna, J., has relied on the 
Supreme Court’s decision in N, B. Jeejee- 
bhoy v. Asst, Collector, Thana, AIR 1965 
SC 1096. In this case, we have already 
indicated that, the Supreme Court made 
the specific observation that Article 31-B 
was'a constitutional device to place the 
specified statutes beyond any attack on 
the ground that they infringed Part II 
of the Constitution. Khanna, J., quotes 
inter alia, these specific observations in 
Jeejeebhoy’s case and proceeds to add: 
“I see no cogent ground to take a differ- 
ent view. In the result I uphold the va- 
lidity of the Constitution (Twentyninth 
Amendment) Act.” In the ordering por- 
tion of the judgment at page 2055 it is 
also’ stated that the Constitution Bench 
will: determine the validity of the Con- 
stitution (Twentysixth Amendment) Act 
1971 in accordance with law, The Con- 
stitution (Twentyninth Amendment) Act, 
1972; has not been referred to the Con- 
stitution Bench, 

29. The view of the majority, 
therefore, in Keshavananda Bharati’s case 
(AIR 1973 SC 1461) appears to be that 
once an Act or Regulation is berthed in 
the Ninth Schedule it can no longer be 
challenged on the ground of Constitu- 
tional invalidity, The West Bengal Land 
Reforms (Amendment) Act, 1972 has been 
included in the Ninth Schedule with 
effect from the 7th September, 1974, by 
the ‘Constitution (Thirtyfourth Amend- 
ment) Act, 1974, No provision of the 
West Bengal Act, therefore is now open 
to attack. Article 31B and the- ninth 
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schedule have been enacted by Parlia- 
ment in the exercise of its Constituent 


power, They are parts of the Constitu- 
tion itself, ~ 
29-A. Further it does not appear; 


to us that the second proviso to Article 
31-A can be said to be a basic feature or 
essential element of the Constitution. A 
basic feature or essential element of the 
Constitution means one of the fundamen- 
tal principles on which the Constitution 
is based, These fundamental principles 
uniformly and without exception, apply 
to or affect all the citizens of the Repub- 
lic of India, The second proviso to Arti- 
cle 31-A does not apply to or affect all 
the citizens and cannot be treated.as a 
basic feature or essential element of the 
Constitution. 


30. Having regard to the conclu- 
sions we have reached, it is unnecessary 
to discuss the other contentions raised - 
before us, We however, propose inci- 
dentally to make brief references to them 
end express our points of view thereon. 


31. It is contended that under the 
impugned Act, the unit of assessment is’ 
“the family” instead of an “individual 
person”, This is against democratic prin- 
ciples, One can understand provisions for 
fixing ceilings on land to be held by an 
individual; but fixation of ceiling on the 
basis of family members of an individual 
cannot be supported in a democratic State, 


31-A. If we go through the pro- 
visions of Chapter II-B of the West Ben- 
gal Land Reforms (Amendment) Act, 
1972, we find that the ceiling has, in fact, 
been fixed with reference to the indivi- 
dual, The ceiling areas have been made 
proportionate to the members of the 
family of a raiyat with the raiyat as the 
unit of assessment. The object of Land 
Reforms ig to ensure equitable distribu- 
tion of land in the rural areas. Fixation 
of ceiling of an individua] with reference 
to the number of family members ap- 
pears to us to be rational. It has a re- 
asonable nexus with the object of land 
reforms. 


32. The next contention is that 
Section 2 (i) of the West Bengal Estates 
Acquisition Act defines an intermediary. 
An intermediary includes a raiyat in view 
of the provisions of Section 52 of the Act. | 
Under Section 6 (1) of the Act an inter- 
mediary could retain 25 acres of agricul- 
ture land in his khas possession. Then 
comes the West Bengal Land Reforms 
Act, 1955, Sec. 3 of this Act laid down that 
the provisions of the Act would apply not- 
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withstanding anything in anyother law 
or custom or usage or in any contract ex~' 
press or implied inconsistent with its pro- 
visions, Section 4 (3) of the West Ben- 
gal Land Reforms Act, 1956° allowed a 
raiyat to retain 25 acres of land exclud- 
ing his homestead. Sub-section (3) of 
Section 4 was omitted by the West Ben- 
gal Land Reforms (Amendment) Act, 1971 
and thereafter by the West Bengal Land 
Reforms (Amendment) Act, 1972. The 
result was that Section 6 (1) (a) of the 
West Bengal Estates Acquisition Act, 1953 
entitling a raiyat to keep 25 acres were 
revived, 


33. Now, Section 14-J of the West 
Bengal Land Reforms (Amendment) Act, 
‘1972, prescribes that the provisions of 
this Chapter shall have effect notwith- 
standing anything to the contrary con- 
tained elsewhere in this Act or in any 
other Law for the time being in force. 
This was also the provision of the West 
Bengal Land Reforms (Amendment) Act, 
1971. Sub-section (2) of Section 1 of the 
1971 Act lays down that the provisions of 
this Act shall come into force on such 

' date as the State Government may, by 
notification in the Official Gazette, ap- 
point and different dates may be appoint- 
ed for different provisions of this Act, 
and any reference to the commencement 
of any provision of this Act shall be 
construed as referring to the date on 
which that provision comes into force, 


34. There is no dispute that Sec- 
tion 4 (3) of the 1955 Act was omitted 
with effect from 12th February, 1971. 
And Chapter II-B came into operation 
three days later, that is, on the 15th Feb- 
ruary, 1971. For three days, therefore, 
namely, the 12th, 13th and the 14th Feb. 
there was no ceiling under the Land 
. Reforms Act. On those three dates a 
raiyat was entitled to retain 25 acres of 
agricultural land under the Estates Ac- 
quisition Act of 1953. On February 15, 
1971, Chapter II-B of the Land Reforms 
(Amendment) Act, 1971 comes into force. 
Sections 14L and 14M of Chapter II-B 
reduce the ceiling of 25 acres but pro- 
vide in Section 14V that compensation 
would be paid in accordance with the 
provisions of Chapter III of the Estates 
Acquisition Act, 1953. In other words, 
the ceiling of 25 acres is being reduced 
without payment of compensation at the 
market rate contrary to the second pro- 
viso to Article 31-A (1) of the Constitu- 
tion, That is why, Banerjee, J., -has 
struck down Sections .14L and 14M. in 
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Dayamaya Debi v. State of West Bengal, 
(1974) 78 Cal WN 639, 


-35. In M. R. Produce Co, v. State 
of Kerala, AIR 1972 SC 2027, the Kerala 
Land Reforms Act of 1969 came up for 
consideration. The point that was raised 
before us regarding reduction of the ceil- 
ing area, was also raised before the Sup- 
reme Court. At page 2035 in paragraph 
35, the Supreme Court observes: 


“ ‘Ceiling area’ is covered by Section 


-82, Such area with regard to unmarried 


persons and families fixed by the 1964 Act 
was cut down considerably by the 
Amending Act of 1969. It was argued 
both by Mr. Chagla and Mr, Setalvad 
that this was hit by the second proviso 
to Article 31-A (1) inasmuch as the ceil- 
ing having once been fixed by the 1964 
Act any diminution in the extent thereof 
would only be justified if compensation 
at a rate not less than the market value 
thereof was provided which undoubtedly 
is not the case here. Section 82 of the 
Act of 1964 was aimed at imposing ceil- 
ing area on families and adult unmarried 
persons and did not touch companies. The 
amending Act of 1969 makes a complete 
departure from the above provision and 
imposes a ceiling limit on all persons in- 
ciusive of Companies or incorporated 
bodies. The contention that reduction in 
the ceiling area fixed by the 1964 Act 
had to be compensated for by payment of 
market value of the difference between the 
ceiling areas fixed by the two Acts cannot 
be accepted inasmuch as the ‘ceiling limit 
applicable to him under any law for the 
time being in force’ in Article 31-A can 
refer only to the limit imposed by the 
law which fixes it and not any earlier 
law which is amended or repealed.” 


36. It seems to us that this is a 
complete answer to reduction - of ceiling 
by subsequent law. The ceiling limit in- 
troduced by Section 14-M of the impugn- 
ed Act which came into force on Febru- 
ary 15, 1971, is the ceiling limit under 
the law for the time being in force with- 
in the meaning of the second proviso to 
Article 31-A (1). We are accordingly un- 
able to hold that Sections 14-L and 14-M 
are ultra vires even apart from the in- 
clusion of the impugned Act in the Ninth 
Schedule, as the provisions of Proviso 2i- 
ee Article 31-A (1) are not at all attract-l 
ed, - 


37. The next point is that by the 
Constitution (Seventeenth Amendment) 
Act, 1964, the Rajasthan Tenancy Act, 
1955 was placed in the ninth schedule be-- 


j 
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ing: Item No, 55 thereof, an ‘Explanation’ 
was also added to the ninth schedule that 
any acquisition under this Act in contra- 
vention of the second proviso to clause 
(1) of Article 31-A shall, to the extent of 
the contravention be void. It -was urged 
that this ‘explanation’ was introduced for 
the’ purpose of illustrating the intention 
of the legislature that the second proviso 
to Article 31-A (1) would not be affected 
by anything done under Article 31-B, It 
was also urged that if the ‘explanation’ 
be restricted to Rajasthan it would go 
against the basic feature of national unity 
and integrity. 

/38. It seems to us that the ‘expla- 
nation’ is applicable to the Rajasthan Te- 
nancy Act only. The express words of 
the! Constitution go to show that the 
other Acts in the Ninth Schedule are not 
linked up with Article 31-A, 

39. It cannot also’ be said that the 
‘explanation’ goes against national unity 
and integrity, We may refer to Items 
Nos, 14 and 18 in List II in the seventh 
schedule to the Constitution. These items 
are; 

‘14, Agriculture, including agricul- 
ture education and research, protection 
against pests and prevention of plant 
diseases. . 

'18. Land, that is to say, rights in or 
over land, land tenures including the re- 
lation of landlord and tenant, and the 
collection of rents; transfer and alienation 
of agricultural land; land improvement 
and agricultural loans; colonisation”. 


: 40. These items show that what- 
ever a State does with regard to its own 
land has nothing to do with national 
unity and integrity, In this connection 
reference may also be made to Item No. 
42 ïn List IJI — Concurrent List in the 
Seventh Schedule ` to the Constitution 
which provides for acquisition and requi- 
sition of a property. The State, therefore, 
is free to legislate on these subjects also. 
The argument based on the basic feature 
of national unity and integrity cannot, 
therefore, be upheld. 

1 41. Our attention was also drawn 
to the preamble to the West Bengal 
Land Reforms Act, 1955, The preamble 
says that this is an Act ‘to reform the 
law relating to land tenure consequent 
on ‘the vesting of all estates and of cer- 
tain rights therein in the State.” Now 
-Section 14-K (e) of the West Bengal Land 
. Reforms Act, 1972, defines an ‘orchard’ 
which means “a compact area of land 
having fruit bearing trees grown thereon 
in such number that they preclude, or 
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when fully grown would preclude, a sub- 
stantial part of such land from being used 
for any agricultural purpose.” In Sec- 
tion 14-Q .(2) it is provided that when a 
raiyat owns land comprised in orchards, 
whether or not in addition to other land, 
the ceiling area in relation to such raiyat 
shal] be increased by 2.00 standard hec- 
tares or the actual area of the land com- 
prised in orchards, whichever is the les- 
ser, 

42, The West Bengal Land Re- 
forms (Amendment) Act, 1972, therefore, 


, fixes a ceiling relating to orchards, This 


fixation, it is urged, is contrary to the 
scope of the Act indicated by the pre- 
amble to the West Bengal Land Reforms 
Act, 1955, An ‘orchard’ has nothing to 
do with reform of Jaw relating to land 
tenure, Section 2 (7) of the West Bengal 
Land Reforms Act, 1955 defines ‘land’. 
It means agricultural land other than 
land comprised in a tea garden and in- 
cludes homestead. The contention before 
us is that the definition of ‘orchard’ in 
Section 14-K (e) referred to above clear- 
ly shows that an ‘orchard’ is not an agri- 
cultural land. The vesting of an ‘orchard’ 
cannot, therefore, be a part of a scheme 
of agrarian reform. 

43. Now, Item No, 18 in List ĮI — 
State List, as we have seen, is as fol- 
lows: i 


“Land, that is to say, rights in or 
over land, land tenures including the re- 
lation of landlord and tenant, and the col- 
lection of rents; transfer and alienation of 
agricultural land; land improvement and 
agricultural loan; colonisation.” 

We have already referred to 
this Item in another connection, In L. 


‘Jagannath v, Authorised Officer, L, R. 


Madurai, AIR 1972 SC 425, this entry 
was considered, The Supreme Court has 
observed that this entry is meant to con- 
fer the widest powers on the State Legis- 
lature in regard to rights in or over land 
and such rights are not to be measured 
by or limited to the rights as between 
landlords and tenants or collection of 
rents. The words which follow the ex- 
pression “rights in or over lands” are 
merely by way of illustration. If the 
State wants to énforce a measure of ac- 
quiring lands of people who hold areas 
over a certain limit so as to be able to dis- 
tribute the same among the landless and 
other persons, to give effect to the direc- 
tive principles in Article 39 (b) and (e), 
such a measure does not transgress the 
limit of the legislative fields because it 
serves to remove the disparity in the 
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ownership of land. Persons who -lose: the 48, Re Assuming, therefore, that an 
ownership of land in excess of the ceiling ‘orchard’ is not agricultural land, the 
imposed are compensated ‘for the lands State Government cannot be prevented 
acquired by the State and ‘distributed from taking over land comprised in or- 
among others, ~ i chards for being. utilised for the develop- 

ment of rural economy or creation of 


45, Article 39 y and (c) of the self-sufficient villagi , 
re Merete : ~: _villages, The contention 
Constitution to which the Supreme Court that taking over cf orcianie woul” De 


has referred provides that the State shall, ° ‘ 
Fs ; : : PRLS i going beyond the scope of agrarian re- 
in particular, direct its policy to securing 
that the ownership and control of the forms is, therefore, overruled. 
49. It has also been argued before 


i the community are 
Pani AT a to Cabs: the us that orchards cannot be acquired with- 


common good; and that the operation of Out payment of compensation at the mar- 
the economic system does not result in ket rate as required by the second proviso 
concentration of wealth and means of to Article 31-A (1). 


i n detriment. 50. Article 31-A (2) exhaustively 
production to the common d da aha e aa by ce 


` 46, Since Jtem No. 18 in List Mis ‘orchard’ as defined in Section 14-K (e) 
to be read in the context of Article 39 (b) does not form part of any ‘estate’, 
and. (c) the scope of agrarian reforms aP- protection of the second proviso 
pears to be very wide. In L. Jagannath’s Ge 31- }-is-not-available to an ‘or- 
case (AIR 1972 SC 425) the r chard’, In other words, even if it be 
Court -has said-that if the State Govern- held that Article 31-B is inter-linked 
ment seeks to enforce a measure by whic with Article 31-A, so far as an ‘orchard’ 
the condition of barren or unproductive js concerned, Article 31-B would have a 
lands can be improved, it can do so even completely free play, And now that the 
if the measure curtails the rights of land- acts in question have been included in 
lords and tenants over them. In Ranjit the Ninth Schedule, the provisions there- 
Singh v. State of Punjab, AIR 1965 SC in relating to an ‘orchard’ are beyond 
632, at p. 638, in paragraphs 13 and 14 itis challenge. ` 
stated that the scheme of rural develop- 51. Banerjee, J., also struck down 
ment today envisages not only equitable Section 14-P of the West Bengal Act XII 
distribution of land so that there is no of 1972 following the decision in Kunj- 
undue imbalance in society resulting ina kutty v, State. of Kerala AIR 1972 SC 
landless class on the one hand and a con- 997 Section 85 of the Kerala Land Re- 
centration of land in the hands of a few, forms Act, 1964 made provisions for sur- 
on the other, but envisages also the rais- render of excess land. It provided that 
ing of economic standards and bettering any land held in excess of the ceiling 
of rural health and social conditions. If grea between specified dates is to be re- 
agrarian reforms are to succeed, mere garded as Fand still held by the raiyat for 
distribution of land to the landless is not purposes of ceiling, even if the raiyat had 
enough, The Supreme Court has said that nade any transfer of land during the pe- 
the settling of a body of agricultural arti- iod, At the same time, the Kerala Act 
sans (such ag the village carpenter, the provided that the rights of the transferees 
village blacksmith, barber, washerman Would not be affected. It was held that 
etc.) is a part of rural planning and can this provision hit the second proviso to 
be comprehended in a scheme of agrarian = Article, 31-A (i). The reason “was that 
reforms, It is a trite saying that India While the transfers of land for purposes 
lives in villages and a scheme to make cf ceiling are ignored and the transferees’ 
villages self-sufficient cannot but be re- tights are protected, there would be dep- 
garded as part of larger reforms, tivation of land without payment.of mar- 

47. ':We; therefore, hold that Item ket value if the’raiyat acquired; further 
18 ‘in List ‘II in the seventh schedule to land at: considerably higher rate, 
the Constitution gives a State Legisla- Z .52.- In’ the impugned Act before 
ture the ‘widest possible powers to legis- us, Section 14-P-does not make any such 
late on lands, We also hold that agra- provision. In this Act, no transfer of 
Tian reforms comprehend a large variety land during the specified period would be 
of activities of the State for the develop- recognised and the transferees’ interesti. 
ment. of the rural economy, the creation would not be protected. The entire land 
of self-sufficient and self-reliant villages -including land held by the transferee is 
and improvement-of the standards of liv- to be taken into consideration for the| . 
ing of the rural population. - fe purpose of the ceiling, There is, accord- . 
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+- _ completed within the 
:. “cannot be regarded as an expression of 


Ej 


ingly, nò question of attracting the ` pro- 
visions of the-second proviso to Article 
31-A (1) to the West Bengal Act XII of 
1972 in respect of Section 14-P. The 
decision of the Supreme Court has no ap- 
plication and the impugned Act does not 
suffer from the infirmity complained of, 
apart from its immunity from attack in 
view of its inclusion in the- ninth sche- 
dule. 

: 53. We have discussed the points 
urged before us by the respective parties 
which appeared to us to be relevant for 
disposal of this application. 

54, The result is that the Rules 
are! discharged. The appeals, heard along 
with the Rule, are allowed and the de- 
cision in Dayamayee’s case in so far as it 
holds that the provisions of the impugned 
. Act are ultra vires the second proviso to 
Article 31-A~(4) -of the Constitution of 
India is overruled, The Rules giving rise 
to the appeals heard before us are dis- 
charged. All interim orders therein, if 
any, are vacated. There will be no order 
as to costs, Prayer for stay is refused. 

SALIL KUMAR DATTA, J.:— I 
agree, 
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MASUD AND S. K. MUKHERJEA, JJ. 

Bijoy Kumar Swaika, Appellant v. 
Shyamsundar Swaika and others, Res- 
pondents. 

A, F. O, O. Nos.. 269 and 270 of 1975, 
D/- 9-4-1976.* 

(A) Arbitration Act (1940), Section 8 
(1) (b) — Arbitration agreement — Ag- 


` yeement silent ag regards supplying va- 


cancy of umpire — Order superseding re- 
ference ought not to be made as a matter 
of course. AIR 1976 Cal 60, Reversed. 

. Tf the arbitration agreement is silent 
as regards supplying the vacancy, the law 
presumes that the parties intended to 
supply the vacancy. To take the case out 
of Section 8 (1) (b) what is required is 
not the intention of the parties to supply 
the vacancy but their intention not to 
supply the vacancy, AIR 1976 Cal 60, 
Reversed, . ` (Para 17) 
l The stipulation for completion of the 
arbitration within a prescribed period, or 


“the provision for supersession of the ar- 


“bitration, in case the arbitration is not 
stipulated period, 





“*(Against order of -Ramendra Mohan 
Datta, J., reported in AIR 1976 Cal 60.) 


GT/HT/C199/76/RSK_ . 


= 
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intention of the parties that if a,vacancy 
arises in the’ office of the arbitrators or 
the umpire such a vacancy should not be 
supplied, i _ (Para 24) 

It is again hardly arguable that the 
fact that the arbitrators had been invest- 
ed with summary powers, necessarily im- 
plies that it was intended not to supply 
the vacancy. The argument that the par- 
ties might not have invested the substi- 
tuted arbitrators with summary powers 
not having the same trust and confidence 
in them, as they had in the original ar- 
bitrators of their choice is of little force. 
It is to be presumed that the Court, in 
appointing an arbitrator or an umpire in 
filing up a vacancy will act on the basis 
that the appointee is a fit and proper per- 
son to arbitrate, or in other words, ap- 
point a person who enjoys the confidence 
of the Court. (Para 20) 
Cases Referred: Chronological Paras 
AIR 1973 SC 2479 = (1974) 1 SCR 259 24 
AIR 1971 SC 2298 = (1971) 2 SCR 564 17 
AIR 1947 PC 182 = 52 Cal WN 472. 24 

Somnath Chatterjee, for Respondents. 

S. K. MUKHERJEA, J.:— 
peal is directed against an order made 
by a learned single Judge on 11-8-1975* 
by which he ruled that the reference to 
the arbitration under an order dated .31st 
May, 1973 by superseded and the arbitra- 
tion agreement do cease to have effect 
with respect to the differences referred 
to arbitration. By the said order,: his 
Lordship was pleased to release the peti- 
tioner from an undertaking given by him 
to this Court on May 31, 1973. The facts 
of this litigation may be briefly stated. 
On May 4, 1972, a partition suit being 
Suit No. 191 of 1972 was instituted by 
the respondent No. 1 Shyam Sundar 
Swaika against Ganga Vishnu Swaika and 
others, On the same date an application 
was made by the plaintiff for appointment 
of a Receiver, . 


2. At the hearing of the applica- 
tion, it was felt that the disputes and dif- 
ferences in the suit might, in the interest 
of all concerned, be referred to the arbi- 
tration of two persons in whom the par- 
ties had confidence. The estate compri- 
ses of substantial immoveable properties 
and a large number of business under- 
takings, The application was adjourned 
and on May 31, 1973, on.a joint applica- 
tion of the parties, the matters in dispute 
in the suit were, by consent, referred to 
the arbitration of P. D. Dabriwa] and 
Raja Ram Bhiwaniwala, l 


*Reported in AIR 1976 Cal-60, 








This ap- ` 


3 


“1976... 
3. -The relevant portion of the pe- 


tition by: which--the parties- entered’ into ` 


. the arbitration agreement reads: 


“8. Your petitioners have’ agrees: to 

refer the aforesaid disputes to-the joint 
‘arbitration of Sri Prabhudayal Dabriwal 
of No. 7-C, Middleton Street Calcutta and 
Sri Rajaram -Bhiwaniwala of No. 3, Go- 
enka Lane, Calcutta with summary 
powers ‘to dispose of the reference, and 
with power to appoint an umpire, within 
a fortnight from the date of order to be 
passed herein, It is also agreed that in 
case of any difference between the said 
arbitrators the matter shall be referred to 
the Umpire to be appointed heréin, The 
Umpire shall have summary powers to 
dispose of the reference within 15 days 
from the date of reference to him. 


9. Your petitioners have further 
agreed and hereby undertake to Court 
not to proceed with any pending proceed- 
ings in any Court or to institute any fresh 
proceedings in any Court in respect of 
any matter which are the subject-matter 
_ of the reference until further orders of 
Court. 

10. The parties have been advised to 
make the present petition with a view to 
settle the dispute between. the parties 
-within a short time by arbitration. It has 


‘however been agreed between the parties. 


that if the arbitration is not completed 
‘within the time stipulated, the reference 
to arbitration would stand superseded and 
the pending application of the plaintiff 
will come up in the list for disposal by 
this _Hon’ble Court.” 

. 4. . In spite of two extensions made 
in June and August 1973, the joint arbi- 
tratorg could not dispose of the reference. 
On August 31, 1973,. the joint arbitrators 
having differed, the disputes ‘and differen- 
ces: were referred to B. D. Kanoria, the 
umpire appointed by the arbitrators. 
Thereafter time to make the award was 
extended from time to time by and with 

. the consent of parties, until time was 
finally extended by an order of Court 
dated June 7, 1974 by a period of four 
months from that date. 

5. No appreciable progress was 
made by the umpire in the hearing of the 
reference, and the time extended by the 
aforesaid order of Court expired 

6. On March 27, 1975, Ganga 
Vishnu Swaika.- the defendant No. 1 died. 
On June 18, 1975, Bijoy Kumar. Swaika, 
‘the defendant No. 3 in the partition suit, 
-and the appellant before us, made an ap- 

. plication by a master’s. summons for . an 
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order recording the death of Ganga Vishnu 
Swaika and of Sm, Badami Devi, the de- 
fendant No, 10, for bringing on record 
Sm, Shakuntala Chirimar, for leave to 


“revoke the authority of the umpire and 


for an appointment of a sole arbitrator to 
act in his place ' and stead and for other 
consequential reliefs. 

7. On June 25, 1975, an applica- 
tion was made on behalf of the plaintiff 
by a Notice of Motion, for supersession 
of the reference to arbitration, for an 
order that the arbitration agreement do 
cease to have any effect with respect to 
the differences- referred to arbitration, 
that the petitioner be discharged from 
the undertaking and directions be given 
for hearing of the application for appoint- 
ment of Receiver. The application was 
disposed of by an order made ‘by the learn-. 
ed Judge on August 11, 1975 to which re- 
ference has already been made. From that 
order, Bijoy Kumar Swaika, a legal re- 
presentative of the defendant No. 1, 
Ganga Vishnu Swaika has come up on ap- 
peal. 

8. In making the order, the learn- 
ed Judge was of opinion that having re- 
gard to the language of the joint petition 
by which the parties agreed to refer the 
disputes and differences in the suit to ar- - 
bitration, it appeared that the parties 
agreed to stay their hands for a maximum 


‘period of one month or so, in order to 


enable the arbitrators or the umpire, as 
the case might be, to complete the arbi- 
tration within that period. His Lordship 
relied on the provision that if for any 
reason, the arbitration could not be com- 
pleted within the time stipulated in ` the 
arbitration agreement embodied in the. 
joint petition, the arbitration agreement 
would stand superseded. He also took ' 
into consideration the fact that the joint 
arbitrators as well as the umpire were 
clothed with summary powers, so that 
they could make their award within the. 
short period stipulated in the petition. 

9. The learned Judge thought 
that the language of paragraphs 8, 9 and 
10 of the petition signified that the par- 
ties intended that any vacancy, which _ 
might arise in the offices of the arbitra-_ 
tors or the umpire would not be supplied. . 
In course of his judgment, he said: oe 

“The only person who could act as 
umpire with such summary powers would: 
be nominated by the chosen arbitrators 
and if vacancy arose in respect of such .-. 
umpire, the same could not be supplied 
unless agreed ‘to by and between the par- 


ties, . The language used in paragraphs in - - 
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the said joint petition also signifies that 
the reference to arbitration would have 
to be completed within the ‘stipulated 
time or within such time as might be ex- 


.tended by and with the consent of par- 


ties and if the same were not completed, 
then the reference would come to an 
end.” 

Further on, in his judgment, the learned 
Judge observed: 

“In this case, the two arbitrators are 
named arbitrators. They had chosen 
such persons and given them summary 
powers and such persons and/or their 
chosen nominees, according to the joint 
petitioners, were the only persons who 
were competent to'decide their family 
dispute in a summary manner and within 
a fortnight’s time, According to the 
joint petitioners such arbitrators and/or 
the umpire only could be able to com- 
plete the reference and make their award 
within a fortnight’s time, It was clear 
that any outsider as such arbitrator or 
umpire might take a much longer time 


than a fortnight even though summary. 


powers were given to them. There is 
clear indication in the joint petition that 
in case the arbitration could not be com- 
pleted within the stipulated time, the 


. same would be put an end to and the suit 


should be proceeded with.” 


10. In that view of the matter, 
the.learned Judge superseded the refer- 
ence and directed that the relative arbi- 
tration agreement shall cease to have 
effect with respect to the differences re- 
ferred -to arbitration, He also released 
the petitioner from the undertaking he 
had given. 

11. In view of the judgment and 
order by which he disposed of the plain- 
tiffs application, the learned Judge did 
not find it necessary to grant leave to 
revoke the authority of the umpire or to 
remove him or appoint a sole arbitrator 


_in his place as prayed for by the peti- 


Sm, Shakuntala 


tioner Bijoy Kumar Swaika in his appli- 
cation dated’ June 14, 1975. The learned 
Judge, therefore, rejected those prayers. 
He merely directed that the records of 
proceedings be amended. by recording 
the death of Ganga Vishnu Swaika the 
defendant No. 1, Sm. Badami Devi, the 
defendant No. 10 and bringing on record 
Chirimar by necessary 


- amendments in the plaint, 


12. Bijoy Kumar Swaika has come 
up on appeal before us from the former 


order in appeal from Original Order No.’ 


969 of 1975 and also the latter order in 
Appeal No. 270 of 1975. 


+ 
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13. The relevant provisions of the 
Arbitration Act which arise for considera- 
tion in these appeals are as follows:- — 

“Section 8: 

8 (1) In any of the following cases: — 

(a) * 

(b) if any eee sities or 
umpire neglects or refuses to act, or is 
incapable of acting or dies, and the arbi- 
tiation agreement does not show that it 
was intended that the vacancy should 
not be supplied, and the parties or the 
arbitrators, as the case may be, do not 
supply the vacancy; 

(c) * * * 

any ‘party may serve the other par- 
ties or the arbitrators, as the case may 
be, with a written notice to concur in the 
appointment or appointments or in sup- 
plying the vacancy. 

(2) If the appointment is not made 
within fifteen clear days after service of 
the said notice, the Court may, on the 
application of the party who gave the 
notice and after giving the other parties 
an opportunity of being heard, appoint an 
arbitrator or arbitrators or umpire, as the 
case may be, who shall have like power 
to act.in the reference and to make an 
award as if he or they had been appoint- 
ed by consent of all the parties. 

Section 11: 

(1) The Court may, on the applica- 
tion of any party to a reference, remove 
an arbitrator or umpire who fails to use 
all reasonable despatch in entering on 
and proceeding with the reference and 
making an award. 

(2) The Court may remove an arbi- 


trator or umpire who has misconducted 
himself or the proceedings. 
(3) * 
(4) * * + s 
Section 12: 


(1) Where the Court removes an um- 
pire who has not entered on the reference 
or one or more arbitrators (not being 
all the arbitrators) the Court 
may, on the application of any party, toʻ 
the arbitration agreement, appoint per- 
sons to fill the vacancies. 

(2) Where the authority of an arbi~ 
trator or arbitrators or an umpire is re- 
voked by leave of the Court, or where the 
Court removes an umpire who has enter- 
ed on the reference or a sole arbitrator , 
or all the arbitrators, the Court may, on 
the application. of any party to the arbi- 
tration agreement, either— 

{a) appoint a person to act as sole 
arbitrator in the place of the persons dis+ / 
placed, or E 


t 


Shyamsundar (S 


1976 Bijoy Kumar v. 


(b) order- that the arbitration agree- 
ment shall- cease to have effect with res- 
pect to. the difference referred. ; 

(3) * + ~ = 5 

Section 19: : 

Where an award has become void 
under sub-section (3) of Section 16 or has 
been set aside, the Court may by order 
supersede the reference and shall there- 
upon order that the arbitration agree- 
ment shall cease to have effect with re- 
spect to the difference referred, 


14, It is now necessary to refer 
to Section 25 of the Act, By that Sec- 
tion the provisions in other chapters of 
the Arbitration Act, so far as they can be 
made applicable, apply to arbitrations 
under Chapter IV, that is to say, the 
Chapter on Arbitration in suits, 


15. The section also provides that 
the Court may, in any of the circumstan- 
ces mentioned in Sections 8, 10, 11 and 12 
instead of filling up the vacancies or mak- 
ing the appointment, make an order sup- 
perseding the arbitration and proceed 

- with the suit and where the Court makes 
an order superseding the arbitration 
under Section 19, it shall- proceed with 
the suit. It has to be remembered that 
Section 25 speaks only of circumstances 
mentioned in Sections 8, 10, 11 and 12. 
Those sections are not attracted in their 
entirety. i 

16. | Mr. Somenath Chatterjee ap- 
pearing in support of the respondents 
submitted that the Court has found that 
by the arbitration agreement the parties 
intended that any vacancy in the office of 
the arbitrator or the umpire should not 
be supplied and has therefore refused to 
appoint a fresh arbitrator, As no appeal 
lies to this Court from an order refusing 
to appoint a fresh umpire or arbitrator 


and no appeal from that order has been ° 


preferred to the Supreme Court, the order 
has become final, The appeal against the 
order by which the arbitration has been 
superseded should, therefore, necessarily 
fail, 


17. The primary question which 
arises for consideration is whether 
arbitration agreement shows that it was 
intended that the vacancy should not be 
filled up as contemplated in Section 8 (1) 
(b). In the case of P, C. Agencies v. 
- Union of India, AIR 1971 SC 2298 it was 
pointed out by Hegde, J., that the langu- 
age of the provision is not that the par- 
ties intended to supply the vacancy but 
on the other hand it is that the parties 
did not intend to supply the vacancy. In 
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the . 


other words, if the agreement is silent as 
regards supplying the vacancy, the law 
presumes that the parties intended to 


supply the vacancy. To take the case out! 


of Section 8 (1) (b) what is required is 
not the intention of the parties to supply 
the vacancy but their intention not to 
supply the vacancy. ; 

18, In the present case, the agree- 
ment is silent as regards supplying the 
vacancy, Not only is there 
provision in the arbitration’ agreement 
that the vacancy will not be filled up, 
but it can also be hardly contended that 
by necessary intendment, the arbitration 
agreement imports such a provision, The 
fact that the agreement provides that the 
arbitration is to be completed by the 
arbitrators within a fortnight from the 
date of the order to be made on the joint 
petition or if the arbitrators differ; - by 
the umpire within 15 days from the date 
of reference, by. itself does not imply that 
the vacancy, if any, will not be supplied, 
on the expiry of the prescribed period. 
After all, the parties must be presumed 
to have entered into the arbitration 
agreement in the context of the Arbitra- 
tion Act or in other words, subject to 
the provisions of the Arbitration Act. ` 


19. Section 28 (1) of the Act pro- 


` vides that the Court may, if it thinks fit, 


whether the time for making the award 
has expired or not, enlarge from time to 
time, the time for making the award, 


no express” 


Sub-section (2) provides that any provi- ' 


sion in an arbitration agreement where- 
by the arbitrators or umpire may, except 


with the consent of all the parties to the- 
agreement, enlarge the time for making 
the award shall be void and of no effect.. 


The Court has therefore ample power to 
extend the time. The parties therefore 
knew or ought to have known that if the 
arbitration was not completed within the 
stipulated period, the 
the- time, A 


20. It is again hardly arguable 
that the fact that the arbitrators had been 
Invested with summary powers, neces- 
sarily implies that it was intended not to 
supply the vacancy. The argument that 
the parties might not have invested the 
substitufed arbitrators with summary. 
powers not having the same trust and 
confidence. in them, as they had in the 
original arbitrators of their. choice is of 
little force. The learned Judge 


in the fact the parfies had implicit con- 
fidence in the arbitrators appointed by 
them under the agreement, Ordinarily 


Court might extend 


has} « 
found support for the order he has made, _ 


` 
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parties choose only such persons to act 
as arbitrators in whom they can repose 
trust and. confidence, the more so, when 
the arbitrator is a persona designata, It 
may also be said that in-appointing an 
arbitrator, the parties expect and contem- 
plate that the award will be made by the 
arbitrator of their choice, Nevertheless, 
in proper circumstances, the Court re- 
moves him and appoints a fresh arbitra- 
tor, It is to be presumed that the Court, 
in appointing an arbitrator or an umpire 
in filling up a vacancy will act on the 
basis that the appointee is a fit and pro- 
per person to arbitrate, or in other words, 
appoint a person who enjoys the confi- 
dence of the Court. l 


21. It was contended that the pro- 
' vision in the arbitration agreement for 
supersession of the arbitration, if the ar- 
bitration was not completed within the 
stipulated period, indicates, that the par- 
ties intended that only the arbitrators 
appointed by the parties or the umpire 
appointed by the arbitrators were to ar- 
bitrate and make an award or else there 
was to be no adjudication by arbitration 
at all. i 


22. It is clear from Section § of 
the Arbitration Act that the parties may 
by the arbitration agreement reserve the 
right to revoke the authority of an ap- 
pointed arbitrator or umpire. If no such 
intention is expressed in the agreement, 
the authority of the arbitrator or umpire 
can be revoked only with the leave of 
Court. 


23, In sharp contrast to the pro- 
vision for revocation of authority of the 
arbitrator or umpire by the parties with- 
cut taking recourse to intervention by 
Court, the Act does not provide that by 
or under a stipulation made in the arbi- 
tration agreement the parties to an arbi- 
tration may supersede an arbitration of 
their own accord, The power to super- 
sede an arbitration inheres in the Court 
and the Court alone. In the present case, 
_ the stipulation for supersession of the 
arbitration in the arbitration agreement 
could never have been implemented un- 
less the Court made an order to that 
effect.” : 


24. In providing for supersession 
of the arbitration in the event of the 
- arbitration not being completed within 
the stipulated period, the parties must 
be presumed to have known that under 
the law, it was for the Court and not for 
the parties to supersede the arbitration. 
Time to make the award was extended 


by-the arbitrators and the umpire from 

time to time and finally, till 7th October, 

1974, by consent of parties. In the case - 
of Hari Krishna v. Vaikuntha Nath, AIR - 
1973 SC 2479 it was held that the arbi-. 
trator can enlarge time for making award 

if after entering upon the reference the- 
parties mutually agree to such enlarge- 

ment. The extensions, in the present 

case, were therefore perfectly valid. The 

extensions of time made by consent of 

the: parties also indicate that: although 

under the arbitration agreement time was 

made, so to say, of the essence of the ar- - 
bitration agreement, the stipulation made 

in that behalf was not acted upon, if not 

waived altogether. The parties must have 

felt that in the circumstances of the case, 

extensions were necessary and readily 

agreed to such extensions, In fact, coun- 

sel appearing on behalf of the appellant. 
relied on a decision of the Judicial Com- 

mittee reported in AIR. 1947 PC 182 para- 

graphs 18 and 19 and contended that the 

parties must be deemed to have waived- 
the stipulation as to time for making the 

award originally provided for in the ar- 

bitration agreement, Be that as it may, 

we are of opinion that the stipulation for 

completion of the arbitration within a 

prescribed period, or the provision for su- 

persession of the arbitration, in case the 

arbitration is not completed within the 

stipulated period, cannot be regarded asi 
an expression of intention of the parties 

that if a vacancy arises in the office of 

the arbitrators or the umpire such a va-|- 
cancy should not be supplied. The view 

we have taken is re-inforced by the fact 

that time to make the award was extend-~ 

ed by the parties till 7th October, 1974, 

that is to say, by a period of over one 

year from the date of the order by which 

the disputes were referred to arbitration, 

The conduct of the -case was in able 

hands, . Experienced Counsel appeared on 

either side. They were familiar with the 

provisions of the Arbitration Act. If the 

parties intended that any vacancy should 

not be supplied, surely an express provi~. 
sion in that behalf might be reasonably . 
expected to have been made in the arbi- 

tration agreement, 


25. Having held that the arbitra- 
tion agreement does not show that it was 
intended that the vacancy should not be 
supplied, in the facts and circumstances © 
of the case, we must also hold that an 
order superseding the reference should 
not have been made as a matter of course. 
After all, the parties themselvés were of 


opinion. that in the best. interest of: all 
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concerned, arbitration was preferable to 
protracted proceedings in Court involving 
delay, waste, and expense, and therefore 
willingly entered into the ‘arbitration 
agreement, It is true that-little progress 
was made in the arbitration by the um- 
pire when time to make the award ex- 
pired on October 7, 1974. The arbitrators 
had completed their job when they chose 
to differ. The‘lack of progress appears to 
have been entirely due to the inactivity 
of the umpire, occasioned by his indiffer- 
ent health. The delay can hardly be 
ascribed to any act of omission or com- 
mission on the part of the parties. In 
paragraph 9 of the affidavit-in-opposition 
affirmed by the respondent Shyam Sundar 
Swaika on July 28, 1975, it is stated that 
the health of the umpire was not permit- 
ting him to undertake the strenuous task 
ef conducting the arbitration proceeding. 
In these circumstances, there is no reason 
why the Court should supersede the ar- 
bitration altogether. It is not for us to 
pronounce our views in this appeal as to 
whether the learned Judge should not 
have exercised his power to remove the 
umpire and appoint a sole arbitrator or a 
fresh umpire to conduct and conclude. the 
arbitration proceedings with expedition. 
It is clear that the learned Judge super- 
seded the arbitration, largely if not en- 
tirely, on the ground that the arbitration 
shows 


agreement that it was in- 
tended that any vacancy in the 
office of the arbitrator or umpire 


should not be supplied. As we have dis- 
agreed with the learned Judge on that 
aspect of the case and have also found 
that the delay has been occasioned by 
inaction on the part of the umpire, we 
are of the opinion that the court below 
was not justified in superseding the arbi- 
tration, having regard to all the facts and 
circumstances of the case. The appeal 
from original Order No. 269 of 1975 
therefore succeeds and the order made 
by the learned Judge is set aside. 

26. As regards the appeal from 
Original Order No, 270 of 1975 we are 
of the view, and indeed it has been so 
conceded, that no appeal lies from the 
order having regard to Section 39 of the 
Arbitration Act. The appeal therefore 
fails and is dismissed but in the facts and 
circumstances of the case, we make no 
order for costs in either of these appeals. 
We hope that the order we have made 


' will serve the best interests of, the. 
estate. : Y 
27. As the order of the learned - 


Judge superseding the reference has been 
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the parties will be free, in 
these altered circumstances, to apply for 
such: orders or directions including an 
order for appointment of a fresh sole ar- 
bitrator or umpire. Needless to say that 


such application should be made in the 


Court of first instance, 
MASUD, J.:— I agree. 
Order accordingly. 
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Ram Chandra Sarma and others, Ap- 
pellants v. The State of West Bengal, 
Respondent. : 

A. F. O. D. No. 162 of 1967, D/- 21-5- 
1976, 

(A) Calcutta Improvement Act (5 of 
1911); Sections 43 (2), 49 — Land Acqui- 
sition Act, 1894, Section 6-A (as amended 


in West Bengal) — Date of market value 
for award of compensation for acquisi- 
tion. : 


The publication of the notice under 
Section 43 (2) does not vest any right in 
the claimant to claim compensation on 
the basis of the market value as on the 
date of the declaration under Section 6 
of the Land Acquisition Act. (Para 9) 


Where before the notification under 
Section 49 of the Calcutta Improvement 
Act 1911 was published, Section 6-A was 
introduced in the Land Acquisition Act, 
the owner of the acquired land is not 
entitled to compensation on the basis of 
the market value as on the date of vub- 
lication of the notification under Section 
49 of the Calcutta Improvement Act. 

(Para 9) 

(B) Calcutta Improvement Act (5 of 
1911), Section 77-A (1) (b) and (2) — Ap- 
peals against award by Calcutta Improve- 
ment Tribunal — Grounds on which it 
can be challenged — Solatium if payable 
on the market value. 


In an appeal under Section 77-A (1) 
(b) the award of the Tribunal can be 
assailed only on points of law as provid- 
ed in Section 77-A (2). When. a Tribunal: 
rejects upon consideration an award or a 
transaction of sale or any other evidence 
of the market value on a finding that it 
is not to be relied on as the basis for the 
determination of the valuation of the dis-. 
puted land, such a finding of the Tribu- 
nal is a finding of fact and cannot be as- 
sailed in an appeal under Section 77-A 
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(1) (b) of the Act even though the re- 
asons given by the Tribunal are errone- 
ous. (Para 12) 

The owner of land acquired under 
the Calcutta Improvement Act is entitled 


to 15% of additional compensation on the. 
market value of land as provided in Sec- . 


tion 23 (2) of the Land Acquisition Act. 
AIR 1973 Cal 478 and AIR 1975 Cal 87, 


Rel. on. (Para. 14) 
Cases Referred: Ohtonologital Paras 
AIR 1975 Cal 87 14 


AIR 1973 Cal 478 = 77 Cal WN 618 14 
(1971) F. A. No, 519 of 1963, D/- 15-9-1971 
(Cal) 7,8 
(1970) F. A. No. 71 of 1961 D/- 15-7-1970 
(Cal) 7,8 
(1970) F. A. Nos. 608 and 609 of 1961 
D/- 12-8-1970 (Cal) 7,8 
(1967) 71 Cal WN 78 
A. N. Gupta, Sunit Ghosh, for Ap- 
pellants; B. P. Chatterjee and Suprokash 
Banerjee, for Respondent. 


M. M. DUTT, J.:— This appeal is at 
the instance of the referring claimant 
Sm, Saraswati Devi, since deceased, and 


it is directed against the award of the - 


Calcutta Improvement Tribunaj affirming 
the award of the Land Acquisition Col- 
lector and rejecting the reference case. 

2. The -premises No. 20, Ultadanga 
Main Road belonged to the said Sm. 
Saraswati Devi On January 13, 1955, a 
notification under Section 43 (2) of the 
Calcutta Improvement Act, 1911 (herein- 
after referred to as the Act), was pub- 
lished by the Board of Trustees for the 
improvement of Calcutta for the Street 
Scheme known as Scheme No. VIII-M 
(widening of Ultadanga Main Road be- 
tween the Scheme No. V-M and Scheme 
No, VIJ-M), The owner Sm. Saraswati 
Devi filed objection to the proposed ac~- 
quisition of the said premises. On Octo- 
ber 20, 1955, the Act was amended by 
the Caleutta Improvement (Amendment) 
Act, 1955 and a new paragraph 1-A which 
modified the Land Acquisition Act, 1894, 
wag inserted after paragraph 1 of the 
schedule to the Act. The new paragraph 
1-A is as follows:— 
; “After Section 6, the following sec- 
tion shall be deemed to be inserted name- 
ly:— 3 

6-A. When acquisition is proposed 
to be made of land comprised within any 
improvement scheme framed by the Board 
and published under Section 49 of the 
Calcutta Improvement Act, 1911— 

(i) The publication of a notice of the 
improvement scheme under sub-section 


Ram Chandra v. State (M. M, Dutt J.) 


89 


A.LR. 


(2) of Section 43 of the Calcutta Improve- 
ment Act, 1911, shall be substituted for 
and have the sams effect as publication 
of a notification in the Official Gazette 
and giving public notice of the substance 
of such notification in the locality under 
Section 4. 

(ii) Proceedings under Section 45 and 
sub-section (1) of Section 47 of the Cal- 
cutta Improvement Act, 1911, shall be 
substituted for and have the same effect 
as proceedings under Section 5-A, 

(iii) The publication of a notification 
under Section 49 of the Calcutta Improve- 
ment Act, 1911, shall be substituted for 
and have the same effect as a declaration 
under Section 6.” 

3. The Collector valued “fie land 
of the disputed premises having an area 
of 9 bighas 14 cottahs 14 chhataks at 


Rs, 4,56,981.87 at the rate of Rs, 2,345/- 


per cottah on average, the structures at 
Rs, 2,58,000/- and the trees at Rs, 80/-. 
He awarded a total compensation of 
Rs. 7,15,061.87, The said Sm. Saraswati 
Devi had the matter referred to the Cal- 
cutta Improvement Tribunal on‘a petition 
of reference. Before the Tribunal, she 
claimed the value of the land at the rate 
of Rs, 3,200/- per cottah on the average 
and that of the structures at Rs. 3,00,000/-, 
She also claimed statutory allowance of 
15% as allowed under Section 23 (2) of 
the Land Acquisition Act, The claim for 
the higher valuation of the structures was 
not pressed before the Tribunal at the 
hearing. 

-4, In regard to her objection to 
the valuation of land made by the Col- 
lector, it was contended that the Collec- 
tor was wrong in determining the value 
of the acquired land as on the date of 
the notification under Section 43 (2). It 
was urged that the relevant date was the 
date of the publication of the notifica- 
tion under Section 49 of the Act, that is, 
November 5, 1959. In support of her 
claim for valuation of the acquired land 
of the disputed premises No. 20, Ultadanga 
Main Road, she examined one Sukumar. 
De, a Chartered Surveyor and Valuer 
(P. W. 1). According to him, the total 
value of the acquired land on January 
13, 1955, was Rs. 5,42,000/- and on No- 
vember 5, 1959 was Rs. 6,03,000/-, that 
is, 15% more. He relied on the judg- 
ment of the Tribunal in Case No. 37 of 
1952 dated January 30, 1954, regarding 
premises No. 107, Ultadanga Main Road { 
and an award of the Collector in respect 
of portion of premises No. 109-B, Ulta- 
danga Main Road, as the basis of the 
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valuation made by him. On behalf . of 
the respondent, the State of West Bengal, 
the judgment of the Tribunal.in Case No. 
43° of 1962 relating to premises No. 81, 
Ultadanga Main: Road was relied on. 


5. The Tribunal after considering 
the evidence of Sukumar De and that of 
Bhabatosh Roy, the Senior Valuation 
Officer, Calcutta Improvement Trust and 
the said judgments, held that the market 
value of the acquired land of the disput~ 
ed premises was Rs, 3,97,340/- and that 
the Collector over-estimated the market 
value and awarded compensation in ex- 
cess of the same. As to the date rele- 
vant for- the assessment of the market 
“yalue of the acquired land, the Tribunal 
took the view that the market value 
should be assessed as on January 13, 1955, 
the date of the publication of the notifi- 
cation under Section 43 (2). As the Col- 
lector’s award could not be reduced, the 
Tribunal affirmed the same and dismissed 
the reference case. Hence, this appeal. 

6. During the pendency of the 
appeal, Saraswati Devi died and in her 
place the. present appellants were substi- 
tuted, 

7. As the appeal is under Section 
17-A (1) (b) of the Act, and in view of 


Section 77-A (2), it is confined to the fol- 


lowing grounds, namely:— (i). the decision 
being contrary to law or to some usage 
having the force of law; (ii) the decision 
having failed to determine some material 
issue of law or usage having the force of 
law and (iii) a substantial error or defect 
in the procedure provided by the Act 
which may possibly have produced error 
or defect in the decision of the case upon 
the merits. The first question to be.con- 
sidered ig whether the valuation should 
be made as on January 13, 1955 or on 
November 5, 1959. Before the Act was 
amended on October 20, 1955, which ef- 
fected the modification of the Land Ac- 
quisition Act by the insertion of Section 
6-A referred to above, it’ provided for the 
publication of a notification. under Section 
4 of the Land Acquisition Act after the 
notification under Section 49 of the Act 
and thereafter for the publication of a 
declaration under Section 6 of the Land 
Acquisition Act. It.also provided that 
the compensation to be awarded was the 
market value of the land as on the date 
of the declaration under Section 6. By 
the amendment of the Act the publication 
‘of the notification under Section 43 (2) 
of the Act has been substituted for a no- 
tification under. Section 4 of the Land Ac-+ 
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notification under Section 49 of the Act 
has been substituted for the declaration 
under-Section 6 of the Land Acquisition 
Act. It is contended.on behalf of the 
appellants that-the said Amendment Act 
having been enacted after the publication 
of the notification under Section 43 (2) 
of the Act on January 13, 1955, the ap- 
pellants are entitled to the. market value 
as on the date of the publication of the 
said notification under Section 49, that 
is, November 5, 1959, which, under the 
Amendment Act, -shall be deemed to be 
the declaration under Section 6. It? is 
argued that the amendment made by the 


-insertion of Section 6-A was not retros- 


pective and as the acquisition proceedings 
commenced on the publication of the 
notification under Section 43 (2), the right 
to claim the market value of the acquir- 
ed land as on the date of the publication 
of the notification under Section 49 vest- 
ed in the owner of the land. In support 
of this contention, the. appellants have 
placed reliance on three unreported judg- 
of this Court which are — (1) 
Jyotish Chandra Mitra v. State of West 
Bengal, in F. A. No. 71 of 1961 disposed of 
on July 15, 1970 (Cal), (S. K. Chakravarti 
and S. K. Datta, JJ.), (2) Messrs, Nava 
Bharat Vanijya Ltd. v. State of West 
Bengal, in F. A. Nos. 608 and 609 of 1961, 
disposed of on Aug, 12, 1970 (Cal), (S. K. 
Chakravarti and S. K. Datta, JJ.) and (3) 
Kalipada Sen v. State of West Bengal, 
in F, A. No, 519 of 1963, disposed of on 
September 15, 1971 (Cal), (A. C. Gupta 
and Amiya Kumar Mookerjee, JJ.). 


8. In Jyotish Chandra Mitra’s 
case F, A. No. 71 of 1961, D/- 15-7-1970 - 
(Cal) the notification under Section 4 (1) 
of the West Bengal Land Development 
and Planning Act, 1948, was published on 
August 4, 1949 and possession of the land 
was taken on November 21, 1949. Sub- 
section (2) of Section 8 of the Act was 
amended by the West Bengal Land De- 
velopment and ‘Planning (Amendment) 
Act, 1955 to the effect that no. amount re- 
ferred to in sub-section (2) of Section 23 
of the Land Acquisition Act Shall be 
included in the award. It was held that . 
the amendment of sub-section (2) of Sec- 
tion 8 of the Act was not retrospective 
in operation and, as such, the claimant. . 
was entitled to the additional compensa- 
tion of 15% under Section 23 (2) of the - 
Land Acquisition Act. That decision was 
followed by the same Bench in the case 
of Nava Bharat Vanijya Ltd., F. A. Nos. 
608 and 609 of 1961, D/- 12-8-1970 (Cal). 
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it was also. followed’ ‘in Kalipada Sen’s 
case F, A. No. 519 of 1963, D/- 15-9-1971 
(Cal) referred: to above. On the ‘strength 


of the above unreported Bench decisions, - 


it has been arguéd on ‘behalf of the ap- 
pellants that the insertion of Section 6-A 
in the Land Acquisition Act made by the 
Calcutta Improvement. (Amendment) Act, 
1955 is not retrospective in operation, and 
the. appellants are entitled. to the market 
value of the acquired land as on the date 


of the publication of the notification under’ 


Section 49 of the Act which has been 
substituted for a notification under Sec- 
tion 6 of the Land Acquisition Act and 
not on the date of publication of the 
notice under Section 43 (2). 
hand, Mr. Chatterjee, learned Advocate 
appearing on behalf of the respondent 
State of West Bengal, submits that the 
new Section 6-A having been introduced 
before the publication of the notification 
under Section 49 of the Act, it will apply 
for the purpose of computation of the 
compensation. In other words, he sub- 
mits that the market value should be 
calculated as on the date of the publica- 
tion of the notice under Section 43 (2) 
which is substitute for a notice under 
Section 4 of the Land Acquisition Act. 
Second it is contended by him that the 
appellants cannot both rely on. the new 
provision of Section 6-A for the purpose 
‘of treating ‘the notification under Section 
49 of the Act as a declaration under Sec- 
tion 6 of the Land ` Acquisition Act and 
contend that Section 6-A is not retrospec- 
tive in operation, -He has also placed re- 


liance on a Bench decision of this Court - 


in Muneswar Ram v. Second. Land Ac- 
quisition Collector, (1967) 71 Cal WN 78. 
In that case, the notice under Section 43 
(2) was published, on May 12/19, 1955. 
Section 6-A of the Land. Acquisition Act 
was introduced by the Amendment Act 
on October 20, 1955 and the sanction ‘of 
the Government under Section 48 was 
published under Section 49 of the Act on 
December 29, 1956. In view of the intro- 
duction of Section .6-A there was no noti- 
fication under Section 4, enquiry under 
Section 5-A and declaration under Sec- 
tion 6- of the Land Acquisition Act. It 
was contended that as the provisions of 
Sections 4, 5-A and 6 of the Land Acqui- 
_ Sition Act were not complied with the 
‘acquisition was illegal, . It was held by 
cpinha, J. (as he then was) that. Section 
- 6-A was not retrospective: in operation 


-and that the improvement: scheme under `’ 


: which the land-was acquired having been 
` sanctioned by the Government. after the 
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` has not been disputed on behalf of. 


On the other . 


the Land Acquisition Act.’ 


ALR. 
introduction of Section 6-A; it was a-post 


amendment scheme and, accordingly,“ Sec- 
tion.6-A would apply.. s 


9, Before the Act was amended 


‘by insertion of .the new Section. 6-A in’ 


the Land Acquisition. Act, the market 
value was to be. assessed as on the date- 
of the. publication of a declaration under 
Section 6 of the Land Acquisition Act, It 
the 
respondent that the introduction of ` Sec- 
tion 6-A has not been made with retros- 
pective effect. But the question ig whe- 
ther or not on the publication of the 
notice under Section 43 (2), the appel- 
lants acquired a right. to get compensa~ 
tion for the acquired land on the basis of 
the market value as on the date. of the 
notification under Section 49 which is 
equivalent to a declaration under Section 
6 of the Land Acquisition Act. It is con- 
tended on behalf of the appellants. that 
the compulsory acquisition proceedings 
really start after the publication of the 
notice under Section 43 (2) before the 
Amendment Act. We are unable to ac- 
cept this conterition. In our view, so 
long as the Government does not sanction 
the scheme there is no proceeding for 
acquisition. This’ i9 also the. view of 
Sinha, J., as has been expressed in Munes- 
war Ram's case (1967) 71 Cal WN 78 re- 
ferred to above. It has been observed by 
his Lordship in that case that first of all, 
a scheme is mooted, then objections are 
heard and it is then finalised; Govern- 
ment either sanctions the schemé or a 
modified scheme, and it is only thereafter 
that compulsory acquisition proceedings 
of land are taken in hand, In our opin- 
ion, the. publication of the notice under 
Section 43 (2) does not vest any right in 
the ‘claimant to claim compensation on 
the basis of the market value as on the 
date of the declaration under Section 6 of 
In the above 
unreported Bench decisions, Section 8 (2) 
of the West Bengal Land Development 
and Planning Act- was amended after 
possession of lands in question had been 
taken. In other words, the acquisition 
was complete and the only thing that 
was to be done was the assessment of 
compensation. After the acquisition is 
complete the claimant could claim com- - 
pensation to which he was entitled be- 
fore Section 8 (2) was amended, But in 
the instant case, even before the notifi- 
cation under Section . 49° was published, 


‘the Act was amended and-Section 6-A of. 
‘the Land , Acquisition’ Act was introduced ` 
‘under which the notice under Séc, -43 (2) 
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would be treated as equivalent to a 
notification. under Section 4 of the Land 
Acquisition Act and the notification under 
Section 43 was made equivalent to a dec- 
laration’ under Section 6 of the Land Ac- 
quisition Act; In the above view which 
we take, we do not think that there is 
any substance in the contention of the 
appellants that they are entitled to the 
market value of the acquired land as on 
the date of the publication of the notifi 
cation under Section 49. 


10. Now we may come to the me- 
rits of the case, It is not disputed that 
by belting method the total: units of the 
disputed premises in terms of solid land 
of the first belt would be 134. P. W. 1 
Sukumar De, the Chartered Surveyor and 
Valuer of the appellants, firstly relied on 
the award in respect of the premises No. 
109-B, Ultadanga Main Road. By. the 
said award, the market value of the said 
premises was assessed at Rs. 1,600/- per 
cottah on the average. By belting method 
and by conversion of different kinds of 


land of the first, second and the third 
belt P. W. 1 came to the finding that 
the rate of the front belt unit 


of the said premises would be Rupees 

2,747/- per unit. On account of some ad- 
vantages and disadvantages of the disput- 
ed’ premises he made certain additions 
and deductions and the net addition that 
was made by him to the said value of 
Rs, 3,747/- per unit was 7% and it came 
to the figure of Rs. 4,009/- as the value 
per. unit of the “disputed premises, Re- 
garding ‘the judgment of the’ Tribunal in 
Case No. 37 of 1952, relating to premises 
No. 107, Ultadanga Main Road, it appears 
that although in ‘that case, the Tribunal 
‘found that the value of the front belt 
unit was Rs, 3,184/~ per cottah, it had to 
make some additions and deductions on 
account of advantages and disadvantages 
of the said premises and valued the land 
of the said premises at Rs, 3,050/- per 
‘cottah, It may be stated that the premi- 
ses No, 107, Ultadanga Main Road was 
acquired sometime in 1949. P. W., 1 took 
into consideration the valuation of the 
Said premises No. 107. He added 8% on 
account of the disputed premises being 
South facing with better development and 
1/2% for drainage facilities in the dis- 
puted premises. He also added 25% be- 
cause of the rise of the land value from 
1949 to 1955 and deducted 10% for large- 
ness in area and '/2% for temporary 
storage of pail. tubs., The net addition 
‘` which was made by him to. the value of 
said premises- No, 107, was 24% and.” he 
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arrived at the valuation. of the disputed 
premises at Rs. 3,184/-.per unit, He took 
the mean of the two valuations of Rupees 
3,184/- per unit and Rs, 4,009/- per unit 
which came to Rs. 3,974/- per unit. 


11, Regarding the premises No. 
109-B, Ultadanga Main Road, the Tribu- 
nal took the view that the valuation made 
by the award of the Collector was not 
comparable to that of the disputed pre- 
mises, It appears that the premises No. 
109-B, Ultadanga Main Road was acquir- 
ed at the instance of the Refugee Reha- 
bilitation Department of the Government 
of West Bengal. That department was 
in urgent need of the said premises for 
establishing a market and took possession 
of the said premises amicably from the 
owners thereof on April 25, 1956. The 
proceedings under the Land Acquisition 
Act were started only to regularise the 
said amicable taking of possession. The 
price of the land was also amicably set- 
tled between the Commissioner -of the 
Refugee Rehabilitation Department and 
the owners long before the initiation of 
the acquisition proceedings. The Tribu- 
nal took the view that it was not unlike- 
ly that the price paid by the Refugee Re- 
habilitation Department was higher than 
the market value. Further, it was found 
by the Tribunal that there was a refer- 
ence by the owners of the said premises 
No. 109-B, Ultadanga Main Road to the 
learned District Judge under Section 18 
of the Land Acquisition Act, but that re- 
ference .was rejected. The owners had 
preferred an appeal to this court and that 
was pending. On the above grounds, the 
Tribunal’ was of the view that it would 
not be proper to accept the accepted 
award relating to premises No. 109-B as 
the basis for the determination of the 
market value of the acquired land of the 
disputed premises, 


12. Mr. Gupta, learned Advocate 
appearing on behalf of the appellants has 
strenuously urged that the Tribunal com- 
mitted an error of law in holding that 
the award relating to premises No, 109-B 
could not be the basis for the determina- 
tion of the market value of the disputed 
premises. It has been already.stated at 
the outset that as the appeal is one under 
Section 77-A (1) (b) of the Act, the award 
of the Tribunal can be assailed only on 
Points of law as provided in Section 77-A 
(2). In our opinion, when a Tribunal re- 
jects upon consideration an award or a 
transaction of sale or any other evidence 


.of the ‘market value on a finding that it 


r 
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is not to be relied on as the basis for the 
determination of the valuation of -the 
disputed land, such a finding of the Tri- 
bunal is a finding of fact and cannot be 
assailed in an appeal under Section 77-A 
(1) (b) of the Act even though the reasons 
given by the Tribunal sre erroneous, In 
the instant case, the Tribunal has. re- 
jected the consideration of the award re- 
lating to the premises No. 109-B as the 
basis for the determination of the mar- 
ket value of the disputed premises on 
two grounds, Even assuming that the 
grounds relied on by the Tribunal are 
erroneous, still this Court cannot inter- 
fere with the finding of the Tribunal. 
But all these turn to be academic, for 
the Tribunal has also taken into conside- 
ration the award in respect of the premi- 
ses No. 109-B and has come to the find- 
ing that it does not support the valuation 
of the disputed premises as made by the 
appellants’ expert (P. W. 1), According 
to the Tribunal, the market value of 
premises No. 109-B would be Rs. 3,200/- 
per cottah of solid land in the first belt. 
This finding of the Tribunal is a finding 
of the fact and cannot be challenged. So 
there is no merit in the contention of the 
appellants that the valuation of the dis- 
puted premises has not been made on the 
basis of the accepted award, 


13. Both the Government and the 
Tribunal placed reliance on the valuation 
of premises No. 81, Ultadanga Main Road 
made by the Tribunal in Case No, 43 of 
1962, In that case, the Tribunal took into 
consideration the valuation of premises 
No, 107, Ultadanga Main Road as the 
basis for the determination of the value 
of the said premises No. 81. On behalf 
of the appellants, it was contended that 
the valuation of the said premises No, 107 
as decided in Case No. 37 of 1952 should 
be independently considered, It was, 
however, observed by the Tribunal that 
as the valuation of the said premises was 
considered by the Tribunal in Case No. 43 
of 1962 relating to premises No. 81, Ulta- 
danga Main Road, it need not be consider- 
ed over again. Mr. Gupta submits that 
the Tribunal has committed an error of 
law in making that observation. Again 
the said observation of the Tribunal and 
the submissions made on behalf of .the 
appellants are academic, for the Tribunal 
‘also independently considered the valua- 
tion of premises No, 107. It has been al- 
ready stated that according to the Expert 
(P. W. 1) 25% should be added to the 
value of premises No, 107 on account of 
the rise in price of land from 1949. to 
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1955, 10% should be deducted for large- 
ness in area and '/2% for the existence 


‘of the pail depot in front of the disput- 


ed premises, In the opinion, of P. W, 1 
there should be a total addition of 24% 
to the valuation of premises No. 107, The 
Tribunal, however, was of the opinion 
that 4% should be added for the better 
development and the disputed premises 
being south facing, and that nothing 
should be added for the drainage facili- 
ties in the disputed premises. Regarding 
the rise in price of land the Tribunal was 
of the view that only 8% should 
be added, Thus’ the Tribunal made 
a total addition of 12%. In our 
view the question of additions and deduc- 
tions is a question of fact and arguments 
relating fo the findings of the Tribunal 
on that question cannot be entertained. 
It is, however, contended on behalf of 
the appellants that in the judgment of 
the Tribunal relating to premises No, 107, 
the Tribunal itself deducted 8% as the 
said premises was not south facing, but 
in the instant case, the ‘Tribunal only 
added 4% as the disputed premises is 
south facing. It is submitted on behalf 
of the appellants that at least in that 
regard, the Tribunal committed an error 
of law. We do not think that the Tri- 
bunal committed an error of law as con- 
tended'on behalf of the appellants, The 
Tribunal considered its judgment relat- 
ing to premises No, 107 and upon the 
consideration of the same it was of the 
view that only 4% should be added on 
account of the disputed premises being 
south facing, In our opinion, the deter- 
mination of the question whether there 
should be an addition of 4% or 8% does 
not involve any point of law and, ae- 
cordingly, we are unable to accept the 
contention of the appellants, 


14. The Tribunal has not allowed 
to the appellants the solatium of 15% as 
provided in Section 23 (2) of the Land 
Acquisition Act in view of the provision 
of paragraph 9 (1) of the Schedule to the 
Calcutta Improvement Act. Paragraph 9 
(1) has since been declared ultra vires 
Article 14 of the Constitution and struck 
down as void by a Division Bench of this 
Court consisting of A. C. Gupta and 


Chandra, JJ., in State of West Bengal v.. 


Asitendra Nath Mitter, AIR 1973 Cal 478. 
This decision has been followed by an- 


other Bench of this Court in Board of | 


Trustees for the Improvement of Calcutta, 
v. Calcutta Improvement Tribunal, AIR 
1975 Cal 87. In view of these two deci- 
sions of this Court, we hold that the ap- 


ed 
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pellants are entitled to 15% of additional 
compensation on the market value of land 
as provided in Section 23 (2) of the Land 
Acquisition Act, as claimed by them. No 
other point has been argued on behalf of 
the appellants. 

15. In the result, the finding of 
the Tribunal are hereby affirmed, The 
judgment and decree are, however, modi- 


fied to this extent only that the appel-- 


lants shall be entitled to the solatium of 
15% on the market value of land and 
structure as assessed by the Tribunal and 
interest at the rate of six per cent. per an- 
num on the amount of solatium from the 
date of Collector’s taking possession, The 
Collector is directed to make payment to 
the appellants within four months of the 
receipt of the modified award. 
The appeal is allowed in part, but 
there will be no order as to costs, 
SHARMA, J.:— I agree. 
Appeal allowed in part. 
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N, C. MUKHERJI AND B. C., RAY, JJ.- 

Ganesh Chandra Mukherji, Appellant 
v. Gopal Chandra Hazra, Respondent, 

A. F, O. O. No. 156 of 1976, D/- 23-8- 
1976. 

(A) Partnership Act (1932), Section 
33 (1) — “Good faith” — Exercise of — 
. One partner sending letters to banks to 
stop payments — Notice by other part- 
‘ners to show cause for the letters not 
complied with — Unanimous resolution 
retiring such partner passed after due 
notice to him — Held cannot be said to 
be not in good faith. 


A partner of a firm sent a letter to 
the banks to stop payments of cheques of 
the firm unless signed by him, and the 
banks stopped payment in view of the 
letters, The remaining partners of the 
firm sent a Notice to him -asking the 
cause for the letter. On non-compliance 
by the said partner, the remaining 
partners passed a unanimous resolution 
of compulsory retirement of the said 
partner in a meeting the notice of which 
was duly served on the said partner. On 
the contention of the retired partner that 
the resolution of his retirement was not 
made in good faith. 

Held that the notice to show cause 
was duly given to the partner and as 
such the resolution could not be said to 
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have been passed not in good faith, AIR 
1954 Pat 53 and (1910) 1 Ch D 495, Ref. 


(Para 21) 
(B) Partnersbip Act (1932), Section 46 
— Appointment of receiver — Compul- 


sory retirement of partner — Partnership 


dissolved — New firm constituted by re- 


maining partners — Sufficient funds of 
old firm lying frozen in the banks — Ap- 
peintment of receiver over the business of 
new firm held not warranted. 


Where a partner is expelled under 
Section 33 and the remaining partners 
constitute a new firm and when there is 
no apprehension of the assets and/or in- 
come of the oid partnership business be- 
ing dissipated by the partners nor there 
is any room for doubt that the decree 
that may be passed in his favour in the 
suit for dissolution of old partnership 
cannot be satisfied from out of the money 
lying frozen in the different accounts of 
the old firm in the banks, it is not just 
and proper to appoint a receiver over the 
running partnership business of the new 
firm. (Principles for appointment of a. 
receiver laid down in AIR 1955 Mad 430, 
quoted), (Para 27) 


(C) Partnership Act (1932), Section 46 _ 
— Dissolution of partnership-— Appoint- 
ment of receiver — Application for ap- 
pointment of — Laches — Application 
liable to be rejected, 


Where a partner, in spite of his com- 
pulsory retirement from the partnership 
and in spite of his issuance of the notice 
of dissolution of the partnership at will 
under Section 43 of the Partnership Act, 
waited for about three years, allowed the 
other partners to carry on partnership 
business by constitution of a new- firm and 
after it became a very profitable concern, 
made an application for appointment of a 
receiver over its property. 

Held that the prayer for appointment 
of a receiver was liable to be rejected on 
the ground of laches and delay, 

(Para 29) 
Cases Referred: Chronological Paras 
AIR 1955 Mad 430 27 
AIR 1954 Pat 53 = 1953 BLJR 289 22, 24 
AIR 1929 Mad 456 = 56 Mad LJ 657 24 
(1910) 1 Ch D 495 = 102 LT 347 23 

Ranjit Kumar Banerji, Abhijit Kumar 
Banerji and Ashoke Kumar Banerji, for 
Appellant; Kalipada Sinha, Parimal Das, 
Sudhansu Nath Ganguli and Kumud Ran- 
jan Purkait, for Respondent, 


B. C, RAY, J:— This is an appeal 
at the instance of the defendants against 
the Judgment and order No. 58 dated 
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July 18, 1975, passed by the Subordinate 
Judge, 4th-Court, at Alipore in Title Suit 
No. 15 of 1974 allowing the plaintiff’s ap- 
Plication for appointment of a receiver. 

2. The plaintiff Sri Gopal Chan- 
dra Hazra instituted a 
Suit No. 15 of 1974 in the 4th Court of 
Subordinate Judge at Alipore for a dec- 
ree for dissolution of partnership execut- 
ed and registered on 4th September, 1964 
as well as for dissolution of the second 
partnership registered on 4th October, 
1969, and for accounts of the partnership 
business and for appointment of a re- 
ceiver, 


3. In the said suit the plaintiff filed 
an application for appointment of a re~ 
ceiver stating inter alia that the plaintiff 
and the defendants Nos, 1 to 3 who were 
at one time employees of Patterson En- 
gineering Co. (India) Private Ltd. consti- 
tuted a partnership business under the 
name and style of ‘Pearl Filter Enter- 
prises’. The partnership deed was exe- 
cuted by them and the same was regis- 
tered on September 12, 1964, with the 
Registrar of Firms, The firm carried on 
the business of water purification, engi- 
neering and all sorts of contracts in con- 
nection with filtered water supply and at 
the time it had its place of business at 
14-D, Shankar Bose Road, Calcutta-27. 
Subsequently the place of business of the 
firm was shifted to 87 Chowringhee Road, 
Calcutta-20. 

4. The partnership was a partner- 
ship at will and the share of each part- 
ner was one fourth in the business of 
firm, Each of the partners contributed 
Rs. 2,500/. towards capital of the firm. 
There was a provision in the partnership 
deed that the defendant No, 2, Sri Kali- 
charan Sharma would be deemed as 
‘Managing Partner and he would be en- 
titled to first ten per cent. of total net 
< profit subject to revision depending on 
the volume of business. The partnership 


firm carried on the business in this way’ 


till the end of December, 1968. The 
plaintiff repeatedly requested the defen- 
dants to show him the accounts relating 
to the partnership business during the 
period from August 20, 1964 to Decem- 


ber 31, 1968, but the defendants did not. 


render any accounts of the business to 
him though the deed provided for inspec- 
tion and check up of the accounts by 
every partner, 

5. The defendants who 
‘majority conceived a device to start the 
partnership afresh in the same name and 
siyle purporting to commence from st 
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-registered in 


suit being Title’ 


are in 
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1969 without the partnership, 
1964, dissolved and in 
pursuance of their design the defendants 
induced the plaintiff to execute a fresh 
partnership deed along with the defen- 


January, 


dants on 9th of June, 1969, for the same `` 


purpose and the said partnership Was re- . 
gistered with the Registrar of Firms on 
4th October, 1969. The business of 
firm was carried on the basis of this 2nd 
partnership agreement, But the defen- ` 
dants failed and neglected to show the 
plaintiff the accounts of the: business for 
the period from August 20, 1964 to De- 
cember 31, 1968 and to make adjustment 
of accounts, The piaintiff’s further alle- 
gation is that the accounts are not pro- 
perly maintained. The defendants with- 
drew huge sums of money for their per- 
sonal use and benefit and grossly mis- 
managed the affairs of the partnership 
business. It was also alleged that the 
defendants in collaboration with the em- 
ployees of the firm refused the plaintiff . 
inspection of the books of accounts and.’ 
other works of the partnership firm, On 
repeated requests by the plaintiff a gene- 


ral meeting was convened on 6th Janu-.: 


ary, 1971, at 1 p.m. for discussion of the 
affairs of the partnership business, - 
The plaintiff by his two letters dated 5th 
January, 1971 and 6th January, 1971 re- 
quested for. inclusion of certain items in 
the agenda of the said meeting, The said .- 


meeting commenced and the plaintiff and.. 


the defendants attended. But as pre-ar- | 


ranged amongst the defendants the meet- :: 


ing was abruptly stopped as some of the 
defendants left the meeting on the pre- 
text of some engagement. o 
6. The plaintiff, on 14th of May, 
1971, in order to safeguard his own inte- 
rest and in the interest of partnership, 
sent letters to the banks concerned not 


‘ta honour the cheques presented to them 


if the plaintiff was not found to be one 
of the signatories to the cheques. 


7. On 10th of June, 1971, the 
plaintiff received a notice dated 8th June, 
1971, from the defendants proposing to 
hold a meeting of the partners on 12th ° 
June, 1971, for consideration of certain 
agenda, In the said notice however the 
defendants, it was submitted, with ulte- 
rior motive did not mention the hour of 
the meeting. - 

8 The plaintiff reached the place 
of the meeting on that day at 10 a.m. and . 
came back after waiting . there in vain 
for more than an hour as none of the 
defendants was present at that. time and 


No meeting -was held, ...The. plaintiff in-' 


the ` 
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formed the -defendants about this by let- 
ters on that very day i.e., 12th June, 
1871, i 


9. The plaintiff received a letter 
dated 12th June, 1971, with a copy of the 
resolution of the meeting held on 12th 
June, 1971 from the defendants, It was 
decided in the said resolution that the 
plaintiff be compelled to retire as partner 
of the firm. The defendants, however, 
cancelled the notice of the meeting dated 
8th June, 1971, as well as the resolution 
dated 12th June, 1971, passed in the said 
meeting. The plaintiff received a letter 
dated 14th June, 1971, from the defen- 
dants intimating that he had been retired 
from the partnership firm with effect 
from 14th June, 1971, as a partner, It 
has been submitted that the defendants 
have no right to expel him from the 
partnership. Moreover, the said resolu- 
tion was passed mala fide and not in good 
faith and before passing the same the 
plaintiff was not given any opportunity 
ef being heard in the meeting... 


10. After the alleged retirement 
of the plaintiff from the partnership the 
defendants have brought into being an- 
wther partnership amongst themselves 
under the same name and style for carry- 
ing on the same business. The plaintiff 
tried to refer the matter to arbitration 
but the defendants rejected his proposal 
cn giving out that the plaintiff was not 
a partner of the said business, The de- 
fendants also caused a notification to be 
published in the Calcutta Gazette stating 
that the plaintiff had been retired as a 
partner of the firm. 
ted that the said notification is malicious, 
motivated and of no legal effect and so 
not binding on the plaintiff. The plain- 
tiff has submitted that the partnership 
business of 1971 is nothing but a conti- 
nuation of the 2nd partnership and the 
first partnership, The plaintiff in order 
tc dissolve the partnership firm issued 
notices dated 14th July, 1971, on the de- 
fendants, The partnership has been car- 
ried on with the assets of the first and 
second partnership and the accounts of 
the first and second partnership have not 
been settled. i 


11. -It has been submitted that 
there is reasonable apprehension that the 
property, assets and income of the part- 
nership business at the hands of the de- 
fendants are in danger of being wasted, 
misused and dissipated and as such a re- 
ceiver should. be appointed immediately 
for taking possession, 


It has been submit-' 


custody - ‘and: 
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management of the said partnership 
business and its assets and income during 
the pendency of the suit, 


12. The defendants filed an objec- 
tion to plaintiffs petition for appoint- 
ment of receiver stating inter alia that 
the plaintiff was in charge of the ac- 
counts of the partnership business 
and as such he was conversant with the 
accounts of the business. The plaintiff al- 
ways tried to seize upper hand in the 
firm and held designs to control the en- | 
tire business, The plaintiff being a law 
graduate, the first and second partnership 
deeds were drafted by his friends accord- 
ing -to his advice. The plaintiff advised 
the defendants not to dissolve the first. 
partnership. The defendants always de- 
pended on the plaintiff in legal matters 
and they always abided by the sugges- 
tions and instructions of the plaintiff. 
Though in charge of accounts he did not 
prepare the accounts properly and he did 
not attend office regularly. It was due 
to his default in preparation of accounts, 
the Returns before the Income-tax and 
Sales Tax authorities could be filed with 
great difficulty in time. The plaintiffs 
activities always created obstacles in the 
daily work of the partnership firm. He 
always kept money with him and accord- 
ingly the firm could not run properly. 
The plaintiff having the charge of ac- 
counts and the account books and papers, 
counterfoils of cheques were in his cus- 
tody. The plaintiff was always aware of 
the profits of the partnership business. 
In fact, till the partnership of 1969, there 
were hardly any profits and most of the 
income was appropriated towards deve- 
lopment of and/or towards expenses of 
running and organising the business. The 
plaintiff drew his monthly allowance of 
Rs. 700/- on May 12, 1971 and on May 14,° 


1871 he wrote to the Banks to stop pay- . 


ment of cheques of the firm without prior 
intimation to other partners unless the 
cheques bore his signature, These acts of 
the plaintiff were detrimental to the part- 
nership business and so the defendants 
were compelled to retire him from the 
partnership after giving notice by passing 


-a resolution to that effect on June 12, 


1971. The said resolution was, however, 
cancelled and another resolution was pass- 


~ ed in the meeting held on 14th June, 1971 


retiring him from the partnership busi- 
ness in accordance with Clause 17 of the 
Partnership Deed of 1969. Thereafter a 
new partnership was executed and regis- 
tered by the defendants in 1971 for the 
purpose.of carrying en the business, The 
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partnership of 1969 has thus been dis- 
solved.and as such it is neither just nor 
convenient that a receiver should be ap- 
pointed immediately for taking posses- 
sion, custody and management of the 
partnership property, its assets and in- 
ccme as the plaintiff has no concern with 
the present partnership business, 


13. An affidavit-in-reply was filed 
on behalf of the petitioner reiterating the 
statements and allegations made in the 
petition, It has also been denied that 
the application was a belated one and the 
same was barred by principles of waiver, 
estoppel and acquiescence, 


14. On July 18, 1975, the learned 
Subordinate Judge, 4th Court, Alipore, 
by Order No. 58 held that the resolution 
expelling the plaintiff from partnership 
-was made not in good faith by the de- 
fendants, The learned Subordinate Judge 
further held that the partnership of 1971 
was being carried on with the assets of 
the second partnership and the accounts 
of the second partnership were not set- 
tled, The plaintiff has right and interest 
in the properties of the partnership of 
1971. Sri Ramendra Nath Ghose, Advo- 
cate was appointed receiver and he was 
directed to take charge of the partner- 
ship firm “Pearl Filter Enterprises”. The 
receiver has also been directed not to 
_ allow the plaintiff to enter into the office 
of the business nor to interfere with any 
function of the firm, The receiver will 
operate all the bank accounts of the firm 
on behalf of all the partners and the 
defendants are permitted to run the busi- 
ness, 


15. It is against this judgment 
and order this appeal has been preferred. 
16. Mr. Ranjit Kumar Banerjee, 


‘learned. Advocate appearing on behalf of 
the appellants has submitted that the 
partnershjp at will entered into between 
a plaintiff and the defendant Nos. 1 to 

3 stood dissolved and the defendants ap- 
pellants have constituted a new partner- 
` ship by executing and registering a part- 
nership deed on 18th of June, 1971. The 
present partnership business is carried 
on by the defendants appellants on the 
basis of this new partnership, The plain- 
tiff is mot a partner in respect of this 
partnership business and as such there is 
no question of appointment of a receiver 
in respect of this partnership business. It 


has further been submitted by Mr. Ba-. 


nerjee that the plaintiff himself by serv- 
ing notice on July 14, 1971, dissolved the 
partnership business. 
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17. Mr. Banerjee has also submit- 


ted that the plaintiff has been retired as. 


partner of the partnership firm named 
and styled as “Pearl Engineering enter- 
prises” in accordance with the terms of 
Clause 17 of the partnership deed exe- 
cuted by the plaintiff and the defendants 
in 1969 by unanimous resolution of the 
defendants appellants passed at a meet- 
ing held on 14th of June, 1971. The 
plaintiff, therefore, ceased to be a part- 
ner of the said business on and from 14th 
of June, 1971, after passing of the said 
resolution, The defendants- appellants 
issued a notice to the plaintiff respondent 
requesting him to withdraw the letter sent 
by him to the banks of the firm asking 
them not to encash cheques unless the 
samé bore his signature as the said letter 
purported to paralyse the working of the 
firm. The plaintiff respondent was also 
asked to explain why such [etter was 
issued by him to the banks without prior 
information to them. It has also been 
submitted that the notice dated 8th June, 
1971, convening a meeting of the partners 
on 12th June, 1971, for considering cer- 
tain agenda was sent to the plaintiff and 
after due consideration of the entire mat- 
ter a unanimous resolution was passed 
by all the partners present to the effect 
that the plaintiff be compelled to retire 
as a partner of the firm ‘Pearl Filter En- 
terprises”-as his acts amounted to miscon- 
duct. The said resolution was, however, 
cancelled and on 14-6-1971 another resolu- 
tion was passed unanimously retiring the 
plaintiff as partner from the said part- 
nership firm. It has therefore been sub- 
mitted that the said resolution was pass- 
ed bona fide after due 
on the plaintiff and as such the said re- 
solution is legal, valid and binding upon 
the plaintiff, Mr, Banerjee has 


pulsorily retired from the partnership 
business on 14th July, 1971, brought the 
present action as late as on 3rd of March, 
1974 and filed this application for ap- 
pointment of receiver. It has been fur~- 
ther submitted that on the basis of the 
plaintiff’s letter the accounts of the part- 
nership firm in the banks had been 
frozen and the business came to a stand- 
still, It is with great difficulty the defen< 
dants after constituting a new partner« 
ship in 1971 have been running the par- 
tmership business and as soon as the said 
partnership business became a good pro- 


fit earning concern, the plaintiff in order | 


to have hig share of the profits of the busi- 
ness brought this action and filed this 


ALR. 


service of notice | 


next. 
submitted that the plaintiff though com- . 


ag EN, 
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application for appointment of a receiver. 
It has been submitted that the plaintiff 
having acquiesced in the partnership busi- 
ness being carried 
against his own allegèd right cannot now 
come to court for a receiver and the ap- 
plication should be dismissed on the 
ground of unusual laches and delay. 


18. It has lastly been contended 
by Mr. Banerjee that the partnership 
business has been dissolved and as such 
the plaintiff is no longer a partner of the 
new partnership firm which is carrying 
on the business, In the circumstances 
there cannot be any appointment of a re- 
ceiver, The plaintiff can, at best, claim 
his share of the profits or interest in 
respect of his share of the property of the 
firm as there has been no accounting of 
.the partnership business after dissolution 
ot the partnership, In this case it has 
been submitted that considerable sum of 
money amounting to Rg, 52,000/- more or 
less ig lying frozen in the different 
banks in the name of the partnership firm 
and the said amount is quite sufficient to 
meet up the amounts that will be payable 
to the share of the plaintiff after ac- 
counting. As such there is no apprehen- 
sion that the plaintiff would sustain any 
loss if no receiver is appointed, 

19, Mr, Kalipada Sinha, learned 
Advocate appearing on behalf of the res- 


pondents has submitted that the instant . 


action being a partnership action 
and the reliefs claimed being one for 
dissolution of partnership and for ac- 
-counts it is a fit case for appointment of 
receiver in order to preserve the assets 
of the partnership so that the plaintiff 
will not be deprived of having the decree 
that will be passed satisfied. Mr. Sinha 
has also submitted that the plaintiff re- 
peatedly requested for rendering accounts 
` for the period from 20th August, 1964 to 
31st December, 1968, but the same was 
rot done nor the said accounts’ were 
shown to the plaintiff. Moreover, the de- 
‘Tendants have illegally expelled the plain- 
-tiff from.the partnership and ag such there 
is every apprehension of the partnership 
‘assets being lost or. dissipated. if a;re- 
ceiver be not appointed in respect of the 
assets and business of the partnership 
-firm. Mr. Sinha has next submitted that 
though the plaintiff has been. compulsorily 
expelled. fromthe. partnership firm’ yet 
there has been no accounting of the part- 
nership business and the partnership 
business. is being run with the assets of 


the previous partnership, The plaintiff, | 
it is therefore submitted, is entitled to 


on with the assets © 


either a share of the profits accrued ta 
the. partnership in proportion to his 
share in the property of the partnership 
or at his option he is entitled to get in- 
terest ‘in respect, of.the share of the as- 
sets of the partnership business as pro- 
vided in Section 37 of the Partnership 
Act and Section 88 of the Indian Trusts 
Act, 

20. It has also been submitted by 
Mr, Sinha, learned Advocate that the 
alleged notice for retirement of the plain- 
tiff was not issued in good faith and the 
alleged resolution was passed in the meet- 
ing dated 14th July, 1971, without ob- 
serving the rules of natural justice and 
as such the said resolution ` is.not legal 
and valid one and so is not binding on 


the plaintiff, 


21. It appears that the plaintiff 
and the defendants 1 to 3 constituted a 
partnership business under the name and 
style of “Pearl Filter Enterprises” and a 
partnership deed was executed'and regis- 
tered by them on September 4, 1964. The 
said deed was registered with the Regis- 
trar of Firms on September 12, 1964. 
The partnership business was carried on 
on the basis of the said partnership deed 
till June 8, 1969, and on June 9, 1969, 
the second partnership deed was execut- 
ed and registered on almost the- same 
terms and conditions and for the same 
purpose by the plaintiff and the defen- 
dants- for carrying on the business under 
the same name and style only the provi- 
sion for payment of 10 per cent, of net 
profit to defendant No. 2 was not made.- 
Clause 17 of the said deed of partnership 
runs as follows: . ; 


“That if the majority partners found. 
that any existing partner is doing any 
misconduct or any irregularities in carry-.- 
ing out his duties, for the said firm, then. . 
the other partners by taking unanimous 


decision can compe] him to retire and in, es 
such case the retiring partner cannot pray. . 
or apply for any further reconsideration -` ` 


whatsoever.” 

The plaintiff, it appears, withdrew his 
monthly allowance of Rs. 700/- on May 
12, 1971 and. on May 14, 1974, sent let- 
ters to the banks of the partnership firm 
to stop payment of cheques of the firm 
unless those cheques bore the signature 
of the plaintiff. It appears that on the 
basis of the said letter the State Bank of 
Tndia as well as the National Grindlays 
Bank Ltd., by letters intimated the part- 


-nership firm that they would not be able 


to honour the cheques unless the same 
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were signed by the plaintiff and -thus 
stepped payment on cheques issued by the 
partnership firm. The defendants on 2nd 
June, 1971, sent a notice to the plaintiff 
intimating him that in view of his letter 
to the banks dated 14th of May, 1971, 
payments have been stopped and he was 
requested to intimate them the reasons 
for issuing. such letters to the banks 
which has totally dislocated the business 
of the firm and has led to the closure of 
the business. The plaintiff was also ask- 
ed either to withdraw the letter sent to 
the banks or to justify his action within 
three days from the date of the receipt 
of. this notice. No reply was given to the 


said notice. by the plaintiff. The defen- - 


dants, thereafter, sent a notice dated 8th 
of June, 1971, intimating the plaintiff that 
a. meeting of the partners will be 
held on 12th of June, 1971, at the office 
of the partnership firm at 87, Chowrin- 
glee Road, for considering the agenda, In 
the said notice, however, the hour of the 
meeting was not mentioned and as such 
it has been stated by the plaintiff that he 
went on that day to the place of the 
meeting at 10 a.m. and waited there for 
over an hour but as none of the defen- 
dants was present there he left the place 
of meeting, It appears that the plaintiff 
was served with a copy of the resolution 
passed in the said meeting whereby he 
was. compulsorily retired as partner from 
the said partnership firm on the ground 
of his misconduct as well as gross irregu- 
larities in carrying out his duties of the 
_ firm and his action paralysed the working 
of the firm and damaged -the fair name 
of the firm. The said resolution was 
passed .unanimously retiring him in ac- 
` cordance with Clause 17 of the Partner- 
ship deed. It also. appears that the said 
resolution was subsequently cancelled and 
another resolution was passed unanimous- 
ly at the meeting of the partners held 
on 14th of June, 1971, retiring the plain- 


`- tiff as partner from the said partnership 
-. ‘business on and from the said date, 


It is 
. thus evident from the notice Annexure-P 

dated 2nd June, 1971, that the plaintiff 
was asked to show cause. Moreover, the 
plaintiff -was also ‘given notice of the 
meeting of the partners wherein the re- 
solution retiring him from the partner- 
ship was unanimously passed, The said 
resolution, it appears, has been made 
quite in conformity with the provisions 


‘ot Clause 17 of the partnership deed exe- . 


cuted and registered in 1969 and as such 
there is no infirmity. or fraud or mala 


` fde-in the said resolution which- will-. 


-n 


1 


- unenforceable. 
- Partnership Act, 1932 (Act 9 of 1932) it 
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render it illegal, invalid or in any way 
Under Section 33 of the 


has been expressly provided that a- part- 
ner may be expelled from a firm in the 
exercise of good faith of powers con- 
ferred by contract between the. partners. 
The argument that the said resolution was 
not made in good faith and no opportuni- 
ty of hearing was given to the plaintiff 
prior to the passing of the said resolution 
is wholly unsustainable as I have already 


` stated that the notice to show cause was 


duly given to the plaintiff, The resolu- 
tion was passed by the partners unani- 
mously at a meeting. The said partners 
cannot be said to constitute a judicial or 
quasi-judicial tribunal and as such the 
question of observance of the rules of 
natural justice cannot and does not arise 
under’ any circumstance, 


22. “Subject to the terms of the 
partnership agreement, where there is 
power to expel for misconduct the delin- 
quent partner is not entitled to prior 
notice of the grounds of complaint or to 


. an opportunity of hearing for explaining 


his conduct, unless the other partners 
are tribunal to decide whether an event 
has happened. justifying his expulsion”. 
(Lindlay, on Partnership, 13th Edition 


page 445). In AIR 1954 Pat 53, Ram 
Narayan v. Kashinath Jagnarain, it has 
been observed that Section 33 of the 
Partnership Act only applies where the 


power of expulsion has been reserved in 
the articles of partnership and where the 
power has been exercised in good faith 
by all the partners whose concurrence 
might be necessary under the articles of 
partnership, 


23.. In (1910) 1 Ch D 495, Green 
v. Howell: the fact in short was that in 
the deed of partnership there was a pro- 
vision that- in the event of either part- 
ner committing any breach of the part- 
nership of articles or any other flagrant 
breach of his duties as a partner, the 
other partner might by notice in writing 
terminate the partnership, provided that 
if any question should arise whether a 
case had happened to authorise the exer- 
cise of his power it should be determin- 
ed by arbitration, if the offending part- 
ner go requested in writing within a 
given time. Under this clause one part- 


‘ner, without any preliminary warning to 


his co-partner, served him with a notice 


of dissolution on the ground that he had, 
“committed. breaches of certain 
‘articles ‘and-had- also . committed.a flag- .. 


specified 


is 


: 
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rant breach of his duties as a partner, It 
was held that in the absence of mala fides, 
it was not a condition precedent to the 
validity of the notice that the partner 
. serving the notice should before serving it 
disclose to his co-partner the causes of 
complaint against him or give him an op- 
portunity of being heard in his defence, 
and that the notice was valid. 


24. With regard to the submission 
that the plaintiff is entitled to his share 
of the profit accrued to the partnership 
firm in proportion to his share of his pro- 
perty of the firm even though he ceased 
to be a partner inasmuch as after the 
dissolution of the partnership firm the 
defendants who constitute the new part- 
nership have been carrying on the busi- 
ness of the firm with the property of the 
first and second partnership it appears 
that the earlier partnership business 
which was carried on till 8th of June, 
1971, by the plaintiffs and defendants 
came to an end on ł4th of June, 1971. It 
also appears that the plaintiff himself 
served notices on 14th of July, 1971, on 
all the defendants dissolving the partner- 
ship business, Hence the partnership 
which was a partnership at will stood 
dissolved in accordance with the provi- 
sions of Section 43 of the Partnership 
Act, 1932, by the issuance of notice by 
the plaintiff to’ that effect. It is appa- 
rent that in spite of the dissolution of 
the partnership there has been no ac- 
counting of the partnership business car- 
ried on till the date of dissolution, It is 
also apparent that the accounts of the 
partnership business had been frozen on 
the basis of the letter dated 14th of May, 
1971, issued by the plaintiff to the State 
Bank of India as well as the National & 
Grindlays Bank Ltd., and a sum of over 
Rs, 52,000/- is lying frozen in the said 
accounts, It has been contended on be- 
half of the defendants -appellants that 
afler the freezing of the accounts of the 
partnership firm the new partnership was 
formed by them excluding the plaintiff 
and the partnership business is being run 
-with their own funds.’ It is not possible 
to decide at this stage whether the pre- 
sent partnership business is being carried 
or with-the funds exclusively supplied 
by the defendants or not. 

. there has been no accounting of thé 1st 
and 2nd partnership. business that was 
carried on till the -constitution of the 
rew partnership firm by the defendants 
cn June 9, 1971. Moreover, it appears 

_|from Clause 3 of the deed of partnership 

dated 18th of June, 1971, that the capital 
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of each partner shall be such as will 
stand to their credit in the. books of the 
firm as on the 14th day of June, 1971. 
This suggests that the new partnership 
business is carried on with the assets of 
the previous partnership and the plain- 
tiff is, therefore, entitled to a share of the 
profits or at his option to interest at the 
rate of 6 per cent. per annum on the 
amount of his share in the property of 
the firm in accordance with the provisions 
cf Section 37 of the Partnership Act, 
1932, This is of course a tentative find- 
ing and ig subject to final decision of the 
suit on merits, In AIR 1954 Pat 53, Ram 
Narayan v. Kashinath Jagnarain, it has 
been observed that there exists a fidu- 
ciary relationship between the surviving 
partner and his former partner or the re- 
presentative of that former partner. The 
relationship is a fiduciary relationship and 
in a matter of this description the autho- 
ities establish that equity will never 
permit the person standing in that rela- 
tionship to another person to trade with 
the property of that other person for his 
own profit. He must hold the profit he 
is making in trust for the owner of the 
property, the use of which produced the 
profit. This principle is also recognised 
in Section 88 of The Indian Trust Act. 
In AIR 1929 Mad 456, P. M, Ramkrishna 
Ayyar v. P. Mathusami Ayyar it has 
been observed that the retiring partner 
can, in the absence of an agreement to 
the contrary, claim not only interest but 
at his option either a share of the profits 
of the business which was continued with 
his assets or interest on the amount of 
his share of the partnership assets, 


25. The next question that comes 
up for consideration is whether in these 
circumstances it is just and proper to ap- 
point a receiver in respect of the partner- 
ship business as well as its assets during 
the pendency of the suit. It has been 
urged that the action being a partnerhip 
action and the relief claimed is one for 
dissolution of the partnership and for 
accounting a receiver should be appoint- 
ed in order to protect and preserve the 
subject-matter of the lis from being lost 
or damaged or in any way dissipated. In 
the application for appointment of re- 
ceiver the plaintiff has alleged that’ the 
defendants 1 to 3 did not render accounts 
of the partnership business for the period 
from 20-8-1964 to 31-12-1968 nor he was 
shown the accounts of the said business 
{cr the said period and as such he was 
deprived of his due share of the profits 
ot the said business. It has also been 
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alleged that by letters dated 5th of Janu- 
ary, 1971 and 6th of .January, 1971, he 
brought this matter to the notice of the 
defendants and requested them to include 


it as one of the items in the agenda of the ` 


meeting of the partners to be held on 6th 
of January, 1971. It also appears that on 
14th of May, 1971, the plaintiff sent let- 
ters to the defendants appellants alleging 
that they had not shown him the accounts 
of the aforesaid period and that large 
sums of money had been drawn by them 
from the fund of the partnership business 
for their own use, As such there is re- 
asonable apprehension that the property, 
assets and -income of the partnership 
business at the hands of the defendants 
are in danger of being wasted, misused 
and to prevent this a receiver needs to 
be appointed to take charge of the same 
during the pendency of the suit. It has 
been stated in paragraph 7 (m) of the 
petition of objection filed by the defen- 
dants that the plaintiff became so over- 
bearing and conducted himself in such a 
high-handed manner that the meeting 
could not consider all the matters of the 
agenda though it sat for nearly two and 
a half hours, There is no denial to this 
statement in the affidavit-in-reply filed 
by the plaintiff on June 19, 1974. It 
also appears that the plaintiff drew his 
monthly remuneration as usual on 12th 
May, 1971 and on 14th May, 1971, he sent 
letters to the State Bank of India as well 
as to other banks of the partnership firm 
instructing them to stop payment on 
cheques issued bythe firm unless those 
cheques bore his signature. The plaintiff 
on the same day issued letters to the de- 
fendants alleging that he was not shown 
the accounts of the period from 20-8-1964 
to 31-12-1968, The plaintiff who is a law 
graduate was undoubtedly in charge of 
the accounts of the said partnership busi- 
ness as wil] be evident from hig letter 
dated January 15, 1969, addressed to 
Ramier Subbarayan, the defendant No. 
3 and the books of accounts and .cash 
book and other papérs of the’ partnership 
business were under his custody. _More- 
over, it appears from the letter dated 
14th of June, 1971, that certain books of 
accounts were lying in his custody, . The 
allegation of' misconduct on the part of 
the defendants in carrying ,on the part- 
nership business was made only on 14th 
of May, 1971, when the said letter stop- 
Ping payment on cheques, issued by the 
partnership firm were sent to the. differ- 
ent banks, It also appears from the ist 
and 2nd partnership deed executed in 
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1964 and in 1969 respectively that the 
plaintiff contributed a sum of Rs. 2,500/- 
only towards capital, It also appears 
from the petition of objection filed by 
the defendant to the application for ap- 
pointment of receiver that till the part- 
nership of 1969 there: was hardly any 
profits and most of the income of'the 
partnership business was appropriated to- 
wards development and/or towards ex- 
pense of running and organising the said 
business, It has also been stated that the 
plaintiff being in charge of the accounts 
as also of finance were fully aware of 
this position. 


26. The court will not as a matter 
of course appoint receiver of the partner- 
ship assets even where a case for disso- 
lution has been made. The very basis of 
a partnership contract being the mutual 
confidence reposed in each other by the 
parties, the court will not appoint a re- 
ceiver unless some special grounds for its 
interference is established (Kerr on Re- 
ceivers, page 68). 

27. In this case the partnership 
business stood dissolved and the defen- 
dants have been carrying on the partner- 
ship business after constituting a new 
partnership amongst themselves. The 
paintiff is not a partner of the new part- 
nership business run on the basis of the 
partnership agreement made in June, 
1971, As such there is no question of 
dissolution or winding up of this partner- 
ship business, Moreover, it is evident 
that a sum of Rs, 52 ,000/- more or less 
has been lying frozen in the different 
banks in the name of the partnership, The 
said sum is quite sufficient to meet up the 
payments that will have to be made to 
the plaintiff after accounting of the pre- 
vious partnership business, Further- 
more, the appointment of a receiver over 
a running partnership business will tend 
tu hamper the smooth running of the 
said business‘‘and thus ultimately may 
destroy the business itself. In AIR 1955 
Mad 430, T. Krishnaswamy Chetty v. 
G. Thangavelu Chetty, it has been ob- 
served that there are five’ principles, which 
‘may be described as ‘Panch Sadachar’ 
for exercising ‘equity dara Alction in ap- 
pontine receiver:-— 


` (a) The appointment ot a receiver 
pending a suit is a matter’ resting in the 
discretion of the Court, The discretion is 
not arbitrary or. absolute’ :but'is a:sound 
and judicial discretion to be exercised. for 
the purpose of permitting the ends’ of 
justice and ‘protecting. the rights of all 
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parties interested in the controversy taking 
into consideration of all the circumstan- 
ces of the case. 


(b) The Court should not appoint a 
receiver except upon proof by plaintiff 
that prima facie he has a very excellent 
chance of succeeding in. the suit. 


(c) The plaintiff must show some im- 
mediate danger or loss or emergency 
demanding immediate action and of his 
own right he must be reasonably clear 
and: free from doubt, i 

(d) An order appointing a Receiver 
will not be made where it has the effect 
of depriving a defendant of a ‘de facto’ 
possession since that might cause irrepa- 
rable wrong. 

{e) The court will look to the ` con- 
duct of the party who makes the appli- 
cation for appointment of a Receiver and 
will usually refuse to interfere unless his 
conduct has been free from blame. 


In this case, as I have already held, 
there is no apprehension of the assets 
and/or income. of the partnership busi- 
ness being dissipated bythe partners nor 
there is any room for doubt that the de- 
cree that will be passed in the suit can- 
not. be satisfied from out of the money 
lying frozen in the different accounts of 
the partnership firm in the banks, Hence, 
it is just and proper that no receiver 
should be appointed over the running 
partnership business during the pendency 
of the suit, 


28. The prayer for appointment 
of a receiver is also liable to be rejected 
on the ground of laches and delay. in 
bringing this action and in making this 
application for appointment of a receiver. 

. The partnership of 1969 was admittedly 
dissolved by the plaintiff under Section 
43 of the Partnership. Act on 14th of 
July, 1971. Moreover, the plaintiff was 
retired from the partnership in accord- 
ance with the terms of.the deed of part- 
nership on and from 14th. June, 1971, 
‘and the instant action was brought on 
4th March, 1974, and.the application for 
-appointment of Receiver was made there- 
efter. ‘Woodroffe’ in his book “Law Re- 
lating To. Receivers’ at page 29 has ob- 
served:— “As in: the casé of injunctions, 
the court will always look to the con- 
duct of the party who makes the appli- 
cation for a receiver and will not inter- 
fere unless his conduct has been free from 
blame; and parties who have acquiesced 
in property being enjoyed. against their 


own alleged rights cannot come to the : 


court for this form of relief,” 
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29. - The plaintiff in spite of his 
compulsory retirement from the partner- 


‘ship as early . as on 14th of May, 1971, 


and in spite of his issuance of the notice 


“of the dissolution of the partnership at 


will under Section 43 .of the Partnership 
Act on 14-7-1971 waited. for about three 
years and allowed the other partners to 
-carry on the partnership business with 
great difficulty inasmuch ag the funds of 
the partnership firm lying in the differ- 


-nt banks were frozen owing to the in- 


structions issued by the plaintiff, It was 
only after the new partnership business 
run by defendants 1 to 3 has become a 
very profitable concern that the plaintiff 
has: come forward with the instant suit 
and the instant application for appoint- 
ment of a receiver, Hence on the ground 
of this unnecessary laches and delay in 
bringing the action the prayer for ap- 
Pointment of a receiver is liable to be re- 


-jected. 


30. For the reasons aforesaid the 
contentions raised on behalf of the ap- 
pellant having succeeded this appeal is 
allowed, The- judgment and order No. 58 
dated 18th July, 1975, passed by the 
Subordinate Judge, 4th Court, Alipore, is 
hereby set aside. The appellants shall 
not withdraw or in any manner deal with 
the sums of money lying frozen in the 
State- Bank of India and in the National 
and Grindlays Bank Limited in the name 
of the former partnership firm ‘Pearl 
Filter Enterprises” of which the plaintiff 
was a partner till the decision of the said 
suit, In the facts and circumstances of 
the case there will be no order as to 
costs, Let the suit be disposed of expe- 
ditiously. 

N. C. MUKHERSI, J:— I agree. 

` Appeal allowed. 
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SABYASACHI MUKHARJI, J. 
-Union of India and another, Plaintiffs 
v, Chinoy Chablani and Co., Defendant. 
Suit No. 14 of 1975, D/- 15-3-1976. 
(A) Contract Act (1872), Section 230 
(3) — ‘Where principal cannot be sued’ 
— Suit against agent of a steamship. con- 
cern of U, S, S. R. — Absence of` any 
contract by. agent on behalf of principal 
— No averment or evidence showing that 
consent as requiréd under Section 86 of 
C. P. C. for filing suit was not granted — 
Maintainability of suit, (Civil P, C. (1908), 
Section 86). f 
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In order to attract the provisions of 
Section 230 (3), there must. be a contract 
entered into by the agent on behalf of 
the principal. If there is such a contract, 
then in cases mentioned in the second 
paragraph even in the absence of a con- 
tract to that effect an agent would be 
personally liable; but in order to make 
an agent personally liable the first pre- 
requisite is that there must be a contract 
entered into by an agent on behalf of the 
principal, In the instant case there was 
no allegation that any such contract was 
entered into by the defendant as agent on 
behalf of the principal. Therefore, the 
question of making the defendant as 
agent personally liable for that contract 
cid not arise. : It also could not be said 
that the principal could not be sued. Sec- 
tion 86 of Civil P. C, does not bar suits 
against foreign governments specially 
when those governments carry on trade. 
That is also the present position in pri- 
vate international law, Section 86 makes 
such suits conditional upon consent and 
such consent is dependent upon fulfilment 
of certain conditions, Without necessary 
averment or evidence that such consent 
was not granted or that the conditions re- 
quired for obtaining such consent were 
not fulfilled in the instant case, sub-sec- 
tion (3), 2nd paragraph of Section 230 
cannot ipso facto be attracted. It is also 
to be borne in mind that sub-section (3) 
of Section 230 of the Contract Act only 
permits suit against an agent only where 
the principal cannot be sued. It does not 
permit suit against the agent if the prin- 
cipal cannot be sued in India only. It 
has not been averred that Steamship Co. 
cannot be sued at all or there is any im- 
pediment of suing that concern in Soviet 


Union or before any other appropriate 
forum. (Para 3) 
Cases Referred: Chronological Paras 
(1975) 79 Cal WN 188 = (1974) 1 Cal HC 

(N) 321 5 
AIR 1973 Bom 18 = 74 Bom LR 514 5 
AIR 1973 Cal 526 6 
(1968) 72 Cal WN 635 5 
AIR 1966 SC 230 = (1966) 1 SCR 319 3 
AIR 1966 Cal 319 = 69 Cal WN 767 3 
AIR 1962 Cal 387 3 
AIR 1961 Bom 186 = 62 Bom LR 995 5 
(1958) 1 All ER 333 = 102 SJ 123 6 
(1949) 2.All ER 274 = 93 SJ 539 3 


Mrs, H. Deb Burman with S. Sarkar, 
for Plaintiffs; Subrata Roy -Chowdhury 
with N. C. Roy Chowdhury, for Defen- 
dants. 

ORDER:— This is an application by 
Chinoy Chablani & Co.,.a firm carrying 
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on business in Calcutta. The petitioner 
is the defendant in Suit No, 14 of 1975. 
The said suit was instituted by the Union 
of India as the first plaintiff and the Food 
Corporation of India as the second plain- 
tiff against the petitioner. The said suit 
was instituted on or about the 14th of 
January, 1975, claiming a decree for 
Rs, 73,285/-. The case of the plaintiffs in 
the plaint is as follows: 

(a) 81,986 bags of Urea and 820 
empty spare bags were shipped from 
Odessa in the U. S, S, R. to any port in 
India on a vesse] “s, s. SUDGA” under a 
bill of lading issued by one Black Sea 
E Co., the owner of the said ves- 
sel, 

(b) The said Black Sea Steamship 
Co., appears to be a concern of U. S. S. R. 

(c) With regard to the said shipment 
there was a total short-landing of Urea 
of 94.785 m.t. which occurred due to 
the negligence and/or wrongful acts of 
the shippers and/or its employees and/or 
its agents. 

(d) The petitioner is an agent of th 
said Black Sea Steamship Company. ‘ 

(e) By reason of such ghort-landing 
the plaintiffs have suffered damages to 
the extent of Rs. 73,285.00. The parti- 
cularg have been mentioned in the plaint. 


It is alleged in paragraph 10 of the plaint . 


as follows:— 


“The said Black Sea Steamship Com- 


pany appears to be the concern of 
U., S., S. R. and as such cannot be sued 
in India, In the circumstances the de- 
fendant or its agent is liable and is sued 
as such.” 

2. It has been ‘alleged that the 
plaintiff No, 2 was acting on behalf of the 
Ministry of Agriculture, Government of 
India, in respect of importation of ferti- 
lisers and food-stuff and on the 3lst Octo- 
ber, 1973, one Mineral and Metal Trading 
Corporation of India Ltd., had shipped on 
behalf of the Ministry of Agriculture, 
Union of India, on board the said vessel 
‘gs Sudga?” in an apparently. good 
order and condition 81,986 bags of Urea 
of the total gross weight of 4181286. kg. 
and net weight of 4099300 kg. and further 
820 empty spare bags from ‘the port of 
Odessa in U, S, S. R, to be properly and 
safely carried to any port in India. A 
bill of lading was issued by the said Black 
Sea Steamship Company duly acknow- 
ledging the receipt of the said goods on 
board the vessel “s.s. Sudga? and 
agreeing to carry the same in accordance 
with the.terms and. conditions mentioned 
in the said bill of lading, The said ves- 


he 
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sel had. discharged at Visakhapatnam 
51933 bags of Urea of which 2242 were 
cut and. torn bags and further 276 bags 
containing sweepings only. It is further 
alleged that the said vessel completed dis- 
charge of the goods on or about the 15th/ 
16th January, 1974, The said vesse] had 
discharged at the port of Calcutta 28747 
bags of Urea of which 3201 were cut and 
torn bags and further 50 bags containing 
sweepings only. It is the case of the 


plaintiffs that the said loss occurred due 
to negligence and wrongful acts 
of ‘the shippers and/or ‘its em- 
ployees and/or its agents, The 


plaintiffs in the premises had instituted 
the suit. This application is by the de- 
fendant in the suit for taking the plaint 
off the file and alternatively for dismiss- 
ing the suit as this Court has no juris- 
diction to entertain this suit and alterna- 
tively for stay of the suit, : 

3. The first question -is, whether 
the plaint should be taken off the file 
because it does not disclose any cause of 
action. Under Order 7, Rule 11 of the 
Code of Civil Procedure the plaint. should 
be rejected where the plaint does not dis- 
close any cause of action, The grievance 
of the plaintiffs is against the Black Sea 
Steamship Company for their negligence. 
The cause of action against the defendant 
was sought to be justified in this case on 
behalf of the respondents to this appli- 
cation by virtue of sub-clause (3) of Sec- 
tion 230 of the Indian Contract Act. The 
said section provides as follows:— 

“230. In the absence of any contract 
to that effect, an agent cannot personal- 
ly enforce contracts entered into by him 
on behalf of his principal, nor is he per- 
sonally bound by them, 

Such a contract shall be presumed to 
exist in the following cases:— 

` (1) where the contract is made’ by an 
agent for the sale or purchase of goods 
for.a merchant resident abroad; 

(2) where the agent does not disclose 
the name of his principal; 

(3) where the principal, though dis- 
closed, cannot be sued.” 

Therefore, in order to attract the provi- 
sions of the said section in my opinion, 
there must be.a contract entered into by 
the agent on behalf of the principal. Tf 
there is such a .contract,. then in cases 
mentioned in’ the second paragraph even 
in the absence of a contract to that effect 
an agent would be personally liable; but 
in order to. make an agent ‘personally 
liable the first pre-requisite is that there 
must be a contract entered into by an 
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agent on behalf of the principal. 
instant ‘case there is no allegation ` that 
any such contract was entered into by 
the defendant as agent on behalf of the 
principal. Therefore, the . question of 
making the defendant as agent personally 
liable for that contract does not arise, The 
next aspect.is that even if that condition 
has been fulfilled, whether, in -the facts 
and circumstances of the case, it could 
be said that the principal cannot be sued.' 
It had been alleged on behalf of the res- 
pondents and it wag contended before 
me that the principal in this case was the 
Black Sea- Steamship Co. which was a 
concern of U, S. S. R. My attention was 
drawn to article 6 of the Constitution 
(Fundamental Law) of the Union of 
Soviet Socialist Republics as amended 
and added to at the Second Session of the 
Supreme Soviet of the U.S.S.R. Fifth 


Convocation, The said Article 6 provides 
as follows:— 
“The land, its mineral wealth, 


waters, forests, mills, factories, mines, 
rail, water and-air transport, banks, com- 
munications, large state-organised agricul- 
tural enterprises (State Farms, machine 
and tractor stations and the like), as well 
as municipal enterprises and the bulk of 
the dwelling-houses in the cities and in- | 
dustrial localities, are State property, that 
is, belong to the whole people.” 


‘On the basis of the said Article it was 


contended that the water transport con- 
cern was State property and, therefore, 
it belonged to the Soviet Government. 
Reliance was placed on Section 86 of the 
Code of Civil Procedure in aid of the 
submission that no suit can have been 
instituted against the Soviet Government 
in India, Speaking for myself personally 
I am of the opinion that read in the pro- 
per historical perspective in the light of, 
the current development of the principles 
of private international Jaw. Section 86 
does not bar suits against foreign govern- 
ments in this tountry specially when 
those governments carry on trade. I am 
inclined to think, speaking again for my- 
self, that Section 86 does not cover that 
Situation and I was right in my submis- 
this 
Court in the case of United Arab Repub- 
But 
this question is now concluded by the 
decision of the Supreme Court in the 
case of Mirza Ali Akbar v. United Arab 
Republic, AIR 1966 SC 230 and the deci- 
Sion of this Court in the case of. Royal 

Nepal Airlines Corporation v.--Monorama — 
-Meher . Singh Legha, AIR 1966 Cal 319. 
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It must be held because. of the said deci- 
sions that without the. consent of the 
Central Government the suit against Black 
Sea Steamship Co.,is not maintainable in 
view. of the. provisions of Article.6 of the 
‘Soviet Constitution to which I have refer- 
red -hereinbefore. In this, connection re- 
liance may also be placed on the decision 
. of the Courtyof Appeal in .the case of 
Krajina.v, Tass Agency, (1949) 2. All. ER 
274: But even if Section 86 applies, the 
question is whether it can be said that 
` the principal cannot -be sued’in the-instant 
case in terms. of sub-section (3), 2nd 
paragraph, of Section 230 of the Indian 
Contract Act. Section’ 86 does not . pre- 
vent. absolutely the suit against a foreign 
government or’ a trading’ corporation ope- 
rated by a foreign government, It makes 
such suit- conditional:..upon consent ‘and 
such consent’ is dependent upon fulfil- 
ment of certain conditions, Without ne- 


cessary averment or evidence. that such. 


consent was not granted or. that the con- 
` {ditions required for obtaining ‘such con- 
sent were not fulfilled in the instant case, 
in my opinion, sub-section (3), . 2nd para- 
graph of Section 230 cannot ipso facto be 
attracted. Quite apart from that how- 


lever, sub-section (3) of Section 230. of the. 


Contract Act only permits suit against an 
agent only where. the principal cannot 
be sued, ‘It,.does not: permit suit -against 


the agent if the principal cannot be sued. 


ii India only, It has not been averred 
that Black Sea Steamship Co. cannot be 
sued at all or there is any impediment of 
suing that concern in, Soviet Union or 
before any other appropriate forum, If 
that is the position, -then in my opinion, 
it cannot be Said’ that the, ‘conditions rẹ- 
quired under sub-section (3), 2nd para- 
graph, of Section 230 were fulfilled in 
the instant case. In’ the “aforesaid ‘view 
of the matter it must, therefore, be held 
that the plaint as ' filed does, not disclose 
any cause’ of action against the defen- 
dant. © > 


` 4, On behalf of the AEE T it 
was contended- that this question should 
be'. determined only | after the written 
statement- had been filed on behalf of the 
applicant: ‘or the defendant in this. case. 
If in an appropriate case the defendant 
applies: ‘before ` the filing of the written 
-statement, in' ‘my opinion, it would not 
be right and proper if the question can 
‘be adjudicated onthe basis of the plaint 
‘as filed, to refuse to the defendant the 
right to have this question determined 
prior to the filing of the written state- 
ment;. If, however, the question: was de- 
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pendent on,certain other facts. to, be dis- 
closed: iri the..written statement, then in 
such a case other considerations -might 
have applied but in this case`on the 
averments made. in the plaint itself J am 
of the opinion -that the plaint for.the rea- 
sons indicated above does not disclose any 
cause of action, The first point urged in 


- support of. this PEPICHIN, must, there- 


fore, be accepted, 


5. Tt was ‘then contended that this 
suit in the Original Side of this Court 
was incompetent and the suit should have 
been instituted on the Admiralty juris- 
diction of this Court. , In aid of this sub- 
mission reliance was placed on two deci- 
sions of the Bombay High Court, name- 
ly, the decision in the case of Kamalakar 
Mahadev v..S. S, Navigation Co. Ltd., AIR 
1961 Bom 186 ‘as well as the. decision of 
the Bombay High Court: in the casé of 
AIR 
1973 Bom 18. My attention was- also 
drawn to the decision of this Court in 
the case of Commrs, for the Port of Cal- 


cutta v. Alliance Jute Mills, (1975). 79. Cal 


WN’ 188, It was held in the case’ of 
National Co. Ltd, v. Asia Mariner, (1968) 
72, Cal WN 635. that the High Court as a 
Court of Admiralty was a court of pres- 
cribed. jurisdiction and under Section 6 
of the Admiralty. . Court Act, 1861; _ the 


High Court would ‘have jurisdiction `- to 


entertain thè claims arising out of a bill 
of lading for breach of contract of car- 
riage or breach, of. duty. in relation ‘to the 
carriage, 
Section 6 of the’ Admiralty Court Act, 
the 
claim arose on ,account of the breach of 
contract of: carriage but also whére the 
claim arose on account of negligence, mis- 


‘eonduct’ or breach of duty independently 


of. the contract but whether the claim 
arose by reason of breach of contract or 
breach of duty or negligence or miscon- 


. duct, the cause of action must relate to 


the goods carried or’ goods to: be carried 
by the ship. On behalf ‘of the respon- 
dents.it was contended'that this Court in 
the case of Commrs. for the Port of Cal- 
cutta v. Alliance Jute Mills, (1975) 79. Cal 
WN 188 was concerned with the question 
of damages arising out of.collision; the 
other. observations of this Court about 
the: jurisdiction under Clause 12 of the 
Letters Patent were, it - was submitted, 
obiter,- It was further urged: on behalf 
of the respondents that-in’ the instant case 
no suit could be instituted in the. Admi- 
ralty jurisdiction in the facts and cir- 
cumstances of the. case because either . if 


It was held in that case that . 
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would have been a cause of action in rem 
against the ship which was not available 
or it could have been in personam against 
the shipowner who could not have been 
sued because of Section 86 of the Code 
of Civil Procedure. In any event in the 
view I have taken on the first aspect of 
the matter it is not necessary for me to 
decide this question. 

6. It was, lastly, contended that 
the suit should be stayed because the 
choice of forum as indicated in the bill 
of lading was the U, S, S, R., the proper 
law of contract as suggested by the bill 
of lading was also the law of the Soviet 
Union. On this aspect of the matter rele- 
vant clauses were 25, 26 and 27 of the 
bill of lading which are to the following 
effect: 

"25. General average shall be ad- 
justed according to York-Antwerp Rules 
1956 and the average adjustment shall be 
prepared in the U. S. S. R. ` 

26. All claims and disputes arising 
under and in connection with this bill of 
lading shall be judged in the U. S, S, R. 

27. All questions and disputes not 

mentioned in this bill of lading shall be 
determined according to the Merchant 
Shipping Code of the U. S, S, R.” 
The principles upon which this question 
should be decided are now well] settled. 
The choice of law in this case is not de- 
cisive, It is better to find out with what 
country the dispute is more closely con- 
cerned, See the observations of Lord 
Denning in the case of The Fehmarn, 
(1958) 1 All ER 333, Some of these prin- 
ciples were reviewed by me in the case 
of Union of India v. N. M. Bulgare, AIR 
1973 Cal 526, This question will arise if 
the ship owner takes the terms of the 
bill of lading as defence of the action. 
Therefore, in my opinion, at this stage in 
view of the facts and circumstances aver- 
red.in the instant case it would be pre- 
mature to decide this question.. © 


T. In the view I have taken, how- 
ever, on this first aspect of the matter as 


indicated above, this application must suc- 


ceed and, therefore, there will be an order 
in terms of prayer (a). This decision: will 
not in any way prejudice the rights of 
the plaintiffs to institute’ proceedings 
against appropriate parties including the 
defendant on proper cause of action’ in 
the appropriate forum. 

8. In the facts and ‘circumstances 
of the case each party will pay and bear 
its own costs, 

Application alowed. 
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SABYASACHI MUKHARJI, J. 
Sunderlal and Sons, Applicant v. 
Yagendra Nath Singh and another, Res- 
pondents. 
Suit No. 1128 of 1962, D/- 4-2-1976. 
(A) Limitation Act (1963), Section 12 
and Article 136 — Execution of decree — 
Time taken for obtaining certified copy 
of decree cannot be excluded in comput- 
ing limitation under Article 136. 
` It is not correct to say that a decree 
does not become enforceable till a certi- 
fiéd copy is obtained. Where the nature 
of the decree is such that it is immediate- 
ly executable the starting point of limi- 
tation would be the date of passing of 
the decree and not when the certified 
copy of the decree as is required by 
Chapter 17, Rule 10 (Original Side Rules) 
of the High Court was obtained. The 
language of Section 12 or Article 136 does 
not warrant the exclusion of the period 
required for obtaining a certified copy. 
AIR 1958 Cal 1 and AIR 1972 Cal 172, 
Rel. on; AIR 1958 SC 394 and AIR 1963 
Ca] 104, Ref. (Para 2) 
(B) Partnership Act (1932), Section 
69 — Decree obtained by unregistered 
firm in contravention of Section 69 is nul- 
lity and cannot be executed — Objection 
can .be raised at stage of execution. 
AIR 1957 Pat 4 and AIR 1972 Mad 86, 
Dissented from. (Civil P., C. (1908), S. 47.) 
In view of the language of Section 69 
a plaint filed by an un-registered firm 
would not be a plaint at all and all pro- 
ceedings thereunder will be proceedings 
without jurisdiction, AIR 1942 Mad 252 
and AIR 1945 Mad 146 and AIR 1961 Bom 
136 and AIR 1939 Pat 239 and AIR 1953 
Cal 497, Rel. on; AIR 1957 Pat 4 and 
AIR 1972 Mad 86, Dissented from, 


(Paras 4, 6) 
Cases Referred: Chronological Paras 
AIR 1972 Cal 172 . 2 
AIR 1972 Mad 86 = 84 Mad LW 654 6 
(1969) 2 AC 147 = (1969) 2 WLR 163 6 
AIR 1964°SC 1882 = (1964) 8 SCR 50 5 
AIR 1963 Cal 104 2 
AIR 1961. Bom 136 = 62 Bom LR 338 4 
AIR 1958 SC 394 = 1958 SCR 1287 2 
AIR 1958 Cal 1 = 61 Cal WN 494 2 
AIR 1957 Pat 4 = 1955 BLJR 470 6 
AIR 1953 Cal 497 = 57 Cal WN 225 4 
AIR 1945 Mad 146 = (1944) 2 Mad LJ. 
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AIR 1943 Nag 175 = 1943 Nag LJ 79 

AIR 1942 Mad 252 .= (1941) 2 Mad 
968 

AIR 1939 Pat 239 = 


ET/FT/B636/76/KSB . 


gil ak 


20 ‘Pat LT 36 
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AIR 1936 Cal 133 - 4 
AIR 1925 PC 83 = 52 Ind: App 126 4 


ORDER:— This is an application for 
execution. The decree was passed on 
18th September, 1962. The decree-holder 
applied for certified copy on the 15th 
September, 1962, He obtained the said 
certified copy on the 15th March: 1964. 
The application for execution was made on 
the 10th June, 1975, The question, is, 
whether the said decree can be executed 
now. In this application two contentions 
were. urged, - Jt was submitted, firstly, 
that the claim for execution had become 
barred by lapse of time, It was, secondly, 
submitted that the execution being by an 
unregistered firm. such execution was 
not permissible. So far as the first ques- 
tion of Hmitation is concerned the rele- 
vant Article is Article 136 of the Limi- 
tation Act, 1963. The said Article provi- 
des as follows: 

(For Article 136 see below) 


2. Contention on behalf of the decree- 
holder is that the time taken for obtaining 
certified copy of the decree should be ex- 
cluded, It was contended that in view of 
the provisions of Rule 10 of Chapter 17 
of the Rules of the Original Side of this 
Court a decree could not be put into exe- 
cution without obtaining a certified copy 
of the decree. Therefore, it was submit- 
ted that the decree did not become en- 
forceable until after the certified copy had 
been obtained, In the premises, it was 
urged that the time taken - for obtaining 
the certified copy was the time to make 


the decree enforceable and until that 
time the decree not being enforceable 
time would not run, The expression 


‘right to enforce the decree’ came up for 
(Contd. on Col. 2) 
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consideration by a Division Bench of this 
ccurt in the case of Lala Baijnath Prosad 
v. Narsingdas Guzrati, (AIR 1958 Cal 1) 
in the context of the provisions of Arti- 
cle 183 of the Limitation Act, 1908. The 
Division Bench observed that Article 183 
spoke of ‘a present right to enforce the 
decree’. It did not speak of a right under 
the decree but of the right to enforce it. 
In other words, it did not speak of the 
rights to the benefit provided for under 
the decree but of the right to put the 
decree into service for the purpose of ex- 
tracting those benefits. The Division 
Bench came to the conclusion that in a 
case where the nature of the decree was 
such that it was immediately executable 
the starting point of limitation would be 
the date of passing of the decree and not 
when the certified copy of the decree as 
is required by Chapter 17, Rule 10 of the 
High Court was obtained. Though the 
language used in the present Article is 
different, I am of the opinion, that the 
ratio of the said decision would be applic- 
able in the instant case, The legislative 
intent on this aspect is manifest by the 
fact that the legislature has chosen not to 
exclude the period of time taken for ob- 
taining the certified copy for the purpose 
of execution under Section 12 of the Li- 
In the face of such specific 
exclusion for certain other specified 
purposes in the different categories of 
exclusion, to exclude the time for obtain- 
ing certified copy for execution proceed- 
ing would be, in my opinion, going con- 
trary to the expressed legislative inten- 
tion, Section 12 of the Limitation. Act 
does not permit exclusion of this ‘period. 
On the contrary, it suggests: that this 
period should’ not be excluded. The 


(Contd, on next page) 


When the decree or order becomes en- 
` forceable or where the decree or any 
subsequent order directs any payment 
of money or the delivery of any pro- 
perty to be made at a certain date or 
at recurring ‘periods, when default in 
making the payment or delivery in res- 
pect of which execution is sought takes 
: place; 
"Provided that an ‘somites ton for the 
enforcement or execution of a decree 
. granting a prepetual injunction shall not 
be subject to any period of limitation.” 


reference may be also made to Article 135 of the 


The date of the decree or where ‘a’ date’ 


“136. For. the execution | Twelve 
of any decree (other Years 
than a decree grant- 
ing a mandatory in- 
junction) or order of 
any Civil Court, 

In this - connection © 

‘Limitation ‘Act which is to the following effect: 

“For the enforcement. of a alee | 

_-decree granting a - manda- | Years 

tory , injunction i 








.is-fixed -for- performance ‘such date. 2 
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jlanguage of Article 136 of the. Limitation 
‘Act also does not warrant exclusion of 
this period. This question, further, is 
concluded by the judgment of the learned 
single Judge of this Court in the case of 
Biswapati Dey v. Kensington Stores, AIR 
1972 Cal 172. Counsel for the decree- 
bolder, however, drew my attention to 
the observations of the Supreme Court in 
the case of Sm. Saila Bala Dassi v. Nir- 
mala Sundari Dassi, AIR 1958 SC 394. 
There the Supreme Court observed refer- 
ring to Chapter 16, Rule 27 of the Ori- 
ginal Side Rules that the effect of the 
provision was that until the decree was 
drawn up as mentioned thereunder no 
certified copy would be issued to the 
party and without a certified copy no exe- 
cution proceeding could be taken. Rely- 
ing on the aforesaid observation counsel 
submitted that as no execution proceed- 
ing can be taken the decree would not 
become executable until after certified 
copy was obtained. In my opinion, this 
contention is not valid, The aforesaid ob- 
servation of the Supreme Court was made 
entirely in a different context, namely, 
the procedure for execution, It will be- 
come executable the moment the decree 
is passed and as such I am unable to ac- 
cept the aforesaid observations of the 
Supreme Court in support of the conten- 
tton urged on behalf of the decree-holder. 
Reliance similarly was placed on a Bench 
decision of this Court in the case of 
Satyendra Nath Bose v, Bibhuti Bhusan 
Ehar, AIR 1963 Cal 104 where the Divi- 
sion Bench observed that certified copy 
-was necessary for proper execution of the 
‘decree, That decision, in my opinion, 
cannot be availed of by the decree-hol- 
‘der in aid of his contention that until 
certified copy was obtained, the decree 
did not become executable in terms of 
Article 136 of the Limitation Act. In the 
aforesaid view of the matter, the first 
contention in opposition to this applica- 
tion, therefore, must be accepted. 


3. The second point in opposition 
to this application -for execution was 
that the firm which was seeking execu- 
tion being not a. registered firm execution 
could not be directed, That the applica- 
tion is by a firm is. apparent from the 
petition, From the application and the 
decree and the .cause papers it does: not 
appear that-the firm is a registered one. 
A point therefore was taken that the firm 
was not registered. In answer to this 
contention a document purported to be a 


certified copy of registration of the firm: 


was produced. The- said document does 


Sunderlal & Sons v. Y. N. Singh (S. Mukharji-J.) . [Prs, 2-4] 


. Cal. 473 


not indicate that this firm of Sunderlal 
and Sons was itself registered as such. 
It is true that in respect of the firm 
Santi Swarup Gupta the address of 
Sunderlal and Sons at 7/1A, Clive Row, 
Calcutta, is indicated as the address but 
that does not indicate that this applicant 
firm is registered under the Partnership 


Act, In the aforesaid view of the matter 
I must proceed on the basis that the 
firm is unregistered. If that is so, the 


question is whether such an unregistered 
firm is entitled to maintain this application 
for execution. On this context counsel 
on behalf of the respondent drew my at- 
tention to the provisions of Section 69 of 
the Partnership Act. The said provisions 
provide as follows:— 

“69: Effect of non-registration. 

(1) No suit to enforce a right arising 
from a contract or conferred by this Act 
shall be instituted in any court by or on 
behalf of any person suing as a partner 
in a firm against the firm or any person 
alleged to be or to have been a partner 
in the firm unless the firm is registered 
and the person suing is or has been shown 
in the Register of Firms as a partner in 
the firm. 


(2) No suit to enforce. a right arising 
from a contract shall be instituted in any 
Court by or on behalf of firm against any 
third party unless the firm is registered 
and the persons suing are or have been 
shown in the Register of Firms ag part- 
ners in the firm, 

- (3) The provisions of sub-sections (1) 
and (2) shall apply also to a claim of set- 
off or other proceeding to enforce a right 
arising from a contract, but shall not af- 
fect— f 

(a) the enforcement of any right to 
sue for the dissolution of a firm or for ac- 
counts of a dissolved firm, or any right 
or power to realise the property of a dis- 
solved firm, or 

(b) the powers of an official assignee, 
receiver or Court under the Presidency 
Towns Insolvency Act, 1909, or the Pro- 
vincial Insolvency Act, 1920, to realise 
the property of an insolvent partner.” 

4. In this case the decree has been 


passed. If the decree.is a nullity then of 


course this point can be taken. But the 
question is whether a decree passed with- 
out this point having been taken is nul- 
lity or not, In view of the language of 
the section, in my opinion, a plaint filed 
by an unregistered firm would not be a 
plaint at.all. If that be so, all proceed-|’ 
ings thereunder will be proceedings with- 
out jurisdiction.- Support for this propo- 
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sition can be had from the observations 
of the Division Bench: of Madras- High 
Court in the case of K, K. A. Ponnuchami 
Gounder v. Mathusami Goundar, AIR 1942 
Mad 252, Similar view was: taken in the 
case of A. T. Ponnappa Chettiar v. 
Podappa Chettiar, AIR 1945 Mad 146, 
Shriram Sardarmal Didwani- v. Gouri- 
shankar, AIR 1961 Bom 136, Firm Ladu- 
ram Sagarmal v. Jamuna Prosad Chau- 
dhuri, AIR 1939 Pat 239 and Dwijendra 
Nath Singh v. Govinda Chandra, AIR 
1953 Cal 497, This contention, in my opin- 
ion, can also be taken at this stage, Re- 
liance in this connection may be placed 
on the observations of the Judicial Com- 
mittee in the case of Surajmall Nagore- 
mull v, Triton Insurance Co, Ltd., 52 Ind 
App 126 = (AIR 1925 PC 83) and in the 
case of Gopinath Motilal v. Ramdas, AIR 
1936 Cal 133. In the aforesaid view of 
the matter I am of the opinion that the 
firm not being registered the decree was 
a nullity and ag such cannot be executed. 


5. Counsel for the decree-holder, 
however, contended that the bar was 
against suit to enforce a right arising from 
a contract or conferred by the Partner- 
ship Act. Therefore, according to coun- 
sel, the execution application was not 
one which was prohibited by Section 69 
of the Partnership Act, In aid of this 
submission reliance was placed on the 
observations of the Nagpur High Court 
in the case of Jamal Usman Kachi, v. 
Firm Umar Haji Karim Shop, AIR 1943 
Nag 175. It was held that the words 
“other proceeding to enforce a right aris- 
ing from a contract” should be taken as 
sui generis of a claim to set off, The 
Nagpur High Court held that sub-section 
(3) of Section 69 of the Act had no ap- 
plication to the execution of a decree 
whether consent decree or decree after 
contest. This conclusion of Nagpur High 
Court was not accepted by the Supreme 
Court in the case of Jagdish Chandra 
Gupta v. Kajaria 
AIR 1964 SC 1882, There the Supreme 
Court observed that interpretation ejus- 
dem genéris néed not - always be made 
when words showing particular classes 
were followed by general: words; Before 
the general words could be so interpreted 
there must a genus constituted or a cate- 
gory disclosed with reference to which 


the general words could and were intend-’ 


ed to` be restricted, The expression 


‘claim of set’ off? in Section 69 (3) of the 


Partnership Act did not disclose a cate- 


gory or a genus, The words ‘other pro~ 


ceeding’ which followed must, therefore, 


Traders (India) Ltd., 
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receive their full meaning, untrammelled 
by the words ‘a claim of set off. The 
latter words neither intended nor could 
be construed to cut down the generality 
of the words ‘other proceeding’, 


: I am therefore, of the opinion 
that where execution is in respect of a 
claim arising out of a suit based on a 
contract, the prohibition indicated by 
Section 69 would apply. Furthermore, 
the fact that in sub-clause (b) of sub-sec- 
tion (4) of Section 69 of the Act proceed- 
tgs in execution or other proceedings in- 
cidental to the execution of certain spe- 
cified suit as indicated in that sub-clause 
have been excluded and-no other ' pro- 
ceeding of execution has been excluded, 
in my opinion, is clearly indicative of 
the fact that the proceedings in execu- 
tion which are to enforce rights arising 
from contracts would be covered by Sec- 
tion 69 of the Indian Partnership Act, In 
that view of the matter I am unable to 
accept the contention that execution pro- 
ceedings are not covered by the prohibi- 
fion of Section 69 of the Indian Partner- 
ship Act, Counsel for the decree-holder 
contended, further, that prohibition was 
against the institution of the suit and the 
prohibition was not against the conside- 
ration of the suit by the court. In aid of 
this submission he relied on the observa- 
tions of the Patna High Court in the case 
of Kuldip Thakur v. Sheomangal Prasad 
Thakur, AIR 1957 Pat 4 and also on the 
Bench decision of the Madras High Court 
in the case of Jala] Mohammad v, Kakka 
Mohammad, AIR 1972- Mad 86, In the 


view I have taken of the nature of prohi- - 


bition, with great respect, I am unable 
to accept this conclusion of the aforesaid 
two. decisions, Jurisdiction as observed 
by Lord Reid in the case of Anisminic 
Ltd. v. Foreign Compensation Commis- 
sion, (1969).2 AC 147, at p..171 of the 
report is the entitlement. of the tribunal 
to enter upon the 
That entitlement in my opinion can only 
arise from a competent plaint instituted 
by a plaintiff. If the plaint was incom- 
petent, there was no'plaint. There was 
no suit.” Ex facie’ and ‘without any dis- 
pute there was no valid suit, A ‘decree 
based on such a-patent and indisputable 
error Would be an- error of jurisdiction 
and decree! passed on''such error would 
be- nullity, If, however, the error depends 
upon ‘adjudication of disputes; ‘either: -of 
fact or law different considerations: would 
apply. After all as the: Supreme ‘Court 
has observed that the question whether 
there was an error within the jurisdic- 


inquiry in question. — 


iw 
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tion .or- an error. of jurisdiction de- 
pends upon ~ the nature :- Of the 
error. In view of the express provision 


and public policy: indicated in-Section 69 
ef the Partnership ,Act in my opinion 
entertaining a suit in derogation of that 
mandatory. provision would defeat the 
purpose of the statute and such an error 
would amount to an. error of: jurisdiction 
and a- decree passed ‘on such -an..error 
would be a nullity, In the aforesaid view 
of the matter,.. in my, opinion, on this 
ground also this decree cannot be execut- 


ed, In the premises, this.application must - 


fail. However, in view of the thorough- 
ness with which this application was 
argued I direct that the parties should 
pay and bear their own costs, Interim 
order, if any, is vacated. Certified for 
counsel, 

Kopioi dismissed, 
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Gour Gopal ‘Dutt and others, ` Peti- 
tioners v. Sm, ‘Shantilata Mitra _ and 
others, ‘Respondents, 

Matter’No, 127 of 1968, D/- 5-12-1975. 

(A) Contempt of Courts Act (1971), 
Section 2 (b) — Consent decree — Breach 
of undertaking given.to Court — Stay. of 
execution -of decree — Held,. undertaking 
to Court and legal rights being. entirely 
different and separate. matters, despite 
rights of parties to obtain stay. of execu- 
tion, breach of.. undertaking to Court 
amounts to contempt of Court, (1972) 3 
All ER .1041 and AIR 1955 Cal 182 and 
(1964) . 68 Cal WN asses Relied on, . | 

(Paras 5, 7, 9) 

Cases . Referred: ' Chronological ¿Paras 

(1972) 3: All ER .1041 = Get) 3 we 
902 ; 

(1964) 68 Cal WN 148° oe T, ib 

AIR 1955 Cal 182 = 1955 Cri LJ 654 -7 

Dipankar Ghosh ‘with Mallick, for 
Petitioners; R. C..Deb, T, P. Das and Anin- 
-ddya Mitra, for. Respondents;. . 


ORDER:— This is an application- for 
contempt”’’of Court ‘moved by the petiti- 
oner against the respondents for deli- 
‘berately. violating or flouting the -solemn 
undertaking given ‘to this Hon’ble Court 
by the respondents before Mr.. Justice 
‘Sankar Prasad -Mitra as’ His: Lordship 
then ‘was'’whg’' issued the Rule’ for ‘Con- 
tempt. The relevant order in the Rule 
.is: It is ordered that the respondents’ Sm. 
Shantilata Mitra, Samirendra Nath Mitra, 
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Sailendra Nath. Mitra, Miss Namita Mitra, 
Mrs.. Amita Bose and Mrs. Sabita Ghose 
to show., cause why.. they should not be- 
held guilty. of contempt of -this Court for 
the breach of naer taring given to- this 
Hon'ble Court. ` 


2. This case has a ahei his- 
tory.: The petitioner granted a sub-lease 
of the- ‘Paramount Cinema’ being premi- 
ses No, 38, Upper Circular Road, Calcutta 


hereinafter referred to as the said premi- 


ses to one Satyendra Nath Mitra, since 
deceased, for a term of 8 years more fully 
mentioned in the- said: lease. In July, 
1955; the applicants instituted a suit be- 
ing Suit No. 1833 of 1955 for ejectment 
against the said.Satyendra Nath Mitra on 
the ground ‘of default in’ payment of 
rent, ‘On 10th July, 1958, a consent dec- 
ree was passed where -it was provided 
that the said Satyendra Nath Mitra, since 
deceased,- would vacate and deliver up 
peaceful possession of the said premises 
to the applicants on the expiry of the 
period covered by the option in the terms 
of the said lease dated 25th September, 
1952, On 18th July, 1961 Satyendra Nath 
Mitra died leaving behind him the res- 
pondents as his heirs and legal represen- 
tatives, the respondent No, 1 being his 
widow and the other respondents being 
‘his sons and daughters.: In November, 
1962, a further consent decree was pass- 
ed in execution’ application of the said 
consent decree dated 10th July, 1958, re- 
cording the death of the said Satyendra 
Nath Mitra and extending the time to 
vacate the premises till 30th December, 
1965, in terms of the Deed of Settlement 
put in, Then on 15th February, 1966, an- 
other consent order was passed before Mr. 
Justice Sankar ‘Prasad Mitra as he then 
was in the application for execution of 
the said decree dated 10th July, 1958, 
wherein the respondents gave a solemn 
undertaking to Court to vacate and deli- 
ver up possession ‘of the said premises. by 
31st July, 1967. On 7th June, 1967, ie., 
a few'days prior ‘to the zero hour- for 
vacating the premises in ‘terms of the 
undertaking an application was moved by 
the respondents for getting a discharge 
from the said undertaking given to this 
Court on 15th February, 1966, wherein 
they.. undertook to vacate on .31st July, 
1967. and for an injunction restraining the 


applicants from evicting the respondents 


in execution. of the said decree ‘dated 
Thereafter there 
was .an interim order- passed by. Mr, Jus- 


tice. A. N. Sen. Thereafter that interim 
order. was vacated. and the parties were 
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relegated to a suit. Thereafter a suit 
was filed on 7th July, 1967 and in that 
suit there was, inter alia, a prayer that 
the said grder dated 15th February, 1966, 
of Mr, Justice Sankar Prasad Mitra as 
he then was to be declared void and un- 
enforceable. The respondents obtained 
an interim stay but that was dismissed by 
Brother A. N. Sen on 18th August, 1967. 
Thereafter the respondents filed an appeal 
from the said order of dismissal] of the 
application of stay by A. N. Sen, J. On 
19th February, 1968, the present Rule 
Nisi was obtained for contempt of Court 
by the petitioner against the respondents 
for breach of undertaking given to this 
Court dated 15th February, 1966. On 21st 
February, 1968, the appeal filed by the 
respondents was disposed of and inter alia 
the hearing of the suit was expedited and 
the applicants were restrained from exe- 
cuting the said consent decree dated 10th 
July, 1958, till disposal of the suit. On 
21st April, 1969, R. M. Datta, J., decreed 
the suit in favour of the respondents, The 
applicants thereafter appealed from .the 
said decree of Brother Datta and on 11th 
October, 1974, the said appeal was allow- 
ed by the appeal court and the decree 
passed by my learned brother Datta, J., 
was set aside, From that order the res- 
pondents wanted leave to appeal to the 
Supreme Court which was dismissed. 
Then they directly applied to the Hon’ble 
Supreme Court for leave and.that was 
also dismissed on 3rd February, 1975. 
Thereafter the respondents save and ex- 
cept Mrs. Sabita Ghose took out an ap- 
plication under Section 17-D of the West 
Bengal Premises Tenancy Act and got a 
stay of execution of the decree. On 16th 
May. 1975 the said application of the res- 
pondents under Section 17-D was dismiss- 
ed with costs; on 23rd June, 1975, the 
respondents preferred an appeal from the 
said. order of dismissal dated 16th May, 
1975 and have obtained an interim order 
and the said appeal] under S, 17-D is still 
pending. This application for Contempt 
was thereafter assigned to me by Hon’ble 
the Chief Justice, 


3. Mr. ‘Dipankar Ghosh with Mr. 
Mallick appeared for the petitioner. Mr. 
R. C. Deb, Mr. T. P, Das and Mr. Anindya 
Mitra appeared for the respondents. 

4. Under the Contempt of Courts 
Act, 1971, Section 2 (b) defines civil 
contempt, inter alia, as wilful breach of 
an undertaking given to a Court. In this 
particular casé both the brothers Sami- 
Tendra and Sailendra personally gave 
solemn undertaking to Court to vacate 
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as aforesaid and ‘the lady respondents 
through their counse] gave the under- 
taking. There is no question that though 
the undertaking was given to court to 
celiver up possession by the respondents,- 
the respondents have not carried out the 
said undertaking and have not given up 
possession, - The main contention of 
Mr. R. C. Deb for the respondents was 
that as the appeal is pending from the 
order dismissing the application under 
Section 17-D of West Bengal Premises 
Rent Control Act and there is a stay the 
Court should not pass any order in this 
application in any event until the dispo- 
sal of the said appeal 


5. Mr. Dipankar Ghose, appearing 
for the petitioner drew my attention to 
Section 17-D of the. West Bengal Premi- 
ses Tenancy Act, An application under 
sub-section (1) of Section 17-D is for set- 
ting aside of a decree or proceeding and 
an execution of a decree shal] remain 
stayed until the application is disposed 
of. Now the execution of a decree is 
between the parties, that is, between the 
judgment-creditor and the judgment- 
debtor. But an undertaking to Court 
is a matter between the Court and the 
person who gives the undertaking to 
Court and they are entirely different and 
separate, Stay of execution of a decree 
simpliciter will not stay the operation of 
the order of Court regarding the under- 
taking. Therefore, under Section 17-D 
what was stayed by that Court is the 
execution of the decree by the procedure 
laid down in Civil Procedure Code and 
during the pendency of the appeal the 
execution of the decree has been stayed; 
but an application under Section 17-D 
cannot override the solemn undertaking 
given to Court. Mr. Deb’s answer is that 
even if that be so, the petitioners them- 
selves have waited so long and they would 
wait a little longer, But then the ans- 
wer is that already about 20 years have 
gone by and the petitioner had to wait 
When the suit filed by the. respondents 
was pending in this Court, the Court 
stayed the operation of the orders and as 
such, the order regarding the contempt, 
for the breach of which this application 
is made, was also stayed. But Section 
17-D of the Rent Control Act only stays 
the execution of the decree and so is 
wholly outside the scope of the order of 
contempt made by this Court and as 
pointed out by Mr. Ghose, if this appli- 
cation for contempt is now stayed, what]. 
will the petitioner’s gain? Only their’ 
application will not be heard for some 
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time more. But if the respondents ulti- 
mateiy lose the appeal, then unnecessa~- 
tily this time will be wasted though the 
respondents will enjoy the premises and 
even if the respondents win the appeal 
then the consequence will follow. But 
the balance of convenience and the equity 
is certainly in favour of the applicant. 


6. Mr. Deb also drew my atten- 
tion to the cause title of the contempt 
application which says “In the matter of 
violation and breach of the said under- 
taking on or about Ist August, 1967”. 
Mr. Ghose points out that whatever may 
be in the cause title, in the body of the 
order itself there is no ambiguity and the 
Court should look to the body of the 
order passed by the Court and not to the 
cause title as given by the parties. I, 
therefore, do not find any substance in 
Mr, Deb’s argument, 


7. The next point argued was 
whether an undertaking given to Court is 
an order of Court, To my mind, imme- 
diately an undertaking given to Court is 
incorporated in the order of Court, it 
becomes a part of the order of Court. Re- 
liance was placed on the case of Biba Ltd. 
v. Stratford Investments Ltd., reported in 
(1972) 3 All ER 1041 which says that an 
undertaking given to Court, and embodied 
in the written order of the Court had the 
same effect as a judgment or order of 
Court, In support of his contention Mr. 
Ghose relied on a case reported in AIR 
1955 Cal 182 (Suretennessa Bibi v. Chin- 
taharan Das), It is a Division Bench Judg- 
ment where a tenant gave an uncondi- 
tional and unqualified undertaking to va- 
cate the premises on a certain date and on 
his failure it was held that he is guilty of 
deliberate breach of undertaking given 
by him to the Hon’ble Court and as such, 
he is guilty of misconduct “amounting to 
contempt of Court. Similarly, in a case 
reported in (1964) 68 Cal WN 148 which 
is also a Division Bench Judgment (Lala 
Shyam Sundar v. Lala Balji Nath Pra- 
sad) the learned Judges followed the ear- 
lier decision. and in this case .also breach 
of undertaking was construed as contempt 
of Court. Mr. Ghose further argued that 
by giving the undertaking the respon- 
dents derived considerable benefit to the 
detriment of the petitioner and it will be 
unjust and improper if. after enjoying 
the benefit given to them and their 
solemn undertaking given to Court they 
are allowed to resile from the same with 
impunity. If any one is allowed to get 
away so easily from solemn undertaking 
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then pee to Court loses all sig- 
nificance, 


8. Mr. Anindya Mitter,- appearing 
for Sabita Ghose points out that his 
client as well as Mrs. Amita Bose have 
given up their rights in favour of their 
brothers. In that view of the matter and 
in view of the fact that they are sisters 
and old mother and are all ladies, though 
they are technically guilty of contempt 
of Court but I do not inflict punishment 
on them, 


9. I hold that the two brothers, 
Samirendra Nath Mitra and Sailendra 
Nath Mitra are guilty of Contempt of 
Court, Before awarding punishment, I 
called both the brothers to depose before 
me for the purpose of assessing them and 
ascertaining their conditions, Both of 
them appeared to me to be docile, middle 
class Bengalee gentlemen but obviously 
they have a very glorified or exalted 
notion of their legal rights which prompt- 
ed them to deliberately violate and flout. 
the order of this Hon’ble Court. I doubt 
whether these glorified ideas of the legal 
rights are their own ideas or inspired by 
someone, I need not say anything more. 
I must note that: though in their affida- 
vits filed by them in paragraph 25 they 
have tendered unqualified apology to this 
Court but while arguing their counsel did 
not point out or did not say ‘a word that 
they are sorry for their conduct or that 
they are tendering any apology, In para- 
graph 25 they have stated “In any event 
we humbly tender our unqualified apo- 
logy to this Hon’ble Court”, It will be a 
sad day for the Court if the Court allows 
the solemn undertaking given to this 
Court to be mere papers signifying noth- 
ing. The parties and litigants must know 
and appreciate that they should not be 
allowed to treat the solemn undertaking 
given to this Hon’ble Court like a child’s 
play. Undertaking to Court and legal 
rights are entirely different and separate| 
matters, 


10. As I have found, both Sami- 
rendra Nath Mitra and Sailendra Nath 


Mitra guilty of the. Contempt of Court, I 


punish each of them with a fine of Rupees 
1,000/- each and as ordered by the Divi- 
sion Bench in (1964) 68 Cal WN 148 simi- 
larly these two brothers Samirendra Nath 
Mitra and Sailendra Nath Mitra should 
suffer imprisonment for a fortnight each 
but such imprisonment will not be car- 


_ vied out if. they conform to their under- 


taking given to Court and vacate the pre- 
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mises in suit and put the applicant in 
possession thereof within a week from 
today. In any event, the respondents Sa- 
mirendra Nath Mitra and Sailendra Nath 
Mitra must pay the costs of this appli- 
cation to the applicant, 

11. At’the prayer of Mr. 
Das the stay for 7 days is granted. 


Application allowed, 


T-P. 
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©- R. BHATTACHARYA, J, 

Jitendra Nath Das, Appellant v. Bi- 
joy Lal Das, Respondent, 

Second Appeal No. 281 of 1968, D/- 
22-3-1976. 

(A) Transfer of Property Act (1882), 
Section 106 — Notice of ejectment — 
Mode of service — Notice need not be by 
registered post — Notice under certificate 
of posting sufficient — Presumption . of 
service rebuttable. (General Clauses Act 
(1897), Section 27 and Evidence Act (1872), 
Section 114.) . 

Section 106, T, P. Act does not say 
that the notice must be. sent by registered 
post or that notice sent by post under cer- 
tificate of posting would be illegal, The 
words “sent by post” in S, 106 do not mean 
“sent by registered post” alone, Section 
27 of the General Clauses Act does not 
say that if an ejectment notice under Sec- 
tion 106 of the Transfer of Property Act 
is sent by post, it must be sent by regis- 
tered post alone, AIR 1968 Cal 49, Foll. 

, (Para 7) 

Although the 
Section 27 of the Genera] Clauses Act 
does not apply to a case of a letter sent 
under certificate of posting, the- presump- 
tion under Section 114 of the Evidence 
Act would apply in such a case, The 
Court will, however, be at liberty to see 
if such presiimption has been rebutted in 
view of the evidence on record and the 
facts and circumstances of the case. 

(Para 6) 

(B) West Bengal Premises Tenancy 
Act (12 of 1956), Section 17 — Protection 
under sub-section (4) — Compliance with 
sub-sections (1) and (2) essential. 

` If the defaulting tenant wants to 
take advantage. of the protection under 
sub-section (4) of Section 17, he must 
have to comply with the provisions of 
sub-sections (1) and (2) of Section 17 of 
the Act. 
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A.LR. 
Cases Referred: Chronological. Paras 
AIR 1968 Cal 49 . 7 
AIR 1966 Cal 615 7 
Abinash Chandra Bhattacharya, for 
Appellant; Anjit Kumar Ganguly, for 
Respondent, 
JUDGMENT:— This is a second ap- 


peal by Jitendra Nath Das, the defendant 
of the original suit in which the plain- 
tiff-respondent Bijoy Lal Das obtained a 
decree for eviction against the former in 
respect of the suit premises. An appeal 
was taken against that decision before the 
District Judge, but it was dismissed, 


2. The plaintiff brought the sulf 
against the defendant, a tenant in respect 
of the suit premises under the West Ben- 
gal Premises Tenancy - Act and obtained 
a decree for eviction of the defendant on 
the ground of arrears of rent. The learn- 
ed Munsif of the trial court found that 
the defendant was in arrears of rent and 
that he was not entitled to get any pro- 
tection, It was also found that ejectment 
notice was duly served upon the defen- 
dant through post by certificate of post- 
ing. In the appeal below, the learned 
Subordinate Judge concurred with the 
finding of the learned Munsif, Only one 
point was urged at the time of hearing 
of the appeal below regarding the service 
of notice of éjectment under Section 106 
of the, Transfer of Property Act. In 
particular, it was contended that the ad- 
dress of the: defendant. written on the 
envelope containing the ejectment notice 
was not correct, The learned Subordi- 
nate. Judge considering the evidence on 
record and the facts and circumstances 
held that the notice was duly posted 
under certificate of' posting with correct 
address of the defendant and that it was 
duly served upon the defendant, -The 
contention of the appellant was not ac- 
cepted and the appeal was dismissed. 


3. + In the present appeal Mr. Abi- 
nash Chandra Bhattacharya appears on 
behalf of the appellant and Mr. Anjit 
Kumar Ganguly for the respondent. The 
first contention raised by Mr. Bhatta- 
charya is that the court below did not 
consider as to whether the appellant was 
entitled to get protection against eviction, 
the present case being the first one on 
ground of default, In this connexion he 
wants to rely upon sub-section (4) of Sec- 
tion 17-of the West Bengal Premises Te- 
nancy Act. First of all it must be said 
that in the appeal below at the time of 
hearing the finding on the question of de- 
fault was not challenged, However, I 
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find from the discussion of the:trial Court 
that the matter was thoroughly discussed 
and ‘considered and it was: found that the 
defendant was in arrears of rent and the 
record shows.that the defendant,..after 
“appearance in’ the suit, did not comply 
with the provision of sub- sections (1). and 
(2) of Section 17 of the West Bengal Pre- 
mises Tenancy Act. Some arrears òf 
rent were not deposited, If the default- 
ing tenant wants to take advantage of the 
protection under sub-section (4) of Sec- 
tion 17, he must have to comply with the 
provisions of sub-sections (1) and (2) ` of 
Section 17 of the Act. In the present 
case for non-compliance with sub-sections 
(1) and (2) of Section 17 of the West Ben- 
gal Premises Tenancy Act, the defendant 
cannot get any protection against eviction, 


4. - It has-been next argued by Mr. 
Bhattacharya on behalf of the appellant 
that the envelope containing the eject- 
ment notice did not bear correct and spe- 
cific address of the defendant: His con- 
tention is that according to the evidence 
of the defendant, the plaintiff had two 
houses and therefore, the address on the 
envelope indicating the house of the 
plaintiff was -vague, It was. not stated 
which of the two houses was meant, This 
matter has been thoroughly considered 


by the courts below. Both the plaintiff - 


and the defendant live in- the same house 
and. the address of the 
tions the name of the street where the 
house stands. The defendant does not say 
what is the location of the other house 
of the plaintiff of which he makes the 
mention, However,. the finding of fact 
regarding the address -of the defendant jis 
concluded by the decision of the. appel- 
late Court below and on evidence J have 
no doubt to hold that the. ejectment 
notice. was sent to the correct address of 
the defendant. In this connexion it has 
been urged by Mr. Bhattacharya that in 
the certificate of posting there are the 
words “in letter” in the column of the 
Articles sent under certificate of posting. 
An attempt has been made to argue that 
the words indicated in Inland Letter, I 
am afraid this interpretation is unaccept- 
able in view of the specific evidence of 
the parties, Plaintiff has clearly stated. 
that the notice was sent in envelope and” 
it is no wonder that the words “in letter” 
indicate thdt the notice was sent contain- 
ed in a letter, However, that argument 
is of no value. 


5. The main contention by Mr. 
Bhattacharya on point of law is that the 
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ejectment notice. ought to have been sent 
by registered post and that service of 
such notice under certificate of posting. is 
not permitted: by law. In this connexion 
he. has..drawn my:attention to Section 106 
of the- Transfer of Property Act accord- 
ing to which ejectment notice may be 
sent by post. .The argument of Mr. Bhat- 
tacharya is that according to Section 27 
of the General Clauses Act if any docu- 
ment is sent or served by post according 
to the provision of any Act, that must be 
sent or served by registered post and not 
otherwise: “I am. sorry, I cannot accept 
this proposition of law. Admittedly, no 
ejectment notice was sent by registered 
post. It was sent in the .prėsent case 
under certificate of posting and the find- 
ing is that it has been duly served upon 
the defendant, Section 27 of the General 
Clauses Act of 1897 reads as follows:— 


“Where any Central Act or Regula- 
tion made after the commencement of 
this Act authorises or requires any docu- 
ment to be served by post, whether the 
expression’ “serve” or either of the ex- 
pressions “give™ or “send” or any other 
expression is used, then, unless a differ- 
ent intention appears, the service shal] be 
deemed to be effected by properly ad- 
dressing, pre-paying and posting by re- 
gistered post, a letter containing the docu- 
ment, and, unless the, contrary is proved, 
to’ have been effected at the time at which 
the letter would be delivered in the ordi- 
nary course of post,” 


6. Seton 27 of the Gua Clau- 
ses Act dées not say that wherever there 
would be any provision in any Act for 
sending any notice by post, it must be 
invariably by registered post, This sec- 


-tion lays down that ‘if any Act or Regu- 


lation requirey any document to be sent 
or served by post and if in that, case any 
document is sent by registered’ post by 
properly addressing the person concern- 
ed and by pre-paying, then it would be 
deemed that the document in question 
has been effectively served unless the 
contrary is proved, Section 27 therefore, 
speaks about a presumption of service if - 
any document is sent by registered post 
duly pre-paid and properly addressed. 


+ This presumption is, however, rebuttable. 


This presumption has been sanctioned © 
only in case of posting under registration 
subject to the condition mentioned, in ad- 
dition to the presumption under Section 
114 of the Evidence Act. Although the 
presumption under Section 27 of the Ge- 


neral Clauses Act does not apply to a 
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case of a letter sent under certificate of 
posting, the presumption - under Section 
114 of the Evidence Act would apply in 
such a case. The Court will, however, be 
at liberty to see if such presumption has 
been rebutted in view of the evidence cn 
record and the facts and circumstances. 
ae In the present case, both the 
courts were satisfied to hold that the 
notice was duly posted with correct ad- 
dress, There is no evidence that there 
was any postal disorder or irregularity 
in the postal service at the relevant time. 
The courts were justified on the evidence 
on record to hold that there was due 
service of notice upon the .defendant-ap- 
pellant. I find no reason to interfere 
with the findings of the courts below 
which rejected the evidence on the side 
of the defendant and accepted the evi- 
dence of the plaintiff, In this connexion 
J may refer to the case of Santosh Kumar 
Gupta v. Chinmoyee Sen, reported in 
AIR 1966 Cal 615. In this case service 
of notice under Section 106 of the Trans- 
fer of Property Act came to be consider- 
ed. Notice was sent both by registered 
post and under certificate of posting. The 
endorsements on the registered envelope 
were “left, out of Calcutta”. Considering 
oral evidence it was held that there was 
proper service and that the endorsements 
were unreliable. There was the conten- 
tion that notice under Section 106 of the 
Transfer of Property Act must have to 
be served by registered post and not by 
any other mode of posting. This con- 
tention was not accepted, The Bench was 
of the view that if the notice- was sent 
by post and correctly addressed as evi- 
denced by the certificate of posting, it 
would carry the presumption under illus- 
tration ‘f’ under Section 114 of the Evi- 
dence Act. Another decision of our 
Court in the case of Sukumar Guha v. 
Naresh Chandra Ghosh, appearing in AIR 
1968 Cal 49 may also be considered, Here 
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the question of service of- ejectment 
notice by ordinary post under certificate 
of posting arose and it was held by Ama- 
resh Roy, J., as follows: 


“In view of the history and legisla- 
tion that added the relevant phrase in 
Section 106, T. P, Act and the language 
of the phrase that says only “sent by 
post”, in the relevant part, I unhesitat- 
ingly reject -that argument of Mr. 
Mukherjee and hold that though presump- 
tion under Section 27, General Clauses 
Act can only arise when tle notice is sent 
by Registered Post, there may arise a 
presumption under Section 114, Evidence 
Act when notice is sent by ordinary post 
or under certificate of posting.” 


In view of the discussion made above 
and of the decisions just referred to, I 
must hold that Section 106 of the Trans- 
fer of Property Act does not say that 
tke notice must be sent by registered 
post or that notice sent by post under 
certificate of posting would be illegal. 
There can be no doubt that the notice 
under Section 106 of the Transfer of Pro- 
perty Act may also be sent by post under 
certificate of posting, I cannot hold that 
the words “sent by post” in Section 106 
of the Transfer of Property Act would 
mean “sent by registered post” alone. 
Section 27 of the General Clauses Act 
does not say that if an ejectment notice 
under Section 106 of the Transfer of Pro- 
perty Act ig sent by post, it must be sent 
by registered post alone, I find no sub- 
stance in the contention of Mr. Bhatta- 
charya, his last ground in this appeal, 

8. In the result, the appeal is dis- 
missed with costs in favour of the res- 


_ pondent, 


9. Mr. Bhattacharya prays for 
leave to appeal under Clause 15 of the 
Letters Patent, The prayer is rejected. 

Appeal dismissed, 


END 
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laid down in the Supreme Court decision 
cited above, his legal representatives are 
not entitled to inherit his rights since the 
right of a statutory tenant was not trans- 
ferable or heritable. On his death, in 
view of the amendment of the Act: by 
the Ordinance, his widow (who falls in 
the first category) was entitled to the 
protection for a period of one year if she 
was financially independent or for her 
life if she was financially dependent on 
the deceased. For the purposes of this 
case, I am, on the request of the counsel, 
assuming in favour of the appellants that 
the widow as well as the son, Prem Par- 
kash Kapur, appellant No. 1, were finan- 
cially dependent on and residing with the 
deceased, although this fact is being dis- 
puted by the respondent. But, even after 
making the said assumption in favour of 
the appellants, it appears that the pro- 
tection granted by the amendment is con- 
fined personally to the widow who. is in 
the first category and excludes the rights 
and claims of the son, the parents and 
other persons who fall in the lower cate- 
gories, Nor can appellant No. 1, the son, 
or any of the appellants claim to succeed 
to the rights of a deceased statutory te- 
nant claiming through the said widow of 
the deceased, which is expressly barred 
by clause (b) of Explanation III, 


16. Mr. Ahmed has seriously con- 
tended that appellant No. 1, the son of 
the deceased, had become a tenant mere- 
ly by inclusion in the definition of tenant 
by sub-section (1) of Section 3 of the 
Ordinance. It is no doubt true that the 
list of the heirs now added to the defini- 
tion of tenant includes the spouse, the son 
and daughter, the parents and the widow 
of a pre-deceased son, but the right to 
succession has been provided by Explana- 
tion I as being conferred on the persons 
in various categories in preferential 
order, The son does not come within the 
first category, which is confined to the 
surviving wife or husband and as such in 
the presence of the widow, the son is not 
entitled to any right whatsoever. Had 
the heirs been in the same category, then 
there is no doubt that the death of one 
of the heirs in the same category will 
not prejudicially affect the right of the 
successor in the same category to share 
the tenancy rights. Clause (iii) of sub- 
section (1) of Section 3 of the Ordinance, 
which includes the aforesaid legal repre- 
sentatives in the definition of tenant, 
makes it expressly and unequivocally sub- 
ject to the order ‘of succession and the 
conditions specified in Explanations I and 
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‘If, Conditions and restrictions in such a ' 


case cannot be divorced from the right. 
The right must be earned and enjoyed 
either subject to the prescribed conditions 
and restrictions or not at all, There is 
No justification for the contention of Mr. 
Ahmed that appellant No, 1 should be 
given the benefit of newly conferred sta- 
tutory right while ignoring the conditions 
and restrictions circumscribing it. The ap- 
pellants, therefore, cannot claim any right 
of the statutory tenant in the premises in 
view of the amendment of law made by 
the Ordinance. As such Į find that the 
change in the law does not help the ap- 


pellants, The contention of the appel- 
lants fails, 
17. As a result, I find that there 


is no merit in the appeal and the same is 
dismissed with costs, 
Appeal dismissed, 


AIR 1976 DELHI 321 
AVADH BEHARI ROHATGI, J. 
Smt. Sushil Kumari Dang, Appellant 
v. Prem Kumar Dang, Respondent, 
F. A. O. No. 73 of 1974, D/- 
1976.* 


(A) Hindu Marriage Act (1955), Sec- 
tions 9 and 23 — Petition by husband for 
restitution of conjugal rights —- Accusa- 
tion of adultery against wife — Effect — 
Restitution, held, could not be granted. 


In order to succeed in a petition for 
restitution of conjugal rights it is neces- 
sary that the husband must be sincere. A 
decree for restitution may be refused if 
the Court finds that the petition is not 
presented bona fide and that there is an 
ulterior motive other than the sincere de- 
sire for a resumption of cohabitation. 
Case Law discussed. (Paras 18, 19, 20, 22) 

The two claims, namely, restitution as 
well as an accusation of adultery cannot 
stand side by side. They are imcompa- 
tible, (Para 31) 

The husband was claiming restitution 
as well as charging the wife with illicit 
sexual interecurse sometimes in conceal- 
ed words’; and'sémetimes in the plainest of 
terms; HA “Had not pleaded any forgiven- 
ness.} , Although : ‘in, his examination in 
chied | the husband ‘said: that he was pre- 
pared: } take back’ (the wife without any 
conditions. b but he’ “had not said that he 
was prépared . tò. . Forgive and forget the 


*(From order EE a “Jagdish Chandra, Addl. 
Dist. J., Delhi, D/- 30-1-1974.) . 
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past and was no more interested in per- 
sisting in an old groundless charge. 
Held, that the husband’s invitation to 
the wife for recohabitation did not spring 
from a sincere desire that they should 
live together as man and wife. The de- 
cree for restitution of conjugal right was 
liable to be set aside, (Para 36) 
It was true that the wife did not at 
any stage plead that she was refusing to 
go back to the husband because he was 
levelling an unfounded charge of adultery 
against her, Nor did she say anything 
about it in her examination-in-chief, But 
she was not disentitled to build an argu- 
ment on the husband’s admitted case. She 
need not have taken any specific plea in 
her defence, Nor was it necessary for 
her to prove it for that was the avowed 
case of the husband, Where the husband 
alleged that the wife was guilty of illicit 
relations the wife could say that the hus- 
band was not entitled to a decree for res- 
titution of conjugal rights against her. 
(Para 43) 
As the wife had taken the point that 
the husband was maltreating her and that 
the petition was mala fide, she could show 
from the husband’s own case that she was 
being charged with having taken sexual 
liberty, (Para 44) 
The fact that the husband hardly 
after seven days of passing of the decree 
for restitution of conjugal rights filed an- 
other petition for judicial separation was 
certainly an event and a factor which 
could be taken into account for judging 
the sincerity of the husband and _ for 
finding out whether he was really inter- 
ested in the wife. (Para 50) 
Even if the husband was allowed to 
withdraw the charge and the subsequent 
petition this would hardly make any dif- 
ference for he had-not given an opportu- 
nity to the wife to comply with the de- 
cree of restitution even if she wanted to 
put herself in the right by making a bona 
fide offer to return and remedy the wrong. 
. (Para 53) 
(B) Hindu Marriage Act (1955), Sec- 
tion 9 — Husband’s petition for restitu- 
tion — Evidence of wife regarding acts of 
cruelty, held, was liable to be rejected 
mainly as the ground that none of these 
acts were pleaded by wife. (Para 14) 
(C) Hindu Marriage Act (1955), Sec- 
tion 9 — Petition for restitution of con- 
jugal right by husband — Attempt to 
bring back wife. 
Where the wife during reconciliation 
told the Court that she was not prepared 
to go to the husband’s house and that if 


the husband wanted her company he 
should come to her parents’ home and 
stay there with her and in her statement 
as her own witness she plainly said that 
she was not willing to go back to the 
husband in his house where his mother, 
brother and sisters were staying, it was 
held that it was idle for the husband io 
make attempts to bring back the wife for 
she was not willing to stay with him in 
his house with his mother, brothers and 
sisters. (Para 16) 
(D) Hindu Marriage Act (1955), Sec- 
tions 9 and 10 — Decree for restitution of 
conjugal rights in favour of husband — 
Subsequent proceedings for judicial sepa- 
ration — Effect — Decree itself is not 
nullified — Relevant factor, however, 
for judging sincerity of husband, ~ 
; (Paras 49, 50) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1534 = (1975) 2 SCC 326 34 
AIR 1968 Punj 489 = 75 Pun LR 481 21 
AIR 1965 Cal 162 15 
AIR 1965 J & K 95 =-1965 Kash LJ 226 


21 
1964 AC 644 = (1963) 3 WLR 176 46 
AIR 1962 Punj 432 = 64 Pun LR 491 21 
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(1931) 146 LT 48 = 95 JP 179 21 
1924 P 19 = 130 LT 188 le 
1897 AC 395 = 77 LT 249 41 


Vijay Kishan, for Appellant; Bikram- 
jit Nayyar, for Respondent. 

JUDGMENT:— This is a wife’s ap- 
peal from the decree of restitution of 
conjugal rights passed by the Additional 
District Judge on January 30, 1974, 
against her, 

2. The appellant Sushil Kumari 
was married to the respondent Prem 
Kumar on February 25, 1970. The hus- 


band is 32 years of age. Nearly same is 
the age of the wife. Both of them are 
lower division clerks, They are getting 


about Rs 400/- or Rs, 450/- per month 
as pay. 

3. The husband and wife lived tc- 
gether till July 15, 1970, This is admitted 
on all hands, The case of the husband is 
that on July 18, 1970, the wife left his 
house in the morning to join her duties 
at the office, She did not come back to 
his house in the evening. Thereafter she 
never came back to the 
home.. : 

4, At the time the wife left the 
house on July 16, 1970, she was in the 
family way. In February 1971 when the 
husband and wife were living apart a 
daughter was born to the wife. That girl 


matrimonial ` 
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today is five years of age. She is living 
with her mother. 

5. On July 13, 1971, the husband 
filed a petition for restitution of conjugal 
rights under Section 9 of the Hindu 
Marriage Act (the Act), The husband al- 
leged that the wife left the house against 
his consent on July 16, 1970, and that 
she is living separately without just 
cause and refuses to come to him in spite 
of his efforts, 

6. The wife opposed the petition. 
Her main defence was that on July 16, 
1970, she was beaten and turned out of 
the house by the husband, She pleaded 
that her husband was cruel to her and 
that she had an apprehension in her mind 
that it will be harmful and injurious for 
her to live with him. She also said that 
the petition has been made mala fide and 
that the husband had no intention to live 
with her. The husband filed a replica- 
tion, The following issues were framed: 

1. Whether the respondent has with- 
drawn from the society of the petitioner 
‘without any sufficient and reasonable 
cause as alleged in the petition? 

2. Whether the petitioner has treated 
the respondent with such cruelty as to 
cause a reasonable apprehension in her 
mind that it would be unsafe and inju- 
rious for her to live with the petitioner? 

3. Relief, 

7. The trial judge held that the 
wife left the matrimonial home without 
any reasonable excuse and that her al- 
legation of cruelty was false, He granted 
the husband a decree of restitution of 
conjugal rights, Now the wife appeals to 
this court, 


8 To complete the sequence of 
events it may be mentioned here that 
after the husband had obtained a decree 
for restitution of conjugal rights on 
January 30, 1974, from the court of the 
Additional District Judge he filed another 
proceeding a petition for judicial separa- 
tion under S, 10 of the Act on February 
8, 1974, in the court of the Subordinate 
Judge. Subsequently on an application 
of the wife these proceedings for judicial 
separation were stayed on October 15, 
1974, as the wife had brought her ap- 
peal to this court in the meanwhile, 

9. In her evidence the wife said 
that she was living separately from the 
husband for a just cause, She enumera- 
ted those causes in her evidence, Firstly, 
she said that the husband used to come 
drunk in the house; secondly she said 
that he brought a girl with him some- 
times; thirdly her complaint was that the 
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husband took away her entire salary and 
left a pittance of five or ten rupees for 
her; fourthly she testified that the 
husband wanted to appropriate her en- 
tire dowry and for that purpose he wan- 
ted her to give the key of the place 
where those articles of dowry were 
kept and on her refusal the husband 
slapped her. Fifthly, she narrated the in- 
cident of 11-11-1970, when according 
to her, her husband and his brother- 
in-law Govind Ram with a third person, 
a friend of the husband, Ranjit by name, 
came to her father’s house where she was 
living. She said that the husband beat 
her and gave blows on her belly, 
tore her blouse and after that all of them 
fled away. 

10. As to the main incident of 
July 16, 1970, the wife testified that the 
husband turned her out of the house as 
he wanted her to bring a sum of Rupees 
10,000/- from her father and this she re- 
fused, This was her defence as disclosed 
in evidence. 


11. The husband on his side exa- 
mined his mother, a friend Madan Lal 
and his own brother-in-law Govind Lal 
and Krishan Chand, another friend, The 
husband himself appeared in the witness 
box. On behalf of the wife Shanker Lal, 
an officer of the office where the wife is 
working, namely, Mr, Veeraswamy and 
the wife herself as her own witness ap- 
peared in the witness box. 


12. The trial judge believed the 
evidence of the husband, He discarded 
evidence of the wife. He reached the con- 
clusion that the. husband’s case was more 
reliable and it was the wife who left the - 
husband’s house and there was no reason- . 
able excuse for the wife to keep away 
from the company of the husband, 

13. I need not analyse the evidence 
over again as I am in agreement with~ 
the trial judge’s assessment of evidence 
of the parties. 


14, The main ground on which the 
wife’s evidence can be rejected is that 
though she narrated as many as five acts 
of cruelty. in her evidence, which I have 
enumerated above, none of these finds 
any place in her written statement, Ex- 
cept for the incident of July 16, 1970, on 
which she was specific that it was the 
husband who had turned her out of the 
house she did not plead any other act of 
cruelty which she mentioned in her evi- 
dence, I am in broad agreement with the 
trial judge on the main question, namely, 
that the wife has failed to show a just 
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excuse for living’ away separately from 
the husband, 

15. The counsel for the wife has 
mainly taken two points on the merits of 
the case. Firstly he said that there is no 
evidence worth the name from the side 
of the husband to show that he ever 
made any effort to bring the wife back 
from her parents’ house, For this sub- 
mission he relies on Sm, Reharani v. 
Ashit, AIR 1965 Cal 162 

16. In my opinion there is no sub- 
stance in this submission, The wife in her 
statement before the Additional District 
Judge at the commencement of the case 
on 5-2-1972 when attempt to bring about 
reconciliation was made told the court 
that she was not prepared to go to the 
husband’s house and that if the hus- 
band wanted her company he should 














come to her parents’ home and stay 
there with. her. Secondly in her state- 
ent as her own witness she plain- 


ly said that she was not willing to 


brother and sis- 
are staying, The suggestion was 
that she was not prepared to stay with 
the relations of the husband, If that was 


attempts to bring 
back the wife for she was not willing to 
stay with him in his house with his 
other, brothers and sisters. 

17. Secondly. the counsel submit- 
ted that on July 14 and 15, 1970, the wife 
was sick and she had taken medical leave 
from the office. On July 16; also, it was 
said, she was unwell and there was ‘no 
question of going to the office, The wife 
pleaded this in clear terms. But I think 
She has failed to substantiate her allega- 
tions as she did not examine anybody 
from her office to show that she was on 
‘leave on July 16 and- that she was ill. 
However, these matters of merit need not 
detain me for I am of the view that this 
appeal must succeed on other grounds. 

18. The first ground on which I 
think the wife is entitled to succeed is 
this. The wife pleaded in her written 
statement that the husband’s petition was 
mala fide as there was no genuine inten- 
tion on the part of the husband to live 
with her. In order to succeed in a peti- 
tion for restitution of conjugal rights it 
is necessary that the husband must be 
‘sincere. A decree for restitution may be 
refused if the court finds that the peti- 
tion is not presented bona fide and that 
there is an ulterior motive other than 
ithe sincere desire for a resumption of 
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cohabitation; Halsbury’s Laws of En- 
gland, Third Edition, Vol, 12, page 285. 

19. It will be appreciated, there- 
fore, that this remedy of restitution of 
conjugal rights is aimed at preserving 
the marriage and not at disrupting it as 
in the case of divorce or judicial separa- 
tion. The court cannot enforce sexual 
intercourse, but only cohabitation, and 
restitution of conjugal rights cannot be 
ordered where the respondent refuses 
sexual intercourse but continues to co- 
habit with the petitioner, (See Jackson v. 
Jackson (1924) P. 19). 

20. In order to succeed the peti- 
tioner must show that he is “sincere” 
i.e., that he has a bona fide desire to re- 
sume matrimonial cohabitation and to 
render the rights and duties of such co- 
habitation, and a petitioner who is sin- 
cere in that sense is entitled to a decree 
even though the parties may not have 
any affection for each other, (See Tolstoy 
—The Law and Practice of Divorce, Sixth 
Edition page 99). 

21. In Lacey v. Lacey, (1931) 146 
L.T, 48 Lord Merrivale said: 

“A demand or request for resump~ 
tion of cohabitation must be sincere”, 

(See also B. B. Syal v, Ram Syal 
AIR 1968 Pun 489 and Joginder Kaur v. 
Shiv Charan Singh, AIR 1965 J & K 95). 

22. In this case the husband has 
accused the wife of illicit relations with 
one Lalit Nayyar, The counsel for the 
wife says that in the face of this allega- 
tion it is not possible for any wife to go 
back to her husband and live with him. 
The object of a decree for restitution of 
conjugal rights no doubt is that the 


husband and wife should live to- 
gether. The foundation of a right to 
bring a suit for restitution of conjugal 


rights is the fundamental rule of matri- 
monial law that one spouse is entitled to 
the society and comfort — consortium— 
of the other spouse, If the husband 
brings a charge or an accusation of adul- 
tery or illicit sexual relationship with 
another man might not the court refuse 
the husband the decree for restitution of 
conjugal rights? 

23. With regard to the relations 
with Lalit Nayyar the husband in his 
petition said this in para 3: 

E EEEn the respondent is living with 
her parents against the wishes of the 
petitioner under the ill-advice of her 
parents and one Shri Lalit Nayyar, who 
have their own interest to keep her away 
from the petitioner.” 
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24. In her written statement the 
wife denied this allegation, She said that 
Lalit Nayyar is her brother, In his repli- 
cation the husband repeated: 

“The respondent refused to live with 
the petitioner as the respondent was not 
prepared to leave her association with 
said Shri Lalit Nayar.” 

25. The wife appeared as her own 
witness, She was cross-examined. One of 


the questions put to her was about her 
intimacy with Lalit Nayyar, That was 
the suggestion, To this suggestion the 


wife answered: 


“L, K. Nayyar is not my real brother 
but he is my dharam bhai and he mana- 
ges the entire affairs of my parents’ 
household and he also did the entire 
work at my marriage. He lives at 69, 
National Park, Lajpat Nagar, New Delhi, 
and does not live in the house of my 
parents, It is wrong to suggest that I 
have intimacy with him.” 

26. The last words are quite 
important, The suggestion is that she is 
having an illicit sexual intercourse with 
Lalit Nayyar. This is what I understand 
from the question, The term ‘intimacy’ 
as defined in Shorter. Oxford Dictionary 
means “illicit sexual intercourse”, This 
is a euphemistic use of the term, The 
context shows that this is what it was 
meant to suggest. To that the wife re- 
turned a categorical answer, She said: 
No, 


27. The matter was not allowed to 
rest here, The counsel for the husband 
forcefully argued this point before the 
trial judge. He seems to have suggested 
that the relationship between the two 
was illicit and this is the reason why the 
wife was refusing to come back to the 
husband, On this aspect the trial judge 
said: š 

“Though nothing categorical can be 
stated about the relations of the respon- 
dent with L, K, Nayyar, the contention 
of the Ld. counsel for the petitioner that 
there is some sort of illicit intimacy be- 
tween the respondent and L. K. Nayyar 
cannot be ruled out altogether especially 
when he had been visiting her parents’ 
house since 1960 and she has no real 
brother and he has been coming to the 
court along with the respondent.” 

28. This is surprising. The trial 
judge seems to be of the view that there 
is some sort of illicit intimacy between 
the wife and Nayyar and for this con- 
clusion he also took into account the fact 
that Lalit Nayyar had been coming to his 
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court along with the wife This I think, 
was not necessary for the decision of the 
case. Nor is this conclusion well founded. 
And having returned this finding it is 
still more surprising that the judge has 
granted a decree for restitution of con- 
jugal rights to the husband. 

29. The counsel for the wife has 


‘argued that from the pleadings, evidence 


and arguments it is clear that the impu- 
tation against the wifeis thatsheis guilty 
of adultery as she is living with Nayyar and 
refuses to come to the husband. Commis- 
sion of adultery is a serious matrimonial 
offence, The husband will find it into- 
lerable to live with an adulterous wife. 
If a charge is brought such as in this 
CaSe and persisted in till the stage of evi- 
dence and arguments it cannot be said 
that there is no reasonable excuse for 
the wife to refuse to come back’ to the 
husband. 

30. It seems to me that the stand 
of the husband is inconsistent, On the 
one hand he is claiming a decree for 
restitution of conjugal rights and on the 
other he is making an imputation of il- 
licit relations with Nayyar, In the peti- 
tion the reference no doubt is veiled, It 
is an oblique hint, It is in the nature of 
an innuendo, In the replication it is in 
plain terms. There the word ‘association’ 
is used, The suggestion is clearest in the 
cross-examination of the wife where the 
husband suggested this to the wife and 
She said: ; 

“It is wrong to 
intimacy with him.” 
Then this matter seems to have been 
argued before the trial judge and I have 
set out his view on this matter. 

31. The husband’s claim is incon- 
gruous. He cannot claim that the wife 
must live with him when he suspects her 
fidelity, The. two claims, namely, restitu- 
tion as well as an accusation of adultery 
cannot stand side by side. They are in- 
compatible. Whoever has heard of a man 


suggest that I have 


claiming restitution against his wife 
whom he charges with infidelity. A 
charge of adultery makes the marriage 


state impossible to be endured.. Life it- 
self becomes unendurable and the dis~ 
charge of marriage duties impossible, 

32. Restitution aims at the preser- 
vation of marriage, An accusation such as 
this strikes at the very foundation of 
matrimony. It destroys that close and 
intimate union we call marriage. Mar- 
riage is a union of one man and one 
woman, for life to the exclusion of all 
others, . 5 
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33. The husband’s claim, it seems 
to me, is chimerical, It is a facade. He 
does not really want the company of the 
wife. He wants to use the decree as a 
stepping stone for an ultimate divorce. 
The court will refuse to pass a decree 
for restitution of conjugal rights in such 
circumstances, If the judge is satisfied 
that the object is not to live together but 
to attain some other ulterior purpose he 
might refuse the husband the assistance 
of the court and call for the strong arm 
of the law to force his wife under pain 
of imprisonment to resume cohabitation. 


~ 34, Section 23 of the Act says that 
the judge has to be satisfied on a pre- 
ponderance of probabilities of matters 
mentioned in clauses (a) to (e) of that 
Section, It confers power on the court to 
pass a decree if it is satisfied on those 
matters, Even if the husband has succeed- 
ed in proving his case on merits but the 
court is not satisfied that he is entitled 
to a decree for restitution on the ground 
that he has no genuine desire for the 
resumption of the married life the court 
will be entitled to refuse a decree for 
restitution, This is clear from the words 
“and in such a case, but not otherwise, 
the court shall decree such relief’. The 
legislature has emphasised that if the 
court is satisfied of grounds (a) to (e) 
then the relief may be granted: See 
Dastane v, Dastane, AIR 1975 SC 1534 


(1540). 

35. Therefore, it comes to this. 
The husband is claiming restitution as 
charging the wife with illicit sexual 


intercourse sometimes in concealed words 
and sometimes in the plainest of terms. 
He has not pleaded any forgiveness, It 
is true thatin his examination-in-chief the 
husband said that he was prepared to 
take back the wife without any condi- 
tions but he has not said that he is pre~ 
pared to forgive and forget the past and 
is no more interested in persisting in an 
old groundless charge. 


36. The husband’s invitation to 
the wife for recohabitation does not 
spring from a sincere desire that these 
people should live together as man and 
wife, Finding that the grounds of divorce 
under Section 13 were not available to 
him the husband started proceedings for 
‘restitution of conjugal rights as a con- 
venient handle to cut the marital bonds. 
It was the husband who was keen to 
snap vinculum matrimoni. The proceed- 
ings under S, 9 were resorted to as a 
device for attaining his purpose, namely, 
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to obtain divorce from a wife by the 
husband against whom he was not pre- 
pared to bring a charge of adultery as a 
substantive ground of attack, 

37. In Mst. Gurdev Kaur v, Swaran 
Singh, AIR 1959 Punj 162 Grover J, said: 

“The Court would refuse to order 
restitution where it has become a practi- 
cal impossibility for the parties to live 
together.” 

38, In this case also there is little 
hope that the parties will ever come to- 
gether, I should be happy if they do. 
But it seems to me that the husband's 
choice of remedy was unfortunate. He 
elected for the wrong relief, Instead of 
suing for judicial separation he sued for 
restitution for reasons best known to 
him, Matrimonial law ought not to be 
made the pawn for selfish gains uncon- 
nected with matrimonial home in the 
hands of one spouse to the detriment of 
the other, One would think that the 
court might well refuse to afford its as- 
sistance to one who acted thus, 

39. The remedy of restitution is 
not to be treated as a fiction, a halting 
place as it were on the onward journey 
to a dissolution of marriage, The legisla- 
ture bids. us treat it as a reality, as an 
opportunity for the parties to allow their 
passions to cool down and return to the 
conjugal fold and rebuild the broken 
home, if they can. 

, 40. The concept of the existence of 
the court’s power to give the relief of 
restitution of conjugal rights was borrow- 
ed from the English law. Matrimonial 
causes in England were formerly heard 
and determined by Ecclesiastical Courts 


and the earlier English statutes which 
gave jurisdiction to the King’s courts 
directed the judges to determine causes 


as far as possible on the principles of 
Ecclesiastical law, The legislature did not 
alter the Canon Law except ina few 
matters and the judges 
ed the law were bound by precedents 
established in the Ecclesiastical courts, 

41, ‘ The law enforced in this res- 
pect in England was described as bar- 
barous by Lord Herschell in Russell v. 
Russell, (1897) A.C, 395 (455). But there 
have since been considerable changes 
effected in that law, The Matrimonial 
Causes Act, 1950, rendered petitions for 
restitution comparatively rare in En- 
gland, 

42, Now the Matrimonial Proceed- 
ings and Property Act, 1970, has abo- 
lished the remedy of restitution of con- 
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jugal rights following Law Commission 
Report, (See S, 20 of the Act of 1970). 


43. The counsel for the husband 
has argued that the husband’s charge of 
illicit relations has never been the case 
of the wife, He invited my attention to 
her written statement, the issues and her 
evidence, It is true that the wife did not 
at any stage plead that she was refusing 
to go back to the husband because heis 
levelling an unfounded charge of adul- 
tery against her Nor did she say any- 
thing about it in her examination-in- 
chief, But in my opinion she is not dis- 
entitled to build an argument on the hus- 
band’s admitted case, She need not have 
taken any specific plea in her defence, 
Nor was it necessary for her to prove it 
for that is the avowed case of the hus- 
band. He himself levelled a charge against 
her, In my opinion she is entitled to 
take advantage of this stand of the hus- 
band and say to the court: “There is no 
case for me to answer”, If the husband 
says that the wife is guilty of illicit re- 
lations the wife can say that the husband 
is not entitled to a decree for restitution 
of conjugal rights against her. 

44. The counsel for the husband 

said that the case must be decided on 
the pleadings. of the parties, In the plead- 
ings the wife has not taken this point. 
But generally she has taken the point 
that the husband is maltreating her and 
that the petition is mala fide. As an ins- 
tance of cruelty and mala fides she can 
show from the husband’s own case that 
she is being charged with having taken 
sexual liberty, The husband has not been 
able to prove the charge on the record. 
At any rate with this charge on his lips 
he is not entitled to a decree for restitu- 
tion, - 
_ 45. There is yet another reason 
why the husband must fail, On February 
8, 1974, the husband brought a second 
petition, This time he sued for judicial 
separation, Having succeeded in the claim 
for restitution of conjugal rights he did 
not rest content. He went to court a se- 
cond time. In the second petition he 
pleaded: 


“the respondent’s attitude is that she 
will never perform her matrimonial 
duties and would’ keep the relationship 
suspended in such manner.” 

46. This second proceeding launch- 
ed by the husband is’ indicative of his 
attitude of mind. In a case for restitu- 
tion of conjugal rights as in any other 
case the court has to see the conduct of 
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the parties and their attitude of mind. 
In Gollins v, Gollins, 1964 AC 644 (660) 
Lord Reid said: 


“A judge does, and must try to read 
the minds of the parties in order to 
evaluate their conduct. In matrimonial 
cases We are not concerned with the rea- 
sonable man, aS we are in cases of negli- 
gence. We are dealing with this man and 
this woman and the fewer a priori as- 
sumptions we make about them the bet- 
ter.” 

47. -> In law the husband was bound 
to wait for a period of 2 years.to give 
the wife a chance to join him and obey 
the decree of restitution of conjugal 
rights passed against her, Section 13 (1A) 
(ii) says that a husband is entitled to 
present a petition for a decree of divorce 
on the ground, 

“that there has been no restitution of 
conjugal rights between the parties to 
the marriage for a period of two years 
or upwards after the passing of a decree 
for restitution of conjugal rights in a. 
proceeding to which they were parties.” 

48. The husband did not wait for 
two years. Hardly 7 days passed, He 
brought another case against the wife, 
This is a circumstance which has to be 
taken into account By bringing the pro- 
ceedings for judicial separation he was 
closing the doors to the wife for resump- 
tion of conjugal rights, In fact he did 
not want her to come to him even if the 
wife were minded to resume cohabita- 
tion, It seems to me that the period of 
two years must elapse before it can be 
said that the wife is not willing to per- 
form her marital obligations and is not 
willing to live with the husband, This is 
my reading of the husband’s mind. and 
his conduct as shown in these proceed- 
ings, 

49. The counsel for the wife has 
made an application CM 1586, In this ap- 
plication the wife said that by reason of 


the subsequent proceedings brought by 
the husband against her for judicial 
separation the husband’s petition for 


restitution of conjugal rights was liable 
to be dismissed on that short ground 
alone, He has argued that by the subse- 
quent proceedings the decree itself has 
been nullified, 

50. I do not agree. But this is cer- 
tainly an event and a factor which can 
be taken into account for judging the 
sincerity of the husband and for finding. 
out whether he was really interested in 
the wife, 
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51. The counsel for the husband 
has not been able to tell me what useful 
purpose would a second proceeding serve 
after the husband has obtained a decree 
for restitution of conjugal rights, Non- 
performance of a decree for restitution of 
conjugal rights is one of the grounds for 
obtaining a decree of divorce, Similarly 
non-resumption of cohabitation for a 
period of two years or upwards after the 
passing of the decree for judicial separa- 
tion is another ground for divorce, A 
husband need not obtain both types of 
decrees in order to bring a petition for 
divorce, One is good enough, 


52. The counsel for the husband 
lastly argued that he was prepared to 
withdraw the charge of illicit connection 
with Nayyar and he was also prepared 
to withdraw the petition for judicial 
separation which the husband has filed 
and which is now pending. 


53. I do not think this can be al- 
lowed, Even if the husband is allowed 
to withdraw the charge and the subse- 
quent petition this will hardly make any 
difference for he has not given an op- 
portunity to the wife to comply with the 
decree of restitution even if she wanted 
to put herself in the right by making a 
bona fide offer to return and remedy 
the wrong, 


54. In Ishwar Chandra Ahluwalia 
v. Pomilla Ahluwalia, AIR 1962 Puni 432 
where after a decree for restitution of 
conjugal rights had been passed, the hus- 
band proceeded with a petition for an- 
nulment of marriage under S, 12 (1) (c) 
of the Act. After its dismissal, and after 
expiry of the period of two years from 
_the date of the passing of decree for 
restitution of conjugal rights, he filed a 
petition for dissolution of marriage under 
Section 13 on the ground of non-compli- 
ance of the. decree by the wife. Falshaw 
C.J, held that it was quite impossible 
for the wife to make any effort to com- 
ply with the decree for restitution of 
conjugal rights, as long as the husband 
was proceeding with a petition for nul- 
lity of the marriage and that it was 
doubtful whether any sincere efforts 
were made on behalf of the husband to 
get his wife to comply with the decree. 
The husband’s petition was dismissed, 


54. For these reasons I would al- 
low the appeal and set aside -the decree 
of the trial judge. The petition for resti- 
tution of conjugal rights is dismissed, In 


Abdul Hamid v. Nur Mohd, 
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the circumstances the parties are left to 
bear their own costs, 
Appeal allowed. 
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Abdul Hamid and another, Appellants 
v. Nur Mohammad, Respondent. 

S. A. O. No. 284 of 1973, D/- 21-4- 
1976.* 

(A) Delhi Rent Control Act- (59 of 
1958), Section 14 (1) (c) — Petition for 
eviction under — Pleadings — Landlord 
must urge all statutory conditions to get 
an eviction — Failure to aver that he had 
no other suitable residential accommoda- 
tion bars exercise of jurisdiction to order 
eviction, 

The statute has laid on the landlord 
the duty to allege and to prove what is 
laid down in S. 14 (1) (e). It is manifestly 
not sufficient for the landlord to merely 
state that he requires the premises for his 
own occupation; yet another necessary 
fact which he has to prove is that he has 
no other reasonably suitable residential 
accommodation. Merely saying that he re- 
quired the premises bona fide for his owz 
residential accommodation is hardly 
enough when he does not allege that he 
has no other sufficient accommodation for 
his residence, in a case where the demised 
property in question is not the only pro- 
perty either owned or said to be owned 
by him, he does not furnish the Court 
with the necessary pre-condition for order- 
ing eviction. (Para 8) 


(B) Delhi Rent Control Act (59 of 
1958), Section 14 (1) (e) — Application for 
eviction under — Tenant alleging recent 
letting of certain residential premises of 
landlord for running of a factory — No 
specific averment by landlord in replica- 
tion that premises Jet were not residential 
— Non-traverse must be put against land- 
lord — Rule regarding non-traverse in 
written statements must be extended to 
replication, AIR 1967 SC 109, Applied. 
(Civil P. C.- (1908), Order 8, Rule 5 — 
Non-traverse in replication by plaintiff — 
Same rule as to non-traverse in written 
statements applies). 


(C) Delhi Rent Control Act (59 of 
1958), Section 14 (1) (b) — Word “family” 
and expression “parted with possession” 


*(Against order of Gian Chand Jain, Rent 
Control Tribunal, Delhi, D/- 13-8-1973). 
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(Para 19) . 
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1976 
.— Meaning of — The expression has to 
be understood in legal sense. — Divest- 


ment of tenant’s right to possession essen- 
tial — Merely on basis of tenant’s brother 
being in possession of premises, no part- 
ing with possession by tenant is made out. 

The expression “parting with posses- 
sion” means giving possession to persons 
other than those to whom possession has 
been given by the lease; the mere user 
by other persons is not “parting with pos- 
session” as long as the tenant retains the 
legal possession himself; in other words, 
there must be vesting of possession by the 
tenant in another person by divesting him- 
self not only of physical possession but also 
of the right to possession. The mere fact 
that the tenant himself was not in physi- 
cal possession of the tenancy premises for 
any period of time would not amount to 
parting with possession so long as, during 
his absence, the tenant has a right to re- 
turn to the premises and be in possession 
thereof. Divestment or abandonment of 
the right to possession is necessary in 
order to invoke the clause “parting with 
possession”. 1972 Rev CJ 41 (Delhi) and 
1970 Delhi LT 592 and 1969 Ren CR 436 
(Delhi), Rel. on. (Paras 23, 25, 26) 


The term “family” is not capable of 
concise definition because what constitutes 
a family in a given set of circumstances 


or in a particular society depends upon . 


the habits and ideas of persons constitut- 
ing the society and the religious and socio- 
religious customs of the community to 
which such persons may belong. AIR 1971 
Delhi 151, Rel. on. (Para 23) 


To say that a Muslim brother is not 

a member of the family and to further say 

‘that since the tenant’s brother was found 
to be living in the demised premises it 

was a case of the tenant not living in the 

demised premises attracting S. 14 (1) (d) 

is to argue in a circuity. (Para 32) 
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Vijay Kishan, for Appellants; S. L. 
Bhatia, for Respondent. 

ORDER:— The first appellant is 
the tenant and the second appellant is his 
younger brother. The respondent had 
filed an eviction petition on 6-10-1970 
under Section 14 of the Delhi Rent Con- 
trol Act, 1958 (hereinafter referred to as 
the Act) on the grounds of: 

(a) sub-letting or parting with pos- 
session by first appellant to second ap- 
pellant (Section 14 (1) (b): l 

(b) non-living by the tenant or any 
other member of his family in the pre- 
mises let out (Section 14 (1) (d)); 

(c) personal need (Section 14 (1) (e)); 
and 

(d) the tenant having acquired other 
accommodation (Section 14 (1) (h)). 
Eviction having been ordered on the 
grounds enumerated under Section 14 (1) 
(b), (d) and (e) and an appeal against the 
same also having been dismissed this se- 
cond appeal has been preferred. 


2. Since interference is possible 
under Section 39 of the Act only if there 
is any substantial question of law arising 
in the appellant’s favour the arguments 
proceeded only on the basis of the find- 
ings of the Courts below. It may be suffi- 
cient, therefore, to notice the relevant 
findings of the Tribunal on only the ques- 
tions argued in this appeal. 


3. After observing that the land- 
lord had simply pleaded in para. 18 (3) in 
the eviction petition that he was the 
owner of the premises in dispute and 
needed the premises bona fide for his 
residence and for his family members who 
are dependent upon him, the learned Tri- 
bunal noted that the appellants have not 
been taken by surprise by reason of the 
landlord not having specifically stated 
that he had no other reasonably suitable 
accommodation. In other words, the learn- 
ed Tribunal understood the said pleading 
as complying with the requirements of 
Section 14 (1) (e) of the Act and, as I 
understand the learned Tribunal, that it 
was not necessary to “re-state” as a 
ground in the eviction petition the expres- 


. sions. employed in the statute. 


, 
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4, The learned Tribunal also held 
that the brother of appellant No. 1 (ap- 
pellant No. 2) was in exclusive possession 
of the premises in dispute and that this 
amounted to parting with possession under 
Section 14 (1) (b). 


5. Only two questions, both of 
some nicety have alone been argued: 

(1) Whether it is sufficient for the 
landlord to merely state in the petition 
that he required the premises let out for 
own bona fide occupation without also 
averring that he has no other reasonably 
sufficient or suitable accommodation as 
stated in Section 14 (1) (e)? 


(2) Whether from the mere occupa- 
tion — may be exclusive — of a close 
relation of the tenant like a brother it 
can be inferred, without more, that there 
had been a parting with possession in 
favour of the brother as to warrant evic- 
tion of the brother tenant as stated in 
Section 14 (1) (b) ? 

Jt is common ground that even if one of 
these two questions is found in favour of 
the landlord this appeal will fail, in other 
words, the appellants will in order to suc- 
ceed make good both these contentions. 
lst contention : 

Section 14 (1) (e) of the Act reads 
as follows: 

“(e) that the premises let for residen- 
tial purposes are required bona fide by 
the landlord for occupation as a residence 
for himself or for any member of his 
family dependent on him, if he is the 
owner thereof, or for any person for 
whose benefit the premises are held and 
that the landlord or such person has no 
other reasonably suitable residential ac- 
commodation” ete. 

6. There has been somewhat con- 
flicting dicta on whether the mere men- 
tion of the bona fide requirement of the 
landlord of the premises for the occupa- 


- tion, as residence, of himself and mem- 


bers of his family dependent on him is 
sufficient or whether he should also aver, 
in addition, that there was no other suit- 
able residential accommodation. It will 
be convenient to begin the discussion of 
this question by referring to a decision 
of R. S. Narula C. J. of the Punjab & Har- 
yana High Court in Rajinder Singh Nanda 
v. Kewal Krishan, (1975 Ren CJ 320) = 
(AIR 1976 Punj 21). The discussion 
there was whether a landlord, who had 
neither pleaded nor proved that he was 
not occupying another residential build- 
ing in the urban area concerned and that 
he had not vacated that building without 
sufficient cause after the commencement 
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of the Act in the said urban area was en- 
titled to evict the tenant. Holding against 
the landlord on this point Narula C. J. 
permitted an amendment which would 
bring the landlord’s case within the pro- 
visions of Section 13 (3) (a) (i) of the East 
Punjab Urban Rent Restriction Act 1949, 
the relevant terms of which are similar 
to the present Act. 

7. It had been held in Krishan Lal 
Seth v. Smt. Pritam Kumari, (1961-63 Pun 
LR 865), a decision relied upon by the 
Tribunal, that it was not necessary for 
the landlord to “re-state” in the applica- 
tion the statutory conditions. After 
noticing the above decision reference was 
also made by Narula C. J. to a decision 
of the Supreme Court in Attar Singh v. 
Inder Kumar, (1967-69 Pun LR 83) = 
(AIR 1967 SC 773) that in order to suc- 
ceed under a similar provision the land- 
lord has not only to prove that he needs 
the premises for his own use but he also 
has to prove that he is not in possession 
of any other such premises in the urban 
area in question and also to prove that 
he had not vacated any such premises 
without sufficient cause after the com- 
mencement of this Act. The following 
observations of Wanchoo J. (as he then 
was), speaking for the Supreme Court, on 
page 87 are apposite to the present situa- 
tion : 

“Turning now to sub-clause (c) we 
find that the landlord has not only to 
prove before he can get the tenant 
evicted on the ground that he requires 
rented land for his own use that he is 
not in possession of any other rented land 
for the purpose of his business in that 
urban area but also to prove that he had 
not vacated any rented land without suff- 
cient cause after the commencement of 
the Act. Thus he had not only to prove 
that he is not in possession of any other 
rented land for his business but also to 
prove that he had not vacated any other 
rented land which he used principally for 
business without sufficient cause”, 

8. A similar view appears to have 
been taken in two other decisions of the 
Punjab and Haryana High Court (1) by 
D. K. Mahajan J. in Darshan Singh v. 
Jagdish Kumar, (Short Notes of Cases re- 
ported in 1975 Ren CJ (SN) 19 p. 14); (2) 
by Muni Lal Varma J. in Brij Lal v. Smt. 
Janak Rani, (Short Note of Cases report- 
ed in 1975 Ren CJ (SN) 48 pp. 41-42). It 
was pointed out in the latter that the 
landlord was bound to urge all the condi- 


tions necessary to get an eviction and to 
prove the same; where he had failed to 
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mention that he had no other sufficient 
accommodation the eviction application 
would not be maintainable. It seems to 
me, with respect, that is a reasonable 
construction and that the instant provi- 
sion has to be similarly construed. It is 
anifestly not sufficient for the landlord 
to merely state that he requires the pre- 
ises for his own occupation; yet another 
mecessary fact which he has to prove is 
that he had no other reasonably suitable 
residential accommodation. Having re- 
gard to the avowed object of the enact- 
ment, namely, to safeguard the tenant 
against arbitrary and unjust eviction the 
statutory safeguards against eviction are 
conditions precedent which have to be 
strictly complied with before Courts can 
exercise jurisdiction to order eviction. I 
have no difficulty, therefore, in holding 
that in the absence of even an averment 
in the present case, that the landlord had 
no other reasonably suitable residential 
accommodation, he cannot evict the tenant 
on a ground not even pleaded. Merely 
aying that he required the premises bona 
fide for his own residential accommoda- 
tion was hardly enough when he did not 
bless that he has no other sufficient ac- 
ommodation for his residence, in a case 
where the demised property in question 
is not the only property either owned or 
said to be owned by him, he does not 
furnish the Court with the necessary pre- 
condition for ordering eviction. 

9. The relevant and well-estab- 
lished rule of pleading is that no evidence 
can be let in on a matter not pleaded but 
is required to be pleaded and that no 
amount of evidence even if let in, with- 
out such a pleading, can be looked into 
(vide Siddik Mahomed Shah v. Mt. Saran, 
AIR 1930 PC 57 (1)). 


10. The Rent Control Tribunal 
conceded in paragraph 22 of his Order that 
no specific plea had been taken by the 
landlord that he had no other reasonably 
suitable residential accommodation. I am 
afraid that the Tribunal has not properly 
perceived the scope of the objection that 
the landlord had not stated that he had 
no other reasonably suitable accommoda- 
tion, by persuading itself, perhaps a little 
too easily, that there had been no sur- 
prise sprung on the tenant by the land- 
lord. 

11. In this case it is admitted by 
the landlord that he was the owner of 
premises No. 1056 which he had let out 
to Sundar Lal for running a factory. But 
a further question arose whether prior to 
such letting it had been used for residen- 
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tial premises. Yet another question raised 
was whether the landlord or his wife was 
the owner of house No. 1049, stated to 
be gifted to the wife. At least regarding 
the former an enquiry, as a fact, became 
necessary and it seems difficult for me to 
assert that these cause no surprise, getting 
sporadic admissions from witnesses with- 
out a pleading may not be sufficient. 

12. The discussion regarding sur~ 
prise was probably sought to be advanced 
by referring to Krishan Lal Seth v. Smt 
Pritam Kumari, (1961-63 Pun LR 865); 
this was said to be incorrect by 
Narula C. J. in Rajinder Singh Nanda, 
(AIR 1976 Punj 21). The Rent Control 
Tribunal had also made a reference to a 
decision of this Court by I. D. Dua C. J. 
in Ved Parkash Gupta v. Hans Raj Taneja, 
(1969 Ren CR 406) who was stated to 
have taken a view similar to one taken 
in Krishan Lal Seth. On a perusal of 
the decision it is seen that this question 
was not gone into. Certain observations 
of the Supreme Court in Nagu Bai Ammal 
v. B. Shama Rao, (AIR 1956 SC 593) were 
also extracted by the Tribunal but they 
do not bear specifically on this question. 
All that happened in that case was that 
in spite of the absence of a specific plea 
of lis pendens with reference to sale and 
also any issue for evidence on this ques- 
tion had been let in and the absence of 
specific pleading was seen to be a mere 
irregularity resulting in no prejudice. The 
decision of the Privy Council in Siddik 
Mohomed Shah, (AIR 1930 PC 57 (1)) was 
quoted with approval, but it was held to 
have no application to a case where par- 
ties go to trial with knowledge that a 
particular question is in issue, though no 
specific issue has been framed thereon, 
and adduce evidence relating thereto. 
Here the situation is different completely. 

13. The three conditions necessary 
for obtaining eviction under Section 14 (1) 
(e) are: 

(1) that the landlord is the owner of 


. the premises in question; 


(2) that his requirement of the same 
for occupation of the residence is bona 
fide, and 


(3) that he had no other reasonably 
suitable residential accommodation. 


14. These are three separate facts 
which have to be pleaded, concerning each 
one of them the tenant must be able to 
make his averment (pleading) either ad- 
mitting or denying each of them. It is in 
the light of such pleadings, making as- 
sertions and counter-assertions concerning 
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each and every fact in issue, that atten- 
tion could be properly focussed at the 
trial. 

15. Paragraph 18 of the -applica- 
tion states: 

“(i) The respondent No. 1 has ac- 
quired possession of another house No. 888, 
Haveli Azam Khan, Chitli Kabar, Delhi 
and is living therein with his family mem- 
bers, 

(ii) Neither the respondent No. 1 nor 
any member of the family of the respon- 
dent No. I is living in the premises for 
the last about 1 year and a half. 

(iii) The petitioner who is owner of 
the premises needs the premises bona fide 
for his residence and the residence of his 

‘family members who are dependent upon 
him. 

(iv) The respondent No. 1 has illegal- 
ly sublet, assigned, or has parted with 
possession of the premises to respondent 
No. 2 without the consent of the peti- 
tioner”. 

16. There was no reference to any 
other item of property either belonging to 
or said to belong to the landlord. 

17. The tenant is not expected to 

ake a research himself and unaided by 
any such allegation by the landlord con- 
cerning the number of other premises that 
he owns or can be said to own and which 


he is unable to reduce to possession for 


the purposes of his residence as claimed. 
The tenant should have a fair opportu- 
nity of making an inquiry regarding them 
and to make counter-assertions, if any. In 
ireply to the above blanket allegations the 
tenants could not be expected to make 
any better pleading than what was seen 
in the above-noticed paragraph 18. 

18. In the replication the follow- 
ing alone was pleaded by the landlord: 

“Para. 18 with all its clauses is in- 
correct and is denied. Clausewise reply 
is submitted hereunder : 

(a) G) clause a (i) is incorrect. The 
respondent No. 1 has acquired vacant pos- 
session of house No. 888, Haveli Azam 
Khan, Chikli Kabar, Delhi and is living 
therein. 

(ii) clause a Gi) is incorrect. Respon- 
dent No. 2 is not the member of the family 
of respondent No. 1 and is living sepa- 
rately with his family members. Neither 
respondent No. I nor his family is living 
in the premises in dispute for the last 
about two years. 

(iii) clause a (iii) is incorrect. The 
petitioner needs the premises in dispute 
for his and his family members’ who are 
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dependent upon ‘him, residence. It is 
denied that the petitioner had been let- 
ting out any residential premises. 

(iv) clause (ii) is incorrect. Respon- 
dent No. 1 has sublet, assigned or has 
parted with possession of the premises 
to respondent: No. 2, without the consent 
of the petitioner.” 

19. Even though the tenant had 
stated in paragraph 18 (a). (iii) of the writ- 
ten statement that the landlord had re- 
cently let out portions to Abdul Khaliq. 
Mohd. Ismail and Abdul Wahid in house 
No. 1049 and in house No. 1056 where the 
landlord. was residing, he had recently let 
out the entire ground floor to one Sunder 
Lal who-is running a factory there was 
no specific denial in the replication. All 
that was stated in para. 18 (a) (iii) of the 
replication was that it was “denied that 
the petitioner had been letting out any 
residential premises”. There is no specific 
averment that house No. 1056 was not 
residential. This kind of non-traverse has 
to be really put against the landlord. The 
kind of traverse that is necessary was 
indicated by Mudholkar J. in Jahuri Shah 
v. Dwarika Prasad Jhunjhunwala, (AIR 
1967 SC 109): 


“Bearing in mind that Order VIII, 
Rule 5, Civil P. C. provides that every 
allegation of fact in the plaint if not 
denied specifically or by necessary impli- 
cation or stated to be not admitted in the 
pleading of the defendant shall be taken 
to be admitted, to say that a defendant 
has no knowledge of a fact pleaded by 
the plaintiff is not tantamount to a denial 
of the existence of that fact, not even an 
implied denial. No specific issue on the 
question of adoption was, therefore, 
In the circumstances the High 
Court was right in saying that there was 
no occasion for the parties to lead any 
evidence on the point. However, Sreelal 
who was eXamined as a witness on behalf 
of the plaintiffs has spoken about the fact 
of adoption and his statement can at least 
be regarded as prima facie evidence of 
adoption. It is true that he admits the 
existence of a deed of adoption and of its 
non-production in the Court.’ This ad- 
mission, however, would not render oral 
evidence inadmissible because it is not by 
virtue of a deed of adoption that a change 
of status of a person can be effected. A 
deed of adoption merely records the fact 
that an adoption had taken place and 
nothing more. Such a deed: cannot be 
likened to a document which by its sheer 
force brings a transaction into existence. 
It is no more than a piece of evidence and 
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the failure of a party to produce such a 
document in a suit does not render oral 
evidence in proof of adoption inadmissible. 
We, therefore, agree with the High Court 
that the plaintiffs’ suit for partition of 
their half share in the property was not 
incompetent because Shankarlal was not 
made a party thereto.” 


The same must be extended to non-tra- 
verse in the replication of averments 
made in the written statement. 


20. There is no application even 
for amendment of the application for 
eviction. The position taken during the 
arguments was that even without “re- 
stating” the ground mentioned in Sec- 
tion 14 (1) (e) it was possible to claim 
eviction on the bare allegation of bona 
fide requirement for the landlord’s resid- 
ence and without even saying that there 
was no other reasonably suitable residen- 
tial accommodation available to the land- 
lord. It seems to me that on a question 
f this importance it would be neither 
afe nor desirable to rest any decision on 
the mere ground of want of surprise to 
the tenant. The statute has laid on the 
landlord the duty to allege and to prove 
what ig laid down in Section 14 (1) (e); 










a Rent Controller to order eviction. 
conditions stated in Section 14 are pre- 
conditions which must be strictly estab- 
lished before jurisdiction can be exer- 
cised under the Act to order eviction of 
any tenant. If the landlord fails to make 
such specific allegations concerning such 
a pre-condition he does so at his peril. 
2nd contention: 


; 21. The finding on this aae 
by the Tribunal was “...... . it 
has been proved that 
wife and children were residing in house 
No. 888, Haveli Azam Khan and not in the 
premises in dispute”. After holding that 
Abdul Aziz was not a member of the 
family of appellant No. 1 and that the 
tenant was residing in house No. 888 
Haveli Azam Khan and his brother Abdul 
Aziz was residing in the premises in dis- 
pute, the Tribunal observed as follows: 

““In the present case I have held that 
appellant No. 2 was in exclusive posses- 
sion of the premises in dispute. Exclu- 
sive possession no doubt is not a decisive 
test of the distinction between the lease 
and license. However, it is an important 
circumstance for determination whether 
the legal possession had been transferred. 

In my view, if it is proved that a person 
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other than the tenant was in exclusive 
possession of the demised premises, then 
at least the onus shifted to the other 
party to explain the possession of the 
stranger and it is for him to prove that 
he was merely a licensee. 

In the present case the only explana- 
tion is that Abdul Aziz was a brother. 
This alone, in my view, is not sufficient 
to hold that he was merely a licensee.” 

22. As the subsequent discussion 
will show this finding would not be legal- 
ly sufficient to order eviction. 

23. Adverting to the explanation 
for Abdul Aziz and his brother the Tri- 
bunal was of the view that it was not 
sufficient to hold that he was merely a 
licensee. The question which is material 
to consider is whether on the basis of the 
brother— being in possession without 
more it can be held that the other tenant 
(brother) had “parted with possession” of 
the whole or any part of the premises as 
laid down by Section 14 (1) (b) of the 
Act. Section 14 (1) (b) may be read: 

“that the tenant has, on or after the 
9th day of June 1952, sub-let, assigned or 
otherwise parted with the possession of 
the whole or any part of the premises 
without obtaining the consent in writing 
of the landlord”. 

“Part with possession” has to be 
understood in the legal sense; this expres- 
sion has been interpreted by this Court 
in some decisions but before noticing them 
it may be useful to refer to the concept 
of family which was explained by a Divi- 
sion Bench of this Court consisting of 
H. R. Khanna C. J. (as he then was) and 
Prakash Narain J. in Gobind Dass v, Kul- 


dip Singh, (1970 Ren CR 511) = (AIR 
1971 Delhi 151). The term “family” is not 
capable of concise definition because 


“what constitutes a family in a given set 
of circumstances or in a particular society|. 
depends upon the habits and ideas of per- 
Sons constituting that society and the 
religious and socio-religious customs of 
the community to which such persons may 
belong. A remote relation may, in a given 
set of circumstances, be treated as a mem- 
ber of the family, whereas in another set 
of circumstances the same relation may 
not be legitimately called a member o; 
the family.. In that case the expression 
“family” was held to include brothers, 
their wives and children: the discussion 
was in the context of the Delhi Rent Con- 
trol Act of 1958. 


24, Palekar J., Saag for the 
Supreme Court, in Smt: Krishnawati v. 
Hans Raj, (AIR 1974 SC 280) ebserved 
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that when two persons lived together in 
the house as husband and wife and one 
of them who owns a house allows the 
other to carry on the business in a part 
of it, it would be in the absence of any 
other evidence be a rash inference to draw 
that the owner would let out a part of 
the premises. 

25. A Division Bench of this Court 
consisting of S. N. Andley and T. V. R. 
Tatachari JJ. (as both of them then were) 
construed in Hazari Lal v. Giani Ram, 
(1972 Ren CJ 41) the expression “parting 
with possession” as meaning giving pos- 
session to persons other than those to 
whom possession has been given by the 
lease; the mere user by other persons is 
‘inot “parting with possession” as long as 
the tenant retains the legal possession 
himself, in other words, there must be 
vesting of possession by the tenant in an- 
other person by divesting himself not only 
of physical possession but also of the 
right to possession. It was further ob- 
served that the mere fact that the tenant 
himself was not in physical possession of 
the tenancy premises for any period of 
time would not amount to parting with 
possession so long as, during his absence, 
the tenant has a right to return to the 
premises and be in possession thereof. 
Divestment or abandonment of the right 
to possession is necessary in order to in- 
voke the clause “parting with possession”. 


26. Applying the said test to the 
findings in the present case it is nothing 
more than the brother also being in pos- 
session; no parting with possession in the 
manner contemplated by Section 14 (1) (b) 
has been made out even on the findings 
on this question by the Courts below. The 
pleadings on this aspect, namely, the ap- 
plication for eviction (in paragraph 18 (a)), 
written statement thereto and the replica- 
tion thereto have already been read. It 
is not disputed that respondent No. 2 is 
the real brother of the first respondent. 
The case of the tenants is that the first 
respondent was maintaining the second 
respondent and his family who were de- 

~ pendent on the former. The only asser- 
tion, by the landlord in reply to this aver- 
ment in the replication, was that the first 
Tespondent had sublet, assigned or had 
parted with possession of the premises and 
that the second respondent was in exclu- 
sive possession of the premises. 

27. What was relied upon by the 
Courts below was the separate ration 
cards, which were held to militate against 
their being members of a joint family 
(though Muslims) and the absence of a 
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presumption among Muslims of their be- 
ing members of a joint family. The 
actual evidence adduced by the respon- 
dents (tenants) was that the mother col- 
lected the rations and that there was a 
joint mess. The family was a large one; 
the demised property alone was not suffi- 
cient; the members had to occupy not 
only house No. 888 but also house 
No. 1039/40, which were almost opposite 
to each other. The father had died in 
1964 and the first appellant was made 
tenant on 1-1-1965. 


28. One looks into the orders of 
both the Controller and the Tribunal’ in 
vain to find out anything therein to show 
either that there was actual subletting 
by one brother to the other or that the 
brother-tenant had legally precluded him- 
self from claiming back possession of the 
demised premises. Apart from the dis- 
cussion pertaining to the birth of second 
respondent’s child in the demised pro- 
perty and his being shown as a voter 
there is nothing to show that the first 
respondent had sublet the demised pro- 
perty to the second respondent. The en- 
tire finding on this aspect is made to rest 
inferentially on the brother (2nd respon~ 
dent) exclusively, living in the 
premises. 


29. The reference to the second 
respondent’s residing there is hardly of 
any significance; his residing there is not 
in issue. The further question for consi- 
deration is whether the mere presence of 
a brother along with the tenant or at least 
without anything to indicate that the first 
respondent had put himself from the pale 
of claiming possession from the second 
respondent would amount to subletting or 
parting with possession within the mean- 
ing of Section 14 (1) (b). It seems to me 
that none of the facts adverted to by both 
the Courts below are sufficient to show 
that the first respondent had “parted with 
possession” in favour of the second res- 
pondent. What the Tribunal said on this 
question had already been noticed earlier. 


30. Rajindar Sachar J. held. in 
Gurdial Singh v. Brij Kishore, (1970 Delhi 
LT 592) that it “is not the law that no 
sooner does any person other than a lessee 
occupies a premises it must be held that 
the tenant had parted with possession of 
the demised premises. What has to be 
seen in such cases is whether the tenant 
has totally effaced himself and whether 
the possession of the third person is ex- 
clusively in his own right and to the 
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ouster of the lessee.” In that case it was 
seen that there was not even a hint in 
the evidence on record and that the evi- 
dence. on the contrary showed that the 
user was with the permission and consent 
of the tenant. 


31. V. S. Deshpande J. also point- 
ed out in H. C. Sharma v. Life Insurance 
Corporation of India, (1969 Ren CR 436) 
(Delhi) that it was not mere use or oc- 
cupation of the premises in the ordinary 
sense that was forbidden by proviso (b) 
to sub-section (1) of Section 14. What is 
forbidden is the parting with the legal 
possession. 


32. On the other hand, the land- 
lord has been given the right of action on 
the ground that neither the tenant nor 
any member of his family has been 
residing in the demised property for 6 
months immediately before the date of 
filing of the application, The Tribunal 
observed that it has been proved that 
neither the tenant nor any member of his 
family had been residing in the premises 
for more than six months prior to the 
filing of the eviction petition; this was 
only on the view that he held Abdul Aziz 

ag not a member of the family. The 
decided cases show the concept of the 
family itself is such that it could include 
two Mahammadan brothers as well. To 
say that a Muslim brother is not a mem- 
ber of the family and to further say that 
ince the brother (now tenant) was found 
to be living in the demised premises it 
was a case of his brother tenant not living 
in that demised premises attracting Sec- 
tion 14 (1) (d) is, it seems to me, to argue 
in a circuity. That is the reason why I 
have noticed the only two points that arise 
for decision in this case are those under 
Section 14 (1) (e) and (b) but not (d). 


33. In the result no ground has 
been made out for eviction either under 
Section 14 (1) (e) or (b). Each of’ these 
raises a substantial question of law 
warranting interference with the decree 
of eviction passed by the Controller, con- 
firmed by the Tribunal. In the circum- 
stances the decrees of Courts below are 
reversed and the application for eviction 
is dismissed with costs throughout. 


Appeal allowed. 
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H. L. ANAND, J. 

“Union of India, Petitioner v. M/s. 
Jashan Mul & Co., Fruit and Vegetable 
Merchants, Subzimandi, Delhi, Respon- 
dent. 

Civil Revns. Nos, 60, 64 of 1972 and 
S. A. O. No. 30 of 1973, D/- 8-4-1976." 

(A) Railways Act (1890), Section 73 
— Who can sue — Rights of consignor 
and consignee — Whether a person to 
whom goods are consigned by the owner 
for the purpose of sale on commission can 
be said to have sufficient property or inte- 
rest in the goods so as to entitle him to 
maintain a suit for compensation on ac- 
count of loss or damage to goods in 
transit? — No. : 


A Consignor would be entitled to sue 
both by virtue of being a party to the 
contract of carriage as indeed, a reposi- 
tory of title to the goods forming subject- 
matter of such a contract, unless of course 
on the date the contract was entered into 
property in the goods had already passed 
to the buyer and the goods were, there- 
fore, handed to the carrier for delivery to 
the. buyer in course of trade, in which case 
the consignor would be merely deemed to 
be an agent of the real owner and the 
real owner alone would be competent to 
sue. Another case in which the original 
consignor may not be able to sue is where 
there is a contract to the contrary which 
provides that the goods in transit would 
be at the risk of another, or where though 
property in the goods had not transferred, 
there is a special agreement with regard 
to the right to sue, or the benefit of the 
contract of carriage has been assigned to 
another in accordance with law. It fol- 
lows, a fortiori, that a consignee or an 
endorsee of a railway receipt to whom the 
property in the goods ig passed would also 
be competent to sue. Case law reviewed. 

(Para 19) 

In view of the decision of the Supreme 
Court in AIR 1965 SC 1954 it must, be 
considered settled, so far as the Delhi 
High Court is concerned, that the consign- 
ment of goods to a person, who is men- 
tioned in the railway receipt as a consig- 
nee or an endorsement of a railway re- 
ceipt in favour of another would have the 
effect of not only transferring property in 
the goods but also the rights under the 
contract of carriage represented by it, 


*(To revise order of S. R. Goel, Judge, 
Sm. C. C, Delhi, D/~ 11-10-1971). 
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unless there is something in the language 
of the endorsement or in the manner in 
which a person is mentioned as the. con- 
signee which may deviate from this pre- 
sumption. AIR 1966 SC 395, Discussed. 
(Para 20) 


But, where the plaintiff on his own 
showing, as in the present case, states 
that he was a person to whom the goods 
had been sent by the owner not in the 
course of transfer or sale or otherwise of 
for consideration or by way of pledge etc. 
but as a commission agent for eventual 
sale on behalf of the consignor, such a 
person, on his own showing, would be 
beyond that rule because he claims to be 
a consignee not in his own right but as a 
consignee who has been entrusted with 
the duty to sell goods on behalf of the 
principal Such a person could not, there- 
fore, claim by such a consignment any 
rights in relation to the property or in 
relation to the contract of carriage:in ad- 
dition to the bare right to receive the 
goods and to give a valid discharge. 

(Para 21) 


The prospect that a commission agent 
may have to earning commission on the 
gale of goods consigned to him by the 
owner cannot be said to be a right in the 
goods or any property in the goods. It 
only makes the commission agent, at best, 
a person who is interested in the goods. A 
mere prospect to earn commission on the 
sale of goods belonging to another does 
not confer any right or property in the 
goods which may be actionable so as to 
justify an action for damages against the 
railway. The contract of bailment be- 
tween the consignor and the consignee 
would have come into existence after the 
goods had been delivered to the consignee 
by the carrier. Until then there was no 
contract of bailment between the consig- 
nor and the consignee with the result that 
until such a time the consignee had no 
obligation to the consignor and could not, 
therefore, have any special property in 
the goods as a bailee which would have 
entitled him to sue the Railway adminis- 
tration. (Para 21) 
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AIR 1971 All 531 = 1971 All LJ 116 4 
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_ 8, 16, 17, 19, 20 
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M. Wadhwani, with P. K. Jaitley, for 
Petitioner; Madan Bhatia with S/Shri V. P. 
Gupta and D. K. Khanna, for Respondent. 

ORDER :— This judgment would dis- 
pose of C. R. 60/72, C. R. 64/72 and 
S. A. O. 30/73, which raise a common ques- 
tion as to the circumstances in which a 
consignee may sue the Railways for com- 
pensation on account of loss and/or 
damage to the goods, while in transit. 

2. C. R. 60/72 arise out of a suit 
filed by the respondents, M/s. Jashan Mal 
and Co., Fruit and Vegetable Merchants, 
Subzimandi, Delhi for compensation on 
account of damage caused to a consign- 
ment of mangoes booked from Viziana- 
garam Station to New Delhi over the 
Northern Railway. The plaintiff was the 
consignee mentioned in the railway re- 
ceipt. The suit was resisted on behalf of 
the Union, inter alia, on the ground that 
the plaintiff, though a firm of commission 
agents and a consignee mentioned in the 
receipt, was not the owner of the goods 
and could not sue. The suit was decreed 
by the Judge Small Cause Court, Delhi. 
On the question of locus standi, the trial 
Court held, relying on the case of Jalan 
and Sons Ltd., AIR 1949 EP 190 and the 
case of Ghamandi Lal Nanhey Mal, 
F. A. 18-D of 1958 decided on 1-3-1967 
(Punj) that the plaintiff “being a consig- 
nee can bring this suit for damages against 
Union of India”. Aggrieved by the de- 
cree, the Union of India has brought up 
the matter on a revision. 

3. C. R. 64/72 arises out of a suit 
filed by M/s. B. Prahlad & Company, fruit 
and vegetable merchants, Subzimandi, 
Delhi for compensation in identical cir- 
cumstances and the plea on behalf of the 


- Union as’ to the: locus standi of the plain- 


as 
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tiff was repelled for the reasons that pre- 
vailed in the above suit. The judgment 


and decree of the trial Court is challenged ` 


by the Union in revision. 

4, S. A. O. 30/73 arises out of a 
suit filed by M/s. Lal Chand Madhav Das, 
Fruit & Vegetable Merchants, Subzimandi, 
Delhi, a consignee. The plea of the Union 
that the plaintiff had no locus standi to 
file the suit, being a bare consignee pre- 
vailed with the trial Court and the suit 
was accordingly dismissed. Relying on 
the case of Ghamandi Lal, (F. A. No. 18-D 
of 1958, D/- 1-3-1967) (Punj) (supra) and 
that of Morvi Mercantile Bank Ltd., AIR 
1965 SC 1954, the trial Court held that an 
endorsee of railway receipt for valuable 
consideration could maintain a suit in his 
own name. The plea of the plaintiff was, 
however, turned down on the ground that 
although the plaintiff produced “Some 
evidence of having advanced some money 
to the consignor” but the evidence could 
not be looked into “in the absence of a 
plea” to the effect that the plaintiff had 
property in the goods. The judgment 
and decree of the trial Court was, how- 
ever, reversed in appeal and the suit was 
decreed and it was held, on the autho- 
rity of the case of Jalan and Sons, (AIR 
1949 EP 190) (supra) and that of Gha- 
mandi Lal (supra) and of Lakshmi Ratan 
Cotton Mills Ltd., AIR 1971 All 531, that 
the plaintiff having “advanced the price 
of the consignment to the consignor” had 
the “right to institute the suit in his own 
name”. The case wag accordingly re- 
manded to the trial Court for decision on 
merits. The Union has brought up the 
matter on a Second Appeal. 

5. At the hearing of these matters, 
it was not disputed that the respondents 
were, during the material time, commis- 
sion agents. It was, however, not dis- 
puted on behalf of the respondents that, 
although in the suit out of which S.A. O. 
30/73 thas arisen, some evidence was pro- 
duced to show that the plaintiff in that 
case had advanced certain amounts to the 
consignor, there was no averment in any 
of the three plaints that the plaintiffs 
were commission agents or that they had 
advanced any money to the consignors or 
that they were consignees for considera- 
tion or had any title to or property in the 
goods, either a9 owners or otherwise. It 
was, therefore, understood that the plea 
of the respondents, as to their locus standi 
to maintain the suits, would have to be 
decided in the context of the contention 
that a bare consignee, to whom the goods 
ere consigned for the purpose. of sale on 
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commission, was entitled to maintain a 
suit. 


6. The only question that, there- 


-~ fore, requires consideration is whether a 
‘person to whom goods are consigned by 


the owner for the purpose of sale on com- 
mission can be said to have sufficient pro- 
perty or interest in the goods so as to 
entitle him to maintain a suit against the . 
Railways for compensation on account of 
loss or damage to the goods, while in 
transit. 


7. Shri R. H. Dhebar, who addres- 
sed the main arguments on behalf of the 
Union, contended that with the decision 
of the Supreme Court in the case of West 
Punjab Factories, AIR 1966 SC 395, the 
law with regard to the right to sue a 
carrier of goods for compensation could be 
said to have been crystallised and that 
ordinarily the consignor could sue the 
Railways, unless he was not the owner 
and was acting as an agent of the owner, 
in which case the owner of the goods 
could maintain such an action. He fur- 
ther contended that the right to sue arises 
either out of the contract of carriage or is 
founded in the title to the goods and that 
it was either a person who was a party to 
such a contract or the owner of the goods 
who could maintain such an action. He 
urged that the respondents in the present 
case. even though commission agents, had 
no locus standi to file the suits because 
they were neither the owners of the goods 
nor parties to the contracts of carriage 
and the only interest they could be said 
to have in the goods was a prospect to 
earn a commission on sale thereof on be- 
half of the consignor, which alone could 
not entitle them to sue. 


8. Shri Madan Bhatia, who led the 
defence on behalf of the commission 
agents, traced the entire history of the 
judicial controversy on the question, 
sought to widen the scope of the right to 
maintain an action, and urged that the 


‘railway receipt was not only a document 


of title but had been judicially assimilated 
to a bill of lading “for all purposes” and 
the consignee named in the railway re- 
ceipt, where he was different from the 
consignor, would be- the repository of not 
only the title to the goods to which the 
receipt relates but also of all the benefits 
of the contract of carriage represented by 
it and was, therefore, entitled to main- 
tain an action for compensation against 
the Railways merely by virtue of being. 
such a consignee. He further contended 
that the fact that the respondents were 
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admittedly commission agents, reinforces - 


their case to maintain an action because 


of a well-known custom in the trade and, 


therefore, on the principle of law mer- 
chant which treat the railway receipt as 
being ‘symbolic of the goods. He, there- 
fore, urged that in any event a commis- 
sion` agent had sufficient interest in the 
goods which would entitle him to sue and 
that to hold to the contrary, in the words 
of Subba Rao J., in Morvi Mercantile 
Bank, (AIR 1965 SC 1954) (supra). 
“would be a retrograde step and 
would paralyse the entire mechanism of 
finance of our internal trade ......... +: 
where’ goods are carried by railway over 
long distances and remain in transit for 
long periods of time, the railway receipt 
is regarded as a symbol of the goods for 
all purposes.” 
He relied on a number of decisions of the 
various High Courts which concede to the 
consignee and an endorsee the right to 
maintain such en action. He also sought 
to spell the right of a consignee, who was 
a commission agent, to sue, from his 
status as a bailee of the goods for the 
consignor and contended that a consign- 
ment to a commission agent for sale 
squarely fall within the meaning of the 
terms “bailment” for it was none other 
than a delivery of goods for a specific 
purpose, namely, sale on behalf of the 
consignor. According to his contention, 
the ratio of some of the earlier decisions 
which had found a right in a consignee 
or an endorsee to maintain an action be- 
cause the railway receipt had been as- 
similated to a bill of lading for. all pur- 
poses had since been sanctified by the 
observations of Subba Rao J., extracted 
‘above and the legal position that thus 


emerged had not in any way been whittled . 


down by the decision of the Supreme 
Court in, the case of West Punjab Facto- 
ries, (AIR 1966 SC 395) (supra). 


9. Now a railway receipt is basi- 
cally a simple document. In the first 
instancé, it contains an ackriowledgment 
by the carrier of the receipt by it of goods 
for the purpose of carriage to a specified 
destination. In the second instance, it 
‘incorporates a contract of carriage where- 
by the carrier accepis the obligation to 
‘arry the goods to a specified destination 
and to deliver it to a named- consignee or 
his agent i.e. the endorsee. It carries a 
legal obligation. for the carrier to take as 
much care of the goods in transit as a 
prudent person would of his own. The 
right to sue the carrier for damages on 
account of loss of or damage to the goods, 
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while in transit, has, however, been 
subject-matter of fierce judicial contro- 


_versy and the examination ‘of the ques- 


tion by the various Courts has produced 
a sharp conflict of judicial opinion not 
only between the various Courts but even 
within certain High Courts and have over 
the years led to an unfortunate un- 
certainty into the law relating to the 
right to sue the Railways on the basis of 
a railway receipt. The only relieving 


_ feature hag been that the controversy has 


produced some brilliant judgments by 


eminent Judges, and I say so with res- _ 


pect, 


10. Generally speaking, the right 
to sue a carrier may have its genesis 
either in the relationship between the 
plaintiff and the contract of carriage or 
in the relationship between the plaintiff 
and the goods, forming subject-matter of 
the contract. Under the ordinary law of 
contract it is only the contracting party 
who would be.competent to use on a con- 
tract on an application of doctrine of pri- 
vity of contract. What is true of an ordi- 
nary contract is equally: true in respect 
of a contract of carriage. There may, 
however, be exceptions where, for ex- 
ample, the party entering into the con- 
tract of carriage is not the principal but 
acting for another. In such a case’ the 
principal would be deemed to be the party 
to the contract and be entitled to sue. 
There may be yet another’ exception 
where, on the date the party enters into 
the contract of carriage;~property in the 
goods thas already passed in course of a 
sale. In such a case also, the party that 
enters into the contract would be deemed 
to'be the agent of the true owner. An- 
other instance may be where the goods 
are consigned by the owner under some 
arrangement, other than sale, which: en- 
visages that they would be in transit at 
the risk of the consignee. In such a case 
also, the consignee would be deemed to be 
the party to the contract and would be 
entitled to sue. . Similarly, the right to 
sue may: arise out of the plaintiff's rela- 
tionship with the goods, Ordinarily, the 
owner of the goods would be entitled to 
sue for any injury to the goods indepen- 
dently of the contract of carriage. Such 
a right may also arise where the plaintiff 
has other actionable right in the goods 
short of being its full owner. Such cases 
would arise where the plaintiff has some 
special property in the. goods.’ In such 
cases also, the plaintiff would be entitled 
to sue by virtue of having an actionable 
right or property in the goods. Such 
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cases may arise. where the -party seeking 
to sue is, for example, a pledgee of the 
goods, 
test as to the relationship between the 
plaintiff and the contract of carriage and 
as to the relationship between the plain- 
tiff and the goods, forming subject-matter 
of the contract, there would perhaps have 
been very little difficulty. What has 
really created complication is that in the 


course of ordinary mercantile. practice a- 


railway receipt has been treated aş a 
document of title and considered as re- 
presenting ‘the goods and in dealing with 
such adocument the mercantile community 
has more or less assimilated it to a bill of 
lading, which by virtue of the provisions 
of the law merchant and the statutory 
provisions, both in England and in India, 
has assumed an unusual status as a docu- 
ment of title so that any endorsement of 
a bill of lading or mention in it of the 
name of a person as a consignee has the 
effect of not only transferring the pro- 
perty in the goods to the endorsee or the 
consignee but also amounts to an assign- 
ment of all the rights of the endorsor or 
the consignor in the contract which the 
bill of lading incorporates. What fur- 
ther complicates the situation is that cer- 
tain provisions of the Sale of Goods Act, 
(Section 2 (4)) and the Transfer of Pro- 
perty Act, (Section 137) have assimilated 
a railway receipt to a bill of lading for 
certain purposes and it has been des- 
cribed in statutory provisions as being a 
document of title with the result that 
considerable ~ controversy has centred 
round the question if the mention of a 
person aS a consignee.in a railway receipt 
or an endorsement on a Tailway receipt 
by the consignor or the consignee, for 
consideration or otherwise, had the effect 
of either transferring the property in the 
goods in favour of the consignee or en- 
dorsee or assigning the benefit of the con- 
tract of carriage in favour of the assignee 
or the consignee. Courts have taken con- 
flicting views as to the legal effect of 
mentioning a person as a consignee and 
as to the endorsement of a railway receipt 
by the consignor or the consignee on the 
right of such a consignee or endorsee to 
maintain an action against the carrier. 


` H. Before examining the validity 
of the various contentions, it would be 
useful to review the leading English and 
Indian decisions touching the question as 
to the right to sue the carrier. 


12. In England the controversy as 
to who may sue for loss of or injury to 
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- goods while in transit was started as far 
„back as the year 1770 and the earliest case 


on the point is Davis v. James, (1770) 5 
Burr 2680. By 1859 the legal position had 
more or less been crystallized with the 
decision in the famotis case of Dunlop v. 
Lambert, (1839) 6 Cl and Fin 600. Hals- 
bury in Halsbury’s Laws of England, 4th 
edition, has digested all these cases and 
some of the later decisions and summa- 
rised the legal position in his inimitable 
pithy style in paras 452, 453 and 454: 
“452. Where goods have been deliver- 
ed to a carrier, and they are lost or in- 
jured, the owner of the goods is the pro- 
per person to sue for damages. A consig- 
nor who consigns only as agent, and has 
no property in the goods, has no right of 
action unless it is given to him by tha 
terms of the contract. Nevertheless where 
the goods are. at the consignor’s risk until 
delivery to the consignee, the consignor 
may thave a special property in the goods, 
as bailee, sufficient to entitle him to sue. 


When, in pursuance of a contract of 
sale, the seller is authorised or required 
to send the goods to the buyer, delivery 
of the goods to a carrier, whether named 
by the buyer or not, to be carried to the 
buyer, is prima facie delivery of the goods 
to the buyer; and where the seller thus 
delivers the goods to the carrier he is 
deemed to have unconditionally appro- 
priated the goods to the contract unless 
he reserves the right of disposal. Hence, 
as a general rule delivery of goods by a 
seller ta a carrier for conveyance to the 
buyer places the goods at the consignee’s 
risk and therefore the consignee is the 
proper person to sue in -the event of loss 
or damage. 

Whenever goods are sent by a seller 
to a buyer by a carrier, to whom the 
consignee’s name is made known, the 
ordinary inference is that the contract of 
carriage is between the carrier and the 
consignee, and that the consignor is mere- 
ly the agent of the consignee to make the 
contract.” 

XX xx XX 

453. Delivery to a carrier, does not 
necessarily vest the property in the goods 


- in the consignee; and so, if the property 


in the goods has never passed to the 
consignee, the consignor should sue for 
any loss or damage. Where goods are 
sent to the consignee on approval, the 
consignor alone has a right to sue if the ` 
goods are lost or damaged in transit.” 

xx XX XX 
"454. The general principle that the 
owner is the proper person to sue may be 
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varied by special agreement between the 
parties. Thus by agreement between the 
consignor and the consignee the risk of 
the goods may rérnain with the consignor 
until delivery, and, by agreement between 
the consignor and the carrier, the carrier 
may be liable to the consignor. 

Further, if the consignor has made a 
special contract with the carrier for the 
carriage of goods or if the consignor has 
delivered them to the carrier as agent for 
the consignee, the consignee is the person 
to sue, even though the property in the 
goods has not passed to him; and this 
may be the case even though the consig- 
nor has paid the carrier, for, in the ab- 
sence of any arrangement to the con- 
trary, the consignor is always liable to 
Pay the carrier.” 


13. The course of judicial determi- 
nation of the right to sue a carrier has 
not been so smooth in India. 

14, In the case of Amar Chand 
and Co., AIR 1914 Bom 290, a Division 
Bench of the Bombay High Court was 
called upon to consider the question whe- 
ther a railway receipt, being assignable 
by endorsement under the conditions 
printed on the back thereof, was an in- 
strument of title to the goods under Sec- 
tion 103 of the Contract Act. The rail- 
way receipt in that case was a document 
under which the goods were received for 
a mixed transit by land and sea. It was 
pointed out that under Section 103 of the 
Contract Act it was not only a bill of 
lading but any other instrument of title 
to goods which may be assigned with the 
same effect as results from the assignment 
of a bill of lading. It was, therefore, held 
that “on the special facts of these cases 
the railway receipt, if assignable by en- 
dorsement, would be an instrument of 
title to the goods under Section 103, Con- 
tract Act”. This decision was followed 
by another decision of that Court in the 
case. of Dolatram Dwarkadas, AIR 1914 
Bom 178, and it was held in a very brief 
judgment that “it must be taken as 
settled law that a railway receipt is a 
mercantile document of title. That being 
so we think it necessarily follows that the 
endorsee of such a railway receipt has 
sufficient interest in the goods covered by 
it to maintain an action of this kind”. 
There is no further discussion in this 
judgment. In the case of Ramdas Vithal- 
das Durbar, AIR 1916 PC 7, which arose 
out of the decision of the Bombay High 
Court in the case of Amar Chand & Co., 
(AIR 1914 Bom 290) (supra) the Judicial 


Committee had to consider if a railway. 


receipt was an instrument of title within 
the meaning of Section 103 of Contract 
Act. On a consideration of the various 
provisions of the law of contract and of 
the English Factors Act, 1842, Lord 
Parkar, who delivered the judgment of 
the Board, held that: 


“Whenever any doubt arises as to 
whether a particular document is a “docu- 
ment showing title’ or a “document of 
title’ to goods for the purposes of the 
Indian Contract Act, the test is whether 
the document in question is used in the 
ordinary course of business as proof of 
the possession or control of the goods or 
authorising or purporting to authorise, 
either by endorsement or delivery, the 
possessor of the document to transfer or 
receive the goods thereby represented.” 
It was further pointed out that the word 
“title” in both the expressions, namely, 
instrument of title or document of title, 
can relate only to the right to receive the 
delivery of the goods to which the instru- 
ment or document relates and that “it 
can have nothing to do with ownership”. 
The learned Judge further observed that 
‘the only point in which a bill of lading 
differs from the other documents of title 
ig that its assignment whether upon a re- 
sale or by way of pledge, operates as a 
constructive delivery of the goods to 
which it refers and that there is no other 
document of title with this peculiarity.” 
In Mercantile Bank of India Ltd., AIR 
1934 PC 246, the question before the Judi- 
cial Committee was whether the pledge 
of a railway receipt was tantamount to a 
pledge of the goods represented by it or 
was merely a pledge of the document. On 
an examination of the provisions of Sec- 
tions 102, 103, 172 and 178 of the Contract 
Act and following the decision in the ear- 
lier case of Ramdas Vithaldas (supra) it 
was held that a railway receipt was a 
document of title within Section 178 of 
the Contract Act, that the Section, as it 
stood then, entitled the owner as well as 
the mercantile agent to make a pledge; 
and pledge of the document amounts to a 
pledge of the goods. In Shamji Bhanji, 
AIR 1947 Bom 169, Bhagwati J., as he 


-then was, held that even though a railway 


receipt wag a document of title to goods, 
a mere endorsement of it was not by 
itself enough to transfer the property in 
the goods and that a bare endorsement 
merely constituted the endorsee an agent 
of the consignee for the purpose of taking. 
delivery, that the endorsement created 
rights, if any, between the endorsor and 
the endorsee inter se but. none between 
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the endorsee and the carritr as the pro- 
perty in the: goods were never transferred 
to the endorsee, the consignor who enter- 
ed into the contract of carriage alone was 
competent to sue, that the consignee 
would have been entitled to sue if the 
property in the goods had passed to the 
consignee when the contract of carriage. 
was entered into, that a person not a 
party to the contract could not sue on the 
contract unless the case was covered 
within the recognised exceptions to the 
principle of privity of contract. It was 
further pointed out that the railway re- 
ceipt and other document enumerated in 
Section 2 (4) of the Sale of Goods. Act had 
been assimilated to a bill of lading for 
purposes of stoppage in transit under 
Section 103 of the Contract Act and a 
pledge under Section 178 of the Contract 
Act and not forall purposes. This is how 
the learned Judge put his conclusion: 


“It is only by reason of the enact- 
ment of the Bills of Lading Act, 1855 
(18 and 19 Vic. « 111) that the issue or 
transfer of a bill of lading operates as a 
delivery to the buyer of the goods ship- 
ped, and the consignee of the bill of lading 
is entitled to sue upon the contract con- 
tained in the same. (See also Bills of Lad- 
ing Act 9 (IX) of 1856 in India). Even 
though as observed by their Lordships of 
the Privy Council in 18 Bom LR 670 = 
(AIR 1916 PC 7) and 37 Bom LR 130 = 
(AIR 1934 PC 246) the railway receipt and 
all other documents enumerated in Sec- 
tion 2, sub-section (4), Sale of Goods Act, 
are assimilated to bills of lading for the 
purposes of the right of stoppage in 
transit under Section 103, Contract Act 
and a pledge under Section 178, Contract 
Act, the effect of those decisions is not to 
assimilate the railway receipt to a bill of 
lading for all purposes whatsoever. The 
position of these documents is the same 
as it was at common law and that posi- 
tion is not affected at all by the enactment 
of Section 2, sub-section (4). Sale of 
Goods Act, or the enactment of provisions 
analogous to Sections 103 and 178, Con- 
tract Act therein.” 


In Jalan and Sons Ltd., (AIR 1949 EP 
190) (supra) a Division Bench of the Punjab 
High Court held that since a railway re- 
ceipt was a mercantile document of title, 
the endorsement of it vested the. endorsee 
. with a valuable right and that such an 
endorsee was not only competent to take 
delivery but also to give a complete dis- 
charge and that it followed, therefore, 
that he was competent to bring a suit 
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against the Railways for damages. In-the 
case of Gaya Pershad Gopal Narain, AIR 
1956 All 338, a Full Bench took the view, 
relying on the cases of AIR 1914 Bom 178; 
AIR 1924 All 574 and AIR 1949 EP 190, 
and overruling an earlier decision of that 
Court in AIR 1954 All 747, that a consig- 
nee, who was not the owner of the goods, 
but to whom the goods were consigned for 
the purpose of sale on commission basis, 
was entitled to maintain a suit for loss 
in respect of damage caused to the goods, 
while in transit. Kidwai J. who spoke 
for the Court expressed the view that the 
railway would be primarily liable to the 
consignor, who alone was party to the con- 
tract, and that the owner of the goods "as 
such does not come into the picture at all”, 
that according to Indian law not only the 
parties to the contract but even “persons 
who are entitled to a benefit under it or 
to whom the right had been conferred by 
transfer” can also sue. It appears from 
the judgment that on behalf of the Rail- 
ways it was conceded that in case of non- 
delivery, it was the consignee or the per- 
son in whose favour the railway receipt 


had been endorsed, who could sue. This 
judgment has, however, been subject- 
matter of considerable criticism in the 


later decisions of some of the High Courts, 
An interesting feature of this case is that 
the decision primarily turned on the ad- 
mission by the counsel for the Railways 
on the question as to the right of a con- 
signee to sue and although a number of 


judgments are referred to, it is not pos- 


sible to spell out of it the principles on 
which the decision was based. The case 
of Shah Mulji Deoji, AIR 1957 Nag 31, is 
a decision of considerable importance. In 
that case, the goods were consigned to 
self and the consignor had endorsed the 
railway receipt, which was followed by 
successive endorsements. The plaintiff 
was the last endorsee. The suit was re- 
sisted on the ground that the plaintiff had 
no locus standi to sue. Following two 
questions were referred to the Division 
Bench by a learned Single Judge: 


“(1) When goods are consigned to self 
under a railway receipt and the receipt 
is endorsed in favour of another, can the 
endorsee, merely -by reason of the en- 
dorsement in his favour, institute a suit 
against the railway administration for 
damages either for non-delivery or short 
delivery of the goods covered by the 
railway receipt ? 

(2) Where there are a series of en- 
dorsements on the railway receipt, can 
the last endorsee institute a suit in his own 
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name on mere proof of the fact that he 
paid consideration to the prior endorsee 
or is it necessary for the former to estab- 
lish that the title to the goods represented 
by the railway receipt passed from the 
original consignee. through the inter- 
mediate endorsees to him ?” 


Kaushalendra Rao & Hidayatullah, JJ., 
who constituted the Division Bench, dif- 
fered with the result that the matter was 
referred to a third learned Judge. On a 
review of the decided cases, Rao J. pro- 
posed the answer to the first question in 
the negative and felt that in that view the 
second question did not survive, It was 
held that if the endorsee was to be re 
_ garded as an assignee of the contract 
then he would, in the absence of usage, 
be subject to the rule that the assignee 
must prove his title to sue through all 
the intermediate assignees, if any. The 
learned Judge reviewed the leading deci- 
sions and pointed out that the source of 
authority of the decisions which had 
answered the first question in the affirma- 
tive could be traced back to the decision 
of the Bombay High Court in the case of 
Amarchand & Co., (AIR 1914 Bom 290) 
(supra), which was not concerned with 
the right of an endorsee of a railway re- 
ceipt to maintain action against the Rail- 
ways and that the point that arose for 
consideration in that case was about the 
right of stoppage in transit by an unpaid 
vendor. The learned Judge then pointed 
out that the railway receipt had more 
than one aspect to it, in that primarily it 
was a receipt for the goods accepted for 
carriage. Secondly, it was a document of 
title in terms of Section 2 (4) of the Sale 
of Goods Act and lastly it was evidence 
of the contract of carriage and cautioned 
that unless these aspects are clearly kept 
distinct confusion was bound to result. 
The learned Judge expressed the view 
that where an action was founded on con- 
-tract of carriage, the proper question to 


©. ask was with whom was the contract en- 


tered into and if the consignor consigns 
the goods to self he retained the property 
‘in the goods and he was the person who 
was party to the contract, and, therefore, 
a proper person to sue in the absence of 
a special contract to the contrary. It was, 
therefore, held that a mere endorsement 
can be considered as constituting the 
endorsee an agent of the consignee for the 
purpose of taking delivery. The learned 
Judge distinguished the bill of lading by 
virtue of the provisions of the Bill of 
Lading Act from documents of title other 
than a bill of lading and held, following 
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AIR 1916 PC 7 and AIR 1934 PC 246, that 
the railway receipt and other documents 
of title mentioned in Section 2 (4) of the 
Sale of Goods Act are assimilated to a bill 
of lading for the specified purposes of 
right of stoppage in transit under Sec- 
tion 103 of the Contract Act and a pledge 
under Section 178 of the Contract Act. 
The learned Judge, therefore, expressed 
his approval of the decision of Bhag- 
wati J. in AIR 1947 Bom 169, and held 
that an endorsement by itself was not 
enough to constitute an endorsee either as 
a bona fide pledgee for value or a bona 
fide transferee for value of the goods re- 
presented by the railway receipt and that 
without anything more it only constituted 
the. endorsee an agent of the consignee 
for the purpose of taking delivery and 
that the endorsement by itself did not 
create any rights between the endorsee 
and the railway company. The ultimate 
conclusion of the learned Judge is set out 
in para. 46 of the. judgment which is in 
the following terms: 


“Though the cases have accumulated 
in favour of an affirmative answer to the 
first question, I am constrained to say 
with the utmost respect, the propositions 
on which they rest cannot ‘bear scrutiny. 
The fact that the railway receipt is a 
document of title or that the endorsee who 
has become the owner of the goods cover- 
ed by it has a sufficient interest in the 
goods does not by itself establish that he 
can sue on the contract of carriage to 
which he was not a party. It is one thing 
to say that because, a railway receipt is a 
document of title to the goods it may be 
dealt with as the goods themselves and 
quite a different thing to lay down that 
any one in possession of the document as 
an endorsee authorised to take delivery 
can sue the carrier when the goods agreed 
to be carried under the receipt are not 
forthcoming at the destination.” 


Hidayatullah C. J., as he then was, how- 
ever, took a contrary view and proposed 
an affirmative answer to the first ques- 
tion and held on the second question that 
the last endorsee was entitled to sue in 
his own name without proving that he 
was a holder for value. Tambe J. to 
whom the matter was referred for deci- 
sion concurred with Hidayatullah, C. J. 
and according to the majority view an 


unqualified endorsement on a railway re-. 


ceipt has the effect of not only transfer- 
ting to the endorsee property in the goods 
covered by the railway receipt but also 
of transferring to him the right and 
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benefit of the contract of carriage with 
the result that such an endorsee would 
have a right to maintain an action to en- 
force its performance in his own name 
and to sue for damages on account of 
failure to perform it. It was further held 
that the title to the railway receipt passes 
to the endorsee by virtue of the endorse- 
ment and the endorsee has a right of 
action and that a railway receipt was in 
effect clothed with all the essential cha- 
racteristics of negotiability though it may 
not be a negotiable instrument in a 
strictest sense and that, assuming that it 
did not have the characteristic of nego- 
tiability, the matter has become so settled 
that it is unnecessary to prove that they 
are treated as negotiable by the custom 
in the trade. It was accordingly held that 
where there were series of endorsements 
on a railway receipt, the last endorsee had 
a right to institute a suit in his own name 
without proving that he was a holder for 
value since that would be presumed un- 
less rebutted. In the final Analysis, this 
judgment raised the railway receipt to 
the position that a bill of lading occupies 
both in England and in India after the 
statutory provisions which have clothed 
them with a peculiar status in law. In 
General Trading Corporation Ltd., AIR 
1964 Cal 290, a Division Bench of the Cal- 
cutta High Court was, inter alia, con- 
cerned with the question whether the 
plaintiffs, who were consignees in respect 
of some of the consignments and endor- 
sees from the consignee in respect of the 
others, were .entitled to maintain the 
actions against the carrier. It was a 
‘common case of. the parties that the plain- 
tiffs were not the owners in all the 
consignments. In respect of some of the 
consignments in which the plaintiffs were 
mentioned as consignees, they were act- 
ing as shipping agents for the ultimate 
foreign buyers of the goods. In respect 
of the other consignments, the consignors, 
who were also consignees, had forwarded 
the railway receipt to the plaintiffs in 
order that the plaintiffs, ag their agents, 
could clear the goods from the Railways 


and ship them to certain foreign destina- - 


tions. The plaintiffs had not paid any 
Money in respect of any of the goods be- 
fore the loss, Two questions were, there- 
fore, mooted before the Division Bench, 
namely, (a) is the consignee named in a 
railway receipt entitled to sue the railway 
_ for non-delivery of the goods? and (b) is 
a buyer endorsee of railway receipt en- 
titled to sue the railway? Mukherjee J. 
in a very elaborately drawn opinion, an- 
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swered both the questions in the negative. 
Bachawat J. by a separate opinion, con- 
curred. Mukherjee J. reviewed practical- 
ly all the English and Indian decisions, 
examined the question on principle and 
held that even though the effect of the 
decisions of the Privy Council in AIR 1916 
PC 7 and AIR 1934 PC 246 was that the 
railway receipt and other documents 
mentioned in Section 2 (4) of the Sale of 
Goods Act are assimilated to the bill of 
lading for the purpose of Sections 103 
and 178 of the Contract Act, these docu- 
ments could not be treated on the same 
footing as bills of lading “for all purposes” 
and that this limitation was inherent in 
the decisions of the Privy Council them- 
selves. It was further pointed out that 
it would not be correct to ascribe to a 
railway receipt the various properties and 
attributes which belong only to a bill of 
lading by virtue of its peculiar position 
in the law merchant and also by reason 
of the statutory provisions, both in Eng- 
land and in India, on the subject. It was 
further pointed out that from the point 
of view of negotiability, a railway receipt 
was more or less comparable to a bill of 
lading as it was at common law before 
the passing of the Billy of Lading 
Act, 1855 in England and the enactment 
of the Bills of Lading Act, 1856 in India 
and that the properties and incidents: of a 
railway receipt and the effect of endorse- 
ment and: delivery of it in India would be 
pari materia with the properties and inci- 
dents of a bill of lading before the statu- 


. tory protection given to it The learned 


Judge, therefore, came to the conclusion 
that an endorsee of a railway receipt 
could not sue the railways on the con- 
tract evidenced by the railway receipt 
merely because the property or the inte- 
rest in the goods has been transferred to 
him, and that such a person could sue only 
for’ conversion or negligence and that 
without such property or interest, he has 
only the right to receive the delivery. of, 
the goods and would be in the same posi- 
tion as a bare consignee who has no right 
or property in the goods. The learned 
Judge characterised some of the decisions 
as having taken wrong view of the law 
and dissented from the view expressed in 
AIR 1914 Bom 290, AIR 1914 Bom 178, 
AIR 1949 EP 190, AIR 1957 Nag 31 and 
AIR 1963 Cal 399. The learned Judge 
subjected to severe criticism the decision 
of the Full Bench of the Allahabad High 
Court in AIR 1956 All 338 (FB). Bacha- 
wat J., while concurring with the opinion 
of Mukherjee J., added an interesting 
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postscript expressing a virtual wish that 
the law was otherwise than the learned 
Judge found it to be so. This is contained 
in para. 120 of the judgment which could 
be appropriately reproduced: 


“I was inclined to hold, if I could, 
that every consignee named in the rail- 
way receipt as also every endorsee of it 
by the named consignee are entitled to 
sue the railway administration concerned 
for loss or injury to the goods. The 
existing commercial practice favours such 
a right of suit and I was inclined to up- 
hold the practice, if I could. But on the 
authorities, and on principle, I am com- 
‘pelled to hold otherwise. I regret this 
conclusion, because it will encourage 
‘technical defence by the railway adminis- 
trations. In the interest of commerce, 
the Legislature should intervene and 
sanction the existing commercial practice.” 
In Ibrahim Isabhai, AIR 1966 Guj 6, a 
Division Bench of that Court held. that 
the railway receipt was a document of 
title in the limited sense of a right to re- 
ceive or take delivery of the goods; that 
an endorsement and delivery of a rail- 
way receipt does not by itself pass title 
to the goods; that an endorsee was not 
entitled to sue the railway by reason of 
an endorsement; that an endorsement did 
not affect the property in the goods; that 
` the right of a consignor under the railway 
receipt was not an actionable claim and 
was, therefore, not transferable; that the 
benefit of a contract was assignable but 
the assignee did not get ‘the right to sue 
which vested in a party which was pri- 
vity to the contract; that the Railway Ad- 
ministration could not enter into a con- 
tract ‘for the benefit of a third person and 
the mere fact that the consignee was a 
"pucca Adatia” did not entitle him to 
institute a suit for damages unless he 
shows that the goods represented by the 
railway receipt had been transferred to 
him as owner or any interest therein had 
been created in his favour. 


15. In the case of Morvi Mercan- 
tile Bank Ltd.,- AIR 1965 SC 1954, the 
Supreme Court had an opportunity to re- 
solve the conflict and to introduce an 
element of certainty into this branch of 
- law when it was called upon to consider 
two’ quéstions, namély, if a valid pledge 
had been created in favour of the bank, 
inter alia, by the endorsement of the 
‘railway receipt in its favour and by the 
delivery of it to the bank, and, if not, 
whether the, bank could maintain an 
action for compensation on account of loss 


of or damage to the goods by virtue of 
being an endorsee for consideration. Un- 


fortunately, as it now appears, the Bench. 


hearing the matter was divided on the 
first question. While Subba Rao J., as 
he then was and who spoke for him- 
self and for Raghubar Dayal and Bacha- 
wat JJ., held that a valid pledge had been 
made in favour of the Bank on the ground 
that the owner of goods could make a 
valid pledge of them by transferring the 
railway receipt representing the said 
goods, Ramaswami J., as he then was, and 
who speaking for himself and for Mudhol- 
kar J., expressed the dissenting opinion, 
answered the question in the negative on 
the ground that by virtue of the provi- 
sions of new Section 178 of the Contract 
Act, a mercantile agent alone was compe- 
tent to make a valid pledge of the goods 
without the possession of the goods. The 
majority opinion noticed that the second 
question was a larger question “on which 
there is a conflict of opinion” but in the 
view that they took of the first question, 
they did not feel any obligation to deal 
with the larger question. Subba Rao J., 
however, expressed his satisfaction for 
having arrived at a happy conclusion and 
made certain observations which may. be 
Said to give some sanctity to the reasoning 
on which the line of decisions which have 
construed the railway receipt rather 
liberally could be said to be based. It is 
these observations which, to my mind, 
have inspired the wide contention urged 
before me on behalf of the commission 
agents. This is what. Subba Rao J. said: 


“We are glad that, on a reasonable 
construction of the material provisions of 
the relevant Acts, we have .been able to 
reach this conclusion. To accept the con- 
tentions of the respondents to the con- 
trary would be a retrograde step and 
would paralyse the entire mechanism of 
finance of our internal trade. In this vast 
country where goods are carried by rail- 
way over long distances and remain in 
transit for long periods of time, the rail- 
way receipt is regarded as a symbol of 
the goods for all purposes for which a 
bill of lading is so regarded in England.” 
Ramaswami J., however, went into the 


-larger question, since he had -answered 


the first question in the negative. The 
learned Judge: dispelled the contention 
that the bank was entitled to sue by vir- 
tue of being an endorsee of the railway 


receipt. The learned Judge pointed: out 


that as in law a bill of lading was not 
. negotiable like-a bill of exchange so ag 
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to enable the endorsee to maintain an 
action in his own name, the effect of the 
endorsement being only to transfer the 
property in the goods but not the contract 
itself and that the documents like the 
railway receipt were in the same position 
as the bill of lading was before the Bills 
of Lading Act, 1856 and that it was only 
by reason of the enactment of the said 
statute that the issue or transfer of a bill 
- of lading operated as a delivery to the 
buyer of the goods shipped and the consig- 
iee of the bill of lading was entitled to 
Sue upon the contract contained in the 
same, a position that obtains in India vis- 
a-vis the bill of lading after the Act of 
1856. The learned Judge further observ- 
ed that even though the railway receipt 
and all other documents enumerated in 
Section 2 (4) of the Sale of Goods Act 
were assimilated to bill of lading for the 
purposes of the right of stoppage in transit 
“under Section 103, Contract Act but it 
could not be said that the railway receipt 
has been assimilated to a’ bill of lading 
“for all purposes whatsoever”. It was, 
therefore, observed that “the legal posi- 
tion of the railway receipt is the same as 
it was in English law and that position is 
not affected at all by the enactment of 
Section 2, sub-séction (4) of the Sale of 
Goods Act, or the enactment of provi- 
sions analogous to Sections 103 and 178 
of the Contract Act”. It was, therefore, 
held that there are no rights created by 
‘mere reason of endorsement of a railway 
receipt between the endorsee and the 
Tailway company which had- issued - the 
receipt to the consignee, the only remedy 
of the endorsee being against the endorser. 
It was further held that in the absence of 
‘any usage of trade or any statutory provi- 
sion to that effect “a railway receipt can- 
not be accorded: the benefits which flow 
from negotiability under the Negotiable 
Instruments Act, so as to entitle the en- 
dorsee as the holder for the time being 
of the document of title to sue the carrier 
— the railway authorities in his own 
name” and that “if the claim of the plain- 
' tiff is as an ordinary assignee of the con- 
tract of carriage, then the plaintiff has to 
prove the assignment in his favour.” The 
learned Judge approved the decision of 
Bhagwati J., as he then was, in AIR 1947 
Bom 169, as representing the true legal 
position. The argument that to hold con- 
trary to the contention of the bank would 
be a “retrograde step” and would cause 
‘considerable hardship, which prevailed 
with Subba Rao J., and which were the 
. basis of expression of a satisfaction. by 
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him in the passage qùoted above, did not 
appeal to the learned Judge. This is how 
the contention was repelled: ` 

“Counsel for appellant has referred 
to the practice of merchants in treating 
a railway receipt as a symbol of goods 
and in making pledge of goods by pledge. 
of railway receipts, but no such practice 
or custom has been alleged or proved on 
behalf of the plaintiff in the present case. 
In the absence of such allegation or proof 
it is not open to the Court to take any 
judicial notice of any such practice. Coun- 
sel for appellant also referred to possible 
inconvenience and hardship to merchants 
if such a practice is not judicially recog- 
nised but the argument from inconveni- 
ence and hardship is a dangerous one and 
is only admissible in construction where 
the meaning of the statute is obscure. In 
Sutters v. Briggs, 1922-1 AC 1 at p. 8 Lord 
Birkenhead stated: 


“The consequences of this view of 
Section 2 of the Gaming Act, 1835 will 
no doubt be extremely inconvenient to 
many persons, But this is not a matter 
proper to influence the House unless in 
a doubtful case affording foothold for 
balanced speculation as to the probable 
intention of the legislature,” 


In the present case the language of 
S. 178 of the Contract Act is clear and 
explicit and if any hardship and in- 
convenience is felt it is for Parliament 
to take appropriate steps to amend the 
law and not for the Courts to legislate 
under the guise of interpretation.” . 


16. In the case of Punjab Factories 
Ltd., AIR 1968 SC 395, the Supreme Court 
had yet another opportunity to examine 
the larger question as to the right of a 
consignee to sue the carrier. The appeals 
before the Supreme Court arose out of 
two suits. One suit was by the consignor, 
the original owner of the goods, while 
the other was filed by the endorsee. The 
contentions of the Union as to the right 


_of the plaintiffs to maintain actions were 


dispelled and the suits were decreed. The 
decrees were affirmed in appeal. One. of 
the contentions raised before the Supreme 
Court was that the suits were not. main- 
tainable. The contention in the first case 
on behalf of the Union was that the con- 
signee being different from the consignor, 
the original owner of the goods could not 
bring the suit and the consignee alone 
r It was held that ordi- 
narily; it is the consignor who“could sue 
because he was party to the contract. of 


346 Delhi [Pr. 16] 


carriage and that where the property in 
the goods has passed from the consignor 
to someone else that other person may be 
able to sue. The contention on behalf of 
the Union was that the railway receipt 
was a document of title to goods by virtue 
of provisions of Section 2 (4) of the Indian 
Sale of Goods Act and as such it was the 
consignee who had the title to the goods 
where the consignor or the consignee were 
different, interestingly enough, a conten- 
tion which is being raised in the present 
case on behalf of the consignees, and has 
throughout been emphatically resisted on 
behalf of the Union. It was held that 
though a railway receipt was a document 
of title to goods covered by it, it did not 
follow that where the consignor and con- 
signee are different, the consignee is 
“necessarily the owner of goods and the 
consignor in such circumstances can never 
be the owner of the goods” and that the 

mere fact that the consignee is different 
` from the consignor “does not necessarily 
pass title to the goods from the consignor 
to the consignee, and the question whe- 
ther title to goods has passed to the con- 
signee will have to be decided on other 
evidence.” It was pointed out that it was 
quite possible for the consignor to retain 
title in the goods himself while the con- 
signment is booked in the name of an- 
other person. The right to sue appears 
to have been made dependant on the title 
to the goods and the test enunciated was 
in whom the title to the goods vested 
during transit. It was found that in terms 
of the contract between the parties the 
goods would be despatched by Railways 
at the seller’s risk until the destination 
of the goods at the godowns of the consig- 
ree- and the property in the goods had 
not, therefore, passed to the consignee 
-until the goods had reached the destina- 
tion. The suit of the consignor was, 
therefore, held to be maintainable be- 
cause the consignor retained the title to 
the goods when the loss occurred. The 
conclusion of the Court in respect of the 
first of the two suits is set out in para- 
graph 10 of the judgment which is re- 
produced below: 


“The contention of the appellant with 
Tespect to five of the consignments in the 
suit of the factory was that as the con- 
signee of the five railway receipts was the 
J. C- Mills, the consignor (namely, the 
factory) could not bring the suit with res- 
pect thereto and only the J. C. Mills 
could maintain the suit. Ordinarily, it is 
the consignor who can sue if there is 
damage to me consignment, for the con- 
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tract of carriage is between the consignor 
and the railway administration where the 
property in the goods carried has passed 
from the consignor to someone else, that 
other person may be able to sue. Whether 
in such a case the consignor can also sue 
does not arise on the facts in the present 
case and as to that we say nothing. The 
argument on behalf of the appellant is 
that the railway receipt is a document of 
title to goods (see Section 2 (4) of the 
Indian Sale of Goods Act No. 3 of 1930), 
and as such it is the consignee who has 
title to the goods where the consignor and 
consignee are different. It is true that a 
railway receipt is a document of title to 
goods covered by it, but from that alone 
it does not follow, where the consignor 
and consignee are different, that the con- 
signee is necessarily the owner of goods 
and the consignor in such circumstances 
can never be the owner of the goods. The 
mere fact that the consignee is different 
from the consignor does not necessarily 
pass title to the goods from the consignor 
to the consignee, and the question whe- 
ther title to goods has passed to the con- 
signee will have to be decided on other 
evidence. It is quite possible for the 
consignor to retain title In the goods him- 
self while the consignment is booked in 
the name of another person. Take a 
simple case where a consignment is book- 
ed by the owner and the consignee is the 
owner's servant, the intention being that 
the servant will take delivery at the place 
of destination. In such a case the title 
to the goods would not pass from the 
owner to the consignee and would still 
remain with the owner, the consignee be- 
ing merely a servant or agent of the 
owner or consignor for purposes of taking 
delivery at the place of destination. It 
cannot therefore, be accepted simply be- 
cause a consignee in a railway receipt ig 
different from a consignor that the consig- 
nee must be held to be the owner of the 
goods and he alone can sue and not the 
consignor. .As we have said already, 
ordinarily, the consignor is the person, 
who has contracted with the railwey for 
the carriage of goods and he can sue; and 
it is only where title to the goods has 
passed that the consignee may be able to 
sue. Whether title to goods has passed 
from the-consignor to the consignee will 
depend upon the facts of each case and so 
we have to look at the evidence produced 
in this case to decide whether in the case 


of five consignments booked to the J. C. 
Mills, the title to the goods had passed to 
the Mills before the fire broke out on 
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March 8, 1943. We may add that both 
the Courts have found that title-to the 
goods had not passed to the J. C. Mills by 
that date and that it was still in the con- 
signor and therefore the Factory was en- 
titled to sue. We may in this connection 
refer briefly to the evidence on this point. 


: In the second of the two suits, the 
plaintiff claimed the right to sue the 
Railways on the ground that he was the 
owner of the goods and relied on the 
endorsement in-his favour by the consig- 
nor even though it was consigned to self 
in support of his title to.the goods. It 
was also contended that in any event the 
plaintiff was entitled to maintain the suit 
as a bare endorsee to a document of title. 
The trial Court found that the plaintiff 
was not only the owner of the goods and 
was, therefore, entitled to sue but that 
he was also entitled to sue by virtue of 
being the endorsee of a document of title. 
The High Court confirmed the finding 

_and held that the plaintiff was not only 
the owner of the goods but was the ‘“en- 
dorsed consignee” and in that capacity had 
the necessary locus standi to sue. The 
High Court also observed that, the .cor- 
rectness of this proposition was not chal- 
lenged before it. It was in these circum- 
stances that the Supreme Court held that 
in view of the concurrent finding of the 
two Courts below that the “plaintiff was 
the owner of the goods and that was why 
the railway receipt was endorsed in his 
favour” “he is certainly entitled to main- 
tain the suit”. An interesting feature of 
this decision is that the judgment makes 
no reference to the almost perennial con- 
troversy raised in Courts in India with 
regard to the right of a consignee or an 
endorsee to file a suit nor is there any 
reference to the earlier decision of the 
Supreme Court in the case of Morvi Mer- 
-cantile Bank, (AIR 1965 SC 1954) (supra). 
Interestingly enough, even the majority 
judgment in the earlier case merely 
noticed the larger controversy and, there- 
fore, felt relieved of the duty to deal with 
the various decisions and left it to the 
minority to deal with the question in view 
of the way the minority looked at the 
first question. Unfortunately, however, 
and I say so with respect, the minority 
opinion also did not consider the various 
decisions touching the question so as to 
stabilise the legal position, to the extent 
it was possible for a minority opinion to 
do so. 


17. Shri Bhatia, learned counsel 
for the respondents/plaintiffs, urged that 
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the decisions of the various High Courts 
which had found that a bare consignee 


‘and an éndorsee would be competent to 


sue by virtue of only being. a consignee 
and endorsee, being based on the principle 
that the railway receipt- was a document 
of title and was to be assimilated to a 
bill of lading for all purposes, are clearly 
sanctified by the observation of Subba 
Rao J. in the case of Morvi Mercantile 
Bank, (AIR 1965 SC 1954) (supra) and as 
a result of this decision the railway re- 


ceipt has been sublimated to the position 


of a bill of lading without the statutory 
prop like the Bill of Lading Act, which 
conferred that higher status on the bill 
of lading both in England and in India. 
He contended that the observations of 
Subba Rao J. clearly raised the railway 
receipt to that position and with that 
judgment holding the field, it was no 
more , possible to dispute the proposition 
that a mere consignee or an endorsee of 
a railway receipt is not only the reposi- 
tory of title to the goods but is the as- 
signee of the contract of carriage as well 
and has, therefore, the necessary locus 
standi to sue the railways in his own 
name. He claimed that in the case of 
West Punjab Factories, (AIR 1966 SC 395) 
(supra) the Supreme Court was called 
upon to consider a limited facet of the 
problem of the right to sue and that there 
was nothing in the conclusion of. the Su- 
preme Court in that case which could be 
said to have, in any manner, whittled 


-down the effect of the observations of 


Subba Rao J. in raising the status of a 
railway receipt and in lending to it the 
unusual negotiability a conclusion on 
which the learned Judge felt so elated. 
Shri Dhebar, who appeared for the-Union, 
however, vehemently challenged -this -’ 
contention and urged that the observa- 


tions of Subba Rao J. have no such effect ..’ 


and that the observations must be seen 
in the context in which they were made 
and be confined to that. He further urged 
that with the decision in the case of West ` 
Punjab Factories (supra) the law relating 
to the right to sue the railways has more 
or less become crystallised and- that the 
effect of the judgment was that the right 
to the sue must have relation either to 
the contract of carriage or to the title to 
the goods and where the consignee or en- 
dorsee claims such a right, he must estab- 
lish either that he was a party to the 
contract or was an assignee of the rights 
of the parties to the contract or had title 
to the goods and that a person who did 
not have either was not competent to sue. 
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18. Is there any conflict between 
the two decisions of the Supreme Court ? 
If so, which one would prevail?. If not, 
what exactly is the law with regard to 
the right to sue the Railways and what 
are the circumstances in which a consig- 
nee or an endorsee of a railway receipt 
could maintain a suit? ‘These are the 
questions that must, therefore, be answer- 
ed in the backdrop provided by the various 
decisions. 


19. On a review of the course of 
judicial decisions from AIR 1914 Bom 290 
to AIR 1966 SC 395 spanning a period of 
over half a century, it appears that the 
law with regard to the right to sue the 
carrier could be said to have been fairly 
crystallised and some of the propositions 
could be treated as well settled. There is 
thus no doubt that a consignor would be 
entitled to sue both by virtue of being a 
party to the contract of carriage as indeed, 
a repository of title to the goods form‘ng 
ubject-matter of such a contract, unless 
of course on the date the contract was 
entered into property in the goods had 
already passed to the buyer and the goods 
were, therefore, handed to the carrier for 
delivery to the buyer in course of trade, 
in which case the consignor would be 
merely deemed to be an agent of the real 
owner and the real owner alone would 
be competent to sue. Another case in 
which the original consignor may not be 
able to sue is where there is a contract to 
the contrary which provides that the 
goods in transit would be at the risk of 
another, or where even though property 
in the goods had not transferred, there is 
a special agreement with regard to the 
tight to sue, or the benefit of the contract 
of carriage has been assigned to another 
in’ accordance with law. It follows, a 
-[fortiori, that a consignee or an endorsee 

of a railway receipt to whom the pro- 
perty in the goods is passed would also be 
competent to sue. The judicial contro- 
versy, however, still continues and the 
legal position of a mere consignee or an 
endorsee in that behalf is not free from 
doubt. If a bare consignee to whom the 
railway receipt has been delivered or a 
person in whose favour the railway re- 
ceipt has been endorsed, without anything 
more, by the consignor, in case the con- 
signment was consigned to self, or by the 
consignee, in the other case or by the 
previous endorsee from either of these 
would be entitled to maintain’ an action 
against the carrier in his own right and 
in his own name is still far from clear. 
, A reference to the decided cases would 


be 
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appear to indicate that a long line of cases 
in which such a proposition was negatived 
were based on the logic that even though 
the railway receipt was a document of 
title known as such to the mercantile 
community, has certain characteristics of 
negotiability, though not strictly speak- 
ing a negotiable instrument, and had, 
therefore, been assimilated to a bill of 
lading for the purpose of Section 103 of 
the Contract Act and Section 178 of the 
Contract Act, and for such other purposes, 
it could not be so assimilated ‘for all 
purposes” because the peculiar characte- 
ristic claimed for bills of lading, both in 
England and in India, was not the result 
of any custom, usage in the trade or Law 
Merchant alone but had its foundation in 
the Bills of Lading Act, both in England 
and in India. It was pointed out in these 
decisions that there was no custom among 
the mercantile community that a mere 
consignment of goods in a railway receipt 
or mere endorsement of a railway receipt 
would transfer to the consignee or the 
endorsee anything more than a mere right 
to take delivery of the goods and to give 
a discharge to the carrier, and did not 
have the effect either of transferring pro- 
perty in the goods or of assignment of the 
It was also 
pointed out in these cases that with a view 
to facilitate mercantile dealings Bills of 
Lading Acts were passed both in England 
and in India as a result of which every 
consignee of goods named in a bill of 
lading and every endorsee of a bill of 
lading to whom property of the goods 
therein mentioned passed, upon or by 
reason of such consignment or endorse- 
ment shall have transferred to and vested 
in him all rights of suit, and be subject 
to the same liability in respect of such 
goods as if the contract contained in the 
bill of lading had been made with him- 
self. This is exactly what Section 1 of 
the Bill of Lading Act, 1856 provides in 
India and is in turn based on its counter- 
part in England. These decisions, there- 
fore, took the view that the railway re- 
ceipt would be, at best, in the position in 
which a bill of lading was in England and 
in India before these enactments were 
made part of the statute book and that, 
even if the property in the goods may 
pass, there would be no assignment of the 
contract of carrisge. That the Courts 
would have gladly likened a railway re- 
ceipt to a bill of lading in the peculiar 
position that the latter has come to at- 
quire with the statutory projection given 
to it, if it was possible, in the absence of 
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a statutory prop similar to the aforesaid 
statutes, remains without doubt obviously 
because such a course would facilitate the 
course of trade in India where goods have 
to travel long distances on the railway to 
reach from the point of production lo the 
4 points of exchange and eventually to 
* points of distribution and consumption. 
The wish expressed by Bachawal, J. in 
AIR 1964 Cal 290, which I have extracted 
above, would, to my mind, represent an 
expression of almost universal judicial 
desire. What, however, prevented Courts 
from doing this was what was considered 
by them to be a legal impediment and 
full expression was given to this by Rama- 
swami, J. in his minority opinion in the 
case of Morvi Mercantile Bank, (AIR 1965 
SC 1954) (supra) when it was pointed out 
that counsel for the appellant had refer- 
red to possible inconvenience and hardship 
to merchants if such a practice was not 
judicially recognised “but the argument 
. of inconvenience and hardship is a danger- 
. ous one and is only admissible in con- 
struction where the meaning of statute is 
obscure.” It was further pointed out that 


“if any hardship and inconvenience is felt,’ 


it is for Parliament te take appropriate 
steps to amend the law and not for the 
Courts to legislate under the guise of 
interpretation.” 


20. It however, appears to me that 
however controversial the task of equat- 
ing a railway receipt to a bill of lading 
for all purposes may be, and I must con- 
fess that there is considerable force in 
the contention that in the absence of a 
statutory provision on the lines of the 
Bills of Lading Act, such a total assimila- 
tion is not possible, my task has been 
made easier by the rather emphatic ob- 
servation of Subba Rao J., and I say so 
with respect, in the case of Morvi Mercan- 
tile Bank, (AIR 1965 SC 1954) (supra) 
while holding that a valid pledge had 
been made by the endorsement of the 
railway receipt and the delivery of it 
Besides certain other things, with which 
I am not concerned, the learned Judge 
gave expression to a feeling of elation 
almost in the same strain in which Bacha- 
wat J. had expressed a wish to hold. These 
observations, to my mind, do not contain 
any words of limitation and are not an 
expression of a mere wish but a consider< 
ed conclusion that the railway receipt was 
a symbol of the goods and was to be as 

ssimilated to a bill of lading “for all pur- 
poses for which a bill of lading is so re- 
garded in England”. It must, therefore, 
be considered settled, so far as this Court 
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is concerned, that the consignment of 
goods to a person, who is mentioned in 


‘the railway receipt as a consignee or an 


endorsement of a railway receipt in fav- 
our of another would have the effect of 
not only transferring property in the goods 
but also the rights under the contract of 
carriage represented by it, unless there is 
something in the language of the endorse- 
ment or in the manner in which a person 
is mentioned as the consignee which may 
deviate from this presumption, 


The contention that the observations 
of Subba Rao J. would appear to have 
lost much of their vitality with the later 
decision in the case of West Punjab Facto- 
ries, (AIR 1966 SC 395) (supra) does not 
appear to me to be sustainable, As has 
been pointed out above, the appeal before 
the Supreme Court arose out of two suits. 
One sult was by the consignor, the ori- 
ginal owner of the goods, while the other 
was filed by the endorsee. The conten- 
tion of the Union as to the right of the 
plaintiffs to maintain the suits were dis- 
pelled and the sults were decreed. The 
decrees were confirmed in appeal, The 
contention in the Supreme Court in the 
first case was that the consignee being 
different from the consignor, the original 
owner of the goods, the consignor could 
not bring the suit and the consignee alone 
could maintain it, It was held that ordi- 
narily it is the consignor who could sue 
because he was a party to the contract of 
carriage and that where property in the 
goods was passed from the consignor to` 
Someone else that other person may be 
able to sue. The contention of the Union 
was that a railway receipt was a docu- 


ment of title to goods by virtue of ‘the — 


provisions of Section 2 (4) of the Indian 
Sale of Goods Act and as such it was the: . 
consignee who had the title to the goods’ 
where the consignor and the consignee 
were different. It was pointed out that 
even though a railway receipt was a 
document of title to the goods covered by 
it, it did not follow that where the consig- 
nor and the consignee are different, the 
consignee is necessarily (emphasis sup- 
plied) the owner of goods and the consig- 
nor in such circumstances can never be 
the owner of the goods and that the mere 
fact that the consignee is different from 
the consignor does not necessarily pass 
title to the goods from the consignor to 
the consignee and the question where 
title to goods was passed to the consignee 
will have to be decided on other evidence. 


‘It was also pointed out that it was quite 


-350 Delhi {Prs. 20-21] Union of India v. Jashan Mul & Co. (H. L. Anand J.) A.L R: 


possible for the ccnsignor to retain title 
in the goods himself while the consign- 
ment is consigned in the name of the other 
person. The right to sue appears to have 
been made dependent on the title to the 
goods and the’ test enunciated was as to 
the person in whom the title to the goods 
vested during transit. It was found in 
terms of the contract between the parties 
that the goods would be despatched by 
railways at the seller’s risk until the 
destination of the goods at the godowns 
of the consignee and the property in the 
goods had not, therefore, passed to the 
consignee until the goods had reached the 
destination. The suit of tke consignor 
was, therefore, held to be maintainable 
because the consignor retained the title 
to the goods when the loss occurred. In 
the second of the two suits the plaintiff 
claimed the right to sue the railway on 
the ground that he was the owner of the 
goods and relied on the endorsement in 
his favour by the zonSignor even though 
it was consigned to self. It was also con- 
tended that in any event the plaintiff was 
entitled to maintain the suit as a bare 
endorsee to a document of title. The 
Courts below had returned a concurrent 
finding that the plaintiff was not only 
the owner of the goods but was the “en- 
dorsed consignee” and had the necessary 
Jocus standi to sue. It was in these cir- 
cumstances that the Supreme Court held 
that in view of the concurrent finding of 
the two Courts below that “the plaintiff 
was the owner of the goods and that was 
why the reilway receipt was endorsed in 
his favour” he is certainly entitled to 
maintain the suit, In this case there is 
no reference to the almost perennial con- 
troversy in the Courts in India on the 
“question of the right to sue the carrier. 
The question raised before the Supreme 
Court was a limited one, whether the 
consignor, who admittedly was the ori- 
ginal owner, had the right to sue when 
he consigned the goods to another or had 
endorsed the railway receipt in favour of 
another, In one case no claim was made 
by the consignee that he had the right 
to sue and, therefore, the various ques- 
tions that arose in the earlier decisions or 
the propositions on which they were con- 
sidered did not arise. In the other set of 
cases also the right to sue was claimed by 
the endorsee on the basis that he was the 
¿wner of the goods and the right was up- 
held on the basis of concurrent finding 
of fact to that effect In his favour. Nothing 
in this decision, therefore, to my mind, 
had any impact on the question as to the 


right of a bare consignee or of a bare 
endorsee to sue, nor were any of the pro- 
positions enunciated by Subba Rao, J. 
were either raised or examined. This 
decision, to my mind, is a mere reltera- 
tion, and I say so with utmost respect, of 
the well-known principle that the consig- 
nor is ordinarily entitled to sue being 
party to the contract of carriage as well 
as being owner of the goods and transfer 
of property in the goods to another or of 
assignment of the contract of carriage in 
favour of another or a special contract 
with the transferee alone could divest 
such a consignor-owner of the right to 
sue. It is also a re-affirmation of the well 
established legal position that where the 
consignee had, by virtue of the arrange~ 
ment between the consignor and the con- 
signee, become the repository of a title 
to the goods he was entitled to sue. The 
various other facets of the problem were 
left untouched. 


bangi 


21. There is, however, an aspecf 
of the matter which creates an insurmoun~ 
table impediment in the way of the res- 
pondents. While likening the railway 
receipt to a bill of lading may have the 
effect of equating a consignee or an en- 
dorsee to the position of a consignee or 
an endorsee of a bill of lading by virtue 
of the provisions of the Billy of Lading 
Act in England and in India the basic 
premises of the right to sue from that is 
that the consignee and the endorsee are 
considered in law to be the repository of 
the property in the goods as well as the 
assignment of the contract of carriage. 
But what happens where the plaintiff on 
his own showing, as in the present case, 
states that he was a person to whom the 
goods had been sent by the owner not in 
the course of transfer or sale or other- 
wise or for consideration or by way of 
pledge ete. but as a commission agent for 
eventual sale on behalf of the consignor. 
The question arises if such a person would 
be within the rule that could be laid down 
by virtue of the observations of Subba 
Rao, J. It appears to me that such a per- 
son, on his own showing, would be beyond 
that rule because he claims to be a con- 
signee not in his own right but as a con- 
signee who has been entrusted with the 
duty to sell goods on behalf of the prin- 
cipal. Such a person could not, therefore, 
claim by such a consignment any rights 
in relation to the property or in relationty 
to the contract of carriage in addition to 
the hare right to receive the goods and to 


give a valid discharge. Shri Bhatia, how- 
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ever, raised an interesting argument that 
the respondents being commission agents 
to whom the goods had been entrusted by 
the owners for the purpose of sale, could 
maintain a suit because of two reasons, 
namely (1) they had sufficiently actionable 
interest in the property because they 
J would have the prospect to earn conimis- 
sion on the sale of it; (2): they were con- 
stituted bailees of the goods by the owners 
and by virtue of the’ contract of bailment 
had a special property in the goods. None 
of these cententions, to my mind, can 
stand closer scrutiny. The prospect that 
a commission agent may have of earning 
commission on the sale of goods consigned 
to him by the owner cannot be said to be 
a right in the goods or any property in 
the goods. It only makes the commission 
agent, ät best, a person who is interested 
in the goods. A mere prospect to earn 
commission on the sale of goods belong- 
ing to another does not confer any right 
_jor property in the goods which may be 
actionable so as to justify an action for 
damages against the railways. The plea 
of bailment is of no avail because there 
is nothing to indicate that a contract of 
bailment came into existence between the 
consignor and the consignee when the 
foods were handed over by the consignor 
to the carrier. If it had, then obviously 
when the goods were lost in transit or 
were damaged the consignee had action- 
able property in the goods because a bailee 
in law, being bound to take as much care 
of the property as he would of his own, 
or under an obligation to the consignor 
and there was, therefore, the correspond- 
ing special property that he had in the 
goods. The goods were ‘being sent of 
course for being sold on commission and 
the contract of carriage itself was a con- 
tract of bailment between the consignor 
and the Railway administration. The 
contract of bailment between the consig- 
nor and the consignee. would have come 
into existence after the goods had been 
delivered to the consignee by the carrier, 
ntil then there was no contract of bail- 













a time the consignee had no obligation to 
the consignor and could not, therefore, 
have any special property in the goods as 
a bailee which would have entitled him 
to sue the Railway administration. In 
case property in the goods was intended 
to be passed to the consignee or the en- 
“dorsee or where, for example, the consig- 
nee or the endorsee may have paid con- 


` sideration for the sale, as in the case of 


| 


p 
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Ghamandi Lal Nanhey Mal, (F. A. No. 
18-D of 1958, D/~ 1-3-1967) (Puni) (supra) 
the position of such a consignee or endor- 
see would’ ‘be different. Similarly, if at 
the time of delivering. the goods to the 
carrier the consignor. intended to create 
a contract’ of bailment in favour of the 
consignee, the carriage of goods by the 
carrier being at the risk of the consignee, 
such a.consignee would also be in a diffe- 
rent position. None of these positions, 
however, obtain in the present case, in 
view of the limited relationship that is 
claimed by the respondents as a basis of 
the right to sue. 


22. In the result, while Mr. Bhatia 
succeeds on the broad proposition can- 
vassed by him, the appeal and the revi- - 
sions of the Union must be accepted, with 
the result that all the three suits would 
stand dismissed. In the peculiar circum- 
stances of the case, however, there would 
be no costs. 


23. Before parting with this case 
it is necessary to invite attention to two 
important aspects of the controversy that 
has been raging in the Courts in India 
during the last over 50 years. In the first 
instance, it is useful to recall the observa- 
tions made by Bachawat, J. in -AIR 1964 
Cal 290 which have been extracted above 


and in which the learned Judge added a .. 
forceful postscript expressing a strong . ` 


wish that the law was otherwise than 
what the learned Judge was compelled to 
hold. This was followed by an equally 
emphatic expression of elation by Subba 
Rao, J. in the case of Morvi Mercantile 
Bank, (AIR 1965 SC 1954) (supra). which 
has also been extracted above, putting a 


virtual seal of approval on the proposi- ` 


tion that a railway receipt ought to be 
assimilated to a bill of lading for all pur- 
poses to facilitate the course of trade. 
Lastly the observations of Ramaswami, J. 
in the minority opinion in the above case, 
which have also been extracted above, 
also bring out in bold relief that the ques- 
tion whether a railway receipt was to be 


- assimilated to a bill of lading for all pur- 


poses was not a matter for judicial deter- 
mination but posed a problem- for legis- 
lative consideration. It appears to me 
that the question as to the right to sue a 
carrier has been the subject-matter of 
more than the necessary controversy and 
there is a strong case for consideration if 
legislative action on the lines on which 
the Bills of Lading Act, 1856 was passed 
is called for to put an end to the contro- 
versy and such a step would be consistent 
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. with the need to facilitate the movement 
of goods in the course of trade. 7 


Secondly, a review of the decisions 
spread over the last half a century brings 
out a very unfortunate feature of the 
litigation policy of the Railway Adminis- 
tration. The decided cases indicate that 
the Railway Administration had been 
taking absolutely inconsistent and dia- 
metrically opposite pleas depending on 
the case set up by the plaintif. If a 
consignor filed a suit it was claimed that 
the consignee alone could sue merely by 
virtue of the fact that he was mentioned 
as the consignee in the railway. receipt. 
Where, however, a consignee was the 
plaintiff the right to sue was found 
by the Railway Administration only in 
the consignor in spite of the nature of 
the transaction which led to the move- 
ment of the goods from the consignor to 
the consignee. This only manifests a 
wholly unjustified anxiety to resist the 
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claim exactly like an ordinary litigant 
would with a view to put off the evil day, 
as it were. This, to-my mind, is a very 
unhealthy and unfortunate feature of the 
Utigation policy of the Railway Adminis- 
tration. It has often been pointed out that 


in the field of employment the State and. 


its various units must be ideal employers. 
In the same way it is proper and reason- 
able that in the field of litigation the State 
and its units must be ideal litigants so 
that the various pros and cons of a de- 
fence are properly assessed before em- 
barking on a course of futile litigation. 
The purpose of litigation is not to stall 
a valid claim but to seek an adjudication 
of real questions in controversy between 
the parties whether of facts or of law. 
There is, therefore, a strong case for a 
Proper reorientation of the litigation 
policy of the Railway Administration. 
Appeal and revisions allowed. 





END 
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Apart from the suspicious’ circum- 
stances abové referred to, in some cases 
the wills propounded disclose another in- 
firmity............ If it is shown that the 
propounder has taken a prominent part 
in the execution of the will and has re- 
ceived substantial benefit under it, that 
itself is generally treated as a suspicious 
circumstance attending the execution of 
the will and the propounder is required 
to remove the said suspicion by clear and 
satisfactory evidence.” 

Their Lordships have further observed : 

- “Tt may, however, be stated generally 
that a propounder of the will has to 
prove the due and valid execution of the 
will and that if there are ‘any suspicious 
circumstances surrounding the execu- 
tion of the will the propounder must re- 
move the said suspicions from the mind 
of the Court by cogent and satisfactory 
evidence, It is hardly necessary to add 
that the result of the application of these 
two general and broad principles would 


_ always depend upon the facts and circum- 


stances of each case and on the nature 
and quality. of the evidence adduced by 
the parties.” i 

11. The law, therefore, is that it 
is the propounder’s burden to prove satis- 
factorily that the testator or the testatrix 
had the sound and disposing mind and 


capacity to execute the will, that if there 


be any circumstances appearing against 
the due execution of the will it is for the 
propounder to remove those doubts from 
the mind: of the Court, Further he is to 
prove due execution of the will and for 
that purpose he is to examine at least 
one of the attesting witnesses, if avail- 
able. F 

12. Let us now examine the facts 
of this case, The alleged suspicious cir- 
cumstances on account of which the 
learned District Judge rejected the ap- 
plication for probate are 5 in number. 
They are — (i) That the will is not ‘in 
form and in the will the condition of 
health of the testatrix has been described 
as (Original omitted) (unable to move). 
But the witnesses for the propounder 
have deposed that the testatrix at’ the 
relevant time was hale and hearty; (ii) 
that although admittedly the testatrix 
had left behind grand-children through 
daughters, it has been mentioned in the 
will that she had no (Original-omit- 
ted) (children and grand-children), Gii) 
that there was no reason to will the pro- 
perty in favour of a brother’s son in pre- 
ference-to her -natural heirs; .{iv) that 
before the execution of -the. will. in gues- 
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C. K. Medhi.v. Lakheswar Nath. (B. Islam J.) 


though Lakhipur is nearer to the 
of. the. executrix_as it_takes a long time 
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tion (Ext, 1) admittedly she had execu- 
ted’ another will (Ext. A), but there 
is no mention of Ext. A in Ext. 1; and 
(v) Ext, 1 was executed at Goalpara al- 
though admittedly there is a sub-registry 
at Lakhipur, which is nearer to the house 
of the executrix. 

13. ` The learned Single Judge has 
examined at length all these circumstan- 
ces one by one-and he has found that 
these are not at all suspicious circum- 
stances, We do not find any reason to 
differ from him on the findings in this 
behalf, The expression ‘Alar-Achar’ has 
been. used in Ext, 1, The P.Ws, have sta- 
ted that they did not hear the expres- 
sion ‘Alar Achar’, being told to the-scribe 


(P.W. 1) by the testatrix, The explana- 


tion of the scribe P.W, 1 was that he 
wrote the deed from a sample borrowed 
from one of his colleagues, who was also 
a petition writer, It is therefore possible 
that although indeed the testatrix was 
not ‘Alar Achar’ the expression ‘Alar- 
Achar’ was borrowed by the scribe from 
the sample; or he might have himself 
used the term.seeing the testatrix very 
old, who, as deposed by D.Ws, 2 and 4, 
was aged about 80 or. 85 years, With re- 
gard to the second circumstance, although 
the dictionary meaning of ‘Sati Santati’ 
is ‘Nati Puti, meaning children and 
grand-children the learned single Judge 
also has found that ‘Sati Santati’ also 
means lineal discendants and the testa- 
trix might have used the expression in 
that meaning. Another possibility is that 
the expression was used in a loose sense. 
It may be mentioned that expressions 
‘Alar-Achar’ and ‘Nati-puti’? are not es- 
sential terms of the will in question, The . 
third circumstance has been well-ex- 
plained by the witnesses who have de- 
posed that ag the testatrix was driven 
away by the natural heirs, she had gone 
to the house of Dhahanjoy where she 
passed her last days and where ultimate- 
ly she died; and it was Haranath Nath, 
son of Dhananjoy, who nursed her in her 
old days, and that.the natural heirs did 
not only not nurse her but even did not 
come to enquire about her health. With 
regard to the 4th circumstance it was not 


incumbent on the part of the testatrix to 


mention the fact of execution of the ear- 
lier will (Ext, A) in Ext, 1, It cannot be 
said to be.concealment and, as such, is 
not suspicious. With regard to the last 
circumstance. it hag .been explained by 
P.W, 3 in - cross-examination that al- 
home 
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at Lakhipur to get back a registered 
document, it was decided to get the will 
registered at Goalpara. 

14. In our opinion the alleged sus- 
picious circumstances have been satisfac- 
torily explained and doubts removed 
from the mind of the Court. 


15. The due execution of the will 
has been proved by the scribe (P.W. 1) 
and by two of the three attesting wit- 
nesses, namely, by P.Ws 2 and 3. P.W. 4 
is not an attesting witness to Ext, 1; his 
evidence is that he was also present when 
‘ithe deed was executed. He ` corroborates 
the evidnce of P.Ws. 1, 2 and 3, All the 
P.Ws, have deposed that the executrix 
was hale and hearty and of sound and 
disposing mind, P.W. 1 has deposed that 
Ext, 1 was written by him at the inst- 
ance of the executrix and that it was 
read over to her, she admitted it correct 
and then she put her ‘thumb impression, 
which was endorsed by him, On this point 
lalso he ig corroborated by P.Ws, 2, 3 
and 4, ; 

D.Ws, 1, 2 and 3 have proved exe- 
cution of Ext, A and have further de- 
posed to the effect that the executrix at 
the relevant time was very old and in- 
firm, According to P.Ws, 2 and 4 she was 
aged about 80 to 85 years, But they have 
not proved that the testatrix had no 
understanding capacity and was unable 
to know that she executed. a will, It can- 
not be presumed that a person of 80 or 
85 years does not have sound mental 
capacity. A person physically infirm may 
be mentally and intellectually fit.- 

16. Agreeing with the learned Sin- 
gle Judge we find that the propounder 
has satisfactorily proved the due execu- 
tion of the will by the executrix; and 
' Ithat the alleged suspicious circumstances 
have been satisfactorily explained and 
the doubts have. been removed from the 
mind „of the Court, 

17.: It was pleaded by the appal 
lants that the will was the result of 
fraud and collusion perpetrated by the 
legatee and the propounder, The burden 

of proving fraud is upon the person who 
` alleged it; In the instant case the appel- 
lants have failed to discharge that bur- 
den. 

18. In the ‘result this 
and is dismissed. We, However, make no 
` order as to costs, 
D. PATHAK; J.: I agree. 


Appeal dismissed. 
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(A) Civil P. C. (1908), o. 23 R. 3—Com- 
promise deed — Date of operation, (Deed 
— Construction), 

Where the compromise deed does not 
expressly specify the date of operation 
and/or commencement of the terms of 
the deed, the said date is to be under- 
stood on perusal of the deed itself, the 
facts and the surrounding circumstances 
of the case and also how the parties 
understood and acted upon it, (Para 9) 

Where in an ejectment suit, the par- 
ties came to a settlement, the terms of 
which were. recorded in a compromise 
deed or sulehnama on 24-7-1963, and the 
same was presented to the Court trying 
the suit with a prayer to dispose of the 
suit in terms of it and to treat it as a 


‘part of the decree, and the Court passed 


a decree on 8-8-1973 in terms of the 
compromise after directing . that the 
agreement be recorded, the parties’ ap- 
plication was one made to the’ Court 
under O, 23 R. 3, Civil P.C., and in the 
absence. of any other intention of the 
parties appearing from the sulehnama or 
the application, it must be held that- it 
became effective on and from the date 
on which the Court ordered recording of 
the agreement and passed a decree on 
8-8-1973 in .terms thereof, AIR 1960 
Madh Pra: 280, Disting. : ‘(Para 9) 
Cases Referred Chronological Paras 
AIR 1960 Madh Pra 280 = 1980 Jab 
269 


_. S. K, Senapati and R. K. Deb, for 

Appellants; .K. P. Bhattacharjee, for Res- 
pondents: . N ; 

JUDGMENT:— This Second Appeal 
has been filed by the plaintiffs, Their 
suit, being Title Suit No, 151 of 1967 and 
Title Appeal No, 102 of 1976 have „been 
dismissed by the Courts. below. 

2. The plaintiffs-appellants filed a 
suit for specific performance. of contract 
and/or damages along with other conse- 
quential reliefs The plaintiffs’ case inter 
alia is that the. defendants were the 


*(From’ ‘decision of P.C. Barthakur Asst. 
Dist J, Silchar in Title Appeal No, 102 ~“ 
„oÏ 1970, D/- 13-5- 1972), : 


DT/DT/A997/7 6/VBB 








1976 


owners of a house which.was rented to 
them and the. said house was. gutted by 
fire in the year 1963, Thereafter the pre- 
sent defendants as plaintiffs filed a Title 
Suit. being No. 17 of 1963 for ejectment 
of the present. plaintiffs, In.due - course 
the parties in the said Suit came to a set- 
tlement. and the terms of the settlement 
were recorded in a compromise deed or 
“Sulehnama”-on 24-7-1963 and the same 
was submitted to the said Court trying 
the said suit and the trial Court disposed 
of the suit in terms of the said compro- 
mise deed and passed a decree in terms 
thereof, The plaintiffs’ case is that the 
defendants,.who were bound to construct 
the house providing ` ‘three rooms for the 
three defendants, were not done in ac- 
cordance with the terms of the compro- 
mise deed nor the kitchens (cook-shed) 
were constructed accordingly. The con- 
struction of the house and the kitchens 
was not done within the stipulated period 
of six months, The defendants also failed 
to -construct the latrine situated behind 
the house meant for thecommon use of 
the plaintiffs, According tothe plaintiffs 
the compromise deed contained reciprocal 
promises by both the parties to the said 
suit.and that the plaintiffs performed all 
the obligations contained in the said com- 
promise deed in terms thereof . whereas 
the present defendants could not (1) con- 
struct the house in terms of.the compro- 
mise deed; (2) failed. to construct accord- 
ingly the kitchens, and the latrine was 
not at all constructed... The plaintiffs 
averred that they were and are always 
willing to fulfil their part of the terms of 
the compromise deed where for the plain- 
tiffs in terms of the compromise are en- 
titled to take recourse to the help -of the 
Court directing the defendants to build 
the house in accordance with the terms 
and conditions of-the deed in question .or 
in the alternative the. plaintiffs claimed 
that they should be awarded with , the 
damages .or compensation for, the. loss sus- 
tained. by them for the ‘breach and also for 
the. loss sustained by them due to . ‘the 
default of .the .defendants, They also 
prayed. for other reliefs which are not 
relevant for the. purpose. of the appeal. 
3. The defendants - appeared and filed 
written statement and -their case-inter-alia 
was’ that; (1) there was no violation of.the 
terms of the compromise .deed . and . they 
constructed :the house within the stipula- 
. ted period of-six months from the date 
of recording. of the compromise, namely, 
from, 8-8-1963 and (2) that the plaintiffs 
themselves violdted many of. the :‘terms 


P. C. De v; S, H. Chowdhury- (Lahiri J.) 


‘[Prs, 2-5 -° . Gau, 99 


of the compromise and. were not entitled 
to get any -relief whatsoever. 

4. The following: issues.: Were set- 
tled by- the Court: 

“1. Is there. any cause of action? 

2. Is the suit maintainable in its pre- 
sent form? 

3. Is the suit barred by limitation? 

_ 4. Is the suit land properly and cor- 
rectly described? 

5. Have the defendant constructed the 
house and cookshed within the period 
prescribed by the sulehnama in question? 

6. Did the defendant receive (sic) for 
the contract as alleged by plaintiffs? 

7. Did the plaintiffs raise any’ struc- 
ture in the suit land? 

8. Are: the plaintiffs entitled to get.a 
decrée as claimed? 

9. What relief, if any, are the plain- 

tiffs entitled to?” 
The Issues Nos. 1, 2, 3 and 4 were decided 
by both the Courts below in favour of 
the plaintiffs and the Issue Nos. 5 to 9 
were decided against the plaintiffs, 


5. The trial Court held ‘that the 
date of compromise became effective on 
and from 8-8-1963 and not from 24-7- 
1963 and as such, the period of six 
months within which the defendants 
were:to construct the house started from 
8-8-1963.. The trial Court further held 
that the plaintiffs’ violated the terms and 
conditions -of the sulehnama by entering 
into the premises and taking .over -pos~ 
session within six months from 8-8-1963. 
The trial Court. held that within one 
month of the sulehnama the plaintiffs 
violating the terms thereof occupied the 
cookshed The trial. .Court further held 
that. the plaintiffs entered into the pre- 
mises in violation of the terms of the 
agreement without executing the keraya- 
nama which amounted to the violation of 
the terms of the sulehnama, ‘The trial 
Court further held that whatsoever were 


_the terms and ` conditions’ of the suleh- 


nama, the plaintiffs accepted the hold- 
ings in-the then existing condition and 
did not. serve any notice to the. -.defen- 
dants to fulfil the terms and conditions 
of the sulehnama, In view of the. violat- 
tions of the, terms of the. sulehnama, the 
trial Court held that the plaintiffs were 
disentitled to get any relief either in the 
form of specific performance of contract 
or by way:of damages, The trial Court 
also -held: that the plantiffs, after.the con- 
struction ofthe house by the defendants 
accepted the position that they were. the 
tenants under the defendants and con- 
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tinued to-remain as such, The appellate 
Court -also held that the sulehnama be- 
came, operative only from 8-8-1963 and 
the plaintiffs themselves violated the 
terms of the sulehnama. The first appel- 
late Court further found that the present 
defendants were entitled to get khas pos- 
session of the premises on and from 8-8- 
' 1963 and to remain in khas possession 
until six months therefrom but the 
plaintiffs violated the terms of the suleh- 
nama by entering into the premises with- 
in one month from the date and held 
that the trial Court was correct in hold- 
ing the plaintiff were themselves res- 
ponsible for the violation of the terms 
and as such, they are not entitled to get 
any relief whatsoever, The first appellate 


Court:also found that plaintiffs were 
recognised -as tenants by the defen- 
dants and were occupying the hold- 


ings under the defendants having taken 
over the possession of the holdings in the 
then condition and they having derived 
the benefit of such possession and hav- 
ing violated the terms of the agreement 
were not entitled to get any relief inas- 
much as the plaintiffs themselves failed 
to perform their part of the contract and 
they were estopped from demanding the 
performance by the defendants, 

6. Therefore, there are concurrent 
findings of fact by both the Courts be- 
low that (1) the sulehnama was operative 
from 8-8-1963 and not from 24-7 1963; (2) 
the plaintiffs have failed to perform 
their part of the contract and not 
only failed to perform their part, 
they, themselves violated the terms 
of the sulehnama and are not en- 
titled to get any relief either by way of 
specific relief or damages or any other 
reliefs, ; , 

7. Mr. S. K. Senapati, the learned 
Counsel appearing on behalf of the ap- 
pellants entirely and exclusively con- 
centrated on the following points before 
me: i 


(i) That the findings of fact that the 
plaintiffs have violated the terms. of the 
contract was entirely based on a wrong 
interpretation given by the trial Court 
as to the date of the operation of Ext. 2 
the “sulehnama.” -According to the learn- 
ed Counsel, on a true’ and correct inter- 
pretation of the document and taking in- 
to consideration the facts and surround- 
ing circumstances, the 
should have held that in fact the suleh- 
nama became effective on and from 24-7- 
1963, the date on which it was written 


Courts below’ 


ALR. 


and not on the which date on which it 
was submitted to the Court for recording 
a decree in terms of the said deed of 
compromise, s . 
Gi) That in any view of the matter, 
the latrine not having been constructed 
by the defendants 
six months from 8-8-1963, the. plaintiffs 


within the period of 


at any rate are entitled to get the relief 


sought for; at least- in respect of the 
latrine in question. 

(iii) That apart from the question of 
the plaintiffs’. right based on contract, 
they were entitled to get relief under 
equity. . 

8. Besides the aforesaid points no 
other points have been urged by the 
learned Counsel for the appellants, 

9. Realising the position that the 
finding arrived at by the Courts in re- 
gard to the violation of the terms and 
conditions being finding of fact and this 
being a second appeal the learned Coun- 
sel very rightly did not invite me to dis- 
turb the said findings, His main ground 
of attack in regard to Point No. 1 was 
that the Courts below erred in holding 
that the period: of six months commenced 
from 8-8-1963. His submissions are that 
the agreement was written on 24-7-1963 


and it became effective and operative 


against the parties on and from 24-7- 
1963 and once if it be held that the com~ 
promise deed: was effective or operative 
from 24-7-1963, the findings of the Courts 
below that the plaintiffs violated the 
terms of the agreement - cannot operate 
as a bar for the plaintiffs to get the re- 
liefs in the present suit. The : learned 
Counsel means to say thereby that if the 
date of commencement of the compro- 
mise is taken as on 24-7-1963, on a true 
and correct interpretation of the suleh- 
nama, the findings as to the violation 
made by the plaintiffs - of the terms 
of the agreement as found by the 
Court below cannot be sustained and 
that the judgment and decree of the 
Courts below are liable to be- set 
aside and a decree for either specific per- 
formance of the contract or the damages 
and/or both must be passed in favour of 
the plaintiffs. The learned Counsel ap- 
pearing on behalf of the respondents 
submitted that the said findings of the 
Courts below as to the date’ on. - which 
the terms of thé compromise should be 
effective or operative-are all based on 
question of facts and as such the appel- 
lants are not entitled to agitate the ques~ 
tion in a second appeal-in view of the 
very limited scope of this Court, Let me 


av 
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examine the contentions: raised by the 
learned Counsel for the Appellants and 
try to consider ʻas to how far -they are 
sustainable, The findings of fact conclu- 
ded by the Courts below are that within 
a month from 8-8-1963, the plaintiffs oc- 
cupied the kitchens and continued to re- 
main there, Therefore, whether in fact 
the terms were operative on and from 
24-7-1963 or not, the findings of the 


Courts below that the plaintiffs them- 


selves violated the terms of the compro- 
mise is also established even if the date 
of operation of the compromise is assum~ 
ed as on 24-7-1963 and not on 8-8-1963. 
As such, I hold that the contention of the 
earned Counsel for the appellants is not 
sustainable, In fact, the compromise deed 
does not expressly specify the date of 
operation and/or commencement of the 
terms of the deed, When there is no 
date of commencement in the deed itself, 
the said date is to be understood on per- 
usal of the deed itself, the. facts and the 
the surrounding circumstances of the 


case and also how the parties understood . 


and acted upon it, Ext, 2, the sulehnama 
is an application made before the Court 
containing reciprocal promises and it 
concluded with a prayer that in accord- 
ance with the terms and _ conditions’ of 
the sulehnama in question the Court may 
be pleased to decree the suit and treat 
the sulhenama as-a part of the decree. 
It is the case of the. plaintiffs that in 
terms of the compromise, the Court pass- 
ed an order directing that the agreement 
be recorded and thereafter passed a 
decree in accordance therewith, It may 
be stated here that the- present defen- 
dants agreed to withdraw the suit on 
compromise and such withdrawal of the 
suit became effective on and from 8-8- 
1863 and not from any other earlier date. 
It is therefore clear that it was an ap- 
plication made to the Court under O, 23 
Rule 3 of the Code of Civil Procedure 
effect to the com- 












formed the part of the decree, It is well 
known that without the stroke of the 
judicial pen no order of this nature can 
be passed under O, 23 R. 3 of the Code of 
Civil Procedure and that in the absence 
of any other intention of the. parties ap- 
earing from the sulehnama or the ap- 
plication it must be held that it became 
effective on and from the date on which 


these circumstances, I hold 
that on the facts and circumstances of 
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this case the Courts below were justified 
in coming to the conclusion that the ap- 
plication and/or the sulehnama became 
effective and operative on and from 
8-8-1963, Apart from the above, it is 
abundantly clear from the :evidence on 
record to ‘show that the parties under- 
stood the correct date of commencement 
of Ext. 2, It was the clear and specific, 
case of the defendant that he understood, 
that the date of commencement of Ext. 2.1 
was on and from 8-8-1963, Therefore, one, 
of the parties understood the date as on’ 
8-8-1963. Let me now consider as to what 
the plaintiffs understood as to the date 
of commencement or operation of the 
agreement, The finding of the learned 
Munsiff as to what the plaintiff No. 3 
understood as to the date of commence- 
ment of Ext. 2 is quoted herein' below:— 

“The plaintiff No, 3 in his deposition 
says that within one month from the 
date of filing of sulehnama, they were 
to pay arrear rent and the advances. He 
further says that within 6 months from 
the date of filing of sulehnama the con- 
struction of the house was to be’ made.” 
These findings of the learned Munsiff 
have not been challenged by the learned 
Counsel appearing on behalf of the 
plaintiffs. I have also checked up the 
evidence and I find that the said finding 
is based on evidence, As such, besides 
the defendants, the ‘plaintiff No, 3 also 
understood that the sulehnama was to 
commence on and from 8-8-1963 and not 
from 24-7-1963, Under these circumstan- 
ces, when the plaintiff No, 3 as also the 
defendants clearly understood that the 
date of commencement of the sulehnama 
was on and from 8-8-1963, I have no 
other alternative but to hold that the 
findings arrived at by the Courts below 
on the point must be sustained. The evi- 
dence of the plaintiff No. 3 is a-clear 
admission, Apart from that, the most 
reasonable interpretation of the com- 
mencement of the terms of the agree- 
ment was given by the Courts below. It 
was well-nigh impossible for the plaintiffs 
of the present suit to give up possession 
on and from 24-7-1963 in terms of the 
agreement until-the same was duly re- 
corded by the Court, Similarly in the 
absence of any decree in terms of the 
sulehnama the defendant of the present 
suit could not have commenced any con- 
struction on the land from . 24-7-1963, 
when in regard to the same subject mat- 
ter there was a pending suit before the; 
learned Munsiff, It-is not also the case of 
the plaintiffs that they-on and from 
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24-7-1963 gave up possession of the hold- 
ings, Even in the plaint it was never 
averred that the sulehnama became effec- 
tive on and from 24-7-1983 and not from 
8-8-1963, Be that as-it may, having consi- 
dered all the facts and circumstances of 
the case and taking into consideration all 
relevant matters on record, I arrive at 
the irresistible. conclusion that the find- 
ings of the Court below that the suleh- 
nama became effective and operative on 
and from 8-8-1963 are very much justi- 
fied. Under these circumstances, in view 
of the clear findings of facts arrived at 
by the trial Court that the plaintiffs fail- 
ed to perform their part of the contract 
and further violated the terms thereof 
must also be sustained and as such, I reject 
the first contention of the learned Coun- 
sel for the appellant as not sustainable. 
Im connection with the point above, the 
learned Counsel for the appellant cited a 
decision reported in AIR .1960 Madhya 
' Pradesh 280, Ram Juwan v,. Devendra 
Nath Gupta, in support of his above con- 
tention, The Single Bench decision of the 
Gwalior Bench of Madhya Pradesh High 
Court referred to above, in my view, is 
not at all applicable to the present case. 
The decision lays down that when there 
is a consent decree containing terms that 
do not relate to the suit, such terms can- 
not be enforced in execution of the 
decree but it may be enforced as a con- 
tract by a separate suit, The Courts be- 
low have never found that the relevant 
terms and conditions of the sulehnama 
related to the subject-matter of Title 
Suit No. 17 of 1963, In fact, there is no 
issue to the effect that the suit is not 
maintainable and. that an application 
under Section 47, C.P.C. was the only re- 
medy available to the plaintiffs. On the 
contrary the Courts below have held 
that the suit is maintainable, Under 
these circumstances, I hold that the deci- 
sion cited is not at all to the point. 





10. The next contention of the 
learned counsel is based on the -findings 
of the Courts below that the defendants 
did not construct the ‘latrine at all, The 
Courts below have held that the plain- 
tiffs were primarily responsible for the 
breach of the agreement and as such 
they were not entitled to get any relief. 
Till that finding is there, the plaintiffs 
are estopped from getting any relief in 
respect. of the latrine as well, I have 
perused the records of the case and I 
find that there was a pre-existing latrine 


even during the previous suit as well. 
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The stipulation as contained in the 
agreement was that on construction of 


the house and the kitchens the defen- 
dants shall be entitled to get rent át the 
rate of Rs, 40/- per month from each of 
the plaintiffs, Therefore, the term of the 
rent was based on the construction of 
the house and the kitchens and was not 
dependent on the construction of the 
latrine in question. There is a stipulation 
in the agreement providing that in de- 
fault of the construction of the house 
and the kitchens the plaintiffs shall be 
entitled to get the construction done 
through the intervention of the Court, 
but there is no such penal clause in re- 
gard to the construction or non-construc- 
tion of the latrine, In regard to the con- 
struction of the latrine, the item is loca- 
ted in a completely separate and detach- 
ed place The stipulation was that in 
place of old latrine the defendants were 
to construct a new pucca latrine, Now, 
the findings of fact concluded by the 
Courts below are that before the period 
of six months the plaintiffs themselves, 
in violation of the terms of the agree- 
ment, have taken over possession of the 
premises and committed various other 
breaches, Under these circumstances, I 
feel that the Courts below were. justifi- 
ed in not granting the relief sought for 
by. the plaintiffs in respect of the latrine. 
Apart from the above, it is apparent that 
the plaintiffs themselves realised that if 
at all they were entitled to get any relief 
in the form of specific relief or damages, 
they were entitled to get it on account 
of the defendants’ default in construct- 
ing or completing the construction of the 
house and the cook-sheds in strict com- 
pliance with the specifications contained 
in Ex. 2 and not in respect of the latrine, 
in view of the stipulations contained: in 
Ext. 2, This is quite evident’ from the 
issues themselves. The Issue No, 5- is 
very relevant for the purpose. The said 
Issue specifically mentions the house and 
the cook-sheds but does not include the 
latrine, As such, the question of non-con- 
struction of the latrine was never an 
issue before the. Courts below at any 
time. The plaintiffs also did not ask the 
Court to frame an issue in that regard. 
Under these circumstances, the plaintiffs 
are not entitled to get any relief for 
non-construction of the latrine as well. - 


1i. The last point, 
the plaintiffs are entitled to get relief in 
equity has not been very seriously con- 
tended by the learned Counsel, He has 


namely, that , 


\ 
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_not contended seriously on the score 
that there are specific and clear findings 
of the Courts below that the plaintiifs 
did not come to Court with clean hands 
and that they were themselves respon- 
sible for the breach of the agreement. 
Under these circumstances, I hold that 
the plaintiff are not entitled to get any 
relief sought for by them, 

12. In the result the appeal is dis- 
missed and the judgments of the Courts 
below are affirmed. On the facts and 
circumstances of the case I leave the 
parties to bear their respective costs, 

Appeal dismissed. 
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Suklal Deb Barman, Appellant v. 
Kalaram Malakar, Respondent, 
Eist Appeal No, 72 of 1966, D/- 5-3- 


(A) Negotiable Instruments Act 
(1881), Section 118 (a) — Suit on pro- 
note — Execution admitted—Presumption 
is that the hand-note is for consideration 
= Burden is on the defendant to prove 
absence of consideration, 

Once the consideration is admitted 
or proved, it is not material whether it 
was paid at the time, before or after the 
execution of the hand-note. 


What the. law. requires is that the 
hand-note was executed for considera- 
tion, It is sufficient if the .. consideration 
is admitted or proved to have been paid 
either at the time of or before or after 
H execution of hand-note, Para 6) 


E 


f Œ) Evidenes. Act (1872); S 34 — En- 
tries in the books of account — Admis- 
sibility — Proof that the entries have 
been regularly kept in- course of business 
is necessary, 


Though statement made by a “person 
in his.own favour, -whether oral or docu= 
mentary js. normally - -not . admissible in 
evidence. the entries.in the books of ac- 
counts if proved to have. been. regularly 
kept in due course of.. business are ad- 
missible under Section 34, (Para 8) 


*(Against judgment and decree passed by 








B. R..Das Sub, J; Cachar Silchar in 
Money Suit No, 21 of 1965, “D/- 31- 3- 
1966.) i 
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Where the borrower maintained the 
accounts only after the alleged repay- 
ments by him and also there was evi- 
dence to render the accounts suspicious 
and to show that the accounts had been 
prepared to create the defence, the books 
of accounts were held not admissible 
under the Section (Paras 8, 9) 

J. P, Bhattacharjee, for Appellant; 
K. P. Bhattacharjee, for Respondent. 

JUDGMENT:— This appeal is by 
the defendant and is directed against the 
judgment and decree passed by the 
Subordinate Judge, Cachar, in Money 
Suit No. 21 of 1965, i 

2. The facts briefly are that the 
defendant borrowed from the plaintiff, 
on 31-7-63, Rs, 6,000/- by executing three 
hand-notes, each for Rs. 2000/- promis- 


_ ing to repay the amounts on demand with 


interest at the rate of 5 per cent per 
month, According to the plaintiff the 
three hand-notes were executed by the 
defendant onthe same date.for the con- 
venience of repaying the amounts, The 
plaintiff’s further case is thatthe defen- 
dant borrowed another sum of Rs, 1,000/- 
from him on 17-5-64 without any docu- 
ment and promised to repay this sum 
also with interest, As the defendant has 
failed to pay the amount in spite of de- 
mands, the plaintiff. has filed the present 
suit for Rs, 8,500/- inclusive of interest. 


3. . The defendant has filed a writ- 
ten statement resisting the plaintiff's 
suit, His material pleas are that he is a 
big businessman dealing in dry fish, The 
plaintiff also, at the relevant time, had 
business in dry fish, but he has closed 
his business in fish in "preference to 
business of money-lending. His case is 
that he borrowed from the plaintiff 
Rs, 2,000/- on 14th Jaistha and Rs, '1000/- 
on 13th Ashara of 1370 B, S: without 
documents, The defendant again reques~ 
ted the plaintiff for a loan of Rs, 3,000/- 
but the plaintiff agreed to pay that 
amount later on and asked the defendant 
to execute the three hand-notes on 31-7- 
63 for Rs..6,000, for the amount of Rupees 
3,000/- already taken and for Rs, 3,000/-, 

which was promised to be paid later, Ac- 
cording to.the defendant, no money was 
paid -on 31-7-63 except a,small sum of 
Rs. 5/-, Later on, it is pleaded, the plain- 
iff paid him Rs, 2,500/- on 21st Sravana, 
Rs, 300/- on 2nd Sravana, and Rs, 200/- 
on. 25th Sravana: In effect the defendant 
has admitted the.- receipt of Rs, 6000.00 
Rs. 3000.00 before, and Rs, 3000/~ after, 
the. execution of. the hand-notes, The -de- 


r 
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fendant takes the plea of payment of 
Rs, 2250/- on different dates during 1370 
B. S., and of Rs, 2060/- on different dates 
during 1371 B. S, According to him there 
was a balance of Rs, 1695/- only to be 
paid to the plaintiff, after he had paid 
Rs, 4310/- in all, Hé further pleads that 
after payment of Rs 4310/-, he demanded 
back the two hand notes from the plain- 
tiff in the later part of 1371 B. S., but 
the plaintiff refused to return the hand- 
notes and promised to return all the 
three hand-notes after the entire amount 
was paid, The defendant has stated “...... 
as the defendant was aggrieved the 
plaintiff entered the payment in his A/C 
book”, As the plaintiff did not return 
him the hand-notes he has stopped fur- 
ther repayment, The defendant has de- 
nied the oral loan of Rs. 1000/- alleged 
to have beeri taken on 17-5-64, 

4. The learned Subordinate Judge 
has framed a number of issues of which 
we are- concerned with issues Nos. 5 and 
6,. They are: 

“5 Is the plea of payment by defen- 
dant true? i 

6. Is the story of giving an oral 

loan of Rs. 1000/- by plaintiff to defen- 
dant true?” ' 
After trial he has rejected the pleas of 
the defendant and found the _ plaintiff's 
cage proved and decreed the suit for 
Rs. 8,500/-, as claimed. 

5. Let ug first examine the plain- 
tiffs claim of Rs, 6000/- based on the 
three hand-notes, Before that let us con- 
sider the law on the point. 

6. Section 118 of the Negotiable 
Instruments Act provides a special rule 
of evidence in case of a promissory note. 
It, inter alia, provides: , 
. “118, Until the contrary is proved, 
the following . presumptions shall be 
made: - 


In'a suit on hand-note, if the execution 
thereof is admitted or proved, under 
Section 118 (a) of the Act, there shall be 
a presumption that the hand-note is for 
consideration, and the burden is on the 
defendant to prove the absence of consi- 
deration, In the instant case the defen- 
dant has admitted the execution of the 
three hand-notes ` proved as Exts. 1, 2 
_and 3. The defendant has also ‘admitted 
the receipt of the considerations: there- 
for, namely, the entire s s 
6;000/-, covered’ ‘by thé three ‘hand-notes. 


sum. of Rupees. - 


‘A.ER. 


He has pleaded that no money was re-. 
ceived by him from the plaintiff when 
he executed the hand-notes, It is not 
necessary that - the consideration of a 
hand-note must be paid by the lender to 
the borrower at the time of the execu- 
tion of the hand-note, What-the law re- 
quires is that the hand-note was execu- 
ted “for consideration”, It is sufficient if 
the consideration is admitted or proved 
to have been paid either at the time of, 
or before, or after, the execution of the 
hand-note, In the instant case when the 
defendant has admitted the receipt of 
the considérations of Exts, 1, 2 and 3, 
the burden, under the law, is on the de- 
fendant to prove the repayment. Further, 
when he has taken the plea of payment, 
the burden is all the more on him to 


prove it, 


7. To prove the repayment of the 
loan of Rs, 6,000/-, the defendant has 
proved Exts, B (7) to B (11) and D (1) 
to D (3), which are entries in his what 
are called books of accounts, D.W. 5, 
Ramesh Chandra Biswas, has proved the 
accounts, His evidence is that he used to 
write the accounts of the defendant and 
also of some other persons on the basis 
of payment of remuneration, He was 
writing the accounts of the defendant 
since Magh, 1369 B. S, He has proved 
Ext, A (1) being the defendant’s account 
in the name of the plaintiff. He used to 
write the accounts of the defendant twice 
a week from notes kept by the ‘“defen- 
dant’s people”, According to him the en- 
tries were first entered in Jamakharas 
khatas and then posted from Jamakharas 
khatas to the Khatain, Ext. B is the Jama- 
kharas khata for the year 1370 B.S. and 
Ext. A is the Khatian, He has proved Ext. 
B (7) showing payment of Rs, 100/- on 
4-8-63; Ext, B (8) showing payment of 
Rs. 900/- on 26-9-63; Ext. P (9) showing 
payment of Rs, 450/- on 2-2-64; Ext 
B (10) showing payment of Rs, 300/- on 
25-2-64; and Ext, B (11) showing pay- 
ment of Rs. 500/- on 8-3-64. He has also 
proved Ext, D (1) showing payment of 
Rs, 500/- on 17-7-64; Ext. D (2) showing 
payment of Rs, 560/- on 30-8-64; and 
Ext, D (3) showing payment of Rs. 1000/- 
on 22~-9-64. The total amount shown to 
have been paid under the above entries 
is Rs, 4310.00. The original books of ac- 
counts, namely, Exts, A, B, C and D, are 
not in Court, The parties: also did not in- 
sist that they should be -called for and 
examined by the Court, Ae! etd 
8. - -The statement’ made by a pers 
son in-higs:sown: favour,.. whether oral-or 
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documentary, is normally not ‘admissible 
in evidence But under. Section 34 of the 
Evidence Act entries of books of account 
regularly kept in due course of business 
lare admissible. The ` books of account to 
be admissible under Section 34 must be 
proved to have been regularly kept in 
‘course of business, In the instant case 
D.W. 1, who is the defendant, or D.W., 5 
who has deposed that he wrote the ac- 
count books of the defendant, have not 
deposed that these accounts were regular- 
ly kept in course of business. In the ab- 
sence of Exts. A; B, C- and D, this Court 
is also not in a positior’ to see whether 
they appear to have been regularly kept 
in course of business, 

The defendant has stated in his writ- 
ten statement’ that as after repayment of 
Rs, 4310/~ to the plaintiff, on his (defen- 
dant’s) demand for the return of the 
two hand-notes, the plaintiff declined to 
do so ‘on. the .plea of returning all the 
three hand-notes after the entire money 
was paid he entered the payments in his 
accounts, He has stated: “As at this, the 
defendant was very much displeased 
(with) the plaintiff for the satisfaction of 
the defendant, the defendant’s repaid 
money was , kept as realised as per his 

account, The truth of the "statement of 
the defendant will be proved as soon as 
the plaintiff's account is submitted be- 
fore the Court”, 

On his own statement, therefore, the 
defendant maintained the accounts after 
the alleged repayments of the sum of 
Rs, 4310/-, that is to say, after 22-9-64. 

is shows that he prepared his books 
of account containing, inter alia, Exts. 

(7) to B (11) and Exts, D (1) to 

D (3) after 22-9-64. These -books of ac- 
counts, therefore, are not regularly kept 
in course of business and, as such, -not 
admissible under Section 34 of the Evi- 
qente acts $ 





9. That apart, Exts. 5, 4, 6 and 7 
render the accounts suspicious and show 
that the accounts including the exhibited 
entries were prepared to. create evi- 
dence in support of the defence, Ext. 5 is 
the office copy of a notice issued by the 
plaintiff to the defendant. Shri J. P. 
Bhattacharjee, learned counsel appearing 
for the appellant, submits :that Ext., 5 
is not admissible Ext 5 was. admitted 
without ‘objection. The. - 
evidence has stated -that prior to Ext.. 4 
which was the 
issued- by-his- lawyer, he had: issued the 
“noti¢eg “demanding repayment : of the 
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- plaintiff in his - 


office copy of-a notice . 
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money and Ext. 5 was. the copy of- that 
notice. Ext, 5 (1) is the postal receipt of 
the letter sent by registered post; Ext, 
5.(2) is the postal acknowledgment show- 


ing receipt of Ext. 5 by the . defendant, 


The plaintiff does not known English Exts. 
5 D and 5 (2) are in English, They are 
public documents being issued by. public 
authorities and come from proper cus- 
tody. Ext, 5 (2), the acknowledgment 
receipt, purports to contain the signature 
of the defendant as receiving the letter. 
Although the defendant has denied re- 
ceipt of Ext..5 (the contents of Ext. 5 
was read. out to him and he has stated 


` that he received no such. letter), he did 


not deny his purported signature on Ext. 
5 (2). Ext. 5 (1) shows that the plaintiff 
demanded of him Rs. 6,000/- of the. hand- 


notes together with the oral loan of 
Rs, 1,000/-, 
Another submission. of Mr. Bhatta- 


charjee is- that Ext, 5 has not been pro- 
ved in accordance with law, as admitted- 
ly it being not in the hand of the plain- 
tiff, but in the hand of his employee, 
Kamapada, who was not examined, The 
plaintiff, although illiterate in English, 
is literate: in Bengali language. and he 
can read Ext, 5, which is in Bengali. As 
such, - examination of Kamapada is not 
essential. In my opinion Ext, 5 is admis- 
sible and duly proved, Ext, 5. was dated 
16-12-64, 


Ext. 4 dated 16-1-65 is a notice issu- 
defendant by the plaintiff 
through his advocate, This was admitted 
under objection. The objection was that 
the original of Ext, 4 was not called for. 
Under Section 66 (1) of the Evidence 
Act when a document to be proved is it- 
self a notice, original need not be called 
for and oe evidence can be given. 
As such,: Ext, 4 is not inadmissible. By 
Ext, 4 also the: plaintiff demanded the 
amount of Rs, 6,000/- of the hand-notes 
together with ‘the stipulated interest and 
also the ‘amount of the oral loan of 
Rs, 1,000/-. It was stated in Ext, 4 that 
the defendant requested time for pay- 
ment of: the loan, but as the plaintiff 
urgently needed the’ amount, he (defen- 
dant) was requested to make the pay- 
ment within one week from the date of 
the receipt of- the notice; else, it was 
threatened, that the plainitff would take 
recourse to Court of law, and in that case 
the defendant - would be” liable for cost 
and- compensation. ` 

. Ext, 6 dated 4-2-65 is a  post-card 
written to the plaintiff by .the defendant. 


Although. this,‘ letter or “not: spécifically: ~- 
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mention about any hand-notes or the 
amount of the loan covered by the hand- 
notes or the oral loan of Rs, 1,000/-, the 
defendant has stated in it that he would 
pay the amount within the months of 
“Phalguna and Chaitra”. He has further 
stated “it would be a matter of shame if 
you are. to' realise my dues with the help 
of Court”, 


Ext. 7 is another letter written by 
the defendant’ to the plaintiff Ext. 7 is 
dated 25-1-65, In that letter he has, inter 
alia, written — “......... before about 1/2 
months, I wrote a letter to you, I could 
not keep my words given in that, The 
condition of any work and business here 
isnot good Whatever the case may 
‘tbe, I shall, in any way, clear up your 
entire principal and interest to you 
within the month of Chaitra next. Rest 
assured in this respect, Please do not 
_spend money for nothing. Even in case 
you spend money you will get your 
money in the month of . Chaitra, and if 
you do not spend money then also you 
will get your money in the month ‘of 
Chaitra. This- is quite certain, This is my 
last letter’ Now you please consider what 
you think fit, I have got - money suffi- 
cient to clear up your principal and in- 
terest, - If there be need even by closing 
my business I shall not hesitate to pay 
up your‘entire due 

On the back of the letter he further 
wrote: “Be kind enough to allow some 
time, because when such a period has 
been elasped. I shall pay up-your dues 
in'any ‘way, This‘is a true fact.” - 


10. As stated above the _ plaintiff's 
notices of demand were issued on 16-12- 
64 and 16-1-65,. and the defendant’s let- 
ters are. dated, 25-1-65 and 4-2-65, 
By the above notices >the : plain- 
tiff very unambiguously demanded the 
amounts of Rs. 6,000/- and Rs, 1,000/-. In 
none of the letters, Exts..6.and 7 which, 
internal evidence. shows, are replies to 
Exts, 5 and 4, the defendant pleaded 
payment of Rs 4310/-, nor has he denied 
the alleged oral loan of Rs, 1,000/-, Al- 
though Exts. 6 and 7 by themselves alone 
may not be held to:be sufficient admis- 
sions by the défendant of his _ liabilities 
to the plaintiff, they are strong circum- 
stantial evidence’ negativing his plea 
taken in the written statement, Exts. 6 
and 7 also’show the defendant’s books of 
account were prepared for the. purpose- of 
the defence, 

. iL. With regard to. Hig amount of 
Rs, 1,000/- although Sarfai, who was al- 
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leged to have been present at the time 
of the payment of the loan, has not been 
examined, I do not have adequate rea- 
sons to disbelieve the evidence of the 
plaintiff, particularly when this amount 
has not been denied by the defendant in 
his letters, Exts, 6 and 7. 


12. In the result, this appeal fails 
and is dismissed with costs, 


Appeal dismissed. 
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(A) Letters Patent (Calcutta as ap- 


plied to Gauhati) — Letters Patent Ap-. 


peal from decision of Single Bench Judge 

in’ first appeal — Cross-objection lies. 
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80 Rel, on, AIR 1957. All 48, Dissented 
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A. K. Laskar, for Appellants; A. M, 
Mazumdar ‘and M. A. Laskar, for Respon- 
dents, : 

SARMA, J.:— This is a Letters Patent 
Appeal - against the judgment and decree 
of the learned Single - Judge dated 8th 
August, 1974 passed in First Appeal No. 
45 of 1965 modifying the decree of the 
trial court., 


2. The plaintiffs brought the euit 
for declaration. of his title to the suit 
land, for confirmation of ` possession 


*(From decision of M. C. Pathak C. J, in 
F., A No. 45 of 1965, D/- 8-8-1974). 


CT/CT/A739/76/CWM 


AIR 1926 Mad 316 = 
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thereon as well as for partition, The 


suit land originally appertained to cades- . 


tral patta No, .129 which stood in 
the names of two -brothers, -namely, 
Anchal Mea, predecessor of the plaintiff 
and Latu Mea, predecessor of the defen- 
dants, The patta covered an area of 74B. 
19K, arid 4Ch. The cadestral ‘patta was 
resurveyed in five pattas during the first 
resettlement operation, The five reset- 
tlement pattas are first R, S. Patta Nos. 
165, 179, 180, 181 and 182, These five 
R. S. Pattas were again resurveyed 
during the. second resettlement opera- 
tion in nine pattas, namely, second R. S. 
Patta Nos, 261, 248, 249, 250, 251 231 
240, 253 and 254, The original pattadars, 
namely, Anchal Mea and Latu Mea died 
leaving several heirs, each, Although 
each of them left several heirs, there is 
no dispute now that the plaintiff Mosaid 
Mea who was the son of Anchal Mea 
came to be the owner of the entire land 
falling in the share of Anchal Mea by 
. right of inheritance as well as by pur- 
chase from other ` co-sharers, - Similarly, 
although there were various other heirs 
left by Latu Mea, there is no dispute’ that 
the present defendants have become the 
owners of the entire share ' of Latu Mea 
by inheritance. as well as PY euchere 
irom other co-shares, - 


3. According to the RET his 
predecessor Anchal Mea had 46B.4K. 6Ch. 
of land in Cadestral Patta No: 129 and 
his brother Latu Meg had only 28B, 14K. 
14Ch. of land: Besides 46B. 4K, and 6Ch. 
of land left by Anchal Mea, the plain- 
tiff claimed in the plaint another 4B. 
14K. 3Ch, of-land by purchase from some 
of the heirs ‘of Latu Mea under three 
sale deeds, Thus the plaintiff claimed 


50B. 18K.-19Ch‘ of land im the’ disputed. 


pattas by right ofinheritance and pur- 
chase As 1B, 14K. 10Ch, and 16G. of 
land, out of the aforesaid area, wag erod- 
ed by river, the plaintiff prayed for a 
declaration ‘of “his title to 48B. 3K. 
14Ch; and 4G, of land in the disputed 
pattas and also for confirmation - of his 
possession ° ‘and partition’ pols 


4, The defendants’ case ‘is that the 
two, brothers, Anchal Mea ‘and Latu Mea 
were the owners of equal interest in the 
disputed’ cadestral patta ‘No, 129, The dé- 
fendants’ further case is that by his pur- 
chase under 3 sale deeds Exts .10, 11’ and 
18 the plaintiff could not acquire any 
interest over 4B. 14K and ~ 3Ch, of land 
as the defendants had earlier: repurchased 
this land from: Khurshed Ali'to whom 
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their Pregeceseor Ae: Mea had sold the 
same, 

5. Both the parties adduced oral 
as well as documentary ‘evidence in sup- 
port of their respective cases and on a 
consideration of the same the learned 
Subordinate Judge. decreed in full the 
plaintiff's suit, ie in respect of 49B. 3K. 
14Ch, and 4G. of- land in the. disputed 
patta, Being aggrieved by the decree of 
the trial court the defendants filed an 
appeal before. this Court, which was 
heard and disposed of by a single Judge, 
as indicated above, by his judgment dated 
8-8-7402" 


_ 6 . On a consideration of the: evi- 
dence on record, the. learned single Judge . 
held that the predecessors of both the 
parties, namely, Anchal Mea and Latu 
Mea held equal interest in the cadestral 
patta ie, 37B. 9K. 10Ch, of land each. 
He also found that the plaintiff acquired 
his interest to an areg of another 3B. 
10K by. purchase under 3 sale deeds mark- 
ed Exts, 10, 11 and 18, Thus the learned 
Judge found that the plaintiff had his 
interes; over.an area of 40B, 19K. and 
10Ch. of land in the disputed pattas, But 
as an area of 1B 14K, 10Ch, and 16G. 
had been eroded by river out of this 
area, he: decreed the plaintiff’s suit in 
respect of 39B. 4K, 15Ch. and 14G, only. 
7. . It may be mentioned here that 
during the pendency of the : appeal the 
original plaintiff-respondent Mosad Mea 
having died, his legal representatives 
were subStituted as respondents, . 
©- 8 Being aggrieved by the decree 
of-the learned single Judge, the plaintiff- 
respondents have filed this Letters Patent 
Appeal, The defendant-respondents have 
also filed a cross-objection in respect of 
3B. 10K, of land to which the plaintiff 
was found to be entitled by right of pur- 
chase under sale deeds Has: 10, 11 and 
18. 


9. The iy sali for - determina- 
tion in this appeal is whether the two 
brothers, namely, Anchal Mea ‘and’ Latu 
Mea had equal shares in C, S, Patta No. 
129, ‘as alleged by the defendants or they 
had: unequal shares in the said patta, as 
alleged” by the plaintiff. 

_ 10. It is an admitted fact that 
Anchal Mea and Latu Mea in whose name 
C. S, Patta No. 129 was issued were 
brothers and they inherited . the land of 
the patta from their father, That being 
so, the natural presumption would-be 
that both the. brothers had equal shares 
in the land of the patta, The defendants 
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alleged that before C. S. Patta No, 129 


was issued, the suit land appertained to. 


Khasra patta No, 53/55 which also con- 
tained other lands and at that time Latu 
Mea disposed of some lands from his 
share in the said Khasra patta and that 
is why his share in C, S, Patta No 129 
came to be lesser than that of his brother 
Anchal Mea, The plaintiff, however, 
could not prove that Latu Mea disposed 
of lands from his share to the extent of 
18B or so to bring down his interest in 
the cadestral patta to only 28B. and odd 
as against 46B, 4K, and 6Ch, of his 
brother Anchal Mea, The plaintiff pro- 
ved only one sale deed which was mark- 
‘ed Ext, 56 by which Latu Mea sold 
1 kedar of land ie. 1B. 1K. 4Ch of 
land in favour of two persons, name- 
ly Abdul Rokman Mea Barbhuyan 
and Umed Raja Mea Barbhuyan. On the 
other hand the defendants have proved 
two sale deeds which were marked Exts. 
L and ‘M’ by which Latu Mea purcha- 
sed 5 kedars of land from one Chandan 
Jugini in Khasra patta No. 53/55. The 
contention of the plaintiff that the share 
of Latu Mea in the C. S. Patta No. 129 
was reduced to 28 bighas and odd only, 
as against 46B, and odd of his brother 
Anchal Mea on account of the fact that 
he had disposed of his remaining lands, 
before the issue of the cadestral patta 
could not be substantiated, On the other 
hand the defendants proved the certifi- 
ed copy of a sale deed executed by 
Anchal Mea in favour of the plaintiff and 
his mother on 2-4-1906 before the single 
Judge at the time of hearing of the ap- 
peal by way of additional evidence under 
Order 41, Rule 27, By this sale deed 
Anchal Mea sold 37B. 9K. 10Ch, of land 
covered by C. S. Patta No, 129 ie, the 
disputed patta, In this sale deed, the land 
sold has been > described as, below “the 
land described in the schedule of the 
sale deed measuring 37B. 9K. 10Ch. cover- 
ed by patta No. 129 of village Mohanpur 
Part H of Sub-division Hailakandi, Dis- 
trict Cachar, being the half share of the 
total land of the patta which was my 
originally settled land with revenue of 
Rs, 22/15/6 P., being the half of the total 
revenue of Rs, 45 and As, 15.” The reci- 
tals in this sale deed make: it clear that 
the two brothers had equal shares in 
C. S. Patta No, 129, `. : 


11. - Mr, A, K. Laskar, the learned 
counsel for the appellant submitted be- 


fore us that the aforementioned’ sale deed . 


dated 2nd April, 1906 executed by Anchal 
Mea does not go to show that he had no 


.interest of Anchal Mea in 


A.T. R. 


other land in the patta except 37B 9K 
and 10Ch. of land which he had sold to 
his son Mosaid Ali Barbhuyan and his 
wife Mahat Bibi, He further submitted 
that if his entire land in the patta was 
sold in favour -of the plaintiff and his 
mother Mahat Bibi under the said sale - 
deed, the: plaintiff would have no occa- 
sion to purchase the interest of his two 
sisters, namely, Jarina Bibi and Rabejan 
Bibi under sale, deeds Exts, 7 and 8 which 
were not challenged by the defendants. 


12. In our opinion the recitals in 
the sale. deed dated 2nd April, 1906 exe- 
cuted by Anchal Mea in favour of the 
plaintiff and his mother, are clear 
enough to indicate that he had only half 
share in the patta, ie, to the extent of 
37B_.9K. 10Ch. The other contention is 
also without any substance.. By Ext 7 
Jarina Bibi, a sister of the plaintiff, sold 
6B. 9K. 12Ch to him (plaintiff) and 
similarly by Ext. 8 the heirs of Musst. 
Robejan, another sister of the plaintiff, 
sold to him 6B. 9K. 12Ch, of land. If 
Anchal Mea had 46B; 4K: 6Ch, of land 
in the C. S, Patta No. 129, as alleged by 
the plaintiff, after he had sold 37B. 9K. 
10Ch, of land to the plaintiff and his 
mother by sale deed 2nd April, 1906, he 
would have been left with only 8B, 14K. 
12Ch, of land to be inherited by his wife, 
one son i.e, the plaintiff and two daugh~ 
ters, namely, Jarina and Robejan, In. 
that case Jarina and Robejan could not 
have inherited 6B. 9K. 12Ch. of land, each 


-in C. S, Patta No, 129 from their father 


to be transferred to the: plaintiff after- 
wards under Exts, 7 and 8. If these sale 
deeds are- genuine, the heirs of : Anchal 
Mea gave a go-by to the sale deed dated 
2-4-1906 and treated the entire original 
the patta as 
available for inheritance by all his heirs. 
Be that as it may, it has not beén chal- 
lenged on behalf of the appellants that 
Anchal Mea in fact executed the sale 
deed dated 2-4-1906. In the plaint as well 
as in his evidence, the plaintiff referred 
to this sale but for obvious reasons he 
did not produce the sale deed in court. 
Thus, in any view of the case, we are 
unable to hold that the learned single 
Judge was wrong in coming to his find- 
ing that Anchal Mea and Latu Mea pre~ 
decessors of the plaintiff and the defen- 
dants, . respectively, had equal interest in 
the patta. The learned Single Judge was, . 
therefore, perfectly justified in modify- 

ing the decree of the trial court on the 
‘basis of this finding. This - brings us to 


1976 . 


the cross-objection filed. by- the defen- 
dant-respondents. 


13. The appellants have taken a 
preliminary objection that in a Letters 
Patent Appeal, the provisions of Rule 22 
of Order 41 of the C.P.C, are not appli- 

‘cable and, therefore, no cross-objection 
lies, This question is not free from dif- 
ficulty and the High Courts are not un- 
animous on the point, Prior to the Privy 
Council decision in Sabitri Thakurani: v. 

' Savi, AIR 1921 PC 80, all the High 
Courts before which this question came 
up for consideration, held that no cross- 
objection lies, on the footing that the 
provisions of Order 41 of the C.P.C, were 
not applicable in a Letters Patent appeal. 
In the aforesaid decision the Privy Coun- 
cil held that Order 41 of the C.P.C. is 
applicable to Letters Patent appeal, The 
point for determination in that case was 
whether Rule 10 of Order 41 regarding 
Appellate Courts power to require ap- 
pellant to furnish security for costs is 
applicable in Letters Patent Appeal and 
it was decided in the affirmative, After 
this decision, a Full Bench of the Madras 
High Court in Venkateshan Chetty v. 
Motichand, AIR 1926 Mad 316, overrul- 
ing its earlier decision in Bhimasena v. 
Venugopal, AIR 1925 Mad 725, held that 
a respondent in a Letters Patent Appeal 
from the original side, could file cross- 
objection. Similarly, the Calcutta High 
Court also has held in State of West 
Bengal v, Ruttonjee, AIR 1970 Cal 548, 
departing from its earlier decision in 
Brojendra v, Prasunna, AIR 1920 Cal 776 
héld that O. 41 Rule 22 of the C.P.C. 
was applicable to Letters Patent Appeal 
and therefore cross-objection lies, The 
Lahore High Court has also taken a simi- 
lar view in Khazanchi v. Niaz Ali, AIR 
1940 Lah 438. The Allahabad High Court 
has however taken a contrary view in 
Daropudi v. S. K. Dutta, AIR 1957 All 43 
in spite of the Privy Council decision 
aforesaid, In taking this view the Court 
followed the principle-laid down in its- 

earlier Full Bench decision in Mt, Abhi- 

lakhi v. Sadanand, AIR 1931 All 244, 

where it was held that no application for 
review lies before a Bench hearing an 
appeal from the decision of a single 

Judge, The reason assigned by the Allaha- 

bad High Court in AIR 1931. All 244 for 
taking such view was that procedure is 

one thing and power is another thing A 

Bench hearing a Letters Patent Appeal 

derives its jurisdiction to hear the ap- 
peal from the- Letters Patent and .not 
from the Code, As the Letters Patent has 
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not provided for any review, . the court 
cannot entertain any review petition in 
Letters Patent appeal. For the same rea- 
son, in AIR 1957 All 48 (supra), it was 
held that no cross-objection lies in a Let- 
ters Patent appeal as the Letters Patent 
has not provided for any such cross-ob- 
jection, 

14. We may also mention here 
that the Letters Patent Appeal dealt with 
by the Allahabad High Court in AIR 
1957 All 48 (supra) was from the deci- 
sion of a single Judge in a Second Ap- 
peal As the Lahore High Court obser- 
ved: “The matter might be different in 
the case of a second appeal, for, a Let- 
ters Patent Appeal in such a case is pos- 
sible with the certificate of the Judge 
who heard the case in a single Bench. 
Therefore tee.question of cross-objection 
in such qa case might raise a question of 
jurisdiction as distinct from a matter of 


procedure.” 


15. - . Adopting the reasoning given 
by the Privy Council in Sabitri Thaku- 
rani’s case (AIR 1921 PC 80), though in 
a different .context, we respectfully agree 
with the view taken by the Madras, Cal- 
cutta and Lahore High Courts in AIR 
1926 Mad 316 (FB) AIR 1970 Cal 548 and 
AIR 1940 Lah 438, respectively, that cross- 
objection lies in Letters Patent Appeal 
from a -decision of the single Bench 
Judge ‘in. the First Appeal. 

16. Even if it is assumed that the 
respondent has no right to file any cross- 
objection in such an appeal, the power 
of the Court in dealing with an appeal, - 
to pass any decree and make any order 
which ought to have been passed or 
made, as justice of the case may require, 
is there as provided in Rule 33 of O, 41 
of the C.P.C, Having thus disposed of the 
preliminary objection of the appellants 
we now proceed to decide the cross-ob- 
jection on merits, 


- 17.. As already pointed out, by the 
cross-objection the respondents have 
challenged the decree of the learned 
single Judge in respect of 3B 10K of land 
which was claimed by the plaintiff on the 
basis of three sale deeds, namely, Exts. 
10, 11 and 18. At the time of hearing the 
learned counsel for the respondents chal- 
lenged the decree of the learned single 
Judge in respect of 1B. 3K. 6Ch. of land. 
In this regard his contention was as be- 
low: : : 

. One Khursed Ali. purchased 5B 9K 
6Ch. of land from late Arju Mea, pre- 
decessor of defendants by two.sale deeds, 
namely, Exts, 53 dated 8-4-1920 and Ext. 
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54 dated 18-3-1926. Earlier he had pur- 
chased 2B. 8K. 8Ch. of land from Moirang 
Bibi, a daughter of late Latu Mea under 
sale deed Ext E dated 16-10-1906. Thus 
Khursed purchased in all 7B 17K 14Ch. 
in the disputed patta, Out of this land he 
sold back to Arju Mea 4B 6K Och. of 
land under two sale deeds, namely, Ext, 
1 dated 18-3-26 and Ext. J dated 27-2- 
29. He also sold 2B. 8K; 8Ch. of land to 
his son Mayor on 3-4-38 vide sale deed 
Ext, K. Thus, after these three sales, 
Khursed was left with only 1B. 3K. 6Ch. 
of land alone in the patta, The plaintiff 
claimed to have purchased 2B. 14K. 9Ch 
of land from Khursed under. two sale 
deeds, Exts, 10 and 11 dated 1-5-42 and 
15-3-45, respectively. As at that point of 
time Khursed was left with only 1B, 3K. 
6Ch, of land, the plaintiff could not 
claim more than that area by his pur- 
chase, Having realised this position, the 
plaintiff prayed for a declaration that. 
the sale deed Ext, K (it was also marked 
as Ext, 55) executed by Khursed in 
favour of Mayor Ali is void, The learned 
trial court granted .this prayer, but the 
learned single Judge failed to consider 
this aspect altogether. 


Mr. A. K. Laskar, the learned 
counsel for the respondents challenged 
the claim of the respondents, in their 
cross-objection only on the basis.of the 
sale deed Ext. K. If this document is 
valid, the contention of the respondents 
must be upheld, : 


19. . In its judgment the trial court 
held that this document is not genuine, 
simply on the, ground that Khursed Ali’s 
name was written as executant under 
his ‘Nisan’ and it was not signed by him- 
self and the man who wrote. his name on 
his behalf was also not examined, We 
however find that in the sale deeds Exts. 
10 and 11 which were relied on by the 
plaintiff Khursed Ali's names were simi- 
larly written under his ‘Nisan’ and the 
persons who wrote his name in the sale 
deeds were not examined. It also appears 
that the plaintiff did not challenge the 
sale deed Ext. K at the time of hearing 
and he led no evidence on that point. The 
. trial Judge himself has observed in his 
- judgment at page 45 of the Paper Book 
that the plaintiff did not challenge this 
deed, In these circurnstances We fail to 
understand how the sale deed Ext. K 
could be said to be not genuine. It ap- 
pears the learned single Judge, while dis- 
posing of the appeal inadvertently lost 
sight of this aspect of the case, 
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20. From the foregoing discussion 
it is seen that the plaintiff can get only 
1B, 3K, 6Ch. of land by his purchase un- 
der sale deeds Exts 10 and 11. His title to 
15K 7Ch of land purchased under another 
sale deed Ext, 18 dated 2-7-30 from Arju 
Mea was not challenged by the defen- 
dant-respondents, Thus in all he is en- 
titled to get 1B. 18K, 13Ch, of land under 
the sale deeds Exts 10, 11 and 18 in ad- 
dition to 37B. 9K. 10Ch, of land represent- 
ing original half share in the patta, to- 
talling 39B 8K 1Ch, Out of this area, ad- 
mittedly 1B, 14K. 10Ch, 16 Gondas has 
been eroded by a river leaving only 37B 
13K 6Ch 4 Gondas of land for the plain- 
tiff. 

21. In the result we modify the 
decree of the learned single Judge and 
decree the plaintiff sui; for only 37B. 
13K, 6Ch. and 4 Gondas, The appeal is 
dismissed and the cross-objection is part~ 
ly allowed as indicated above, We how- 
ever make no order as to costs, 

LAHIRI, J.: I agree, 

Appeal dismissed, Cross ob- 
jection partly allowed. 
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ORDER:— This is an application u/s 
115 of the Code of Civil Procedure (here- 
inafter referred to as the “Code”), The 
petitioners were the defendants and the 
opposite party was the plaintiff, The suit 
was for eviction of the defendants and 
filed as far back as in 1963. It is un- 
fortunate that the matter -has not yet 
been disposed of by the trial Court. 


2. The facts which are relevant 
for the the-purpose of this application 
are that the opposite party Mustt. Rukia 
Khatoon isa‘‘pardanashin” lady and she 
appointed her husband as her “attorney” 
to look after her suit, Accordingly the 
plaintiff's husband was looking after the 
present suit and taking all necessary steps 
therein, The age of her husband at all 
relevant period was about 75 years, 

3. It appears that the plaintiff as 
an abundant. caution filed an application 
on 14-9-1974 for postponing the date of 
hearing of her suit which was set down 
for hearing on 16-9-74 on the ground that 
her husband and the attorney of the case 
was ill, Along with the application a 
medical certificate was annexed which 
reads as under: 

“Certified that Md. Brijish Quader 
has been treated here for “Chr, Asthatic 
Bronchitis”, He has been advised rest 
for 10 days with effect from 13-9-74 to 
22-9-74", 

This application was made before the 
then learned Asgistant District Judge 
trying the suit on 14-9-1974. 
reasons best known to the learned Assis- 
tant District Judge, he did not dispose 
of the matter on that day and there is no 
material on record to show as to why it 
could not be disposed of on 14-9-1974 for 
which the application was to be placed 
on 16-9-1974, that is, on the date of hear- 
ing of the suit in question, In any view 
of the matter, it appears from the record 
that on 16-9-1974 the then learned Asstt, 
istri considered the 

















and on perusal of the medical certificate, 
the learned Judge found that there was 
nothing to indicate from the medical 
certificate filed on behalf of the plain- 
tiff that her husband was still ill on 16-9- 
1974 and rejected the application praying 
for an adjournment of the suit, I have 
quoted earlier the medical certificate and 
the same is eloquent enough to indicate 
that the doctor advised Brijish Quader to 
take complete rest upto 22-9-1974, I fail 
to appreciate as to how the then Assis- 
tant District Judge could read something 
hich was evidently not there in the said 
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medical certificate, On that date the then 
Assistant District Judge rejected the ap- 
plication for the postponement of the 
hearing on the grounds, namely, that the 
medical certificate did not show that the 
plaintiff’s attorney was ill on 16-9-1974; 
(2) that the plaintiff was absent and (3) 
that it is an old suit of 1963. 


4, Thereafter the plaintiff filed an 
application under O. 9, R., 9 of the Code 
before the learned Assistant District 
Judge, Nowgong. The application came 
up for hearing and evidence was also led 
in the. proceedings on behalf of the plain- 
tiff which was numbered as Misc. (J) 30 
of 1974, It may be stated here that the 
present petitioners-defendants did not 
adduce any evidence in the said proceed- 
ings On perusal of the evidence on 
record Shri H. N. Hazarika, Assistant 
District Judge arrived at the con- 
clusion that it was a fit case in which 
he should exercise his jurisdiction under 
O. 9, R. 9 of the Code and accordingly 
the learned Judge set aside the order of 
dismissal and appointed a day for pro- 
ceeding with the suit, It may be stated 
here that a cost of Rs, 40/- was awarded 
against the plaintiff. 


5. .The learned counsel appearing 
on behalf of the petitioners-Defendants 
submits that the application purported to 
be under O. 9, R, $ of the Code is in fact 
not an application under the said Order 
inasmuch as the order of dismissal of the 
suit was not made under O, 9, R, 8. His 
second contention is that the impugned 
order dated 22-11-75 is hit by the princi- 
ples of res judicata as contained under 
Section 11 of the Code Civil Procedure. 


6. Heard the argument and perus- 
ed the order, I am of the definite view 
that the order is even handed and fair 
and there is nothing to interfere with 
such a rational order, In regard to point 
No. 1 it appears from the order dated 
16-9-74 that one of the grounds for dis- 
missal of the suit was the absence of the 
plaintiff and as such, it did attract the 
provisions of O, & R, 8. Apart from that 
this was a case in which the husband 
was appointed as an attorney and he was 
looking after the suit on behalf of the 
plaintiff and to all intents and purposes 
the attorney was the plaintiff and in a’ 
case of this nature the Court has juris- 
diction to consider such dismissal as 
a dismissal under Order 9, Rule 8. 
But, however, I am of the definite 
view that the order dated 16-9-74 
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was an order dismissing the suit on 
account of the absence of the plaintiff. 
As such, I hold that the learned Assistant 
District Judge had the jurisdiction ves- 
ted in him by law to pass the order 
under O, 9, R. 9 of the Code. : 

7. In regard to the second submis- 
sion it should not detain me long to dis- 
pose, The provision contained in O, 9, 
R. 9 of the Code is primarily and exclu- 
sively meant for setting aside an order 
.of dismissal of a suit. Under O, 9, R..9 
the plaintiff is to satisfy the Court that 
there was sufficient cause for his or her 
non-appearance when the suit was called 
on for hearing. The Court gets the juris- 
diction to consider an application under 
O. 9, R. 9 only if an order has been pass- 
ed under O. 9, R., 8 of the Code, I fail to 
see as to how the provisions contained 
in Section 11 of the Code can have any 
application in a case of this nature. No 
cogent reason or authority has been sub= 
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mitted by the learned Counsel appearing 
on behalf of the petitioners in support of 
the contention, I hold that no order made 
by a Court under O, 9, R. 8 of the Code 
can be “res judicata” and stand in the 
way of a Court competent to pass an 
order under O, 9, R, 9 of the Code. The 
submission of the Counsel is miscon- 
ceived, 

8. Therefore, I hold that the 
trial court passed the impugned order 
acting within his jurisdiction, The order 
is just, even handed and well reasoned. 

9. I reject the application with 
cost of Rs. 100/-. 

10. Send down the records for an 
early disposal of the long pending suit 
at the earliest convenience of the learned 
trial Court, 

Application rejected. 
ee i 


END 
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` of the mortgage does not bind the mort- 
gagor, In our opinion, this interpretation 
of words occurring in the mortgage deed 
or in any document even subsequent to 
the deed of mortgage -executed between 
the mortgagor and the mortgagee permit- 
ting the mortgagee to induct a tenant, do 
not amount to a.special power conferred 
upon the mortgagee of the type which 
would constitute an exception to the 
general rule stated above, As pointed 
out by Hidayatulah C. J., in All 
India Film Corporation’s case (1969) 
(3) SCC 79) (supra), the words. said to 
constitute such authorization must show 
the intention to. allow the mortgagee ex- 
pressly to create a tenancy beyond the 
terms of the mortgage and unless such 
intention clearly emerges from the words 
of the particular document said to be 
binding on the mortgagor, it cannot 
amount to a concurrence on the part of 
the mortgagor to the granting of the par- 
ticular tenancy by the mortgagee with 
possession, Mere mention in the deed of 
mortgage or any subsequent document 
between the mortgagor and the mort- 
gagee with possession authorizing the 
mortgagee with possession to let out or 
create a lease in respect of the mortga- 
ged property does not amount to confer- 
ment of an express power so as to au- 
thorize the mortgagee with possession to 
create a tenancy which would enure 
beyond the term of the mortgage. There- 
fore, in each particular case whenever 
the question arises before a Court, the 
words in order to amount to.a concur- 
rence on the part of the mortgagor so as 
to bind ‘the mortgagor after the termina- 
tion of the mortgagee’s interest when 
there is a mortgage with possession, must 
clearly and indubitably express an in- 
tention on the part of the mortgagor to 


allow the creation of a tenancy which ` 


would be continuing beyond the period 
of the mortgage, If such intention does 
not clearly. and indubitably appear from 
the terms of the mortgage deed or the 
document executed by the mortgagor in 
favour of the mortgagee with possession, 
the words cannot be said to constitute a 
concurrence on the part of the mortgagor 
.in the action of the mortgagee in grant- 
ing the tenancy, No such _ concurrence 
can be spelt out from the use of general 
words authorizing the mortgagee with 
possession to let out the premises or to 
create a lease in respect of the premises, 
and if the mortgagee with possession in 
exercise of such a right inducts a tenant 
on the mortgaged property, the mort- 
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gagor is-not bound by the lease. As 
pointed out above, in the case before the 
Supreme Court in All India Film Cor- 
poration’s case in terms.the cancellation 
of the rent note on February 8, 1946 al- 
lowed the mortgagee to carry on the 
business of the cinema in any way they 
liked or to give the same on lease to any- 
body else and words of such authorization 
were held by the Supreme Court not to 
constitute a concerrence on the part of 
the mortgagor in granting the particular 
tenancy and it was held that these words 
did not show an intention to allow ex- 


‘pressly the creation of a tenancy beyond 


the terms of the mortgage. In view of 


‘this clear pronouncement of the Supreme 


Court in All India Film Corporation's case 
(supra), we are unable to agree with 
J. B. Mehta J, in Vohra Habsu v. 
Chhaganlal (supra) and with A. A. Dave 
J. in his decision in, Second Appeal 
No. 1028 of 1965 which is under appeal 
in Letters Patent Appeal No. 62 of 1972, 
that these’ words generally authorizing 
the mortgagee with possession to induct a 
tenant during the subsistence of the 
mortgage amounts to such a concurrence 
on the part of the mortgagor to the crea- 


, tion of a tenancy as would bind the mort- 


gagor after the property is redeemed or 
the mortgagee’s interest comes to an end. 


26. We may point out that a Full 
Bench of the Punjab High Court in Jagan 
Nath v, Mittar Sain, AIR 1970 Punjab. 
and Har 104.(FB) has. after examining 
all the cases decided till then formulated 
the following propositions of law, Maha- 
jan J. delivering the main judgment with 
which the other two Judges agreed has 
formulated the points at paragraph 12 at 
page 109:— 


(1) A tenant of a mortgagor, after 

the mortgage, necessarily attorns to the 

mortgagee and thereby becomes a tenant 

of the mortgagee, unless his, tenancy has’ 
been. put an end to by the mortgagor at 

the time of effecting the mortgage. On 

the redemption of the mortgage, he again 

is ‘relegated to his position of a tenant- 
of the mortgagor, 


> t ~ 

(2) The mere execution of a rent-note 
by the tenarit of the mortgagor in favour 
of the mortgagee, after the mortgage has 
been effected, does not create a fresh 
tenancy in favour of the mortgagee, But 
there is nothing to prevent the tenant to 
surrender his earlier tenancy and enter 


_into a fresh contract of tenancy with the 
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mortgagee; and in each case, it will have 
to be determined on evidence, whether a 
tenant of the mortgagor did surrender his 
tenancy. and ‘obtained a fresh tenancy 
. from the mortgagee after. the mortgage 
came. into being. oo 


(3) That a tenant inducted by 
mortgagee remains a` tenant’during the 
continuance of the mortgage and on’ the 
redemption of the mortgage, the tenancy 
comes 2 an end: ` 


(4) That in the. case: of agricultural 

. tenancies, preposition No, (3) does not 
absclutely: hold good.. There is an excep- 
tion to it, namely, that the tenant of a 
mortgagee of agricultural land will conb 
tinue to be its tenant even -after redemp- 
tion provided he has been inducted bona 
fide’ and in the like manner as'a prudent 
owner would - have done for the pro- 
per management of the land. Even in 
such a case, the operation of the lease 
cannot extend beyond the period for 
which it was granted. No lease can be 
granted if there is an express prohtb’tion 
in the movtgege deed. The:onus to prove 


the exception is on the tenant. and unless. 


a clear case is made out in’ favour of the 
exception, the general rule, will prévail, « 


(5) That it is open to a mortgagor to 
Ypermit the mortgagee to induct tenants 
,even beyond the terms of ‘the ‘mortgage; 
andifthe mortgagee does so, on- redemp- 
tion, they will continue to he the tenants 
of. the. mortgagor, ` : 

The -conclusions ~ RTA by - 
learned Judges of the” ‘Punjab High 
Court: are on the same lines as the con- 
clusions’ reached by us ‘and ‘we’ find: that 
our conclusions are supported by this’ de~ 
cision of the -Full Bench of the _ Punjab 
High Court, ` `> 


‘27. “In view of the Anei ‘that 
We, have ‘reachéd' above, with respect, we 
are unable to ‘agree’ “with the ‘decisions of 
the Allahabad High Court’ in Habib Sethi 
V. Kashi Nath; 1969 Ren CJ 161- (All) and’ 
“the décision of a Full’ Bench of that High 
Court in Tajammul Hussain. v, Mir Khan; 
AIR 1974 All, 234, The Allahabad High 
Court in these’ two decisions has held 
that Section'76 (a) of' the 
Property Act applies not only ‘to agricul- 
tural lands’ but also to urban immovable 
property and it is because of’ the applica- 
ton of Section 76 (a) which constitutes 
an ‘exception’to the general rule that the 
Allahabad High Court’ has come to the 


we 


the 


“Transfer of 


A.I. R. 


With respect to the 
learned Judges of the Allahabad High 
Court, we are unable to agree with 
their conclusions because, in our opinion, 
the ‘observations of the Supreme Court 
regarding the non-applicability’ of Sec- 
tion 76 (a) of the Transfer of. Property 
Act to urban immovable property are 
very clear and hence the provisions of 
Section 76 (a) in our opinion, cannot be 
invoked in ‘the’ case of urban immovable 
property, ae ; 


above conclusion. 


28. . In view of these conclusions 
which clearly follow from these decisions, 
of the Supreme Court’ it is not necessary 
for us to refer to the principles discussed 
by the Division Bench of the Bombay 
High Court. consisting of Bavdekar and 
Gokhale JJ. in Dinkar Bhagwant v, Rau 
Babaji, (1957) 59 Bom LR 101 and the 
decision of the Full Bench of the Bombay 
High Court in Jasvantraj Tricumlal v. 
Bai Jiwi, 59 Bom LR 168 = (AIR 1957 
Bom 195) (FB). which overruled: that de- 
cisión, In our opinion the points’ with 
which we have to deal are. diréctly co- 
vered by the different decisions: of the 
Supreme Court and hence it is not neces- 
sary to'deal with these two decisions of 
the Bombay Hih Court, EREE ; 

29. A faint attempt’ on behalf of 
the different tenants: concerned was made 
by referring to certain observations ` ‘of 
the Supreme Court in ‘Anand Nivas Ltd: 
v. Anandji- Kalyanji, (1964) 5 Guj LR 111 
= (AIR 1965 SC 414), ‘It was contended’ 
that the following words in paragraph’ 26 
at page 122 of the: report clearly: help the 
tenant so’ far- as- Section 12 (1) of the 
Bomibay - Rent Act ‘was: ‘concerned, ‘The 
passage after setting -diit section. 1 Gy 
of this: Act pe 


Pate 


“Far. the | “protectidn’ of ‘tenants | ` the 
clause’ imposes a prohibition against the 
landlord. against recovery of possession of 
the premises demised to a tenant so Jong 
as he pays’ or is ready dnd willing to’ “pay 
the standard rent and permitted in- 
creases and also observes and performs 
the other” conditions ‘of the’ tenancy con- 
sistent with the provisions of the . Act 
A person: remaining in’ occupation of the’ 
premises ‘let. td him! after the determina- 
tion, of or" expiry of the period of the 
tenaticy is’ commonly ` ‘though in law not 
accurately, ‘¢alled ‘a’ statutory tenant.’ 
Such a person is not, a tenant at ali; he 
has no estate or interest in the‘ premises 
occupied ‘by him. He has mérely the pro- 


. 


š$ 


: the case before 
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tection of the statute in that he cannot 
be turned out so long as he. pays the 
standard rent and permitted increases, if 
any, and performs the other conditions of 
the tenancy. His right to remain in pos- 
session after the determination. of the 
contractual tenancy is personal; it is not 
capable of being transferred or assigned, 
and devolves on his death only in the 
manner provided by the statute. The 
right of a lessee from a landlord on the 
other hand is an estate or interest in the 
premises and in the absence of a con- 
tract to the contrary is transferable and 
the premises may be sublet by him, But 
with the determination of the lease, un- 
less the tenant acquires the right of a 
tenant holding over, by acceptance. of 
rel. or by assent to his continuing in 
possession by the landlord, the terms and 
conditions of the lease are extinguished, 
and the rights of such a person remain- 
ing in possession are governed by the 
statute alone.” > 

It must be pointed ‘out that in 
the Supreme Court 
in Anand Nivas Ltd, v, Anandji Kalyanji 
(supra) the main. question was whether a 
statutory tenant has such an interest in 
the premises let as would enable him to 
assign his right, title and interest in fav- 
our of a third person and the Supreme 
‘Court held that the statutory tenant has 
no estate or interest capable of being 
assigned or transferred and his statutory 
right to occupy could not in law be sub- 
let, because a lawful subletting postula- 
tes a right to enjoy the property and a 
right to transfer the same to another 
The observations in paragraph 26 at page 
122 of the report torn out of the context 
in which they were used may on the face 
of them appear to help the tenant in the 
ease before us but those observations 
have to be read in the light of the con- 
troversy before the Supreme Court and 
in our opinion, they cannot help , the 
tenant before us. 


30.: It was urged by Mr. V. J, Desai 
probably as än argument of dispair that 
when a mortgage is redeemed and ‘there 
is a tenant inducted by the mortgagee 
with possession during the subsistence: of 
the mortgage, after redemption thé mort- 
gagor derives his title from the mortga- 
gee and therefore, by virtue of the de- 
finition of the word “landlord” in’ the 
‘third category, he becomes a landlord 
for the purpose of the Rent Act, The 
third category, as we have observed 
above, covers persons not being a tenant 
but from time to time. deriving. title- un- 
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der a landlord, In our opinion, this con- 
tention must be rejected because it is the 
mortgagee, who derives title from a mort- 
gagor and not the other way about. The 
mortgagor, was always entitled to- the , 
property and out of the total bundle of 
rights which the owner of the property 
has now in the eye of the law a bundle 
of right was carved out and transferred 
to the mortgagee with possession by way 
of security of the loan advanced by the 
mortgagee to the mortgagor, Under these 
circumstances it is, in our opinion, absurd 
to urge that a mortgagee confers. any 
title on the mortgagor when the property 
is redeemed, On the contrary, when the 
property is redeemed, the mortgagor gets 
back that which he initially possessed 
before the creation of the mortgage and 
there is no question of the mortgagor 
deriving: title from the mortgagee, 


31. In the light of the above dis- 
cussion, we answer the questions referred 
to us as follows:— 


(Q. 1.). S. 76 (a) of the Transfer - of 
Property Act cannot apply to a case of 
urban immovable property and hence .a 
lease created by. the mortgagee in posses- 
sion:of an urban immovable. property 
would not be binding on the mortgagor 
after redemption of the mortgage, even 
if it were to be assumed that the lease 
is such as a prudent owner of property 
would have granted in usual course of 
management, 


(Q. 2). If the words of the mortgage 


deed clearly and indubitably express an 


intention to allow expressly creation of a 
tenancy beyond the term of the mortgage, 
then only the lease created in exercise 


` of the power expressly conferred by the 


mortgage deed would be binding on the 
mortgagor, If the words of the mortgage 
deed do not clearly: and indubitably dis- 
close the intention to allow expressly. the 
creation’ of a tenancy beyond the terms 
of ‘the mortgage, the mere fact that the 
mortgage’ deed authorizes the. mortgagee 
with possession to induct a tenant would 
not créate-a tenancy binding 'on- the mort- 
gagor after the redemption of the mort- 
gage, We may at this stage: mention that 
the opening words of Question No. (2) 
“Whether even apart from Section 76 (a) 
of the Transfer of Property Act” are apt 
to be misleading and what seems to have 
been -meant while framing this question 
is whether the granting of a lease in 
exercise of general power expressly con- 
ferred on the mortgagee with possession 
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under the mortgage deed would be bind- 
ing on the mortgagor after the redemp- 
tion of the mortgage. It may be pointed 
out that according to the Supreme Court 
. Gecision in Asaram v, Mst, Ram Kali, 
(ATR 1958 SC 183) where there is no pro- 
hibition under the mortgage deed ex- 
pressly prohibiting the mortgagee with 
possession from granting a lease, the par- 
ties will be thrown back on the rights 
under the Transfer of Property Act and 
the lessees must still establish that the 
lease.is binding on the mortgagors under 
Section 76 (a) of of the Act, Under these 
circumstances we answer’ question No. 
(2) as indicated above, 

(Q 3) Our answer to Question No. 


(3) is that a tenant inducted on the 
property by a mortgagee with posses- 
sion when the tenancy of that tenant 


is not binding on the mortgagor after 
the redemption on the mortgage, is 
not protected .under the provisions of the 
Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947. 

32. Both Letters Patent Appeal 
No, 52 of 1972 and Letters Patent Appeal 
No. 201 of 1971 will now go back before 
the Division Berch concerned for deci- 
sion of the respective matter in the light 
of the answers given by us to the three 
guesHons ‘referred to us, 

Reference answered 
accordingly. 
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The plaint in the moffusil is to be 
construed liberally and an inconsistent 
plea of ownership and easement can be 
taken in the alternative, But where the. 
plaintiff claimed the suit Chhindi as of 
his exclusive ownership, possession and 
enjoyment and nowhere stated any facts 
which would show that he acknowledged 
the ownership of defendant over the suit 
Chhindi but on the contrary asserted his . 
ownership even in the evidence it could 
not be said that there was requisite 
animus which is a necessary ingredient 
for the proof of easementary claim, This 
was more so when he had failed to make 
election at the time the evidence was led 
or subsequent to it, Evidence of imme- 
morial user adduced in support of a right 
founded on ownership, does not when 
that right is negatived, tend to establish 
an easement. AIR 1946 Bom 266 (FB), 
Followed, AIR 1966 Raj 265 Dissented 


from, 
T (Para 15, 16, 18) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1878 = 1971 (Supp) SCR 
3350 13 


AIR 1966 Raj 265 = 1966 Raj LW 288 8 
AIR 1946 Bom 266 = 48. Bom LR 25 
(FB) 8, 12, 13 
AIR 1939 Bom 149 = 41 Bom-LR 168 12 
AIR 1939 Sind 110 = ILR (1939) Kar 
307 13 
AIR 1926 Mad 728 = 23 Mad LW 609 
(FB) 11 
AIR 1916 Mad 718 = ILR 38 Mad 1 8, 11 


AIR 1915 PC 131) 8; 10, 12 
(1914) 3K. B 911 ='84 LIK B. 
251 11,12 
(1907) ILR 34 Cal 51 = 11 Cal WN 20 
(FB) 8 
(1892) ILR 16 Bom 592 12, 18, 21 
(1881) 7 Ind App 240 -= ILR 6 Cal 394. 
(PC) . 18, 19 
(1881) ILR 6 Bom 20 ; 18 


(1852) 1 Macq 305 = 149 R., R. 11 10 


C. M. Trivedi. for, Appellant; J. B. 
Patel, for Respondents, 7 
J. M. SHETH, J.:— This appeal is 


directed against the judgment and decree 
passed by the learned Assistant Judge, 
Nadiad, in Civil Appeal No. 108 of 1959, 
allowing the appeal and dismissing Regu- 
lar Civil Suit No, 169 of 1957 with costs 


throughout, 
x x xX x x x x x 
2-5. omitted as per order of Court. 


6. The learned Single Judge of 
this Court, before whom the appeal was 
placed for hearing. has referred it to the. 
Division Bench and that is why the mat- 
ter has come before us, 
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7. Mr. C, M. Trivedi, appearing for 
the plaintiff-appellant, has urged that 
‘even though the plaintiff-appellant, in 
his plaint, claimed ownership over the 
suit Chhindi, in 
take an alternative inconsistent plea, viz. 
‘that he has got an easement right to take 
air and light through the door and the 
openings in his back wall 
the suit Chhindi and he is exercising 
such right and making such use from 
times immemorial, Mr. Trivedi has 
vehemently contended before us that even 
in the decision relied upon by the learned 
appellate Judge, it has been in terms ob- 
served that such inconsistent plea can be 
taken and from the mere fact that 
ownership was claimed, the.Court could 
not jump to the conclusion that easement 
right was not established. He has further 
contended that this was not a case where 
right of. way was claimed through the 
suit Chhindi, It was a case of right to take 
air and light through the door and the 
openings (Jalis) abutting on the Chhindi, 
In such a case, mere long user would be 
sufficient to reach the conclusion that 
there. was a requisite animus, Mr, Tri- 
vedi has further submitted that the plain- 
tiff-appellant, in his deposition, had 
stated that he had not stayed in the house 
for the last several years and the: house 
in question was in occupation of his 
‘tenants, Tenants stated about such en- 
joyment, It could not, therefore, be in 
the circumstances of the case said that 
the enjoyment was in the exercise of the 
rights of ownership and not in the exer- 
cise of the right of easement. He has 
therefore, contended that in the circums- 
tances of the case, the learned appellate 
Judge was not justified in reaching the 
conclusion that there was no requisite 
animus to enable the appellant to get the 
right of easement, 


8 We first Propose to refer to the 
question of law arising in this appeal as 
the matter has been referred by the 
larned single Judge to the larger Bench. 
Probably, it must have been referred to 
a larger Bench in view of the contrary 
view having been taken by a single Judge 
of the Rajasthan High Court in Shiw- 
pyari v. Mst, Sardari, AIR 1966 Raj 265. 
Bhandari, J., has observed. 


“If a person under a mistaken belief 
that he. has a higher right of ownership 
_ over the land of the other -which he has 
in fact not 


requisite period of 20- years something. 


which is otherwise. sufficient for the ac- 


an 
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‘law he is entitled to. 


abutting on. 


got, has been doing forthe 
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quisition of the right.of easement he 
must be deemed to have acquired such 
right notwithstanding the fact that in his 
mind whatever he is doing, he is doing 
in the belief that he is the owner of the 
other land though it turns out that he is 
not the owner of that other land. If the 
physical acts committed by him are such 
as to entitle him to acquire the right of 


“easement, the mere fact that he has per- 


formed such acts with.the consciousness 
that the other land belonged to him and 
not to the other person would not operate 
against him in the matter of acquis'tion 
of easement, The case may be different 
when the physical acts are not being 
done as of right, for example, what was 
being done, was being done by virtue of 
a licence In such case, he cannot acquire 
the right of easement because his acts 
are performed not as of right but be- 
cause of permission granted to him by 
the owner of the other land. It is essen- 
tial that continued user by a perscn must 
be in his own right, otherwise he cannot 
acquire easement in spite of the fact that 
all along he is, doing phys:cal acts entitl- 
ing him to acquire easement, 


In case where the servient owner has- 
property adjoining the one which is sub- 
ject-matter of suit for easement, the 
mere fac; that the dominant owner had 
asserted ownership to such other property 
would not defeat his claim for easemen- 
tary right merely because he had àsser- 
ted earlier that.he was the owner of the 
other land, In such a case his physical 
acts if they are’ of such a nature as to 
entitle him to acquire the right of ease- 
ment should be sufficient to grant him 
the right of easement irrespective of the 
fact that he. was committing these acts 
considering himself as the owner: of the 
other land, Animus is of no importance 


‘in such a case. But if the user is refer- 


able- to exclusive possession whch a 
plaintiff had claimed in ‘the earlier suit,- 
he cannot be deemed to acquire any right 
of easement except -under exceptional 
circumstances.” : 
He has relied upon the decision of the Mad- 
ras High Court in AIR. 1916 Mad 718, (1907) 
ILR 34 Cal 51 (FB) and earlier decisions 
of the Bombay High Court, He has laid- 
considerable emphasis in support of his 
conclusion, that the definition of ease- 
ment given in Section 4 of the Easements 
Act, 1882 (which will be hereinafter re- 
ferred to as “the Act”) cannot be impor- 
ted to construe that expression used in 
` Section 15 of the Act. At pages 266 and 
267, he has observed: ~ 
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“The view which maintains that ani- 
mus of the person acquiring easement is 
to be considered lays emphasis on the 
words “as an easement” used in the defi- 
nition of easement given in . Section 15 
read with Section 4 Support is also 
drawn for this view from certain observa- 
‘tions of their Lordships of the Privy 
Council in Attorney General of Southern 
Nigeria v, John Holt and Co. (Liverpool) 
Ltd., AIR 1915 PC 131.” 


Bhandari, J., has thereafter observed: 


“In the first place, I may humbly. 
poiny out, it would not be proper to im- 
port the definition of Section 4 while 
considering Section 15. Section 15 deals 
with the acquisition of the right of ease- 
ment by prescription, Section 15 says 
-that if certain conditions are ‘fulfilled, 
the.right of way becomes absolute. Sec- 
_ tion 4, defines easement as a perfected 
right ise. when a particular right has be- 
come absolute, The definition 
ment in Section 4 speaks of a right which 
the owner or occupier of a certain land 
possesses for the beneficial enjoyment of 
that land (in praesenti) and for continuing 
to do something (in future). in or upon 
or in respect of certain other land'not his 
own, This section speaks of the existence 
of the right of easement for the benefi- 
cial enjoyment of the dominant heritage 
on the other land on which the liability 
is imposed whith is called the servient 
heritage. The definition of easement in 
Section 4, therefore, clearly) contempla- 
tes the perfected ‘easement and not an 
easement, if it can be so-called, im the 
process of acquisition, Section 15 deals 
with the acquisition of the right.of ease- 
ment by prescription: Till the easement 
becomes absolute under Section 15, it 
cannot be an easement as defined’ under 
Section 4, though the word 
finds place in Section .15, It, therefore, 
follows that the definition of easement in 
Section 4 does not’ fit exactly. in the ex- 
pression ‘as an 
tion 15, í 


Norethetesi it may be pia that 
the expression ‘as an -easement’ used. in 
Section: 15 mearis a limited use by. an 


occupier ‘or owner of one land, in or upon 


certain other land, not his own, in the 
manner provided in that ‘section, A per- 
son acquiring right of easement under 
Section 15 must be doing something in 
the manner provided in Section 15 in or 
upon, or. in: respect of certain other ‘land 
not his own for the requisite period - of 


of ease- ` 


‘easement’ ‘ 


easement’ used in Sec- 
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20 years Thus, in order that a person 
may acquire any right of easement, there 
must be user of another person's land. 
It must be open, notorious, uninterrupted 
and adverse use of land of the other per- 
son under a claim of right, In a nutshell, 
it should be limited adverse use by the 


owner or occupier of one land, in or upon -~i 


certain other land, not his own, and of 
another person for the beneficial enjoy- 
ment of hig own land.” 


At page 270, after referring to the follow- 
ing observations made by the Full Bench 
of the Bombay High Court in Raychand 
Vanmalidas v, Maneklal Mansukhbhai, 
AIR 1946 Bom 266 (FB): 


“To prove that the right was exer- 
cised as an easement, it is necessary to 


establish that it was exercised on some- - 


body else’s property and not as an inci- 
‘dent of his own ownership of that pro- 
perty. For that purpose his consciousness, 
that he was exercising that right on the 
property treating it as somebody else's 
property, is a necessary ingredient in 
proof of the establishment of that right 
as an easement, If a person has actually 
claimed ownership of the servient tene- 
ment in a previous litigation within the 
Statutory period of twenty years, it may 
be regarded: as an importan; piece of evi- 
dence: to show that he did not . exercise 
that right as an easement. 


It is true ‘hat the outward “edition 
of the, exercise of the right by virtue of 
ownership and easement may in most 
cases be the same, but where ‘there is 
evidence of his previous conduct of the 
right of ownership, it is for him to show 
that notwithstanding that conduct he did 
all the acts of enjoyment of the right as 
an easement: His conduct is not quite 
conclusive against him, At the same time 
it lays a heavy burden on him to prove 
that .his assertion of ownership was > not 
‘merely. untenable: but known to be false 
and inconsistent with his conduct.” 
it'is observed in para 23 by Bhandari: J.: 


. “With utmost respect I may observe 
that while it is necessary that the right 
. of easement must have been exercised on 
somebody else’s,land and not as an inci- 
dent of the ownership of the land by the 
person claiming the right of easement, 
such ownership must be reality and not 
a@ pretension for. ownership. A person 
maybe under a mistaken belief that he 
is an. owner of an adjoining plot of land 
or he may be making an unfounded 


claim of ownership over it, but thereby 


i 


vet 
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he does not cease to acquire right of way 
if the physical acts which. he does are 
sufficient in the eye of law to grant him 
right of way as an easement acquired by 
prescription, I have already pointed out 
that unity of possession stands on a dif- 
ferent footing and except under excep- 
tional circumstances, a claim for acquisi- 
tion of right of easement cannot be claim- 
ed in case of unity of possession.” 

In para 25, he has observed: 


“In my humble opinion, if in the pre- 
vious suit filed by the- plaintiff he did 
not assert that he wag in possession of 
the land over which he is now claiming 
easement, his claim for acquisition of 
right would not be defeated merely be- 
cause he had asserted earlier’ that he 
was ‘the owner of the other land. In such 
a case his physical acts if they are of 
such a nature as entitle him jo acquire 
the right of easement should be sufficient 
to gran; him the right of easement ir- 
respective of the fact that’ he was com- 
mitting ‘these acts considering himself as 
the owner of the other land: Animus is 
of no importance in such a case, But if 
the user is referable +0 exclusive ‘pos~ 
session which a plaintiff had ‘claimed in 
the earlier suit, he cannot be deemed to 
acquire any right of easement except 
under exceptional ‘circumstancés. If in a 
previous suit the plaintiff alleged to be 
in exclusive, possession “of other land 
which allegation ` was ‘found’ to be, untrue 
in the previous. suit, ‘he may show -that 
in spite his previous allegation of pos- 
Session he was ‘in. fact never in such €x- 
clusive | possession ‘and he ‘had in fact ac- 
quired right of easement over the land.” 
With respect; we may say that the rea- 
soning adopted by Bhandari, J., . does, not 
appear to us ‘to be quite sound ` 


“Section 4 of: “the: ‘Act falls in 
Ghanian I which deals with- “Easements 
Generally”, and « ‘Section: A gece 


‘easement’ as ünder: 


“An easement is SN which the 
owner.or occupier of , certain -land. poss, 
sesses, as such, for the beneficial enjoy- 
ment of that. Tand to do, and continue to 
do ‘something, or to. “prevent and continue 
to prevent’ something being’. done, in or 
upon, or in seed of, certain other land 
not his own.’ 


| It defines.’ Caent P Chap- 


ter II :deals' with “The imposition; acqui- 
sition. and transfer of easements.” Sec- 
tion’ 15`falls in that chapter which deals 


Dhirajlal y. Sankleshwar-(Sheth J.) 


[Prs, 3-10] Guj. 183 


with acquisition of right of easement by 
preserpuon, It Dak 


“Where the access and use of light or 
air to and for any building have been 
peaceably enjoyed therewith, as an ease- 
ment, without interruption, and for twen- 
ty years, 

and where support from.-one person’s 
land or things affixed thereto, has been 
peaceably received by another person’s 
land subjected to artificial pressure or by - 
things affixed thereto; as an easement, 
without interruption, and for twenty 
years, 

and where a right of way or any 
other easement has been peaceably and 
openly enjoyed by any-person claiming 
title thereto, as an easement, and as of 
right, without interruption, and for 
twenty years, å d 

the right to such- access 
light or air, support or other 
shall be absolute.” 


It is significant to note 


and use of 
easement 


that this Sec- 


.tion.15 deals with ‘acquisition of ease- 


ment by prescription. So far as right of 
way is. concerned, it can be acquired by 
peaceable and open’ enjoyment by any 
person claiming title thereto, as an ease- 
ment, and as of right, without interrup- 
tion, and for twenty years, So far a; 
right of easement to air and light. is con- 
cerned, access and use of light or air tc 
and for any. building has been peaceabl; 
enjoyed therewith, as an easement, with- 
out interruption, and for twenty years, 
one acquires that right and such right be- 
comes absolute if it is enjoyed as such 
without ° interruption and for twenty 
years. It is thus evident that the expres- 
sion “as an easement” plays an important 
rolé in case of acquisition of right of 
easement to light and air:as well as ease- 
mentary right of way. The word “ease- 
ment” is defined in Section'4 of the Act. 
It is difficult to understand. how dif- 
ferent meaning can be given’ to ‘that ex- 
pression “easement” used in Section 15 
than the meaning that is given by the 
legislature by giving a definition clause. 
It is the right of easement which, be- 
comes absolute’ ‘by’ acquiring it- by pres- 
cription as contemplated by Section 15. 


10. -In Attorney-General of T 
thern Nigeria ..v, Johrii, Holt and ‘Co. 
(Liverpool), Ltd. AIR aS P.C. 131, at 
page 187 it. is observed: - 


ERER With regard. +0 the first point 
it is maintained that such. an easement ‘is 
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unknown to law. It is also further main- 
tained that in any view the use to which 
the land was put by the respondents and 
their predecessors-in-title could not be 
the foundation of any easement, as it was 
not a right assumed to be taken or as- 
serted over the land of another; the pos- 
session founded upon was possession of 
the land as.owner thereof. 


Their Lordships see no reason why 
upon the first point a right of easement 
should be exclusive of the storage claim. 
The law must adapt itself to the condi- 
tions of modern society and trade, and 
there is nothing in the purpose for 
which the easement is claimed inconsis- 
tent in principle with a right of easement 
as such, This principle is of general ap- 
plication, and was so treated in the House 
of Lords in Dyce v. Hay ((1852)) 1 Macq. 
305) by Lord St, Leonards L. C., who 
observed: ‘The category of servitudes and 
easements must alter and expand with 
the changes that take place in the cir- 
cumstances of mankind.’ But in their 
Lordships’ opinion the second contention 
of the Crown is correct. It seems to be 
undoubtedly true that what was done by 
the respondents was done by them as in 
their opinion upon their own lands, There 
was much in the nature of affairs and 
the legal situation to induce this opinion, 
and it is not to be wondered at that not 
only they, but all parties on the island, 
appear to have considered these opera- 
tions, which were clearly, beneficial to 
the general interest, in no way to be of 
the nature of wilful‘ appropriation or of 
trespass, but merely by making good and 
proper use of their right as owners of 
property abutting upon the sea. An ease- 
ment, however, is constituted over a ser- 
vient tenement in favour of a dominant 
tenement, In substance the owner of the 
dominant tenement throughout admits 
that the property is in another, and that 
the right being built up or asserted is 
the right over the property. of that other. 


. 11. In Subba Rao v. Lakshmana 
Rao, AIR 1926 Mad 728, a Full Bench 
of the Madras High Court has in terms 
held after referring to certain English 
decisions at page 732: ` i 

t... The learned Judges in Konda 
v. Rarnasawmi, (ILR 38 Mad 1 = AIR 1916 
Mad 718) seem to imply that the asser- 
tion of ownership during the period of 
user-is not fatal to the success of a claim 
to an easement. To this proposition we 


cannot assent, Our opinion is that while 


+ 
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the mere putting forward of a wider 
claim in legal proceedings is not conclu- 
sive against a right of easement, yet the 
question quo animo egerit to what pur- 
ported character are the acts of user to 
be ascribed is one which the Court must 
answer, and if Konda v, Ramasawmi im- 
plies the contrary, we think it is wrongly 
decided, We agree with the conclusion 
of Shearman, J., in Lyell v. Lord Hoth 
field ((1914) 3 K. B., 911) that acts done 
during the statutory period which are 
only referable to a purported character 
of owner cannot validate a subsequent 
claim to an easement. The question of 
animus in this case is one of fact which 
must be determined in the light of these 
observations by the Division Bench.” 
It is also observed by the Full Bench: 
cane --It is clear that a-man is not 
finally precluded from claiming the bene- 
fit of an easement merely becauSe in the 
course of legal proceedings he made an 
unfounded claim to be owner however 
strong evidence such a claim might be 
against him.” : 
It is thus evident that the Madras 
decision relied upon by Bhandari, J.,° of 
the Rajasthan High Court, has been over- 
ruled by the Division Bench of that 
Court in the aforesaid decision, 














12. In Raychand Vanmalidas v. 
Manaklal Mansukhbhai, 48 Bom LR 25= 
(AIR 1946 Bom 266), a Full Bench of 
the Bombay High Court has referred ta 
earlier conflicting decisions of that Court 
and several English decisions and the de- 
cisions of other High Courts and Divatia, 
J.. has at page 32, after referring to the 
English decision in Lyell v. Lord Hoth- 
field, (1914) 3 K. B. 911, observed: 


“ailn my judgment the authority 
of Chunilal Fulchand v.. Mangaldas ` 
Goverdhandas, (1892) ILR 16 Bom 592 is 
not shaken by any subsequent authority 
of this Court, : 


It is not necessary to enter into an 
elaborate enquiry as to whether the law 
which is laid down in Sections 4 and 15 
of the Indian Easements Act was based 
upon English Common law or upon the 
English Prescription Act. For the purpose 
of this case we have to construe Sec- 
tions 4 and 15 ‘of the Indian Easements 
Act, Section 4 says, among other things, 
that an easement is a right which the 
owner or occupier of ‘certain land posses- 
ses, as such, for the beneficial enjoy- 
ment of that land, to do something `or to —~ 
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prevent something being done upon cer- 
tain other land not of his own. So that 
it is necessary that the right mus; be 
exercised upon a land which does not 
belong to the person who is: exercising 
that right, and Section 15, which deals 
with the acquisition of that right, clearly 
says that the right must be exercised 
among other things as an easement, -In 
considering this question it is necessary 
to keep in mind the distinction between 
a rule of pleading and a rule of proof. 
That inconsistent pleadings can be plead- 
ed in the alternative is a well’ established 
rule of pleading, but the proof of a plea 
depends on the provisions of -..substantive 
law. Therefore, although it is permissible 
to plead inconsistent defences in the al- 
ternative, such as right of ownership and 
right of easement, it does no; necessarily 
follow therefrom ‘that when a person has 
unsuccessfully pleaded. his 
ownership of 
litigation he can in a subsequent suit 
succeed by merely proving enjoyment of 


a certain right over the property for the | 


statutory period without also proving the 
enjoyment of that as an easement under 


Section 15 of the Indian Easements Act,” 


These observations underlined by us 
are a complete answer to the argument 


advanced by Mr. Trivedi before us, that. 


from mere user for 50 years or so, even 
though right of ownership was claimed 
over the suit Chhindi’ this right of ease- 
ment should have been held established. 
It is further observed by Peal J.: 


“To prove that the sen ‘wag exerci- 


sed as an easement, it is necessary to es- 
tablish that-it was exercised on somebody 
else’s property and not as an incident of his 
.own ownership of that property. For. that 
purpose ‘his consciousness, that he was 
exercising that right on- the property 
treating it as somebody else’s property, 


is a necessary ingredient in proof of the. 
establishmen; of that right as. an ease- 


ment. If a person has actually claimed 
ownership of the servient tenement in a 
previous litigation . within tha statutory 
period of twenty years, it may be regard-. 
ed as an important piece of evidence to 
show that he did not exercise that right 
as an easement. It is true that outward 
indication of the . exercise of the right 
by virtue -of | ownership and easement 
may in most case be the. same; but where 
there is evidence .of his previous conduct 
of the right of ownership, it is. for “him 
.to show: that, notwithstanding that con- 
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“Where there is no 


right of. 
property in a previous: 
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duct he did all.the acts of enjoyment of 
the right as an easement, His conduct is 
not quite conclusive against him, At the 
same time it lays a heavy burden on him 
to -prove that his assertion of ownership 
was not merely untenable but known to 
be false and inconsistent with his conduct. 
such assertion in a 
previous litigation but alternative pleas. 
of ownership and easement are taken in 
the same suit, (as in the present case) 
the election to prove one of the two al-. 
ternative pleas may be made when evi- 
dence is to be led or even’ after the evi- 
dence is: over.” 


It is significant to note hat in the instant 
case, no such’ election’ was made when 
the evidence was led or even after the 
evidence was over. Question of owner- 
ship over the Chhindi, the servient tene- 
ment, was fought to the last. Even be- 
fore the District Court, an attempt was 
made to raise that questicn, bu; it was 
not allowed to be raised as nce appeal 
was filed against that finding recorded 
by the trial Court and nc cross objec- 
tions: were also filed. It is further obser- 
ved by Divatia, J.: > 


“The party may contend that though 
the evidence is not satisfactory to esta- 
blish ownership, it is sufficient to prove 
the right of easement, In any case it 
must be. shown that the right was enjoy- 
ed as an easement, ;hat.is, as an asser- 
tion of a hostile claim. of certain limited 
rights over somebody else’s property. 
Such an assertion cannot be: held proved 
without satisfactory proof of the requi- 
site consciousness.’ 


It is thus evident that it is in terms 
stated in this Full Bench decision of the 
Bombay High Court that the proof of the 
requisite consciousness is a must, It is 
further observed by Divatia, J.: 


“Prescriptive easement, as opposed to 
easement by grant, is always hostile. It 
is in fact an assertion of a hostile claim 
of certain rights over another man’s pro- 
perty and as such it resembles in some 
respects the. claim to ownership by ad- 
verse possession of property; both -are of 
hostile. origin and are, therefore; pres- 
criptive rights obtained by adverse en- 
joyment -for-q certain period, the dif- 
ference being ;hat while in the case of 
adverse possession the possessor must 
assert his own ownership, in the case of 
easement he must assert limited rights 
of user on a. property and acknowledge 
its ownership in some one else, It must, 
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therefore, follow, in my opinion, that a 
person who asserts such a hostile claim 
must prove that he had the consciousness 
of exercising that hostile claim on a pro- 
perty which is not his own, and where 
no such consciousness iy proved, he can- 
not prove the prescriptive acquisition - of 
the right.” 


In ‘our opinion, . this ‘decision lays 
down the correct ratio, if one reads Sec- 
„tions 4 and 15 of the: Act together; Fur- 
thermore, this. decision which has’ been 
given. by the Full Bench of the Bombay 
High Court prior to the © bifurcation. of 
the bigger Bilingual - Bombay - State, is 
binding on this Court, At. page 35; 
Sen, J., has also observed, after referring 
to the aforesaid Privy -Council decision 
in Attorney General of Southern Nigeria’s 
case (AIR 1915 PC 131) (supra). 


“There is in this conclusion a clear 
reference to: the attitude or mental’ con- 
dition of the dominant owner, and that 
is in consonance with the meaning of the 
words ‘as an easement’ in Section 15 of 
the Indian Easements Act, That attitude 
of the dominant owner must involve the 
consciousness that the right is over the 
property of another person,'a conscious- 
ness obviously inconsistent: with a genuine 
claim of ownership’ of such property. As 
Beaumont C; J.’ observed in.Rau-v, Tuka- 
ram, 41 Bom LR.168 = (AIR 1939 Bom 
149) each case:-must depend on the parti- 
cular facts .proved, -but it. will. be neces- 
sary: in ‘every. casein -which ` acquisition 
of easement’by prescription’ is claim- 
ed to establish - that ‘such van» vatti- 


tude or unconsciousness in the - domi- 
nant owner,,.can be’ inferred from 
the circumstances f, that case, If 


such an inference is impossible, for ins- 
tance, owing to the. fact that he had been 
making definite and bona fide claims of 
ownership,. it would not be open to, him 
to claim an easement.” 


Weston, J. has- very ay dealt 
with this: ‘question. He observes: i 


o may, I ate ine ve in 
these ;erms:— “Whether a person can “be 
said to establish a right of easement, 
when it is shown that during part of the 
prescriptive period this’ person has exer- 
cised the right he now ‘claimsags éase- 
ment, not as a tight - over the ‘property 
of another, but as a right over property 
which at’ ‘the time he considered to ‘be+ 
long to himself?’ On" the authority of the 


i 
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decisions of this Court and other’ High 
Courts, this question would have to be 
answered in the negative. The observa~ 
tions of the late Chief Justice (Beau- 
mont C, J.) in the ¿wo Bombay cases do, 
however, suggest that the consciousness 
during the period of prescription on the 
part of the person claiming the easement 
that the property over. which he claims 
the easement is the property of‘ another, 
and not of himself, is entirely irrelevant. 
The cases of the ather. High - Courts, 
which have been set out by my brother 
Divatia, to one’ of which, Khanchand 
Jethamal v,. Narandas Pahlajrai,. ILR 


(1939) Kar 307 = (AIR 1939 Sind 110) 7 ` 


was a party; proceed, except Chunilal 
Fulchand ` v.. Mangalda: Goverdhandas, 
(1892) ILR 16: Bom 592, which was a case 
under the Limitation Act, on~¢he. word- 
ing of Sections 15 and 4 of the Indian 
Easements Act, and upon observations in 
certain English cases, particularly’ the ob- 
servations of the Privy Council in Attor- 
ney General of Southern Nigeria v. John 
Holt and Co, . (Liverpool), Limited. AIR 
1915 PC 131, The’ important words in the 
Sections of the Indian Easements Act are 
the words in Section 15 ‘as an easement,’ 
and that: these words should be. taken to 
mean tha; the. person ‘exercising _ those 
acts must do so with the , consciousness 


that he, is not the owner received ‘subs~ 
tantial support from the- observations’ ‘of 
their Lordships of the’ Privy sound) in 
the case: referred- to“ above, ' 
(p: 618): , 

‘An easement, however, is conatttated 
over -a servient ‘tenement. in favour of a 
dominant: tenement. In. substance the 
owner of the dominan; tenement throtugh- 
out admits that: the property is‘ in another, 
and that the right being built up or as- 
serted is the Ment: over ahs probes of, 
that’ other. © °°. i: 


I think therefore ‘that there ` ‘can. be ‘no, 
doubt ‘that in this’ country if the owner of 
the dominant tenement’ has during’ ‘part of 
the period of prescription exercised the 
rights” ‘which he. ‘now claims | ‘as “an ease~ 
ment, under ‘she. ‘assertion or belief ` that 
he' was the owner of ‘the servient’ tene- 
ment, then his exercise of those rights is 
not exercise. ‘as easement,’.. and” te must 
fail in a claim ‘to easement.” j; =. = 
13. - Several other High Cite: hava 
also jaken a similar view.: We ‘need nol 
refer“to those: ‘decisions -in view of. the 
Supreme Court’ decision in -Chapsibhat 





ae he 


~e 
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1971 SC 1878, At page 1886, it is obser- 
ved: . 


aoe .Raychand vi Manilal, TLR 
(1946) Bom 184 = (AIR 1946 Bom 266) 
(FB), ip was held that an easement. by 


presċription under Sections 12 and 15. of. 


the Act is in fact an assertion of a hos- 
tile: claim of certain rights over another 
man’s property and in order to acquire 
the easement the person who asserts the 
hostile claim must prove that he had the 
consciousness to exercise that hostile claim 
on a property which is not his: own and 
where no such conciousness is proved he 
cannot’ establish a prescriptive acquisi- 
tion of the right, Therefore, if the owner 
of a dominant tenement has, during the 
period of prescription exercised. rights on 
the footing that ‘he is the owner but 
which he later on claims as an ease- 
ment over a servient tenement, then, his 
exercise of those rights is not exercised 
as an easement .and he must fail in his 
claim for an easement. As already stated, 
a party to a suit can plead inconsistent 
pleas in the alternative such as the right 
of ownership and a right of easement, 
But, where he has pleaded ownership and 
has failed, he cannot subsequently turn 
around and claim that right as an ease- 
ment by prescription, To prove the latter, 
it is necessary to, establish that. it - was 
exercised on someone else’s. property 
and not as an incident of his own owner- 
ship of that property. For that purpose, 
his consciousness that he was exercising 
that right on the property treating it as 
someone. else's’ property is a necessary 
ingredient in proof of the establishment 
of that right as an easement.” `` 


In para: 20, it is observed: 


“In his evidence, the appellant did 
not claim the right of passage or of light 
and air or of draining his waste and rain 
water over the said strip. of land as rights 
over the respondent's property. On . the 
contrary, hé‘made it clear that the said 
strip of land. fell under that document 
of lease, ‘I have a right on.both the pro- 
perties under the lease deed itself,’ 
he declared in his evidence, and added, 
‘whatever rights I have acquired are un- 
der the lease deed itself and not after- 
wards, His claim that the-strip of-land 
was included in the ‘leased land: could 
not succeed because he had to. admit that 
although two different ‘municipal num- 
bers, 94 and 93, were given as early as 1929 
to the two portions of the land, 94 to the 
portion under his possession; and 93-_ to 
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that under the possession of the respon- 


‘dent, no complaint was ever made to 


the municipality or any other authority, 
that the strip of land which he -claimed 
to be covered under the lease should be 
included in--his plot, namely, No. 94. In 
1940, and again in 1955, when transfer 
deeds in respect of plot No, 94 were 
executed by him, the area mentioned 
therein was described as measuring 5182 
sq. ft. which would not include the strip 
of land forming part of plot No, 93. 
Having thus failed in his claim that the 
said strip of land ‘was acquired either as 
accession or as one covered by the lease 
deed, he. could not turn round and suc- 
cessfully claim that he had during the 
requisite period exercised rights over it 
on the footing of an owner of a dominant 
tenement exercising these rights over a 
servient° tenement of another.” 


Similar is the position in the- instant case. 


14.- In plaint para 5, he claims the 
suit Chhindi to be of'his exclusive owner- 
ship and in terms states that to have 
access of that Chhindi of his exclusive 
ownership, there wasasmall door put up.- 
It was from very olden times and it is 
there, It is further stated therein that in 
his house bearing city survey No, 6167, 
in the back-wall of his exclusive owner- 
ship, there were two Jalis abutting on 
that Chhindi of his, They: were also from 
olden times and they are there and that 
fact is very well known to the defendant 
and the said Chhindi.of his was open ` 
from the northern side, ‘In para 6 of the 
plaint also, he reiterates. that the said 
Chhindi ‘is of his.ownership and it is not 
purchased by the defendant, and. has not 
been acquired by him in any manner, 


and though it is very clear that this 
Chhindi is of plaintiffs independent 
ownership and of exclusive possession 


and enjoyment, and the said defendant 
has no right in that -Chhindi except to 
drop the water of the eaves of the roof 
of his house, bearing city -survey No. 
$178,-he has done the acts complained of. 
Even in para 8 ‘of the plaint, he men- 
tions that before the city survey autho- 
rity, defendant had wrongly asserted that 
this Chhindi which belonged to the plain- 
tiff, was.of the.defendant, Whatever the 
orders have been passed against him by 


the city- survey officer in respect of the 


suit Chhindi.are not binding on him, In 
para 9, he also refers . to rent-notes 
wherein also Chhindi has been shown to . 


‘be of his independent ownership and èx- 


clusive possession and enjoyment, He 
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‘also further reiterates that in he docu- 
ment of purchase of defendant, Chhindi 
has not been given to him and he has 
not purchased it and so, the defendant is 
estopped from pleading that the suit 
Chhindi belongs to him, Even in para 14, 
relief clause, he has asserted that this 
Chhindi is of his exclusive and indepen- 


den; ownership and he has claimed re- 
liefs, referred to, by us earlier, He 
has in terms pleaded for the Khas 


possession of this Chhindi and also claim- 
ed that the defendant be restrained per- 
manently from interfering with his pos- 
session and enjoyment of the suit 
Chhindi. - E 

15. As stated even by the Bombay 
High Court in the aforesaid Full Bench 
decision, inconsistent pleadings can be 
taken. Our learned Brother A. D, Desai, 
J., has held that plaint in the moffusil 
should be construed liberally, and on 
perusing paras 5 and 6 of the plaint, he 
has reached the conclusion that there 
was such implicit pleading regarding the 
right of easement claimed on.the basis of 
immemorial user, It is, therefore, not 
open to us in this second appeal to take 
any contrary view in that behalf. We, 
therefore, assume that such a right has 
been pleaded. Such alternative inconsis- 
tent pleas can be taken, But the ques- 
tion is, whether such a claim is proved. 
For the proof of it, requisite animus isa 
necessary ingredient, The . learned ap- 
pellate Judge hasstated that even in the 
evidence, plaintiff has claimed owner- 
ship over the suit Chhindi, It is signifi- 
cant to note that he has nowhere stated 
any facts which would show that he 
acknowledged ¢he ownership of deceased- 
defendant over the suit Chhindi. On the 
contrary, he asserted his ownership over 
the suit Chhindi even in his evidence, It 
is, therefore, difficult, in the circumstan~ 
ces of the case and on the evidence led 
in +he instant case, to, reach the conclu- 
sion that there was requisite animus 
which is a necessary ingredient for the’ 
proof of the claim in question, i 











16. We have already stated earlier 
that in the instant case, election was not 
made by the plaintiff-appellant at the 
time the evidence was to be led. He did 
not make any such election ‘even subse- 
quent to it. He all along, upto the last, 
claimed ownership over the suit Chhindi 
Even in the appeal he tried to take up 
that contention. He was not allowed’ to 
take up that contention as he had not filed 
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any appeal or cross objections against 
the finding recorded against him by the 
trial Court in this behalf, This is his con- 
duct in this litigation, 


17. We are, therefore, of the opi- 
nion that the learned appellata Judge 
was fully justified in reaching the con- 
clusion that this requisite animus having 
been not established in the 


reliefs on the basis of right of ease- 
ment, which the trial Cour; has granted 
to him, In the course of the hearing of 
this second appeal, -we had pointed out 


to Mr, Trivedi; appearing for the plain- 
tiff-appellant, and to Mr, J. B. Patel, 
appearing for the respondent, whether 


the aforesaid position would hold good 
even in case, where such righ; is claimed 
on the basis of immemorial user and not 
on the basis of prescriptive right under 
Section 15 of the Act. Mr, Trivedi has 
fairly invited our attention to the deci- 
sion of the Bombay High Court which 
has taken into consideration this aspect of 
the case also, 

18. In Chunilal Fulchand v. Man- 
galdags Govardhandas, (1892) ILR 16 Bom 
592, a Division Bench of the Bombay 
High Court has observed: 


“In order to acquire an easement 
under Section 26 of the Limitation Act 
(XV of 1877), the enjoyment must have 
been by a person claiming - title thereto 
as an easement as of right for twenty 
years, Evidence of ‘immemorial -user ad- 
duced in support of a right founded on 
ownership, ‘does not, when that right is 
negatived, tend to establish an easement.” 
In he instant case, position is quite simi- 
lar to it At page 595, Sargent, Kt., Chief 
Justice, observes: i 


EEENE But it is plain, from the case 
the plaintiff made in his suit of 1882, 
that he never claimed the right to use 
the Nul, Gutter and Kothi as an ease- 
ment, but by right of ownership of the 
land itself, and, therefore, the lower 
Court of appeal was right in holding 
that his claim to an easement fails so far 
as ių is based on Section 26 of the Limi- 
tation Act, It appears, from the judgment 
of the Subordinate Judge, tha; the plain- 
tiffs pleader also cited Punja 
v, Bai Kuvar ( (1881) ILR 6 Bom 20) to 
show that the plaintiff might, according 
to the decision of the: Privy Council in 
Maharani Rajroop Koer v, Sayed Abul 
Hossein ((1881) 7 Ind App 240 (PC)), 
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plaintiff-appellant cannot be granted the. 
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establish his right to the easement by 
evidence as to immemorial user. But in 
that case it would be equally necessary 
for the plaintiff to prove a user of the 
Nul, gutter and Kothi as of right as an 
easement, as distinguished from a right 
of ownership.” 


19. Mr, Trivedi has invited our 
attention to the - decision of the Privy 
Council in Rajrup Koer v, Abul Hossein, 
(1881) ILR 6 Cal 394 (PC), The ratio of 
that decision is only, .that'it is only fh 
case of prescriptive easement contem- 
plated under Section 15 of the Act, per- 
son claiming such easement has to prove 
that each of the said periods of twenty 
years is a period ending within two years 
next before the instituton of the suit, 
where the claim to which such period 
relates iscontested, Incase of such ease- 


ment right based on immemorial user, ‘it . 


is not necessary to prove that the obstruc- 
tion was caused only within the period 


of two years next before the date of the 


institution of the suit, That decision does 
not touch the question that is posed be- 
fore us, 


20. . Mr. Trivedi has invited our 


attention. to the statement of law.. made 
by Gale on Easements, 13th edition, at 
page 162 under the caption “Enjoyment 
under a mistake.” The statement relied 
upon by him reads: - 


otha eeeee Thus, where A, owning a tene- 
ment, claimed as appurtenant thereto the 
right to cuz litter in a forest on the 
ground of more than sixty years’ enjoy- 
ment, the Court of Appeal held that 
there had been enjoyment as of right, al- 
though A had claimed to do the acts of 
enjoyment under the mistaken supposi- 
tion that they were justified by an old 
decree which in the Court’s view did not 
confer the right. The nature of the claim 
made by. the dominant owner when do- 
ing the acts of enjoyment was said’ to be 
immaterial.” 

In view of the decision of the Full Bench 
of the Bombay High Court and the 
Supreme Court decision, it is evident that 
for the 
proof of requisite animus is a must, . 


. 21. Learned author Katiyar, in his 
book “Treatise on the Law of Easements 
and Licences in India”, 7th edition, at 
page 275, comments: ee 

“The onus to prove that the above 
ingredients are satisfied (while referring 
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- the circumstances of each 


proof of such easement right, . 


[Prs, 18-22] 


to the case of immemorial user) is on the 
person’ who claims it, If the evidence does 
not go beyond the period of the survey 
record of rights, it cannoz be said that 
the right had beeen enjoyed for such a 
long number of years as to raise a pre 
sumption that it, had a legal origin, Tne 
applicability of the rule of English law, 
that the presumption from long user 
would be of a right being enjoyed as of 
right, would depend on the facts and 
circumstances under which ghe user 
takes place, or the relationship or friend- 
ship between the parties and the charac- 
ter of the dominant and servient tene- 
ments. Thus, where the claimant first 
asserts a right of way .as an owner and 
in the alternative claims it as an ease- 
ment, it would not be right to say that 
the long user must be as of right as an 
easement, inasmuch as plaintiff had not 
succeeded in establishing that the user 
was as of right. So, he propriety of the 
rule that the presumption from long user 
should be that it is as of right must de- 
pend upon the circumstances not only for 
each particular case but also ofeach par- 
ticular country. The Court has to look to 
case such as 
the nature and character of the servient 
land, the relation between the parties i 
and the circumstances and the manner in 
which the user has taken place and then 
see whether the presumption could be 
legally drawn.” m 
The aforesaid statement of law is consis- 
tent with the statement of law made by 
the Bombay High.Court in Chunilal’s 
case (1892) ILR 16 Bom 592 (supra), 
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22. In the instant case, plaintiff- 
appellant, in his plaint, has referred to - 
the existence of the door as well as Jalis 
from olden times and that is, in our opi- 
nion, indicating the exercise of the rights 
as an owner. He has referred to those 
facts, in our opinion, as incidents of 
ownership, At the cost of repetition, we 
may say that even at the trial, he has 
referred to them as incidents of owner- 
ship. He has nowhere stated that the- 
Chhindi in question belonged to the de- 
fendant and he exercised these rights 
over the land of somebody else, i.e., of 
defendant, and consequently, phere could 
be no question of enjoyment of it as ease- 
ment, Proof of the most important ingre- 
dient of requisite animus is lacking in 
the instant case. The learned appellate 
Judge, in our opinion, has, therefore, 
rightly reversed the decision of the learn- 
ed -trial Judge. and has rightly dismissed 
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the plaintiff's suit, In view of the pecu- 
liar circumstances of the case, we are of 
the opinion that it will be just and pro- 
per to order each party o bear its own 
costs in the appeal. : 


23. Appeal is dismissed, Each party 
is ordered to bear its own costs in this 
second appeal. 

i Appeal dismissed. 
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B. J.’ DIVAN C. J. AND 
T, U. MEHTA, J. 


M. F. Paniker, Petitioner v. Piraji 
Moraji and others, ‘Opponents, 

Criminal Ref, No. 6 of 1975, D/- 15-12- 
‘1975. s 

(A) Mines and Minerals (Regulation 
and Development) Act (1957), S. 15—Vali- 
dity — Regulation and development of 
minor minerals — Not beyond jurisdic- 
tion of Parliament and hence S. 15 is not 
void, (Constitution of India, Seventh 
Schedule, List I, Entry 54), f 


Since the power to enact legislation 
even in respect of minor minerals has 
been (by virtue of Section 2 of the Act) 
taken under the control of the, Union, it 
is only for the Union Parliament to enact 
a law regarding minor minerals and to 
the extent provided in Section 15 it is 
within the. Union List, (Para .4) 


As regards the contention that regu- 
lation. of minor minerals is left to the 
unguided. discretion of the 
- ernment, it is well settled that the’-pre- 
amble or the long title to the Act gives 
guidelines for the framing of Rules under 
the Act so as to carry out the purposes 
of the Act and the long title of the Act 
indicated that this is an Act to provide 
for the regulation of mines and the deve- 
lopment of minerals under the control of 
the Union. Section’ 15 empowers the 
State Government to make rules’ only 
for the purpose of regulating the grant 
of quarry leases, mining leases or other 
mineral concessions in. respect of minor 
minerals and for purposes connected 
therewith, It is only in this limited field 
and with the limited object that the Rules 
can be made, Under: these circumstances 





*(Criminal Reference made by Metropoli- - 
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in Criminal Case No, 641 of 1975.) 
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it cannot be said that the framing of phe 
rules is left to the unfettered discretion 
of the State Government, 

(Para 5) 


Thus, Section 15 is within the. juris- 
diction of the Parliament and is there- 
fore not void. (Para 6) 
Cases Referred : Chronological Paras 
AIR 1970 SC 1436 = (1970) 2 SCR 100 3 
AIR, 1964 SC 1284 = 1964 SCD 111 3 


A. J, Patel, Public Prosecutor, for 
the State, 
‘DIVAN, C, J.:— . The - Metropolitan 


Magistrate, 11th Court, Ahmedabad, has 
made this Reference as he formed the 
opinion that Section 15 of he Mines and 
Minerals (Regulation and Development) 
Act, 1957 is invalid and under the ‘rele- 
vant Section of. the Code of Criminal 
Procedure, this Reference has beer: made. 
The learned Magistrate has considered 
Entry 23 of the Second List; that is, ‘the 
State List, of the Seventh Schedule of 
the Constitution and also Entry 54 of 
List I of the same Schedule and he has 
observed that under Entry 54, Parliament 
can assume power to ‘make laws 
with respect to regulation of mines ‘and 
mineral development, only when Parlia- 
ment declares by law that such regula- 
tion ‘and development. under the control 
of ;he Union is declared by Parliament 
to be expedient in the public interest, 
Section 2 of the said Act reads — 


* “It is hereby declared that it is ex- 
pedient in the public ‘interest that the 
Union should take under its control the 
regulation of mines and the development 
of minerals to the extent hereinafter pro- 


` vided.” 


According to the learned Magistrate the 
Parliament has not separately declared 
by law the extent of control under En- 
try’ 54 of List I of the Seventh’ Schedule 
and, therefore, we have to go tc the Act 
and read the Actas a whole ;o°find out 
the extent of control prescribed for the 
regulation of mines and ‘development of 
minerals in order 'to know the power of 
Parliament in respect of Section 15 of 
the Act. It appeared to -the learned 
Magistrate that the Parliament has ‘not 
thought it fit to take over control of re- 
gulation of minor minerals and develop- 
ment of minor minerals and when that is 
so, Parliament cannot make any provi- 
sions like those contained in Section 15 of 
the Act, Section 15 makes i¢ very clear 
that regulation -of mines and minor mine- 
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rals is left to the unguided discretion of 
State Government, So it means that with 
respect to minor minerals the control 
of the Union is not thought expedient 
and hence by virtue of Entry 23 of List 
II, it is only the State Government which. 
is the competent authority to make laws 
with respect to minor minerals and in 
that case Section 15 of the’ Act appeared 
to him to be beyond the competence of 
the Parliament and hence Section 15 ap- 
peared to him to be invalid, 


In order to appreciate the real 
sees in this case, we must’ first 
refer to Entry 54 which is in these terms: 


“Regulation of mines and mineral 
development to.+he extent to which such 
regulation and ‘development under the 
control of the Union is declared by’ Par- 
liament by law to be expedient in the 
public interest”. ` 
Entry 23 of List I in the Seventh Sche-, 
dule is as follows: . 

“Regulation of mines and ren) 
development subject to the provisions of 


List I with respect to regulation and 
development under the control of the 
Union.” 


Section 2 of the Act says — 

“It is hereby declared that it is ex- 
pedient in the public interest thay the 
Union should take under its control the 
regulation of mines and the development 


of minerals to the extent hereinafter pros, 


vided.” . 

Thus it is obvious that by Section 2 it is 
declared’ by Parliament by law that it is 
expedient in the public interest that the 
Union should take under its control the 
regulation of mines and ;+he development 
of minerals to the extent provided in the 
‘rest of the Act, 


3. In State of Orissa v, M. A. Tul- 
loch & Co., ATR 1964 SC 1284, N, Raja- 
gopala Ayyangar J., delivering the judg- 
ment of the Supreme Court has obser- 
ved — 


“It does not need much argument to 
realise that 40 the extent to which the 
Union Government had taken under “ts 
control’ ‘the regulation and development 
of minerals’ so much was withdrawn 
from the ambit of the- power of the State 
Legislature under Entry 23 and legisla- 
tion of the State which had rested on 
the existence of power under thaf entry 
would to the extent of that ‘control’ be 
superseded or be rendered ineffective for 
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here we have a case not of mere repu- 
gnancy between the provisions of the 
two enactments but of a denudation or 
deprivation of State legislative power by 
the declaration which Parliament is em- 
powered ¿0 make and has made.” 

In Baijnath v, State of Bihar, AIR 1970 
SC 1436, the question again came up be- 
fore the Supreme Court. Hidayatullah 
C, J., delivering the judgment of the 
Supreme Court has pointed out in para- 
graph ' u= 


“It is open to Parliament to declara 
that it is expedient-in the public interest 
that the control should rest in Central 
Government. To what extent such a de- 
claration can go is for Parliament to de- 
termine and this must be commensurate 
with public interest, Once this declara- 
tion is made and the extent laid down, 
the subject of legislation to the extent 
laid down becomes an exclusive subject 
for legislation by Parliament, Any. legis- 
lation ‘by the‘ State after’such declaration 
and trenching upon the field disclosed in 
the, declaration must necessarily be un- 
constitutional because that field is abst- 
racted from the .- legislative competence 
of es State Legislature.” i ; 


4, Section 14 provides that he 
provisions of Sections 4 to 13 (inclusive) 
“shall not apply to quarry leases, mining 
leases or other mineral concessions in 
respect of minor minerals because those 


- regulations of Sections 4 to 13 relate to 


minerals other than minor minerals, 
As regards minor minerals, the impugn- 
ed Section empowers the State Govern- 
ment to make rules and ‘sub-section (1) 
of Section-15 provides — 


“15, (1) The State Government may, 
by notification in the Official Gazette, 
make rules for regulating the grant of 
quarry leases, mining leases or other 
mineral concessions in respect of minor 
minerals and for purposes connected 
therewith.” ; è 
It is obvious that if Section 15 sub-sec~ 
tion (1) had not been enacted since minor 
minerals are included within the pur- 
view of the Central Act, the State Gov- 
ernment would not have had any autho- 
rity either to enact a legislation in res- 
pect of minor minerals or even to take 
executive action but it is by virtue of 
Section 15 that the Parliament has em- 
powered the State Governments to make 
rules regulating the grant of quarry lea- 
ses, mining leases or other mineral con- 
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cessions in respect of minor minerals. 
‘Minor minerals’ have been defined by 
Section 3 (e) to mean building stones, 
gravel, ordinary clay, ordinary, sand 
other than sand used for prescribed pur- 
poses, and any other mineral which the 
Central Government may, by notification 
in the Official Gazette, declare to be a 
- minor mineral, In our opinion, since the 
power to enact legislation even in respect 
of minor minerals has been by virtue of 
Section 2 taken under the control of the 
Union by the declarations set out in Sec- 
-tion 2 of the Act, it is only for the. Union 
Parliament to enact a law regarding the 
regulation of mines and the development 
of minerals so far as even minor mine- 
rals are concerned and to the extent pro- 
vided in Section 15 itis within the Union 
Parliamentary List. 





5. As regards the. view of the 
earned Metropolitan Magistrate that re- 
gulation of minor minerals is left to the 
unguided discretion of the State Govern- 
ment, it is well-settled hat the preamble 


or the long title to the Act gives guide- ` 


lines for the framing of Rules under the 
Act so as to carry out the purposes of 
the Act and the long title of the Act in- 


A.L R. 


dicates tha; this is an Act to provide for 
the regulation of mines and the develop- 
ment of minerals under the control of the 
Union, Section 15 empowers the State 
Government +o make rules only for the 
purpose of regulating the grant of quarry 
leases, mining leases or other mineral 
concessions in respect of minor minerals 
and for purposes connected therewith, It 
is only in this limited field that the Rules 
can be made and the Rules can be with 
the object of' regulating the mines and 
development of minerals where minori: 
minerals are extracted. Under these cir- 
cumstances it cannot be said that ‘the 
framing of he rules is left to the unfet~ 
tered discretion of the State Government 


6 Under these circumstances it 
must be held that Section 15 of the Mines 
and Minerals (Regulation and Develop- 
ment) Act, 1957 is intra vires and within 
the jurisdiction of the Union Parliament 


‘and is, therefore, not void or invalid, The 


Reference is, therefore, disposed of accord- 
ingly, l 
Reference answered. 


poea 


END 
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: are produced and examined in Court. 
(1965) 1 Mad LJ 287, Dissented from. 

f (Para 2) 

(B) East Punjab Urban Rent Restric- 

tion Act (1949), S. 4 — Determination of 

fair rent — Appointment of Commis- 

sioner to hold enquiry — Costs of com- 

mission are to be borne by tenant and 

not by landlord. (Para 4) 


Cases. Referred: Chronological Paras 


(1965) 1 Mad LJ 287 = 77 Mad LW 611 3 
AIR 1953 Cal 714 = 57 Cal WN 682 (2) 4 
ATR 1952 Cal 290 = 55 Cal WN 287 4 

K. D. Sud, for Petitioner. 

ORDER :— This Rule in revision 
has been obtained by Smt. Satya Devi 
landlord of the premises known as Ra- 
mesh Cottage, Sunny Side, Solan. Shri 
V. S, Malik was the tenant in these pre- 
mises and his agreed rent was Rs. 100 per 
month. He moved an application under 
Section 4 of the East Punjab Urban Rent 
Restriction Act, 1949 for determination of 
fair rent. However, both the tenant and 
the landlord failed to adduce sufficient 
evidence so that the Controller could de- 
termine the fair rent. The Controller then 
made an order of appointment of Commis- 
sioner to hold enquiry and determine fair 
rent after taking regard to the prevalent 
rate of rent with reference to specific 
dates and with reference to the rental 
value mentioned in the property assess- 
ment register of the Municipality. Against 
this order the landlord has come in revi- 
sion and it is submitted that the judicial 
function entrusted under the Act to the 
Controller has been delegated to a local 
Commissioner and to that extent the im- 
pugned order was defective, 

2. Under Section 4 as evident, the 
Controller has to hold such enquiry as 
he thinks fit for determination of fair 
rent. What is the nature and extent of 
such an enquiry depends on facts and cir- 
cumstances of each case. To say that the 
Controller cannot appoint a local Com- 
missioner to report on specific points re- 
ferred to him by the Controller, will be 
too wide a proposition to get a legal sup- 
port. There may be a case where the re- 
port by a local Commissioner will be ne- 
cessary. But that report by itself will not 
be evidence unless the Commissioner is 
produced and examined in Court. Simi- 
larly the witnesses recorded by the Com- 
missioner will also be produced and exa- 
mined in Court, Only thereafter the evi- 
dence can be considered legal evidence to 
be availed of at the time of enquiry by 
the Controller. 
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-is not a Court and the 
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3. In V. Seethalakshmi Ammal v. 
P. R. Rajarnmal, (1965) 1 Mad LJ 287 
it was observed that the Rent Controller 
Civil Procedure 
Code is not applicable. As such he has no 
power to appoint a Commissioner to ins- 
pect the premises and make a report for 
fixing fair rent. The report of the Com- 
missioner by itself cannot be evidence. It 
may be if the Commissioner is examined 
as a witness he may rely on his report 
to substantiate his evidence, With respects 
to the observation made by the learned 
Judge it is difficult to hold that the Con- 


‘troller has no power to appoint a Com- 


missioner—may be the provision in the 
Civil Procedure Code is not applicable. 
In order to hold enquiry assistance can 
be sought for from the report of the 
Commissioner but the facts alleged in the 
report will be required to be proved by 
legal evidence and for that the Commis- 
sioner as well as the witnesses will have 
to be examined in Court. 


4, It was then contended by the 
petitioner that the burden of proof lay 
upon the tenant who set the law into 
motion and wanted the rent to be reduc- 
ed. In case the tenant failed to adduce 
any evidence the petition should have 
been dismissed. For this assistance is 
sought for from Vurjee Vandass Moolji 
v. R. H. Singha and Co. (AIR 1952 Cal 
290) and Kamala Bala Audhya v. Amulya 
Kumar Sen (AIR 1953 Cal 714), Never- 
theless if the Controller had thought it 
fit to get the report of the local Com- 
missioner and he wanted to hold the en- 
quiry in as best a manner as he could 
evolve for such enquiry, there was a de- 
fect in the procedure. He could still hold 
enquiry but since the burden of proof 
lay upon the tenant the costs of the com- 
mission were to be borne by the tenant 
and not by the landlord. To that extent 
the order of the Rent Controller is de- 
fective. ~ 


5. The revision is, therefore, dis- 
missed with this modification that what- 


-ever costs shall be incurred for the ap- 


pointment of the local Commissioner, 
shall be borne by the tenant V. S. Malik. 
The Controller will then consider the re- 


port of the Commissioner in accordance ` 


with law and determine the fair 
There is no order as to costs. 


Revision dismissed. 


rent. 


l 
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FULL BENCH 
`R. S. PATHAK, C. J., D. B. LAL AND 

C. R. THAKUR, JJ. l 

Rajkumar Rajindra Singh, Petitioner 
- v. The Union of India and others, Res- 
pondents, 

C. W. Ps, Nos. 4, 12, 23 of 1974; 9, 
12, 28, 345 to 347 of 1975 and 6, 50, 51 
and 52 of 1976, D/- 23-6-1976. 

(A) Himachal Pradesh Ceiling on 


Land Holdings Act (1972) (as amended ` 


by Himachal Pradesh Ceiling on Land 
Holdings Amendment Act, 1973), S. 4 (4) 
— Validity — Provisions do not violate 
Art. 15 of the Constitution. 


It cannot be contended that sub-sec- 
tion (4) of S. 4 by providing that an adult 
son shall be treated as a separate unit 
entitled to a share in the land holding 
while an adult daughter has not ‘been 
granted such a right, constitutes discri- 
mination on the ground of sex alone and 
therefore violates Art. 15 (1) of the Con- 
stitution. (Para 12) 

When sub-s, (4) speaks of treating 
an adult son as a separate unit, it in- 
tends that in the process of determining 
the permissible area available to the land- 
holder out of the land. holding belong- 
ing to such landholder, the extent of’ the 
permissible area will be the area pres- 
cribed for the landholder under sub-sec~ 
tions (1) and (2) enlarged by an equally 
extensive area by reason of the exist- 
ence of each adult son. The entire per- 
missible area represents the land which 
the landholder can retain out of the re- 
lated land holding. The additional area 
is added on the fiction that so much more 
land out of the land holding is required 
as a provision in the hands of the land- 
holder in respect of an adult son or sons. 
The entitlement of the adult son is mere- 
ly in aid of this fiction. Thus it is clear 
that no right to a share is created there- 
by in favour of the son in the land- 
holding of the landholder, and hence no 
question can arise of any discrimination 
between a son and a daughter. It is possi- 
ble that a landholder with an adult son 
becomes entitled, by virtue of sub-sec- 
tion (4), to a larger permissible area than 
a landholder with no adult son but with 
an adult daughter. Rut even there, it 
cannot be said that the landholder suffers 
discrimination on the ground of the land- 
holder’s sex. Further, if an adult son 
alone is mentioned in sub-section (4) as 
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a factor determining the permissible area 
of the landholder, it is explained by the 
circumstance that in the average Indian 
family a daughter is usually married off 
and has left the family by the time she 
attains adulthood. It is reiterated that 
the presence of an adult son is relevant 
only for the purpose of determining the 
extent of the permissible area available 
to the landholder; it does not affect the 
rights of the son and daughter on suc- 
cession, AIR 1974 Punj & Har 162 (FB), 
Rel, on. (Paras 10, 11 & 12) 


(B) Himachal Pradesh Ceiling on 
Land Holdings Act (1972) (as amended by 
Himachal Pradesh Ceiling on Land Hold- 
ings Amendment Act, 1973), S. 4 — Vali- 
dity — Provision does not create discri- 
mination between minor son and adult 
son — Provision does not violate Art, 14 
of the Constitution, 


Sec, 4 of the Himachal Pradesh Ceil- 
ing on Land Holdings Act does not make 
a discrimination between a minor son 
and a major son by making different per- 
missible areas in the cases of a minor son 
and a major son. It is not the minor son 
or the major son who acquires rights in 
the property of the landholder by virtue 
of sub-sections (3) and (4) of Section 4: 
reference to them is made in those sub- 
sections only for the purpose of enlarg- 
ing the permissible area available to the 
landholder out of his own land holding. 
The only role which the minor son or 
adult son plays is as a mathematical fac- 
tor employed for computing the permis- 
Sible areas available to the landholder; 
they acquire no rights in the land hold- 
ing of such landholder by virtue of sub- 
sections (3) and (4) of Section 4. Conse- 
quently, no question of discrimination 
arises between a minor son and an adult 
son, It is true that a family with an adult 
son will be entitled to a larger permissi- 
ble area than a family with a minor son, 
but that difference is rational and justi- 
fied by the fact that the family with an 
adult son has need of greater income 
than one with a minor son, It cannot be 
denied that greater resources are requir- 
ed to meet the needs of an adult son 
than of a minor son. It is immaterial 
that the minor son will one day grow up 
into an adult son, What the scheme of 
the Act contemplates is the need of the 
family crystallised with reference to one 
particular day, the ‘appointed day’. 

(Para 13) 

(C) Himachal Pradesh Ceiling on 

Land Holdings Act (1972) (as amended by 
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Himachal Pradesh Ceiling on Land Hold- 
ings Amendment Act, 1973), Section 4 — 
Validity — Provision does not make dis- 
crimination between a son whose father 
is living and a son whose father is dead. 
Š (Para 14) 
(D) Himachal Pradesh Ceiling on 
Land Holdings Act (1972) (as amended 
by Himachal Pradesh Ceiling on Land 
Holdings Amendment Act, 1973), S. 4 — 
Validity — Provision does not impose 
discrimination between different types of 
land, 


Tt cannot ‘be said that S. 4 imposes a’ 


discrimination between different types of 
Tand.. Account has been taken of different 
categories of land by reference to rele- 
vant circumstances. By making the provi- 
sion included in sub-clauses (a), (b) and 
(c) of sub-section (1) a sufficient compre- 
hensiveness has been given to the sche- 
me for the determination of the permis- 
sible area, AJR 1975 Punj & Har 353, 
Dist. (Para 15). 

(E) Himachal Pradesh Ceiling on 
Land Holdings Act (1972) (as amended by 
Himachal Pradesh Ceiling on Land Hold- 
ings Amendment Act, 1973), S. 4 — De- 
termination of permissible area — Yield 
of land has beén taken into consideration 
in determining permissible area, 


It cannot be said that the yield of the 
land has not been kept in view in Sec- 
tion 4 while providing for the determina-~ 
tion of the permissible area. The scheme 
envisaged in Section 4 makes sufficient 
provision for taking the yield into ac- 
count. As has been pointed out, in res- 
pect of different categories of land the 
permissible area is calculated on diffe- 
rent bases. Sub-sections (1) and (2) bear 
that out. Sub-section (5) gives detailed 
consideration to a person holding land of 
two or more categories described in clau- 
ses (a), (b) and (c) of sub-section (1) of 
Section 4 and the permissible area has to 
be determined on the basis mentioned in 
sub-section (5). (Para 16) 

(Œ) Himachal Pradesh Ceiling on 
Land Holdings Act (1972) (as amended 
by Himachal Pradesh Ceiling on Land 
Holdings Amendment Act, 1973), Ss. 3 
(k), 3 (£) and 4 — Definition of orchard 
—Exclusion of land under Banana or 
Guava gardens — No discrimination is 
imposed — Such Iand falls under S. 3 (f) 
— Permissible area has to be. determin- 
ed under S. 4. f (Para 17) 

(G) Himachal Pradesh Ceiling on 
Land Holdings Act (1972) (as amended 
by Himachal Pradesh Ceiling on Land 
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Holdings Aimendment Act, 1973), Ss. 3 
(k) and 5 (9) — Exclusion of Tea Estate 
— No discrimination is created, 


In excluding the tea estate the State 
Legislature had in mind the considera- 
tions which prevailed in the formulation . 
of the Five-Year Plans, which have re- 
commended the exemption of tea planta- 
tions from the operation of ‘ceiling laws’. 
It cannot therefore be said that since 
S. 5 (9) excludes tea estates from the 
application of the Act, there is no valid 
basis for discriminating against orcherds 
and other agricultural land. AIR 1962 SC 
723, Rel, on. (Para 18) 

(H) Himachal Pradesh Ceiling on 
Land Holdings Act (1972) {as amended 
by Himachal Pradesh Ceiling on Land 
Holdings Amendment Act, 1973);-Ss. 3 
(m) and 4 — Inclusion of mortgagee with 
possession within the scope of S. 4 — Va- 
lidity — Being a legislative policy Court 
cannot determine its validity. (Para 20) 


Himachal Pradesh Ceiling on 
Land Holdings Act (1972) (as amended 
by Himachal Pradesh Ceiling on Land 
Holdings Amendment Act, 1973), S. 4 — 
Omission in the Act to take accoumt of 
minors who attained majority between 
the appointed day and the date on which 
Act came into force — Being a matter of 
legislative policy Court cannot adjudi- 
cate. j (Para 22) 


(J) Himachal Pradesh Ceiling on 
Land Holdings Act (1972) (as amended 
by Himachal Pradesh Ceiling on Land 
Holdings Amendment Act, 1973), S. 4 — 
Validity — Lands held by religious insti- 
tution — Right of such institution umder 
Art, 26 of the Constitution is not violat- 
ed. AIR 1971 SC 161, Foll. (Para 23) 


(K) Himachal Pradesh Ceiling on 
Land Holdings Act (1972) (as amended 
by Himachal Pradesh Ceiling on Land 
Holdings Amendment Act, 1973), S. 14 — 
Payment of compensation is not illusory 
and provisions of Art, 31 are not violat- 
ed. (Para 25) 

(L) Himachal Pradesh Ceiling on 
Land Holdings Act (1972) (as amended 
by Himachal Pradesh Ceiling on Land 
Holdings Amendment Act, 1973), S. 1 — 
Provisions are mot vague or incomplete 
and are workable. AIR 1975 Punj & Har 
353 and AIR 1974 Punj & Har 162 (FB), 
Dist. (Para 27) 

` (M) Himachal Pradesh Ceiling on 
Land Holdings Act- (1972) (as amended 
by Himachal Pradesh Ceiling on Land 
Holdings Amendment Act, 1973), S. 1 — 
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Validity — Act is not void for legislative 
incompetence, 


The Himachal Pradesh Ceiling on 
Land Holdings Act cannot be said to be 
bad for legislative incompetence on the 
ground that in List II of Seventh Sche- 
dule, Entry 18 refers to land and Entry 
19 refers to forests, and that the two 
entries being separate and distinct from 
each other a single piece of legislation 
cannot be enacted. In exercising its legis- 
lative power under Article 245 in respect 
of that area, it is open to the State Le- 
gislature to enact a single piece of legis- 
lation in respect of the subject-matter of 
one entry alone or to include the subject- 
matter of two or more entries in a single 
piece of legislation. No constitutional 
principle requires the Legislature to 
enact a single statute in respect of the 
subject-matter of a single entry alone. 
By defining the expression ‘land’ in Sec- 
tion 3 (f) of the Act to include land in 
its ordinary connotation as: well as pri- 
vate forests, the State Legislature has 
done that which it was competent to do. 
There is neither any conflict between the 
Act and the Private Forests Act. The 
Private Forests Act assumes ownership 
and operates on that basis. The impugn- 
ed Act takes away that ownership and 
removes the very basis on which the for- 
mer operates. (Paras 29 and 30) 


(N) Himachal Pradesh Ceiling on 
Land Holdings Act (1972) (ag amended 
by Himachal Pradesh Ceiling on Land 
Holdings Amendment Act, 1973), S. 7 (1) 
— Validity — Invalidation of transfer of 
land which is valid under Transfer of 
Property Act — Inconsistency if any is 
saved under Art, 254, 


The Act deals primarily with the 
transfer of agricultural land. That is 
covered by Entry 18 in List II of the 
Seventh Schedule of the Constitution. 
Where it can be said to deal with the 
transfer of property other than agricul- 
tural land, the matter falls under Entry 
6 in List III of the Seventh Schedule. 
That is the Concurrent List, and the 
State Legislature is empowered under 
Article 246 (2) to make laws with respect 
to such matters, and any inconsistency 
with the Transfer of Property Act is 
saved by the assent of the President, by 
virtue of Article 254 (2) of the Constitu- 


tion, (Para 32) 
Cases Referred: Chronological Paras 
AIR 1975 Punj & Har 353 = 77 Pun LR 

407 15, 27 


A.I. R. 
(1975) C. W. P. No. 332 of 1975 (Punj & 
Har) 36, 37 


AIR 1974 Punj & Har 162 = 76 Pun LR 
273 (FB) 12, 27 
AIR 1971 SC 161 = (1971) 2 SCR 790 23 
AIR 1962 SC 723 = (1962) Supp’ (1) SCR 
829 18 
H. S. Thakur, for Petitioner; Advo- 
cate-General and Joseph Dina Nath, for 
Respondents. 

R. S. PATHAK, C. J. :— 
tioners in this and the connected writ 
petitions challenge the validity of the 
Himachal Pradesh Ceiling on Land Hold- 
ings Act, 1972 and the proceedings taken 
thereunder. 

2. It may be mentioned that after 
a preliminary hearing of the writ peti- 
tions we found it desirable, in view of 
the nature of the questions raised before 
us, that learned counsel for the parties 
should file a written statement of their 
submissions and learned counsel were in- 
formed that during the oral hearing of 
the writ petitions they would be confin- 
ed to the points set out in their respec- 
tive statements. Written statements of 
submissions have been filed by Shri R. N. 
Malhotra, Shri H. S. Thakur and Shri 
K. D, Sud and they have orally argued 
their case on that basis. Learned counsel 
for the remaining petitioners have adopt- 
ed the submissions so made. 


3. The Himachal Pradesh Ceiling 


The peti- 


on Land Holdings Act, 1972 (hereinafter 


referred to as ‘the impugned Act’) was 
passed by the Himachal Pradesh Legisla- 
tive Assembly on December 21, 1972 and 
received the assent of the President of 
India on July 10, 1973. Subsequently it 
was amended by the Himachal Pradesh 
Ceiling on Land Holdings (Amendment) 
Ordinance, 1973, published in the Hima- 
chal Pradesh Rajpatra (Extraordinary) 
of October 3, 1973. The Ordinance was 
replaced by the Himachal Pradesh Ceil- 
ing on Land Holdings (Amendment) Act, 
1973. On September 7, 1974 Parliament 
enacted the Constitution (Thirty-fourth 
Amendment) Act, 1974 and thereby in- 
serted the impugned Act as Entry 73 in 
the Ninth Schedule to the Constitution. 
4. At the outset, a conspectus of 
the impugned Act would be in order, As 
{ts Long Title indicates, the Act is in- 
tended to consolidate and amend the 
laws relating to a ceiling on land hold- 
ings in the State of Himachal Pradesh. 
Section 2 declares that it is for giving 
effect to the policy of the State towards 
securing the principles specified în clau- 
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ses (b) and (c) of Article 39 of the Con- 
stitution of India. Broadly, the impugned 
Act provides for the separation of the 
area of the land holdings which a person 
may retain (the ‘permissible area’) from 
the remaining area (the ‘surplus area’) 
which vests in the State Government for 
the purpose of disposal in accordance 
with the impugned Act. Section 4 lays 
down the principles on which the per- 
missible area of a person or a family has 
to be determined. A person has been de- 
fined by Section 3 (m) to mean a ‘land- 
owner, tenant and mortgagee with pos- 
session’, and the expression includes ‘a 
company, a family, and association or 
other body of individuals, whether in- 
corporated or not, and any institution 
capable of holding property’. A family 
has been defined under Section 3 (e) to 
mean a ‘husband, wife and their children 
or any one or more of them.’ For the 
purpose of determining the permissible 
area, land has been divided into different 
categories, land under assured irrigation 
capable of growing two crops in a year, 
land under assured irrigation capable of 
growing one crop in a year and other 
lands including land under orchards. 
Different ceilings have been prescribed 
for the three categories. A larger per- 
missible area has been contemplated in 
respect of land in certain agriculturally 
poorer regions of the State. Sub-sections 
(1) and (2) of Section 4 prescribe the 
permissible area for a person or a family 
consisting of a husband, wife and three 
minor children, By virtue of sub-section 
(3) the permissible area of a family has 
been increased by one-fifth of the per- 
missible area under sub-sections (1) and 
(2) for each additional minor member of 
a family subject to the condition that the 
aggregate permissible area does not ex- 
ceed twice the permissible area of a 
family under sub-sections (1) and (2). 
Under sub-section (4), every adult son of 
a person is treated as a separate unit. By 
reason of sub-section (6), where a person 
is a member of the family, land held by 
him together with the land held by all 
the members of the family will be taken 
into account for the purpose of calculat- 
ing the permissible area. Section 6 pro- 
vides that no person shall be entitled to 
hold land within the State of Himachal 
Pradesh exceeding the permissible area 
on or after the appointed day, ie. Janu- 
ery 24, 1971. Section 7 declares that 
transfers by persons holding land in ex- 
cess of the permissible- area, except a 
bona fide transfer, made after the ap- 
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pointed day will not affect the right of 
the State Government to the surplus 


area to which it would be entitled but 
for such transfers, The Collector has been 
empowered to determine. whether a 
transfer is bona fide or not and his deci- 


‘sion has been made final, Section 8 en- 


titles a person to select land, within the 
limits of his permissible area, which he 
desires to retain. Returns will be filed, 
and on the basis of the information be- 
fore him, the Collector is required to pre- 
pare a draft statement setting out vari- 
ous particulars, including the land to be 
retained and the surplus land, After con- 
sidering objections to the draft state- 
ment, it is to be finalised under sub-sec- 
tion (3) of Section 10. The surplus area 
so determined is deemed, under Section 
11, to have been acquired by the State 
Government for a public purpose, In res- 
pect of such surplus area the landowner 
is entitled to compensation under Sec- 
tion 14. The surplus area vesting in the 
State Government is intended for allot- 
ment to landless persons or persons 
whose holding is less than one acre. That 
is Section 15. Then there are the usual 
miscellaneous provisions, 


5. The first contention on behalf 
of the petitioners is that the impugned 
Act (as enacted originally) and its Am- 
ending Ordinance of 1973 are void inas- 
much as Article 111 of the Constitution 
has not been complied with. It is said 
that when the Himachal Pradesh Ceiling 
on Land Holdings Bill, 1972, as original- 
ly passed by the Himachal Pradesh 
Legislative Assembly, was presented to 
the President of India for his assent the 
President conveyed his assent thereto on 
condition that certain amendments sug- 
gested by him should be effected. It is 
said that pursuant to those instructions 
the Amendment Ordinance of 1973 was 
passed thereafter, It is urged that under 
Article 111 the President could either 
assent to the Bill or withhold his assent, 
that conditional assent had no meaning 
in law and in the result, the Bill never 
became law. There is nothing on the 
record before us to indicate that the Pre- 
sident gave conditional assent to the Bill 
It is true that the Amendment Ordinance 
recites that it has been issued after ob- 
taining the instructions of the President 
to promulgate it. Those instructions con- 
stitute a requirement envisaged by the 
proviso to Article 213 (1) of the Consti- 
tution, which declares that the Governor 
shall not, without instructions from the 
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President, promulgate an Ordinance if an 
Act of Legislature of the State containing 
the same provisions would, under the 
Constitution, have been invalid unless, 
having been reserved for the considera- 
tion of the President, it has received the 
assent of the President. In the absence 
of any material to show that Article 111 
was Not complied with, this contention 
must fail. 


6. The second contention on be- 
half of the petitioners is that material 
provisions of the impugned Act violate 
Articles 14, 15, 19, 26 and 31 of the Con- 
stitution, It is urged that for the pur- 
pose of determining the permissible area, 
Section 4 creates an invidious distinction 
between an adult son and an adult 
daughter, between a major son and a 
minor son, between a landowner having 
a major son and a landowner having a 
minor son or daughter, between a son 
whose father is living and a son whose 
father is dead, between different kinds of 
land, land under assured irrigation and 
land not under assured irrigation, that 
no consideration has been paid to the 
circumstance that the land may be ban- 
jar or private forest.and the yield of the 
land has not been kept in view, and that 
certain regions of the State have been 
given a larger permissible area based on 
no relevant consideration, It is also con- 
tended that the definition of ‘orchard’ in 
Section 3 (k) creates discrimination inas- 
much as it excludes land under Banana 
orchard, Guava and vine-yards, and Sec- 
tion 5 exempts tea estates from the ap- 
plication of the Act. It is said that the 
concept of a ‘family’ in Section 3 (e) 
which confines the family to ‘husband, 
wife and their minor children’ is an arti- 
ficial and arbitrary concept. It is claimed 
that under the Act a wife has been de- 
prived of the right to hold land. It is also 
urged that inasmuch as the expression 
‘person’ has been defined to include a 
mortgagee it is unreasonable and gives 
rise to discrimination. It is also pointed 
out that as the ceiling on land has been 
imposed with effect from the appointed 
day and the impugned Act came into 
force from a later date, no account has 
been taken of those minors who attained 
majority during the intervening period. 
It is then urged that Section 14, which 
provides for compensation, contravenes 
Article 31 of the Constitution, the com- 
pensation being wholly illusory and no 
compensation being provided in respect 
of trees standing on the land. Some of the 
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writ petitions have been filed by religi- 
ous institutions owning land, and on their 
behalf it is said that their right to own 
and administer immovable property gua- 
ranteed by Article: 26 of the Constitution 
has been violated. It will be noticed that 
the aforesaid submissions rest on an as- 
sertion by the petitiones of their rights 
under Part III of the Constitution. Tha 
respondents contend that because the 
impugned Act has been entered in the 
Ninth Schedule to the: Constitution it is 
protected by Articles 31-B- and 31-C .of 
the Constitution, and the eforesaid chal- 
lenge must fail. They do not refer to 
Article 31-A. 


1. As is apparent, a number of 
points raised on behalf of the petitioners 
concern themselves with the interpreta- 
tion and scope of the provisions of Sec- 
tion 4 of the impugned Act, It is, there- 
fore, appropriate that those provisions be 
examined without more ado. 


8. At the outset, it will be seen 
that Section 4 is concerned with the de- 
termination of the permissible area. That 
defines its purpose, and sets the limits 
within which its scope has to be deter- 
mined. The different sub-sections of Sec- 
tion 4 constitute a single scheme, each of 
the sub-sections forming a constituent 
component of the.scheme, the entire ob- 
ject of which is the determination of the 
permissible area. It is the permissible 
area in the case of a person or a family. 
And it is the permissible area in respect 
of the landholding of such person or 
family. It is the landholding of such per- 
son or family alone which forms the sub- 
ject-matter of Section 4, and the several 
sub-sections lay down the principles for 
the mathematical computation of the 
permissible area in respect of such land- 
holding. Section 4 is not concerned with 
the landholding of any other person or 
family nor with the transfer of the rights 
of one landholder in favour of another. 
The only transferee from the landholder 
is the State Government, With this as 
the scope of Section 4, the true construc- 
tion of its sub-sections can be easily 
reached, and accordingly the validity of 
the contentions advanced before us can 
be readily evaluated. 

9. It is urged that sub-section (4) 
of Section 4 provides that an adult son 
of a person shall be treated as a separate 
unit entitled to a share in the landhold- 
ing while an adult daughter has not been 
granted such a right. That, it is said, 
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constitutes discrimination on the ground 
of sex alone, and therefore ‘sub-section 
(4) violates Article 15 (1) of the~Consti- 
tution. Sub-section (4) provides:— 


“Every adult son of a person shall 
be treated as a separate unit and he shall 
be entitled to the land upto the extent 
permissible to a family under sub-sec- 
tions (1) and (2) subject to the condition 
that the aggregate land of the family 
and that of the separate units put toge- 
ther shall not exceed twice the area per- 
missible under the said sub-sections: 


Provided that where the separate 
unit owns any land, the same shall be 


taken into account for calculating the. 


permissible area for that unit.” 


10. If we bear in mind what has 
been said above of the object and scope 
of Section 4, it will be apparent that 
when sub-section (4) speaks of treating 
en adult son as a separate unit, it intends 
that in the process of determining the 
permissible-area available to the land- 
holder out of the ‘landholding belonging 
to such landholder, the extent of «AG 
permissible area will be the area pres- 
cribed for the landholder under sub-sec- 
tions (1) and (2) enlarged by an equally 
extensive area by reason of the existence 
of each adult son. The entire perrnissible 
area represents the land which the land- 
holder can retain out of the related land- 
holding. The additional area is added on 
the fiction that so much more land out of 
'the landholding is required as a provi- 
sion in the hands of the Jandholder in 
respect of an adult son or sons. 


, ii. - When sub-section (4) recites 
ithat the adult son ‘shall be entitled to 
the land...... ’, that is merely in aid of the 


‘fiction mentioned above. The object re- 
mains the mathematical computation of 
the permissible area in the case of the 
fandholder out of his landholding. To 
what extent will the permissible area of 
such landholder be: enlarged by virtue of 
this principle? For every adult son add 
the area specified in sub-sections (1) and 
(2), so however that the aggregate land 
worked out on the basis of sub-sections 
(1), (2) and (4) does not exceed twice the 
permissible area specified under sub-sec~ 
tions (1) and (2). There is one proviso, 
and that is that when you compute the 
area to be added by reason of the exist- 
ence of an adult son you must, for the 
purpose of such computation, take into 
account the land actually belonging to 
such son. The extent of his land is in- 





volved as a factor in the determination 
of the land which the landholder is en- 
titled to retain out of his own landhold- 
ing; it in no way affects the extent and 
ey of rights of the son in his own 


12. On the aforesaid construction 
of sub-section (4) of Section 4, when it 
is clear that no right to a share is creat- 
ed thereby in favour of the son in the 
landholding of the landholder, no ques- 
tion can arise of any discrimination be- 
tween a son and a daughter. It is possi- 
ble that a landholder with an adult son 
becomes entitled, by virtue of sub-sec- 
tion (4), to a larger permissible area than 
a landholder with no adult son but with 
an adult daughter. But even: there, it 
cannot be said that the landholder suffers 
discrimination on the ground of the land- 
holder’s sex. Further, if an adult son 
alone is mentioned in sub-section (4) as 
a factor determining the permissible area 
of the landholder, it is explained by the 
circumstance that in the average Indian 
family a daughter is usually married off 
and has left the family by the time she 
attains adulthood, It is reiterated that} 
the oresence of an adult son is relevant’ 
only for the purpose of determining the! 
extent of the permissible. area available! 
to the landholder; it does not affect the’ 
rights of the son and daughter on succes-. 
sion. It may be noted that in Sucha Singh 
v. State, AIR 1974 Punj & Har 162 at 
p. 171 (FB) a Full Bench of the Punjab 
and Heryana High Court repelled a simi- 
lar contention as the one before us, 


13. The next submission is that 
a distinction has been drawn between a 
minor son and a major son, that whereas 
for a minor son the increase of the per- 
missible area is only one-fifth, in the. 
case of an adult son the permissible area 
is as much as that of the landholder 
himself. Here again, it is necessary to re- 
member that it is not the minor son or 
the major son who acquires rights in the 
property of the landholder by virtue of 
sub-sections (3) and (4) of Section 4; re- 
ference to them is made in those sub- 
sections only for the purpose of enlarging 
the permissible area available to the 
landholder out of his own landholding. 
The only role which the minor son or 
adult son plays is as a mathematical fac- 
tor employed for computing the permis- 
sible area available to the landholder; 
they acquire no rights in the landhold- 
ing of such landholder by virtue ‘of sub- 
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sections (3) and (4) of Section 4, Conse- 
quently, no question of discrimination 
arises between a minor son and an adult 
son, It is true that a family with an adult 
son will be entitled to a larger permissi- 
ble area than a family with a minor son, 
but that difference is rational and justi- 
fied by the fact that the family with an 
adult son has need of greater income 
than one with a minor son. It cannot be 
denied that greater resources are requir- 
ed to meet the needs of an adult son 
than of a minor son. It must be remem- 
bered that the ceiling is imposed from 
the 'appointed day’, a fixed point in time, 
and the needs of the family are to be as- 
sessed with sole reference to that point 
of time, It is immaterial that the minor 
son will one day grow up into. an adult 
son. What the scheme of the Act con- 
templates is the needs of the family 
crystallised with reference to one parti- 
cular day, the “appointed day”. 


14. It is also urged that a discri- 
mination has been effected between a 
son whose father is living .and a son 
whose father is dead. The submission is 
difficult to appreciate. A son whose 
father is living or a son whose father is 
dead will be treated either as an indivi- 
dual person or as member of a family, 
depending on whether the landholding 
in question belongs to the individual or 
the family. An individual person and a 
family have been treated as two sepa- 
rate entities for the purposes of deter- 
mining the permissible area, 


15. It is then urged for the peti- 
tioners that a discrimination has been 
imposed between different kinds of land. 
It seems to me that account has been 
taken of different categories of land by 
reference to relevant circumstances, 
Clause (a) of sub-section (1) of Section 4 
refers to land under assured irrigation 
capable of growing two crops in a year. 
The area permitted is 10 acres. Clause (b) 
relates to land under assured irrigation 
capable of growing one crop in a year. 
The area permitted is 15 acres. In the 
ease of land not falling under clauses (a) 
and (b), that is land which is not under 
assured. irrigation ‘capable of growing 
even one crop in a year the area permit- 
ted is 30 acres. As regards .the regions 
mentioned in sub-section (2) of Section 4 
the permissible area is 70 acres, That is 
because the regions mentioned in- sub- 


section (2) are, it cannot be disputed, so. 


extensively barren that they are capable 
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of producing much less than other re- 
gions in thé State. It is pointed out that 
no consideration has been paid in sub- 
section (1) of Section 4 to the effect that 
certain land may be banjar. Clearly, 
where the land is not cultivated, it will 
fall under one or the other clauses of 
sub-section (1), By making the provision 
included in sub-clauses (a), (b) and (c) of 
sub-section (1) a sufficient comprehen- 
siveness has been given to the scheme 
for the determination of the permissible 
area. Our attention has been drawn to 
the observations of the Punjab and Har- 
yana High Court in Saroj Kumari v. 
State of Haryana, AIR 1975 Punj & Har 
353 where a Division Bench of that Court 
has held invalid Rule 5 of the Haryana 
Ceiling on Land Holdings Rules, 1972. 
Having regard to the material placed be- 
fore us. I am not persuaded that similar 
considerations should prevail with us. 


16. It has been contended that 
the yield of the land hes not been kept 
in view of Section 4 while providing for 
the determination of the permissible 
area. It seems to me that the scheme en- 
visaged in Section 4 makes sufficient pro- 
vision for taking the yield into account. 
As has been pointed out, in respect . of 
different categories of land the permissi- 
ble area is calculated on different bases. 
Sub-sections (1) and (2) bear that out. 
Sub-section (5) gives detejied considera- 
tion to a person holding land of two or 
more categories described in clauses (a), 
(b) and (c) of sub-section (1) of Section 4 
and the permissible area has to be deter- 
mined on the basis mentioned in sub- 
section (5). This contention must also 
fail. 


17. The petitioners urge that the 
definition of ‘orchard’ in Section 3 (k) im- 
peses an invidious discrimination inas- 
much as it excludes land under Banana 
or Guava gardens or vineyards, It is 
said that there is no reason why such 
land should be exempted from the ope- 
ration of the Act. The submission pro- 
ceeds on a misconception. Land of that 
description is excluded from the mean- 
ing of the expression ‘orchard’, It is not 
exempted from the application of the 
Act. It is land which falls within the 
definition of that term in Section 3 (f). 
The Act applies to such land, and the 
permissible area is to be determined un- 
der Section 4 of the Act. f 


18. The petitioners then ‘point out 
that Section 5 (9) excludes tea estates 
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from the application of the Act, and they 
contend that there is no valid basis for 
discriminating against orchards and other 
agricultural land. The respondents point 
out that tea estates are plantations treat- 
ed on a special basis in view of the eco- 
nomy of the country as a whole. It seems 
to me that in excluding tea estates the 
State Legislature had in mind the consi- 
derations which prevailed in the formu- 
lation of the Five-Year Plans, which 
have recommended the exemplion of tea 
plantations from the operation of ‘ceil- 
ing laws’. Reference to those considera- 
tions is referred to with approval by the 
Supreme Court in Karimbil Kunhikoman 
v. State of Kerala, AIR 1962 SC 723 at 
pp. 733-4, In the circumstances, no ground 
of discrimination is made out. 


19. The petitioners say that while 
a husband and the children have the 
right to hold land a wife has been de- 
prived of such right. There is nothing in 
the Act which can lead to that conclu- 
sion: A family, consisting of husband, 
wife and children has been recognised as 
a unit for the determination of the per- 
missible area, and the land holding of 
the family as such is treated for that 
purpose. If a wife holds land separately 
in her own right, she is entitled to be 
treated as an individual person for the 
purposes of determining the permissible 
area available to her. 


20. It is also contended that the 
inclusion of a mortgagee with possession 
within the scope of Section 4 is unreason- 
able, because a mortgagee has no abso- 
lute title in the land. It will be evident 
from the scheme of the Act that it is 
concerned with different kinds of rights 
presently enjoyed in the land, including 
those which imply a right to possession, 
and has adopted that basis for the pur- 
pose of determining the permissible area. 
It will be noticed that it is a mortgagee 
with possession who has been included 
with the landowner and a tenant in sub- 
Section (1) of Section 4. The basis of such 
inclusion is a matter of legislative policy 
in respect of which this court cannot con- 
stitute itself a judge. 


` 21. The petitioners then say that 
mo account has been taken by the im- 
pugned Act in the case of those minors 
who attained majority between the ap- 
pointed day and the date on which the 
impugned Act came into force. The im- 
pugned Act fixed upon a certain day. It 
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decided upon January 24, 1971 and call- 
ed it the ‘appointed day’. That is the day 
from which the ceiling on land has been 
imposed, The legislature chose not toj 
take into account those who attained ma- 
jority after that day. That again is a 
matter of legislative policy, with which 
the court is not concerned. 


22. These are all the contentions 
raised on behalf-of the petitioners in re- 
gard to the contravention alleged of the 
right of equality. Whether the right is 
claimed under Article 14 or Article 15, in 
my opinion, there is no substance in the 
contentions and they must be rejected. 


23. Some of the writ petitions 
have been filed by religious institutions 
owning land, and on their behalf it is said 
that their right to own and administer 
immovable property guaranteed by Arti- 
cle 26 of the Constitution has been vio- 
lated. The contention has no force, In 
Khajamian Wakf Estates v. State of Mad- 
ras, AIR 1971 SC 161, the Supreme Court 
repelled a similar contention that in ac- 
quiring the property belonging to a reli- 
gious denomination the Legislature vio- 
lated clauses (c) and (d) of Article 26. 
The Supreme Court observed : 


“The provisions do not take away 
the right of the State to acquire pro- 
perty belonging to religious denomina- 
tions. Those denominations can own, ac- 
quire properties and administer them in 
accordance with law, That does not mean 
that the property owned by them cannot 
be acquired. As a result of acquisition 
they cease to own that property. There- 
after their right to administer that pro- 
perty ceases because it is no longer their 
property. Article 26 does not interfere 
with the right of the State to acquire 
property.” 

24. Finally, it is contended that 
the impugned Act contravenes Article 31 
of the Constitution inasmuch as the com- 
pensation is wholly illusory and no com- 
pensation has been provided for trees 
standing on the land. Section 14 of the 
impugned Act lays down the principle 
for determining the compensation pay- 
able in respect of the surplus area vest- 
ing in the State Government under the 
impugned Act. For land upto ten acres, 
the compensation has been prescribed as 
ninety-five. times the land revenue: (in- 
cluding rates and cesses) and for land-in 
excess of ten acres and below thirty 
acres, the compensation will be seventy- 
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five times the land revenue (including 
rates and cesses), For the remaining land 
the compensation has been prescribed as 
forty-five ‘times of the land revenue (in- 
cluding rates and cesses). If the holding 
or a part thereof comprising surplus area 
is not assessed to land revenue the land 
revenue on such land shall be construed 
as assessed on similar land in the estate 
and if not available in the estate then in 
the adjoining estate or estates, as the 
case may be, Waste land is required to be 
treated as banjer land for the purpose of 
assessment of land revenue and determi- 
nation of the compensation. The petition- 
ers have not been able to place clear and 
detailed material before us on the basis 
of which it can be concluded that the 
principles laid down in Section 14 lead 
to the payment of illusory compensation 
only and that the compensation cannot be 
said to include compensation for trees 
standing on the land. Adequate data in 
that regard is completely wanting in the 
record before us, and therefore, it is not 
possible to say that the compensation is 
illusory and that therefore, there is a 
breach of Article 31 of the Constitution. 


25. To my mind the contentions 
raised on behalf of the petitioners that 
their fundamental rights have been im- 
paired or abrogated by the impugned Act 
have no substance and must fail. 


26. In this view of the matter, it 
is unnecessary to consider whether the 
respondents can invoke Article 31-B and 
Article 31-C in protection of the impugn- 
ed Act. 


27. At this stage it would be con- 
venient to deal with another contention 
raised on behalf of the petitioners, The 
contention is that the impugned Act is 
vague and incomplete and, therefore, un- 
workable. The submission is based on cer- 
tain observations made by the Punjab 
and Haryana High Court in Sucha Singh 
(AIR 1974 Punj & Har 162) (FB) (supra) 
and Saroj Kumari (AIR 1975 Punj & Har 
353) (supra). Construing the provisions of 
the Punjab Land Reforms Act, 1973 be- 
fore them in the former case the learned 
Judges took the view that the land held 
by each member of the family had to be 
pooled and as the selection of the permis- 
sible area for the families provided in 
Section 4 (4) of that Act contemplates 
that the selection is to be made by the 
husband, and if he is dead, by his wife 


and, in any other case, by the eldest sur- 
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viving child, it is open to a person en- 
trusted with the selection to select land 
from a holding which enures to his ad- 
vantage and to the detriment of the 
others. The entire reasoning proceeds on 
the basis that for the purpose of deter- 
mining which land will be included in the 
permissible area and which will be treat- 
ed as the surplus area has been entrust- 
ed to an individual who may be influ- 
enced by considerations of self-interest 
to the prejudice of the rights of other 
members of the family. That question 
may arise in a case where the decision 
by one member of the family affects the 
rights of other members in their respec- 
tive holdings. It cannot arise in a case 
where, upon the view taken by me, the 
extent of the holding of one landholder 
is taken into account solely for the pur- 
poses of mathematical computation for 
determining the permissible area of an- 
other landholder whose. case is under 
consideration. A determination in such a 
case will affect the rights of the particu-~ 
lar landholder, and will indicate how 
much and which part of his landholding 
can be retained by him as permissible 
area and how much of that landholding 
and which part of it will vest as surplus 
land in the State Government, Any deci- 
sion taken in the case of such a land- 
holder cannot affect the rights of another 
in the land held by him, Each case is 
complete and independent in itself. Con- 
siderations entering into the determina- 
tion of the permissible area in a case are 
relevant only for the decision of that 
case, even though the data considered 
may include reference to the extent of 
the landholding of another person, by 
virtue of his family relationship. No 
doubt sub-section (6) of Section 4 con- 
templates that where a person is a mem~ 
ber of a family, the land held by such 
family together with the land held by 
all the members of the family shall be 
taken into account for the purpose of 
calculating the permissible area. As is 
evident, that question can arise only in 
relation to a family, and according to the 
view which has prevailed with me the 
provision is concerned only with the ma- 
thematical computation of the permissi-~ 
ble area. The basis of the reasoning 
adopted in Sucha Singh (supra) being en- 
tirely different, the view teken by the 
learned Judges in that case cannot, with 
respect, be accepted in the present writ 
petitions. For the same reason the basis 
on which Saroj Kumari (AIR 1975 Pun] 


& Har -353) (supra) has been decided can- 
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not be accepted as applicable to these 
writ petitions. In that: case,"it was held 
by the learned Judges that the Act was 
vague and incomplete and was not work- 


able, The learned Judges proceeded on the. 


basis that the option had been left to the 
seniormost member of the family to se- 
lect the permissible area out of the land 
of ether members of the family. It was 
also pointed out that the Haryana Ceil- 
ing on Land Holdings Act, 1972 did not 
make clear who was the person entitled 
to compensation, and that no provision 
had been made in the Act for adjusting 
the inter se rights of the members of the 
family in the permissible area. None of 
those considerations arise on the con- 
construction which has found favour with 
me in respect of the impugned Act before 
me, I am not satisfied that the contention 
of the petitioners that the impugned Act 


is vague and incomplete and, therefore, , 


unworkable can be accepted, 


28, At this stage, reference may 
be made to the submission that the defi- 
nition of the expression ‘family’ in Sec- 
tion 3 (f) of the impugned Act and the 
concept of a ‘family’ in sub-section (1) of 
Section 4 is artificial, and as it does not 
include adult members of the family it 
is invalid. It will be noticed that the defi- 
nition and the concept referred to have 
been formulated purely for the purpose 
of the impugned Act. The measure of the 
permissible area is defined first by refer- 
ence to a husband, wife and upto three 
minor children under sub-section (1) of 
Section 4. The measure is enlarged under 
sub-section (3) by reference to further 
minor children. Thereafter, account is 
taken of adult sons in sub-section (4). 
The extent of the permissible area alone 
is affected by this artificial concept; the 
existing rights in land included within 
the permissible area are not affected, and 
all members of the family holding land 
continue to enjoy rights therein to the 
extent of the determined permissible 
area. 


29. The next contention of the pe- 
titioners may be noticed now. It is urged 
that the impugned Act is void for want of 
legislative competence in the Himachal 
Pradesh Legislative Assembly. It is point- 
ed out that in its accepted connotation the 
expression ‘land’ does not include forests, 
and when enacting legislation in respect 
of land it was not open to the Legislature 
to include forests therein. It is pointed 
out that in List IÍ of the Seventh Sche- 
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dule, Entry 18 refers to land and Entry 
19 refers to forests, It is said that the 
two entries being separate and distinct 
from each other a single piece of legisla- 
tion cannot be enacted. The submission 
in my opinion proceeds on a fallacy. The 
Entries in List II of the. Seventh Sche- 
dule specify the different matters in res- 
pect of which the State Legislature is 
competent to enact legislation. The power 
to so legislate vests in the State Legisla~- 
ture over the entire area covered by List 
Il. In exercising its legislative power 
under Article 245 in respect of that area, 
it is open to the State Legislature to 
enact a single piece of legislation in res- 
pect of the subject-matter of one Entry 
alone or to include the subject-matter of 
two or more Entries in a single piece of 
legislation. No constitutional principle, 
so far as I am aware, requires the Legis- 
lature to enact a single statute in respect 
of the subject-matter of a single Entry 
alone, By defining the expression ‘land’ 
in Section 3 (f) of the impugned Act to 
include land in its ordinary connotation 
as well as private forests, the State Le- 
gislature has done that which it was 
competent to do. 


30. It is urged that there is a 
conflict between the impugned Act and 
the Private Forests Act and, therefore, 
the impugned Act is invalid. The conten- 
tention is without force. The two enact- 
ments deal with different matters and 
operate in different fields. There is no 
conflict between the operation of one Act 
and ‘the other. The Private Forests Act 
assumes ownership and operates on that 
basis. The impugned Act takes away that 
ownership and removes the very basis on 
which the former operates. 


31. It has been also contended by ` 
the petitioner that the law of succession 
enacted in the Hindu Succession Act pro- 
viding for equal shares in the property 
between a son and a daughter on the 
death of their father, is altered by sub- 
section (4) of Section 4 of the impugned 
Act. It is urged that the impugned Act 
Is void for that reason. As has already 
been mentioned, sub-section (4) of Sec- 
tion 4 has nothing to do with the right 
of succession. It is concerned merely with 
the computation of the permissible area. 


32. Reference may also be made 
at this stage to the contention on behalf 
of the petitioners that a transfer of land 
valid under the Transfer of Property Act 
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cannot be invalidated by sub-section (1) 
of Section 7 of the impugned Act. This 
contention is also without substance. The 
impugned Act deals primarily with the 
transfer of agricultural land, That is co- 
vered by Entry 18 in List II of the Se- 
venth Schedule of the Constitution. 
Where it can be said to deal with the 
transfer of property other than agricul- 
tural land, the matter falls under Entry 
6 in List III of the Seventh Schedule. 
That is the Concurrent List, and the 
State Legislature is empowered under 
Article 246 (2) to make laws with respect 
to such matters, and any inconsistency 
with the Transfer of Property Act is 
saved by the assent of the President, by 
virtue of Article 254 (2) of the Constitu- 
tion. 


33. The next contention on behalf 
of the petitioners is that Section 7 of 
the impugned Act is invalid insofar as 
the Collector has unfettered power to 
determine whether a transfer made after 
the ‘appointed day’ is bona fide or not. 
It is pointed out that by virtue of sub- 
section (2) of Section 7 a decision of the 
Collector in that behalf is to be treated 
as final. It is urged that in the absence 
of any guidelines confining the exercise 
of discretion by the Collector the power 
so conferred on him must be held void. 
Now, the question whether a transfer is 
bona fide or not is essentially a question 
of fact. A decision on the matter does not 
call for the application of any involved 
principle of law nor is there any scope 
for the play of discretion. If the facts 
disclose that the transfer is bona fide, the 
Collector in the exercise of his judgment 
cannot hold otherwise, In the event the 
Collector finds that a transfer is not 
bona fide and in doing so proceeds upon 
considerations which are wholly irrele- 
vant, the decision rendered by him can- 
not be regarded as a decision contem- 
plated within the scope of his powers, A 
decision of the Collector which is void 
cannot be protected on the assumption 
that it is final. If, however, the decision 
rests on relevant material, it falls within 
the scope of his powers and must be re- 
garded as final. The Legislature has in 
its wisdom considered it expedient to 
entrust the responsibility to the Collec- 
tor of determining whether a transfer is 
bona fide, and having regard to the na- 
ture of the enquiry envisaged no guide- 
lines are required beyond what are al- 
ready implied by the object and purpose 
of the impugned Act. That object and 
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purpose is writ large on the ‘face of the 
enactment. 


34. The petitioners then point out 
that some of the land sought to be co- 
vered by the proceedings taken under 
the impugned Act have already been 
made the subject of proceedings under 
the Land Acquisition Act and, therefore, 
the proceedings under the impugned Act 
are invalid. It is pointed out on behalf of 
the respondents that wherever proceed- 
ings under the Land Acquisition Act have 
been taken and are pending, and it is 
found that the land is also affected by 
the operation of the impugned Act, the 
Collector will consider which of the pro- 
ceedings he should maintain. Both pro- 
ceedings are essentially directed to the 
acquisition of the land, It is open to the 
Collector to decide which should be pre-. 
ferred. That disposes of this point 


35. In the writ petitions filed on 
behalf of religious institutions, it is con- 
tended that a religious institution is not 
a ‘person’ within the meaning of Sec- 
tion 3 (n) of the impugned Act and, 
therefore, the impugned Act does not 
apply to it. It is urged that it is an arti- 


ficial entity, and therefore, Section 4 of 


the impugned Act, which contemplates a 
husband, wife and children, cannot 
apply. It seems to me that Section 3 (n), 
which defines the expression ‘person’, is 
wide enough and includes ‘any institution- 
eapable of holding property’. An institu- 
tion, it is true, cannot be conceived of as 
a husband or wife nor can it be consider- 
ed to have children. A husband, wife and 
children contemplate the relationship of 
natural persons. But Section 4 speaks se- 
parately of a ‘person’, and a person here 
means an individual person. A person 
may be natural or artificial. It would 
include, according to the definition in 
Section 3 (n), a religious institution. 
While the provisions of Section 4, which 
speak of a family, a husband, wife, an 
adult son and other children will not be 
attracted, sub-sections (1), (2) and (5) 
will be. Those sub-sections apply in the 
case of artificial persons also. 


36. The petitioners also contend 
that trees standing on the land can be 
described as ‘crop’, entitling the land- 
holder to remove them under sub-sec- 
tion (4) of Section 14 of the impugned 
Act. Whether or not the expression ‘crop’ 
includes standing trees is a matter aris- 
ing on the application of the impugned 
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Act. There are other questions also, simi- 
larly involved in the application of the 
-Act, which have been raised in some of 
the writ petitions. All those questions 
can be appropriately raised before the 
Collector in proceedings under the Act 
and thereafter in appeal and revision 
under Section 20 of the impugned Act. 
There is no reason why this court should 
entertain them at this stage. In Jabbar 
Singh v. The Collector, C. W. P. No. 332 
of 1975 (Punj & Har), however, it appears 
that the petitioners have sought relief 
against the order of the Financial Com- 
missioner. They have exhausted their re- 
medies available under the Act. In this 
case, while the questions relating to the 
constitutional validity of the impugned 
Act stand disposed of by this judgment, 
the questions which relate to the appli- 
cation of the impugned Act remain. 
That case is referred back to a learned 
single Judge for disposing of in accord- 
ance with law. 


37. Accordingly, Jabbar Singh v. 
The Collector, C. W. P. No. 332 of 1975 
(Punj & Har) is directed to be placed be- 
fore a learned single Judge for disposal 
in accordance with the findings and ob- 
servations contained in this judgment, 
while this and the remaining writ .peti- 
tions are dismissed. In the circumstances 
there is no order as to costs. 


D. B. LAL, J.:— I agree. 
C. R. THAKUR, J.:— I agree. 


Order accordingly. 


t 
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Dharam Vir Kapur, Appellant v. 
State of Himechal Pradesh and others, 


Respondents. 

F. A. O. No, 25 of 1970, D/- 15-6- 
1976. 

(A) Motor Vehicles Act (1939), Sec- 


sions 110-D and 110-B — Award of dama- 
ges by Claims Tribunal — High Court 
when can interfere, 


Essentially the Claims Tribunal has 
to ascertain damages. The High Court will 
only interfere if a wrong principle of law 
is applied or the compensation awarded 
is inordinately low. As long as the 
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cretion exercised by the Claims Tribu- 
nal is held to be based on a reasonable 
principle and the amount of compensa- 
tion is ascertained for cogent and valid 
reasons, no interference can be asked for 
by the High Court in appeal. (Para 4) 


Held that there was no valid princi- 
ple of law which could prevail upon the 
Tribunal to reduce the amount of special 
compensation to be paid to the appellant 
for expenses in hospital and medicine. 
Similarly, the Tribunal committed an 
error in awarding only Rs. 1,000 for the. 
damage caused to the Car of the appel- 
lant when the amount actually spent in 
repairs was Rs. 1962.50 Ps. 

(Paras 5 & 6) 

(B) Motor Vehicles Act (1939), Sec- 
tion 110-C — Procedure — Tribunal not 
strictly governed by rules of evidence — 
Vouchers and receipts produced by per- 
son claiming damages — Not objected to 
by opposite party — Documents could be 
duly considered in awarding compensa- 
tion. AIR 1968 Mad 436, Rel. on. 

(Para. 6) 

(C) Motor Vehicles Act (1939), Sec- 
tions 110-D and 110-B — General dama- 
ges relating to pain and suffering — As- 
sessment of, 


As regards general damages which 
related to the pain and suffering, the as- 
sessment could only be on three things: 
First assessability, second uniformity and 
third predictability. (1965) 1 All ER 563, 
Referred to. (Para 7) 


The appellant failed to give any 
comparable data and, therefore, the se- 
cond test was not to be applied. As re- 
gards the. first and the third tests the 
appellant had suffered a little pain and 
some fear, as injury was suspected in the 
liver. The agony lasted for four days 
when he gradually recovered. (Para 7) 


The Claims Tribunal awarded Rupees 
2,000 in all for damages for loss of busi- 
ness which in fact were not proved to 
the extent claimed by the appellant. 


Held, that the sum of Rs. 2,000 could 
be awarded as compensation both for 
loss of business and also for general da- 
mages due to pain and suffering of the 
appellant. (Para 7) 


(D) Motor Vehicles Act (1939), Sec- 
tion 110-CC — Award- of interest on 
compensation — Interest at 6 per cent 
can be awarded on amount of compensa- 


. Claimed a 
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tion from date of application to date of 
payment, AIR 1973 Mys 162 and 1973 
Acc CJ 539 (Ker), Rel. on. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1973 Mys 162 = 1973 Acc CJ 57 8 
1973 Acc CJ 539 =-1973 Ker LT 1054 8 
AIR 1968 Mad 436 = 1969 Acc CJ 34 6 
(1965) 1 All ER 563 = (1965) 2 WLR 455 

7 


.K. D. Sood, for Appellant; B. Sita 


Ram, . Advocate’ General and D. K. 


Khanna, for Respondents. 


JUDGMENT :— This appeal under 
Section 110-D of the Motor Vehicles Act, 
1939 arises from the decision of the Mo- 
tor Accidents Claims Tribunal, Mahasu. 
The appellant Dharamvir Kapur along 
with his companion Madan Gopal was 
coming in a car No. CH161 on 4-1-1969 
from Chandigarh and was proceeding to 
Subathu where he had taken a contract 
for laying out water pipe line to the Can- 
tonment area. While this car was nego- 
tiating a curve at a distance of four miles 
from Dharampur, it was met with a bus 
HIL 3661 belonging to the Himachal 
Government Transport. According to the 
appellant the bus was coming at a high 
speed and dashed against the car as the 
driver (respondent No. 2) due to neglig- 
ence, failed to apply the brakes, The car 
of the appellant was towards its left side 
and he had gone to the extreme limit 
hardly two feet away from the hill. Still 
the bus collided against the car and not 
only damaged the car but also caused 
injuries to the appellant, 


Firstly the appellant was brought to 
the civil hospital at Dharampur and was 
given some treatment there. Thereafter 
the appellant was brought to the Post- 
Graduate Institute, Chandigarh and was 
treated by Dr. P. N. Kataria. At first the 
doctor suspected that the appellant had 
suffered injury in the liver and abdomen 


but after four days the appellant settled 


down and the necessity of operation was 
ruled out. After a few days he became 
all right and was discharged from the 
hospital on 17-1-1969. He was advised by 
the doctor a light diet and light activity 
outside for a period of six weeks. Accord- 
ing to the appellant he could not attend 
to his contract work at Subathu and 
could go to the site of construction only 
in July 1989. Accordingly the appellant 
compensation of Rs. 52,000 
from the Government. 


2. The respondents not only deni- 
ed the quantum of damages but also 
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pleaded that the appellant himself was at 
fault. According to them he was negli- 
gent and the Government was not liable 
to pay any compensation. 

3. The Claims Tribunal held that 
the driver of the bus was negligent and 
as such the respondents were liable to 
pay compensation. However, the Claims 
Tribunal awarded Rs. 4,000 as compensa- 
tion, The appellant considers that the 
amount awarded is rather low and hence 
he has filed the present appeal for en- 
hancement of compensation, 

4. It is very well settled that 
essentially the Claims Tribunal has to 
ascertain damages. The High Court will 
only interfere if a wrong principle of law 
is applied or the compensation awarded 
is inordinately low. As long as the dis- 
cretion exercised by the Claims Tribunal 
is held to be based on a reasonable prin- 
ciple and the amount of compensation is 
ascertained for cogent and valid reasons, 
no interference can be asked for by the 
High Court in appeal. It is, therefore, to 
be considered in this light of the case, as 
to whether the amount of compensation 
awerded by the Claims Tribunal is in- 
ordinately low or it has been reduced by 
applying a wrong principle of law. 


5. It is evident that there could 


' be a special compensation as well as a 


general compensation. The special com- 
pensation related to the amount spent in 
medicine, hospital care and other medical 
attendance procured for the appellant. 
The Claims Tribunal has awarded a sum 
of Rs. 800 for all that. This amount seems 
to be low because expenses in hospital 
and medicine amounted to Rs. 933.85 P. 
In fact the appellant was debited for this 
emount in the firm account. Ex. P.W. 7/1 
is the debit account and the expenses in- 
curred by the appellant were noted down 
as Rs. 933.85 Paise. Therefore, there was 
no valid principle of law which could 
prevail upon the learned Claims Tribunal 
to reduce that amount to Rs. 800. 

6. Similarly the damage sustained 
in the car was paid for by the appellant 
and the receipt for repairs done is of 
Rs. 1962-50 Paise. Both the voucher as 
well as the receipt were filed before the 
Tribunal. These were not objected to by 
the respondents, The Claims Tribunal has 
awarded only Rs, 1,000 and again com- 
mitted an error for not giving the entire 
amount, which the appellant actually 
spent in the repair of the car. The Claims 
Tribunal was not strictly governed by 
the rules of evidence. The vouchers re~ 
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garding expenses in the hospital and the 
vouchers and the receipt for the repair 
work done in the car were all admitted 
without any objection. As such these 
documents could be duly considered for 
awarding compensation. In K. Gopala- 
krishnan v. Shankara Narayanan, 1969 
Ace CJ 34 = (AIR 1968 Mad 436) a Divi- 
sion Bench of Madras High Court held 
that the Claims Tribunal is not ‘bound 
by the provisions of the Evidence Act 
though it is not in the position of an 
arbitrator. The Tribunal can rely upon 
vouchers produced by the appellant and 
not objected to by the respondents, Thus 
the total amount of Rs. 1962-50 paise 
was to be awarded for damage done to 
the car. 


T: As regards the special damages 
suffered by the appellant for loss in busi- 
ness there was hardly any proof in fav- 
our of the appellant. Only two state- 
ments of Madan Gopal (P.W. 2) and of 
the appellant (P.W. 7) were relevant in 
that connection. Madan Gopal clearly 
stated that the work of Subathu never 
stopped although it slowed down. The 
appellant could not come to Subathu for 
about 2} months although the appellant 
himself showed that he remained absent 
upto July, 1969. According to Madan 
Gopal the appellant used to give advice 
and since his advice was not received for 
24 months or might have been received 
indirectly from some other source, the 
construction work was delayed. The en- 
tire allegation is so vague that nothing 
can be inferred from this. It is evident 
that the appellant was not required to 
undertake any heavy duty in the per- 
formance of the contract. According to 
Madan Gopal, S. R. Kapur who was the 
brother of the appellant used to super- 


vise the construction work. The 
appellant also admitted that his 
brother used to look after the 


work and that he could not complete 
the Subathu contract upto March 1969 
and the period of contract was extended 
upto July 1969. It was for him to prove 
in what manner he suffered loss and to 
what extent he was debited for that loss 
in the firm account. The appellant is a 
partner of 40% interest in the firm. Ad- 
mittedly there was a profit of about 15% 
in the contract work. There could be de- 
cidedly some handicap in the progress of 
the work due to the absence or neglect 
on the part of the appellant. As regards 
general damages which related to the 


pain and suffering, the assessment could 
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only be as laid down by Lord Denning in 
Ward v. James (1965) 1 All ER 563 on 
three things: First assessability, ` second 
uniformity and third predictability. The 
appellant has failed to give any compar- 
able data and, therefore, the second test 
is not to be applied. As regards the first 
and the third tests the appellant had 
suffered a little pain and some fear, as 
injury was suspected in the liver. The 
agony lasted for four days when he gra- 
dually recovered. There is no permanent 
disability. The Claims ‘Tribunal has 
awarded Rs. 2,000 in all for damages for 
loss of business which in fact were not 
proved to -the extent claimed by the ap- 


` pellant. In my opinion, the sum of Rupees 


2,000 can be awarded as compensation 
both for loss of business and also for ge- 
neral damages due to pain and suffering 
of the appellant. 


8. The learned counsel also in- 
sisted that interest should have been 
awarded and he derives his right under 
Section 110-CC of the Motor Vehicles 
Act, 1939. It was held in A. Harsha V. Rai 
v. Dr. K. V. Karna, 1973 Acc CJ 57 = 
(AIR 1973 Mys 162) and K. G, Bhaskaran 
v. K. A Thankamma (1973 Acc CJ 539) 
(Ker) that 6% interest can be awarded 
on the amount of compensation from the 
date of the application upto the date of 
payment. Accordingly interest at 6% per 
annum is awarded from the date of the. 
application to the date of payment. 


9. In this manner the appellant is 
entitled to Rs. 2,896.35 P. as compensa- 
tion for medical treatment as well as for 
damages to the car. He is also awarded 
Rs. 2,000 as compensation for loss of 
business as well as for general damages 
suffered due to pain and suffering sus- 
tained by the appellant. In all the appel- 
lant is entitled to Rs, 4,896.35 P. as com- 
pensation. He is entitled to 6% per 
annum interest on this amount from the 
date of the application to the date of pay- 
ment, 


10. Since the appellant has exag- 
gerated his claim inordinately the par- 
ties are to be left to bear their own costs 
throughout. 


11. The appeal is allowed in so 
far as the amount awarded as compensa- 
tion to the appellant is enhanced by 
Rs. 896.35 Paise. In all the appellant is 
entitled to claim Rs. 4,896.35 Paise as 
compensation from the respondents, He 
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is also entitled to interest at 6% per 
annum on this amount from the date of 
the application to the date of payment. 
The parties shall wear their costs 
throughout, 

r Appeal allowed, 
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Jai Singh, Petitioner v. The State of 
H. P. and others, Respondents. . 

Civil Writ Petn. No. 167 of 1972, D/- 
19-9-1975. 

(A) Himachal Pradesh Panchayati 
Raj Act (1968), Ss. 4, 5 — Change in 
Gram Sabha area — Does not affect con- 
stitution of Gram Sabha itself, (Para 2) 


M. G. Chitkara, for Petitioner; Ra- 
mesh Chand, for Respondents, 


ORDER :— The petitioner is a resi- 
dent of village Saryala, situated in Jag- 
jitnagar block, tehsil and district Solan. 
He is aggrieved by the elections held in 
Gram Sabha, Chandi. He contends that 
the Gram Sabha area of that Gram Sabha 
was altered and consequently the Gram 
Sabha itself stood abolished. According 
to him, the Gram Sabha should have 
been constituted afresh in respect of the 
altered area, and as there was no fresh 
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constitution of the Gram Sabha the ac- 
tion taken to hold elections to the Execu- 
tive Committees consequent to the notifi- 
cation dated September 29, 1972 must 
be treated as invalid. By this writ peti- 
tion the petitioner prays for relief 
against the elections in respect of the 
Gram Sabha, Chandi. * 


2. The writ petition is without 
force, Any change in the Gram Sabha 
area over which the existing Gram 
Sabha has jurisdiction does not affect the 
constitution of the Gram Sabha itself. 
Section 5 of the Himachal Pradesh Pan- 
chayati Raj Act, 1968 contemplates a 
Gram Sabha as a body corporate having 
perpetual succession and a common seal. 
Its jurisdiction in respect of a Sabha 
area is defined under Section 4 of the Act. 
The Government is empowered under 
that section to include or exclude any 
area from the Sabha area. Merely be- 
cause the extent of the Sabha area over 
which the Gram Sabha has jurisdiction 
is altered under Section 4 does not mean 
that the Gram Sabha in its nature is af- 
fected in any way. The contention of the 
petitioner. must fail. 


3. The writ petition is dismissed 
with costs. 
Petition dismissed. 


—_———_— 


END 
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1969 ACC CJ 99 (CA) 23 
AIR 1937 PC 276 = 46 Mad LW 219 17 

Vv. S. Malhotra, for Petitioner; M. C. 
Bhandari, V. P. Gandhi and T. S. Thakur, 
for Respondent, 

MIAN JALAL-UD-DIN, J. :— These 
are the two Civil first Miscellaneous ap- 
peals under Section 110 (d) of the Motor 
Vehicles Act and arise out of the judg- 
ment and the award of the Motor Acci- 
dents Claims Tribunal dated 7th of Janu- 
ary, 1975 allowing the 
Mahal, the petitioner appellant to the ex- 
tent of Rs, 36,242.00, 

2. Briefly speaking the facts of the 
ease as disclosed from 
the Tribunal are: that Shri P, S. Mahal 
the appellant in case No.’ 40 (hereinafter 
referred to as ‘the petitioner appellant’) 
who was working as an Executive’ En- 
gineer in the Central Public Works De- 
partment (C. P. W.D.) at Jammu had 
gone to Udhampur on 28th of August 1969 


in Government Jeep No. JKN-2462 which - 


was driven by Shri Mohd Akbar driver 
of the department, It was a left hand 
driven jeep. While returning from Udham- 
pur to Jammu when the appellant was 
on Ramnagar-Jammu road only 5 miles 
away from the City of-Jammu, a military 
truck driven by respondent No, 2 was 
coming at fast speed from the opposite 
direction, The driver of the said vehicle 
tried to overtake the military vehicle 


ahead of him and while doing so he came ` 


on the wrong side of the road. He with- 
out observing the traffic rules and with- 
out blowing horn dashed his vehicle 
against the jeep of the petitioner appel- 
lant, The collision caused a serious im- 
pact due to which the jeep was pushed 
back at a considerable distance as a re- 
sult of which the petitioner appellant was 
thrown out of the jeep and he received 
Serious injuries, The driver of the jeep 
was also thrown out. The petitioner ap- 
pellant became unconscious and was re- 


moved to civil Hospital Jammu in a civil - - 


bug wherefrom he was flown to Chandi- 
garh where he was admitted in the 
Postgraduate Institute on 29th of August, 
1969, He remained. there as an indoor 
patient till. 11th of January, 1970, The 
petitioner appellant had received serious 
injuries on the skull, face right clavical 


ribs; right hip and left thigh He had. 


also sustained fractures of clavical right 
side in the chest, second, third, -fourth, 
fifth, sixth and -seventh ribs, fracture in 
- the skull. After he was. discharged from 
the Postgraduate. ‘Institute he resumed his 
duty on Ist of, May 1970. He. thereafter 
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claim of P. S.. 


the judgment of 


Union of India v. P. S. Mahal (M. Jalal-ud-din J.) [Prs, 1-2] J. & K. 81 


instituted a-suit for compensation to the 
tune of Rs. 2,50,000,00. against the Union 
of India in the High Court on account of 
the injuries sustained in the accident. 
The breakup is as under: 
(i) Expenses incurred on 
treatment upto-date 
>- and future, 
Gi) Expenses incurred on 
Air fare and other 
transport charges, con- 
veyance ete. ... Rs. 500/- 
Expenses which the 
claimant would incur 
on a driver and on 
attendant without 
whom the claimant 
cannot do and = which 
expenses -he ` could 
avoid in case there 
would be no accident, 
calculated: at Rupees 
300/- per morth for 
15 years, . Rs. 54,000.0¢ 


Pecuniary loss on ac- 
count of loss of pros- 
pects of promotion to 
the Superintending 
Engineer’s post at 
Rs, 150/- P. M. for 
3 years assuming that 
he . would be promo- 
ted at the age of 55, 
at which age he was 
sure to be promoted, 
Keeping in view his 
seniority, merit and 
experience, . Rs. 54,000.00 
(v) Loss at Rs,  1000/- 
_P.M, for 5 years after 
the date of retire- 
ment inasmuch as he i 
could get a private 
employment ət the 
said salary easily 
after his retirement. i 
.-. Rs. 60,000.00 
(vi) General damages for 
extreme anguish and 
pain, partial and 
future -- disfigure- 
ment, disability, partial 
and . permanent, - 
shortening of expecta- 
tion of life by at least 
5 years (assuming that. - 
the normal age 170 
years) and past and 
„future loss of- enjoy- 
ment of life _ , Rs. 1,22,100.00 . 
. Total Rs: 2,50,000,00 - 


...Rs. 8,000/- 


(iii) 


Gv) 
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3. The case proceeded in the High 
Court till 9-4-1971 when Notification 
dated 14th of July 1970 was brought to 
notice of the court by the defendants 
counsel according to . which the. Motor 
Accidents Claims Tribunal had been con- 
stituted, District Judges of Jammu and 
Srinagar -were designated , as the one 
man Tribunal and they were given ex- 
clusive jurisdiction to hear, such. claims. 
Consequently the plaint was ordered 
to be returned to the ‘appellant for 
presenting it before the proper forum. 
The plaint was actually returned to 
the counsel for the plaintiff on 15-4- 
1971, It was presented before the 
then Tribunal (the District Judge, 
Jammu) on 15-4-1971 as a claim petition 
along with an application for condonation 
of delay supported by an affidavit, Later 
on the case was transferred from the 
Court of the District Judge Jammu to 
the Motor Accidents Claims Tribunal by 
an order dated 8-12-1971, Another appli- 
cation seeking cordonation of delay 
under Section 110-A sub-clause (3) of the 
Motor Vehicles Act was filed by the ap- 
pellant’s counsel on 23-11-1973. The res- 
pondents in their written objections to 
the claim petition jcined issues with the 
appellant on questions of fact as well as 
on law. Briefly speaking the claim was 
resisted on the grounds that it was not 
maintainable because the driver of the 
military truck was discharging the sove- 
reign power of the Union of India ie. 
the defence of the country, The military 
truck was moving on normal speed and 
was on the right side when the accident 
took place, The respondents had no know- 
ledge of any injuries .sustained by the 
petitioner appellant, The 
petitioner, it was pleaded, was fantastic 
and false. 


A. The Tribunal raised the follow~ 
ing issues in the casc, 

1. Is there sufficient cause for con- 
doning the delay in presenting this peti- 
tion? 

i O. P, Petitioner 

2. Whether the claim is not maintain- 
able against the ncn-applicant on basis 
that the-non-applicant is the employer 
of the applicant and was acting in the 
discharge of non-applicant’s duties at the 


time the accident took place? 
- O, P. on non applicants 


3. Whether Sites driver of the military 
vehicle in question wag acting in dis- 
charge of the sovereign power of the 


claim of the 


A.I. RB. 


Union of India, Nen-applicant, and the 
claim is not tenable on this account 
against the non-applicant? | 

O, P. Non-applicant. 

4. If the claim is ‘not maintainable 
not having been preferred in proper form 
under the Motor Vehicles Act? 

O. P. Non-applicant 

The following additional issues 
were framed on 16th of April 1972: 

5. Whether the proximate. cause of 
the accident in question wag the rash or: 
negligent act’ of the non-applicant No, 2? 

ary O. P. Claimant. 

6. In the event ¿f issue No. 3 being 
not sustained what is the respective 
quantum of compensation which the: 
claimant. is entitled to recover from the 
defendant or either of them?. ~- . 

; see -P_ Petitioner. 
Gi Relief? : 

5-6. On issue No, 1 the Tribunal re- 
turned the finding that there was suffi- 
cient cause within the meaning of Sec- 
tion 110-A Sub-clause (3) ofthe Motor 
Vehicles Act for condoning the delay. in 
presenting the petition, Issues Nos, 2 to 
4, were nhot.:pressed before, the Tribunal 
so also before this court, On issue:No. 5" 
the Tribunal recorded the finding that 
the Proximate cause of the accident was 
rash.and negligent act -of respondent- 
No, 2, As regards the quantum of com- 
pensation to which the claimant “was en~ 
titled the Tribunal was of ‘the view that 
an amount of Rs, 36242.00 was the ap- 
propriate compensation that could be 
claimed by the petitioner appellant. The 
break up of the award is as under: `” 
1. Expenses incurred on treat- 


ment upto date and claim 

for future medicine’ has 

not been allowed, ~ . 'Rs. 6100.00 
2. Expenses incurred on air 


and other transport char- 
3.'Expenses which the plain- 
tiff would ‘incur on a 
driver-cum-attendant. 


142.00 - 


; Nil 

4. Pecuniary loss on’. account: 
of loss of prospects of 
promotion to a higher post. 

5. Estimated loss of Rs 1000/-' 
P.M. for.5 Years upto the 
date of his retirement, 

6. Generál damages for ` past’ 
and: future disfigurement, 
. disability, partial and per- 
manent, shortening of ex- 
pectation of- life by at 
least 5 years, a. Rs. -30;000,00 


Nil. 
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The Tribunal did not agree with the peti- 
tioner that longevity of his life had been 
shortened by 5 years and that he was 
going to suffer any pecuniary loss during 
his service tenure or thereafter, 


7. Against the judgment and the 
award of the learnej Tribunal both Shri 
P. S, Mahal and Union of India have fil- 
ed separate appeals before this court, As 
common questions of fact and law are in- 
volved in both the appeals, therefore this 
single judgment will dispose both of 
them. 


8. ` In the appeal filed by Shri P.S, 
Mahal the petitioner appellant has con- 
tended that the Motor Accidents Claims 
Tribunal had erred in law and fact in 
awarding only Rs, 36242 as compensation 
to him as against the amount originally 
claimed by him in the claim petition. 
Learned counsel appearing on his behalf 
has submitted that the Tribunal has not 
correctly appreciated the evidence on the 
point of quantum of compensation re- 
lating to issue No, 6, Even the evidence 
of Dr, Ved Parkash whom the appellant 
had produced before the ‘Tribunal has 
not correctly been appraised. According 
to the Medical evidence available on the 
record the petitioner appellant had suf- 
fered shortening of left lower limb by 
one inch and right, foot drop on the right 
side, waisting of muscles from both 
sides, limitation of movements of both 
hip and knee joints. The petitioner ap- 
pellant was completely bed ridden till he 
was discharged from the hospital in the 
month of April 1970 when he could just 
stand up with the help of clutches, The 
Claims Tribunal had also -erred in not 
‘awarding compensation to the tune of 
Rs. 1,22,100.00 under the Head General 
damages and had only awarded a nomi- 
nal amount of Rs, 13,000/-, In the face of 
the unrebutted statement of Dr, Ved 
Parkash and also of the appellant the 
Tribunal could not justifiably do so, The 
entire, sum ought to have been allowed. 
According to Dr, Bansal, it is urged, the 
petitioner appellant has become perma- 
nently disabled on account of the injuries 
suffered by him and this disability is to 
the tune of 30% which could go upto 
35% in due course of time as this dis- 
ability could worsen the osteo-arthritic 
in the hip and the knee joints. The peti- 
tioner appellant would not be able to 
climb, to go upstairs enter the bus and 
would not be able to pursue normal en- 


foyments of his life, The Tribunal omit- 


. tioner appellant was 
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important facts into 
assessing compensa- 
tion under the relevant Head, Also the 
finding of the ‘Tribunal that the peti- 
entitled to Rupees 
6100/- as compensation for the expenses 
of medicine and for future prospects was 
not correct, The appellant was still under 
medical treatment and has to continue to 
remain so. Also there was every justifi- 
cation for awarding compensation to- 
wards the expenses of a driver-cum-at- 
tendant which claim the Tribunal had 
disallowed as a whole. The appellant be- 
cause of exigencies of his service has to 
use a motor transport of his own, As he 
cannot drive himself, therefore per neces- 
sity he has to engage the services of a, 
driver-cum-attendan:, It is further urged 
that the appellant had to undertake ex- 
tra nutritious diet in the hospital for re- 
gaining his normal vitality during the 
time he remained bed-ridden, The un- 
rebutted statement :f the petitioner ap- 
pellant established that he is entitled to 
the entire amount claimed by him under 
this head, Learned counsel for the peti- 
tioner-appellant has also assailed the 
finding of- the Tribunal that his client 
was not entitled to claim an amount of 
Rs, 1000/- per month after his retirement 
for 5 years to 10 years. As a matter of 
fact the appellant was a qualified En- 
gineer and after his retirement he could 
engage himself with some private firm 
and would be able to secure an appoint- 
ment for him, In this way the legitimate 
amount the plaintiff could claim under 
this head was Rs, 6000/- as assessed by 
him, But curiously the Tribunal has dis- 
allowed the entire claim under the head 
general damages, The ‘Tribunal has al- 
lowed a paltry sum of Rs, 30,000/- as 
against Rs. 1,02,000.00 claimed by the ap- 
pellant which claim wag very much on 
the lower side. The Tribunal- failed to 
take into consideration all the relevant 
factors bearing on this head namely any. 
past and future, disfigurement, disability 
and partial and permanent shortening of 
bi lower limb and loss of enjoyment of 

e, 
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ted to take these 
consideration while 


9. For all what has been suffered 
by the appellant he was entitled to be 
awarded the entire amount claimed by 
him, ‘Moreover, the appellant was en- 
titled to be awarded interest from the 
date of accident to the date of payment 
as also the costs incurred by him during 
the litigation, The Tribunal allowed in- 
terest at 4% only from the date of 
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the award and not from the date of ac- 
cident but from the date of the order. It 
has also not awarded! costs to the appel- 
lant. The appellant could legitimately 
claim all this. 

10. The learned counsel for the 
appellant has submitted a detailed list of 
expenses incurred by his client, 


11. In the counter appeal No. 36 
filed by the Union of India Shri V. S. 
Malhotra the learned counsel for the 
Union of India has urged that the judg- 
ment and the award given by the Tribu- 
nal are not sustainable in view of the 
fact that claim of the respondent was 
admittedly time barred and there was 
no sufficient ground for condoning the 
delay. The tribunal had committed a 
grave error of law in admitting the peti- 
tioner to the benefit of Section 110-A 
sub-clause (3) of the Motor Vehicles Act 
and for ‘condoning the delay, Delay 
could not be condoned because the peti- 
tioner had remained grossly negligent in 
preferring his claim before a wrong 
forum, He could not legally seek condo- 
nation for the time during which the suit 
remained pending in the High Court. 
Ignorance of law or Notification could 
not be a ground for claiming condona- 
tion. Moreover, after the petitioner was 
apprised of the fact on 9-4-71 about the 
constitution of the claims ‘Tribunal he 
did not take steps tc file the claim im- 
mediately before the Tribunal but waited 
till 15-4-71 and then presented the 
suit before the Tribunal on that date. In 
this way the delay has not been explain- 
ed, In such a case it was incumbent up- 
on the petitioner to explain the delay of 
each day, 


12. It has also been urged that the 
Tribunal had recorded a wrong finding 
on the question relating to the negligence 
of the: driver of the Military vehicle and 
had wrongly fixed responsibility of this 
accident on him, 


13. As regards the various claims 
made by*the petiticner appellant the 
learned counsel has submitted that the 
appellant could not be allowed to make 
capital of the accident and commercialise 
it with a view to derive any profit out of 
‘that. Certainly the claim of his future 
prospects of employment could not be 
considered and allowed, It was after full 
and thorough appreciation of evidence 
that the Tribunal had come to certain 
findings of fact and these findings could 
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not be disturbed in appeal unless there 
were compelling reasons for the appellate 
Court to interfere with those findings. 
The petitioner appe'lant also could not 


- be allowed to claim compensation for his 


nutritious diet because he had to take 
the diet in normal course and under all 
circumstances, It ‘was not established 
from the evidence on the record that 
the appellant was forced to undergo ad- 


ditional expenses under this head Also 
he could not claim any compensation 
for the engagement of the services of 


driver-cum-attendant, The appellant can 
easily board a bus or can hire a taxi for 
performing his offici:] duties, He’ has not 
done any field work as he has been post- 
ed in the office. 


14. As regards the claim. relating 
to the payment of interest from the date 
of accident, it is submitted that it is pure- 
ly a discretionary matter and the Tribu~ 
nal was under no obligation to award in- 
terest from the date of the accident, In- 
terest is awarded only to avoid any de- 
lay that may be caused in making pay- 
ment of the claim awarded. 


15. The first and the foremost 
question that we are called upon to de- 
cide is the question of the limitation and 
the condonation of delay in filing the 
claim before the Tribunal, 


16. The learned Tribunal in a well 
reasoned judgment has affirmed the. 
stand taken by the petitioner appellant 
that the delay in filing the claim peti- 
tion before the appropriate forum had 
not been occasioned by any fault or 
negligence of his or that of his counsel. 
Under Section 110 of the Motor Vehicles 
Act claim for compensation is to be lod- 
ged within six months from the date of, 
the accident, Under sub-clause (iii) of the 
aforesaid section the Tribunal can in ap- 
propriate cases condone the delay on suf- 
ficient ground shown by the petitioner. 
In the instant case it is found that the 
petitioner appellant had originally insti- 
tuted suit for compensation before the 
High Court on 25-8-70. It was, however, 
on 14-7-70 that is before the institution 
of the suit that the Claims Tribunal had 
been constituted and notification was 
published in the Gazette, The appellant’s 
case is that neither he nor his counsel 
was aware of the fact that the claims 
Tribunal had come into existence at the 
time when the suit was instituted in the 


High Court. His counsel (Shri D. D, Tha- 
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kur as he then was) made strenuous ef- 
forts in this behalf, He made thorough 
enquiries but all along he was told that 
no such Tribunal had been constituted. 
Thereupon the appellant under the advice 
of his counsel instituted the suit, It was 
only on 9-1-71 that the petitioner appel- 
lant came to know of the constitution 
of the Tribunal and he, thereupon re- 
quested the court to return the plaint to 
him for presenting it before the appro- 
priate forum, The plaint and the rele- 
vant documents, however, remained with 
the learned Judge trying the suit. It was, 
on 15-4-71 that the plaint was returned 
to Sh. D. D, Thakur by the office of the 
High Court, The plaint was presented 
before the then Claims Tribunal (the Dis- 
trict Judge Jammu as it was then desig- 
nated) on 15-4-71, The plaint was trea- 
ted as a claim petition. From the evi- 
dence on record especially from the state- 
ment of Sh D, D, Thakur J, (by then he 
had been elevated to the Bench) it is 
found that in spite of the best efforts 
made by the learned counsel he ‘could 
not find out from any source that the 
Claims Tribunal had been constituted and 
that it was only on 9-4-71 that he came 
to know of the existence of the claims 
Tribunal when Sh, V. S. Malhotra pro- 
duced the relevant notification before the 
court, The counsel Jost no time in- mak- 


ing prayer to the court to return the 
plaint to him, The plaint was re- 
turned and he presented the same 


before the Claims Tribunal without 
losing any further time, In this way 
it is found that the delay which had 
occurred was not because of any negli- 
gence on the part of the appellant peti- 
tioner. He had engaged two senior coun+ 
selin the case and was acting under their 
advice, The engagement oftwo senior 
counsel by the petitioner appellant suffi- 
ciently indicated that he had taken all 
possible precautions to avoid any possible 
lapse on his part and to ensure best legal 
advice to him, Firstly it is found that the 
counsel had not erred in any way; se- 
condly even assuming that the counsel 
had in any way erted that could not be 
attributed to the petitioner appellant as 
he could not be saddled with any res- 
ponsibility for the mistaken advice of his 
counsel, In. this view of mine I am forti- 
fied by a Single Bench authority of our 
High Court reported as 1974 J and K LR 
44 wherein Hon’ble Sh. SMF Ali C, J. 
observed as under: 


SORENE Mr, Kotwal had filed a per- 
sonal affidavit that he had given a mis- 
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taken advice- because he bona fide 
thought on an interpretation of Sec, 61 
that no appeal would lie to the District 
Court but would lie only to the High 
Court, It may be that the learned coun- 
sel by sheer oversight was looking into 
the provisions of the Indian Stamp Act 
rather than the State Act and even if 
this is so, it cannot be said that the ad- 
vice of- the learned counsel was tainted 
by any mala fide metive. Further I might 
mention that even the District Judge 
who tried to sit in appeal over the High 
Court has in fact keld that no appeal 
lay to him, This shows that the advice 
of the learned counsel could not be any- 
thing but bona fide.” 


Again, in 1971 ACC C, J, 180 the Alaha- 
bad High Court had occasion to go into 
the question of deley and its condona- 
tion. The delay in that case was attribu- 
ted to the counsel for the petitioner in 
that case. K. V. Asthana J, observed: 


“There is no such rule of law that a 
party or litigant must be punished for 
the mistake. or faul; of the counsel, The 
greater the blunder of the counsel the 
stronger is the case for the party whom 
he represents, to get redress from the 
Court of Judicial Tribunal unless on 
facts, it is established that the party it- 
self connived for some ulterior purpose 
with the counsel's action.” 


17. . Again in AIR 1972 SC 749 
their Lordships obscrved that the words 
“sufficient cause” should receive a libe- 
ral construction so as to advance substan- 
tial justice when no negligence or in- 
action or want of bona fide is imputable 
to a party. To the.same effect are the ob- 
servations made in AIR 1937 P.C. 276. 
Commenting upon the conduct of the 
counsel their Lordships observed that if 
a party ‘had acted in a particular man- 
ner on a wrong advice given by his legal 
advisor, he cannot be held guilty of negli- 
gence so as to disentitle the party ta 
claim sufficient cause under Section 5 of 
the Limitation Act, The argument of the 
learned counsel for the ' Union of India 
that the appellant. should have filed. a 
claim petition before the ‘Tribunal on 
9th of April itself without waiting for 
the High Court to return the plaint does 
not commend to reason inasmuch as no 
form as envisaged Ly Section 110 was 
available in those days. Section 110 of 
the Motor Vehicles Act provides that the 
claim shall be made before the Tribunal 
on the form prescribed by the rules, At 
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the time the plaint was presented before 
the Claims Tribunal no rules had been 
framed; at least no rules were brought 
to our notice. Also the petitioner appel- 
lant could not present the plaint be- 
fore the District Judge on 9th. April be- 
cause it was not returned to him on that 
day but on 15th April which is evidenced 
by the note appended thereto, Thus: each 
day’s delay has satisfactorily - been ex- 
plained. The delay could not be imputed 
to any negligence or carelessness on the 
part of the petitioner appellant, The same 
has rightly been condoned, We, therefore, 
find ourselves. in agreement with the 
finding arrived at by the. Tribunal on 
issue No. 1, 


18. Finding recorded by the Tribu- 
nal'on issue No, 5 has not seriously been 
pressed by the counsel for the Union of 
India, On consideration of the evidence 
led on this issue we are of the firm view 
that the finding recerded on the basis of 
the established facts do not warrant any 
interference by us, The learned Tribunal 
has discussed the issue at length and has 
also sifted the evidence led by’ the par- 
ties on this issue, From the evidence 
available on record, it is fully esta- 
blished that the proximate cause of ac- 
cident in question was the rash and negli- 
gent act of respondent No, 2 namely 
Mahadev Patel while driving the mili- 
tary vehicle From the depositions made 
by Mohd Akbar and Dwarka Nath as 
also from the statement of the petitioner- 
appellant, it is found that on the date of 
accident the driver of the jeep in which 
the petitioner-appellant was travelling 
was going at a normal speed and when 
he reached Ramnagar-Jammu road and 
was only a few kilometers from Jammu 
he suddenly detected the military vehicle 
driven by Mahadev Patil respondent 
No. 2 coming on a wrong track speedily 
and trying to overtake another military 
vehicle just ahead of him. Thus coming 
on’ the wrong side and without blowing 
any horn he dashed his vehicle against 
the jeep which caused the accident, As a 
result of the serious impact the peti- 
tioner-appellant was thrown out of the 
jeep on the road side and he sustained seri- 
ous injuries and. became unconscious, It 
is in evidence that the driver of the jeep 
tried to take his jeep to the extreme left 
to avert the collision and also applied 
brakes, but as the military vehicle was 
moving fast it came in front of the 
jeep and caused collision. The evidence 
led by the respondent is against the cir- 
cumstances and does not ‘inspire confi- 
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dence, Photographs Ex. P, 4,-Ex P, 5, 
Ex. P, 6 and Ex. P 7 taken by Dwarka 
Nath P.W. at the place of’ occurrence 
soon after the accident show the position 
of the jeep and the military vehicle in- 
volved in the- accident, - 


19%. From this, it is positively 
established that the driver of the mili- 
tary vehicle was on the extreme wrong 
side and it was he who was responsible 
for causing the accident as a result of - 
which the petitioner appellant. sustained 
injuries, I, therefore affirm the finding of 
the learned Tribunal on this issue, 


20. This brings us to the question 
relating to the quantum of compensation 
to which the claimant is entitled to re- 
cover from the respondents or either ~ of 
them. As stated above the petitioner ap- 
pellant has claimed damages detailed 
headwise as follows:— : 


G) Expenses incurred on 
treatment upto date and 
future, wee Rs. 8,000.00 

üi) Expenses incurred on . 

air fare and other 

transport charges, con- 

veyance etc, « Rs. 500.00 

Expenses which the 

claimant would incur’ 4 

-on a driver-cum-atten- i 

dant without whom the 

claimant could not do : 

and which expenses he X 

could avoid had there- `’ 

been no accidext,. cal- 

culating at- Rupees 

300/- per month for 

15 years, . Rs. 54,000.00 

(iv) Pecuniary loss on ac- 
count of loss of pros- 
pects of promction to 
the S, E, post at 
Rs. 150/- per month for : 
3 years, ~ .. Rs. 5,400.00 

(v) Loss at Rs. 1000/- per. 

month for 5 years after, 

the date of retirement 

Inasmuch . as the peti- 

tioner could yet pri- 

vate employment at 
the said salary. 

General damage for 

extreme anguish 'and ` 

pain, past and future 

disfigurement, disabi~ 

lity, partial and per- 

manent shortening of 

expectation of ife ... Rs. 1,22,100.00 ` 

Total ... Rs. 2,50,000.00 


(iii) 


. Rs, 60,000.00 
(vi) 
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21. Learned counsel for the peti- 
tioner appellant has not pressed the claim 
in respect of heads Nos, (ii) and (iv). He 
has, however, assailed the findings of the 
Tribunal on other heads and has vigo- 
rously contended thet the quantum of 
compensation awarded by the Tribunal 
In respect of heads Nos. (i), (iii), (v) and 
(vi) is wholly inadequate and dispropor- 
tionate to the gravity of the accident and 
the injuries sustained by the petitioner- 
appellant, He has submitted that the 
petitioner appellant has become a crip- 
ple, a physical wreck who cannot work 
satisfactorily and cannot enjoy all the 
enjoyments of life, 


22. Now what the court has to do 
In such cases is to determine fair com- 
pensation for the losg sustained by the 
injured regarding his earnings present 
and future, damages for pain and suffer- 
ing, expenses incurred by him for treat- 
ment and loss of amenities of life and 
such other factors, a 


23. In 1969 A.C J. 95° (CA) in 
Fletcher v, Autocar and Transporters 
Ltd. Lord Denning speaking for the 
Court observed: 

“It is a settled law that in cases of 
compensation for injuries what the 
courts Have to determing is the fair. 
compensation that should be awarded 
and not the perfect compensation. After 
determining the loss under the various 
accepted heads, namely; (i) special da- 
mages, (ii) loss of future earnings, (iii) 
additional expenses incurred as a result 
of the injuries (iv) damages for pain and 
suffering and loss of amenities of life, 
the courts should consider whether the 
total thus worked out is a fair compensa- 
tion, and reduce or increase the amount 
accordingly. It woulj be wrong to, take 
each of the items separately and then 
add them up at the end, These items 
are not separate heads of compensation. 
They are only aids to arrive at a fair and 
a reasonable compensation, There is a 
considerable risk of error in just adding 
up the items, It is the risk of over lapp- 
ing duplication.” 

Again, his Lordship proceeded to ob- 
serve: 


. “It has often been stressed that there 
should be what is necessarily to some 
extent a conventional scale of damages 
in accident cases (within certain limits). 
This is necessary so that justice may be 


‘is also 
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done not only between plaintiffs and 
defendants but also between plaintiffs 
and plaintiffs and . between defendants 
and defendants.” 


24. In the instent case the injuries 
sustained by the petitioner appellant have 
fully been described by Doctor Ved Par- 
kash Bansal who has appeared as witness 
in the case on the side of the petitioner- 
appellant before the Tribunal, According 
to him the petitioner-appellant remained 
in Chandigarh Hospital from 29-8-69 to 
11-1-70. He was bed ridden for all this 
time He suffered deep agony and severe 
pain, The petitioner suffered special as 
well as general damages as a direct re- 
sult of this accident, - $ 


25. The -Tribunal has -allowed 
Rs. 6100.00 onitem No. lie. cost of medi- 
cine and expenses incurred by the, peti- 
tioner appellant at Chandigarh hospital. 
The petitioner has not, however, proved 
as to in what way he can claim compen- 
sation for future medicines and also ad- 
ditional expenses for nutritious ' diet in 
the amount of Rs. 1990/-, There is no evi- 
dence forthcoming to that effect, The 
uncorroborated - statement of petitioner 
appellant is-.not sufficient to entitle him 
to claim additional expenses for nutriti- 
ous diet and future expenses for medi- 
cines, That the petitioner-appellant has 
had nutritious diet in the Hospital and 
therefore, he must be compensated for 
that, is not established .on evidence, This 
not a reasonable proposition to 
which we can accede. In my opinion the 
Tribunal has rightly awarded Rs. 6100.00 
as against Rs, 8000.00 claimed by the peti- 
tioner appellant. 


26. Head No, (ii), This has not 
been pressed, 
27. Head No. (iii), The petitioner 


has claimed an amout of Rs, 54,000.00 as 
expenses which he would incur on a 
driver-cum-attendant without whom he 
cannot do, He has calculated the same 
at Rs, 300/- per morth for 15 years, 


“28. Petitioners date of birth as 
stated by his counsel and not controver- 
ted by the respondent is 11th January 
1920, The date of superannuation accord- 
ing to him falls on 11-1-78. The accident 
took place on 28-8-63 when the petitioner 
appellant was of the age of 49 years, It 
is true‘that because of the foot drop and 
the left lower limb shortening which the 
petitioner has suffered he has been ren- 
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dered unfit to climb up a ladder to board 
a bus and to drive his own car. As per 
necessity he has to engage the services of 
a driver at least for the period he has 
to remain in service. The Tribunal has 
not allowed the claim against this head 
as it has observed that the: petitioner has 
joined his duty since long. He is doing 
his normal work, attending office and he 
is not in need of an attendant nor is he 
in need ofa driver, The Tribunal has ad- 
mitted that the petitioner appellant can- 
not drive because of ‘the foot drop and 
the limb but all the same he can go for 
.a leisure walk and can engage a Taxi or 
board a bus, 


29. In my opinion this is not a cor- 
rect approach to the question posed be- 
‘fore the Tribunal, As stated above, the 
left limb and the foot drop were caused 
by the dire-t' impact of the injury. sus- 
tained by the petitioner by the accident. 
At least for 8 years Le. from 1969 upto 
1978, the ‘date of his superannuation, the 
petitioner-appellant has to engage a dri- 
ver out of sheer necessity. Calculating 
average expenses which the petitioner- 
appellant is likely to incur on the driver 
for 8 years at Rs, 200 per month he can 
be awarded Rs, 19200.00 under this head. 
He is therefore, found entitled to it, 


30. The petitioner appellant has 
claimed Rs, 60,000 on account of loss he 
would suffer after the date of his retire- 
ment falls, because for his physical dis- 
ability ‘to get private employment. He 
has calculated at Rs. 1000/- per month, In 
my opinion’ this claim cannot be allow- 
ed because these are mere future pros- 
pects. or chances which cannot be visua- 
lised, If the petitioner-appellant had not 
met the accident and had not been dis- 
abled, one could not say with certainty 
whether after his retirement he could 
get private employment, There is no. evi- 
dence to the effect whether the peti- 
tioner has any chances of his future em- 
ployment after retirement with any firm 
or business concern or that the petitioner 
appellant would have fair chances of re- 
employment if he were in normal health 
and had not been physically disabled. 
Moreover, it’ cannot also be said. with 
certainty that the petitioner appellant 
has. lost all chances of future employ- 
ment, He- ‘may not be able to do- field 


” work but he can attend the office of a 


“private firm or corporation and give his 
technical advice. to`, them, For this- his 
services can’ be engaged, i : 


‘petitioner-appellant in the 


A.L R. 


31. In my opinion the Tribunal 
has, therefore, rightly rejected this part 
of claim. 


32. Head No. (vi). The petitioner 
has claimed Rs, 1,22,100.00 as general 
damages for head No, (vi). The Tribunal 
has allowed only Rs 30,000/- under this 
head. In my opinion the partial claim 
alowed is not commensurate with the 
disability suffered by the petitioner-ap- 
pellant, with the anguish and pain he has. 
suffered, and also disfigurement, loss of 
past and future enjoyment of life, The 
petitioner appellant has substantially 
been deprived, of his power and capacity 
to enjoy the amenities of life, He has one 
inch shortening of the left lower limb, foot 
drop on the left side waisting of mus- 
cles of both sides, limitations of move- 
ments of both hip ard knee joints. From 
the date of discharge from the Hospital 
upto 8-4-72 the petitioner-appellant had 
to go to Chandigarh for check-up The 
petitioner cannot do any field work. He 
has to remain attacred to the office, he 
cannot go round and _ survey the field 
work, construct a dam or a bridge or a 
reservoir and thus perform feats of en- 
gineering and thus show his ability in the 
discharge of his functions ag an Engineér. 
According to Dr. Bansal the physical dis- 
ability is likely to worsen in future due 
to the future osteo-arthritic changes in 
the hip and knee joints, 





33. In my opinion the compensa- 
tion must be assessed in fair manner and 
must be commensurate with all what the 
petitioner appellant has suffered and will 
suffer in future on account of his phy- 
sical disability, In our opinion the claim 
to be awarded under this Head should 
not be less than Rs, 40,000.00 (forty 
thousand only), 


` 34. Then come the question of in- 
terest and costs, The tribunal has award- 
ed interest at the rate of Rs, 4% from 
the date of order, In our opinion, interest 
should be payable from the date of the 
presentation of the claim before th 
Tribunal, The petitioner appellant is 
also ertitled to costs’ which he has 
incurred in pursuing his claim peti- 
tion, Petitioner's learned ‘counsel’ has 
filed a statement ofcosts incurred by the 
course of 
claim proceedings: However, taking into 
consideration ‘costs incurred by the ap- 


pellant throughout . the proceedings in- 
cluding -this appeal are. assessed vat. 
Rs, 2000/-, PP 
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. 35, ‘The result is that the appeal of 
the petitioner appellant is partly allow- 
ed to the extent that he is found entitled 
to a total claim of compensation from both 
the respondents in the amount. of. Rupees 
65,442,00 with interest payable at 4% 
from the.date of claim upto the date of 
payment of the claim together with the 
costs assessed at Rs, 2000/-. 


36. The appeal filed by the Union 
of India is hereby dismissed but without 
any orders as to costs in this Court. 


DR. A. S. ANAND, J.: I agree, 
Ordered accordingly. 


AIR 1976 JAMMU AND KASHMIR 89- 
JASWANT SINGH C, J. 
(on difference of opinion between 
MUFTI AND SYED WASI-UD-DIN, JJ.) 


Kh. Saifuddin and another, Appellant 
v. State of Jammu & Kashmir, Respon- 
dent, ; 

Civil Misc. Appeal No. 15 of 1972 D/- 
31-10-1975.* 

(A) (J. and K.) Aviicultasiee? Relief 
Act (lof 1983),S, 3—Term “engagement” 
means some sort of undertaking or con- 
tractual obligation — Suit to recover 
money paid ag compensation for land ac- 
quired on a false claim, held, outside the 
purview — Civil suit maintainable, 


Jaswant Singh C. J.— Agreeing with 
Syed-Wasi-ud-Din, J— Action to recover 
monéy from an agriculturist to attract 
para, 3 of S. 3 (b) of the ‘Agriculturists’ 
Relief Act “on a written or unwritten 
éngagement for the payment of money 
not hereinbefore provided for”), should 
have basis on some sort of- under- 
taking or contractual obligation, If 
the action is based on a tort or civil wrong, 
then, action is possible only by a civil suit 
in ordinary | courts of law and not. under 
the provisions of the above Act. 

(Paras 7, 8) 

The standpoint taken by Mufti Baha- 
Ud-Din Farooqi, J., that a claim tainted 
with misrepresentation or fraud cannot 
be one on tort could not Pe ‘accepted, - 

‘(Paras 9, 12) 


i “(Against judgment of Mian Jalal-ud-Din 
J, in, Civil Suit No, 23 of 1969, D 5-5- 
“1972, ` 
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` Saifuddin v. State (Jaswant Singh. C. J.) 
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: The action in the ‘instant case could 
not-also be termed as one under 8, 70 of 
the Contract Act since it would not ap- 
ply to cases where money was paid to 
the defendant and such money was sought 
to be recovered. AIR 1938 Mad 785 (FB) 
and AIR 1943 All 220 (FB), Foll 

(Para 13) 
Cases Referred : Chronological Paras 
AIR 1973 J & K 4 = 1972 Kash LJ 2 

(PB) -> 
1970 Kash LJ 5 3 
1964 AC 465 = (1963) 3 WLR 101 11 
AIR 1943 All 220 = 1943 All LJ 189 (FB) 

14 
AIR 1938 Mad 785 = (1938) 2 Mad 

189 (FB) 

(1857) 23 Bev 530 = = 53 ER 208 ia 
(1832) 3 B & Ad 114 = 110 ER 43 10 
(1789) 3 TR 51 = 100 ER 450 10, 11 


‘Mohi-ud-Din, for Appellants; S. L. 
Kaul, for Respondent, 


JASWANT SINGH, C, 3: — This re- 
ference arises out of.a suit brought on 
the original side of this court by the res- 
pondent for recovery of Rs. 29014/- al- 
.leged to have been wrongfully obtained 
by the appellant herein. 


2. The case of the respondent is 
that the appellants had no proprietary in- 
terest in’ 58 kanals of land comprised in 
survey Nos. 935 min, 493 min and 1144 
min situate in Zahinpura Tehsil Uri, that 
during the proceedings taken for acquisi- 
tion of 654 kanals and 14 marlas of land 
required for ‘the Lower Jhelum Hydel 
project the appellants falsely represented 
on the basis of fictitious and fraudulent 
entries which they got effected in the 
revenue record in collusion with the con- 
: cerned’ Patwari that the aforesaid area 
of 58 kanals belonged to’ them, that act- 
ing on that representation the Collector, 
Land ‘Acquisition Officer (Flood & Irri- 
gation) inadvertently awarded Rs, 20010/- 
to the appellants jointly and Rs, 9004.50 
to appellant No. 1 individually, . that 
during the course of the inquiry launch- 
ed ori the basis of a complaint in respect 
of the ‘aforesaid compensation it was re- 
vealed that the. aforesaid area of 58 kanals 


. was Shamilat and did hot belong’ to the . 


defendants and that acting in ‘collusion . 
-with ‘the concerned ‘patwari ` the appel- 
lants maroeuvred ‘to’ obtain: ‘the’ afore- 
said compensation which was- Aor at an 
due to thems, isi- na 2 ; 
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3. While resisting the suit the ap- 
pellants raised a number of pleas, pre- 
liminary and otherwise, Amongst other 
pleas raised by them, the appellants also 
contended that they being ‘agriculturists 
the suit was not cognizable by the court. 


4. Mian Jalal-ud-Din J. to whom 
the suit was assigned for trial and dis- 
posal struck four preliminary issues vide 
his order dated Sept. 17, 1972, but it is 
only the following preliminary issue 
with which we are concerned:— 


“Are the defendants agriculturists and 
therefore the suit is triable under the 
provisions of the Agriculturists’ Relief 
Act?” OPD, 


5. On. a consideration of the evi- 
dence adduced in the case, the learned 
single judge by his order dated May, 5, 
1972, held that the appellants were no 
doubt agriculturists as conceived by. the 
Agriculturists’ Relief Act (hereinafter re- 
ferred to as the Act) but there being no 
contractual obligation on their part to 
pay back the compensation money and 
the claims sought to be enforced being 
found on tort, the suit did not fall within 
the purview of the first part of the last 


clause of S, 3 of the Act, as contended by ` 


the appellants, In coming to this conclu- 
sion the learned judge relied upon my 
judgment in Ghulam Mohd, v. Abdul 
Aziz, 1970 Kash LJ 5 wherein it was held 
that for a suit to come within the pur- 
view of the Act the claim for money 
must be based on a contract or a promise 
to pay back the money. Dissatisfied with 
this order, the appellants preferred a let- 
ters patent appeal which came to be 
heard by a Division Bench of this court. 
consisting of Mufti Baha-ud-Din and 
S, Wasiuddin JJ, The learned Judges 
constituting the Bench differed in their 
opinion. Whereas S. Wasiuddin J. sup- 
porting .the conclusions arrived at by 
Mian Jalal-ud-Din held that’ the suit was 
not ofthe nature which was triable 
under . the Act, Mufti Baha-ud-Din 
Farooqi J. took a contrary view, The 
learned judge’ while relying upon the ob- 
servations made by me in the Full Bench 
judgment of this court in Mohd, Abdul- 
Jah Dar v. Mohd, Akbar, 1972 Kash LJ 
338 = (AIR 1973 J & K 4 (FB) ) and con- 
ceding that the first part of the last 
clause of Section 3 of the Agriculturists’ 
Relief Act was meant to cover a claim 
arising from a contract held that an ob- 


ligation resembling that created by a 
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contract also fell within the purview of 
the last clause of Section 3 of the Act 
and that the respondents action for 
money based on the alleged misrepre- 
sentation of the appellants could not .be 
held to be an action based on tort, 'The 
learned judge. further held that the suit 
for refund was really a suit under S. 70 
of the Contract Act for the enforcement 
of an obligation resembling that created 
by a contract and being covered by Sec- 
tion 3 of the Agriculturists’ Relief Act 
was triable under that Act, It is in view 
of this difference of opinion that the case 
has been referred to` me. - 


6. I have heard the learned coun- 
sel for the parties and given my careful 
consideration to the question involved in 
this case, viz, whether the suit as brought 
is triable under the Agriculturists’ Relief 
Act or not. For a-proper determination 
of the question it is necessary to refer to 
S. 3 of the Act which runs as follows: 


“Except as may hereinafter be other- 
wise provided, the provisions of this Act 
apply to— 

(a) Suits for an account instituted by 
an agriculturist under the provisions 
hereinafter contained; and . 


--(b) Suits in which the defendant or 
any one of the defendants, is an agricul- 
turist, for the recovery of money alleged 
to be due.:to the plaintiff; 


On account of money lent or advan- 
ced to, or paid for, the defendant, or as 
the price of goods sold, or 
. On an account stated between the 
plaintiff and the defendant, or, 


On a written or unwritten engage- 
ment for the payment of money not 
hereinbefore provided for”, 


.T. It is upon the interpretation ‘of 
the word ‘engagement’ occurring in the 
first portion of the last clause of ‘the 
above-quoted section that the upshot of 
the reference depends, The word ‘engage’ 
has been defined in the Concise Oxford 
Dictionary and the Readers ‘Digest Great 
Encylopaedic Dictionary as meaning 
‘bind by contract or promise, pledge 
oneself to do anything or-to guarantee 
or promise’. In the Webster’s Third 
New International Dictionary the word 
‘engage’ has been defined as mean- 
ing to commit (as a person} as 
surety (as for the payment of a debt 
or performance of an obligation), to. bind 
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(as oneself), to do or. to forbear doing 
something by or as if by a formal pro- 
-mise or contract, In the context with 
which we. are concerned, the word “enga- 
gement’ means some sort of undertaking 
or contractual obligation, It ‘is not the 
case of any party that any indemnity 
bond was furnished by the appellants for 
the compensation money drawn by them. 
In the facts and circumstances of the. pre- 
sent case it cannot therefore be said with 
any show of force that .there was any 
written or- unwritten engagement for pay- 
ment of money on the part of the appel- 
lants so as to bring the suit within the 
purview of the first part of the last cla- 
use of Section 3 of the Act. In the Full 
Bench judgment (Supra), to which refer- 
ence has been made by my brother, 
Mufti Baha-ud-Din Farooqi, J. I unequi- 
vocally observed that for a suit to fall 
within the last portion of Section 3 of the 
Act, an undertaking to pay the money 
must be spelt out from the instrument of 
partnership or other relevant material. 





8 As according to the allegations 
made by the respondent, the appellants 
got the compensation ‘money on.a false 
representation in collusion with the Pat- 
wari, they cannot be said to have 
promised or given an undertaking to pay 
back the money. The suit therefore clear- 
ly falls outside the purview of S, 3 of the 
Act and the learned single Judge was 
perfectly right in expressing that opinion. 


§. Before concluding I must also 
advert to thé observations made by Mufti 
Baha-ud-Din Farooqi J, that if a person 
prefers a claim which is tainted with 
misrepresentation, his act does not con- 
stitute a breach of a duty and that the 
respondent’s action for money based on 
the alleged misrepresentation of the ap- 
pellants could not be held to be an action 
based on tort. With due deference to the 
learned Judge I find’ myself unable te 
agree with these observations, C.- Harles 
Collatt, esq. has to say the- following in 
Section 331 of his “Manual of the Law of 

Torts and the Measure of Damages” with 
regard to the action for deceit: ana false 
representation: 


“If a falsehood be knowingly ‘eid 
with' an intention that-- another person 
Should believe it to be true, and act upon 
it, and that person has acted upon it, and 
thereby suffered damage, the party tell- 
Ing the falsehood is responsible in dama- 
ges in an action for deceit, there being a 
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conjunction of. wrong and ‘loss, entitling 
the injured party to compensation.” 
x ‘Ke x X. X -X x 


“Tt is not necessary, in all cases, to 
show that the defendant knew the re- 
presentation to be untrue, for if he made 
the statement for a fraudulent purpose, 
and without believing it to be true, and 
with the intention of inducing the plain- 
tiff to do an act, and the act is done to 
the prejudice of the: plaintiff, the defen- 
dant is liable The representation need 
not be made directly to the plaintiff: it 


ig sufficient if it be made for communi- 


cation to him or.to.the class of. persons 
to which he belongs, or to the public 
generally with a view of its being acted 
on, It is not necessary to prove that the 
false representation was made from a 
corrupt motive of gain to the defendant, 
or a wicked motive of injury to the plain- 
tiff, whether.the defendant has any in- 
terest in the assertion he makes, or in 
the matter respecting which: it is made, 
is perfectly immaterial, the general rule 
being, that if any man makes a fraudu- 
lent representation -for another to act 
upon it, either directly or indirectly, and it 
is calculated to induce that person to act 
on it, and he does act on it, the person 
who makes the representation is respon- 
sible in. damages,” 


10. The following passage occur- 
ring at page 463 of the English & Indian 
Law of Torts by Ratanlal Ranchhoddas 
and Dhirajlal Kesholal Thakore may also 
be perused with advantage: 


“The. making of a representation 
which a party knows to be untrue, and 
which is intended, or is calculated, to in- 
duce another to act on the faith of it, so 
that he may incur damage, is a fraud in 
law. (See. Polhill v, Walter (1832) 3 
B & Ad. 114), Fraud implies a wilful act 
on the part of one, whereby another is 
sought to be deprived, by unjustifiable 
means of what he is entitled to (See 
Green v, Nixon (1857) 23 Bev 530, 535). 
A false affirmation made by the defen- 
dant with intent to, defraud the plaintiff 
whereby the plaintiff suffers damage, is 
the ground of an action for deceit, In 
such an action, it. is not necessary that 
the defendant should be benefited by 
the deceit or that he should collude with 
the person who is (See Pasley v, Free- 
man, (1789) 3 TR 51 = 2 Sm LC (13th 
Edn). 59) or that the false representation 
should have been made from a corrupt 
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motive of gain to the defendant or a 
wicked motive of injury to the plaintiff.” 
(See Polhill v. Walter Supra), 


11. - Again the following ` passages 
occurring at pp, 217 and 218 in Winfield 
and Jolowicz on Tort (ninth edition) are 
worth perusing: — 

“Since the famous case of’ Pasley v. 
Freeman’ (1789) 3 TR 51 in 1789, it has 
been- the rule that A is liable in tort to 
B if he knowingly or recklessly (ie., not 
caring whether it is true or false) makes 
a false statement to B with intent that 
it shall be acted upon by B, who does 
act upon it and thereby suffers damage. 
This is the tort of deceit; and for liabi- 
lity in deceit the defendant must make 
the statement with knowledge of its fal- 
sity or at least reckless whether it is 
true or false, It was for long thought that 
this meant that there could be no liabi- 
lity in tort for a false statement honest- 
ly made, however negligent its maker 
. may have been and however disastrous 
its consequences; a careless man is not a 
dishonest one. Now, however, the House 
of Lords has held that there may in cer- 
tain circumstances be a duty of care 
upon the maker of a statement, (See Hed- 
ley Byrne & Co, Ltd. v. Heller & Part- 
ners Ltd, 1964 AC 465 and thus that a 
person may be liable for a false state- 
ment honestly but negligently made, 
Such liability cannot be brought under 
the tort of deceit—it is liability for negli- 
gence and not for fraud—but its existence 
has a profound bearing on liability for 
statements as a whole. As we have seen, 
the plaintiff in an action for damages 
does not have to specify the particular 
tort on which he wishes to rely and all 
that is necessary is that he should prove 
‘the facts required for liability under at 
least one tort. If, therefore, there may 
be liability in negligence it is of little 
more than academic interest that ab- 
sence of fraudulent intent is fatal to a 
claim founded on deceit.” 

x x x x X x x X 

“A false statement of fact may, of 
course, be oral or written, It may also 
be implied from conduct, If the defen- 
dant deliberately acts in a manner cal- 
culated to deceive the plaintiff and the 
other elements of the tort are present, 
the defendant is as such liable for deceit 
as if he had expressly made a false state- 
ment of fact.” 


12. Thus I am of the opinion that 
|misreprésentation or false representation, 


(Jaswant Singh C. J.) ALR, 


if made, would amount to a breach of 
duty and would constitute tort, 


13. I cannot also persuade myself 
to agree with the observations of Mufti 
Baha-ud-Din Faroogi J. that the suit for. 
refund of the money in the instant case, 
was really a suit-under S, 70 of the Con- 
tract Act for the enforcement of an obli- 
gation resembling that created by a con- 
tract and covered by S. 3 of the Act. The 
reference to Section 70 of the Contract 
Act seems to be inappropriate as that 
section does not contemplate the case of 
payment of money, I am fortified in this 
view by a Full Bench decision of the 
Madras High Court in Permal Chattiar v. 
Kamakshi Ammal, AIR 1938 Mad 785 
(FB) where Sir S. Varadachariar ob- 
served: 


“It only remains to add that S; 70, 
Contract Act, which has sometimes been 
appealed to, is scarcely appropriate to a 
case of money lent to the defendant, 
There isno possibility in such a case or 
even a contemplation of the ‘thing deli- 
vered’ being restored which obviously 
means in specie: and lending money to 
the defendant cannot be described as 
something done for the defendant.” | 


14. Relying upon this decision 
Mathur J. in Sheo Nath Prasad v. Sarjoo 
Nonia, AIR 1943 All 220 (FB) said as fol- 
lows: 


‘I must hold that S. 70 does not con- 
template the. case of payment of money 
and it will be doing violence to the lan- 
guage. of the section to hold that the 
words ‘lawfully does anything’ mean ‘pay- 
ment of money.’ 


15. In the result agreeing with the 
opinion of S. Wasiuddin J, and disagree- 
ing with the opinion of Mufti Baha-ud- 
Din J. I would dismiss the appeal but 
without any orders as to costs, 


16. In accordance with the opinion 
of the, majority, the appeal preferred by 
Saif-ud-Din and Abdul Rashid is dismiss» 
ed, but without any order as to costs, as 
envisaged by Cl 21 of the Letters Patent, 


17. The case shall now go back to 
the learned trial judge for further pro- 


ceedings and disposal according to law.’ 
Appeal dismissed, 


—————— 
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MIAN JALAL-UD-DIN AND MUFTI, JJ. 
Kh, Ghulam Hassan Kakroo, Appel- 
lant v, The State of Jammu & Kashmir 
and others, Respondents, 
Second Appeal No, 
12-8-1975. 


25 of 1973, D/- 


(A) Constitution of India, Art, 299 — 
Evidence Act (1872), S. 106 — Contract 
with Government for supply and conso- 
lidation of shingle — Breach by contrac- 
tor — Cancellation of contract by State 
— Suit by contractor for price of work 
done — Limitation — Duty of Govern- 
ment to prove date of cancellation to the 
knowledge of contractor, ( (J and K) Limi- 
tation Act (1995), Arts, 53 and 86). 


The plaintiff executed a contract 
with the Government for supply and 
consolidation of shingle. The intention 
of the parties as evidenced by the docu- 
ment was that the price of shingle was 
net claimable as of right on the date 
when it was supplied but rather when 
the contract was completed or when it 
came to an erd. The plaintiff supplied 
shingle but he did not complete the con- 
tract and therefore, the State after can- 
celling the contract got the work done 
through other agency. The plaintiff filed 
a suit for recovery of balance price of 
shingle supplied by him. 


Held, per D, B.: that in the absence 
of proof of the date on which the con- 
tract was cancelled by the State to the 
knowledge of the plaintiff the suit could 
not be held to be barred by limitation. 

(Paras 3, 5, 7) 

The burden lay on the State to prove 
that the suit was time barred. Moreover 
the date on which the contract was set 
aside by the State was within its special 
knowledge Assuchit was incumbent on 
the State to prove the particular date on 
which the contract was set aside to the 
knowledge of the plaintiff. In the absence 
of such proof it cannot be reasonably 
concluded that the contract was set aside 
more than three years before the suit 
was instituted. (Para 3) 


[There was divergence of opinion be- 
tween the two Hon'ble Judges on the 
question as to which of the two Articles 
53 and 86 of (J and K) Limitation Act 
1995 (SVT) applied to the case; Mufti, J. 
held that Art. 53 applied, while Mian 
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Jalal-Ud-Din, J. was of the view that 
Article 86 applied to. the case.—Ed_] 
(B) (J and K) Limitation Act (9 of 
1995 Svt.) Art. 56 — Article is applica- 
ble to work or labour, be it mental 
or manual and not to the supply of mate- 
rial, (Per Mufti, J.). (Para 4) 
Caseg Referred : Chronological Paras 
AIR 1957 Cal 153 6 
AIR 1922 Lah 198 = 66. Ind Cas 490 (FB) 
6 
J. N. Bhan, for Appellant; M. A. 
Nehvi, for Respondents. 


MUFTI, J.:— This is a civil second 
appeal. It arises out of a suit filed by the 
appellant-plaintiff against the respon- 
dent State in the court of Sub Judge, 
Baramulla, for the recovery of a sum of 
Rs, 2252.50 on account of the balance 
price of shingle supplied by him. The 
respondent-State resisted the suit on 
several grounds including the one based 
on limitation, The trial court raised vari- 
ous issues including the one about limi- 
tation and, finding them all in favour of 
the plaintiff, decreed the suit, On appeal 
the learned District Judge, Baramulla, 
dismissed the suit holding that it was 
barred by limitation, In that view he did 
not feel it necessary to go into other 
points raised in the appeal filed before 
him, Aggrieved by the decision of the 
learned District Judge, the plaintiff has, 
filed the present appeal in this court. 


2. The plaintiff's claim is based on 
a contract entered into by him with the 
Executive Engineer, Roads and Buildings, 
Baramulla, representing the State. The 
contract was executed on 17-1-1962. It 
provided for the supply and consolida- 
tion of shingle in respect of Mile Ist of 
Watrigam Dangiwacha Dandusa Road. 
The contract provided rates separately 
for the supply of shingle and its conso- 
lidation, adding, that “the contractor 
agrees to execute the work at three per 
cent above the rates entered herein and 
to complete the work as under: 

a. Supply within one month: and, 

b. Consolidation within one month 
from the date of supply of roller, and to 
complete the work in all respects in ac- 
cordance with the PWD specifications as 
per time schedule given above failing 
which contract will be cancelled and 
work got done departmentally or through 
some other agency at the cost of the ori- 
ginal contractor.” 

Thus the intention of the parties was that 
the price of shingle shall not be claim- 
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able as of right on the date when it was 
supplied but rather when the contract 
was completed or when the contract 
came to an end. 


2-A. Art, 53 of the Limitation Act 
provides: 


For the price of goods Three When the period 
sold and delivered to years of credit expires. 
be paid for.after the 
expiry of fixed period 
of credit, 


3. On facts stated above, the period 
of credit expired either when the con- 
tract was completed or when the contract 
otherwise came to an end, „ Accordingly 
the plaintiff could file a suit for the re- 
covery of the price of shingle supplied by 
him or, for the portion of such price re- 
maining unpaid, within three years from 
the date the contract was completed: and, 
if the contract proved abortive, from the 
date it was cancelled to the knowledge 
of the plaintiff, The case of the State is 
that the plaintiff did not complete the 
contract which was, therefore, got com- 
pleted through some other agency and 
his earnest money was confiscated. In 
other words, the case of the State was 
. that the plaintiff did not.complete the 
contract and as such the State cancelled 
the contract to the knowledge of the 
plaintiff, When exactly was this done, 
‘has nowhere been pleaded much less 
proved at the.trial by the State, The 
burden lay on the State to prove that the 
suit was time barred. Moreover the date 
on which the contract was set aside by 
the State was within its special knowledge. 
As such it was incumbent on the State to 
prove the particular date on which the 
contract was set aside to the knowledge 
of the plaintiff. In the absence of such 
proof it cannot be reasonably concluded 
that the’ contract was set aside more than 
three years before the suit was institu- 
ted, Accordingly the. point about limita- 
tion must be decided against the State 
and it must be held that the suit was in- 
stituted within time, In that view it will 
not be necessary to go into the question 
whether the departmental communica- 
tions dated 16-11-1964 and 9-5-1970 con- 
stitute acknowledgment within the 
meaning of the relevant provisions of 
the Limitation Act a question, on which 
lengthy arguments were addressed be- 
fore us and so also before the courts be- 
low, the trial court holding that they 





constituted such acknowledgment and 
the appellate court taking a contrary 
view, 


ALR 


4. The trial court has held that 
the plaintiff's claim was covered by Arti- 
cle 86 of the Limitation Act. That Arti- 
cle provides limitation in respect of suits 
“for compensation for the breach of any 
contract, express or implied, not in writ- 
ing registered and not herein specifical- 
ly provided for.” The period of limita- 
tion is three years starting from the date 
when the contract is broken, or. where 
there. are successive breaches, when the 
breach in respect of which the suit is in- 
stituted occurs or, where the breach is 
continuing, when it ceases. This article is 
a sweeping Article for all cases of breach 
of contract not specifically provided for 
in the Limitation Act. It would apply if 
no other Article of the Limitation Act is 
appropriate, In the view expressed above, 
the plaintiff's claim is clearly covered by 
Article 53 and as such, the question of 
the application of the residuary Article 
like Article 86 to it does not arise, The 
learned District Judge has rightly held 
that this Article is not applicable to the 
plaintiffs claim. He has, however, held 
that the case was covered by Art. 56. 
That Article reads: l 


When the work 
is done. 


For tbe price of work Three 
done bv the plaintif years 
for the defendant at 

his request. where no 

time has been fired 

for payment, 


Clearly this Article is applicable to work 
or labour, be it mental or manual, and 
not to the supply of material, The learn- 
ed District Judge was, therefore, in error 
in holding that this Article was appli- 
cable to the plaintiffs claim and that 
time started running from the year 1962 
when, as he put it, “plaintiff-respondent 
completed the work”, meaning thereby 
when the plaintiff supplied the shingle. 
Based on this view, his adjudication on 
the question of limitation is not sustain- 
able and must be set aside and the case 
must be sent back for hearing and dis- 
posal on other points raised in the appeal 
filed before him. Allowing this appeal, I 
make an order accordingly, The appel- 
lant shall be entitled to his costs in this 
court, The parties are directed to appear 
before District Judge, Barmulla on 29th 
August 1975, 


MIAN JALAL-UD-DIN, J.: 5. I have 
had the advantage of going through 
the judgment prepared by my learn- 
ed brother Mufti Baha-ud-din Farooqi J. 
I agree with his conclusion that the 
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suit is not. barred by limitation. But 
my view is that the appropriate 


Article applivable to the facts of the case 
is Article 86 of the Limitation Act and 
not Article 53 of the Limitation Act. The 
reasons for my holding this view are as 
under:— . os tie . 


The plaintiffs suit as disclosed from 
the plaint is based on a contract in writ- 
ing which was 
The contract provided for supply and 
Consolidation of Shingle in miles Nos, 1 
and 2 of Watrigam Dangiwacha Dandusa 
Road. There were separate covenants 
with regard to the rates for supply of 
shingle and its consolidation. The plain- 
tiff had to supply shingle within a month 
and also do the consolidation work within 
one month, from the date of supply of 
roller, In my view it is not a case for 
the price of goods sold and delivered as 
contemplated by Article 53 of the Limi- 
tation Act, The plaintiff has claimed an 
amount of Rs, 2222.50 (exclusive of ex- 
penses incurred on notice) on the footing 
of a contract in writing executed by him 
in favour of the Executive Engineer, He 
has averred that he supplied 31750 CFT 
Shingle but that he was paid on account 
only for 22500 CFT. When the final bill 
came to be prepared the same Assistant 
Engineer who had earlier checked the 
stock on spot and had verified its correct- 
ness went against his own commitment 
and finding and wrongly prepared a 
minus bill for Rs, 4000.00, This he did on 
the alleged ground that the plaintiff had 
supplied less quantity of shingle on mile 
No, 1, A dispute, therefore, arose be- 
tween the plaintiff and the department. 
The matter got protracted by correspon- 
dence and the claim of the plaintiff re- 
mained unsatisfied. There was thus a 
breach of contract of the terms of the 
contract agreement and the suit there- 
fore was covered by Article 86 of the 
Limitation Act. It could not be a case 
merely of the price of the goods sold and 
delivered, If there were no contract in 
writing and if there had been no breach 
of its terms then it could be a case fall- 
ing under Article 53 of the Limitation 
Act, The present suit ig one seeking to 
enforce a contractual liability or obliga- 
tion against the defendant and is based 
on a document which is in writing but 
not registered, The term 
occurring in Art. 86 does not only denote 
a claim to unliquidated damages but in- 
cludes a claim for the recovery of a sum 
certain (vide AIR 1922 Lah 198) (FB). 
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executed on 17-1-1962. . 


‘compensation’ _ 
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6. In AIR 1957 Cal 153, it was held ` 
that a suit based on a contract in writ- 
ing to supply bricks to the Government 
was held to fall under Article 115 (cor- 
responding to Article .86 of .the State 
Act), So os 


T.. The next question that falls for 
determination is as to when limitation 
would run, In the present case it appears 
that when the minus bill was prepared 
by the Assistant Engineer, the plaintiff 
raised a controversy and agitated the 
matter before the Executive Engineer, It 
is pertinent to refer to letter No, 13 dated 
16-11-1964 of Mr. Kanshi Nath Safaya 
the then overseer to the address of the 
Executive Engineer R. & B, Baramulla. 
In this letter the overseer incharge cate- 
gorically stated that no excess payment 
had been made to the contractor (Plain- 
tiff), Payments were made to the con- 
tractor and the bill was passed after tak- 
ing measurements and due check by the 
Assistant Engineer at site. The overseer 
has invited attention of the Executive 
Engineer to letter No, 173-75 addressed 
by the latter to Shri M. L, Kandhari,: the 
then Assistant Engineer, In the said let- 
ter the Executive Engineer has charact- 
erised the act of the Assistant Engineer 
of preparing a minus bill as an arbitrary 
act on his part. In the letter No. 94-95 
dated 9-5-70 from the Executive En- 
gineer Baramulla R. & B. to the address of 
Shri M, L. Kandhari the then Assistant 
Engineer (now Executive Engineer P.W.D. 
Jammu) the Executive Engineer Bara- 
mulla Division has stated that he sup- 
ported the claim of the contractor as he 
has not been convinced of the action of 
the Assistant Engineer by turning the 
final bill into minus. The Executive En- 
gineer has observed that measurements 
were taken on spot and on the basis of 
the check certificate awarded by the As- 
sistant Engineer on the relevant measure- 


ment book which was submitted to the - 


Divisional Officer an account bill was 
prepared. In the said letter the Divisional 
Engineer has admitted the claim of the 
contractor that a quantity of 31750 Cft 
was actually supplied by the Contractor 
on spot, What reply was sent to this let- 
ter by Mr, M. L, Kandhari to the Execu- 
tive Engnieer Baramulla has not been 
made available by the defendants, The 
plaintiff cannot therefore be imputed any 
knowledge as to when the defendant 
broke the contract. In fact when the au- 


thorities disagreed with the Assistant 
Engineer and supported the cause of the 
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plaintiff-contractor and ‘endorsed his 
claim that he had in fact supplied 31000 
Cit his claim was kept alive by corres- 
pondence by the overseer and the Execu- 


tive Engineer Baramulla. It is not proved 


as to when the claim was rejected by 
the defendant, The defendant has not led 
any evidencé‘on this point, Time would, 
therefore, begin to run from the date 
when the plaintiff served notice on the 
defendants u/s 80 and the defendants 
failed to satisfy his claim, Notice u/s 80 
was issued on’ 11-9-1968 and time would 
run two months thereafter, The plaint 


A.L RB. 


was presented on 17-7-1970 which is 
therefore clearly within time, 

8. The result is that the suit of 
the plaintiff is found to be within time. 
The finding of the learned District Judge 
on this issue is therefore set aside. The 
case will now go back to the Ist Appel- 
late court for deciding the other points 
raised in the appeal before him, I agree 
that the appellant should be declared to 

` be entitled to his costs in this court. 
. Appeal allowed. 
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. one-third of the total number’ of mem- 
bers of the Panchayat. If a meeting for 
consideration of the motion is not con- 
veried by the Chairman within 30 days 
from the date of notice, the Chief Execu- 
tive Officer of the Taluk Board shall him- 
self convene a meeting.” 

(rest of the section not set out as un- 

necessary) 

It is clear from this provision that it is 
only the Chairman or the Chief Execu- 
tive Officer who is competent to convene 
Ja meeting for the purpose of considera- 
tion of a motion of no-confidence, in the 
circumstances set out therein, and none 
other. In this situation, the meeting of 
no-confidence. convened as it was by the 
Vice-Chairman of the Town Panchayat, 
has no. validity. The resolution, there- 
fore, has to be set aside, as a result where- 
of ‘the order of the Assistant Commis- 
sioner, Bagalkot Sub Division, made’ in 
No. VPC 88.1177 on B-11- 1975 cannot also 
be sustained. 






5. The result is that this petition 
deserves to succeed and is accordingly 
allowed, The resolution of no-confidence 
of the Town Panchayat, Amingad, passed 
on 11-9-1975 and the order of the Assis- 
tant Commissioner aforementioned are 
hereby quashed, In the circumstances, 
the parties will bear their own costs. 

The learned High Court Government 
Pleader, is permitted to file the memo of 
appearance within two weeks from today. 

Petition allowed. 


AIR 1976 KARNATAKA 225 
K. JAGANNATHA SHETTY, J. 


C. R. Shivananda, Petitioner v. The 
Election Officer & Head Quarters Assis- 
tant to the Deputy Commissioner District 


Office, Chickmagalur and others, Respon- - 


dents. 


Writ Petn. No. 2308 of 1976, D/- 4-3- 
197€. 

(A) Karnataka Municipalitizs Act (22 of 
1964), S. 42 (11) and (12) — Gevt’s Order 
D/- 16-3-1967 issued under S. 42 (11) — 
Posts of President and Vice- President — 
Casual vacancy — Term of office of the 

- new incumbent would only énure for the 
unexpired term of the previous incumbent 
— Claira for a full year from. date of 
eleciion or appo'ntment rejected — Year- 
ly election for she posts is obligatory. 

(Paras 3 & 4) 
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C. R. Shivananda v. Election Officer Chickmagalur . 
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S. Vijayashankar, for Petitioner; M. 
Ramakrishna High Court Govt Pleader 
(for Nos. 1 and 2) and S. C. Dadda- 
kelagowda (for No. 3), for Respondents. 


ORDER :— One H. R. Keshavamurthy 
was elected as President of the Town 
Municipal Council, Chickmagalur. His 
term of office was one year. Before the 
expiry of the period, he resigned. In the 
vacancy caused thereby, the petitioner 
was elected as President. The Election 
Officer wants to hold the fresh election 
stating that the petitioner has no right to 
remain in the office beyond the term of 
Keshavamurthy. But the petitioner says 
“No”. He says that his term is fully one 
year from the date he had entered the 
office. So he challenges the validity of 
the proposed election in this writ petition. 

2. I think, the question resolves 
itself if one peruses closely the provisions 
of sub-sections (11) and (12) of Section 42 
of the Karnataka Municipalities Act. They 
read as follows: 


"42 (11). The term of office of every 
President and of every Vice-President 
shall, save as provided in this Act, cease 
on the expiry of the term of office as 
councillor; provided that the Government 


‘may, with the consent of the municipal 


council] concerned, direct that their term 
be limited to one year and that elections 
therefor be held every year.” 


“42 (12). In the event of the non-ac- 
ceptance of office, death, resignation or 
removal from office of a president or vice- 
president or of his election being held void, 
or his becoming incapable of acting ‘in 
such office or having ceased to be a coun- . 
cillor, previous to the expiry of his -term 
of office as president or vice-president, 
the vacancy shall be filled up by ap- 
pointment or election,.as the case may 
be. in accordance with the provisions of 
the foregoing sub-sections. When any 
vacancy not otherwise provided fer occurs 
the (Government may appoint any person - 
to perform all the duties and exercise all 


.the powers of a president or vice-presi- 


dent during such vacancy.” 

Sub-section (11) of Section 42 con- 
cerns with the term of office of the 
President and Vice-President. Ordinarily, 
the term is conterminous with the term of 
office as councillor. But the Government, 


‘with the consent of the Municipal Coun- 


cil concerned could limit the said term to 
one year. In exercise of this power. the 
Government had made an order dated 16th 
March, 1967 limiting the term of Presi- 
dent ‘and’ Vice-President of the Town 
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Municipal Council, Chickmagalur for .one 
year, a fact of which is not disputed. The 
said: order reads: 


LORE DATED THE 16TH MARCH, 1967. 
In exercise of the powers conferred 
by the proviso to sub-section (11) of Sec- 
tion 42 of the Mysore Municipalities Act, 
1964 (Mysore Act No, 22 of 1964), the 
Government of Mysore hereby direct that 
the term of. the office of the President 
and Vice-President of the Town Munici- 
pal Council, Chickmagalur, be limited to 
one (1) year and the elections thereafter 
be held every year as per council resolu- 
i tion dated 15-12-1966. 
: By order and in the name 
`. >, of the Government of Mysore 
Sd/- xX XX xx 
(K. Abdul Rahim Khan) 
Under Secretary to Government, 
Labour and Municipal Administra- 
tion Department.” 


3. The operative portion of the 


Government Order states that the term ` 


of office of the President and Vice-Presi- 
ldent of the Town Municipal Council, 
Chickmagalur be limited to one year and 
the elections shall be held every year. 
Sub-section (11) also provides that the 
election shall be held every year if the 
term of the- President or Vice-President is 
limited - to “one year. Both deal with re- 
i gular. vacancy in the office of the Presi- 
; ‘dent: and „Vice-President and to fill up 
“jench vacancy, it is obligatory to hold the 
Jelection every year. 

_.° 4; . Sub-section (12) deals with’ a 
` different kind of vacancy. It states that 
.in the-event of the non-acceptance of 
‘office, death, resignation or removal from 
office.of the President or. Vice-President 
or of his election being held void, or of 
his becoming incapable of acting in such 
office, etc., the vacancy caused thereupon 
shall be filled up by appointment or elec- 
‘tion. It is a casual vacancy which this 
sub-section is concerned with. It is 
optional to hold the election whenever 
there is a casual vacancy. Such vacancy 
may ‘be filled up either by appointment 
-or election. It is undisputed that the 
petitioner was elected to the casual 
vacancy caused on the resignation of 
eshavamurthy, the previous incumbent 
in the office. The petitioner, - therefore, 
has no right to remain in office for a full 
term of ‘one.year from the date he be- 
came the President of the Municipal 
CounciL’ If he is also held entitled’--to 
remain in office for a term of one year, 
then sub-sec. (11) of S. 42 and the Govern- 


x 


Sakina Bee v., Md. Ameér Saheb 


A.1.R. 


_ment Order ‘dated 16th March 1967 would 
“be rendered nugatory and the difference 


. '. between the regular vacancy “and casual 
` "ORDER -NO, LMA 12 TEL 67 BANGA- i 


vacancy in the office of the President or 


-Vice-President would be obliterated. T, 


therefore, reject the contention urged forl. 
the petitioner. , 

5. .There is one ‘other reason why 
I cannot accept the contention „urged for 
the petitioner. If the- petitioner is per- - 
mitted to remain in office for a full term ^ 
of one year, then every elected President. 
also should be given such a term, which 
in the very nature of the term of the 
Council, would be impossible because no 
President could remain in the office be- 
yond the term of the Council. . 


6. In the result, rule is RER 


‘but in’ the circumstances, without an 


order as to costs, 
: Petition dismissed. 
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V. S. MALIMATH, J. 


Sakina Bee, Appellant v. Mohamed 
Ameer Saheb and others, Respondents. _ 

Ex. Second Appeal No. 87 of 1974, 
D/- 20-2-1976.* 

(A) Kernataka Rent Control Act (22 of 
1961), S. 21 (1), Proviso (f) — Application - 
for eviction on ground of sub-letting — 
Tenant not filing his objections -- Apply- 
ing provisions of O. 8, R. 5, Civil P. C. 
held that order of eviction could be pass- 
ed without calling upon landlord to prove 
sub-letting. AIR 1935 Pat 306 and AIR ` 
1928 Lah 769 and AIR 1917 Cal 269 (2), 
ae i from. (Civil P. C. (1908), O. 8, 

). 

If the defendant does not deny the. 
allegations of fact made in the plaint ' 
either by making specific averments or by 
necessary implications or by stating that 
he does not admit those allegations, the 
said allegations of the plaintif have to 
be taken as having been admitted by the 
défendant. "There is nothing in the 
languageé employed in O. 8, R. 5 of Civil . 
P. C. to limit its application only to cases ` 


_where a pleading has been lodged by the 
defendant. That the defendant has filed. 


a written statement but not, denied the - 
allegatioris ‘of fact made by the ‘plaintiff, - 





*(Against' Judgment: and decree: ‘of Princi- 
-pal Civil J., Bangalore in Ex.’ Appeal 
No. 7-of 1973, D/- 19-8-1974). 
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specifically or by necessary implications 
or he does not at all file any written 
statement, makes no difference. AIR 1938 
Bom 285, Relied on; AIR 1935 Pat 306 


and AIR 1928 Lah 769 and AIR 1917 Cal 
269 (2), Dissented from. (Para 


As in the present case, necessary al- 
legations of fact were made in the peti- 
tion for eviction which, if proved, would 
entitle the landlord to an order of evic- 
tion on the ground of sub-letting and as 
the tenant did not file any written state- 
ment or objections, the Court was compe- 
tent to proceed on the basis that the al- 
legations of fact pleaded by the landlord 
in his application have been admitted by 
the tenant. On the basis of such an ad- 
mission, the Court was clearly competent 
to make an order of eviction without 
calling upon the landlord to prove the 
sub-letting. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1936 Bom 285 = 38 Bom LR 577 7 
AIR 1935 Pat 306 = ILR 14 Pat 70 7 
AIR 1928 Lah 769 = 29 Pun LR 715 7 
AIR 1917 Cal 269 (2) = ILR 43 Cal 1001 (1) 
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5. V. Narasimhan, for Appellant; 
C. N. Seshagiri (for No. 1) and K. Subba 
Rao (for Nos. 3, 5, 6, 7), for Respondents. 

JUDGMENT :— This execution second 
appeal is by the Ist judgment-debtor 
against the order passed by the Principal 
Civil Judge, Bangalore City, in Ex. A. No. 
7/1978, reversing the order passed by the 
II Additional First Munsiff, Bangalore 
City, in Ex. No. 1267/1965, 

2. Respondent 1 filed an applica- 
tion for eviction against the appellant and 
respondent 2 under clauses (a) and (f) of 
the proviso to sub-section (1) of Section 21 
of the Karnataka Rent Control Act, 1961, 
(hereinafter referred to as the Act), on the 
ground that the appellant who was. his tenant 
hag committed default in payment of rent and 
also unlawfully sublet the premises to res- 
pondent-2. The appellant and respondent-2 
did not file any objections to the eviction 
petition. They were also not present when 
the case was posted for hearing. Hence, they 
have been placed ex parte. In these circum- 
stances, the learned Munsiff allowed the evic- 
tion petition ex parte. The application filed 
‘by the appellant for setting aside the ex parte 
order was dismissed, which order has been 
affirmed on appeal: and further on revision by 
this Court. . The Ist respondent sued out ex- 
ecution of the order obtained by him. The ap- 
pellant opposed the said application on the 
ground that the order for eviction is not ex- 
ecutable. It was contended by him that the 
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order of execution sought to be executed has 
not been passed by the court after being 
satisfied that the landlord has established the 
grounds for eviction under the relevant pro- 
visions of Section 21 relied upon by him. As 
the landlord did not lead any evidence in sup- 
port of his case and as the learned Munsiff 
has not stated in his order that the grounds 
for eviction pleaded by the landlord have 
been established, it was contended that the 
order of eviction must be regarded as the one 
made without jurisdiction and therefore in- 
executable. As this objection of the appellant `’ 
found favour with the executing court, the 
execution petition was dismissed on the 
14th of November 1972. On appeal, the 
learned Civil Judge set aside the order of the 
executing court holding that order of eviction 
is executable. He further directed the ex- 
ecuting court to proceed to consider the ap- 
plication as directed by this Court in C. R. P. 
No. 324/1971 decided on 8-10-1971 and to 
dispose of the execution petition in accord- 
ance with law. It is the said order that is 
challenged by the Ist judgment-debtor in 
this execution second appeal. 


3. It was contended by Sri S. V. 
Narasimhan, learned cọunsel for the appel- 
lant that the crder of eviction sought to be 
executed being an ex parte order made with- 
out being satisfied that the grounds for evic- 
tion have been proved by the Ist respondent, 
the same must be regarded as the one passed ` 
without jurisdiction and therefore not execut- 
able. It was contended that merely because 
the appellant and the 2nd respondent remain- 
ed absent and had not filed any written state- 
ment or objections to the eviction petition fil- 
ed by the Ist resepondent and were placed ex 
parte, the learned Munsiff exercising jurisdic- 
tion under the Act, could not have passed an 
order of eviction without the Ist respondent 
placing evidence in support of his case. 

4. In this case, the eviction was 
sought on two grounds — the first ground is 
that the appellant has committed default in 
payment of- rent and therefore the landlord is 
entitled to-an order of eviction under clause 
(a) of the proviso to sub-section (1) of Sec- 
tion 21 of the Act, and the second ground is 
sub-letting which falls under clause (f) of the 
proviso to sub-section (1) of Section 21 of the 
Act. : 

5. I will first examine the case of the 
landlord-respondent-1 for eviction on the 
ground of sub-letting. In his petition for 
eviction, it is conceded that the Ist respon- 
dent has made necessary averments, which 
if proved, would entitle him to an order of 
eviction on the ground that the appellant has 
unlawfully sub-let the premises in favour of 
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respondent-2, The appellant and respondent-2 
who were the only respondents in the evic- 
tion proceedings, did not file their written 
statement or objections. 

6. The provisions of Civil Procedure 
_ Code are.made applicable to proceedings be- 
fore court under the Act. Order 8 Rule 5 of 
the Code of Civil Procedure provides as fob 
lows:—— 

“Every allegation of fact in the plaint, 
if not denied specifically or by necessary im- 
plication, or stated to be not admitted in the 
pleading of the defendant, shall be taken to 
be admitted, except as against a person under 
disability. 

Provided that the Court may in its dis- 
cretion require any fact so admitted to be 
proved otherwise than by such admission.” 
It is clear from this provision that if the al- 
legations of fact made in the plaint are not 
denied specifically or by necessary implica- 
tion, or stated.to be not admitted in the plead- 
ing of the defendant, the same shall be taken 
to be admitted, except as against a person 
under disability, When there is such an ad- 
mission of the allegation of: fact made in the 
plaint, the court may proceed to make a de- 
cree or order on the basis of such admission 
or it may in its discretion as provided in the 
proviso, require any fact so admitted, to be 
proved by the plaintiff otherwise than by such 
admission. If the court in its discretion does 
not require any fact so admitted to be proved 
by such admission, it can proceed to make a 
decree or order in favour of. the plaintiff on 
the basis of such an admission. That is pre- 
cisely what the learned Munsiff did when he 
passed the order of eviction on the 2nd of 
September 1965. As necessary allegations of 
fact were made in the petition for eviction 
which, if proved, would entitle the Ist res- 
pondent to an order of eviction on the ground 
of sub-letting and as the appellant and the 
2nd respondent did not file any written state- 
ment or objections, the court was competent 
to proceed on the basis that the. allegations 
of fact pleaded by the Ist respondent in his 
. japplication have been admitted by the ap- 
pellant and the 2nd respondent; On- the 
basis of such an admission, the court was 
clearly competent to make an order of evic- 
tion without calling upon the Ist respondent 
to prove the sub-letting. It is no doubt true 
that the court could have exercised its discre- 
tion not to pass an order of eviction solely 
on. the basis of the admission but if'the court 
exercised its discretion to make an order of 
eviction on the basis of admission, it cannot 
be said that such an order is one passed with- 


out jurisdiction and therefore not executable. . 


As the learned: Munsiff invoking O. 8, R.5 of 


Sakina Bee v. Md. Ameer Saheb’ (Malimath J.) 


A. L. R: 


the Civil Procedure Code has made the order 
for eviction on the ground of sub-letting, it 
cannot be said that there was no material on 
record for the learned Munsiff to be satisfied 
that the requirements of clause (f) of the 
proviso to sub-section (1) of Section 21 of 
the Act are satisfied. i 


7. It was maintained by Sri Nara- 
simhan, that the provisions of Order 8 R. 5 
C. P. C. are not applicable to the facts of the 
present case inasmuch as neither the appel- 
lant nor respondent-2 ever filed any written 
statement or objections to the eviction petition 
filed by the Ist respondent. That no written 
statement or objections were filed by the ap- 
pellant and the 2nd respondent, is not disput- 
ed by the Ist respondent. According to Sri. 
Narasimhan, the provisions of Order 8 R. 5 
are applicable only to cases where written 


“statement or objection statement is, in fact, 


filed and not to cases where no written state- 
ment or objection statement js filed. In sup- 
port of: his contention, he relied upon the fol- 
lowing decisions namely, AIR 1935 Pat 306 
(Sonabati Kumari v. Kirtyanand Sing); AIR 
1928 Lah 769 (Narindar Singh v. M. King) 
and AIR 1917 Cal 269 (2) (J. B. ree and Co. 
v. C. R. Scriven). In all these decisions, the. 
view taken is that Order 8 Rule 5 C. P. C. 
applies to cases where there is, in fact, a 
pleading of the defendant before the Court. 
There is not much discussion in the judgments 
of the Patna and Lahore High Courts as they 
have merely followed the decision of the Cal- 
cutta High Court referred to above. In Ross’s 
case decided by the Calcutta High Court, this 
is what their Lordship’s have observed: . 

“I think it is clear from the wording of 
that rule that it is only intended: to apply „to 
a case where a pleading has. been put by the 


- defendant, and I think the short answer to 


the learned counsel’s argument on that point 
is that the rule is not intended to apply to a 
case where the defendant has not put in a 


. written statement.” 


It is clear from the language enri 
Order 8 Rule 5 C.P. C. that an a 
of fact in the plaint should be taken to be 
admitted except as against a person under | 
disability when the said allegation ig not spe- 
cifically denied; (2) the said allegation is not 
denied by necessary - implication; or- (3) the 
said allegation is stated to. be not admitt 
in the pleading of the defendant.. If the de- 
fendant does not deny the allegations of fact 
made in the plaint either by making specific 
averments or by necessary implications or by 
stating that he does not admit those allega- 
tions, the said allegations of the plaintiff have 
to be taken as having been admitted: by thej- 
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defendant. Yn my opinion, there is nothing 
in the language employed in Order 8 Rule 5 
C. P. C. to limit its application only to cases 
where a pleading has been lodged by the 
defendant. I fail to see how it makes any 
difference in pzinciple as to whether the de- 
fendant has filed a written statement but not 
denied the allegations of fact made by the 
plaintiff specifically or by necessary implica- 
tions or he does not at all file any written 
statement. The view which I am inclined to 
take in this behalf also accords with the view 
taken by the Bombay High Court in ATR 1936 
Bom 285 (Shriram Surajmal v. Shriram Jhun 
Jhunwalla). Chief -Justice Beaumont, has ob- 
served in the said decision as follows:— 


Miele pa E E SEE It was 
argued that defendants 7 to 9 failing to 
put in a written statement were not to be 
taken as having admitted the allegations in 
the plaint, and in support of his argument 
Mr. Desai referred to the case in ILR 48 Cal 
1001 (1) = (AIR 1917 Cal 269 (2)) in which 
the learned Chief Justice, in referring to 


O. 8, R. 5, said that it was clear from the 


wording of that rule that it is only intended 
to apply to a case where a pleading has been 
put in by the defendant and does not apply 
to a case in which the defendant has put in 
no pleading. I desire for myself to say that 
I emphatically dissent from that view. O. 8, 
Rule 5, provides that every allegation in the 
plaint, if not denied specifically or by neces- 
sary implication or stated to be not admitted 
in the pleading of the defendant, shall be 
taken to be admitted. except as against a per- 
son under disability. The rule down to that 
point is in substantially the same terms as 
Order 19 Rule 18, of the Rules of the Supreme 
Court, and it seems to me to provide in terms 
that every allegation of fact in the plaint 
must be taken as admitted in the pleading of 
the defendant, If there is no pleading of the 
defendant, it ig obvious that it can contain 
no denial or-non-admission. I have myself 
never heard it suggested that the English 
rule does not apply to a defendant who does 
not put in a or 


There is, however, a proviso to Order 8, 
Rule 5, which does not appear in the English 
rule. That proviso enables the Court in its 
discretion to require any fact so admitted to 
be proved otherwise than by such admission. 
In this country, where false suits are not un- 
known, the power may usefully be exercised 
in practice, but if the Court does not exercise 
such power, it seems to me plain that a de- 
fendant who has not put in a defence is 
‘bound: by all the allegations in the plaint, 


„and I think; therefore, that.in this case defen- 


Sanganbhat v. Vasudev (Bhat C: J.) .- 
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dants 7 to 9 were bound by all the allega- 
tions in the plaint”. 

8. With respect, I agree with the re- 
asoning of the Bombay High Court for dis- 
senting from the view taken by Calcutta 
High Court which view has been followed by 
the Lahore and Patna High Courts in the de- 
cisions referred to earlier. 

9. As the order of éyiction .on the 
ground of subletting is not inexecutable, I 
consider it unnecessary to examine the other | 
contentions of Sri. Narasimhan that the order 
of eviction on the ground of non-payment of 
rent is without jurisdiction and therefore in- 
executable. 

10. For the reasons stated above, this 
execution second appeal fails and is dismiss- 
ed. No costs. 

Appeal dismissed. 


AIR 1976 KARNATAKA 2298 
G. K. GOVINDA BHAT, C. J., M. N. 
_ VENKATACHALIAH J. 
Sanganbhat, Appellant v. Vasudev and 
others, Respondents. 
O. S. A. No. 10 of 1975, D/- 18-2-1976.° 
(A) Civil P. C. (1908), Section 24 — 
Karnataka High Court Act (1961), Section 4 
— Appeal against order of Single Judge of 
High Court under Section 24, Civil P. C. — 
Not maintainable. 


Where an order under Section 24, Civil 
P. C., ig made by a Single Judge of the High 
Court, such order is not appealable by ‘virtue 
of Section 4 of the Karnataka High Court Act, 
since the order is not in exercise of the origi- 
nal jurisdiction of the High Court. Section 24 
gives the power of transfer and withdrawal 
not only to the High Court but also to Dist- 
rict Courts. It would therefore be wrong to 
say that every such application to the High 
Court should be made on ‘the origina] side. 
AIR ‘1951 Mad 807, Foll. (Para 7") 
Cases- Referred: - Chronological Paras 
AIR 1951 Mad 807 = 1951-1 Mad LJ 281 8 
AIR 1949 Mad 283 = _ (1948) 2 Mad ‘I:J 
251° 6 
AIR 1929 Mad 29 = ILR 52 Mad 52 6 
(1912) 22 Mad LJ 187 = 13 Ind Cas 860 6 
K. S. Savanur, for Appellant; S. K. Kul- 
karni, for Respondent No. 3. 
-G. K, GOVINDA BHAT, C. J:— This 
is an appeal purported to be one under Sec- 
tion 4 of the Karnataka High Court Act, 1961 


*(Against Judgment of Jagannatha Shetty J 
in C. P. No. 81 of 1975 D/- 31-7-1975). . 
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(hereinafter called the Act). It is directed 
against the Order dated 31-7-1975 made by 
Jagannatha Shetty, J., in C. P. No. 81 of 
1975 dismissing the appellants petition for 
withdrawal of Regular Appeal No. 97 of 1971 
pending on the file of the Court of Civil 
Judge, Bijapur to this Court, to be heard and 
disposed of with Regular Second Appeal 
No. 1486 of 1978. 


2. The office raised an objection re- 
. garding the maintainability of this appeal 
under Section 4 of the Act. When the objec- 
tion came up for orders before the Admission 
Court, it was directed that the objection 
should be heard at the time of the disposal 
of the appeal. Accordingly, the appeal was 
registered as Original Side Appeal No. 10 of 
1975, and this is how this matter has come 
up for hearing before us. 

3. At the every outset, we asked Sri 
K. S. Savanur as to how the order made 
under Section 24 of the Code of Civil Pro- 
cedure is appealable under Section 4 of the 
Act. Section 4 of the Act reads; 


“4, Appeals from Decisions of a single 
Judge of the High Court — An appeal from 
a judgment, decree, order or sentence passed 
by a single Judge in the exercise of the ori- 
ginal jurisdiction of the High Court under 
this Act or under any law for the time being 
in force, shall lie to and be heard by a Bench 
consisting of two other Judges of the High 
Court.” 

(underlining is ours) 

4. The question is whether an order 
made by a single Judge of the High Court 
allowing or dismissing an application under 
Section 24 of the Code of Civil Procedure 
is one made in the exercise of the original 
jurisdiction of the High Court under the Act 
or under any law for the time being in force. 
This High Court has no original civil jurisdic- 
tion. In its extraordinary jurisdiction it exer- 
cises power under Articles 226 and 227 of the 
Constitution; matters under the Companies 
Act are also beard and decided under the 
special original jurisdiction conferred under 
tho said Act; an order made by a single Judge 
under Article 226 of the Constitution is ap- 
pealable under Section 4 of the Act; so also 
judgments, decrees or orders made by a single 
Judge in exercise of the original jurisdiction 
under the Companies ‘Act. 

5. The Civil Procedure Code does 
not provide for an appeal against an order 
made under Section 24 of the Code. The 
power under Section 24 of the Code can be 

_exercised by the High Court or a District 
Court. “Sri Savanur does not dispute that 
when an order is made by the District Court 





Sanganbhat v. Vasudev (Bhat C. J.) 


A.I. R. 


allowing or dismissing an application under 
Section 24 of the Code, such an order is not 
appealable under the Act or any other law. 
His sole submission is that when an order 
under Section 24 of the Code is made by a 
single Judge of the High Court, such an 
order is appealable by virtue of Section 4 of 
the Act, As stated earlier, this High Court 
has no ordinary original] civil jurisdiction. 


6. The appellant in the petition filed 
by him under Section 24 has prayed for with- 
drawal of a regular appeal pending in the 
Court of the Civil Judge, Bijapur, to the 
file of this Court to be heard along with the 
second appeal. If the appeal] is withdrawn, 
it has to be heard and disposed of with the 
second appeal. When the matter that is 
sought to be withdrawn is not an original suit 
or an original proceeding, the withdrawal can 
be only to this High Court exercising appel- 
late jurisdiction. This is made clear by Raja- 
mannar, C. J, in Srirangam Municipality v, 
R. V. Palaniswami Pillai AIR 1951 Mad 807. 
This is what the learned Chief Justice has 
stated— 


“4, It was argued that the application for 
transfer must have been made to the Original 
Side of this Court.by means of an original 
petition bearing the proper Court-fee. The 
application was made under Sections 24 and 
151 C. P. C. In the cause title the applica- 
tion was described as a Civil Miscellaneous 
Petition in this Court. Learned counsel relied ` 
on a ruling in Srinivasa v. Balakrishna 
(1912) 22 Mad LJ 187 and certain observa- 
tions of Ramesam J. in Jumna Bai v. Rama- 
nathan Chettiar, ILR 52 Mad 52 = (AIR 
1929 Mad 29), in support of his contention 
that the application should have been made 
to this Court on its original side. In our 
opinion there is nothing in the language of 
Section 24 C. P. C. to indicate on which side 
of this Court the application should be made. 
In dealing with this question it is important 
to bear in mind that Section 24 C. P. C. 
gives the power of transfer and withdrawal 
not only to this Court but also to the District 
Court and it gives such power of transfer 
and withdrawal not only in respect of suits 
but also in respect of appeals and other pro- 
ceedings pending in any Court subordinate 
to it. It would therefore be certainly wrong 
to say that every application under Section 24 
when made to this Court should be made on 
the original side. Obviously an application 
to withdraw an appeal pending before a sub- 
ordinate Court to this Court or to transfer it 
to any other subordinate Court cannot be 
made to the Original Side of this Court. It | 
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is also obvious that an application to transfer 
any suit pending in a Subordinate Court to 
another Subordinate Court for trial cannot he 
made to this Court on the Original Side be- 
cause the subordination of Courts can only 
be to this Court as such and not to the Ori- 
ginal Side’ of this Court. There is nothing 
in Section 24 to confine its application to 
Chartered High Courts which alone have 
ordinary and extraordinary original civil juris- 
diction. According to us, the correct position 
is that an application under Section 24 C. P. C. 
should be made to this Court as such in the 
same manner as it might be made to the Dist- 
rict Court and such an application can be 
validly heard and disposed of by any Judge 
of this Court deputed by the Chief Justice 
to hear such applications. We find actually 
in the appellate side Rules that an applica- 
tion under Section 24 for transfer of any suit, 
appeal or other proceedings or in execution 
of a decree from one civil court subordinate 
to the High Court to another such Court or 
to the High Court can be disposed of by a 
single Judge. As a matter of practice, il is 
the learned Judge sitting in the Admission 
Court who deals with these applications. It 
may be true, as was held in ‘Subba Reddi v. 
Narayanaswami Reddi’ (1948) 2 MLJ 251 = 
(AIR 1949 Mad 283), that an application 
under Section 24 is in the nature of an ori- 
ginal proceeding to which Sec. 141, C. P. C. 
may apply; but to say that, is far from 
saying that the application is one made on 
the Original Side of this Court.” 


7. We are in respectful agreement 
with the above statement of the law by the 
learned Chief Justice of Madras High Court. 
That fully answers the argument of Sri K. S. 
Savanur, learned counsel for the appellant. 
Since this is not an order made by a Single 
Judge in the exercise of the original jurisdic- 
tion of the High Court, no appeal under 
Section 4 of the Act lies. It was argued by 
Sri Savanur that the words ‘in the exercise 
of the original jurisdiction of the High Court’ 
are restricted to the exercise of the power of 
the High Court under the Act and not to the 
exercise of the power under any law for the 
time being in force. This argument has to 
be stated only to be rejected. If the learned 
counsel’s argument is accepted, then every 
order made by a single Judge of this High 
Court under Section 115 of the Code would 
be open to appeal under the Act. We are not 
prepared to hold that Section 4 is intended 
to confer a right of appeal against an order 
made by the High Court in the exercise of its 
revisional jurisdiction. Therefore, we hold 
that the appeal is not competent. Accordingly, 
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it is rejected as not maintainable. The appel- 
lant will pay the costs. of the respondents. 
Appeal dismissed 


AIR 1976 KARNATAKA 2381 
K. JAGANNATHA SHETTY, J. 
H. Subba Rao, Petitioner v. The Life 


- Insurance Corporation of: India and another, 


Respondents. 


Writ Petn. No. 5060 of 1975, D/- 21-1- 
1976. 


(A) Constitution of India, Article 226 — 
Mandamus — Date of birth recorded in ser- 
vice records and insurance policies —- Cor- 
rectness challenged only when employee was 
notified that he was to retire on his attaining 
age of superannuation — School certificate 
filed in support — Life Insurance Corporation 
rejecting claim — No mandamus can issue to 
Corporation as it was competent to take deci- 
sion having regard to facts and circumstances 
of case. (Para 5) 


(B) Registration of Births and Deaths Act 
(1969), Section 13 (8) — Entry of date of 


-birth made pursuant to the directions of a 


Magistrate — Such an entry is not conclu- 
sive evidence of the disputed date of birth. 
(Evidence Act (1872), Sectior 35). 


It is an accepted principle that an entry 
in the Register of Births is not conclusive 
evidence of the disputed date of- birth. So also 
is an entry made pursuant to the direction of 
the Magistrate, under Section 13 (8). The 


- policy of law embodied in Section 18 is to 


avoid manipulation in the entries relating to 


_the date of births and deaths. The section 


is just a constraint on the Registrar. It is 
not a provision whereby an aggrieved party 
could get an adjudication on his disputed 
date of birth. The order of the Magistrate 
binds only the Registrar and not others. 
(Para 6) 
K. A. Swami, for Petitioner; R. N. Bvra 
Reddy, Advocate General, for Respondents. 


ORDER:— The petitioner is a Develop- 
ment Officer in the Life Insurance Corpora- 
tion of India (‘the Corporation’), Before the 
Corporation was: formed, he was. employed in 
the Hindustan Co-operative Insurance Com- 
pany Ltd., While joining service, he had 
given his date of birth as ‘6-2-1916. The 
service records maintained by his: employer 
were forwarded to the Corporation when his 
services were taken over by the latter. Now, 
it has been notified that he shall retire on 
attaining the age of superannuation at 60 
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6-2-1976. The petitioner challenges the said 
Notification by contending that the Corpora- 
tion has failed to record his correct date of 
birth as 15-6-1917. 

2. The dispute arose in this way: 

. By letter dated 14/17-9-1968, the Cor- 
poration asked the petitioner to submit the 
school or college. certificate in proof of his 
age and educational qualification. A remin- 
der was issued on 16-10-1968 to the same 
effect. .. Thereafter, the petitioner produced 
“the school certificate in which his date of 
birth was entered as 15-6-1917. The Cor- 
poration. did not accept that certificate. It 
wanted to know the basis upon which the 
said entry was made in the school register. 
Qn 6-1-1971, it asked the petitioner to sub- 
mit ‘a birth certificate from fhe Registration 
Authorities at the place of birth, The peti- 
tioner, by his reply dated 11-1-1971, pleaded 
his inability to produce such certificate on the 
ground that he was born in a small village 
about 55 years ago and, at that place, there 
was no system of recording the births and 
deaths by statutory Authorities. On 12-3- 
1971, the Corporation informed -the petitioner 


that it was unable to accept thé changed - 
- petitioner. 


date of birth submitted by him. -The peti- 
tioner, however, pressed his claim repeatedly. 


On 26/29-6-1971, the Corporation again re-_ 


iterated that the Central Office of the Corpora- 
tion was unable to reconsider the matter on 
the basis of the school certificate without the 


basis upon which the said entry was made. 


Further correspondence on the matter yield- 
= no positive result. 
8. The petitioner, thereupon, took a 
‘ very ingenious. course. He approached. the 
Magistrate, under Section 18 (8) of the Re- 
gistration. of Births and Deaths Act, 1969, 
(‘the Act), requesting the Magistrate to issue 
a direction to the Registrar of , Births and 
. ‘Deaths, Bangalore, to register the date of his 
‘birth. as ‘15-6-1917’. 
‘Magistrate ‘made a summary enquiry. ‘He 
corisidered the certificate. issued by the Head 
Master of the School in which the petitioner 
studied arid also the affidavits’ of the” peti- 
tidner and: his father’s ‘sister’s son and observ- 
ed ‘that. that evidence was quite natural .and 
probable . to. hold that the petitioner was born 
- On’ 15-6-1917.' Accordingly, he directed’ the 
. Registrar to. register the said date as the date 
of ‘birth of ‘the’ petitioner in the relevant te- 
. ister. . In‘ obedience to the said direction, 
the Registrar entered: the ‘said‘date in the-1e- 
gister mainitainéd’ for’ the purpose. The péti- 
“tioner, on’ recéiving’ a‘ copy of. the said ‘entry, 
produced” ‘the same Before th 


H. Subba Rao v. L. I. C. of India (Shetty. J 
years. That date is not far off. It falls on. 


‘the petitioner ‘by his previous employer ` anc 


On that application, the - 


sequent date given by the petitioner was no 


purpose: for which: a- “mandamus could-issue., 


e Corporation,. reason. “how :. 


“with á request to accept it. ` Th Corporation, 


.) A. LR. 


however, refused to admit the said date, . by 
stating thus: 

“The matter was considered ‘by our Cent: 
ral Office and it has not been found neces- 
sary to revise our decision already taken to 
admit your date of birth as 6-2-1916. 

You will therefore please note that you 
will retire from the service of the Corporation 
on 6-2-76, as per our notice dated 17- 5-1975 
issued to you.” 

4 The petitioner has, ‘now, -moved 
this Court under ‘Article 226, praying for” ‘the 
following two: reliefs: 

(i) A writ in the nature of certiorari or 
any other appropriate writ or order quashing 
the decision of the Corporation: and 

(ii) A writ in the nature of mandamus or 
any other appropriate writ or order directing 
the Corporation not to retire him from service 
on the ground of superannuation until 15-6- 
1977. 

- He has also prayed for a direction -against 
the Corporation to enter his date of birth « 48 
‘15-8-1917 ‘in his service records. 


5. The respondents, in response to 
the notice issued, have filed a detailed state- 
ment of objections, resisting the claim of the 
I heard both Counsel on’ the 
merits of the matter. After giving an anxious 
consideration to the questions urged, I ‘have 
reached the conclusion that the petitioner 
cannot claim any one of the above reliefs. As 
I said in the beginning, the date of birth -o 
the petitioner was entered inthe Service 
Register with the knowledge and consent of 













that Service Register was transmitted to` the 
Corporation when the petitioner’s ~ services 
were taken over by the latter. ` Theréaftet, 
the same date has been admitted in his In- 
surance’ Folicies taken by the petitioner. The 
meato wants to rėly " ‘upon’ that: entty 


tioner on two occasions; whereas’ another date| _ 
(i: e. 15-6-1917) has no support except the 
school certificate ‘and the birth extract rro-|. _ 
duced by the petitioner. The Corporation did). 
not want to change the entry, in the Service 
Register; ‘perhaps on the ‘ground ‘that the sub- 


reliable. The Corpordtion was competent to 
take that decision having regard to. the cir- 
cumstances of the case.. ` This Court cannot 


6. Equally. so, I do . not see. any. 
the petitioner could ask. for a 


writ. of. certiorari to” quash the” 


1876: 


taken by the Corporation to retire him from 
service, on attaining the age of . superannua- 
tion; on the basis of the date of birth entered 
in his Service Register. The contention urged 
-for the petitioner that the birth extract pro- 
_duced by him was binding on the Corpora- 
tion since it was based on the order made by 
-the Magistrate, cannot be accepted. It is an 
accepted principle that an entry in the Re- 
gister of Births is not conclusive evidence of 
|the disputed date of birth. So also, an entry 
|made pursuant to the direction of the Magist- 
rate, under Section 18 (8) of the Act. 
Section 18 (8) of the Act provides: 
“Any birth or death which has not been 
“registered within one year of its occurrence, 
shall be registered only on an order made by 
‘a Magistrate of the first class or a Presidency 
‘Magistrate after verifying the correctness of 
‘the birth or death and on payment of the 
‘prescribed fee.” 

The policy of the law embodied in the 
Section, ag it appears to me, is to avoid mani- 
pulation in the entries relating to the date of 
births and deaths. Such entry shall be made 

jimmediately after the occurrence. Precaution 
should be taken while making delayed entries. 
The law says that an entry which has not been 
made within one year of its occurrence can- 
not be made without an order of the Magist- 
fate. Section 18 (8) of the Act is just a con- 
straint on the Registrar. It is not a provision 
whereby an aggrieved Lacie Sage get an ad- 
‘\judication on his disputed date of birth. The 
order of the Magistrate binds only the Re- 
jgistrar and not others. The entry made by 
. the Registrar, pursuant to an order of the 
‘{Magistrate, cannot carry higher _ probative 
value, and .its, proof’ must necessarily depend 
' jupon. the facts and circumstances of each 
case. l 
wa oT In the result, the petition . ig dis- 
- „missed, This order, however,. shall not. come 
“im the. way of. the. petitioner, . if. he wants to. 
- establish his right. in any. other procedure 
knows to law. : aa 
Petition dismissed. 
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.G. K..GOVINDA BHAT C. J: AND 
M. .N. VENKATACHALIAH: J. 
` The * Tahsildar ‘and Returning Officer 
Agricultural. Produce Market Committee, 
‘Bhalki, Appellant v T Rao and others 
"Respondents. ; 
` Writ “Appeal No. 6 of 1976, D/-- 
1976. 


STAT /CaTeEND 


6-1- 


Agrl. Produce Market Committee v. 


_gulated Market Committée, Bhalki, constitut- 


25-9-1975. ` Pursuant to the said calendar of 


. due to. take place, the 


Shivaji Rao (Bhat C. J.). [Prs. 1-2] -Knt. 283 


(A) Karnataka Agricultural Produce 
Market (Regulation) Act (27 of 1966), Sec. 27 
— General Clauses Act (1897), Section 2] — . 
Names of elected members of Market Con- 
mittee notified under Section 27 — Tahsildar 
issuing - notification fixing calendar of events 
for election of Chariman and Vice-Chairman 
— Nominations filed and accepted — Tahsil- 
dar held could not cancel notification. 

Where after the names of the elected 
members of the Market Committee were noti- 
fied by the Deputy Commissioner under Sec- 
tion 27, the Tahsildar who was the Retnming 
Officer issued a notification fixing the calen- 
dar of events for election of Chairman and 
Vice-Chairman but after the nominations were 
filed and accepted the Tahsildar cancelled the 
notification on the ground that the Market 
Committee had not been duly constituted, it 
was held that the Tahsildar had. no power 
under the Act to cancel the notification and 
Section 21 General Clauses Act could not be 
invoked for cancelling the notification. 

(Paras 2, 8, 4) 

K. S. Puttaswamy Ist Addl. Govt. Advo- 
cate, for Appellant. 

G. K. GOVINDA BHAT, C. J.:— This 
appeal by the Tahsildar and Returning Offi- 
cer, Agricultural Produce Market Committee, 
Bhalki, Bidar District, who is respondent 
No. 1 in Writ Petition No. 5188 of 1975, is 
directed against the order D/- 11-12-1975 
made by Venkataramiah, J., allowing the writ 
petition of respondents 1 and 2 herein chal- 
lenging the notification of the appellant dated 
24-9-1975. 


2. Respondents 1 and 2, among 
others, were elected as Members of the Re- 















ed under the Karnataka Agricultural Produce 
Market (Regulation) Act, 
called the Act). e Deputy Commissioner, 
Bidar published a notification in the Offi cial 
Gazette under Section 27 ofthe Act notifying 
the names of all the elected Members of the 
Market Committee on 7-8-1975. Thereafter, 
the appellant herein published’ a calendar of 
events on 5-9-1975 for election of the Chair- 
man and the Vice-Chairman of the Market 
Committee, and the election was fixed . for 


events fixed, respondent No. 1 filed his nomi- 
nation for the office of Chairman and’ ‘Yespon- 
dent No. 2 filed his nomination for the office 
of Vice-Chairman. But on 24-9-1975, one day 
before the date on which’ the election . was 
appellant- Tahsildar 
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of the Market Committee on the ground that 
the Market Committee had not been duly con- 
stituted. The said notification was chal- 
lenged before the learned Single Judge who 
allowed the writ petition on the ground that 
the Market Committee had been duty vonsti- 
tuted and, therefore, the Tahsildar was in error 
in the view he has taken that there was no 
duly constituted Market Committee. Ageriev- 
ed by the said order, the Tahsildar has pre- 
ferred the above appeal. 

3.. We asked the learned High Court 
Government Advocate as to whether the Act 
has conferred any power on the Tahsildar to 
cancel the notification fixing the calendar of 
events for election of Chairman and Vice- 
Chairman after the process of election is cnce 
started. He fairly conceded that there is no 
such provision, express or implied. His sub- 
mission was that under Section 21 of the 
General Clauses Act, the Tahsildar who has 
got the power to issue a notification has 
necessarily the power.to denotify. He was 
unable to support that contention with any 
authority in regard to election matters. 


4. The general principle of law is 
that once the process of election is started, 
the same cannot be interrupted except by an 
order of Court. The resul of the action of 
the appellant-Tahsildar is to interrupt the 
\pfocess of election after the nominations had 
een filed and accepted. If the principle of 
Section 21 of the Genera] Clauses Act can 
be availed of by Returning Officers, then it 
is likely to be seriously abused wherever the 
persons in authority find that their candidates 
are not likely to win or their nominations are 
not valid. As at present advised we are of 
the opinion that unless there is an express 
ower conferred by the Statute, the Tahsil- 
dar has no power to cancel the notification 
once he has issued a-calendar of events and 
pursuant to the same, nominations have been 
filed and accepted. 

5. The learned Single Judge, in cur 
opinion, should have quashed the order of the 
Tahsildar on the ground that the order is 
ultra vires. Therefore, we reject this appeal. 

: Appeal rejected. 
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Sri. ‘Raghavendra Swamy Mutt, Nanjan- 
. gud, Petitioner v. The State of Karnataka, Res- 
pondent. 
Writ Petn. No. 4561 of 1974, D/- 5-1- 
1976. 
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[Prs. 1-2] Raghavendra Swamy Mutt v. State (E. S. Venkataramiah J.) 


ALR. 


(A) Karnataka Land Reforms Act (10 of 
1962), Section 68 — Ceiling on land — Re- 
ligious institutions: affected by Amendment 
Act (I of 1974) — Act (1 of 1974) is not. ~ 
violative of Article 26 of the Constitution. 
(Constitution of India, Article 26). . 

The Act (1 of 1974) which affects the 
right of religious institutions to hold property 
is not violative of Article 26. The constitu- 
tional validity of the Act (10 of 1962) was 
upheld in AIR 1967 SC 1648 and Act (1 of 
1974) has been included in the Ninth Sche- 
dule to the Constitution by the Constitution 
(Amendment) Act (84 of 1974). The right 
guaranteed under Article 26 is not an absolute 
right. In the instant case it is not shown that 
owning of agricultural land by a mutt (re- 
ligious institution) forms an essential tenet of 
Hindu religion. AIR 1967 SC 1643; AIR 1975 
Kant 55; ILR (1975) Kant 1481 and AIR 


1974 SC 2098, Rel. on. (Paras 2, 3) 
Cases Referred: Chronological Paras 
AIR 1975 Kant 55 = (1974) 2 Kant LJ 
509 I 
ILR (1975) Kant 1481 = (1975) 2 Kant LJ 
157 > g l 


AIR 1974 SC 2098 = (1975) 2 SCR 817 2 
AIR 1967 SC 1648 = (1967) 2 SCR 762 1 


T. Krishna Rao and A. G. Holla, for 
Petitioner; B. B. Mandappa, High Court Govt. 
Pleader, for Respondent. 


ORDER:— The petitioner is a religious 
institution. It has questioned the validity of 


the Karnataka Land Reforms (Amendment) 


Act, 1978 (Act 1 of 1974) by which the State 
Legislature amended many of the provisions 
of the Karnataka Land Reforms Act, 1961 
(Act 10 of 1962), The constitutional validity 
of the Karnataka Land Reforms Act, 196], 
was upheld by the Supreme Court in Golak- 
nath v. State of Punjab (AIR 1967 SC 1648). 
In Bhaskar Krishnaji v. State of Karnataka 
(AIR 1975 Kant 55) I have upheld the validi- 
ty of the Karnataka Act 1 of 1974 being of 
the opinion that it is protected by Article 31A 
of the Constitution. The validity of Sec- 
tions 48 and 48A relating to the constitution 
of the Tribunals and the procedure to be 
followed before the Tribunals under the Kar- 
nataka Land Reforms Act has been specifi- 
cally upheld in Khatija Bi v. State of 
Karnataka (ILR (1975) Kant 1481). 

2. It is however contended by Sri. 
T. Krishna Rao, learned counsel for the peti- 
tioner, that the Amending Act (Act 1 of 1974) 
which affected the right of the religious in- 
stitutions to hold property is violative of Art- 
cle 26 of the Constitution. The provisions 
of the Act are not open to attack on the above 
ground for two reasons (i) Act 1 of 1974 has 


1976 State v. M. 
been included in tbe Ninth Schedule:to the 


„(Constitution by the .Constitution (Thirty- 
, fourth Amendment) Act, 1974; and (iiy the 


right guaranteed under Article 26 of the Con- - 


stitution is not an absolute right. In Acharya 


Maharajshri Narendra Prasadji Anandaprasadji `- 


Maharaj v. State ‘of Gujarat (AIR 1974 SC 
2098) dealing with Gujarat Devasthan Inams 
Abolition Act, the Supreme Court has observ- 
ed as. follows: 


“When we look at the object of the Act 
. and of the various provisions enacted in fur- 
therance of agrarian reform, the Act is squa- 
rely protected under the saving provision of 


Article 81A. But. it is then submitted that . 
Article 31A does not provide against the vice ~ 


of contravention of Article 26 while Articles 
14, 19 and 81 are expressly mentioned in 
Article 81A. The question, therefore, arises 
whether the right under Article 26 (c) is an 


absolute and unqualified right to the extent - 


that no agrarian reform can touch upon the’ 
lands owned. by the religious denominations. 
No rights in an organised society can be ab- 
solute. Enjoyment of one’s rights must be 
consistent with an enjoyment of rights also 
by others. Where in a free play of social 
forces it is not possible to bring about a 
voluntary harmony, the State- has to step in to 
set right the imbalance between competing in- 
terests and there the Directive Principles of 
State Policy, although not enforceable in 
courts, have a definite and positive role in- 
troducing an obligation upon the State under 
Article 37 in making laws to regulate the 
conduct of men and their affairs. In doing so 
a distinction will have to be made between 
those laws which directly infringe the freedom 
of religion and others, although indirectly af- 
fecting some secular activities of religious. in- 
stitutions or bodies. For example if a reli- 
gious institution owns large areas of iand far 
exceeding the ceiling under relevant laws and ` 
indulges in activities detrimental to the in- 
terests of the agricultural tenants, who are at 
their mercy, freedom of religion or freedom 
to manage religious affairs cannot be pleaded 
as a shield against regulatory remedial measu- 
res adopted by the State to put a stop to ex- 
ploitation and unrest in other quarters in the 
interest of general social welfare. The core 
‘of religion is not interfered with in providing 
for amenities for sufferers of any kind. We 
take the view that the Act and its provisions: 
do no violence ‘to the rights guaranteed under 
Article 26 (c). In the view we have taken 
. it is also not necessary to mention Article 28 
in Article. 31A and its omission therein is not 
at all of any consequence.” 

3. In the instant case it is not shown 
that owning of agricultural land by a mutt 
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forms 4n essential tenet of- Hindu religion: 


Shivappa ` 


Since Act 1 of 1974 bas been held to be 


protected by Article 31A of the Constitution, 
it cannot be said that it is violative of Article 
26 (c) merely bécause some lands belongin 
to the mutt in question is being taken away 
by that Act. f 

4. In the result, the petition fails and 
it is dismissed. i R 
Petition dismissed. 
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D. M. CHANDRASHEKHAR AND 

B. VENKATASWAMI, JJ. 

The State of Karnataka, Appellant v. M. 
Shivappa, Respondent. 

Writ Appeal No. 870 of 1974, D/- 11-7- 
1975°. 

(A) Karnataka Cinemas (Regulations) 
Rules (1971), Rule 27 (1) (i) (iv) — Distance 
of 50 metres — Whether should be measured 
from building of hospital or from boundary 
of hospital ground. W. P. No. 3807 of 1973, 
D/- 27-5-1974 (Kant), Reversed. 


Though the word ‘premises’ has not been 
used in Rule 27 (1) (i) (iv), the expressions 
‘public hospital’ must be understood .as having 
reference to the premises of such public hos- 
pital. According to the ordinary meaning of 
the word ‘premises’, not only a building but 
also the ground and appurtenances thereto 
are included. In the absence of anything to 
the contrary in Rule 27 (1) (i) (iv), the ex- 
pression ‘public hospital’ occurring therein 
should be construed as including not only the 
building of such hospital but also the ground 
and appurtenances thereto. It follows that 
the prescribed minimum distance of 50 metres 
between a cinema site and a public hospital 
should be measured from the boundary of 
the ground or appurtenances to the building 
of a public hospital and not merely from such 
building, (Para 11) 

The contention that the omission in 
Rule 27 (1) (i) (iv) of the words ‘the distance 
being measured between the two compound 
walls’ which occurred in the corresponding 
Rule 1Ł (v) of 1946 Rules would indicate that 
the intention of the rule making authority is 
that the prescribed minimum distance should 
be measured from the building of a public 
hospital and not from the boundary of the 
ground or appurtenances thereto is not sound. . 
The omission was for the purpose of avoiding ` 


°(W. P. No. 3807 of 1973, .D/- 27-5-1974 


GT/GT/C38/76/JHS : 








938 Kut. [Prs. 1-9] 


ambiguity as to how the prescribed minimum 

distance should be measured where the vacant 

land or ground appurtenant to a building does 

not have compound wall. W. P. No. 3807 of 
1973 D/- 27-5-1974, (Kant) Reversed. 

(Para 19) 

M. P. Chandrakantharaj Urs, H. C. G. A. 

for Appellant; R. U. Goulay, for Respondent. 


CHANDRASHEKHAR, J.:— This is an 
appeal from the order of Jagannatha Shetty, J., 
in Writ Petition No. 3807 of 1973. The res- 
pondęnt herein was the petitioner therein He 
had applied for a licence to run a touring 
cinema in the site bearing Survey No. 292 in 
Kadugodi village. On inspection of that site, 
the District Magistrate, the licencing autho- 
rity, found that the proposed cinema would 
be within a range of 162 feet from the hospi- 
- tal in that village and that hence the condi- 
tion prescribed in Rule 27 (1) (i) (iv) of the 
Karnataka Cinemas (Regulations) Rules, 1971, 
(hereinafter referred to as the Rules) that the 
distance between a cinema site and any pub- 
lic hospital or a private nursing home should 
not be less than 50 metres, would be violat- 
ed. The District Magistrate declined to grant 
the licence. 

2. The order of the District Magist- 
_ rate refusing to grant the licence was im- 
pugned in the writ petition. It was contend- 
ed before the learned single Judge that the 
minimum distance of 50 metres prescribed in 
Rule 27 (1) (i) (iv), should be measured from 
the building of the hospital or the nursing 
bome and not from the compound wall there- 
of, that in the present case the proposed 
cinema site was more than 50 metres from the 
building of the hospital and that hence there 
was no impediment to grant a licence. This 
contention found favour with the learned 
single Judge who quashed the order of the 
District Magistrate and directed him to grant 
a licence to the petitioner. 

3. In this appeal preferred ‘by the 
District Magistrate, the correctness of the 
interpretation placed by the learned, single 
Judge on Rule 27 (1) (i) (iv), has been ques- 
tioned. 


4. When this appeal was admitted, 
tle prayer on behalf of the appellant for stay 
of operation of the order of the learned sin- 

‘gle fudge, was rejected and consequently the 
District Magistrate. granted to the petitioner 
‘a licence in pursuance of which the latter 
was running the touring cinema. On_ his 
behalf, a memo has been produced in which 
it is stated that the period of lease of the site 
` in which he was running the touring cinema, 
expired in June 1975, that the licence granted 
to him also expired along with the lease. of 
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the site and that he has not been now running 
the touring cinema in that site. 

5. Mr. R. U. Goulay, learned counsel 
for the respondent in this appeal, submitled 


. that in view of the fact that the writ peti- 


tioner is not now running the touring cinema . 
in the site in question, this’ appeal has be- 
come infructuous. 

6. But, the learned Government Ad- 
vocate submitted that the State is anxious to 
have a ruling of the Division Bench as to the 
interpretation of Rule 27 (1) (i) (iv) since the 
impugned ruling of the learned Single Judge 
will have to be followed by the licencing au- 
thorities while dealing with future applications 
for no objection certificates and licences un- 
less that ruling is reversed by a Division 
Bench. We agree with the learned Govern- 
ment Advocate that it is necessary to decide 
this appeal on merits even though the writ 
petitioner may not have subsisting mterest 
in the licence granted to him. 

7. The Karnataka Cinema (Regula- 
tion) Act, 1964, (hereinafter referred to as the 
Act) provides for regulating exhibition by 
means of cinematographs and the licensing 
of places in which cinematograph films are 
exhibited in the State of Karnataka. ; 

8. Sub-section (1) of Section 5 of the 
Act provides that any person who intends to 
give exhibition by means of a cinematograph 
in a place, shal] make an application in writ- 
ing, to the licensing authority for a licence 
therefor together with such particulars as may: 
be prescribed. Sub-section (2) of that Seg- 
tion provides that the licensing authority may,, 
thereupon, after consulting such authority -or 
officer as may be prescribed and subject to 
the provisions of this Act and the Rules made. 
thereunder, grant the licence to such person 
on such terms and conditions and subject t to 
such restrictions as it may determine. . 

9. In exercise of the ‘powers under 
Section 19 of the Act, ‘the State Gov- 
ernment has framed the Karnataka Cinemas 
(Regulations) Rules, 1971, Chapter IV of the 
Rules deals with approval of location < of 
permanent cinemas. Chapter XII deals with 
touring cinemas. Rule 88 in Chapter XII pro- 


_ vides that certain rules in other Chapteérs of 


the Rules shall apply mutatis mutandis to 
touring cinemas. One of those mules made 
applicable to touring cinemas is Rule 27. 
The material portions of Rule 27-read thus: 

27. Conditions for the grant of No Ob- 
jection Certificate — 

(1) No objection Certificate shall- ‘be 
granted under this chapter in respect of any 
cinema unless; 

(a) xx xx S e 8 

WAK se De de, SEE orp 
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(i) the cinema site is at a distance of not 
Jess than fifty metres from,— > 

a) .. te Ss as 

(ii) any place of community worship, 
cremation ground, graveyard or cemetery in 
use, or 

(iii) any recognised educational institution 
or any. residential institution attached to such 
educational institutions, or 

(iv) any public hospital or a private 
Nursing Home, or 


The learned single Judge has: taken the view 
that in relation to a public hospital or a 
private nursing bome, the distance of 50 
metres referred to in sub-clause (iv) of clause 
(i) of Rule 27 (1) should be measured from the 
building of the hospital. N 

- 10. The. learned Government Ad- 
vocate who appeared for the District Magist- 
rate, contended that where there is a com- 
pound for the premises of a hospital or nurs- 
ing home, the minimum distance of 50 metres 
prescribed in Rule 27 (1) (i) (iv) should be 
measured from such compound and not from 
the building only of such premises. On the 
other hand, Mr. Goulay argued in support of 
the view taken by the learned single Judge. 


IL. Sub-clause (iv) of Rule 27 (1) (i) 
simply mentions of a public hospital ora pri- 
ate nursing home and does. not mention of 
any building or land. Though the word ‘pre- 
mises’ has not been used in that sub-clause, 
the expressions ‘public hospital’ and ‘private 
nursing home’ must be understood as having 
reference to the premises of such public hos- 
pital or private nursing home. The several 
meanings of the word ‘premises’, according to 
the Shorter Oxford Dictionary are : houses, 
building with grounds and appurtenances. 
According to the ordinary meaning of the 
word ‘premises’, not only a building. but also 
the ground and appurtenances thereto are 
included. In the absence of anything to the 
contrary in Rule 27 (1) (i) (iv), the. expres- 
sions ‘public hospital’ and ‘private nursing 
‘Ihome’ occurring therein should be construed 
as including not only the building of such 
hospital or nursing home but also the ground 
and appurtenances thereto. If such a con- 
struction is adopted, it- follows that the pre- 
scribed. minimum distance of 50 metres be- 
tween a cinema site and a public hospital or 
a private nursing home, should be measured 
from the boundary of the ground or appurte- 
nances to the building of a public hospital 
or private nursing home and not merely from 
such building. o 

12. The learned single Judge has ob- 
served that-one hospital may have ‘an exten- 
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sive compound, that another hospital may 
have no compound or a very small compound 
and that there is no reason why the minimum 
distance for locating a cinema should be 50 
metres from the boundary of the extensive 
compound of one hospital and a like distance 
from the boundary of another hospital which 
has no compound or a very small compound. 
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13. It is too narrow a view, in our 
opinion, to say that a public hospital or a 
private nursing home consists. of only -the 
building and not the ground and appurten- 
ances thereto. Though most of the activities 
of'a public hospital or a private nursing home 
may be carried on inside the building thereof, 
it is not unusual that the vacant ground ap- 
purtenant thereto should be used by the pati- 
ents therein for moving about for exercise or 
fresh air and sunlight. 


14. Sub-clauses (iii) and (v) of R. 27 
(1) (i) relate to educational institutions, resi- 
dential institutions attached thereto and re- 
cognised orphanages. In case of' such insti- 
tutions it is manifestly unreasonable to say 
that such institutions consist of only buildings 
aud not the grounds and appurtenances there- 
to which are used for sports, drill, physical 
training, N. C. C.,-and like activities which 
form integral parts of the activities of such 
institutions. Can it be said that in the case 
of these institutions the minimum distance 
of 50 metres prescribed in Rule 27, should 
be measured from the buildings of such in- 
stitutions and not from the boundary of. the 
grounds and appurtenances to such buildings? 
The same reasoning is, in our opinion, equally 
applicable in construing the prescribed mini: 
mum distance of 50 metres in the case of pub- 
lic hospitals and private nursing homes, 


15. However, Mr. Goulay brought to 
our notice that in clause (v) of Rule 11 of 
the Mysore Cinematograph Rules, 1946, which 
were in force in the old Mysore. Area until 
they. were superseded by the present Rules, 
it was expressly stated that the distance be- 
tween a cinema theatre and a hospital should 
be measured between the two compound 
walls. The material’ portions of that Rule 
read: l ; . 

11. No license shal} be granted under 
this Chapter in respect of any cinema theatre, 
unless, — . , : 

xx xx SES: S 

(v) such cinema theatre is situated out- 
side the distance of 220 yards from any exist- 
ing school or hospital or 110 yards from any 
existing dwelling house, ‘the distance being 
measured -between. thé two‘compotnd walls; - 
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16. Mr. Goulay contended that the 
omission in Rule 27 (1) (i) (iv) of the express 
provision “the distance being measured be- 
tween the two compound walls” would indi- 
cate that the intention of the rule making 
authority is that the prescribed minimum 
distance should be measured from the build- 
ing of a public hospital or a private nursing 
home and not from the boundary of the 
ground or appurtenances thereto. 


17. On the other hand, the learned 
Government Advocate contended that the 
words “the distance being measured between 
the two compound walls” occurring in Rule 11 
(v) of the Mysore Cinematograph Boles, 1946, 
had created an ambiguity as to whether or 
not the distance between a cinema theatre 
and a school or hospital should be measured 
from the building of such school or hospital 
or from the boundary of:the land appurtenant 
to such building where the premises of a 
school or hospital did not have compound 
wall and that the omission of the words “the 
distance being measured between the two 
compound walls” in Rule 27 (1) (i) (iv) of the 
new Rules, was intended to remove such am- 


biguity. 


18. The presumption arising from the 
use of different language in a later enact- 
ment, has been explained thus in Craies on 
Statute Law, Sixth Edition, at pages 141 and 
142: 


“ ......4£ we find that the language 
employed by the legislature in the earlier 
statutes on a particular subject has been de- 
parted from in a subsequent statute relating 
to the same ‘subject, it is generally, but not 
always. a fair presumption that the alteration 
in the language used in the subsequent statute 
was intentional. Where two statutes, said 
Bratt J. in Dickension v. Fletcher, dealing 
with the same subject-matter use different 
language, it is generally a fair presumption 
that the alteration in the language used in 
the subsequent statute was intentional, But 
in Wray v. Ellis, Lord Campbell C. J. said: 
. “There can be little use in referring to cases 

. where a similar question has arisen on Acts 


differently framed, for they only illustrate: 


the general principle, which is not in dispute.” 
When an Act, though mainly a consolidation 
Act, is not wholly so, but introduces fresh 
words, judicia] decisions upon the construc- 
tion of the Acts which are being consolidated 
are no longer authorities and cannot affect 
thé interpretation of the new Act...... In 
E. V. Jennings, it being an indictable -offence 
under Section 4 of the Offences against the 
Person Act of 1887 to “stab, cut, or wound’ 
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any person, it was held that under this:statute. 
a person could not be convicted -unless the . 
wound was inflicted by some instrument. But 
Section 11 of the Offences against the Person 
Act, 1861. uses different language, and makes . 
it indictable ‘by any. means what- 
soever to wound or cause any grievous bodily 
harm to any person, ‘and accordingly it was 
held in R. v. Bullock, that this alteration in 
the language of the statute was intentional, 
and was made for the purpose of meeting the 
case of a wound inflicted otherwise than by 
an instrument, as, for instance, with th 
hand........... ` =a 


(underlining is ours) 


19. We think there is ‘considerablef 
force in the contention of. the learned Govern- 
ment Advocate that the omission of the wor 

















of: avoiding ambiguity as to how the prescrib- 
ed minimum distance should be measured 
where the vacant land or ground appurtenant 
to a building does not have compound wall. 
We are unable to accept the contention o 
Mr. Goulay that the omission of the aforesaid 
words in Rule 27 (1) (i) (iv) would indicate 
that the new Rules intended to make a de- 
parture from the previous Rules in regard to 
how the prescribed minimum distance be- 
tween a cinema theatre and a school, a hos- 
pital or a nursing home, should be measured. 


20. Thus, we are unable to agree 
with the view taken by the learned single 
Judge that the distance of 50 metres should 
be measured from the building of a public 
hospita] or a private nursing home and not 
from the boundary of the vacant land ap- 
purtenant to such building. 


21. As the site in which the peti- 
tioner proposed to erect a touring cinema 
was within 50 metres from the boundary of 
the vacant land appurtenant to the building 
of that hospital, the District Magistrate was 
justified in refusing to grant a no objection 
certificate. ' 


22. In the result, we allow this ap- 
peal, reverse the order of the learned single 
Judge and dismiss the writ petition. 


23. In the circumstances of the case, _ 
there will be no order as to costs in this ap- 


peal. 
Appeal allowed, 


pny 
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_V. S. MALIMATH J. 


. Bhimappa Golappa, Appellant v. 
mausaheb Kasimsaheb, Respondent. 


Second Appeal Number 158 of 1972, D/- 
2-2-1976". : 

(A) Civil P.-C. (1908), Order 21 Rr. 58 
and 63 — Claim petition under Rule 33 dis- 
missed for default — Rule 63 is attracted. 
AIR 1954 Mys 142 Dissent. 

There is nothing in Rule 63 tc indicate 
that the rejection of the claim or objection 
under Rule 58 should be only after investi- 
gation and on merits and therefore an order 
dismissing the claim petition under Rule 58 
for default would attract Rule 63 and sub- 
ject to the result of a regular suit would be 
conclusive. AIR 1954 Mys 142 Dissent.; AIR 
1922 Cal 166 and AIR 1927 All 593 and 
AIR 1919 Mad 738 (FB) and AIR 1983 Bom 
190, Rel. on. (Paras 8, 4) 
Cases Referred: Chronological Paras 
AIR 1954 Mys 142 = 82 Mys LJ 204 4,5 
AIR 1938 Bom 190 = 35 Bom LR 147 4 
AIR 1927 All] 598 = 25 All LJ 609 4 
AIR 1922 Cal 166 = 26 Cal WN 126 4 
AIR 1919 Mad 788 = ILR 41 Mad 985 

(FB) 5 

S. D. Chhattre, for Appellant; Y. A. Dam- 
bal, for Respondent. 

JUDGMENT:— This second appeal is 
by the legal representative of the original 3rd 
defendant against the decree passed by the 
Additional Civil Judge, Bijapur, in R. A. No. 
251 of 1968 modifying the decree passed by 
the court of the Additional Munsiff, Bijapur, 
in Civi] Suit No. 172 of 1965. The respon- 
dent instituted the suit for declaration of title 
to the suit property and for possession of the 
same. The suit properties are portions of 
original S. No. 17 of Torvi Village which has 
been subdivided into S. Nos. 17/i and 17/2. 

2. The respondent filed Small Cause 
Suit No. 295 of 1950 against Gurunath and 
obtained a money decree agalast him. After 
two infructuous execution proceedings, the 
respondent filed Darkhast No. 29 of 1961 and 
got the lands S. Nos. 17 and 18 attached on 
10th April, 1961. These lands were sold in 
execution of the decree and the respondent 
himself purchased the same on 4th June, 1962. 
As the application of the respondent to remove 
obstruction offered by Gurunath was dismis- 
sed, the plaintiff instituted the present suit 


Sile- 





*(Against judgment and decree passed by 
. Addl. Civil J., Bijapur, Appeal No. 251 of 
1968, D/- $-11-1971). 
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within one year from the date of the dismissal 
of the said application. The suit was resisted 
so far as the land S. No. 17/2 with which 
alone we are concerned in this appeal on_the 
ground that the same having been alienated 
by Gurunath in favour of defendant-3 long 
before the same was attached -ia Dar- 
kbast No. 29 of 1961, no title has passed in 
favour of the respondent in respect of the 
land S. No. 17/2, The suit in respect of S. 
Nos. 17/1 and 17/2 was dismissed by the 
court of first instance, As it is undecessary 
I have not referred to facts pertaining to land. 
S. Ne. 17/1. On appeal the learned Civil 
Judge has decreed the suit sc far as land 
S. No. 17/2 is concerned. It is the said de- 
cree that is challenged by the legal represen- 
tative of defendant-3 in this second appeal. 

3, The attachment was effected on 
10-4-1961 and thereafter defendani-8 made 
an application on 18-8-1961, i. e, Mise. No. 
67 of 1961 for raising the attachment. The 
said application made under Order 21 Rule 58 
of the Civil Procedure Code was not investi- 
gated on merits and cama to be dismissed for 
default on 2nd February, 1962. It is after 
the dismissal of the said application that the 
land was sold on 4th June, 1962. The Court 
below has held that the order of 2nd Febru- 
ary, 1962 dismissing the application of defen- 
dant-3 made under Order 21 Rule 58 of the 
Civil Procedure Cods has become conclusive 
and that therefore defendant-3 is barred by 
Order 21 Rule 68 of the Civil Procedure 
Code from asserting and establishing that he 
has title to the suit property and that the 
same has not passed in favour of the respon- 
dent. F 

4. Sri 5. D. Chhatre, learned counsel 
for the appellant, contended that as the claim 
made by Gurunath, original defendant-3 in 
his application under Order 21 Rule 53 of 
the Civil Procedure Code was not investigated 
on merits, but was dismissed for default, the 
bar contained in Order 21 Rule 63 of the 
Civil Procedure Code is not attracted. In 
support of the contention of his, he relied 
upon the decision of the former High Court 
of Mysore reported in AIR 1954 Mys 142 
(Shivapadegowda v. Anniahchar). Justice Mal- 
lappa, of the former High Court of Mysore 
has taken the view that where a claim peti- 
tiou is dismissed for default without investi- 
gation nothing comes in the way of the claim- 
ant or any person under him laying claim 
to the property or contending that the claim- 
ant continued to be the owner of the property 
till the time of his death in spite of the claim- 
ant’s failure to get the order in the claim 
case set aside. Order 21 Rule 63 of the Civil 
Procedure Code provides: 
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“Where a claim or an objection is pre- 
ferred, the party against whem an order is 
made may institute a suit to establish the 
right which he claims to the property in dis- 
pute, but, subject. to the result of such suit, 
if any, the order shall be conclusive.” 

In order to attract the provisions of Order 21, 
‘Rule 63 of the Civil Procedure Code, the 
following have to be established: — 


(1) ‘that a ‘claim or an objection was 
preferred, and 

(2) Uhat an E was made on such claim 
or objection. 
There is notbing in Order 21 Rule 65 of the 
Civil Procedure Code to indicate that the re- 
jection of the claim or objection presented 
under Order 21 Rule 58 of the Civil Pro- 
cedure Code should be only after investiga- 
tion and on merits. The tenor of the langu- 
age of Order 21 Rule 63 of the Civil Pro- 
cedure Code makes it clear that the bar con- 
tained in the said provision is attracted 1f the 
claim or objection preferred under Order 21 
Rule 58 of the Civil Procedure Code results 
in an order being made for or against the 
party putting forward such a claim or objec- 
tion. The consensus of the judicial opinion 
in the Country is consistent with the view 
which I am inclined to take. The same is 


the view taken in AIR 1922 Cal 166 (Satindra. 


Nath v. Shiva Prasad). A Division Bench of 
the Calcutta High Court has taken the view 
that an order dismissing a claim for default is 
an order. within the meaning of Order 21, 
Rule 63 of the Civil Procedure Code, and 
subject to the -result of a. regular suit is-con- 
clusive. Similar is the view .taken .by the 
Allahabad High Court in AIR 1927 All 598 
(Debi. Das v.. Maharaj Rup Chand). A Division 
Bench of the Allahabad High- Court has held 
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that where a clim or objection is preferred 
by a mortgagee under Rule 58 and the court 
disallows the objection owing to default of 
the mortgagee to produce the mortgage deed 
in time. the unsuccessful obejclor comes with- 
in the words “the party against whom the 
order is made.” A full Bench of the Madras 
High Court has ruled in ILR 41 Mad 985 = 
(AIR 1919 Mad 738 FB) Venkataratnam v. 
Ranganayakamma) that an order refusing to 
investigate a claim to attach property, on the 
ground that there was delay in filing it, is 
an order, passed ‘against’ the claimant within 
Order 21 Rule 63, Civil Procedure Code, 
and Article 11 of the Limitation Act (IX of 
1908) and that order on a claim petition 
merely stating that, as it was filed late, it 
will be notified to the bidders is in effect 
an order rejecting the claim to which the pro- 
visions of Order 21 Rule 68 will apply. Simi- 
lar is the view taken by the Bombay High 
Court in AIR 1933 Bom 190 (Trimbak 
Tumbushet v. Zipru Chaturdas). 

5. With respect, I agree with the 
view taken by the High Courts of Calcutta, 
Allahabad, Madras and Bombay, referred to 
above. With great respect, it is not possible 
to agree with the view taken by Justice Malla- 
ppa in AIR 1954 Mys 142 (Shivapade Gowda 
v. Anniachar) for the reasons already stated 
above. Hence it is not possible to accept the 
contention of Sri Chhatre that as the order 
made in Misc. No. 67 of 1961 was made’ for 
default, the provisions of Order 21, Rule 63 
are not attracted. 

6. For the reasons stated above, thig 
appeal fails gud the same is dismissed. No 
costs. 


Appeal dismissed 


ee 


END 
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which have fallen due, as contemplated 
under Section 4 (2), at the time of pass- 
ing the decree and provide for the pay- 
ment of the balance in further instal- 
ments as contemplated under the same 
sub-section. Therefore, it is clear that the 
intention of the legislature in enacting 
Section 4(2) is only to lay down or 
specify the several dates on which the 
seventeen instalments contemplated under 
that sub-section become payable, after 
which dates alone the creditor or decree- 
holder is entitled to take proceedings for 
the recovery of such instalment or instal- 
ments, And the intention of the legisla- 
ture does not, appear to be to make the 
payment of the first instalment within six 
months of the commencement of the Act 
a condition precedent, as it were, for the 
debtor to claim reliefs under the Act.” 


20. An earlier decision in Phili- 
pose Kurian v. Barbara Mary Lopez, 1959 
Ker LT 917 had taken a different view. 
In that case the deposit of the first instal- 
ment was made after six months of the 
commencement of the Act with an appli- 
cation for extension of time for such de- 
posit. The Court observed that under 
Section 12 (4) of Act 31 of 1958 such an 
application for extension of time after the 


instalment had fallen due was not 
competent. A similar view had been 
taken in Gopalakrishna Panicker v. 


Govinda Menon, 1960 Ker LT 1069. These 
two cases were distinguished by the Divi- 
sion Bench in Parameswaran Pillai v. 
Joseph, 1960 Ker LT 1073 on the ground 
that the question which arose there was 
only whether the application for exten- 
sion of time could be filed after the in- 
stalment concerned had fallen due. That 
was different from the question as to the 
consequence of non-payment of the first 
instalment within the period of 6 months 
from the date of commencement of the 
Act. We also notice this distinction. But 
with great respect to the learned Judges 
of the Division Bench in 1960 Ker LT 1073 
we notice that the: decision in Philipose 
Kurian v. Barbara Mary Lopez, 1959 Ker 
LT 917 considers not only the question 
whether the application for extension 
ought to be made within the time for 
payment of the instalment but also whe- 
ther the first instalment has to be paid 
within the period of 6 months. But here 
again it has to be noticed that the learned 
Judges were construing the section as it 
stood prior to the amendment in 1961 
which amendment incorporated sub-sec- 
tion (5). Therefore whatever may be the 
‘views expressed on the scope of the sec- 
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tion as it stood prior to its amendment, 
the question of construction of the sec- 
tion as it stood amended was not consi- 
dered by the Division Bench in 1959 Ker 
LT 917 or 1960 Ker LT 1069. i 
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21. We have noticed the decision of 
the learned Judge, Late Justice T. K. 
Joseph in Thankappan Nair v. Mathew, 
1962 Ker LT 267. After quoting the. sec- 
tions the learned Judge, in paragraph 3 of 
the report, said— 


“It is argued that notwithstanding the 
imperative provision in sub-section (3) 
that the first instalment of any debt pay- 
able under sub-section (2) shall be paid 
before the expiry of a period of six 
months, the effect of sub-section (5) is 
that this need not be done and that the 
decree holder’s remedy is only to execute 
and recover the first instalment just like 
any other instalment. It is unnecessary 
to consider the correctness of this pro- 
position as this is a case falling under Sec- 
tion 22 (3) which provides for setting aside 
the sale only on deposit of the first instal- 
ment. Although the debtor is enabled to 
pay the debt as provided in Sections 4 
and 5, in a case covered by Section 22 (3), 
the latter section contemplates an order 
setting aside the sale; and this order is to 
be passed only on deposit of the first in- 
stalment which according to Section 4 (3) 
must be paid within six months of com- 
mencement of the Act, i.e. 14-1-1959. 
The argument, if accepted, would mean 
that all Court sales within the scope of 
Section 22 (3) which have not been con- 
firmed will automatically stand set aside 
by reason of the amendment of Section 4. 
If such were the intention of the Legisla- 
ture, Section 22 (3) also should have been 
suitably amended. The retention of Sec- 
tion 4(3) and (12) even after amend- 
ment is also significant. In my opinion 
Section 22(3) read with- Section 4 (3) 
leads to the conclusion that an order 
setting aside the sale can be passed only 
on deposit of the first instalment. That 
not having been done, the order of the 
Court below does not call for interfer- 
ence.” 


With great respect to the learned Judge 
the decision is based on the assumption 
that the first instalment must be paid 
within six months of the commencement 
of the Act, that is on 14-1-1959. That 
again was a case where sub-section (5) did 
Not apply as the case arose before the 
amendment though decided later. But 
the assumption that the— 
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Yuasa eee argument, if accepted, 
would mean that all Court sales within 
the scope of Section 22 (3) which have not 
been confirmed will automatically stand 
set aside by reason of the amendment of 
Section 4” 
does not seem to be logical. There is no 
requirement by reason of the amended 
Section 4 that a sale should be set aside 
in every case where it has not been con- 
firmed. Therefore with great respect to 
the learned Judge we have to dissent 
from the view taken in Thankappan Nair 
v. Mathew, 1962 Ker LT 267. 

22. It follows from the above dis- 
cussion that the judgment-debtor having 
deposited the first instalment before the 
right to discharge the debt under Sec- 
tions 4 and 5 has been forfeited the sale 
has to be set aside. We therefore, allow 
the Revision Petition, restore the order 
of the execution Court and hold that the 
- gale will stand set aside under Section 20 
(8) of the Act. There will be no order as 
to costs. 

BY COURT 

23. In accordance with the majo- 
rity view this revision petition is allowed, 
the order of the execution Court is re- 
stored and the sale is set aside under Sec- 
tion 20 (8) of the Act. There will be no 


order as to costs, 
Petition allowed. 
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BALAKRISHNA ERADI AND 
VISHWANATHA IYER, JJ. 

The Registrar University of Cochin, 
Appellant v. Vincent Panikulangara and 
another, Respondents. 

Writ Appeal No. 421 of 1975, D/- 
20-7-1976.* 

(A) Cochin University Act (30 of 
1971), Sections 24 and 34 — Regulations 
framed under, Para. 1 (i) (b) — Kerala 
University Act (14 of 1957), Ss. 15 (2) (ii) 
and 24(d), First Statutes framed under 
Chapter XIII, Statute 9 (1) (a) — Scope of 
Statute 9 (1) (a) — Eligibility for registra- 
tion as research student and as a candidate 
for Ph. D. degree — Proper provision ap- 
plicable — Decision in O. P. No. 928 of 
1975 (Ker), Reversed. 


Ext. P-3 Regulations framed by the 


_ Academic Council prescribing the qualifi- 








*(Against judgment of this Court in O. P. 
No. 928 of 1975.) 
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cations for registration as a research stu- 
dent and as a candidate for the Degree of 
Doctor of Philosophy before the com- 
mencement of his course of research can- 
not be regarded as inconsistent with 
Statute 9 (1) (a) of Chap. XIII of the first 
Statutes since the two provisions deal 
with distinct and different topics. What 
Statute 9 (1) (a) deals with is only the sub- 
ject of the award of Ph. D. Degree where- 
as Ext. P-3 Regulations relate to the sub- 
ject of admission of students to the course 
of research for the Ph.D. Degree. Sta- 
tute 9 (1) (a) dealt only with the subject 
of the award of research degree of Doctor 
of Philosophy and it was not intended as 
a provision prescribing qualifications for 
admission to any course of study or for 
registration as a candidate undergoing a 
course of research for the Ph. D. Degree. 
Such being the position that obtained on 
the date of commencement of the Cochin 
University Act, it was perfectly open to 
the Academic Council to make regulations 
prescribing the qualifications for eligibi- 
lity for registration as a research student 
and as a candidate for the Degree of 
Doctor of Philosophy in the exercise of 
the power conferred by Section 24 (4) of 
the Act. (Paras 10, 11) 


Even assuming that Statute 9 (1) (a) 
of the First Statutes is to be regarded as a 
provision prescribing the qualifications for 
admission of candidates to the course of 
research for Ph. D. the said Statute which 
was promulgated at a time when the 
parent enactment did not provide for the 
constitution of the Academic Council, is 
manifestly inconsistent with the scheme of 
the provisions contained in Sections 23 
and 24 of the Cochin University Act which 
vest in the Academic Council, power’ of 
prescribing the qualifications for admis- 
sion of students to the various courses of 
studies. Hence the- provisions of Sta- 
tute 9(1) (a) cannot, therefore, be re- 
garded as continuing in force in the area 
of the Cochin University after the com- 
mencement of the Act. (Para 12) 


It was fully within the competence of 
the Academic Council of the University of 
Cochin to frame the Regulations evi- 
denced by Ext. P-3. Since the petitioner 
holds only a third class Masters Degree 
he does not satisfy the first condition men- 
tioned in paragraph 1 (i) of Ext. P-3 and 
is therefore not eligible for registration as 
a research student and as a candidate for 
the Degree of Doctor of Philosophy. Deci- 
sion in O. P. No. 928 of 1975 (Ker), Re- 
versed, (Para 13) 
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K. A. Nayar, E. R. Venkiteswaran and 
M. M. Cheriyan, for Appellant; K. R. 
Rajasekharan Pillai, for Respondents. 


BALAKRISHNA ERADI, J.:— The 
appellant before us is the Registrar, 
University of Cochin. The first respon- 
dent herein Sri. Vincent Panikulangara 
had applied to the Cochin University for 
registration as a research student and as 
a candidate for the Degree of Doctor of 
Philosophy in the Faculty of Social 
Sciences. That application was rejected 
on the pround that Sri. Vincent was not 
eligible to apply for registration as re- 
search student and as a candidate for 
Ph.D. Degree in the Faculty of Social 
Sciences, Ext. P-1 is a copy of the com- 
munication issued by the Registrar of the 
University of Cochin to Sri Vincent inti- 
mating him about the rejection of his ap- 
plication, Sri. Vincent thereupon came 
up to this Court and filed O. P. No. 928 of 
1975 out of which this appeal has arisen, 
seeking to quash Ext. P-1 and praying for 
a writ of mandamus directing the Syndi- 
cate of the University of Cochin to con- 
sider the petitioner as a research student 
duly registered as a candidate for the De- 
gree of Ph.D. in the Faculty of Social 
Sciences with effect from 24-1-1974. That 
writ petition was allowed by a learned 
single Judge who quashed Ext, P-1 and 
issued a direction to the Syndicate of the 
Cochin University to consider and dispose 
of the application of Sri. Vincent in ac- 
cordance with Statute 9 (1) (a) of Chap- 
ter XIII of the First Statutes of the 
Kerala University as it stood on the day 
when the Cochin University Act, 1971 
(hereinafter referred to as the Act) came 
into force without being in any way 
fettered by the provisions of the Regula- 
tions framed by the Academic Council of 
the Cochin University regarding admis- 
sion to Research Degrees with effect from 
10-4-1974 as per the notification Ext. P-3 
dated 12th September, 1974. It is against 
the said decision of the learned single 
Judge that the Registrar of the Univer- 
sity has preferred this appeal. 


2. It will be convenient to refer to 
the parties in accordance with the posi- 
tion occupied by them in the array of 
parties in the original petition. Hence 
Sri, Vincent who was the writ petitioner 
will hereinafter be referred to as the peti- 
tioner, the Registrar of the University 
(appellant) will be referred to as the first 
respondent and the Syndicate of the Uni- 
versity as the 2nd respondent. 
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3. The Act (Cochin University 
Act) whereunder the University of Cochin 
was established, came into force on 24th 
Avgust, 1971. Section 62 of the Act lays 
down that all Statutes, Ordinances, Rules 
and Regulations in force in the Kerala 
University on the date of the commence- 
ment of the Act, in so far as they are not 
inconsistent with the Act, shall continue to 
be in force in the area of the Cochin Uni- 
versity. until they are replaced by Sta- 
tutes, Ordinances, Rules and Regulations 
made under the Act. The Statutes of the 
Kerala University which were in force 
on the date of commencement of the Act 
were the First Statutes issued under the 
Kerala University Act, 1957. Chapter XIII 
thereof dealt with the Faculty of Arts. 
Statute 7 (i) to (iv) (this original number- 
ing seems to have been subsequently 
altered as Statute 9 (i) to (iv)) in that 
Chapter was in the following terms :— 


“7. (i). Degree of Doctor of Philo- 
sophy (Ph. D.) may be awarded: 

(a) to persons holding the Degree of 
Master of Arts of this University or of 
another recognised University, on the re- 
sults of research work extending over a 
period of not less than three years after 
passing the examination qualifying them 
for the Degree of Master of Arts, as em- 
bodied in a thesis relating to a subject 
coming within the purview of the Faculty; 


(b) to persons holding the Degree of 
Master of Letters of this University or of 
another recognised University, on the re- 
sults of research work extending over a 
period of not less than two years after 
qualifying for the Degree of Master of 
Letters, as embodied in a thesis relating 
to a subject coming within the purview 
of the Faculty. 


-The research shall be undertaken 
under the guidance of a Supervising Tea- 
cher in an institution of this University 
or of another University or an Institute 
approved by the Syndicate. 


(ii) A candidate shall be required to 
register himself as a research student and 
as a candidate for the Degree of Doctor 
of Philosophy, before the commencement 
of his course of research. 


Provided, however, that a candidate 
who possesses the Degree of Master of 
Letters by Research may register at any 
time during the further period of his two 
years’ research work. 

(iii) The application for registration as 
a research student and as a candidate for 
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the Ph.D. Degree shall be made to the 
Registrar on or before the Ist of July of 
the year in the prescribed form, and shall 
be accompanied by — 


(a) a diploma or certificate showing 
the academic qualifications of the appli- 
cant and such other evidence of attain- 
ments as will show his fitness to pursue 
the proposed course of research; 


(b) the written consent of a teacher 
of the University or of another super- 
visor recognised for the purpose by the 
Syndicate, agreeing to supervise the work 
of the applicant; and 

(c) a Registration fee of Rs. 15. 

(iv) The application for registration 
as a research student and as a candidate 
for the Degree shall be considered and 
disposed of by the Syndicate, provided 
however, that the opinion of the Board of 
Studies concerned shall be obtained with 
regard to the suitability of the institution, 
(if outside Kerala State) for the purpose 
of any particular course of research.” 
Under the scheme of the Kerala Univer- 
sity Act, 1957 the authorities of the Uni- 
versity were mainly only the Senate and 
the Syndicate. There were, no doubt, 


various Faculties which were to act only 


as Advisory Committees to the Senate 
and the Syndicate in all academic matters. 
This scheme underwent a material altera- 
tion when the Kerala University Act, 
1969 was brought into force which pro- 
vided also for an Academic Council. Sec- 
tion 22 of that Act laid down that the 
Academic Council shall be the Academic 
Body of the University having control 
and general regulation over the mainten- 
ance of standards of instruction, education 
and examinations within the University 
and that it was to exercise the powers 
specified in that behalf subject to the 
provisions of the Act and the Statutes. 
The First Statutes under the Kerala Uni- 
versity Act, 1969 were, however, issued 
only in March, 1972 and till then the First 
Statutes framed under the Act of..1957 
continued to be in force. It was during 
that interim period that the Act (Cochin 
University Act) came into force. 


4. Just as in the Kerala University 
Act, 1969 the Act also provides that there 
shall be an Academic Council for the 
University. vested with the power of con- 
trol and general regulation over academic 
matters and that it shall be responsible 
for the maintenance of standards of in- 
struction, education and examinations 
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within the University. Section 24 of the 
Act which enumerates the powers and 
duties of the Academic Council, states 
inter alia that the Academic Council shall 
have the power to prescribe the qualifica- 
tions for admission of students to the 
various courses of’ studies and to the 
examinations and the conditions under 
which exemptions may be granted. Sec- 
tion 34 of the Act lays down that the Aca- 
demic Council, may, subject to the ap- 
proval of the Syndicate, make regulations 
consistent with the Act and the Statutes 
and Ordinances of the University and that 
such regulations may provide among other 
things for the admission of students to 
the University (Clause (a)) and conditions 
on which the students of the University 
shall be admitted to examinations, degrees, 
diplomas and certificates of University 
(Clause (c)). 

5. In the exercise of the afore- 
mentioned powers conferred by the Act 
the Academic Council of the Cochin Uni- 
versity framed regulations regarding the 
principles to be observed for admission of 
students as candidates for Research De- 
grees. Those Regulations were brought 
into force with effect from 10-4-1974, that 
being the date on which the Academic 
Council approved the same. Ext. P-3 is 
the copy of those Regulations. Para- 
graph 1 (i) (b) of Ext. P-3 states that a 
candidate to be eligible for registration 
for Ph. D. shall be the holder of a Masters 
Degree in second class with at least 50% of 
marks in the subject or allied subject con- 
cerned or an equivalent qualification recog- 
nised by the University. It is now 
common ground that the reason for re- 
jecting the petitioner’s application for re- 
pistration as a candidate for the Ph.D. 
Degree in Sociology is that the petitioner 
does not satisfy the condition stipulated 
in paragraph 1 (i) (b) referred to above in- 
asmuch as he is the holder of only a 
Masters Degree in third class. 


6. The main contention urged by 
the petitioner ‘before the learned single 
Judge was that the Regulations framed 
by the Academic Council as per Ext. P-3 
are invalid since they are inconsistent 
with the provisions contained in Statute 9 
(1) of Chapter XIII of the First Statutes 
issued under the Kerala University Act, 
1957 which were in force in the Kerala 
University on the date of commencement 
of the Act and are therefore applicable 
to the Cochin University until they are 
replaced by the Statutes framed under 
the Act. According to the petitioner, 
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under Statute 7(1) [renumbered as 9 (1)] 
of Chapter XIII of those First Statutes 
the only condition of eligibility that is 
required to be satisfied by a person seek- 
ing registration as a research student and 
as a candidate for the Degree of Doctor 
of Philosophy is that the applicant must 
hold either a Degree of Master of Arts or 
of Master of Letters. The petitioner con- 
tends that since the power vested in the 
Academic Council under Section 34 of the 
Act is to make regulations which are con- 
sistent with the Statutes it was not com- 
petent for the Academic Council to pres- 
cribe by Ext. P-3 Regulations that in 
order that a person should be eligible for 
registration as a research student and as 
a candidate for the Degree of Doctor of 
Philosophy he should hold a Masters De- 
gree in second class with at least 50% of 
marks in the concerned subject or allied 
subject. It is urged by the petitioner that 
the said provision in Ext. P-3 is inconsis- 
tent with the provision contained in the 
First Statutes and is therefore ultra vires 
and void. This contention was upheld by 
the learned single Judge and it was held 
that in view of the provision contained in 
Statute 9 (1) (a) of Chapter XIII of the 
First Statutes it was not competent for 
the Academic Council to make a regula- 
tion superadding a further condition that 
a candidate for registration for the Ph. D. 
Degree should have taken’ the Masters De- 
gree in the concerned subject or allied 
subject with not less than 50% of marks. 
It is on the basis of the said conclusion 
reached by the learned Judge that the 
writ petition was allowed and a writ of 
mandamus was issued to the Syndicate of 
the University on the terms already re- 
ferred to. 


7. On behalf of the appellant it 
was submitted before us that Chapter XIII 
of the First Statutes relied on by the 
petitioner dealt only with the Faculty of 
Arts which is not one of the Faculties 
existing in the University of Cochin and 
that hence no reliance can be placed by 
the petitioner on the provisions contained 
in the said Chapter for basing a claim for 
registration as a candidate to the Faculty 
of Social Sciences. Counsel for the ap- 
pellant further argued that under Sec- 
tion 62 of the Act the Statutes which 
were in force in the Kerala University at 
the time of commencement of the Act are 
made applicable to the University of 
Cochin only in so far as they are not in- 
consistent with the provisions of the Act. 


The First Statutes of the Kerala Univer- 
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sity relied on by the petitioner were 
framed under the Kerala University Act, 
1957 which did not provide for the con- 
stitution of an Academic Council as one 
of the Authorities of the University. 
Under that enactment the general power 
of control and regulation in, respect of 
academic and other matters concerning 
the University were to be exercised only 
by the Senate and the Syndicate in ac- 
cordance with the provisions contained in 
Sections 15 and 19 of that Act. Counsel 
for the appellant points out that the 
scheme of the Act (Cochin University Act) 
is wholly different in as much as it vests 
in the. Academic Council the general, 
power of control and regulation over aca- 
demic matters and also the responsibility 
for the maintenance of standards of in- 
struction, education and examinations 
within the University. It is argued that 
the provision contained in Statute 9 (1) of 
the First Statutes of the Kerala Univer- 
sity being inconsistent with the scheme of 
the Act the saving provision in Section 62 
does not get attracted and the said Statute 
is not in force in the area of the Univer- 
sity of Cochin. Alternatively, it is con- 
tended that, in any event, the said provi- 
sion became superseded when the Aca- 
demic Council which is the correspond- 
ing body invested by the Act with com- 
petence to deal with the subject, passed 
the Regulations evidenced by Ext. P-3..~ 
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8. Another point urged on behalf 
of the appellant is that what has been 
done under Statute 9 (1) (a) relied on by 
the petitioner is only to provide for the 
award of the Degree of Doctor of Philo- 
sophy in the exercise of the power con- 
ferred by Section 24(d) of the Kerala 
University Act, 1957 and it did not deal 
with the subject of prescription of qualifi- 
cations for the admission of students to 
the courses of studies in the University. 
It is pointed out that the power to deal 
with the latter subject was vested in the 
Syndicate under Clauses (a) and (b) of 
Section 26 of that enactment whereunder 
the Syndicate was authorised to make 
suitable provisions regarding those matters 
by framing Ordinances. On this basis it 
is urged by the appellant’s counsel that 
the Regulations evidenced by Ext. P-3 
prescribing the qualifications for registra- 
fion of persons as research students and 
as candidates for the Degree of Doctor 
of Philosophy cannot be regarded as in- 
consistent with Statute 9(1)(a) of the 
First Statutes since they deal with totally 
distinct and different topics. 
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9. On the basis of these arguments 
counsel for the appellant submits that the 
view taken by the learned single Judge 
that Ext. P-3 is invalid on the ground of 
its being inconsistent with Statute 9 (1) (a) 
of Chapter XIII of the First Statutes of 
the Kerala University is not correct and 
sound. 


10. After hearing both sides we 
have come to the conclusion that this 
appeal has to be allowed. In order to 
determine the scope of Statute 9 (1) (a) of 
the First Statutes of the Kerala Univer- 
sity framed under the Kerala University 


Act, 1957 it is necessary to examine the’ 


provisions of the said enactment dealing” 
with the powers of the Senate with res- 
pect to the making of Statutes. Section 15 
(2) (i) of that Act conferred power on the 
Senate to determine what Degrees, 
Diplomas and other academic distinctions 
shall be granted by the University. Sub- 
clause (ii) of the said sub-section em- 
powered the Senate to make, amend or 
repeal Statutes either on its own motion 
or on the motion of the Syndicate. The 
matters which could be provided for by 
Statutes were enumerated in Clauses (a) 
to (k) of Section 24 of that Act. Amongst 
them only Clause (d) is relevant for our 
present purpose and it reads: 


“the degrees, diplomas, titles, certifi- 
cates and other academic distinctions to 
be awarded by the University.” 

Statute 9(1)(a) of the First Statutes 
which must be taken to have been fram- 
ed by the Senate only in the exercise of 
the power conferred by Clause (d) set out 
above embodies only a provision dealing 
with the subject of the award of the 
Ph. D. Degree, which is quite distinct 
from the topic of admission of students 
to any particular course of study as is 
clearly seen from Section 26 of the said 
Act which has conferred power on the 
Syndicate to make Ordinances concerning 
the latter subject. The appellant is, 
therefore, well-founded in his contention 
that Ext. P-3 Regulations framed by the 
Academic Council prescribing the qualifi- 
cations for registration as a research stu- 
dent and as a candidate for the Degree of 
Doctor of Philosophy before the com- 
mencement of his course of research can- 
not be regarded as inconsistent with Sta- 
tute 9 (1) (a) of Chapter XIII of the First 
Statutes since the two provisions deal 
with distinct and different topics. What 
Statute 9 (1) (a) deals with is only the 
subject of the award of Ph.D. Degree 
whereas Ext. P-3 Regulations- relate to 
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the subject of admission of students to 
the course of research for the Ph. D. De- 
gree. 


ii. Under the scheme of the Act 
the Academic Council is the body invested 
with the general power of control and re- 
gulation in respect of academic matters 
and with the responsibility for the main- 
tenance of standards of instruction, educa- 
tion and examinations within the Univer- 
sity (Section 23). As already noticed, the 
Kerala University Act, 1957 did not con- 
tain any provision for the constitution of 
the Academic Council and the powers of 
the University were vested mainly in the 
two authorities, namely, the Senate and 
the Syndicate. In the scheme of distribu- 
tion of powers contained in that Act (1957 
Act) it was the Syndicate that was vested 
with the power to prescribe the qualifica- 
tions for admission of students to the 
various courses of study. In the Univer- 
sity of Kerala Ordinances issued in 1964 
Part A of Chapter V dealt with the regis- 
tration of research students and candi- 
dates for research degrees. But, except 
for stating that persons who desire to 
register themselves as research students 
and candidates for research degrees ‘shall 
be required to have passed the qualifying 
examination or have taken the research 
degree prescribed by the laws of the 
University” there was no prescription of 
such qualifications either in that Chapter 
or anywhere else in those Ordinances. 
As already observed, Statute 9 (1) (a) deals 
only with the subject of award of research 
degree of Doctor of Philosophy and it was 
not intended as a provision prescribing 
qualifications for admission to any course 
of study or for registration as a candidate 
undergoing a course of research for the 
Ph. D. Degree. Such being the position 
that obtained on the date of commence- 
ment of the Act, it was perfectly open to 
the Academic Council to make’ regula- 
tions prescribing the qualifications for 
eligibility for registration as a research 
student and as a candidate for the Degree 
of Doctor of Philosophy in the exercise 
of the power conferred by Section 24 (4) 
of the Act. 


12. We are also inclined to uphold 
the contention of the appellant that ini. 
case Statute 9 (1) (a) of the First Statutes 
is to be regarded as a provision prescribing 
the qualifications for admission of candi- 
dates to the course of research for Ph. D. 
the said Statute which was promulgated 
at a time when the parent enactment did 
not provide for the constitution of the 
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Academic Council, is manifestly inconsis- 
tent with the scheme of the provi- 
sions contained in- Sections 23 and 24 
of the Act which vest in the Aca- 
demic Council the general power of con- 
trol and regulation in respect of academic 
matters as well as specific power of pres- 
cribing the qualifications for admission of 
students to the various courses of studies. 
Hence the provisions of Statute 9 (1) (a) 
cannot, therefore, be regarded as con- 
tinuing in force in the area of the Cochin 
University after the commencement of 
the Act. 





13. The conclusion that emerges 
from the foregoing discussion is that it 
was fully within the competence of the 
[Academic Council of the University of 
Cochin to frame the Regulations evi- 
denced by Ext. P-3. Since the petitioner 
holds only a third class Masters Degree he 
does not satisfy the first condition men- 
tioned in paragraph 1 (i) of Ext. P-3 and 
is therefore not eligible for registration as 
a research student and as a candidate for 
the Degree of Doctor of Philosophy. ‘The 
rejection of his application as per the 
communication evidenced by Ext. P-1 can- 
not, therefore, be said to be illegal. 


14. The writ appeal is therefore, 
allowed, the judgment of the learned 
single Judge is set aside and the original 
petition — O. P. No. 928 of 1975 — is dis- 
missed. We direct the parties to bear their 
respective costs in this appeal. 

Appeal allowed. 


AIR 1976 KERALA 151 
T. CHANDRASEKHARA MENON, J. 
Lord Krishna Bank Ltd., Petitioner v. 
aaa General of Registration, Respon- 
ent. 


©. P. No. 5181 of 1975, D/- 3-6-1976. 


(A) Kerala Chitties Act (23 of 1975), 
Sections 17, 70 — Kuries started before 
commencement of Act — Section 17, if 
attracted. 

In view of Section 17 read with Sec- 
tion 70, the provisions of Section 17 (2) 
with regard to deposit in approved bank 
cannot be : made applicable to kuries 
started before the commencement of the 
Act. Section 17 of the Act which directs 
the deposit of the unpaid prize amount in 
an approved bank, as defined in the Act, 
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would apply only to kuries started after 
the coming into force ‘of the Act. In the 
nature of the wording of the provision it 
cannot have any application to kuries 
Started earlier. (Para 27) 


The Inspector General of Registration 
and the Sub-Registrar, therefore, cannot 
insist upon a Banking Company (Sche- 
duled Bank) to deposit unpaid prize 
amounts in respect of the Kuries started 
by it prior to the commencement of the 
Act and continuing at present in the 
Kerala Treasury Saving Bank Account as 
a condition precedent to the filing of the 
minutes. Case law discussed. (Para 27) 


(B) Interpretation of Statutes — In- 
tention of Legislature — Language of Acts 
— Rule of construction, 


Intention of legislature cannot be 
speculated on: even though a Court is 
satisfied that the legislature did not con- 
template the consequences of an enact- 
ment, a Court is bound to give effect to 
its clear language. (Para 23) 


The language of Acts of Parliament, 
and more especially of modern Acts, must 
neither be extended beyond its natural 
and proper limits, in order to supply 
omissions or defects, nor strained to meet 
the justice of an individual case. 

(Para 24) 

It is not competent to a judge to 
modify the language of an Act of Parlia- 
ment in order to bring it into accordance 
with his own views as to what is right or 
reasonable. To discover the true construc- 
tion of any particular provision of a sta- 
tute the first thing to be attended to is 
the actual language of the provision it- 
self. The question of construction as such 
arises only when the mode of ascertain- 
ing the meaning is obscure. 

(Paras 26, 22) 
Cases Referred: Chronological Paras 
AIR 1971 SC 2039 = (1971) 3 SCR 506 


17 
(1968) 1 QB 487 17, 20 
AIR 1967 SC 276 = (1966) Supp SCR 473 
16 


AIR 1963 SC 1062 = (1963) 3 SCR 893 
17, 18 
AIR 1961 SC 609 = (1961) 2 SCR 765 


(1959) 2 QB 350 = (1959) 2 WLR 694 24 
AIR 1940 PC 124 = 67 Ind App 239 18 


(1936) 2 KB 253 = 154 LT 455 21 
(1891) 1 QB 79 = 60 LJ QB 295 21 
(1871) LR 6 CP 365 = 40 LJ CP 154 26 


(1850) 135 ER 26 = 10 CB 62 25 
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V. Rama Shenoi & R. Raya Shenoi, 
for Petitioner; Advocate General (M. M. 
Abdul Khader), for Respondent. 


ORDER :— The petitioner is a Bank- 
ing Company, a Scheduled Bank within 
the meaning of the Reserve Bank of India 
Act, 1934, with its registered office situated 
at Kodungallur, in the erstwhile Cochin 
State, and branches at several places in 
the State of Kerala including those at 
Alathur, Peringanam. and Thalikulam 
within the area of the erstwhile Malabar 
District. The petitioner has approached 
this Court for a declaration that the provi- 
sions of Section 17 of the Kerala Chitties 
Act, 1975 (shortly stated the Act) are not 
applicable to kuries started prior to the 
coming into force of that Act for directing 
respondents to refrain from enforcing the 
provisions of the said section to kuries 
started prior to the coming into force of 
the Act. Respondents are the Inspector- 
General of Registration, Kerala. Sub- 
Registrar, Alathur and State of Kerala 
respectively. There is also a prayer for 
quashing the proceedings of the list and 
2nd respondents marked in the case as 
Exts. P-2 and P-1 respectively. Ext, P-1 
is a communication from the 2nd respon- 
dent te the Agent of Alathur Branch of 
the petitioner-bank directing him to 
comply with the directions contained in 
the order No, M2-10938/75 dated 17-10- 
1975 of the 1st respondent. Copy of this 
order is Ext. P-2.. 


Therein it is stated that sub-section (1) 
of Section 2 of the Act defines “ap- 


proved bank” as a bank approved by the 


Government from time to time for the 
purpose of the Act and the Government 
had in their order dated 19-9-1975 issued 
the required notification to the effect that 
the Kerala Treasury Savings Bank shall 
be the approved bank for ‘the purpose of 
the Act. It is, therefore, clear, the order 
further states, that the Kerala Treasury 
Savings Bank is the only approved bank 
for the purpose of the Act and it is in- 
evitable that the unpaid prize money 
Should ‘be deposited in that bank itself. 
The order further proceeds to state that 
the foreman bank should deposit the un- 
paid prize money in the Treasury Savings 
Bank and produce’ the pass book as evi- 
dence for the purpose of filing the minutes. 
Ext. P-2 then states that even if theré is 
provision to:the contrary in the variola 
the bank should deposit the unpaid prize 
money in the Treasury Savings Bank be- 
fore the date of the next Rece ne, in- 
stalment. a : 
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2. The petitioner’s contention is 
that Section 17 of the Act which directs 
the deposit of the unpaid prize amount in 
an approved bank, as defined in the Act, 
would apply only to kuries started after 
the coming into force of the Act. In the 
nature of the wording of the provision it 
cannot have any application to kuries 
started earlier. 


3. The petitioner-bank which has 
its registered office in the erstwhile Cochin 
State was, according to the provisions of 
the Cochin Kuries Act, an approved bank 
in which the unpaid prize amount due to 
prized subscribers who have defaulted to 
draw the prize after giving security could 
be deposited. Since there was no statute 
law in force, before the Act, relating to 
kuries conducted in the Malabar area by 
the petitioner, the unpaid prize amounts 
due to prized subscribers of such kuries 
who defaulted to draw the prize on fur- 
nishing security used to be deposited with 
the petitioner-bank. In the variola in 
respect of the kuries started by the peti- 
tioner at its branches in the Malabar area 
prior to the coming into force of the Act, 
it has been specifically stipulated and 
agreed to by the subscribers of those 
kuries that the prize amount due in res- 
pect of any drawing remaining unpaid 
owing to the default of a prized subscriber 
will be deposited with the petitioner with 
the result that the subscribers: of : those 
kuries are bound by that stipulation. 


4. The petitioner started a month- 
ly kuri at its Alathur Branch with a 
capital of Rs. 24;000/- from :5-2-1975 and 
it will terminate on 5-1-1980. Ext. P-3 is 
a true copy of its variola. According to 
paragraph 6 of this variola the prized 
subscriber is entitled to demand the prize 
amount on furnishing security only 10 
days after the next instalment of the kuri 
succeeding that at which the prize was 
won or auctioned. According to para- 
graph 16 of the variola a period of one 
month from the date on which he could 
demand the prize amount is allowed to 
the prized subscriber to furnish security 
for the payment of the future subscrip- 
tions and to draw the prize amount and 
according to paragraph 22 if he defaults 
to draw the prize amount on furnishing 
adequate security, the petitioner is en- 
self to deposit the prize amount with it- 
self. 


TO The question that arises in this 
O: P: is whether in the light of the variola 
concerned: the petitioner can. deposit the 
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prize amount with itself. S. 17 (2) of the Act 
states that if owing to default of a prized 
subscriber, the prize amount due in respect 
of any drawing remains unpaid before 
the date of the next succeeding instal- 
ment, the foreman shall deposit the same 
forthwith in any approved bank mention- 
ed in the variola and intimate in writing 
the fact of such investment together with 
the following particulars of the invest- 
ment to the prized subscriber, namely, (a) 
the number, year and office of registra- 
tion of the chitty; (b) the particular in- 
stalment of the chitty; (c) the amount due 
to the subscribers; (d) the approved bank 
in which the amount is deposited; (e) the 
date of deposit; (f) the reason for the de- 
posit; and (g) the conditions of disburse- 
ment. It might be noted that the section 
states that the amount shall be deposited 
in the approved bank mentioned in the 
variola. In Section 6 of the Act it is 
Stated that in every chitty there shall ‘be 
a' variola in duplicate signed by each of 
the subscribers or by a person authorised 
in writing by the subscriber in that be- 
half and such signature shall be attested 
by at least one witness. Section 7 specifies 
the particulars which shall be contained 
in the variola. There it is stated among 
particulars the date on which the chitty 
is to begin and the date on which it is to 
terminate. 


Another .particular that has been 
specified . for being mentioned in the 
variola is the approved bank or banks in 
which chitty moneys shall be invested by 
the foreman under the provisions of the 
Act. It also mentions that the nature and 
particulars of security offered by the 
foreman under Section 15 should be con- 
tained in the variola. Section 2 (1) of the 
Act defines an “approved bank” as a bank 
approved by the Government from time 
to time, for the purposes.of the Act. Sec- 
tion 15 of the Act is regarding security 
to be given by the foreman. The section 
states that every foreman shall, before 
the first drawing of the chitty execute a 
bond in favour of or in trust for the other 
subscribers for the proper conduct of the 
chitty, charging immovable property 
sufficient to the satisfaction of the Regis- 
trar for the realisation of twice the chitty 
amount or deposit in an approved bank 
an amount equal to the chitty amount or 
invest in Government securities of the 
face value of not less than one and a half 
times the chitty amount and transfer the 
amount so deposited or the Government 
securities in favour of the. Registrar.to be 
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held in trust by him as security for the 
due conduct of the chitty. 


-© Section 10 of the Act provides for 
copies of variola to be given to the sub- 
scribers and acknowledgments to be filed. 
There it is stated that after the variola is 
signed by a subscriber or by a person au- 
thorised in writing by the subscriber ‘in 
this behalf, the foreman shall supply a 
true copy of the variola certified as such 
by him to such subscriber or person au- 
thorised by the subscriber, who shall ac- 
knowledge receipt of the same, and the 
foreman shall file the acknowledgments 
with the Registrar within fourteen days 
of the first drawing of the Chitty. Sec- 
tion 11 is an enabling provision for altera- 
tion of variola. By that section subject 
to the provisions of the Act and to the 
conditions contained in the variola the 
subscribers to a chitty by a special resolu- 
tion can make alterations in respect of 
matters specified in the section. 


Section 72 of the Act which is a re- 
pealing provision repeals the Travancore 
Chitties Act, and the Cochin Kuries Act 
and provides that such repeal shall’ not 
affect in any manner the operatien of 
those enactments in respect of chitties 
started before the commencement of this 
Act. Section 70 of the Act provides that 
the provisions of the Act save those con- 
tained in Sections 3, 4, 8, 9 and 15 shall, 
So far as may be, apply to chitties started 
before the commencement of this Act in 
the erstwhile Malabar District, 


6. By Government Order SRO. 
No. 814/75 dated 17th September, 1975 
published in the Kerala Gazette No. 39 
Part I dated 7th October, 1975, Govern- 
ment has notified that under Clause (1) 
of Section 2 of the Act, Government of 
Kerala has approved the Kerala Treasury 
Savings Bank for the purposes of the Act. 


7. As per Section 14 of the Act a 
true copy of the minutes of the proceed- 
ings of every drawing certified as such by 
the foreman has to be filed with the Re- 
gistrar within 14 days from the date of 
the instalment to which it relates or be- 
fore the date. of the next succeeding in- 
stalment whichever is earlier. Default in 
respect of this will make liable the fore- 
man for punishment with fine which may 
extend to one hundred rupees for every 
day during which he continues so to make 
default. f Se 

8. The petitioner’s Alathur agent 
presented before the 2nd respondent on 
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18-9-1975 a certified copy of the minutes 
of the drawing of the kuri earlier men- 
tioned on 5th September, 1975 for being 
filed in his office. The 2nd respondent re- 
fused to accept the said copy and to file 
it on the ground that the petitioner had 
not deposited the undisbursed prize 
amount of the drawing on 5-8-1975 in the 
Kerala Treasury Savings Bank. It is on 
the basis of the instructions given by the 


lst respondent, that the 2nd respondent: 


informed the agent of the petitioner’s 
branch at Alathur in the manner stated 
earlier. Petitioner contends that the Ist 
respondent has mis-intervreted the provi- 
sions of the Act in informing the 2nd res- 
pondent that the provisions of Section 17 
will apply to kuries started prior to the 
coming into force of the Act. 

Petitioner further alleges that the 2nd 
respondent is even refusing to accept 
certified copies of the minutes of the pro- 
ceedings of the said kuri conducted by 
the petitioner at its Alathur branch pre- 
sented to the 2nd respondent under Sec- 
tion 14 of the Act on the ground that the 
petitioner had failed to deposit prized 
amounts not drawn by the subscribers of 
that -kuri in the Government Treasury 
Savings Bank Account. It is in these cir- 
cumstances that the present O. P. has been 
filed by the petitioner. 


9. It is contended on behalf of the 
petitioner that the provisions of Section 17 
-apply only to kuries started after the 
coming into force of the Act and that 
they cannot have any application to kuries 
which had already been started before 
that. Act came into force. It is further 
contended that the proceedings of the 1st 
respondent evidenced by Ext. P-2°is based 
upon misinterpretation of the provisions 
of the Act including Section 17 thereof 
and the Government notification there- 
under. The petitioner points out that the 
proceedings of the lst respondent are 
without jurisdiction and ultra vires. 


10. The short question before this 
Court is whether Section 17 is retrospec- 
tive in nature making it applicable to 
kuries started before the coming into 
force of the Act. No doubt under Sec- 
tion 70 of the Act the provisions of the 
Act except those contained in Sections 3, 
4, 8, 9 and 15 shall so far as may be apply 
to chitties started before the commence- 
ment of this Act in the Malabar district. 
I might emphasise here the words “so far 
as may be” occurring in Section 70: whe- 
ther in the light of the statutory provi- 
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sions themselves can Section 17 be made 
applicable to kuries started. before the 
Act? 


11. Mr. Rama Shenoy, learned 
counsel for the petitioner stresses on the 
fact that Section 17 (2) specifies that the 
deposit has to be made in approved bank 
mentioned in the variola and that under 


Section 6 of the Act in every chitty there 
shall be a variola in duplicate signed by 
each of the subscribers or by a person au- 
thorised in writing by the subscriber in 
that behalf and such signature shall be 
attested by at least one witness. He also 
points out that the approved bank means 
bank approved by the Government, from 
time to time, for the purposes of the Act 
in the light of the definition section. On 
a harmonious reading of the relevant pro-. 
visions of Section 17 and Section 15 it will 
be clear according to him that the deposit 
to be made in approved bank could only 
have relevance in respect of kuri started 
after the coming into force of the Act. 
Before the Act as far as Malabar area is 
concerned there was no necessity at all 
even for a written variola and nobody 
could expect the approved bank to be 
mentioned in a variola in respect of those 
kuries. Approved bank is something 
which is notified under’ the Act as ap- 
proved by the Government. 


12. It might be further noted that 





under Section 10 of the Act, after the 


variola has been signed by a subscriber or 
by a person authorised in writing by the 
subscriber in this behalf, the foreman 
shall supply a true copy of the variola 
certified as such by him to such subscriber 
or person authorised by the subscriber, 
who shall acknowledge receipt of the 
same, and the foreman has to file the ac-_ 
knowledgments with the Registrar within 
fourteen days of the first drawing of the 
kuri. Therefore, it is clear that the variola 
which is mentioned in Section 17 could 
only be a variola which comes into exist- 
ence as per Section 6 of the Act. 


13. No doubt nothing prevents the 
legislature from making an Act and all 
its provisions retrospective and they would 
be retrospective if the intention to do so 
is apparent. No one denies the com- 
petency of the legislature to pass retros- 
pective statutes if they think fit. Before 
giving such a construction to any provi- 
sion in the Act one would require that it 
should either appear very clearly in the 
terms of the provision or arise by a neces- 
sary implication. It is a general rule of 
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law that statutes are not to operate 
retrospectively. By express enactment or 
by necessary implication from the language 
employed a provision could be made to 
take effect retrospectively. 


14. According to Mr. Rama Shenoy 
the phrase "so far as may be” is itself 
indicative of the fact that the legislature 


itself was aware that some of the provi- ~ 


sions contained could not be made ap- 
plicable to kuries started before the com- 
mencement of the Act in the nature of 
the provisions themselves. Giving full 
effect to that phrase and taking into ac- 
count the particular statutory provision in 
Section 17 (2) it is contended by him that 
there cannot be any doubt that the parti- 
cular provision is prospective in nature 
and it cannot in any way apply to kuries 
started before the commencement of the 
Act. 


15. It was contended on behalf of 
the respondents that the Kerala Chitties 
Act was enacted to have a uniform law 
for the whole State replacing the Travan- 
core Chitties Act and thé Cochin Kuries 
Act. There was no corresponding law 
restricting the starting and running of 
chitties in the Malabar area. The learned 
Advocate General states that the main 
purpose of the law is to see that the fore- 
men are not allowed to start Chitties in 
which the subscribers invest their hard 
earned money without any restrictions or 
control. There have been a large number 
of cases in which a very large number of 
people were cheated by unscrupulous 
foremen who closed down the business 
after collecting large. sums of money. The 
Poor subscribers have no means to recover 
the amounts as the foremen have no 
assets. : 


The Act stipulates that no forman 
will be allowed to start Chitties of the 
total value exceeding half his total assets. 
He has to get sanction from the Registrar 
of Chitties to start the Chitty and has to 
register the variola which has to be ac- 
cording to the pattern set forth in the 
Rules. He has to maintain proper regis- 
ters and accounts and minutes of the 
auctions and other meetings of sub- 
scribers. No subscriber is permitted - to 
bid for a Chitty at a discount exceeding 
30 per cent. The foreman has to offer 
security before the first draw of the 
chitty by depositing the amount in the 
Sub-Treasury. He has also to deposit the 
amount of a prized chitty in the Sub- 
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Treasury till the subscriber produces the 
security for the amount. These provi- 
sions are to protect the subscriber from 
non-payment of the amount by the fore- 
man and to secure the amount due. 


In order to remove difficulties to 
foremen and subscribers of chitties started 
in the Malabar area before the commence- 
ment of the Act and to mitigate them 
from the conditions imposed by Sec, 15 
of the Act such chitties have been ex- 
empted from the provisions regarding re- 
quirement of assets twice the value of 
the chitty, registration of variola, security 
to be deposited by the foreman at the 
first draw etc. as per Section 70 of the 
Act. But they have to maintain the ac- 
counts, registers and minutes in respect 
of the chitties after the Act came into 
force. The provisions similar to the Act 
have been by and large in force in the 
Travancore-Cochin area. In view of the 
different situations prevailing in the 
different parts of the State, in enacting 
the Act there were diverse and peculiar 
situations which had to be dealt with. 
Therefore. according to the learned Advo- 
cate General the law relating to chitties 
had to be consolidated and the Kerala Act 
was enacted by the Legislature. 


He contends that if the petitioner’s 
plea that Section 17 of the Act will not 
apply to the former Malabar area of the 
Madras State is accepted that would not 
be in harmony with the intention of the 
Legislature, reading all the provisions as 
a whole. According to him Section 17 
read with Section 70 would make that 
provision clearly applicable to chitties 
started before the commencement of the 
Act. As per Section 17 of the Act, ac- 
cording to the Advocate General the fore- 
man is bound to deposit the unpaid prize 
amount in the approved bank which is 
the Treasury Savings Bank, even though 
the prize won by the subscriber was be- 
fore the introduction of the Act. Accord- 
ing to him in particular instances the 
Court may not accept a strictly literal 
interpretation of the provisions if it is 
clear from the totality of the provisions 
that the intention of‘ the Legislature was 
otherwise. 


16. He referred to the decision of 
the Supreme Court in State of M. P. v. 
Azad Bharat Finance Co., (AIR 1967 SC 
276). There it is pointed out that it is 
well recognised that if a statute leads to 
absurdity, hardship or injustice, pre- 
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sumably not intended, a construction may 
be put upon it which modifies the mean- 
ing of words, ‘and even the structure of 
the sentence. 


17. Considerable reliance was placed 
on the decision of the Supreme Court re- 
ported in N. B. Sanjana v. E. S. & W. 
Mills, (AIR 1971 SC 2039) where in cen- 
struing the expression “paid” in Rule 10 
of the Central Excise Rules, 1944 the 
Court said that the said word should not 
be read in a vacuum and it will not be 
right to construe the same literally which 
means actually paid. That word will have 
to be understood and interpreted in the 
context in which it appears in order to 
discover its appropriate meaning. The 
Court pointéd out that the expression 
“paid” has been used there to denote the 
starting point of limitation of three months 
for the issue of a written demand requir- 
ed as per the Rules. 


The Act and Rules provide in great 
detail the stage at which and the time 
when the 6xcise duty is to be paid by a 
party. If the literal construction that the 
amount should have been actually paid is 
accepted then in some cases, when no 
duty has been levied, the Department will 
not be able to take any action under the 
relevant rule. The Court was of opinion 
that the proper interpretation to be placed 
on the expression “paid” is “ought ‘to 
have been paid’. Supreme Court placed 
reliance on its earlier decision in Gursahai 
Saigal v. Commissioner of Income-tax, 
Punjab, (AIR 1963 SC 1062) and to the 
English decision in Allan v. Thorn Elec- 
trical Industries Ltd., (1968) 1 QB 487. 


18. In Gursahai Saigal v. Commis- 
sioner of Income-tax, Punjab, (AIR 1963 
SC 1062) the Court was construing the 
provisions in sub-section’ (6) of Sec. 18-A 
of the Income-tax Act, 1922. An assessee 
can be charged with interest under sub- 
section (8) calculating the amount by 
applying the machinery of calculation laid 
down in sub-section (6). Sub-section (8) 
by its terms applies to a case where no 
payment of tax has been made and, there- 
fore, there is no first day of January of a 
financial year in which tax was paid, 
from which day the calculation of interest 
has to commence. Sub-section (6) says 
that interest would be calculated from the 
first day of January in the financial year 
in which the tax was paid. Literally sub- 
section (6) could not be applied to a case 
where no tax has been paid. The Su- 
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preme Court said that on a harmonious 
reading of the provisions, sub-section (6) 
being only a provision which lays down 
the machinery for the: calculation of the 
tax, the rule of literal construction should 
not. be applied and on the other hand the 
proper way to construe it is to give it an 
interpretation which makes the machinery 
workable. The Court was of opinion that 
otherwise sub-section (8) would become 
unworkable as such and reliance was 
placed on the principle enunciated by the 
Privy Council in Commissioner of In- 
come-tax v. Mahaliram Ramijidas, (AIR 
1940 PC 124) “ut res valeat potius quam 
pereat—makes the mechinery workable”. 


19. But as Mr. Rama Shenoy 
pointed out this principle of interpreta- 
tion can be made applicable only if two 
interpretations are possible and the latter 
interpretation would make the section of 
no effect at all. 


20. The principle has been well 
stated, if I may say so with respect, by 
Lord Denning M. R. in Allen v. Thorn 
Electrical Industries Ltd., (1968) 1 QB 487. 
In that case his Lordship stated: 


“Taken literally, the word “paid” does 
mean actually paid in cash. It means the 
money which the man receives in his pay 
packet. That is how we were invited to 
construe it here. The draftsman of this 
Act was, it was suggested, a learned 
pedant who used words with meticulous 
accuracy. I decline to accept this invita- 
tion. We are not the slaves of words but 
their masters. We sit here to give them 
their natural and ordinary meaning in the 
context in which we find them. The con- 
text here is “the rate of remuneration 
paid.” 


It is clear from this that before the prin- 
ciples laid down in the aforementioned 
decisions could be made applicable it 
should be possible to construe the section 
concerned in the particular manner cer- 
tainly taking into account the context in 
which the expressions are used. Courts 
cannot re-write or re-draft an enactment 
for bringing the provisions into confor- 
mity with the supposed intentions of the 
Legislature. 


21. Mr. Rama Shenoy, learned 
counsel for the petitioner relied upon 
many of the passages in Craies on Statute 
Law, some of which I may refer herein. 
At page 64, Seventh Edition of the book 
the learned author quotes the. following 
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passages from Lindley L. J. in Chateney 
v. Brazilian Submarine Telegraph Co., 
(1891) 1 QB 79 at p. 85: 


“Tt is well at the outset to guard 
against confusion between the meaning 
and the legal effect of expressions used in 
a statute,” . “The expression 
‘construction’ as applied to a document, 
at all events ag used by English lawyers, 
includes two things—first, the meaning of 
the words; and secondly, the effect which 
is to be given to them. The meaning of 
words I take to be a question of fact in 
all cases, whether we are dealing with a 
poem or a legal document. The effect of 
the words is a question of law.” 


After quoting the passage the learned au- 
thor proceeds to state that strictly speak- 
ing, there is no place for interpretation 
except where the words of the statute 
admit of two meanings and then the au- 
thor quotes from Scot L. J. in Croxford v. 
Universal Insurance Co., (1936) 2 KB 253 
at p. 281. 


“Where the words of an Act of 
Parliament are clear, there is no room for 
applying any of the principles of inter- 
pretation which are merely presumptions 
in cases of ambiguity in the statute.” 
Then the author further proceeds: 


. “The safer and more correct course 
of dealing with a question of construc- 
tion” said Warrington L. J. “is to take 
the words themselves and arrive, if pos- 
sible, at their meaning without, in the 
first place, reference to cases,” and Ever- 
shed M. R. said: “I prefer to avoid ex- 
egesis of the statutory language unless 
they are absolutely necessary: for the re- 
sult would otherwise tend thereafter to 
substitute for the problem of construction 
of parliamentary language the problem 
of the construction of the judgments of 
the Courts.” 


Rules of construction have been laid 
down because of the obligation imposed 
on the Courts of attaching an intelligible 
meaning to confused and unintelligible 
sentences,” 


22. As Craies points out if mean- 
ing is plain, consequences have to be dis- 
regarded. The cardinal rule for the con- 
struction of Acts of Parliament is that 
they should be construed according to the 
intention expressed in the Acts themselves. 
If-the words of the statute are- them- 
selves precise, and unambiguous, then no 
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more can be necessary than to expound 
those words in their ordinary and natural 
sense, The words themselves alone do 
in such a case best declare the intention 
of the lawgiver. 


23. Intention of legislature cannot 
be speculated on: even though a Court is' 
satisfied that the legislature did not con- 
template the consequences of an enact- 
ment, a Court is bound to give effect to 
its clear language. 


24. Craies further points out that 
the language of Acts of Parliament, and 
more especially of modern Acts, must 
neither be extended beyond its natural 
and proper limits, in order to supply 
omissions or defects, nor strained to meet 
the justice of an individual case. He 
quotes from Lord Parker, C. J. in R. v. 
Oakes, (1959) 2 QB 350: 


“Where the literal reading of a sta- 
tute ............ produces an intelligible 
result ............ there is no ground for 
reading in words or changing words ac- 
cording to what may be the supposed in- 
tention of Parliament.” 


. 25. At page 86 of Craies on Statute 
Law, Seventh Edition, the learned author 
makes the following quotations from cer- 
tain cases: 

“It is clear that “if,” as Jervis C. J. 
said in Abley v. Dale, (1850-135 ER 26) 
“the precise words used are plain and 
unambiguous, we are bound to construe 
them in their ordinary sense, even though 
it does lead to an absurdity or manifest 
injustice. Words may be modified or varied 
where their import is doubtful or obscure, 
but we assume the functions of legislators 
when we depart from the ordinary mean- 
ing of the precise words used, merely be- 
cause we see, or fancy we see, an absur- 
dity or manifest injustice from an adher- 
ence to their literal meaning”. And 100 
years later Finnemore J. said: “The mere 
fact that the results of a statute may be 
unjust or absurd does not entitle this 
Court to refuse to give it effect, but if 
there are two different: interpretations of 
the words in an Act, the Court will adopt 
that which is just, reasonable and sen- 
sible rather than that which is none of 
those things.” 


26. As the learned author points 
out the argument from inconvenience and 
hardship is a dangerous one and is only 
admissible in construction where the 
meaning of the statute is obscure and 
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` there are alternative methods of construc- 
tion. It is not competent to a judge to 
modify the language of an Act of Parlia- 
ment in order to bring it into accordance 
with his own views-as to what is right or 
reasonable. Willes J., in Abel v. Lee, 
(1871) LR 6 CP 365 at p. 371 said: 


“No doubt,” . . “the general 
rule is that the language of an Act is to 
be read according to its ordinary gram- 
matical construction unless so reading it 
would entail some absurdity, repugnancy, 
or injustice ............ But I utterly re- 
pudiate the notion that it is competent to 
a judge to modify the language of an Act 
in order to bring it in accordance with his 
views of what is right or reasonable.” 


With regard to what is meant by the ex- 
pression, “the plain meaning of the words 
of a statute,” it is necessary on all occa- 
sions to give the legislature credit for 
employing those words which will ex- 
press its meaning more clearly than any 
other words; so that if in any particular 
instance it can be shown that there are 
two expressions which might have been 
used to convey a certain intention, but 
one of those expressions will convey that 
intention more clearly than the other, it 
is proper to conclude that, if the legisla- 
ture uses that one of the two expressions 
which would convey the intention less 
clearly, it does not intend to convey that 
intention at all, and in that event it be- 
comes necessary to try to discover what 
intention it did intend to convey. To dis- 
cover the true construction of any parti- 
cular' provision of a statute the first thing 
to be attended to is the actual language of 
the provision itself. The question of con- 
struction as such arises only when the 


mode of ascertaining the meaning is 
obscure. 
27. As rightly pointed out by the 


petitioner the decision of the Supreme 
Court in C. A. Abraham v. I-T. Officer, 
(AIR 1961 SC 609) really supports the 
contentions of the petitioner. There the 
Court said: 


; “The Legislature has expressly enact- 
ed that the provisions of Chapter IV shall 
apply to the assessment of a business 
carried on by a firm even after discon- 
tinuance of its business and if the process 
of assessment includes taking steps for 
imposing penalties, the plea that the Legis- 
lature has inadvertently left a lacuna in 
the Act stands refuted. It is implicit in 
the contention of the appellant that it is 
open to the partners of a firm guilty of 
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conduct exposing them to penalty under 
Section 28 to evade penalty by the simple 
expedient of discontinuing the-firm. This 
plea may be accepted only if the Court 
is compelled, in view of unambiguous 
language, to hold that such was the inten- 
tion of the Legislature. Here the language 
used does not even tend to such an inter- 
pretation. In interpreting a fiscal statute, 
the Court cannot proceed to make good 
deficiencies if there be any: the Court 
must interpret the statute as it stands and 
in case of doubt in a manner favourable 
to the tax-payer. But where as in the 
present case, by the use of words capable 
of comprehensive import, provision is 
made for imposing liability for penalty 
Upon tax-payers guilty of fraud, gross 
negligence or contumacious conduct, an 
assumption that the words were used in a 
restricted sense so as to defeat the avowed 
object of the Legislature qua a certain 
class will not be lightly made.” 

To accept the learned Advocate-General’s 
argument would result in making redun- 
dant the expression in Section 17 (2) ie. 
“approved bank mentioned in the variola”. 
According to me when read through the 
language of Section 17 (2) along with the 
other provisions to which reference has 
been made earlier, it is clear beyond 


. doubt that the provision with regard to 


deposit in approved bank cannot be made 
applicable to kuries started before the 
commencement of the Act. If this inter- 
pretation creates any hardship as such it 
is certainly for the Legislature to relieve 
the hardship. The omission of the words 
“mentioned in the variola” in Section 17 


(2) would achieve that at result. But the 
section as it stands can be construed only 
in the manner suggested by the petitioner. 


In the light of the above discussion 
the O. P. is allowed. I declare that the 
provisions of Section 17 of the Kerala 
Chitties Act are not applicable to kuries 
started prior to the coming into force o: 
the Act. The respondents are restrained 
from enforcing the provisions of Sec. 17 
to kuries started prior to the coming into 
force of that Act. I quash Exts. P-1 and 
p-2. I direct that respondents 1 and 2 
should not insist upon the petitioner de- 
positing unpaid prize amounts in respect 
of the kuries started by the petitioner 
prior to the commencement of the Act 
and continuing at present in the Kerala 
Treasury Savings Bank Account as a condi- 
tion precedent to the filing of the minutes. 
The 2nd respondent shall accept and file 
certified copies of the minutes prepared 


1976 


by the petitioner with respect to the 
drawings of kuries started in the Malabar 
area prior to 25th August, 1975 without 
insisting the deposit of the unpaid prize 
amount in the Kerala Treasury Savings 
Bank, No penal action would be taken 
by the 2nd respondent as threatened in 
Ex. P-1. I make no order asto costs. 
Petition allowed. 
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P. NARAYANA PILLAI AND 
P. SUBRAMONIAN POTI, JJ. 


Kesava Menon, Petitioner v. State of 
Kerala and another, Respondents. 

C. R. P. Nos. 1732 and 1879 of 1975, 
D/- 6-4-1976. 


(A) Kerala Land Reforms Act (1 of 
1964), Section 82, Explanation I — Person 
having two wives — Ceiling area — Cal- 
culation, 


If a person who owns lands has two 
wives and they have no lands, as regards 
his lands the ceiling limit is that for one 
family. Explanation I to Section 82 has 
introduced a fiction by which he is allow- 
ed to treat the two wives with their 
children as constituting two separate fami- 
lies. Along with the granting of that 
privilege a restriction is also placed by 
the Explanation. The restriction is that 
he can be a member of only one of such 
families to be chosen by him and not of 
both the families simultaneously. If the 
husband cannot be a member of both the 
families at the same time it inevitably 
follows that his lands can be taken into 


account only in calculating the ceiling area 


of the family to which he is deemed to 


belong. 1976 Ker LT 49, Rel. on. (Para 3) 
Cases Referred: Chronological Paras 
1976 Ker LT 49 3 


T. R. Govinda Warrier and K. Rama- 
kumar, for Petitioner; P. R. Nambiar and 
Govt. Pleader, for Respondents. 


NARAYANA PILLAI, J.:— Applica- 
tion of certain provisions of Section 82 of 
the Land Reforms Act, I of 1964, has to 
be considered in these two Revision Peti- 
tions. That section, so far as is relevant 
here, reads :— 


"82. (1) The ceiling area of land shall 
EEEE TTT 
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(b) in the case of a family consisting 
of two or more, but not more than five 
members, ten standard acres, so however 
that the ceiling area shall not be less than 
twelve and more than fifteen acres in 
extent; mee 


me For the purposes of this Chapter, 
all the lands owned or held individually 
by the members of a family or jointly by 
some or all of the members of such family 
shall be deemed to be owned or held by 
the family . 


Explanation I:— For the purpose of 
this section, where a person has two or 
more legally wedded wives living, the 
husband, one of the wives named by him 
for the purpose and their unmarried minor 
children shall be deemed to be one family; 
and the other wife or each of the other 
wives and her unmarried minor children 
shall be deemed to be a separate family.” 
The contention of the petitioners in these 
two Revision Petitions is that if a person 
who owns lands has two wives and they 
have no lands, as regards his lands. the 
ceiling limit is that for two families and 
that is justifed by Explanation I. 


2. The matter arises in this way: 
One Kesava Menon who has two wives 
owns extensive lands. While he has no 
issue through his first wife he has issues 
through the second but their number is 
not more than four. In the statement he 
filed under Section 85 (2} of the Act re- 
garding excess Jands he treated his two 
wives as members of two different fami- 
lies and named the first wife as a member 
of his family. The Taluk Land Board 
treated his first wife as a member of his 
family and fixed the ceiling area of his 
lands accordingly as for one family, 
namely 14.91 acres, and directed him to 
surrender the excess portion of 67.44 acres. 
It is the correctness of that order that is 


.challenged in these revision petitions, one 


of which is filed by Kesava Menon and 
his two wives and the other by the heirs 
of a transferee of some of his lands. 


3. If a person has two wives, in- 
cluding them and his children through 
them, as a matter of fact in the ordinary 
sense there, is only one family. But Ex- 
planation I has introduced a fiction by 
which he is allowed to treat the two 
wives with their children as constituting 


- two separate families. Along with the 


granting of that privilege a restriction is 
also placed by the Explanation. The res- 
friction is that he can be a member of 
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lonly one of such families to be chosen by 
him and not of both the families simul- 
taneously. That the husband can be a 
member of only one of the families is an 
integral part of the: Explanation. While 
sub-section (1) has fixed the ceiling area 
sub-section (2) has prescribed the lands 
to be taken into account in calculating the 
ceiling area of a family. Sub-section (2) 
says that in calculating the lands owned 
by a family those owned individually and 
jointly by the members of that family 
should be taken into account and Expla- 
nation I is an explanation to the entire 
section including sub-section (2). The re- 


sult is that although notionally the second . 


wife of Kesava Menon and her issues 
constitute a separate family, as he is not 
a member of that family his lands cannot 
be taken into account in fixing the ceiling 
area of that family. Otherwise it would 
lead to the absurd consequence of having 
to take into account the lands of a stran- 
ger to a family also in fixing the ceiling 
lof that family. If the husband cannot 
be a member of both the families at the 
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same time it inevitably follows that his 
lands can be taken into account only in 
calculating the ceiling area of the family 
to which he is deemed to belong. It was 
the same conclusion that was reached by 
our learned brother, Viswanatha Iyer J. 
in Kuttan v. State of Kerala, 1976 Ker LT 
49. In the present case the Taluk Land 
Board was right in fixing the ceiling area 
of the lands held by Kesava Menon as 
14.91 acres and directing him to surrender 
67.44 acres as excess land. 


4, The only other point pressed in 
these revision petitions was about the 
finding in the order of the Taluk Land 
Board that Kesava Menon’s second mar- 
riage was invalid. That finding regarding 
the status of the second wife, being un- 
necessary, is set aside. These revision 
petitions are allowed only to that extent. 
In all other respects they shall stand dis- 
missed. No costs. 

Order accordingly. 





END 
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In 1960-1 SCR 368 at p. 384 = (AIR 
1959 SC 1262 at p. 1269) Subba Rao, J., as 
he then was summarised the proposition 
as follows: 

‘The following propositions may, 
therefore, be taken as well established: 
(1) To ascertain whether a document 
creates a licence or lease, the substance 
of the document must be preferred to the 
form; (2) the real test is the intention of 
the parties—whether they intended to 
create a lease or a licence; (3) if the docu- 
ment creates an interest in the property, 
it is a lease; but, if it only permits an- 
other to make use of the property, of 
which the legal possession centinues with 
the owner, it is a licence; and (4) if under 
the document a party gets exclusive pos- 
session of the property, prima facie, he 
is considered to be a tenant; but circum- 
stances may be established which nega- 
tive an intention to create a lease.’ 

Lord Denning, speaking for the Judi- 
cial Committee of the Privy Council in 
Isaac v. Hotel De Paris, 1960-1 All ER 
348-352 observed: 

‘There are many cases in the books 
where exclusive possession has been given 
of premises outside the Rent Restriction 
Acts and yet there has been held to be no 
tenancy. Instances are: Errington v, Er- 
rington and Woods, 1952-1 All ER 149 
and Cobb v. Lane, 1952-1 All ER 1199 
which were referred to during the argu- 
ment, It is true that in those two cases 
there was no payment or acceptance of 


rent—though of great weight is not de-. 


cisive of a tenancy where it cam be other- 
wise explained: See Clarke v, Grant, 

. 1949-2 All ER 768. As Lord Greens M, R. 
said in Booker v. Palmer, (1942) 2 All ER 
674-677. 

‘There is one golden rule which is of 

very general application, namely, that the 
law does not impute intention to enter 
into legal relationship where the circum- 
stances and conduct of the parties nega- 
tive any intention of the kind’.” 
In the light of the aforesaid observations, 
their Lordships found that the terms -of 
the compromise decree which was under 
consideration indicated that the intention 
of the parties was not to enter into the 
relationship of a landlord and a tenant. 
The learned counsel for the respondent 
had placed a reliance on this case in sup- 
port of his contention. 

11. The principle discernible from 

_|the aforesaid case is that the touchstone 
to determine whether an agreement creat- 
ed a relationship of landlord and tenant 
or that of licensor and licensee is the in- 
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tention of the parties and the intention 
has to be gathered after reading the 
document as a whole, and not merely the 
use of the few words. An expression torn 
of its context should not be picked out 
nor the document should be construed on 
the basis of such expression. But where 
the words are free from ambiguity in 
themselves and where the external cir- 
cumstances and conduct of the parties do 
not create any doubt or difficulty as to 
the proper application of words, the docu- 
ment has to be construed according to 
the strict plain and common meaning of 
the words themselves, The language em- 
ployed in the document speaks of the in- 
tention. 


12. It cannot be gainsaid that in 
common parlance ‘rent (Kiraya)’ means 
a payment by a tenant to his landlord, 
but in a particular case in the context of 
circumstances and conduct of parties, it 
may mean payment by a licencee for use 
and occupation to his licensor. 


13. Examining the compromise 
decree in the instant case, in the light of 
the aforesaid discussion, for the reasons 
given hereinafter, I am of the firm view 
that it does create a fresh tenancy, 

It is axiomatic that once the tenancy 
is terminated, the relationship of a land- 
lord and a tenant does not survive. A 
person, who was inducted as a tenant, 
has to vacate immediately, he cannot con- 
tinue except either he is permitted as a 
concession to stay on for some time, or 
a fresh tenancy is created. 


14. In the instant case, under the 
compromise, the appellant was entitled to 
continue in possession exclusively for an 
indefinite period, though he was to pay 
rent and the instalment of arrears regu- 
larly on the stipulated date. 


If the intention of the respondent 
was not to create a fresh tenancy, the res- 
pondent having filed a suit for ejectment 
would not have agreed to the appellant’s - 
continuance in exclusive possession as of 
right, though requiring the appellant to 
make payment regularly, He could have 
at the most on compassionate, or any 
other ground allowed some fixed time to 
the appellant for vacating the house. 

The suit was based only on the 
ground of default in payment of arrears 
of rent, ie., under Section 12 (1) (a) of 
the Madhya Pradesh Accommodation 
Control Act. There are provisions con- 
tained in Sections 12 (3) and 13 (5) of the 


“Act which protect a tenant against evic- 


tion on the ground under Sec, 12 (1) (a). 
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It, therefore, appears that the respon- 
dent would have thought it advisable to 
secure the regularity in payment of his 
dues and to allow the appellant to conti- 
nue as a tenant. It is always open to a 
landlord-plaintiff, who has determined 
the tenancy and filed a suit for ejectment, 
to have a compromise decree whereby the 
defendant may once again become his 
tenant. - 


15. The portion “NÀ a] waa 
frcrat sfa ate art 44) ẹ fama X ex mg 
$ ada pat fear Faq A Fa arse 


quar BT wo) eat met gad sar 


aaa 1? 


is the key portion which unlocks the in- 
tended legal relationship between the 
parties. It positively indicates that the 
appellant’s possession under the compro- 
mise since its date was to-continue as a 
tenant. 


On reading the document as a whole, 
giving the words used there in their plain, 
grammatical meaning, they lead only to 
one irresistible inference that the rela- 
tionship of. a landlord and a tenant was 
intended to be created thereby. The word 
‘rent (Kiraya) used meant payment by a 
tenant to his landlord. In the instant com- 
promise, the context, conduct and circum- 
stances do not suggest any other mean- 
ing. Throughout the compromise for the 
monthly payment for the occupation of 
the house the word ‘Kiraya’ has ‘been 
used. No part of the compromise supports 
the contention of the learmed counsel for 
the respondent that till the clearance of 
arrears of Rs. 1,501, the possession of the 
appellant shall continue in a status other- 
wise than of a tenant and thereafter as 
a tenant, If the intention of the parties 
was as contended by the learned counsel 
for the respondent, to mark a distinction 
in the status of the appellant till clear- 
ance of arrears and thereafter different 
words would have been used for the 
monthly payment of Rs. 45. 


The portion following aforesaid por- 
tion “are ya Peer ae at nA wt afa- 
anam at at wart at faa afer awe 
& st gaara A ae wea TT nA F Bar gt at 
UF ANT AT He St giga age HL ST} ATA 
a7 so) RE VHA ata Rar. Yew ar 
añ ay at arét wer gat auar a fest at 
THA ATH BT BA | Ka Tae areal gat Rard 
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Bl ge We garg sa aaa ard È fga F 
aa-qq Sata Pras ara 1” 


“indicates the terms for the determination 


of the tenancy. These are the normal con- 
ditions which are found in a contract of 
tenancy (see Section 111 of the Transfer 
of Property Act), These conditions do not 
militate against the creation of tenancy. . 
These subsequent terms about the deter- 
mination of the right under which’ the 
appelant was continuing since the date 

compromise pre-supposes that there was 
some right. 

The transfer of the right to enjoy the. pro- 
perty is the sine qua non of. the relationship 
of landlord and tenant. On a plain reading 
of Section 105 of the Transfer of. Property 
Act, it is clear that lease is nothing but the 
transfer of the right by the owner in favour 
of the person to whom it is let whereby the 
owner excludes himself from the enjoyment of 
the property and . the lessee gets- 
the right to enjoy it exclusively free from 
interruption and disturbance even by ibe 
owner.. In other words, the right of an owner 
to enjoy his property is carved out in favour 
of a person to whom it is let. In the instant 
case, the appellant was to enjoy the exclu- 
sive possession of the house as of right as a 
monthly tenant for an indefinite period liable 
to be determined on the conditions mentioned 
in the compromise. According to the terms 
in the compromise in case of no default, the 
appellant was to continue in the status in 
which he ‘was initially allowed and that 
status was, as:indicated by the above quoted 
key portion, of, a tenant. 

The later portion, i. e., the portion com- 
mencing from “ WR QF Pra ART TH (re 
produced above) reinforces the construction 
of the compromise that it created a fresh ten~ 
ancy. 

16. The Rajasthan High Court has 
also taken a view similar to mine in Kanmal 
v. Hukumchand (Supra). The terms of 
the compromise decree in this Rajasthan 
case were more or less identical to the terms 
in-the instant compromise decree. The re- 
levant terms. of: the compromise decree and 
the observation of the Rajasthan High Court 
in the aforesaid case are reproduced below: 

“The first clause states that each of the 
parties shall bear half of the costs. Clause 2 
states that the defendant had paid Rs. 280/- 
on that date and upto 1-10-1957. Rs. 370/- 
were due and to this. was to be added holf 
of the costs of the suit which the. defendant `- 
undertook to pay by six monthly instalments of 
Rs. 150/- each and the instalments were to 
be paid till the arrears were cleared. Clause 3 


1976 


provided that from 1-10-1957, the defendant 
shall pay Rs. 25/- per month as rent of the 
shop and this he shall pay on the first of 
every month. Clause 4.laid down that in case 
of non-compliance of Cls. 2 and 3 by the 
defendant, the plaintif was to be entitled to 
get the defendant evicted from the shop. 
Clause 5 provided that whatever payments 
shall be made would be evidenced by receipts 
and no payment shall be acceptable without 
a receipt. In the end it was prayed that a 
decree for compromise be given (Para 3). 

x x x 

For the obvious reason that a specified 
date was provided for the eviction of the 
defendant, it can very well be predicated in, 
Ramji Bhai’s case AIR 1954 Bom 870 that 
that was a decree really for eviction, though 
only the date of eviction was: postponed. This 
is not so in the present case. The defendant 
was to remain in possession for an indefinite 
period, though he was to pay rent regularly 
each month. To hold that eviction could be 
ordered in execution even in such a case after 
- an indefinite period may lead to odd results. 
For example if after 15 years the defendant 
‘ were to ‘commit default in the payment of 
rent, then according to learned counsel the 
decree-holder will be relieved from filing ,a 
separate suit, but would be able to ask for 
eviction in execution of a decree. Then sup- 
posing rent of some years is in arrears aod 
then the question will be, how that rent is to 
be realised and if there is any dispute about 
the genuineness of any receipt for rent, then 
’ the question would be, who is to determine 
whether any rent was really due and whether 
any particular receipt was genuine. i 

These questions obviously, in the very 
nature of things, could not be dealt with in 
execution. A decree must determine the 
rights and liabilities of the parties finally and 
it cannot obviously be the province of an 
execution Court to determine the rights ard 
liabilities that would be accruing in future on 
account of future defaults. On a considera- 
tion of the clauses of the compromise in the 
present case we are inclined to agree with 
the learned single Judge that. clause 3 of 
the compromise resulted in creating a fresh 
tenancy. Creation of a fresh tenancy -could 
not certainly be within the scope of the suit 
. and, therefore, clause 8 of the compromise 
cannot, in our view, be enforced in the execu- 
tion. proceedings. - For this a separate suit 
is the only remedy.” 
f 17.7 The terms of the compromise 
_ đecree in Konchada Ramamurty Subudhi v. 
` Gopinath (Supra) are not comparable to the 
. terms of the present case. The terms of the 
compromise were: 
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“l. Respectable people have settled the 
subject matter of this appeal and the suit and 
> both parties agreed to compromise as fol- 
ows: : 

(a) That the defendant-responcent shonld 
vacate the suit house on or before lst July, 
1960 (five years) failing which the appellant 
plaintiff will be entitled- to execute this de- 
cree and recover possession of the suit house 
through court after the date fixed above. 

(b) That in respect of all arrears of rent 
claimed in the suit and the rent due during 
the pendency of the suit and of this appeal 
as calculated upto 80th June, 1955, the de- 
fendant has paid to the plaintiff the sum of 
Rs. 1,125/. only (Rupees one Thousand and 
one Hundred Twenty-Five only). 

; (c) That in respect of future rent i e. 
with effect from Ist July, 1955 the defendant 
shall pay to the plaintiff at the rate of Rs. 50 
a month by the end of each month until de- 
livery, and a sum of Rs. 300 is paid to plain- 
tiff to be kept as deposit for six months reut 
to be adjusted towards rent for the period of. 
last six months ending with Ist July, 1960. 

(d) In case the defendant fails to pay 
the rent for any three consecutive, months 
the plaintiff will be at liberty to adjust the 

, advance towards arrears and also to evict the 
defendant from the suit house without wait- 
ing til] 1st July, 1960 by executing the decree 
and also realise the amount accrued due by 
then, from the defendant by executing his de- 
cree, 
(e) That the house fell to the share of a 
minor son of plaintiff appellant, namely, 
Konchada Koteshwarrao for whom the ap- 
pellant plaintiff is the guardian, and the plain- 
tiff-appellant will be responsible for the due 
compliance of the terms of this compromise. 

2. That each party do bear its 
costs in both. Courts. 

8. That a decree may be passed in the 
above terms.” 

In this case, it was in context of the otber 
clauses, reading clause (d) their Lordships 
held that no tenancy was created. In the in- 
stant case, the last clause which is reproduc- 
ed in paragraph 7 (a) above cannot, reading 
along with the other terms, be taken to mili- 
tate against the intention creating fresh ten- 
ancy. In the instant case, the appellant was 
to enjoy the exclusive possession as of right 
in the capacity of a monthly tenant for an in- 
definite period determinable on the condition 
mentioned in the compromise. This clause in 
the instant compromise merely provides the 
procedure as to how the right created under 
the consent decree would be enforced. It is 
independent and separable “from the other 
part of the compromise decree. What should 
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be the procedure for enforcing the rights 
created under the consent decree i. e., by a 
suit or execution of. the decree is dependable 
on the construction of the consent decree, i. e, 
whether it created a fresh tenancy or not, 


18. The learned counsel for the res- 
- pondent had placed reliance on a decision of 
their-Lordships of the Supreme Court in Bai 
Chanchal v. Syed Jalaluddin (AIR 1971 SC 
1081), but that case does not support the res- 
pondent’s contention. The terms of the com- 
promise decree in this case are not compar- 
able to the compromise decree in hand. The 
relevant portions of the judgment are repro- 
duced below: 

“The second point urged by learned 
counsel was that, by the consent decree itself, 
a new tenancy was created which was to 
continue for five years and, in the meantime, 
the Bombay Rent Hotel and Lodging House 
Rates Control Act, 1947 came into force and 
the appellants were protected from ejectment 
under the provisions of that Act. The con- 
sent decree does not state that a new tenancy 
is being created. The argument was that the 
terms of that consent decree should be in- 
terpreted as indicating an intention to create 
a new tenancy. We are unable to find any 
such terms. On the face of it, all that the 
consent decree envisaged was that, though the 
judgment-debtors were liable to immediate 
eviction, the decree-holders agreed to let them 
continue in possession for a period of five 
years. Since this concession was - being 
granted as a special case, the decree-holder 
insisted that mesne profits should be paid at 
a much higher rate so much so that between 
all the defendants, governed by the two de- 
crees of 8th July, 1946 and 28th January, 
1949, the amount payable as mesne profits 
became Rs. 7,314-80 per annum which had 
no relation with the original rent of. Rs. 199/- 
per annum for the entire land fixed by the 
lease of 1895. In fact, the decree-holders 
sought further protection by requiring the 
judgment-debtors to pay the mesne profits 
in monthly instalments, and instalments so fix- 
ed that the mesne profits due for five years 
were to be paid within a period of three years. 
There was the further clause that, in case of 
default of payment of the mesne profits, the 
defaulting judgment-debtors could immediate- 
ly be called upon to deliver possession. These 
terms can, in no way, be interpreted as creat- 
ing a new tenancy constituting the decree- 
holders as landlords and the judgment-debtors 
as their tenants. The terms of the consent 
decree neither constituted a tenancy nor a 
licence. All that the decree-holders did was 
to allow the judgment-debtors to continue in 
possession for five years on payment of mesne 
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profits as .a concession for entering into a 
compromise. The argument advanced must, 
therefore, be rejected.” 
In view of the aforesaid discussion, 1 hold 
that the instant compromise does create a 
fresh tenancy. , 
19. It was a common ground between 
the parties, and rightly, that, in case it is 
held that the compromise created a fresh 
tenancy, the appellant cannot be ousted from 
possession in the execution of the compro- 
mise decree. In that event the only remedy 
available to the respondent would be by way, 
of a fresh suit. i ' 
20. In the result, the appeal succeeds. 
The order (judgment) under appeal is set aside 
and it is held that the appellant cannot be 
ejected in the execution of the compromise 
decree. In the specia] circumstances of the 
case, I make no order as to costs. . 
Appeal allowed. 
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The Municipal Council, Murwara (Katni) 
and others, Appellants v. M/s. S. K. Kahansong 
and Co. Respondent. . 

Second Appeal No. 896 of 1968, D/- 
1-1-1975.° 

(A) M. P. Municipalities Act (37 of 
1961), Section 319 (2) — Suit for refund of 
municipal tax declared ultra vires by court — 
Limitation, (Limitation Act, 1963, Sec. 17 (1) 
(c) and Article 24), 

The expression ‘purported to be done 
under the Act’ appearing in Section 319 will 
not include an act which is: wholly outside 
the provisions of the Act and hence limitation 
for a suit against the municipal council for 
refund of tax.declared ultra vires by the 
Court will not be governed by Section 319 
(2). AIR 1964 SC 1878, Followed. (Para 5) 

Since the amount was paid under mistake 
of law the suit would be governed by Sec- 
tion 17 (1) (c) read with Article 24 of the 
Limitation Act. The plaintiff having dis- 
covered the mistake when the Supreme Court 
finally decided that the levy of such tax was 
ultra vires and illegal, limitation would run 
from the date of the decision of the Supreme 
Court and a suit filed within three years 
from that date is within limitation. AIR 1971 
Madh Pra 162 and AIR 1964 SC 1006 and 
(1965) 16 STC 689 (SC) and AIR 1966 SC 
1089, Rel. on. (Paras 7, 8) 


(From Appellate decree of Niranjan Prasad, 
8rd Addl. Dist J. Jabalpur, in Civi] Appeal 
No. 56-B of 1966, D/- 12-7-1967). . i 


LS/AT/E261/75/JHS 
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Cases Referred: _ Chronological Paras 
AIR 1971 Madh Pra 162 = 1971 MPLJ 
425 


AIR 1966 SC 1089 = (1966) 2 SCR 229 
AIR 1965 SC 1773 = (1965) 2 SCR 577 
(1965) 16 STC 689 = (1965) 2 SCWR 109 
AIR 1964 SC 1006 = (1964) 6 SCR 261 
AIR 1964 SC 1166 = (1964) 6 SCR 947 
AIR 1964 SC 1878 = (1964) 5 SCR 517 
AIR 1961 Madh Pra 320 = 1961 Jab LJ 
489 8, 6 
1961 MPLJ 987 = 1961 Jab LJ 792 2, 8 
(1961) Writ Petn. M. P. No. 122 of 1961 
(Madh Pra) 2 
AIR 1957 Trav Co 61 = 1956 Ker LT 595 3 
R. S. Dabir, for Appellants; S. P. Sinha 
and O. P. Namdeo, for Respondent. ` 
JUDGMENT:—— This second appeal has 
been filed by the defendants against the de- 
cree of the lower appellate Court, affirming 
the decree of the trial Court. 


2. The respondent was a registered 
firm, carrying on business of sale and manu- 
facture of. lime and lime stone. It used to 
purchase coal for manufacture of lime. The 
Municipal Council, Murwara, was recovering 
terminal tax on coal, lime and lime stone on 
export, import by rail at the rate of. 75 paise, 
75 paise and 50 paise per wagon. By notifi- 
cation dated 9-12-60, the rates were enhanced 
to Rs. 2, Rs. 3 and Rs. 2/- per wagon. In Writ 
Petn M. P. No. 122 of 1961 (MP), Mohanlal 
v. M. C. Murwara, the levy of terminal tax 
on gun powder for the first time under this 
notification was challenged and it was quash- 
ed by this High Court on 12-10-1961. Earlier 
the High Court had quashed similar notifica- 
tion of. another municipal council whereby the 
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rates of terminal taxes on some items and. 


fresh imposition on some other items- were 
sought to be enforced. It was held. by this 
Court that after the Constitution, no State or 
local authority has any jurisdiction to impose 
or vary the terminal taxes on goods carried 
by Railway, Sea or Air, as terminal tax is a 
centra] subject: Bhikamchand v. M. C. C. 
Chhindwara 1961 MPLJ 937. In spite of 
these decisions, the Municipal Council, Mur- 
wara, continued to collect the terminal taxes 
at the enhanced rates as Civil Appeal No. 695/ 
1962 was preferred by the Council in the 
Supreme Court. This appeal along with 
other appeals were dismissed by the Supreme 
Court on 3-3-1964 (reported in AIR 1984 SC 
1166). According to the respondent, he had 
paid terminal taxes at enhanced rates from 
1-1-1961 to 7-4-1964 on coal, lime and lime 
stone. The present suit was, therefore, filed 
on 29-10-1965 for recovery of Rs. 3531.75 p. 
towards the excess amount so paid. The suit 
was resisted by the appellants, mainly com- 
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tending that the claim is barred by limitation 
as some payments were beyond 3 years of the 
filing of the suit. 

3. The learned trial Court held that 
Article 24 (Article 62, old) of the Limitation 
Act, 1963, was applicable and the limitation 
would start from the last date of payment 
by relying on T. S. H. W. Co-op. Society v. 
Sundaram, AIR 1957 ‘Trav Co 61. The learn- 
ed appellate Court held that Article 120 (old) 
applied and the claim was within limitation 
as the suit is within 5 yearsias per Section 30 
of the new Limitation Act in respect of each 
of the item of payments. Article 120 was 
applied by relying on a decision of this Court 
in Govind Singh v. State of M. P., AIR 1941 
Madh Pra-320. 


4. The only questions for determina- 


tion are (i) whether the suit is barred under 
Section 319 (2) of the. M. P. Municipalities 


- Act, 1961, as it is not instituted within eight 


months of the accrual of the cause of action, 
if not then (ii) whether suit is governed by 
Article 24 of the new Limitation Act and 
therefore those payments beyond 8 years are 
barred by limitation. 


5. It is not in dispute that enhance- 
ments in the rates of terminal taxes vide not- _ 


-fication dated 9-12-1960 were ultra-vires and 


therefore the notification was quashed. The 
levy of terminal taxes at enhanced rateg were 
therefore beyond the powers of the munici- 
pal council. Section 319 of the Municipali- 
ties Act provides that no suit shall be institut- 
ed against any council, its members or ser- 
vants in respect of anything done or pur- 
ported to be done under the Act unless notice 
in writing is served and the suit is filed with- 
in eight months of the accrual of cause of ac- 
tion. Interpreting an identical provision in 
the Madras General Sales Tax Act, 1939, the 
Supreme Court in Provincial Govt., Madras 
v. J. S. Basappa, AIR 1964 SC 1878, held 
that the expression ‘purported to be done! 
under the Act’ will not include an act which 
is wholly outside the provisions of the Act 
and therefore the section was held to be in- 
applicable as the levy was illegal and ultra 
vires. Same is the position here and so Sec- 
tion 819 (2) can have no application. 


6. Clearly Article 120 (old) or Arti- 
cle 118 (new) can have no application here. 
The decision of this Court in Govind Singh 
v. State of M. P. (AIR 1961 Madh Pra 320) 
(Supra) was a case for refund of sales tax 
collected under compulsion and it was held 
in view of the provisions in the C. P., and 
Berar Sales-Tax Act, 1947, that cause of ac- 
tion arose not from the date of payments but 
from the date of assessment order. Because 
under that Act no refund was claimable till 
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. the order of assessment. The case is there- 
fore clearly distinguishable. 


7. Article 24 of the Limitation Act, 
1963 (Article 62 of the old Act) provides for 
limitation of 3 years from the date of pay- 
ment of any money payable by the defendant 
to.the plaintif for money received by the de- 
fendant for the plaintiffs use. The Supreme 
Court in Venkata Subbarao v. State of A. P., 
AIR 1965 SC 1773 held that this Article 
would apply where the money was received 
as tax by the defendant-State from the plain- 
tif which the plaintif was not bound to pay 
but which he was compelled or forced to pay 
because of the threats or apprehensions of 
legal process. But here the amounts were 
paid under mistake of law, which was subse- 
quently declared to be ultra vires. Under the 
Limitation Act, 1908, a claim for relief on the 
ground of mistake was governed by Article 
96 and the time commenced to run from the 
date the mistake was known to the plaintif. 
In State of M. P. v. Bhailal Bhai, AIR 1964 
SC 1006 and State of Kerala v. Aluminium 
Industries, (1965) 16 STC 689 (SC), it has 
been held that this Article would apply to a 
suit for recovery of money paid under mis- 
take of law. There is no corresponding Arti- 
cle in the new Limitation Act and it seems 
that such a provision is now incorporated in 
Section 17 (1) (c) of the new Limitation Act 
itself. Under this provision, in any suit for 
relief from the consequence of mistake, the 
limitation shall not begin to run unti] the 
plaintiff discovers the mistake. In the afore- 
said two Supreme Court decisions and also in 
K. S. Venkatraman v. State of Madras, AIR 
1966 SC 1089, it has been held that limita- 
tion would run from the date of decision by 
which the levy was declared ultra vires. 
There is a direct authority by a Division 
Bench of this Court in Caltex (India) Ltd. v. 
Asst. Commr. of S. T., 1971 MPLJ 425 = 
(AIR 1971 Madh Pra 162) that Art. 24 read 
with Section 17 (1) (c) would apply in such 
a case and limitation would start from the 
date of decision of the High Court and same 
will apply to this case also. 


8. In the present case, the respondent 

was not a party in the M. P. No. 122/1961, 
wherein terminal tax on gun-powder was 
quashed by this Court on 12-10-1961. But 
it is not known when the respondent learnt 
about this decision as it was not reported in 
‘law-journals. In that case the dispute was 
about fresh levy and not about enhancement 
in rates. It is true that Bhikamchand v. M. 
C. C. Chhindwara, 1961 MPLJ 937 was re- 
ported but another notification of that muni- 
cipal council was under challenge and not the 
notification dated 9-12-1960. Therefore, it 
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could be said that the respondent learnt about 
the mistake on 3-3-1964, when the Supreme 
Court finally decided all the matters. So, the 
suit ig within limitation, being within 8 years 
from 3-8-1964. 

9. The appeal therefore fails and it 
is dismissed with costs. Counsel’s fee as per 
schedule, if certified. 

. Appeal dismissed, 
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S. M. N. RAINA AND U. N, 

BHACHAWAT, JJ. . 

Virendra Singh Sen, Petitioner y. The 
Jiwaji University, Gwalior and another, Oppo- 
site Parties. 

Misc. Petn. Case No. 385 of) 1975, D/- 
17-2-1976. ' 

(A) M. P. Vishwavidyalaya Adhiniyam 
(22 of 1973), Sections 37, 88 and 40 — 
Ordinance for the Five Year Integrated De- 
gree Course Bachelor of Engineering Exami- 
nation Paragraphs 2 and 6 — Regulations 
framed by Academic Council, Regn. No. 3 — 
Holding of examination in December for 
students commencing their session in August 
— Not illegal. 

Per Raina, J. 

By reading paragraph 2 of the Ordinance 
with Regulation No. 3, it would be clear that 
where the session commences in July, the 
University is bound to hold examination in 
November but where under extraordinary 
circumstances the session commences in 
August instead of July the examination may 
be held later for the benefit of the students 
in order to give the teachers an opportunity 
to complete the course and the students suf- 
ficient opportunity to prepare for the examina- 
tion. . Thus the holding of an examination in 
December for students who commenced their 
session in August is not in contravention of 
either the provisions of the Ordinance refer- 
red to above or Regulation No.8. (Para 12) 


Per Bhachawat, J. . 

According to paragraph 6, what is man- 
datory is the holding of examination at the 
end of the semester. The months of examina- 
tions mentioned in this clause have been pre- 
faced with the word ‘ordinarily’. Had the 
intention been to make it a wooden rule that 
the examinations should be held only in 
November and in April, the use of word ‘ordi- 
narily’, which is destructive of that intention, 
would not have been made. (Para 34) 

According to Regulation 3 also, the hold- 
ing of examinations in November and April 
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is preconditioned with the month of the com- 
mencement of the Sessions, This is evident 
from the governing expression “for students 
who start the session in July” and “for 
students who start the session in December”. 
This interpretation makes sense also. One 
cannot be oblivious that situation may arise 
due to which the session may not start in 
July or December, or even when the session 
commenced ag scheduled, for similar reason, 
it may not be possible to hold examination im- 
mediately at the end of the semester. 
(Para 86) 
Even assuming that the language em- 
ployed in the regulation makes it mandatory 
that examinations are to be held in Novem- 
ber and April, the regulation to that extent is 
invalid and cannot be given effect to. The 
regulations rank below the Ordinances and it 
cannot be inconsistent with the Adhiniyam, 
the Statutes and the Ordinances and as such, 
in case of any clash between the Ordinance 
and Regulation, the latter has to be made to 
stand down. (Para 36) 
(B) M. P. Vishwayidyalaya Adhiniyam 
(22 of 1973), Section 15 (4) — Existence of 
emergency — Opinion of Kulapati regarding 
— Scope for judicial review. 
Per Raina Jf. 
The Vice-Chancellor is the sole judge of 
the existence of the emergency calling for im- 
mediate action and his discretion in the 
matter is not open to judicia] review. The only 
limitation on his power to act-in an emer- 
gency is that he cannot under the cloak of an 
emergency usurp to himself the powers which 
the University authorities have not under the 
Act or the Statutes or Ordinances, AIR 1960 
Madh Pra 208 and AIR 1965 Madh Pra 217, 
Followed. (Para 14) 
Whenever -a power is conferred on any 
authority under a statute, it is meant to be 
exercised bona fide for the purposes thereof; 
and any action taken by the authority in ex- 
ercise of such power can be struck down by 
the Court if it is mala fide or amounts to 
abuse of the power. (Para 21) 
Per Bhachawat, J. (Disagreeing with Raina, J.) 
The power of the Kulapati is not abso- 
lute. The power exercised by the Kulapati is 
open to scrutiny by the Committee or Body 
competent to deal with the matter in the ordi- 
nary course and by the Kuladhipati. AIR 1960 
Madh Pra 208 and AIR 1965 Madh Pra 217, 
Distinguished. (Paras 40 and 42) 


The opinion of Kulapati regarding emer- 
gency cannot be challenged except on the 
grounds of mala fide; but if in reaching such 
opinion, the relevant legislation ig misappre- 
hended or relevant material is ignored from 
consideration or irrelevant material is consi- 
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dered, the jurisdiction of the Court to exa- 
mine the opinion is not excluded. i 
(Para 46) 
The provisions of Section 15 of the Adhi- 
niyam cannot be intended to permit the Kula- 
pati to himself create an emergency so as to 
usurp the power which ordinarily under the 
provisions of the Adhiniyam, Statutes, Ordi- 
nances and Regulations, vest in the authority 
or Body or Committee ‘provided therein. Sec- 
tion 15 (4) of the Adhiniyam permits the 
formation of the opinion of emergency from 
the circumstances existing, but does not per- 
mit the imagination of the circumstances for 
forming that opinion about emergency. 
(Para 49) 
(C) Constitution of India, Article 226 — 
Petition for quashing University examination 


programme filed at the nick of examination: - 


— Delay not explained much less satisfacto- 
rily — Petition, held, was liable to be reject- 
ed on ground of delay in the circumstances 
of the case —- Concealment of material facts, 
held, provided an additional reason for re- 
jecting the petition — Per Bhachawat J. 


(Para 27) 
Cases Referred: Chronological] Paras 
AIR 1971 SC 40 = 1971 Lab IC 8 46 


AIR 1970 SC 1789 = (1970) 2 SCR 177 46 
AIR 1969 SC 707 = (1969) 3 SCR 108 46 
AIR 1967 SC 295 = 1966 Supp SCR 311 46 


AIR 1985 Madh Pra 217 = 1965 Jab LJ 
405 16, 39, 44 
AIR 1960 Madh Pra 208 = 1960 MPLJ 
515 16, 39, 44 


AIR 1954 SC 217 = 1954 SCR 883 44 


A. B. Mishra, for Petitioners; J. P. Gupta, 
Counsel, for Opposite Parties. 


RAINA J:— This is a petition under 
Articles 226 and 227 of the Constitution by a 
student of the Jiwaji University Gwalior he- 
reinafter referred to as. ‘the University’) for 
quashing the programme of B. E. examina- - 
tions, which were to be held on Ist Decem- 
ber, 1975. 


2. The petitioner ig a student of 
Third Year B. E. (Civil) in the Madhav In- 
stitute of Technology and Science, Gwalior 
(hereinafter referred to as M. I. T. S.). He 
is also the Convenor of the action committee 
of the M. I. T. S. Students union, Gwalior. 
The University published a news item (An- 
nexure B) informing the students that exa- 
minations for Engineering Classes will be held 
from Ist December, 1975. The contention of 
the petitioner is that this action of the Uni- 
verity was in contravention of Regulation 
No. 8, which lays down that only two exami- 
nations will be held every year, one 
November and the other in April. Recording 
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„to him, the University has already held two 
examinations this year one in January and the 
other in July and, therefore, a third examina- 
tion cannot be held. He further submitted 
that during this year, the session started from 
28th August, 1975 and the classes of Third 
Year B. E. started from 18th September, 
1975. It was therefore, too early to hold 
examinations from Ist of December, 1975. 


A petition of grievances was, therefore, pre- 


sented by the M.I.T.S. students on 24th 
November, 1975. before the Principal for 
changing the date of examination in view of 
the diffculties mentioned in the petition. As 
no action was taken on the said petition, the 
students wanted to meet the Vice Chancellor, 
but were not allowed by the police to do so. 
The petitioner therefore, in his capacity as 
. convener of the student union presented this 
petition praying that the programme of exa- 
mination as announced by the University be 
quashed, 
© 3 The petitioner had also filed an 
application for restraining the University not 
to hold the Engineering Examination from 
Ist December, 1975; but this application was 
rejected and we are told that the examina- 


tions have since been held and about 90 per. 


cent. of the students have appeared at the 
said examinations. 

4. In the return filed on behalf of the 
University it has been stated that the January 
examination was for the year, 1974. It was 
postponed repeatedly at the request of 
students and was ultimately held in January. 
Thus in the Year 1975 only two examinations 
were held one in July and the other in 
December. It is further submitted that the 
session commenced very late in August and 
classes started in September for reasons be- 
yond the control of University and, therefore, 
the examination in question was held in 
December instead of in November as prescrib- 
ed by Regulations No. 3. Thus the action of 
the University was perfectly legal as well as 
justified, The petition has been opposed on 
certain other grounds, which will be consider- 
ed during the course of this order. 

5. So far as holding of 8 examinations 
in one Year is concerned it has been adequately 
explained on behalf of the University that the 
examination held in January, 1975 was in fact 
for the Year 1974. It should have been held 
in November 1974, but on the persistent de- 
mand of the students for postponement, it 
was ultimately held in January, 1975. As for 
the academic Year 1975 only two examina- 
tions have been held one in July and the 
other in December. Since the Ordinance con- 
templated an examination at the end of each 
semester, there appears. to be nothing illegal 
in the course adopted by the University in the 


Virendra Singh v. Jiwaji University, Gwalior (Raina J.) 


A.L R 


circumstances of this case and in fact Shri 
A. B. Mishra leamed counsel for the petitioner 
had nothing to say about it. The main point 
urged by him was that the action of the 
University in fixing examinations from Ist of 
December was in contravention of Regulation 
No. 8 referred to above and is therefore, liable 
to be quashed, 


6. Before proceeding to deal with this 
question it is necessary to refer to certain pro- 
visions of the M. P. Vishwavidyalaya Adhini- 
yam, 1978 (hereinafter referred to as ‘the Act’) 
which have a bearing on this question. Under 
Section 88 of the Act the Executive Council 
has been empowered to make Ordinances and 
under clause (vi) of Section 87 of the Act an 
Ordinance may provide for the conduct of 
Examinations. Section 40 empowers the au- 
thorities and other bodies of the University 
to make regulations subject to the provisions 
of the Act, Statutes and Ordinances, . 

7. The Ordinance for the Five Year 
integrated degree course Bachelor of En- 
gineering Examination provides that the 
course of study shall extend over a period of 
five full academic years and the academio 
year shall consist of two semesters. Paragraphs 
2 and 3 of the Ordinance which are pertinent 
to this case are reproduced below for ready 
reference. 


“2. There will be a University Examina- ` 
tion in all subjects of each year of the 5 
Y. D. C. at the end of each semester i. e 
ordinarily one in November and the other in 
April, 

8. Subject to the provisions of this Ordi- 
nance, the scheme of examinations, the syl- 
labus and text books if any to be prescribed 
or recommended in connection with the 
subjects for the examination covered by this 
ordinance and the conditions on which the 
students shall be admitted to the said exa- 
mination shall be in accordance with the pro- 
visions made by or under the regulations to 
be made by the academic council after con- 
sidering the recommendations of the Board of 
studies and the Faculty concerned.” 

8. Certain regulations have been framed 
by the Academic Council on the recommenda- 
tions of the Board of Studies and the most 
important regulation on which the case of 
the petitioner is mainly based is Regulation 
No. 8 which reads as under: 

“3. Two examinations wil] be held every 
year one in November and the other in April. 
The November and April Examination will 
be the First semester and the second semester 
examination respectively for students who . 
start the session in July. 

The April and November examinations will 
be the First semester and second semester exa- 
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minations respectively for students who start 
the session in December.” 


9. The contention of Shri A. B. 
Mishra, learned Counsel for the petitioner, is 
that since Regulation No. 8 provides that only 
two examinations will be held every year, one 
in November and the other in April, the Uni- 
versity could not hold an examination com- 
mencing from the Ist of December. He urged 
that since the programme of examinations 
announced by the University is in contraven- 
tion of Regulation No. 8, it is liable to be 
‘quashed. Shri J. P. Gupta, learned counsel 
for the University urged that in the first place 
the programme as announced cannot be held 
to be in contravention of the Regulation if 
read as a whole. His next contention was 
that even if it is held that the programme 
was in contravention of Regulation No. 3 it 
cannot be struck down because it was fixed 
by the vice chancellor in exercise of his emer- 
gency power under Section 15 (4) of the Act 


10. If we carefully see the language 
of Regulation No.8 it would appear that al- 
though the said Regulation provides that there 
will be only two examinations every year one 
in November and the other in April, the said 
examinations are to be held for students who 
start their session in July and December res- 
péctively. It is pertinent to note that ac- 
cording to paragraph 1 of the Ordinance, 
each academic year will consist of two semes- 
ters, and there should be a University exa- 
mination at the end of each semester as: re- 
quired by paragraph 2 of the. Ordinance. The 
dictionary meaning of the word ‘Semester’ 
is six months. Thus two examinations in each 
academic year are contemplated by holding 
one examination at the end of each Semester. 


IL. As pointed out above, the exa- 
mination in November is to be held for stu- 
dents who start their session in July while 
the examination in April is to be held for 
students who commence their session in 
December. There is no provision in the Ordi- 
nance or in the Regulations as to when exa- 
mination should be held if the session com- 
mences in August instead of July or in Janu- 
ary instead of December. In the instant case 
it is clear from the averments-in the petition 
itself that the session started from the 28th of 
August, 1975. Regulation No. 3 is not ap- 
Plicable in terms to a case where the session 
commences in August instead of July. It 
seems that such a situation was in the con- 
templation of the Executive Counci] and that 
is why it made a very flexible provision in 

- paragraph 2 of the Ordinance by laying down 
that the examination will be held at the end 
of each semester, that is, ordinarily one in 
November and the other in April. 
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12. If we read paragraph 2 of the 
Ordinance with Regulation No. 8, it would| . 
be clear that where the session commences in 


. July, the University is bound to hold exami- 


nation in November: but where under extra- 
ordinary circumstances the session commences| - 
in August instead of July the examination may 
be held later for the benefit of the students 
in order to give the teachers an opportunity 
to complete the course and the students suffi- 
cient opportunity to prepare for the examina- 
tion. Thus the holdings of an examination in 


' December for students who commenced their 


session in August does not appear to us to 
be in contravention of either the provisions of 
the Ordinance referred to above or Regula- 
tion No. 8 as contended by the petitioner. 

13. Further it appears that when the 
Principal, M. I. T. S. by his letter dated 29-9- 
1975 (Annexure R. IV) proposed that all 
Bachelor of Engineering Examinations shall 
commence from 1-12-1975 the Vice-Chancel- 
lor treating this as a case of emergency ap- 
proved the programme in exercise of his 
powers under Section 15 (4) of the Act. Sub- 
section (4) of Section 15 of the Act reads as 
under: 

“(4) If in the opinion of the Kulpati any 
emergency has arisen which requires imme- 
diate action to be taken, the Kulpati shal] take 
such action as he deems necessary and shall 
at the -earliest opportunity thereafter report 
his action to such officer, authority, committee 
or other body as would have in the ordinary 
course dealt with the matter: 

Provided that the action taken by the 
Kulpati shall not commit the University to 
any recurring expenditure: for a period of more 
than three months: 

Provided further that where any such 
action taken by the Kulpati affects any person 
in the service of the University such person 
shall be entitled to prefer, within thirty days 
from the date on which such action is com- 


- municated to him, an appeal to the Executive 


Council.” 


The said sub-section empowers the Vice- 
Chancellor to take such action as he deems 
necessary in case there is an emergency sub- 
ject to the condition that he should report 
his action to the appropriate officer or autho- 
rity which would have in the ordinary course 
dealt with the matter. 


14. Sub-section (5) of Section 15 of 
the Act provides that on receipt of the report 
the authority concerned, if it does not approve 
of the action taken by the Vice-Chancellor, 


_ shall refer the matter to the Chancellor whose 


decision shall be final. Sub-section (6) lays 
down that the action taken by the Kulpati 
under sub-section (4) shal] be deemed to be 
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taken by the appropriate authority until it 
is set aside by the Chancellor on a reference 
made under sub-section (5) or is set aside by 
the Executive Council on an appeal under 
the second proviso to sub-section (4). There 
is nothing to show that the action of the Vice- 
Chancellor was not approved either by the 
authority concerned or any appeal was filed 
against the action taken by him to the Execu- 
tive Council. In these circumstances the ac- 
tion of the Vice-Chancellor is not open to 


challenge in these proceedings particularly be- . 


cause it was within the competence of the 
authorities of the University, namely, the 
‘Academic Council and the Executive Council. 

. 15. Shri A. B. Mishra, learned coun- 
sel for the petitioner, urged that from the 
material on record it cannot be inferred that 
any emergency had arisen justifying the ex- 
ercise of emergency powers. 

16. In Shivnarayan v. -Vice-Chancel- 
lor, University of Sagar (AIR 1960 Madh Pra 
208), a Division Bench of this Court while 
considering sub-section (4) of Section 14 of 
University of Sagar Act which is in pari 
materia with sub-section (4) of Section 15 of 
the Act, held that it is the Vice-Chancellor 
alone who has the power to decide whether 
an emergency has arisen which calls for ac- 
tion and the Court cannot enquire into the 
existence of the emergency and the propriety 
of the action of the Vice-Chancellor. -A simi- 
lar view was taken by this Court in Pra- 
kash v. Principal, S. B. R. P. Arts College, 
Bilaspur (1965 Jab LJ 405) = (AIR 1965 
Madh Pra 217). We are in agreement with 
this view. In our view the Vice-Chancellor 
is the sole Judge of the existence of the emer- 
gency calling for immediate action and his 
discretion in the matter is not open to judicial 
review. The only limitation on his. power to 
act in an emergency is that he cannot under 
the cloak of an emergency usurp to himself 
the powers which the University authorities 
have not under the Act or the statutes or ordi- 
nances. 

17. In this case the power to fix pro- 
gramme of examination in a situation for 
which the Regulation and the Ordinance do 
not specifically provide, was within the com- 
petence of the Executive Counci] as well as 
the Academic Council and, therefore, the 
Vice-Chancellor could exercise the powers of 
these authorities in the matter in an emer- 
gency. His action also appears:to be bona fide. 

18. We, therefore, hold that the pro- 
pramme of examination in question is not il- 
legal and is, therefore, not liable to be quash- 
ed on that ground; but we would like to 
observe that the University should take neces- 
sary steps to see that the scheme of exa- 
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minations as contemplated by the Ordinance 
and Regulations is adhered to both in letter 
and spirit. The session should ordinarily com- 
mence in July and December as contemplated 
by the provisions of the Ordinance and the Re- 
gulations referred to above. The entire system 
of teaching goes out of gear if the session 
commences late in August or September and 
this is what the students are bound to resent 
because holding of extra classes is not an ad- 
equate substitute for regular classes through- 
out the session commencing from July or 
December as the case may be. The students 
cannot be expected to digest all that they are 
taught by intensive teaching by holding extra 
classes during a short period. After each 
lesson they should have time to study and 
digest what they are taught before undertak- 
ing another lesson. It is true that only a few 
of the students have come to this Court with 
a complaint; but that does not mean that 
others have no grievance. We would, there- 
fore, expect the University authorities to bear 
this aspect in mind so that students may have 
been taught and be well prepared for the exa- 
mination. It appears that in the instant case 
the notification regarding the examination was 
published in the news-papers late in Novem- 
ber while the examination was going to 
commence from the Ist of December, 1975. 
This is not fair because the students did not 
get sufficient time to prepare for the examina- 
tion. 

19-20, With the aforesaid observa- 
tions, we hereby dismiss the petition; but 
direct that there shall be no order as to costs 
and security amount shall be refunded to the 


petitioner. . 
P. Sa—- My learned brother, Bhacha- 
wat, J. has taken considerable pains 


over this case by discussing at length the 
scope of the emergency powers of the Chan- 
cellor in the light of certain decisions of: the 
Supreme Court, even though the matter was 
‘not discussed at the bar. 

ai. It is almost settled that whenever 
a power is conferred on any authority under 
a statute, it is meant to be exercised bona 
fide for the purposes thereof; and any action 
taken by the authority in exercise of such 
power can be struck down by this Court if it is 
mala fide or amounts to abuse of the power. 
It appears to me that the action of the Vice- 
Chancellor, in the circumstances of the case, 
cannot be said to be mala fide. 

22. It is obvious that the second pro- 
viso to sub-section (4) of Section 15 of the 
Act is not -attracted to this case and a refer- 
ence thereto in paragraph 14 of my order 
was through inddvertence. I am grateful to 
my learned brother for pointing out this mis- 

s é 
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BHACHAWAT, J:— I read with 
great advantage the lucid and well-expressed 
order of my learned brother Raina. J. Albeit 
I concur with conclusion, since the strands 
of my reasoning differ, I have to append my 
separate opinion. 

28-24, I need not repeat the facts as 
all the relevant facts are succinctly presented 
in the order of brother Raina, J. 

25. The petitioner, who has filed this 
petition, is the student of 8rd Year B. E. 
(Civil). As is evident from the averments 
made in paragraph 5 of the petition, he al- 
leges to have been authorised by the student 
community of the Madhav Institute of Tech- 
nology and Science, Gwalior vide Annexure 
E, dated 25-11-1975 and to have filed the 
present petition under that authority on be- 
half of that Student Community. It is aver- 
red in the return dated 12-12-1975 on behalf 
of respondents 1 and 2 (hereinafter referred 
to as the Ist return) and duly supported by 
affidavit to which there is no denial by a 
counter-affidavit on behalf of the petitioner, 
that there are 1000 students in the College. 
From the resolution, Annexure E, it is un- 
equivocally clear that in the meeting, in which 
the resolution, Annexure E, was passed out of 
the 1000 students on roll, only 72 students 
were present. This clearly indicates that the 
vast majority of the students was not oppos- 
ed to the holding: of the examination from Ist 
December, 1975. This impression gets rein- 
forced from the uncontroverted averments in 
paragraph 8 of the Ist return and paragraph 1 
(ii) the supplementary undated return on be- 
half of the University, filed on 18-12-1975 
(hereinafter referred to as the 2ad return) 
that 90% of the students were agreeable for the 
examination to be held in December and that 
they have actually participated in the exa- 
mination. For the aforesaid reason, it can 
safely be held that the petitioner does not re- 
present the Student Community of the College 
and is not entitled to file the present petition 
on behalf of them. 


26. Even in face of the aforesaid 
view, it can well be contended that at any 
rate, the present petition is competent on be- 
half of the petitioner himself. True: so far as 
the competence to present the present peti- 
tion on behalf of the petitioner himself alone 


is concerned, the contention deserves cre-- 


dence; but even then the petition—-without 
going into other merits—deserves to be dis- 
missed on the short ground of delay. 

27. The present petition was pre- 
sented on 27-11-1975. There is an averment 
in the 1st return that announcement regard- 
ing the commencement of the examination 
from 1-12-1975 was made on lith October, 
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1975 and the petitioner himself had filled in 
his form for the examination and paid the fees ` 
therefor on 28-10-1975 which was the last 
date for filling in the form with late fee ac- 
cording to the announced programme of exa- 
mination. If the petitioner genuinely felt 
aggrieved, he could have immediately, after 
the announcement of the programme, filed 
the petition. Not only that the petitioner did 
not file the petition challenging the examina- 
tion programme, immediately after the an- 
nouncement of the programme, but he ac- 
quiesced in it by filling in his form on 28-10- 
1975 which was the last date on payment of 
late fees. The cause of this delay has not 
been explained, much less satisfactorily, in 
the petition. In the particular circumstances 
of this case where the interests of the student 
Community of the aforesaid College are in- 
volved and whose interests, especially of those 
who were agreeable for the examination in 
December and have actually participated in 
it are to be affected, petition filed at the 
nick of the examination deserves to 
be rejected only on the ground 
of delay. I would like to say here 
that in a petition for writ, all material 
facts have to be correctly disclosed. The facts 
that the programme was announced on lith 
October, 1975, 90% of the students were not 
only not opposed, but agreeable for the ex- 
amination and that the petitioner himself had 
filled in the form on 28th October, 1975 were 
material facts- which had a bearing on the 
fate of the petition. The concealment o 
these material facts: provides an additional 
ground for rejecting this petition. 


28. The contentions and counter con- 
tentions raised by the learned counsel for the 
parties are subsumed in the following ques- 
tions which are being formulated by me: 


(i) Whether the holding of examination 
in question commencing from Ist December, 
1975 is in contravention of. Regulation No. 3 
contained in the Book intituled a “Faculty of 
Engineering Courses of Studies and Prescrib- 
ed Books for the Examination of 1975 B. E. 
(Five-Year Integrated Degree Course) and 
M. E.” published by the Registrar, Jiwaji 
University, Gwalior (M. P.) under the heading 
‘Regulations’ (which is reproduced herein- 
after), which provides that the two examina- 
tions will be held every year, one in Novem- 
ber and the other in April. 


(ii) Whether the programme of examina- 
tion in question cannot be questioned as the 
order therefor has been passed by the Kul- 
pati in exercise of his powers. under Section 
15 (4) of the Madhya Pradesh Vishwavidyalaya 
Adhiniyam. 1978 (hereinafter referred to as 
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the Adhiniyam) as in his opinion an emer- 
gency had arisen. 

To put it differently, whether the orders 
passed by Kulpati in exercise of powers under 
Section 15 (4) of the Adhinivam are not liable 
to judicial examination, i. e. are not justiciable. 

29. I shall dea] with the aforesaid 
questions ad seriatim. 

30. The Regulations which are pub- 
lished in the aforesaid book, we were told 
by the learned counsel for the University, 
were framed by the Academic Council of the 
University on the recommendations of the 
Board of Studies. The counsel for the peti- 
tioner also did not dispute this. 

81. The Adhiniyam expressly makes 
- the Statutes subject to the Adhiniyam, Ordi- 
nances subject to the Statutes and Regulations 
subject to the Adhiniyam, Statutes and Ordi- 
nances. - 

32. The provisions contained in Sec- 
tions 35 to 40 of the Adhiniyam provides for 
the scope and the authority competent to 
frame Statutes, Ordinances and Regulations. 
The competence to frame the Ordinances ex- 
cept the Ist Ordinance is vested in the Execu- 
tive Council as provided by Section 38 of the 
Adhiniyam. According to clauses (iii) and (vi) 
of Section 37 of the Adhiniyam, the provision 
regarding the examinations leading to the de- 
grees, diplomas and certificates of the Univer- 
sity and the conduct of examination falls 
within the scope of Ordinances. 

33. The Ordinance published in the 
book referred to in paragraph 6 provides as 
to when the examinations shal] ordinarily be 
held. The relevant provisions of this Ordin- 
ance are reproduced below: 

“2. There will be an University Exa- 
mination in all subjects of each year of the 
5 Y. D. C. at the end of each semester i. e. 
ordinarily one in November and the other in 
April. 

3. Subject to the provisions of this Ordi- 
Dance, the scheme of examinations, the 
syllabus and text books if any, to be prescrib- 
ed or recommended in connection with the 
subjects for the examination covered by this 
ordinance and, the conditions on which the 
students shall be admitted to the said exa- 
mination shall be in accordance with the pro- 
visions made by or under the regulations to be 
made by the academic. Council after consider- 
ing the recommendations of the Board of 
Studies and the Faculty concerned.” 

34. On a plain reading of clause 2, 
what is imperative according to it is that 
there should be an examination at the end of 
each semester. The word ‘semester is not 
defined either in the Adhiniyam or any of 
the Statutes or Ordinances or Regulations. 
Thus, the dictionary meaning has to be ad- 


A.I. R. 


opted. The dictionary meaning of the word 
semester as given in the Websters New World 
Second College Edition is “l. a six month 
period; half year 2. either of the two terms, 
of about eighteen weeks each, which usually 
make up a school or college. year”. Keeping 
in view this dictionary meaning, the examina- 
tion at the end of each semester means at the 
end of each term. According to sub-clause 
(i) of clause 1 of the aforesaid Ordinance which 
reads thus: 

“(i) The course of study shall extend over 
a period of five ful] academic years and the 
academic year shall consist of two semesters.” 
there are two semesters, i. e. two terms each 
consisting of the half year of the academic 
year. I would, therefore, iterate that accord- 
ing to the fore-quoted clause 2, what is man- 
datory is the holding of examination at the 
end of the semester. The months of exami- 
nations mentioned in this clause bave been 
prefaced with the word ‘ordinarily’, Had the: 
intention been to make it a wooden rule that 
the examinations should be held only in 
November and in April, the use of word 
‘ordinarily’, which is destructive of that inten- 
tion, would not have been made. 

35. Regulation No. 8 
hereinabove reads thus: 


“8. Two examinations will be held every 
year, one in November and the other in April. 
The November and April Examination will be 
the First semester and the second Semester 
examinations respectively for students who 
start the Session in July. 


The April and November examinations 
will be the First Semester and the second 
Semester examinations respectively for stu- 
dents who start the session in December. 


36. On a correct reading of the fore- 
quoted Regulation also, its true interpreta- 
tion is nothing other than what I have con- 
cluded about the Ordinance Clause 2. Ac- 
cording to this Regulation also, the holding 
of examinations in November and April is pre- 
conditioned with the month of the commence- 
ment of the Sessions. This is: evident from the 
governing expression “for students who start 
the session in July” and “for students who 
start the session in December”. This interpre- 
tation makes sense also. One cannot be obli- 
vious that situation may arise due to which 
the session may not start in July or Decem- 
ber, or even when the session commenced 
as scheduled, for similar reason, it may not 
be possible to hold examination immediately 
at the end of the semester. It would be of 
significant relevance here to state that in the 
instant case itself on petitioners own show- 
ing, the session did not begin in July and 
began in August.. The draftsmen of the Ordi- 
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nance and Regulations have displayed prac- 
tical wisdom. The relevant clause of this 
Regulation has to be read to contain flexibi- 
lity regarding the months of examinations. 
This apart, even assuming that the language 
employed in the fore-quoted regulation makes 
it mandatory that examinations are to be held 
in November and.April, the regulation to that 
extent is invalid and cannot be given effect to. 
In view of what I have said in paragraph 9 
of this order, the Regulations rank below 
the Ordinances and it cannot be inconsistent 
with the Adhiniyam, the Statutes and the 
Ordinances and as such, in case of any clash 
between the Ordinance and Regulation, the 
latter has to be made to stand down. 

87. In the light of the aforesaid dis- 
cussion, the contention of the learned counsel 
for the petitioner that the holding of the 
impugned examination is in violation of the 
fore-quoted Ordinance and Regulation is re- 
pelled and the question No. (1) is answered 
in the negative. The question as to who is 
the authority competent to fix it is a different 
one. As observed by Raina, J. in paragraph 
17 of his order, the power to fix programme 
of examination in a situation for which the 
Regulation and the Ordinance do not speci- 
fically provide, was within the competence of 
the Executive Council as well as the Academic 
Council. The true effect of the fore-quoted 
Regulation No. 3 is that it is imperative that 
there must be two examinations in each acade- 
mic year, one after each semester, ordinarily 
one in November and the other in April pro- 
vided that the academic year commences M 
July. 

38. I would now turn to the con- 
sideration of question No. (ii) as formulated 
by me in paragraph 6 of this order. In the 
instant case, the examination programme in 
question has not been fixed either by the 
Executive Council or the Academic Council, 
but by the Kulpati vide his order dated 
10-10-1975, which is reproduced below:— 

“Keeping in view the fact that the date 
about commencement of examinations will 
have to be notified immediately and till then 
the meetings of Boards of Studies cannot 
be called, an emergency has arisen which 
requires immediate action to be taken. If the 
date of commencement is not notified im- 
mediately there would be unrest amongst the 
students. I, therefore, direct that the exa- 
minations will commence on 1-12-1975 as 
proposed by the principal. This action be 
reported to the Boards of Studies at their next 
meetings. 

Sd/- G. N. Tandon, 
10-10-1975.” 


(Extracted from File No. B. E./Exam-9/75 
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((Previous No. B. E./7+8)- of Examination 
Section of Jiwaji University, Gwalior, which 
was produced before us). 

39. It was contended by the learned 
counse] for the University that the Kulapati 
was competent to pass the aforesaid order in 
exercise of his powers under sub-section (4) of 
Section 15 of the Adhiniyam and relying on 
the Division Bench decisions. of this Court in 
Shivnarayan v. Vice-Chancellor, Sagar Uni- 
versity (AIR 1960 Madh Pra 208) and in 
Prakash v. Principal, S. B. R. P., College 
1965 Jab LJ 405 = (AIR 1965 Madh Pra 
217), it was further contended that this order is 
not open to judicial review. Raina, J. has agreed 
with the view taken by this Court in the 
aforesaid decisions and observed as under:— 

“In our view the Vice-Chancellor is the 
sole Judge of the existence of the emergency 
calling for immediate action and his discre- 
tion in the matter is not open to judicial re- 
view. The only limitation on bis 
power to act in an emergency is that he 
cannot under the cloak of an emergency usurp 
to himself the powers which the University 
authorities have not under the Act or the 
Statutes or Ordinances.” 

40. I agree with the latter part of the 
observation of Raina, J. as to the extent of 
the power exercisable by the Kulapati under 
the aforesaid sub-section, but as regards the 
earlier part of the observation. I am unable 
to persuade myself to agree with the view 
that the power of the Kulapati is absolute. In 
the light of the view I have taken in para. 5 
of this order, I do not propose to dilute much 
on this point. I shall just allude to it. 

Al. For an intelligent understanding, 
of the question involved, it would be useful 
to reproduce sub-sections (4), (5) and (6) of 
Section 15 of the Adhiniyam as follows:— 

“(4) If in the opinion of the Kulapati any, 
emergency has arisen which requires imme- 
diate action to be taken, the Kulapati shall 
take such action as he deems necessary and 
shall at the earliest opportunity thereafter 
report his action to such officer, authority, 
committee or other body as would have in the 
ordinary course dealt with the matter. 

Provided that the action taken by the 
Kulapati shall not commit the- University to 
any recurring expenditure for a period of more 
than three months: 

Provided further that where any such ac- 
tion taken by the Kulapati affects any person 
in the service of the University such person 
shall be entitled to prefer, within thirty days 
from the date on which such action as com- 
municated to him, an appeal to the Executive 
Council. 
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(5) On receipt of a report under sub-sec- 
tion (4) of the authority, Committee or body 
concerned does not approve the action taken 
by the Kulapati it shall refer the matter to 
the Kuladhipati whose decision thereon shall 
be final. 


(6) The action taken by the Kulapati 
under sub-section (4) shall be deemed to be 
the action taken by the appropriate authority 
until it is set aside by the Kuladhipati on a 
reference made under sub-section (5) or is set 
aside by the Executive Council on an appeal 
under the second proviso to sub-section (4).” 

(Emphasis supplied by me.) 

42. On a bare reading of the under- 
lined portion of the aforesaid sub-sections, it 
becomes evident that the power exercisable 
by the Kulapati is open to scrutiny by the 
Committee or Body competent to deal with 
the matter in the ordinary course and by the 
Kuladhipati. ‘ 

43. The decisions of this Court re- 
ferred to in paragraph 17 of this order relate 
to the consideration of sub-section (4) of Sec- 
tion 14 of the University of Saugar Act, 1946 
(hereinafter referred to as Saugar Act) to the 
extent it is quoted in decisions only.. 


44. At this stage, it would be pertin- 
ent to reproduce the relevant observations of 
the fore-referred earlier decisions of this Court: 
(i) AIR 1960 Madh Pra 208. 

“Under Section 14 (4) of the University 
of Saugar Act, 1946, the Vice-Chancellor is 
empowered to take immediate action in -any 
emergency without reference to the Executive 
Council. That sub-section provides: 

















“The Vice-Chancellor may, in any emer- 
gency which in his opinion requires that im- 
mediate action should be taken, take such 
action as he deems necessary, and shall at the 
earliest opportunity report his action to the 
authority which in the ordinary course would 
have dealt with the matter.” 

According to this provision, it is the Vice- 
Chancellor and the Vice-Chancellor alone 
who is concerned, and the intention of the 
framers of the Act is to leave the Vice-Chan- 
cellor the power to decide whether any emer- 
gency exists which calls for immediate action. 


The Court cannot enquire into the existence . 


of emergency or the propriety of the action 
taken by the Vice-Chancellor without refer- 
ence to the Executive Council. In this con- 
nection the observations made by the Supreme 
Court in Vice-Chancellor, Utka] University 
v. S. K. Ghosh, AIR 1954 SC 217 as to the 
limits of the power of the High Court to in- 
terfere in the decisions of an incorporated 
body like a University are pertinent.” 


ALR 


(ii) 1965 Jab LJ 405 = (AIR 1965 MP 217). 
“Now, Section 14 (4) is as follows: 
“The Vice-Chancellor may, in any emer- 

gency which in his opinion requires that im- 
mediate action should be taken, take such ac- 
tion as he deems necessary, and shall at the 
earliest opportunity report his action to the 
authority which in the ordinary course would 
have dealt with the matter.” 


It will be seen that under this provision the 
Vice-Chancellor can act only in a matter 
which any authority of the University is com- 
petent to deal with and if, in the opinion of the 
Vice-Chancellor, there isan emergency which 
requires immediate action in the matter with- 
out reference to the University authority con- 
cerned. The Vice-Chancellor is no doubt the 
sole judge of the existence of any emergency 
calling for immediate action and this Court 
cannot inquire into the existence of emergency 
or the propriety of the action taken by the Vice_ 
Chancellor without reference to the University 
Authority. But this Court can certainly exa- 
mine the legality of the action taken in the 
purported exercise of the power under S. 14 
(4) and see whether the Vice-Chancellor 
has taken action in.a matter which any of the 
University authorities was competent to deal 
with. The Vice-Chancellor cannot under the 
cloak of an emergency usurp to himself the 
powers which the University authorities have 
not under the Act, or the University Statutes 
or Ordinances.” 

The Saugar Act was not made available to us: 
it cannot be said whether it contained pro- 
visions similar to the second proviso of sub- 
section (4) and sub-secs. (5) and (6) of Sec- 
tion 15 of the Adhiniyam reproduced here- 
inabove. In view of this, these decisions can- 
not be relied upon for the view that the power 
of the Kulapati under sub-s. (4) of S. 15 of the 
Adhiniyam is absolute. With utmost respect, 
I would say that Raina, J. has also not con- 
sidered this aspect: of course he has referred 
to these provisions in a different context. 

45, I shall also deal with this point, 
ignoring the second proviso to sub-section (4) 
and sub-sections (5) and (6) of Section 15 of 
the Adhiniyam, and taking into consideration 
only the below-quoted sub-section (4) of Sec- 
tion 15 of the Adhiniyam: f 

“(4) If in the opinion of the Kulapati any 
emergency has arisen which requires imme- 
diate action to be taken, the Kulapati shall 
take such action as he deems necessary and 
shall at the earliest opportunity thereafter re- 
port his action to such officer, authority, com- 
mittee or other body as would have in the 
ordinary course dealt with the matter.” 

(Emphasis supplied) 
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It cannot be gainsaid that in view of the 
underlined portion in the aforesaid sub-sec- 
tion, the formation of the opinion by the 
Kulapati purely a subjective process and the 
law has provided for the opinion of the Kula- 
pati and not of the Court. 

46. The matter that when the forma- 
tion of the opinion is subjective is it liable to 
judicial review; if so to what extent and under 
what circumstances, had arisen before the 
Supreme Court in Barium Chemicals Ltd. v. 
Company Law Board (AIR 19867 SC 295), 
Rohtas Industries Ltd. v. S. D. Agarwal (AIR 
1969 SC 707) and in Rampur Distillery and 
Chemical Company v. Company: Law Board 
(AIR 1970 SC 1789) and the principle dis- 
cernible from all these decisions is that such 
opinion cannot be challenged except on the 
grounds of mala fide; but if in reaching such 
opinion, the relevant legislation is misappre- 
hended or relevant materia] is ignored from 
consideration or irrelevant material is con- 
_ |sidered, the jurisdiction of the Court to exa- 
mine the opinion is not excluded. Thus, in 
the setting and background of the principles 
enunciated in the fore-quoted authorities, it 
can well be said that the order of the Kula- 
pati under sub-section (4) of Section 15 of the 
Adhiniyam, bearing in mind that provision, 


only to the limited extent quoted above is- 


liable to the limited scrutiny as indicated 
above. The same conclusion is re-inforced 
by a decision of their Lordships of the Sup- 
reme Court in Union of India v. J. N. Sinha, 
AIR 1971 SC 40 which involved the con- 
sideration of the Fundamental Rule 56 (j) 
which read thus: 

“Notwithstanding anything contained in 
this Rule the appropriate authority shall, if it 
is of the opinion that it is in the public in- 
terest so to do have the abéolute right to re- 
tire any Government servant by giving him 
notice of not less than three months in writ- 
ing or three months pay and allowances in 
lieu of such notice. 

(i) if he is in Clasg I or class II Service 
or post the age limit for the purpose of direct 
recruitment to which is below 35 years, after 
he has attained the age of 50 years. 

(ii) In any other case after he has attain- 
ed the age of 55 years. 

Provided that nothing in this clause shall 
apply to a Government servant referred to 
in cl. (e) who entered Government service on 


or before 23rd July, 1966 and to a Govern- . 


ment servant referred to in clause (f).” (Quot- 

ed from AIR 1971 SC 40). 

The relevant observation in the decision is re- 

produced below: . 
“8. Now coming to the express words of 

Fundamental Rule 56 (j), it says that the ap- 


' that it is in public interest to do so. 


propriate authority has the absolute right to 
retire a Government servant if it is of the 
opinion that it is in the public interest to do 
so. The right conferred on the appropriate 
authority is an absolute one. That power can 
be exercised subject to the conditions men- 
tioned in the rule, one of which is that the 
concerned authority must be of the opinion 
If that 
authority bona fide forms that opinion the 
correctness of that opinion cannot be chal- 
lenged before Courts. It is open to an ag- 
grieved party to contend that the requisite ` 
opinion has not been formed or the decision 
is based on collateral grounds or that it is an 
arbitrary decision.” 


47. In the light of the aforesaid dis- 
cussion, question No. (ii) is answered in the 
affirmative. - 


48. The Kulapati is the principal ad- 
ministrative and academic officer of the Uni- 
versity. Sub-section (2) of Section 15 of the 
Adhiniyam which reads thus: 


“(2) It shall be the duty of the Kulapati 
to ensure that this Act, the Statutes, the Ordi- 
nances and the Regulations are faithfully ob- 
served and he shall have all powers necessary 
for this purpose.” 


casts an obligation on the Kulapati to ensure 
that the provisions of the Adhiniyam, Statu- 
tes, Ordinances and Regulations are faithfully 
observed, 


49. According to dictionary meaning, 
‘emergency’ means a sudden, generally un- 
expected occurrence or set of circumstances 
demanding immediate action. It was very 
much in the knowledge of the Kulapati that 
the academic year had commenced in the in- 
stant case in August and as such, it was not 
possible to hold the examination in Novem- 
ber. Thus, in the instant case, it was not a 
sudden or unexpected occurrence. There seems 
to be no conceivable reason as to why the 
Kulapati should not have taken steps in time 
to call the meeting of the concerned Council 
for fixing the examination programme, and 
should have waited till the Principal of the’ 
College reminds him aboutit. The provisions’ 
of Sec. 15 of the Adhiniyam cannot be in-' 
tended to permit the Kulapati to himself 
create an emergency so as to usurp the power 
which ordinarily under the provisions of the 
Adhiniyam, Statutes, Ordinances and Regula- 
tions, vest in the authority or Body or Com- 
mittee provided therein. As such, it is doubt- 
ful that the exercise of the power by the Kula- 
pati in the instant case can be said to be 
bona fide. It would be of significant rele- 
vance here to state that the Kulapati, without 
making any effort for calling the meeting of 
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the concerned Counci] makes a dogmatic 
statement in the impugned order that the 
meeting cannot be called. Section 15 (4) 
of the Adhiniyam permits the formation of 
the opinion of emergency from the circumst- 
ances existing, but does not permit the im- 
‘ Jagination of the circumstances for forming 
that opinion about emergency. Nothing has 
been placed on record to indicate why the 
meeting could not be called. From Letter 
No. B. E. (Exam./8637, dated 29th Septem- 
ber, 1975) from the Principal, Madhav Insti- 
tute of Technology and Science, Gwalior to 
the Registrar of the University (Page 29 


of the Paper Book) and the Office 
Note dated 24-9-1975, it is seen that 
the question of the examination pro- 


gramme was initiated in September, 1975. 
There is no material in this record (Univer- 
sity’s above referred file No. B. E./Exam.9/ 
75) that an attempt to call the meeting of the 
concerned Council was even made. Hence, 
there is a total absence of the material to 


support the statement in the impugned order 


of the Kulapati that the meeting could not be 
called. If on fixing an immediate date for 
the meeting, notices were issued and on that 
date, the meeting could not be held, the thing 
would have been different. The only ground, 
according to the impugned order of the Kula: 
pati for formation of opinion as to existence 
of emergency is “the meetings of Board of 
Studies cannot be called” and for which, as 
observed earlier there is no material. 

50. Brother Raina, J. has also observ- 
ed in paragraph 14 of his order that: “There 
is nothing to show that the action of- the Vice- 
Chancellor was not approved either by the au- 
thority concerned or any appeal was filed 
against the action taken by him to the Execu- 
tive Council. In these circumstances, the 
action of the Vice-Chancellor is not open to 
challenge in these proceedings particularly 
because it was within the competence of the 
authorities of the University, namely, the 
Academic Council and the Executive Coun- 
cil”. With due respect, I would say that there 
is no appeal provided against the order in 
question of the Kulapati. The right of appeal 
is given to a person who is in the service of, the 
University and against whom an order is pass- 
ed under sub-section (4) of Section 15 of the 
Adhiniyam. Further, there is neither an aver- 
ment in either of the returns, nor there is any 
material placed on record that the matter has 
been placed before the meeting of the Board 
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as directed inthe impugned order of the Kula- 
pati much less before the Council concerned. 
Had it been placed on record that the matter 
was already placed before the Council con- 
cerned and it had not indicated its disapproval 
in any manner whatsgever within a reasonable 
time, it could well be said that it has attained 
finality. In absence of any such material 
which it was the duty of the University to 
place, because in case the matter was in fact 
referred to the concerned Council, the mate- 
rial must be with the University this Court 
by putting a seal of finality to the order in 
question on the ground of presumed approval 
of the Academie Council or the Executive 
Council would be placing the concerned 
Council in an embarrassing situation with re- 
gard to its independent action on the order 
in question. ' 


51L Looking to the important ques- 
tion of law of general importance of the 
powers of the Kulapati under Section 15 (4) 
of the Adhiniyam and the extent of the Court’s 
power to examine its validity involved in the 
matter, I would have liked the matter to be 
placed before the Hon'ble the Chief Justice 
with a request for placing it before a larger 
Bench, but first for the reason that I am agree- 
ing in conclusion with Brother Raina, J. and 


‘second the gap in the commencing of the ses- 


sion and the holding of the examination is in 
keeping with the scheme of the fore-quoted re- 
gulation. Ordinarily, when the sessions com- 
mence in July, examinations are to be held in 
November. In the instant case, the session has 
begun in August and the examination which is 
held in December meets the required gap. 
Thus, no prejudice as such is caused to the 
students and, therefore, there is no justifiable 
reason to invoke the extraordinary powers of 
this Court to interfere with the impugned 
order of the Kulapati. 


52. In the result, the writ petition is 
dismissed, 


BY THE COURT 


53. The petition is hereby dis- 
missed. There shall, however, be 
no order as to costs in the circumstances of 
the case. The security amount shall be re- 
funded to the petitioner. 


Petition dismissed. 


cl 


END 
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dents. 
VEERASWAMI, C. J:— Respon- 


dents 4 and 5 in the Court below are the 
appellants. The first respondent had 
obtained a money decree against the first 
respondent in the Court below, one S. S. 
Fakir Mohamed, in O, S. No. 322 of 1963 
in the Court of the Subordinate Judge 
of Coimbatore. The decree was made on 
8th October, 1964, Fakir Mohammed, the 


judgment-debtor, a film producer, ran 
into debts, He was also carrying on 
business as a beedi merchant. On 19th 


February, 1968, Fakir Mohamed. and his 
son Habibur Rahiman, the third respon- 
dent, on the one hand, and the first ap- 
pellant Abdul Jabbar on the other, enter- 
ed into a partnership under the name and 
style of Majeeth Mark S. P. S. Beedi 
Factory, Coimbatore. Majeeth Mark 
S. P. S. Beedi Factory by partner Abdul 
Jabbar the first appellant, figures as the 
second appellant. Fakir Mohamed died 
on 18th January, 1972. His widow, the 
2nd respondent instituted O. S. No, 48 of 
1972 for dissolution of the firm and taking 
its account, Abdul Jabbar was a party- 
defendant in that suit. It ended in a con- 
sent decree which declared that the part- 
nership stood dissolved as on 18th Janu- 


ary, 1972, the day Fakir Mohamed died.. 


The accounts of the firm were filed in 
Court which were said to have establish- 
ed that no amount whatever was due to 
the late Fakir Mohamed from out of the 
firm, but he was only indebted with his 
son to the-tune of over Rs. 3 1/2 lakhs to 
Abdul Jabbar, The first respondent in 
the appeal took out execution of the dec- 
ree. He impleaded Fakir Mohamed 
(dead) as the first respondent, his widow 
and his son as respondents 2 and 3, Abdul 
Jabbar as the 4th respondent, and Ma- 
jeeth Mark S. P, S. Beedi Factory by 
partner Abdul Jabbar, as the 5th respon- 
dent. The petition for execution under 
Order 21, Rule 11 (2) of the Code of Civil 
Procedure, was to implead respondents 2 
to 5 in the Court below as legal represen- 
tatives of the first respondent, Fakir Mo- 
hamed and for appointment of a Receiver 
under Order 21, Rule 49 (2) of the Code 
to sell and collect the’ amounts earned by 


Fakir Mohamed in the Partnership busi-_ 


ness and to pay the same to the decree- 
holder in discharge of the decree-debt. 
‘The Court below granted both the pray- 
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ers, It was of the view that although 
Fakir Mohamed was the sole proprietor 
of Majeeth Mark S. P. S, Beedi, it be- 
came a Firm of Partnership as from 19th 
February, 1968, and that in view of the 
recital in the Partnership Deed, the part- 
nership could not be dissolved by the par- 
ties unless all the liabilities mentioned in 
the Schedule were discharged by Abdul 
Jabbar. The Court below thus thought 
that notwithstanding the death of Fakir 
Mohamed and the consent decree men- 
tioned by us, the partnership con- 
tinued since Abdul Jabbar had not 
discharged all the debts. This was the 
basis for the order the Court below made 
under Order 21, Rule 49 (2), since accord- 
ing to the Court below, Abdul Jabbar 
was in possession of Majeeth Mark S. P. S. 
Beedi Factory after the death of Fakir 
Mohamed, he was an intermeddler with, 
and in possession of the beedi business 
as a partner. The Court said that the 
4th respondent was in possession of part 
of the estate of the deceased. So it held 
Abdul Jabbar was a legal representative 
of the deceased Fakir Mohamed. 


2. The propriety of the order of 
the Court below making the appellants 
as the legal representatives of the de- 
ceased in the execution of the decree 
against them, and appointment of a Re- 
ceiver and other relief under Order 21, 
Rule 49 (2) made by the Court below, is 
questioned before us, 


3. The contention for the appel- 
lants was that in no view of the matter 
can they be regarded as the legal repre- 
sentatives of the deceased Fakir Moha- 
med. We are of opinion that ‘the appel- 
lants are right in their contention. A. 
“legal representative” as defined by Sec- 
tion 2 (11) of the C. P. C. is a person who 
in law represents the estate of a deceased 
person, and includes any person who in- 
intermeddles with the estate of the de- 
ceased, and where a party sues or is sued 
in a representative character, the person 
on whom the estate devolves on the death 
of the party so suing or sued, It is clear 
that the appellants do not represent the 
deceased, They are not his heirs. The 
first appellant is a stranger, and the se- 
cond appellant is the business which was 
once the property of the deceased and 
later on the firm of dissolved partner- 
ship. They are also not sued in a repre- 
sentative character. Nor has any estate 
of the deceased devolved on them. The 
only ground the Court below relied on 
to hold them to be legal representatives 
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of Fakir ‘Mohamed was ‘that. the first ap- 
pellant was in possession , of Majeeth 
Mark S. P, S. Beedi Factory and so was 
in possession of a part of the estate of 
the deceased; thus the first appellant in- 
dermeddled as a partner in the beedi 
business of the deceased as on 19th De- 
cember 1968, 4 years after the decree 
was made in favour of the decree-holder. 
The first appellant’s stand is that the 
partnership stood dissolved on 18th Jan- 
uary, 1972, the day Fakir Mohamed died, 
the debt due to the decree-holder was 
not one shown in the schedule of the 
partnership of the firm, the firm was 
called upon to discharge through the first 


‘appellant, and the firm had nothing to do 


with the decree debt. The appellants also 
contend that the first . appellant was in 
possession of the beedi business Majeeth 
Mark S. P. S. Beedi Factory after the 


` death of Fakir Mohamed not as his repre- 


sentative, but in his own right and in ac- 


. cordance with the terms of the compro- 
‘mise decree in O, S. No, 48 of 1972. We 


we 


jassailable, If 


. [possession of the business could be 


. [Mad LJ 82) = 


think, the stand of the appellant is un- 
the first appellant is 
in possession of the second appel- 
lant business, it is not as an intermeddler 
of the estate of the deceased Fakir 
Mohamed, but in his own right, and ad- 
verse to the estate of the late Fakir 
Mohamed. Unless the first apenas 
sai 
to be in a representative capacity that 


_|he represented the estate of the deceased 


by interposing in its administration and 
getting into possession of it, it cannot be 
said that he was an intermeddler within 
the meaning of Section 2 (11) of the 
Code. It may be that the expression ‘legal 


intermeddles with the estate of a deceas- 
ed partner. But, as held in Chockalingam 
Chettiar v, Karuppan Chettiar, (1948-1 
(AIR 1948 Mad 386) the 
intermeddling must involve the assump- 
tion of a representative capacity in rela- 
tion to an estate, and not in assertion of 
a claim of right adversely to the estate 
of the deceased. The possession of the 
second appellant beedi business în the 





- hands of the first appellant is not, there- 


fore, as an intermeddler so as to make 
the first appellant and also the second 
appellant as legal representatives of the 
deceased. The first appellant’s possession 
is traceable to the formation of the firm 
of partnership between the deceased and 


` his son on the one part, and the first ap- 


pellant on the other, and after the death 
of*Fakir Mohamed and dissolution of the 


U. Abdul Jabbar v. Manonmani Pictures ` 


representative’ includes any person who . 


A.I. R. 


partnership to the terms of the consent 
decree in O. S. No. 48 of 1972. We hold, 
therefore, that the appellants cannot be 
regarded as the legal representatives of 
the deceased Fakir Mohamed, 


4, The order of the Court below 
under Or, 21, Rule 49 (2) is also defec- 
tive. Rule 49, as we understand itg lan- 
guage, applies only to an existing part- 
nership, and not a dissolved one. Sub-rule 
(2) of the rule speaks of an application 
of the holder of a decree against a part- 
ner, and the Court making’ an order 
charging the interest of such partner in 
the partnership property and profits with 
payment of the amount -due under the 
decree. That can have reference only to 
an existing partnership, It is even more 
clear’ by reference to sub-rule (3) which 
gives liberty to the other partner or 
partners to redeem the interest charged, 
or in the case of a sale being directed, to 
purchase the same. Where at the time, . 
execution is sought the firm is dissolved 
and no longer in existence, the provisions 
in the Partnership Act for winding ‘up its 
business in the way mentioned therein 
will apply. Order 21, Rule 49 (2) will 
have no application. The Court below, in 
our opinion, is not right in its view that 
the rule will apply also to a dissolved 
firm. In some part of the judgment of 
the Court below it was stated that the 


partnership, notwithstanding the death of. 


Fakir Mohamed, continued to. exist... For 


‘taking that view it relied on paragraph 4 


of Ex. B-1 which was the Deed of Partner- 
ship, which said that the Partnership 
shall not be dissolved by parties unless 
and until all the liabilities mentioned in 
the schedule thereto were discharged by 
party of the second part, namely, the first 
appellant, and that if the partnership was 
put an end to by the parties of the first 
part, that is to say, Fakir Mohamed and 
his son Habibur Rahiman, the party of 
the second part, the appellant, should 
continue the business till all the amounts 
due to him were fully realised. We do. 
not agree with the Court below that this 
statement of the Partnership Deed 
amounted to the position that even though 
Fakir Mohamed died, still the firm of 
Partnership will continue. This clause in 
the partnership deed was inserted for the 
security of the first appellant who had 
advanced moneys to the firm. It does not 
appear also that the decree debt in ques~. 


ion was included in the recital. of the 


Partnership. In one place in the’ order 
of the Court below it was observed that-- 


-the consent, -decree in O. Ss. No. 48 of 1972 


ro “age hha? 
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was collusive. ‘That decree declared that 
the partnership stood dissolved as on the 
date of death of Fakir Mohamed. There is 
no basis whatever in the record to support 
the observation of the Court below that 
the consent decree was collusive. 
not in dispute that there were stili large 
outstandings due from the erstwhile firm 
to the- first appellant. Since we are of 
the view that the firm stood dissolved, the 
order made by the Court below under 
Order 21, Rule 49 (2) cannot be sustained. 
N. S. Ramaswami, J. in Mrs. P. Subbiah 
v. Venkatathiru’ Muthuraja, ((1975) 88 
Mad LW 354) opined that O. 21, R. 49 
applied to an existing firm, and not a dis- 
solved or erstwhile one. We concur with 
him, 
5. The appeal is, therefore, allow- 
ed with costs. 
Appeal allowed. 
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(A) Wakf Act (1954), Section 55 — 
Civil P. C. (1908), Section 92 — Wakf — 
Suit for removal of trustee — “Considera~ 
- tions. | £ 


If a suit under Section 55 (2) of the 
Wakf Act has been filed, then it should 
be for the vindication of a public right. 
Even then, 
camouflaged with such a request or relief. 
It must be genuine desire on the part of 
the litigant to expose public rights. In 
‘deciding whether a suit falls within Sec- 
tion 92, the Court must go beyond the 
_ reliefs and have regard to the capacity 
in which the plaintiffs are sulng and to 
the purpose for which the suit was 
‘brought. Further, in such cases, it Is very 
necessary to substantiate fully the allega- 
tlons as to the breach of trust or compel 
the Court reasonably to give a direction 
to the trustees in management to pro- 
perly administer the trust. If elther or 
both of the above requirements are not 
fully made out, then the very basis of 
the suit under Section 55 ofthe Wak? Act 


“*(Against decree of Sub. J., Nagapattinam 
in O.cS. No. 36 of 1968, D/- crate, 
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It -is” 


the action should not be: 
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or under Section” 22 of the Civil PC: 
would fail. (Para 7) 
The plaintiffs have to establish the 
necessity for reframing a scheme, but can- 
not rest content by alleging that the trust 
has -been mismanaged, the law is clear 
that the mere fact that some mismanage- 
ment has resulted through the misconduct 
of the trustees is not a ground to modify 
a scheme which contains provisions, 
which, ‘if properly worked out, are suffi- 
cient to protect the interest of the trust. 
(Para 7) 
Held, that in the absence. of objective 
evidence, about malversation or mis- 
feasance on the part of the trustees, the 
subjective satisfaction of the Court with- 
out even a full probe into the evidence 
on the conduct of the trustee cannot go a 
long way to prompt the Court to remove 
, as the primordial consideration in 
such circumstances is the interest of- the 
institution. The plaintiffs miserably fail- 
ed to let in any evidence touching upon 
the motive of the defendant in the matter 
of the administration of the trust pro- 
perty. Thus no case had been. made out 
by the plaintiffs for the removal of the 
defendant on the ground that the interests 
of the trust and its administration so re- 
quired. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1974 SC 2141 = (1975) 1 SCR 790 7 
AIR 1925 Mad 1070 = 1925 Mad WN 505 
11 
aE 1918 Mad 56(2) = 1918 Mad WN 
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am 1916 Mad 530 = 28 Ind Cas 479 
7, 12 


G. Ramaswami and V. Sridevan, for ce 


Appellant; S. K. Ahmed- Mearan, M. I. 
Mearan Sahib, Abdul Hadi and S. A. Sattar 
Sayeed, for Respondents. 
RAMAPRASADA RAO, J.:— The de- 
fendant in O. S. No. 36 of 1968 on the 
file of the Court of the Subordinate Judge 
of Nagapattinam, is the appellant. Under - 
Ex. A-I, dated 16-12-1904 Sikkandar 
Rowther, the common ancestor of the par- 
ties before us, executed a deed of Wakf 
endowing considerable agricultural pro- 
perties, both Nanja and Punja of an extent 
of about 179.17 acres for the purpose of 
performance of certain chárities and inci- 


` dentally directing the muthavalis func- 


tioning under the Wakf -deed to divide 
the 6/16 of the net income after expend- 


. ing for the charities amongst his own 


descendants. The balance of 10/16th ° 
Share of the net income was to be spent 
towards the performance of moulooth on a 


` prescribed date at a prescribed place, at 


372 Mad. [Prs. 1-3] 


which the prescribed quantity of rice 
Pulav should be cooked for distribution 
among the poor, the relatives and the 
friends. Similarly, a moulooth for the 
distribution of food to all Muslims and 
miskins present at the Nagor Andavar 
Vasal should be prepared and so distri- 
buted. Besides the agricultural properties, 
premises No. 35, Therupalli Street, in- 
cluding certain moveables were endowed 
for the purpose of performance of the 
obligations under the trust. Under Exhi- 
bit A-2, a friend of Sikkandar Rowther, 
by name Vanjoor, Madar Sahib, executed 
another Wakf deed on 27-6-1914; thus 
creating an accretion to the original Wakf, 
the purposes, however, are to a similar 
effect excepting for the fact that Briyani 
rice of a particular quantity should he 
cooked and distributed to the poor and 
the relatives of Sikkandar Rowther on 
every anniversary of his. Under Exhi- 
bit A-1 Sikkandar Rowther appointed 
himself as the first trustee and gave 
directions as to the succession of trustees. 
He left behind him three sons, two daugh- 
ters and provided for the trusteeship 
devolving on one of his male descendants, 
who is capable of properly managing the 
endowment. There is a provision for re- 
moval of an incapable trustee or a trustee, 
who has become unfit to hold the office. 
One Bava Mohideen assumed such 
management of irusteeship in or about 
1915. According to the plaintiffs in the 
action; who claimed to be interested in 
the trust as descendants of Sikkandar 
Rowther, Bava Mohideen was not manag- 
ing the affairs of the trust property. A 
suit O. S. No. 188 of 1934 was filed in the 
Court of the District Munsif, Naga- 
pattinam, against the said Bava Mohideen 
complaining about such mismanagement. 
But the contesting and the interested par- 
ties settled their differences and under an 
agreement dated 26-3-1934, it was agreed 
that Bava Mohideen, Haleeth Rowther, 
one other son of Sikkandar Rowther and 


Mohammad Ghouse, the daughter’s son of. 


Sikkandar Rowther, should look after the 
Wakf by turns. Soon after Haleeth Row- 
ther died. Again troubles arose. The 
difference had to be referred to the arbi- 
tration of the Village Headman, ‘one 
Mohammad Kasim, who gave an award on 
2-2-1941. In connection with the award, 
there were two litigations, one was filed 
by Mohammad .Ghouse, the daughter’s 
son of Sikkandar Rowther for passing a 
decree in terms of the award. One Mai- 
moon Sharifa Beevi, daughter of Haleeth 
Rowther, who is the second respondent 
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herein, was also a party in that suit. It 
is unnecessary to refer to the other par- 
ties in that action and the other connected 
litigations. The second litigation object- 
ing to the award passed by Mohammad 
Kasim was filed by Bava Mohideen 
himself under O. P. No. 72 of 1943. The 
suit filed by Mohammad Ghouse (O. S. 
No. 18 of 1941) was decreed and Bava 
Mohideen’s petition to set aside the award 
was dismissed. The Wakf apparently was 
satisfactorily functioning under the terms 
of the award and in relation to the 
management of its properties till Bava 
Mohideen died on 30-3-1953. We may 
state that between 1943 and 1953 Bava 
Mohideen, one of the sons of Sikkandar 
Rowther was, in joint management along 
with Mohammad Ghouse, the appellant 
herein during that period. After the 
death of Bava Mohideen Mohammad 
Ghouse became the sole trustee. There- 
after disputes arose between the descen- 
dants of Sikkandar Rowther and a spate 
of litigation started. 


2. Jamila Ammal, one of the 
descendants of Bava Mohideen filed a suit 
against Mohammad Ghouse for rendition 
of accounts and for payment of her share 
in the net income of the properties as per 
the deed of trust. This suit had a che- 
quered career and it is still pending 
in the Subordinate Court. Mohammad 
Ghouse, the appellant, in turn filed a suit 
against some of the descendants of the 
common ancestor for recovery of posses- 
sion of the trust properties in their pos- 
session. This is reported to have been 
decreed in 1975. Thereafter two suits 
were filed by respondents 1 and 2 against 
the appellant for an account of the trust 
monies and for other reliefs. They are 
O. S. No. 66 of 1965 and O. S. No. 5 of 
1969. It is reported, however, that both 
have been dismissed for default. The 
present suit by respondents 1 and 2, who 
are the daughter’s daughter’s son and the 
son’s daughter of late Sikkandar Rowther, 
is a suit for declaration that Mohammad 
Ghouse, the appellant herein, who is also 
a daughter's son of the ancestor, ig not a 
fit and proper person to be a trustee of 
the Wakf properties and for removing 
him from trusteeship from the Sikkandar 
Rowther Wakf and for framing a scheme 
for the proper management of the same. 


3. The defendant raised various 
contentions. He would say that the trust 
created by Sikkandar Rowther, is. diffe- 
rent from the trust created by Van- 
joor Madar Sahib and a common suit 
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in relation to both would amount to mis- 
joinder of causes of action. After refer- 
ring to the litigations summarised by us, 
the defendant would say that in the 
course of his administration, he had been 
obstructed in various ways, by the plain- 
tiffs and other descendants of Sikkandar 
Rowther. He complains of malversation 
of trust funds by the plaintiffs and would 
add that he had been performing the obli- 
gations under the trust as prescribed in 
the Wakf deed and explains the reason as 
to why he could not pay the beneficiaries 
under the trust as directed. Since the 
trust properties were affected by adverse 
seasonal conditions and, particularly, dur- 
ing the cyclone in 1952, he had to ad- 
vance large sums of money for the pre- 
servation of the trust properties and 
would claim that as on date of the suit, 
large sums are yet to be recouped by him 
from the trust and it was in those cir- 
cumstances, payments to the beneficiaries 
were not feasible. He would also take 
up the legal contention that the main 
issue in the case revolves upon the non- 
distribution of the net income to the 
beneficiaries and that by itself would not 
be a ground for filing the present suit 
either under Section 92 of the Civil P. C. 
or under the provisions of the Wakf Act. 
He claims that the real income got from 
the lands has been shown from time to 
time in the return sent to the Wakf Board 
and they are all reflected in his regular- 
ly kept accounts. The suit is neither bona 
fide nor filed in the interests of the trust 
and the relief for removal of the appel- 
lant as Muthavalli is a misconceived re- 
medy, which is asked for by the plaintiffs- 
respondents, On the above pleadings, the 
following issues were framed for trial: 


1. Is the suit bad, for want of con- 
sent of the Advocate-General under Sec- 
tion 92, Civil P. C.? 

2. Is the suit bad for misjoinder of 
causes of action for the reasons stated in 
paragraph 9 of the written statement? 


3. Is the suit unsustainable for the 
reasons stated in paragraphs 4 and 5 of 
the written statement ? 

4. Is the judgment in O. S. No. 18 of 
1941 of this Court and the appeal there- 
from binding on the plaintiffs ? 

5. Has the defendant failed to per- 
form the charities prescribed under the 
Trust deed property or at all and is he 
liable to be removed for- that reason from 
trusteeship ? 

6. Is the defendant guilty of mis- 
management, malversation of Trust funds 
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or other misconduct as alleged in the 
plaint and is he liable to be removed 
from trusteeship for that reason? 

7. Is the framing of a scheme neces- 
sary for any of the reasons set out in 
the plaint? ; 

8. Have the plaintiffs no interest in 
the Trust created by Vanjoor Madhar 
Sahib and are they not entitled to file the 
suit in respect thereof ? 

9. Has the suit not been instituted in 
the interest of the Trust and is it un- 
sustainable for that reason ? 

10. Is the consent of the Wakf Board 
not valid? — 

11. To what relief, if any, are the 
plaintiffs entitled ? 

4, Additional 
25-9-1970, 

1. Is a single suit brought for fram- 
ing of a scheme for the two Wakfs con- 
tained in the two deeds of 16-12-1904 and 
27-6-1914 maintainable ? 

2. Is the suit under Section 92, Civil 
P. C. sustainable with reference to the 
6/16th share of the income distributable 
among the beneficiaries ? 

3. Whether the suit is barred by time? 

5. Though many of the above 
issues have been framed, the primary 
question which arises for consideration in 
this case, is, whether the plaintiffs have 
come to Court as disinterested persons or 
persons championing their own cause as 
the ultimate bereiciaries, who are benefit- 
ed in the distritution of 6/16th share of 
the net income from the Wakf amongst 
the descendants of Sikkandar Rowther. 
Secondly, the question is the. defendant’s 
conduct and his course of administration 
is such whether he had made himself 
unfit as a trustee, who ought to be re- 
moved from the trusteeship of the Wakf. 
Thirdly, whether an occasion has been 
made out for the framing of a scheme, as 
it is alleged that the Wakf has been im- 
properly managed. 

6. The defendant in his written 
statement has brought out that it is the 
private interest of the beneficiaries as a 
whole and the plaintiffs in particular, 
which have. prompted them to come to 
Court for his removal. It is not in dis- 
pute that the manner in which the net in- 
come has to be distributed amongst the 
descendants is still the subject-matter of 
adjudication in Courts of law and that it 
is impossible for any trustee, under the 
present circumstances, to take upon him- 
self the responsibility of any such distri- 
bution pending such final adjudication. 
The appellant would put to the forefront 


Issues framed on 
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is lurking in the minds of the beneficiaries 
that is responsible for the present suit. 
He complains that one of the plaintiffs is 
occupying one of the trust properties and 
they are obstructing him in the matter of 
the normal performance of the moulooth 
at the scheduled place. The defendant 
has also taken steps for evicting the 
plaintiffs from the Wakf properties and 
in conclusion would say that the suit is 
not at all bona fide and has not béen filed 
in the interests of the. trust at all and that 
it is only due to malice and ill-will 


against the defendant that the present 


action has been initlated. 


T: Though the consent of the Wakf 
Board has been obtained under S. 55 (2) 
of the Wakf Act, yet the principle run- 
ning in the vein of this process contem- 
.. plated in suits filed under Section 92, 
Civil P. C., and under Section 55 of the 
Wakf Act of 1954 govern the present 
situation. From an overall appreciation 
of a given situation, it should be made 
clear that if a suit under Section 55 (2) of 
the Wakf Act has been filed, then it 
should be for the vindication of: a public 
right. Even then, the action should not 
be camouflaged with such a request or re- 
lief. It must be a genuine desire on the 
part of the litigant to expose public 
rights. It is in this view that the Su- 
preme Court said in Parmatmanand 
Saraswati v. Ramji Tripathi, (AIR 1974 
SC 2141) that it is not every suit claim- 
` ing the reliefs specified in the section that 
can be brought under the section but only 


- 
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that it is the present dissatisfaction which’ 


the suits which, besides claiming any of. 


the reliefs, are brought by individuals as 
Tepresentatives of the public for vindica- 
tion of public rights and in deciding whe- 
ther a suit falls within Section 92, the 
Court must go beyond the reliefs and 
bave regard to the capacity in which the 
plaintiffs are suing and to the purpose 
for which the suit was brought. Further, 
in cases like this, it is very necessary to 
substantiate fully the allegations as to 
the breach of trust or compel the Court 
reasonably to give a direction to the 
trustees in management to properly ad- 
minister the trust. If either or both of 
the above requirements are not fully 
made out, then the very basis of the suit 
under Section 55 of the Wakf Act or 
under Section 92 of the Civil P. C. would 
“fail, 





The Supreme Court made it clear > 
-in the very same decision as above that-. 


even if all other ingredients of a suit” 


under Section 92, Civil P. C. are made out, 
it should be brought out that the plain- 
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tiffs are not suing to vindicate the right 
of the public, but are seeking for a de- 
claration of their individual or personal 
tights or the individual or personal rights 
of any other person or persons in whom 
they are interested in such circumstances, 
thé suit would be outside the scope of 
Section 92, Civil P. C. Yet again, the 
law is clear that the mere fact that some 
mismanagement has resulted through the 


` misconduct of the trustees is not a ground 


to modify a scheme which contains provi- 
sions, which, if properly worked out, are 
sufficient to protect the interest of the 
trust, (Vide Venkatarama Chetty v. Thiru- 
vengadathan Chetty, (AIR 1916 Mad 530). 
Even on the third point posed by us for 
consideration, the plaintiffs have to estab- 
lsh the necessity for reframing a scheme 
but cannot rest content by alleging 
that the trust has been mismanaged. It 
is in the background of the above well 
laid principles, we should consider next 
as to what are the grounds on which a 
trustee. of a public trust could be: removed. 
We could do no better than the quote. 
from Mulla on the Principles of Moham- 
madan Law (Sixteenth Edition at p. 215). 
The learned author says: i 


“A mutawalli may be removed by 
the Court on proof of misfeasance or 
breach of truth, or if it is found that he 
is otherwise unfit to hold the’ office, 
though the founder may have expressly 
directed that he. should not be removed 
In any case.’ 

What exactly has been urged by the 
plaintiffs in the instant- case is that no 
proper accounts have been . maintained, 
that the moulooth has not been performed 
properly, that the distribution of the net, 
Income by the descendants has not been . 
properly made and that a reserve has not . 
been maintained as directed in the trust. 

In so far as the above grounds of attack 

are concerned, the: lower Court’ found that 
the. moulooth was performed -properly 
and the non-distribution of the: net income 
to the descendants could not be made, 

since the High Court is in seisin òf the 
matter and while the proceeding is thus 

pending, the plaintiffs cannot ask for a 
parallel relief in the present suit and the 

defendant cannot be charged for non-pay-"- 
ment of their share of the income and 
that cannot form a ground for removing 
him from trusteeship. 


8. The only other surviving 
grounds of attack are whether the ac- 
cusation of the alleged improper main- 
tenance of accounts is true and whether: 


iat ne 
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the defendant as trustee failed in his’ 
obligation in not keeping a reserve amount, 
for the purpose of ultimate distribution 
of the net income to the sharers as direct- 
ed. - The plaintiffs’ case is that for a con- 
siderable length of time, the beneficiaries 
had not been paid, and that he had been 
consistently appropriating a major part 
of the. income towards the moneys ad- 
vanced by him, for the preservation and 
upkeep of the trust. This, according to 
the plaintiffs, is an act, which savours of 
mismanagement and has to be taken into 
consideration by the Court to find out 
whether he should’ be ‘removed -from 
trusteeship, 


9. At this stage, it would be neces- 
sary to scrutinise the evidence let in in 
this case and find out whether there has 
been a malversation of trust funds or 
other such allied misconduct on the part 
of the trustees. The defendant has pro- 
duced his accounts as also various docu- 
ments such as lease deeds executed by 
him to show what probably would be the 
income from the trust. 

wesee (Evidence omitted) .....-.. 
The “finding of the learned Judge that 
though the trustee did not pay the bene- 
ficiaries, he should have set apart and 
‘segregated a certain amount for payment 
to the beneficiaries, is an uncharitable re- 
mark, since. the case of the defendant that 
there was no such available surplus for 
distribution because of the debts of the 
Wakf and these accounts have not been 
scrutinised and adjudicated upon by the 
Court below. The account books filed into 
Court from 1948 to 1970 have not been 
looked into and examined in a manner 
known to law. The learned Judge him- 
self admits that the defendant may not 
be liable for non-payment of the income 
to the -beneficiaries in the present suit as 
matters stand. In such a nebulous and 
uncertain state of affairs, the contradic- 
tory findings of the Court below that even 
though misappropriation has not been 
proved, there are circumstances which 
throw suspicion on the conduct of the 
defendant and. the accounts maintained by 
him appear to be unjustified is not based 
on acceptable evidence. This is not a 
case In which the Court categorically 
finds that the defendant was encumber- 
ing the trust properties by systematical- 


ly incurring expenses beyond the limits. 
of its income. There is no express find-’ 
ing either that the continuance of the de- 7 


fendant as trustee would endanger the 
interest of.the institution. -As was point- 
ed out by our Court in Zamindar of 


Md. Ghouse v. Md. Yusuf? ‘Ramapraseda Rao J.) 


[Prs. 8-10] 


Kalahasti v. Ganapathi Iyer, 
Mad 56 (2)): 


"It ig not however every mistake or 

neglect of duty or inaccuracy of conduct 
that will induce a Court to remove a 
trustee. The acts of omissions must be 
such as to endanger the trust property or 
to show. a want of honesty, or a want 
of proper capacity to execute the duties 
of the office or a want of reasonable fide- 
lity.” 
In the absence of such continuous, dis- 
honest, designed and motivated activities 
of a trustee, which would impair the 
corpus of the trust, and shake its founda- 
tion, it would be difficult for this Court 
and particularly, due to the wavering 
findings of the Court below, to agree 
with it that the plaintiffs have made out 
a case for removal of the trustee. 


10. It is in the light of such evi- 
dence let in in this case that we should 
now take up the contention of Mr. Ahmed 
Meeran, who harped upon the alleged 
mismanagement of the defendant in the 
light of the non-distribution of the 6/16th 
part of the net income to the descendants 
of the donor. Though the account books 
are in Court, the plaintiffs did not request 
for a scrutiny of those accounts; but | 
they did not go anywhere near it for. the 
Purpose of a probe to find that a case of 
misappropriation or malversation has been 
made out. Arguments are built on bare 
suspicion and nat on established facts. A 
person can only produce the accounts 
maintained by him and if the opponent 
wants to surcharge the other on such ac- 
counts, he should make a case by a. deep 
study and a scrutiny of such accounts, but 
should not rest content by criticising 
them without even looking into them. 
Mr. Meeran repeats the argument urged 
by the plaintiffs in the lower Court and 
would say that the plaintiffs did make out 
a case for removal of the trustee. His 
accent was on the non-distribution of the 
net income of the descendants. Apart 
from the fact that such an assertion is 
indicative of the private interest of the 
plaintiffs for which purpose no suit either 
under Section 92, Civil P. C. or under 
Section 55 of the Wakf Act is maintain- 
able, the plaintiffs have not even estab- 
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. lished reasonably that their apprehension 


about the accounts is justified. The role 
played by the plaintiffs is that they 
accused the defendant. They do not go - 
into the accounts. They do not prompt 
the Court to find that the expenses in- 
curred by the trustee are not justified. 


. 
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They also conceded that the manner of 
distribution of .the available surplus, if 
any, is still to be adjudicated upon by 
this Court. But yet they would seek for 
a removal of the trustee on vague, un- 
certain and unproved allegations. 

11. Reliance is placed upon a deci- 
sion in S. Veeraraghava v. V. Partha- 
sarathy, (AIR 1925 Mad 1070). There, the 
Full Bench of our Court laid down a salu- 
tary principle for removal of trustees and 
the Bench held thus: 


“Once a person accepts an office of 
trusteeship the one governing considera- 
tion in his mind, the ruling motive for 
all actions, the one principle by reference 
to which all his acts should be deter- 
mined, is the interest of the institution 
and that alone. Persons who, though 
holding a fiduciary position allow their 
actions to be promoted by any other con- 
siderations, motives, principles are as such 
guilty of breach of trust as persons who 
may be found actually guilty of mis- 
appropriating property belonging to the 
trust. Even though the evidence in a case 
against the trustees may not be sufficient 
to warrant, generally speaking, their re- 
moval from office on the ground of mis- 
conduct or negligence, still- their removal 
may be ordered if, in the opinion of the 
Court, such removal is necessary in the 
interests of the trust to be administered.” 
It is, therefore, clear that in the absence 
of objective evidence, about malversation 
or misfeasance on the part of the trustee, 
the subjective satisfaction of the Court 
without even a full probe into the evi- 
dence on the conduct of the trustee can- 
not go a long way to prompt the Court 
to remove him, as the primordial conside- 
tation in such circumstances is the inte- 
rests of the institution. The plaintiffs 
have miserably failed to let in any evi- 
dence touching upon the motive of the 
defendant in the matter of the administra- 
tion of the trust property, as he is doing. 
We have to say that in this case no case 
has been made out by the plaintiffs for 
the removal of the defendant on the 
ground that the interests of the trust and 
its administration so requires. 

12. We have already referred to 
the conflicting observations made by the 
Court below, which has not definitely 
stated and found that the defendant’s 
actions as trustee and in relation to the 
Wakf are such that the Court is reasonably 
prompted to remove him from the trust. 
We do not find, in the instant case any 
proof. of such misconduct which throws 
light upon the misconduct of the trustee 
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in the administration of the trust. We 
have already referred to the decision in 
Venkatarama Chetty v. Thiruvengadathan 
Chetty, (AIR 1916 Mad 530) and observed 
that mere mismanagement is not enough 
to modify a scheme. Further, in the 
view that we hold that the plaintiffs did 
not make out a case of mismanagement 
or misconduct on the part of the defen- 
dant, and that no clear and acceptable 
evidence has been let in to bring out that 
the interests of the institution require the 
removal of the defendant, the plaintiffs’ 
case fails in this behalf. As it is not 
necessary, therefore to modify the scheme, 
as the defendant is prima facie conduct- 
ing himself in-accordance with the scheme 
and the wakf deed, we do not feel justi- 
fied in accepting the alternative prayer of 


the plaintiffs for the modification of the 


scheme as well. 

13. In the result, the judgment 
and decree of the trial Court are set aside, 
the suit is dismissed and the appeal is 
allowed with costs. 

Appeal allowed, 
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Madras Steelware Industry, Madras, 
Petitioners v. The Joint Chief Controller 
of Imports and Exports, Madras and 
others, Respondents. 

W. P. No. 993 of 1975, D/- 10-10-1975. 

(A) Constitution of India, Art. 359 (1) 
— Declaration of emergency on 25-6-1975 
followed by Presidential Order D/- 27-6- 
1975 — Effect of — Right of person ‘to 
move Court for enforcement of rights 
under Articles 14, 21 and 22 are taken 
away till emergency lasts. 

The Presidential Declaration dated 
27-6-1975 effectively debars the petitioner 
from raising any contention based on 
Article 14 of the Constitution even as res- 
pects executive discrimination against 
him. Till so long as the emergency lasts, 
therefore, the petitioner will not be heard 
in any Court of law, to say, even if it 
were a fact, that he has been unjustly dis- 
criminated against by the Joint Chief Con- 
troller of Imports and Exports in the 
matter of release orders. _ (Para 16) 

(B) Imports and Exports Control Act 
(1947), Section 3 — Import Trade Control 
Hand Book for 1971-72 — Fact that au- 
thority has issued release order in respect 
of stainless steel sheets for two subse- 


GT/HT/C70/76/KSB 
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quent years does not mean that it should 
also issue it. for the previous year 1971-72. 
The reason is that for purposes of 
import policy each year forms a separate 
unit by itself of licensing procedure. It 
would not, therefore, do to rely on the 
action of the licensing authority for one 
year as a binding precedent for any other 
year even as respects the same importer. 
(Para 17) 

© Evidence Act (1872), Section 115 

— Promissory or equitable estoppel — 
Doctrine of — Does not apply to repre- 
sentations and assurances by Government 
or its officers acting on its behalf. AIR 
1974 SC 2325, Foll. (Paras 18, 19) 


(D) Imports and Exports Control Act 
(1947), Section 3 — Release order issued 
by Joint Controller of Imports and Ex- 
ports under mistaken: belief that condi- 
tions for its issue were satisfied — He has 
power to cancel the order even in absence 
of specific conferment of power to rectify 
mistakes, 


_ There is no juridical compulsion that 
for every error committed by an autho- 
rity there should be some specific confer- 
ment by the legislature of a relative 
power of rectification. (Para 24) 


(E) Imports and Exports (Control) 
Act (1947), Section 3 — Import Trade 
Control Hand Book for 1975-76; Para. 292 
— Cancellation of release order — Power 
of Licensing authority — Nature of — 
Power to cancel is available in respect of 
release orders passed subsequent to con- 
ferment of power even though they relate 
to previous years. 


The power conferred by para. 292 on 
the licensing authority is avowedly meant 
for cancellation of release orders made by 
him earlier. If the orders disclose any 
errors of the kind mentioned in that para- 
graph, the power exists, here and now, to 
cancel such orders. The power, in its 
nature, is exercisable in praesenti. It is 
clear that it is meant to be exercised with 
reference to past acts, which had culmi- 
nated in orders already passed. The 
power of cancellation, in this sense, is 
essentially a backward-looking power. 
This being the nature of the power, it 
cannot be regarded as having retrospec- 
tive effect merely because, for the exer- 
cise of that power, something that had 
already taken place, must, per force, fall 
within its term of reference. When the 
power of rectification, in this sense, is 
presently exercised, it may have conse- 
quences relating to the past actions. but 
those are results which are necessarily 
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within the contemplation of the law, as a 
concomitant of the exercise of the power. 
(Para 29) 

(F) Constitution of India, Article 245 

— Power to enact retrospective law — If 


and when can be exercised by subordi- . ` 


nate rule making authority or body — 
Question essentially depends upon scope 
of rule-making power. W. P. Nos. 344 and 
435 of 1969 (Mad), Dissented from. 

There is no law or constitutional 
principle, which prevents a supreme le- 
gislative body from conferring on the rule- 
making authority the power to pass rules 
with retrospective effect. If the power is 
there, and can be found to exist in the 
enabling statute, the rule making autho- 
rity, as the donee of that power, has the 
requisite statutory warrant to pass retros- 
pective rules. AIR 1975 SC 1429, Rel on; 
W. P. Nos. 344 and 435 of 1969 (Mad), 
Dissented from. (Para 33) 

While elected legislatures have in- 
herent power to make retrospective Acts, 
a rule-making authority can do so only if 
the scope of its rule-making power in- 
cludes the making of retrospective rules. 
It is all a question as to what the Legis- 
lature, as the donor of the rule-making 
power, intended to convey, and this inten- 
tion can be gathered from the enactment 
either through express words or by neces- 
sary intendment. There is, however, one 
recognisable limit to the lengths to which a 
rule-making authority can stretch its re- 
trospective rules. That limit is inherent in 
every piece of subordinate legislation. It 
is this: the rules cannot be more retros- 
pective than the parent Act itself. This 
is the only limit that can be laid down as 
a matter of principle. For the rest, one 
has only to look to the enabling statute 
to see whether the power of retrospective 
rule making exists and, if so, to what 
extent, (Para 35) 

(G) Constitution of India, Art. 226 — 
Mandamus against Licensing authority — 
Joint Chief Controller issuing release 
order in favour of petitioner without. can- 
cellation of columns 7 and 9 — It has 
power to withhold it from issuing it in 
final form that is after cancellation of 
columns 7 and 9 — Joint Chief Controller 
is not functus officio with reference to 
incomplete release order and therefore no 
mandamus could be issued against him to 
issue it in final form. (Paras 39 to 41) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1429 = 1975 Tax LR 1751 

34 
AIR 1974 SC 2325 = (1975) 1 SCC 21 18 
(1974) 2 Mad LJ 53 . 36 


378 Mad. [Prs. 1-4] 


(1969) W. P. Nos. 344 and 435 of 1969 

(Mad) 33 
AIR 1968 SC 718 = (1968) 2 SCR 366 

18, 19 

AIR 1954 SC 158 = 1954 SCR 547 31 

1951 AC 837 = (1951) 2 All ER 278 18 

1949-1 KB 227 = (1948) 2 AL ER 767 18 


(1848) 12 QB 120 = 116 ER 811 30 


R. Krishnamurthi, for Petitioners; 
S. M. Ali Mohammad, for Respondents. 


ORDER :— This writ petition relates 
to a question concerning the allotment to 
the petitioner of a certain quantity of im- 
ported stainless steel sheets for the year 
1971-72 by the Joint Chief Controller of 
Imports and Exports, Madras. 


2. The laws governing our coun- 
try’s imports and exports have grown, 
over the years, into a vast, complex, and 
highly esoteric lore. There are different 
laws for different imports, different laws 
for different exports, different laws for 
different years, different procedures for 
different purposes and different authori- 
ties with different powers. This bewilder- 
ing variety of laws and regulations is 
brought together under departmental 
publication — one compilation relating to 
policy and another relating to procedure. 
They are popularly known as the ‘Red 
book’ and the thand book’ respectively. 
Each year has its own operative red books. 
Each year has its own separate hand 
book. I have leafed through a few of 
these annuals. I dare say that the people 
in the Government to whom it is given 
to enunciate the Policy and draw up the 
procedure, year in year out — are doing 
their darnedest to make their meaning 
clear in their compositions. But my own 
efforts at understanding their writings 
have left me with the impression that to 
all but the most highly gifted analyst of 
‘forensic prose these ponderous volumes 
must for ever remain dense and im- 
penetrable. One must have a mind like 
a card index or, better still, a data-pro- 
cessing machine, for finding his way 
through the labyrinth of classifications 
and cross-references, headings and sub- 
headings, footnotes and marginal notes, 
Arabic numerals and Roman numerals 
and a host of other drafting devices em- 
ployed in these year books. I confess that, 
unminded by learned counsel on either 
side, I could hardly have. been able.to get 
at the pattern of the relevant provisions, 
much less their rationale. Even with 
their assistance, I cannot say I have had 


a comprehension of the full measure of- 


the red book or the -hand book, from 
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cover to cover. But I have endeavoured 
to understand such part of the literature - 
as relates to stainless steel sheets which 
forms the subject-matter ofthis writ peti- 
tion. 


3. The import of stainless steel 
sheets has, for some years past, been sub- 
ject to stringent regulations. The basic 
policy behind the restrictions remained 
more or-less unchanged for a long time. 
There was, however, a shift in the year 
1971-72, not so much in the policy of con- 
trol but as respects points of procedure. 
Before 1970-71, the import of: this com- 
modity was permitted, in a limited way 
and for specified uses, on application by 
actual users for the grant of direct import 
licences in their own individual names. 
In 1971-72, with the policy of restriction 
remaining the same, there was an altera- 
tion of the procedure which the actual. 
users of stainless steel sheets had to 
follow for obtaining their quota of im- 
ported goods. 


4, On the-basic question of import 
entitlement, the red book for 1971-72 de- 
clared what had been a long standing 
feature of import policy, namely, that the 
import of stainless steel in any form was 
banned for industries engaged in the 
manufacture of domestic ware, 
etc, Import was however allowed for a 
few well defined objects. One of them 
was to provide the raw material for the 
manufacture of hospital equipments, such 
as, operation tables, surgical instruments 
etc. Even to those selected industries, al- 
lotment of imported goods would be made 


only on application to the concerned’ ` 


licencing authority, namely, the Joint. 
Chief Controller of Imports and Exports. 
The application had to be accompanied by 
a certificate from the concerned sponsor- 
ing authority, that is, the Director of In- 
dustries of the State, to the effect that 
the applicant had the requisite items of 
machinery in which to utilise the import- 
ed raw material. To quote the hand-book 
for 1971-72, the Director of Industries 
will have to'certify “that the Unit has at 
least the following items of machinery in 
possession and installed: © 


“@) Heavy duty double action power 
press 100 tonnes capacity; 

(ii) Ply Wheel hand press No. 8; 

(iii) Beach drilling machine 1/3” 
capacity; 

(iv) Bending brake; 

(v). Guillotine shear: 

(vi) Argon Arc Welding set: 

(vii) Grinding/buffing machine 


dia. 


utensils ` 
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(viii) Flexible shaft grinders 1 No. and 
spray painting equipment.” 
Under this scheme for import of stainless 
steel sheets, as laid down in the red book 
for 1971-72, actual users of the product 
did. not have to take out a direct licence 
for import on their own individual ac- 
count. Nor did they need to have to 
apply for release of the requisite foreign 
exchange for any such imports. Their 
requirements, on the contrary, were to be 
met by a system of distribution of the 
imported commodity procured in bulk by 
the Minerals and Metal Trading Corpora- 
` tion of India, which falls within the des- 
cription of a ‘canalising agency.’ Under 
this system of import distribution, it was 
for the M. M. T. C. to apply for the re- 
quisite allocation of foreign exchange to 
pay for the necessary imports for all the 
actual users of the raw material. Apart 
_from stainless steel sheets, there were 
other classes of goods whose imports were 
regulated and canalised by the system of 
distribution through public sector canalis- 
ing agencies, The red book for 1971-72 
accordingly provided for different methods 
of allotment for different classes of cana- 
lised imports. So far as stainless steel 
sheets were concerned, the allocation of 
imports to actual users was to be by al- 
lotment, made by the M. M. T. C. But 
‘effective control over distribution and 
allotment by the M. M. T. C. continued to 
vest with the licensing authority, namely, 
the Joint Chief Controller of Imports and 
Exports, by the expedient of release 
orders, To elaborate, actual users had to 
apply to the Joint Chief Controller for 
_ release orders, and it was only after ob- 
- taining these release orders that they 
¿could approach the canalising agency for 
allotment and delivery of the imported 
. goods, in’ accordance with the release 
orders. . 


> 5. The Hand book of Rules and 
Procedure for the year 1971 detailed more 
or less a uniform procedure for the allot- 
ment of canalised imports of every kind 
by public sector agencies. The procedure 
accordingly applied. to the canalised im- 
ports of stainless steel sheets as well. 
Paragraph 97(3)(d) of the Hand book 
provided that application was to be made 
by the actual user unit direct to the 
licensing authority, concerned. The licens- 
ing authority would then consider the ap- 
plication on merits, in terms of the im- 
port policy in force. Ifthe authority was 
satisfied that the application was in order, 
it would proceed. to “grant the release 
order in favour of the applicant.” A copy: 
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of the release order would also be ad- 
dressed to the canalising agency concern- 
ed. The release order would be in the 
pro forma exhibited i in Appendix 34 of the 
hand book. 


6. The writ Tiie is running | 
what is styled as a small scale Industrial 
unit from 1962 onwards. The Unit is 
engaged in the manufacture of hospital 
and surgical instruments from imported 
stainless steel sheets. Till 1970-71, the 
petitioner had been obtaining his require- 
ments of imported raw materials by direct 
import licences from the Joint Chief Con- 
troller of Imports and Exports, Madras. 
When, in 1971-72, the scheme of stainless 
steel imports was modified enabling ac- 
tual users to apply for allotment of im-` 
ported stainless steel sheets through the 
M. M. T. C., the petitioner applied for al- 
lotment of a certain quantity of these 
sheets to the Joint Chief Controller. The 
petitioner also registered its allotment 
with the M. M. T.C. The petitioner's ap- 
plication before the Joint Chief Controller 
was filed on 27-3-1972. On 30-3-1974, the 
Joint Chief Controller issued a release 
order, more or less in terms of the pro 
forma set out in Appendix 34 in the hand 
book of procedure for 1971. 


7. The release order contained 
many provisions, set out in numbered 
paragraphs, described as columns. Column 7 
contained a declaration to the effect that 
the release order was being issued to the 
petitioner subject to the condition that a 
valid ‘SSI’ (that is, Small Scale Indus- 
tries) Registration certificate was pro- 
duced to the Joint Chief Controller, and 
the particular endorsement in column 7 
got cancelled. Column 7 further declared 
that the M. M. T. C. would not deliver 
the raw material to the petitioner until 
the endorsement in column 7 was duly . 


cancelled by the Joint Chief Controller. ‘ 


over hig own seal and signature. There 
was yet another condition under the re- 
lease order, and that was set out in 
column 9. This column stipulated that ~ 
the valid IVC (Income-tax Verification 
certificate) number should be produced by 
the petitioner before the Joint Chief Con- 
troller as another pre-condition for ob- 
taining the release order. 


8.- It appears that even as early as 
27-3-1972, when applying for Sen 
of stainless steel sheets for 1971-72, the 
petitioner had filed before the Joint Chief 
Controller copies of the Small Scale In- 
dustry certificate and the Income-tax 
verification certificate, for purposes of re- 
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ference. Even so, when the release order 
dated 30-3-1974, in terms, asked for these 
certificates, the petitioner once again ob- 
tained copies thereof and forwarded them 
to the Joint Chief Controller along with 
‘the release order, with a request that the 
latter may cancel columns 7 and 9 and 
re-issue the release order in final form so 
that the petitioner might present the same 
to the M. M. T. C. for actual delivery of 
ne allotted quantity of imported mate- 
rial. 


Steelware Industries 


9. The petitioner made the above 
request to the Joint Chief Controller on 
24-1-1975. He wrote a reminder on 19-2- 
1975. There was, however, no reply. The 
release order was not re-issued to the 
petitioner, but was continued to be re- 
tained in the office of the Joint Chief Con- 
troller. In point of fact, it stil] remains 
with the Joint Chief Controller. 


10. The petitioner alleges in his 
affidavit that he was anxious to get his 
allotment of imported stainless steel sheets 
from the M. M. T. C. and utilise them in 
proper time in the manufacture of hos- 
pital equipment. But this aim, according 
to the petitioner, was thwarted by the 
Joint Chief Controller’s refusal or neglect 
to re-issue the release order. Hence the 
present writ petition for the issue of a 
Writ of Mandamus directing the Joint 
Chief Controller to return to the peti- 
tioner the release order dated 30-8-1974, 
after duly cancelling columns 7 and 9 
therein. 


11. It was pointed out in the writ 
petition, inter alia, that while the Joint 
Chief Controller had withheld the re- 
lease order, as aforesaid, for 1971-72, he 
had issued release orders for the two 
succeeding years 1972-73 and 1973-74. It 
was further pointed out that the release 
orders issued for 1972-73 and 1973-74 did 
not contain any conditions such as those 
that were found mentioned in columns 7 
and 9 of the release order for 1971-72. 


12. The petitioners affidavit in 
support of the writ petition is not clear 
as to why the Joint Chief Controller 
should have withheld the release order 
for 1971-72. According to the petitioner, 
there could possibly be no reason for this 
attitude of the authorities considering that 
the petitioner, for his part, had complied 
with all the conditions provided for under 
the red book and hand book for 1971-72, 
for the allotment of imported 
steel sheets. 
. 13. In answer to the rule nisi 
issued inthe case, a counter affidavit, 


stainless ` 
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sworn to by the Deputy Chief Controller 
of Imports and Exports, Madras, has been 
filed on behalf of the respondents. ‘This 
counter affidavit stated that the reason 
for withholding the release order was the 
subsequent discovery by the authorities 
that the petitioner was not entitled to any 
release order for 1971-72. According to 
the counter affidavit, the release order 
was issued on 30-3-1974, in the first 
instance, without ascertaining whether the 
petitioner had complied with all the con- 
ditions prescribed in the red book. In 
particular, it was claimed that the peti- 
tioner had not installed in his production 
unit any of the 8 items of machinery, 
which under the'terms of the policy laid 
down in the red book for 1971-72, the 
petitioner had to set up within that licens- 
ing period. It was stated in the counter 
affidavit that the petitioner’s own spon- 
soring authority, namely, the Director of 
Industries, Madras had reported that the 
petitioner had acquired the requisite 
items of machinery only subsequent to 
1971-72, that is, in August 1973. It was 
accordingly submitted that the release 
order dated 30-3-1974, granted by the 
Joint Chief Controller in the first instance, 
had been made without proper verifica- 
tion. It was also mentioned, by way of 
information, that appropriate proceedings 
were even now being taken by the Joint’ 
Chief Controller to cancel the petitioner’s 
release order dated 30-3-1974. 


14, The petitioner filed a reply 
affidavit, wherein the contended, inter alia, 
that the licensing authority had no 
power to cancel the release order dated 
30-3-1974. According to the petitioner, 
the Joint Chief Controller must be taken 
to have satisfied himself about the pro- 
priety of issuing the release order when 
he did so on 30-3-1974. In any case, the 
Joint Chief Controller having issued the 
release order was thereafter estopped 
from going back on it. The petitioner 
further contended that in the case of cer- 
tain other stainless steel manufacturing 
units, similarly placed like the petitioner, 
the Joint Chief Controller of Imports and 
Exports had finally issued the relevant 
release orders after due cancellation of 
columns 7 and 9, although the said units 
did not possess all the requisite items of 
machinery in their respective units dur- 
ing the relevant licensing period. Ac- 
cording to the petitioner, this act of the 
Joint Chief Controller in singling out the 
petitioner for differential treatment 
amounted to a hostile discrimination 
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which was inconsistent with Article 14 of 
the Constitution and hence void. 

15. To the petitioner’s reply affi- 
davit, as aforesaid, the respondent filed a 
rejoinder, with the leave of Court. This 
rejoinder mainly related to the question 
whether the Joint Chief Controller had 
practised: discrimination as between the 
petitioner and other units similarly placed. 
While admitting that in the one of two 
cases cited. by the petitioner the Joint 
Chief Controller had finally issued the re- 
lease orders, it was however explained 
that there was no favouritism involved 
in such grants, considering that the issue 
of the said release orders was in virtue 
of certain interim orders passed by the 
Andhra Pradesh High Court in writ peti- 
tions filed by the Units in question. 

16. The last point regarding dis- 
criminatory treatment may be disposed of 
even without going into its merits. This 
can be done, for the nonce, by reference 
to the proclamation of emergency declared 
by the President of India on 25-6-1975, 
followed by a further declaration dated 
27-6-1975 made by the President under 
Article 359 (1) of the Constitution. The 
avowed constitutional effect of these de- 
clarations is that ‘the right of any person 
to move any Court for the enforcement 
of the rights conferred by Articles 14, 21 
and 22 of the Constitution and all pro- 
ceedings pending in any Court for the 
enforcement of such rights shall remain 
suspended for the period during which 
the proclamation of the emergency dated 
25-6-1975 as well ag the earlier proclama- 
ition dated 3-12-1971, were both in force. 
The Presidential Declaration quoted above 
effectively debars the petitioner from 
-jraising any contention based on Article 14 
of the Constitution even as respects ex- 
ecutive discrimination against him. Till 
So long as the emergency lasts, therefore, 
the petitioner will not be heard in any 
Court of law, to say, even if it were a 
fact, that he has been unjustly discrimi- 
nated against by the Joint Chief Control- 
ler of Imports and Exports in the matter 
of release orders. 

17. Mr. B. Krishnamurthi, learned 
counsel for the petitioner, sought to make 
a point of the fact that the Joint Chief 
Controller had thought fit to grant re- 
lease orders to the petitioner for the im- 
mediately following periods, 1972-73 and 
1973-74, and argued that the decision 
could not be different for 1971-72. It 
seems to me, however, that for purposes 
of import policy each year forms a sepa- 
rate unit by itself of licensing procedure. 





Imports & Exports [Prs. 14-18] Mad. 381 - 


It would not, therefore, do to rely on the 
action of the licensing authority for one 
year as a binding precedent for any other 
year, even as respects the same importer. 
There is also a practical aspect to be 
noticed. Licensing is not always a grim 
and unrelenting jurisdiction. I believe a 
Joint Chief Controller may permit him- 
self an occasional smile. And it might 
well be that he had smiled on the peti- 
tioner in 1972-73 and 1973-74. But this 
does not mean that he should do so again 
for 1971-72. Under the Red Book, he can 
only smile from year to year. 


18. Mr. Krishnamurthi next urged 
that the Joint Chief Controller having 
issued the release order on 30-3-1974, in 
the first instance, cannot be heard to say 
just at present that what he did earlier 
was quite invalid. According to learned 
counsel, the Joint Chief Controller cannot 
withhold the final issue of the release 
order and retain the document in his 
hands, by taking advantage of the fact 
that the petitioner had filed the papers 
in his office for the purpose of cancelling 
columns 7 and 9 in the release order. 
According to Mr. Krishnamurthi, in the 
events that happened, the Joint Chief 
Controller was estopped in law from 
questioning the validity of the release 
order which he had himself earlier 
issued. Learned counsel relied, for this 
position, 6n the ruling given by the Su- 
preme Court in Union of India v. Indo 
Afghan Agencies Ltd., 1968-1 SCWR 553 = 
AIR 1968 SC 718. The following observa- 
tions of Shah J. in that judgment were 
quoted—. 





“We are unable to accede to the con- 
tention that the doctrine of executive 
necessity releases the Government from 
honouring its solemn promises relying on 
which citizens have acted to their detri- 
ment.” 


The judgment in the above case drew 
heavily from the views expressed by 
Denning, J., as he then was, in Robertson 
v. Minister of Pensions, (1949) 1 KB 227. 
The later trend of authority on the subject 
would, however, seem to have taken a 
different course not only in this country, 
but even in England. The more accept- 
able view, at the present moment, would 
seem to be that the doctrine of promis- 
sory, or equitable estoppel does not apply 
to representations and assurances by the 
Government or by officers acting on its 
behalf. In Asst. Custodian of Evacuee 
Property v. Agarwala, (1975) 1 SCC 21 = - 
(AIR 1974 SC 2325), for instance, our 
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Supreme Court has recently expressed 
the view that the doctrine adumberated by 
Denning J. in Robertson v. Minister of 
Pensions, (1949) 1 KB 227: is not good in 
law in view of the later decision of the 
House of Lords in Howell v. Falmouth 
Boat Construction, 1951 AC 837. 


19. Even otherwise, it is not clear 

as to how the doctrine of promissory 
. estoppel would apply to the present case. 
It seems extremely doubtful to .regard 
the making of a release order as a pro- 
mise, properly so called, or as an act 
founded on a promise. Having regard to 
the nature of the policy propounded in 
the red book and the administrative pro- 
cedure codified in the hand book, there 
seems to me to be no scope at all for any 
'one to imply a ‘promise’ of any sort on 
ithe part of the Joint Chief Controller of 
[Imports and Exports to issue a release 
order.. ‘In any case, the petitioner has, not 
claimed, much less established, that on 
the basis of the release order initially 
issued to him on 30-3-1974, he had re- 
ordered his own affairs to his detriment. 
Unless the element of detriment is proved, 
‘Ithe person aggrieved cannot rely on the 
plea of promissory estoppel. See the 
passage in. Union of India v. Indo Afgan 
Agencies Ltd., AIR 1968 SC 718, already 
quoted. The facts in this case do not 
show that the petitioner had suffered any 
detriment at all relying on the issue of 
the release order dated 20- -2-1974. The 
petitioner has not even pleaded that in 
between his application dated 27-3-1972 


and the release order dated 30-3-1974 he- 


had scheduled his time table of produc- 
tion in his factory in the. hope and ex- 
pectation that he would obtain a release 
order for 1971-72. The position, on the 
contrary, is that no man is entitled, as of 
right, to a release order. The petitioner 
must have- known it only too well, consi- 
dering that his Unit could not boast of 
the installation of the prescribed items of 
machinery in 1971-72, for the release 
order to.be granted. It may be that at 
the time when the Joint Chief Controller 
issued the release order, in the first in- 
stance, on 30-3-1974, he should have cor- 
rectly verified whether the petitioner had 
satisfied all the conditions therefor, in- 
jcluding the one relating to the installation 
of machinery. The fact that for some 
reason, or for no reason, the Joint Chief 
Controller had not done so cannot, in my 
opinion, estop him from verifying or -re- 


verifying at the time of the re-issue of ` 


the said release order whether any of the 
conditions had been ‘satisfied in the case. 


-20. Mr. Krishnamurthi pointed out 
that even at the time the Joint Chief Con- 
troller issued his release order on 30-3- 
1974, he must have had the report of the 
sponsoring authority, before: him. ‘The 
record shows that the Director of Indus- 
tries, Madras, as the sponsoring authority, 
had addressed the Joint Chief Controller 
on the subject of ‘installation of machi- 
nery in the petitioner’s unit in two letters 
dated 15-10-1973 and 30-1-1974. 


21. The first letter informed that 
the petitioner’s unit “are in possession of 
all the machineries contained in Item I. 
(iii) of the Schedule C of Appendix 41 of 
I. T. C. Policy Book.” Apparently, the 
Director of Industries felt that this certifi- 
cate was quite appropriate for. the licens- 
ing period 1973-74, for in the same letter 
it was clearly stated that ‘the machines 
have been acquired in August 1973 only.’ 
In the next letter dated 30-1-1974, the 
Director of Industries reported that al- 
thiugh the petitioner’s industrial unit wag 
claimed to be in existence since 1962, it 
had “ordered for all the 8 items of machi- 


` neries only during August 1973, and ac- 


quired them and installed thereafter.” - 
The letter ended with the suggestion that ` 
‘tthe firm’s application for the period 
April-March 1971-72 and 1972-73 may be 
decided by you as per the policy.’ 

22. Mr. S. M. Ali Mohammad, 
learned Junior Central Government 
Standing Counsel, appearing for the Joint 
Chief Controller, argued that the above 
correspondence from the Director of In- 
dustries does not help the petitioner at 
all, On the contrary, they supported the 
Joint Chief Controller’s stand that, in the 
events that happened, the petitioner was 
not entitled to any release order for 
1971-72. earned counsel pointed out the 
important requirement in the red book for 
1971-72 which stipulated that the applica- 
tion by the actual user to the Joint Chief 
Controller for allotment of imported stain- 
less steel sheets must be ‘accompanied by 
a certificate from the sponsoring autho- 
tity to the effect that the Unit in 
question was installed and is in possession 
at least of the 8 items of machinery enu- 
merated in the schedule’. 
Mr. Ali Mohamed, this important require- 
ment has not been fulfilled by the . peti- 
tioner in 1971-72. The report “of the 
Director of Industries clearly stated that 
the petitioner had acquired the machinery 
only in August.1973. In these events, no 
release order ought to have been pro- 
perly issued at all for 1971-72. The re- 


“lease order dated 30-3-1974 was issued 


According toh, 
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under a mistake, apparently without re- 
gard to the report of the Director of In- 
dustries. 

23. Mr. Krishnamurthi, however, 
argued that even on the footing that the 
release ofder dated 30-3-1974, had been 
issued by the Joint Chief Controller.under 
a mistaken assumption that the petitioner 
had installed the items of machinery even 
during the licensing period 1971-72, yet, 
such a mistake cannot be pleaded by the 
Joint Chief Controller for withholding the 
release order from being finally issued to 
the petitioner. Mr. Krishnamurthi fur- 
ther contended that the Joint Chief’ Con- 
troller had no power under the law to 
cancel a release order once issued. Ac- 
cording to Mr. Krishnamurthi, the power 
of rectifying a mistake must be specifical- 
ly conferred by the law on the authority 
concerned. 


24. I do not think I can subscribe 

to this view, on principle. There is a 

sense in which the power to rectify mis- 

takes in release orders can be traced to. 

reside within the four corners of the very 
power to draw up those release orders. 

A mistake or error is, by definition, some- 

thing which has no business to persist, for, 

on all accounts, it ought never to have 

been committed in. the first place. If, for 

instance, some one were to say that two 

plus two makes five, he doeg not there 

‘by commit himself irretrievably to any 
position based on that wrong addition; it 

is open to him to correct himself, pre- 

sently, ` After all, mistakes are meant to 

be rectified when discovered. If to err 

is human, it is not less human to correct it. 

The processes available for carrying out 

the correction may be many and various. 

_One`may do so by the simple expedient 
of using an eraser; or by scoring out the 

_ error and inserting the correction, or by 
affixing a correction slip; or by drawing 
up a table‘of errata, or corrigenda; or by 
composing ‘a formal rectification order. 
The process adopted in any given case 
may be simple and even primitive; it may 
be elaborate and procedurally sophisti- 
cated. But the basic urge in all is the 
same. Rectification or correction is what 
tmistakes fairly ery aloud for, every time. 
In this view, there is no juridical compul- 
sion that for every error-committed by 
an authority there should be some specific 


conferment by the legislature of a rela~. 


tive power of rectification. 


25. Mr. Ali Mohamed pointed out 
that the despatch of the release order to 


the petitioner on 30-3-1974, was palpably : 
against the import policy in. so far. as Se 
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had been granied when the petitioner had 
not installed the required machinery in 
his factory in the licensing period. This 
means that not only was the release order 
a mistake, it was also invalid. This plea, 
in my view, precisely fits in with the con- 
cept of nullity, familiar to lawyers. The 
argument is, that the licensing authority 
had no jurisdiction ta issue a release order 
to a unit which had not installed the pres- 
cribed items of machinery for production, 
and if nevertheless, a release order had 
been given in their absence, that order 
must certainly be a nullity. An order 
passed. in such circumstances must be 
regarded in the eye of the law, as non- 
existent. It would seem that no overt 
effort is even needed to set it aside. To 
avoid an order which is ab initio void, 
the law does not require tha institution 
of any distinctive proceeding for th2 spe~ 
cial purpose of annulling it. Annullabi- 
lity, it would seem, may be pleaded at 
any place, at any time, in any proceed- 
ing, whether direct or collateral, and ‘the 
Court can accept that plea and mould the 
relief in any form. See the discussion in 
Ammon Rubenstein’s Jurisdiction and Il- 
legality’, (1965) pages 4 to 7. 

26. Mr. Ali Mohamed also invited 
my attention to paragraph 292 of the Im- >` 
port Trade Control Hand Book for 1973-74 
and identical provisions in the hand books 
for 1974-75 and 1975-76. I quote below 
the relevant paragraph from the Jatest 
hand book, for 1975-76: 

(292) Cancellation of Release Order:— 

(1) The licensing authority may cancel 
a release order issued for allotment of 
imported goods through a public sector 
agency, or otherwise render it ineffective: 

(a) If the release order fhas been 
granted through inadvertence or mistake 
or has been obtained by fraud or mis- 
representation; 

(b) if the release order has been 
granted contrary to the rules or the im- 
port policy in force; 

(c) if the holder of the release order 
has committed a breach of any condition 
of the release order: 


(d) if the licensing authority is satis- 


‘fied that the release order will not serve 


the purpose for which it has been grant-~' 
ed; and 


-(e) if the release order holder has. 
committed a breach of any law or rules 


.and regulations relating to the pore or 


export of goods. 


(2) The licensing authority may also 
suspend the operation of a release order,- 
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pending investigation into one or more of 
the allegations mentioned in sub-para. (1). 


(3) Before taking any action under 
sub-paras. (1) and (2) above, the release 
order holder will be given a reasonable 
opportunity of being heard in the matter.” 


27. Mr. Ali Mohamed relied on 
clauses (a) and (b) above quoted, and 
urged that they confer ample power on 
the Joint Chief Controller to cancel a re- 
lease order once granted, either on the 
ground that it was vitiated by an error or 
on the ground that it had been issued 
without proper regard to the relevant 
Policy or rules. 


28. Mr. Krishnamurthi argued that 
paragraph 292 of the hand book cannot be 
relied upon to support the impugned 
action of the Joint Chief Controller in 
the present case. Mr. Krishnamurthi ex- 
plained that paragraph 292 was intro- 
duced in the Hand Book in 1973-74, there 
_ being no such provision in the Hand Book 
for 1971-72. Learned counsel urged that 
the power to cancel a release order is a 
substantive power and not a matter of 
procedure, merely, and paragraph 292 
conferring such power for the first time 
in 1973 could not be invoked retrospec- 
tively with reference to a release order 
relevant for 1971-72. 


Mr. Ali Mohamed, on the other hand, 
contended that although the release order 
appertained to 1971-72, it was governed 
by the procedure which was actually in 
force on the date on which the said order 
happened to have been issued. In this 
.view according to Mr. Ali Mohamed, the 
petitioner could not escape from the pro- 
Visions of paragraph 292, which, admitted- 
ly, was in force at the time when the re- 
lease order dated 30-3-1974 was issued. 
According to Mr. Ali Mohamed, the 
power to cancel a release order on the 
ground of a mistake or for any other rea- 
son was available under the law with re- 
ference to all release orders passed subse- 
quent to the conferment of the relative 
power. 


29. I am inclined to agree with 
the position urged by Mr. Ali Mohamed 
but on different reasoning. Paragraph 292 
of the Hand book bears analysis. The 
power conferred by that paragraph on 
the licensing authority is avowedly meant 
for cancellation of release orders made by 
him earlier. If the orders disclose any. 
errors of the kind mentioned in that para- 
graph, the power exists, here and now, 
to cancel such orders. The power, in its 
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nature, is exercisable in pracsenti. It is 
clear that it is meant to be exercised with 
reference to past acts, which had culmi- 
nated in orders already. passed. The power 
of cancellation, in this sense, is essentially 
a backward-looking power. There cannot, 
by definition, be any cancellation of a 
future order. There cannot be a cancel- 
lation of an order which hag not already 
‘been made. This being the nature of the 
power, it cannot be regarded as having 
retrospective effect merely because, for 
the exercise of that power, something 
that had already taken place, must, per 
force, fall within its term of reference. 
When the power of rectification, in this 
sense, is presently exercised, it may have. 
consequences relating to the past actions. 
but those are results which are neces- 
sarily within the contemplation of the 
law, aS a concomitant of the exercise of 
the power. 

30. This idea of backward looking, 
forward acting power has been well 
brought out in an English case, the Queen 
v. St. Mary Whitchappel, (1848) 12 QB 
120 = 116 ER 811. The question in that 
case arose as to the applicability of a sta- 
tute authorising the removal of destitute 
widows from a parish. The argument was 
that the Act applied only to those 
women who had become widows subse- - 
quent to the passing of the statute. This 
contention however, was repelled. 

31. The observations of Lord Den- 
man, C. J. in that case deserves to be 
noticed— 


"It was said that the operation of the 
statute is confined to persons who have 
become widows after the Act was passed 
and that the presumption against a re- 
trospective statute being intended support- 
ed this construction. But we have before 
shown that the statute is in its direct ope- 
ration. Prospective as it relates to future 
removals only and that it is not properly 
called a retrospective statute because a 
part of the requisite for its action is 
drawn from a time antecedent to its pass- 
ing.” 

There is thus a fine, but well-merited, 
distinction between a statute which hag 
to draw on the past, and a statute which 
actually affects the past. It is only the 
latter kind which is properly designated 
as retrospective. In Union of India v. 
Madangopal, 1954 SCR 541 = AIR 1954 
SC 158, our Supreme Court would seem 
to have recognised this distinction as valid 
in the interpretation of laws in our 
country. The passage from the judgment 
of Denman, C. J., extracted above, is 
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quoted by the Supreme Court, apparently, 
with approval. 

32. In view of the considerations 
aforesaid, it looks to me to be quite a 
wrong approach to paragraph 292 of the 
Hand: book, to register the complaint; act- 
ing under that provision, the licensing au- 
thority, is here and now proceeding to 
cancel a release order issued prior to 1973. 
In my opinion, the Joint Chief Controller 
would have the jurisdiction to cancel a 
release order even though it might have 
been issued prior to 1-4-1973. 

33. Mr. Krishnamurthi referred me 
to an unreported judgment of Alagiri- 
swami. J. as he then was, in W. P. Nos. 
344 and 435 of 1969 (Mad), (Subramanian 
v. Union of India). This case raised the 
point whether for a contravention, in the 
year 1963 by an importer of the regula- 
tions in force in 1963, the licensing autho- 
rity could apply the penal provisions 
which were later introduced in the Im- 
ports Control Order, by way of amend- 
ment in 1965 and in 1968. The learned 
-Judge took the view that the amendments 
made by the rule making authority in 
1965 and 1968 in the Imports Control 
Order, 1955, have no retrospective opera- 
tion. The learned Judge also seems to 
have put his decision on a somewhat 
broader principle, to the effect that no 
retrospective effect could be given to a 
mere subordinate legislation. The rele- 
vant passage from the judgment reads as 
under— 

“The power conferred on the Con- 
troller either by the 19€4 amendment or 
by the 1968 amendment cannot be exer- 
cised in respect of what happened in’ 1963. 
Such a power is only prospective; and 
cannot be used retrospectively in respect 
of past breach. It may also be noticed 
that the Import Control Order is made in 
exercise of the power under the Imports 
and Exports Control Act, 1947, and being 
a subordinate legislation, no retrospective 
effect can be given to it.” 

The last proposition in the above passage 
is, in my view, rather widely stated. I do 
not accept the implication that retrospec- 
tive law making. per se, is beyond the com- 
petence of subordinate rule-making bodies. 
‘It is true, there is some distinction be- 
tween elected legislatures, on the one 
hand, and subordinate rule-making bodies 
on the other, as respects retrospective 
law-making. In the case of the former, 
it is an axiom of constitutional law that a 
Sovereign legislature’s power to. make 
laws includes the power to make laws re- 
trospectively. No such constitutional prin- 
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ciple is known to exist as respects rule 
making authorities. On this account, how- 
ever, it cannot be said, without any quali- 
fication, that subordinate legislation can 
never possess the requisite authority to 
promulgate rules with retrospective force. 
To accept this view would, in my submis- 
sion, be destructive of a fundamental 
principle of subordinate legislation, to the 
effect that the ambit of the rule-making 
authority’s power to make rules is to be 
spelled from the concerned provision made 
by the legislature in the enabling Act. 
There is no law or constitutional principle, 
that I know of, which prevents a supreme 
legislative body from conferring on the 
rule making authority the power to pass. 
rules with retrospective effect. If thej 
power is there, and can be found to exist 
in the enabling statute, the rule making 
authority, as the done? of that power, hasj 
the requisite statutory warrant to pass. 
retvospective rules. 


34. Instances are not lacking in 
modern legislation in which elected legis- 
latures, in the plentitude of their wisdom, 
have chosen to arm and equip subordi- 
nate rule making bodies with the power 
to make retrospectiv rules and regula- 
tions. There have been recent cases too 
in the books wherein Courts have upheld 
not only the competence of the legisla- 
ture to.confer such authority on the rule 
making bodies, but also the validity of 
the relevant subordinate legislation. See, 
for instance, the decision of the Supreme 
Court in State of M. P. v. Tikamdas, AIR 
1975 SC 1429. 


35. It cannot, therefore, be right 
fo argue that subordinate legislation. as 


. a class, should never be given retrospec- 


tive effect. The correct position would 
seem to be that while elected legislatures 
have inherent power to make retrospec- 
tive Acts, a rule-making authority can do 
so only if the scope of its rule-making 
power includes the making of retrospec- 
tive rules. This is not to sav. however, 
that the power to make retrospective rules 
must always be found conferred in ex 
press terms. Retrospective . rule-making 
is only one aspect of the rule-making 
power, and hence its existence or non- 
existence must be a matter to be decided 
essentially upon a construction of the re- 
levant provision in the parent statute. 
Tt follows, then, that a retrospective rule 
can be examined as to its validity not 
necessarily by looking for express words 
in the enabling section; for such a power 
can be construed to exist by necessary 
intendment. It is all a question as t 
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what the Legislature, as the donor of the 
tule-making power, intended to convey, 
and this intention can be gathered from 
the enactment either through express 
words or by necessary intendment. There 
is, however, one recognisable limit to the 
lengths to which a rule-making authority 
can stretch its retrospective rules. That 
limit is inherent in every piece of subordi- 
mate legislation. It is this: the rules 
cannot be more retrospective than the 
parent Act itself. It seems to me that 
this is the only limit that can be laid 
down as a matter of principle. For the 
rest, one has only to look to the enabling 
statute to see whether the power of re- 
trospective rule-making exists and, if so, 
to what extent. 


36. Mr. Krishnamurthi then cited 
a judgment of Ismail, J. in M/s. Mithuna 
Industries v, Dy. Chief Controller, 1974-2 
Mad LJ 53, in which the learned Judge 
had taken the view that the procedure 
for a direct import licence, on the one 
hand, and the procedure for allotment of 
imported goods from a canalising agency 
on the other, are entirely different. The 
learned Judge held that the provisions 
relating to the cancellation of an import 
licence cannot be applied mutatis mutandis 
to cancellation of allotment on the basis 
of a release order issued by the licensing 
authority. The learned Judge’s attention, 
however, does not seem to have been 
drawn to the existence of paragraph 292 
ef the Import Trade Control Hand book. 
It further seems that the ruling given by 
the learned Judge was on the basis of a 
concession on the part of the counsel ap- 
“pearing for the Joint Chief Controller of 
Imports and Exports in that case. Quite 
apart from these considerations, I do not 
think that the judgment of Ismail, J. can 
be relied upon by the petitioner as throw- 
ing any light on the issues arising for 
consideration in the present case, which, 
as I shall presently show, have to do, not 
with the cancellation of a release order, 
but with the re-verification of a tentative 
release order before it is issued in its final 
form. 


37. It is undeniable in the present 
case that no release order has been final- 
ly issued to the petitioner. Indeed, the 
writ petition itself is for the very purpose 
of directing a Mandamus to issue to the 
Joint Chief Controller to issue the release 
order. It is also commé6n ground that at 
the time when, on 30-3-1974, the Joint 
Chief Controller issued the release order, 
it was not complete jin - every respect. 


Admittedly, columns 7 and 9 in that re- 
lease order had not been cancelled and, 
until they were cancelled, the release 
order could not effectively operate. In- 
deed, the prayer in the writ petition is 
not merely for a mandamus to return to 
the petitioner the release order dated 
30-3-1974, but to direct the Joint Chief 
Controller to cancel columns 7 and 9 
therein before returning the release order 
to the petitioner. The position, as on date, 
therefore, is that the release order in its 
present form is inchoate and tentative. 
Something yet remains to be done in and 
upon that release order, and it remains 
for the Joint Chief Controller to do those 
things. Since the release order dated 
30-3-1974, is not, in this sense, a full- 
fledged release order, it is, in contempla- 
tion of law, no release order at all. 

_ 38. There are two legal conse- 
quences that flow from this situation, One 
is that paragrgph 292 of the Hand bcok 
does not apply to this situation. The 
rule provides, in terms, for a cancellation 
or release orders. The idea of ‘cancella- 
tion’ involves the pre-existence of a re- 
lease order complete in ali respects, In 
my view, there is no such order for the 
Joint Chief Controller to contemplate, let 
alone cancel. The release order dated 
30-3-1974, is so celled only out of courtesy; 
it is still ‘in the making’. 
matured into a final release order which : 
alone would need the corrective process 
of paragraph 292. 

39. The other consequence of the 
incomplete release order is that the 
licensing authority does not need to be 
armed with a power of cancellation, such 
as is found in paragraph 292 of the Hand 
book of Rulés and Procedures, in order 
to be able to decide whether or not to 
issue a full-fledged, and completely 
effective, release order. Avenues of in- 
vestigation and of.correction, as well: as 
opportunities for retention or rejection of 
what is really a tentative release order 
are not closed till, the moment the licens- 
ing authority actually decides to issue the 
release order in its final form. Till that 
point is reached, the licensing authority 
does not need to have any specially con- 
ferred power in order to enable it to 
withhold the release order. It is within 
the power of the licensing authority to 
stop a release order or to withhold from 
issuing it, so long as it has not been issued 
in its final form. that is to say after can- 
cellation of columns 7 and 9. 

. 40. It may be that. in this case, 
the cancellation of columns 7 and 9 in the 


It has not‘... 
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tentative release order of 30-3-1974 is 
merely a formality and, in the normal 
course, must follow as day follows night. 
Epen so, it is the fulfilment of this re- 
quirement, however formal it may be, 
that would render the release order a 
complete document. In the circumstances 
of this case, the issue of the order on 
30-3-1974, cannot, by any means, be re- 
garded as putting an end to the jurisdic- 
tion of the Joint Chief Controller of Im- 
ports and Exports. If the true view is 
that the release order dated 30-3-1974 is 
till an incomplete document and is pro- 
perly on file, lodged with the Joint Chief 
Controller of Imports and Exports then 
by the same. token that authority is not 
functus officio with reference to that docu- 
ment, In this view, there is no need at 
all to refer to a provision such as para- 
graph 292 of the Hand book introduced in 
1973, in order to sustain the action of the 
Chief Controller in withholding the re- 
lease order. 


41. The petitioner has asked for 
the issue of a writ of Mandamus directing 
the Joint Chief Controller of Imports and 
Exports to give back to him the release 
order dated 30-3-1974, after due cancella- 
tion of columns 7 and 9 therein. For the 
reasons I have set out in the foregoing 

“jparagraphs, I cannot compel the Joint 
Chief Controller of Imports and Exports, 
Madras, by a Mandamus in the manner 
prayed for by the petitioner. 


42, I, accordingly, dismiss the writ 
petition with costs. Counsel’s fee Rs. 250. 
Petition dismissed. 
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RAMAPRASADA RAO AND 
RATNAVEL PANDIAN, JJ. 

The Union of India, and another, Ap- 
pellants v. Andhra Bank Ltd., Madras, 
Respondent. 

Appeal No. 209 of 1971, D/- 11-12- 
1975.* 

(A) Transfer of Property Act (1882), 
Sections 105 and 116 — Tenant at will and 
tenant at sufferance — Distinction. 


A tenant continuing in possession of 
the demised premises after the determi- 
nation of a lease is called a tenant at 

et Se ee se eee 


“(Against decree of 4th Asst. Judge City 
Civil Court, Madras, in O. S. No. 5383 of 
1967). p 
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sufferance. If such possession is attribu- 
table to the consent of the landlord given 
either expressly or by necessary implica- 
tion, then he is called a tenant holding 
over or a tenant at will. But if in a given 
situation, such consent is not proved, then 
he is called a tenant by sufferance. But 
in no case he can be characterised as a 
trespasser. Case law ref. (Paras 7, 9) 


(B) Transfer of Property Act (1882), 
Section 116 — Determination of tenancy 
by valid notice and also refusing to allow 
renewal of lease — Tenant continuing in 
possession thereafter is a tenant at suffer- 
ance — Landlord subsequently intimating 
tenant that he could continue in posses- 
sion at a certain enhanced rent per month 
Or he would be charged at same rate for 
damages for use and occupation — Suit 
for damages by landlord — Court has dis- 
cretion to fix a reasonable rate. 

If a tenant at sufferance continues to 
occupy the premises after the determina- 
tion of the lease, then he cannot unjustly 
enrich himself by claiming that he will 
pay only the quondam rent and not rea- 
sonable rate of damages for use and oc- 
cupation of the premises. 

If he assents to pay the enhanced 
rent demanded at a time when the land- 
lord determines the lease, then he will 
be considered as a tenant holding over on 
the basis of new contract of lease as be- 
tween himself and the landlord. 


If the tenant, in spite of the warning, 
contumaciously remains in possession of 
the premises, the landlord secures a right 
to get a reasonable compensation from - 
the tenant for such occupation, but it need 
not necessarily be the enhanced rate of 
rent claimed by him; but in no circum- 
stances, it can exceed the enhanced rate 
demanded by him. 


The Court should investigate and it 
has the jurisdiction to do so, and find in 
its discretion whether the enhanced rate 
claimed by the landlord, in such circum- 
stances is penal or otherwise equitably 
justified, 

The Court has the power and indeed 
the discretion to fix a fair and equitable 
Tent in such situations. Case law dis- 
cussed, (Para 26) 
Chronological Paras 
(1973) 3SCR15 9 
(1972) 2 SCR 890 8 
1962-3 SCR 604 6 
(1962) Supp (1) SCR 

i 24 


AIR 1973 SC 508 

AIR 1972 SC 819 

AIR 1962 SC 554 

AIR 1962 SC 779 
876 
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= 


388 Mad.  [Pr. 1 


AIR 1961 J & K 39 24 
AIR 1959 SC 639 = 1959 Supp (2) ce 
180 
AIR 1956 Mad 216 7 
AIR 1955 Raj 167 = 1955 Raj LW 129 23 
AIR 1951 All 853 = 1951 All LJ 192 22 
AIR 1950 Mys 62 © . 16 
AIR 1940 Nag 140 = 1940 Nag LJ 118 15 


AIR 1934 All 115 = 1934 AH LJ 421 14 
AIR 1933 Lah 61 = 33 Pun LR 323 13 
AIR 1932 Lah 275 = 33 Pun LR 238 21 
AIR 1926 Mad 566 = 1926 Mad WN 236 
17. 20 
AIR 1925 Oudh 189 (3) = 11 OLJ 561 12 
K. Parasaram, for Appellants; C. 
Hanumantha Rao, for Respondent. 


RAMAPRASADA RAO, J.:— The 
Union of India and the Executive Engi- 
neer, C. P. W. D., Madras, who were the 
defendants in O. S. No. 5383 of 1967, City 
Civil Court, Madras, are the appellants. 
The Andhra Bank Ltd., owned premises 
No. 6 Linghi Chetti St., Madras-1, which 
had three floors. The Executive Engineer, 
C. P. W. D., on behalf of the Union of 
India took on lease the second and the 
third floors of the above premises on 1-7- 
1955,. on a monthly rent of Rs. 1,150 and 
on an increased rent of Rs. 1,500 with 
effect from 1-7-1959. Certain fittings and 
fixtures also formed part of the demise. 
The tenancy continued without any com- 
plexity till 30-6-1962 by which time, the 
period of the lease expired. The plain- 
tiffs under Ex. B-2 made it known that 
on the expiry of the lease, they were not 
willing to renew the lease and also put 
on notice the defendants of the fact that 
they have not expressed their desire in 
writing for renewal of the lease as con- 
templated’ in the original agreement of 
lease. Under Ex. B-2, the plaintiffs also 
notified the defendants that they were in 
arrears of rent by then. Under Ex. B-3, 
dated 24-12-1962, the defendants expressed 
their desire to continue as tenants of the 
premises in question on the same terms 
and conditions for a further period of 
three years. On.receipt of this, the plain- 
tiffs through their lawyer and under 
Ex. A-1, determined the tenancy of the 
defendants, as there was no notice in ac- 
cordance with the terms of the original 
lease from the defendants requesting for 
a renewal of the lease for a further term. 
The defendants were, therefore, called 
upon to quit and deliver vacant possession. 
This was followed by another letter Exhi- 
bit A-2, which ran as follows: 
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“9/4016 29th August 1963 
The Executive Engineer, 
Madras Central Division, C. P. W. D. 
Madras. 

Without prejudice 
Dear Sir, 

Re: Premises—rent 

With reference to your letter No. 
3722-M, dated 27-8-1963, we have to state 
that the amount of Rs. 7,500 was received 
without prejudice to our legal advisers 
letter No. 248/63 dated 24-3-1963, and 
kept in suspense account. If you require 
further lease, we are prepared to renew 
the lease for a further period of three 
years from 1-4-1963 on an enhanced rent 
of Rs. 2,400 per month at Rs. 40 per 100 
sq.ft. The C. P. W. D. pays rent Rs. 45 
to Rs. 50 per 100 sq. ft. to our next build- 
ing ‘Mysore Bank Building.’ 

Due to high cost of maintenance and 
increase in local taxes, we were compel- 
led to enhance the rent, as above. We 
are not in favour of continuing the lease 
at Rs. 1,500 p.m. any further. Please 
treat the matter as specially urgent and 
communicate your acceptance to us im-. 
mediately. 

Yours ay 
Sd.. Nae 
Manager.” 
The plaintiffs made their position clear 


under Ex. A-2, that they were not will- -: 


ing to extend the period of the lease and‘: 
accept the defendants as tenants, unless 
they were prepared to pay an enhanced 
rent of Rs. 2,400 per month. They set out 
the hypothesis under which they have 
estimated the rent at Rs. 2,400. After an 
attempt was made by the State Govern- 
ment to requisition the demised property 
for the use and occupation of the Union 
Government, which apparently, did not. 
fructify as is seen from Ex. B-1, which 
is a letter from the Collector of Madras - 
to the defendants, the result was that the 
defendants were continuing in possession 
of the property after the. determination 
of the lease and after the landlords have 
made it clear that they should pay an 
enhanced rent of Rs. 2,400 per month on 
and after the date of termination of the 
lease. In fact, the plaintiffs under Exhi- 
bit A-4 requested the Collector of Mad- 
ras to withdraw the notification issued 
under the Requisitioning and Acquisition 
of Immovable Property Act, 1952, and ex- 
plained in detail their stand that. they 
were willing to further accommodate the 
Union Government in the premises pro- 
vided they were prepared to pay either 
as rent or as damages for use and occupa- 
tion of the premises at the rate of Rupees- 


\ 
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2,400 per month The defendants were 
reminded by Ex. A-5 dated 30-8-1964 that 
the defendants have not replied to the 
demand for enhanced rent made by the 
landlord. They have also informed the 
defendants through the Assistant Engi- 
neer C. P. W. D., that if rents are paid at 
the old rate of Rs. 1,500, it will only be 
received as part payment of rent and that 
they were of the view that the defen- 
dants are agreeable to pay the difference 
of Rs. 900 in rent from 1-4-1963 onwards. 
Finding that no rents were paid from 1-3- 
1964 to 30-9-1964, the plaintiffs demand- 
ed such rent at Rs. 2,400 per month and 
also reminded the defendants that the 
difference at the rate of Rs. 900 per month 
towards the rent for the period com- 
mencing from April 1963 to February 
1964, was still outstanding. They asked 
for the payment of such arrears of rent. 
Further reminders for payment of the 
arrears of rent at the enhanced rate from 
the plaintiffs were to no avail. Ultimate- 
ly, the premises was vacated on 18-4-1966, 
but without the defendants paying the 
difference between the original rent and 
the demanded enhanced rent. The plain- 
tiffs, therefore, gave their final notice of 
demand under Ex. A-10 dated 11-5-1966 
setting out their stand. Inter alia, they 
alleged that as the defendants continued 
iñ, possession of the demised premises 
‘after the termination of the lease, and 
after a demand for enhanced rent was 
made and when it was made clear that it 
would be collected either as rent or as 
damages for use and occupation, the plain- 


. tiffs assumed that the defendants con- 


tinued in ‘possession by signifying their 
assent to pay the enhanced rent. As such 
Tent had not been paid, they claimed the 
arrears of rent by then due in accordance 
with the enhanced rate. The plaint was 
filed in 1967 and described the occupation 
of the defendants after 30-4-1983 as un- 
lawful and claimed damages for use and 
occupation of the premises, if not as rent, 
for the period commencing from 1-5-1963. 
But as on the date, when they filed the 
suit, the plaintiffs restricted their claim 
only to the allowable period and claimed 
a sum of Rs. 22,110, being the difference 
of rent from 1-4-1964 to 18-4-1966 at 
Rs. 900 per month or for damages for use 
and: occupation and Rs. 3,440 being the 
arrears of rent for the period commenc- 
ing from 19-4-1966 to 31-5-1966 at Rupees 


~ 2,400/- per month or for damages in lieu 


thereof and in addition claimed a sum of 
Rs. 579 being the damages to the electrical 
fittings and installations which formed 
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part and parcel of the lease. The defen- 
dants took up the position that they are 
not bound to pay at the enhanced rate of 
Tent of Rs. 2,400 and the plaintiffs ought 
to have taken redress in the Rent Con- 
trol Court, if they were not satisfied about 
the rent paid and as rent at the old rate of 
Rs. 1,500 has already been paid, they 
denied liability. They denied also their 
liability to pay any damages towards the 
breakages of the fixtures. They admitted 
the correspondence that passed between 
the parties, but would automatically take 
up the stand that the plaintiffs are not 
entitled to enhance the amount as claim- 
ed either as rent or as damages. 

2. The leatned City Civil Judge 
framed the following issucs— 

I. Whether the suit is maintainable, 
in view of the Arbitration clause in the 
lease deed ? 


2. Whether the plaintiffs can appro- 
priate rents at the alleged enhanced rate, 
when there has always been_a specific ap- 
Propriation by the defendants? 

3. Whether the alleged damage to 
electrical fittings and electrical installa- 
tions is not due to normal wear and tear 
in use? 

4. Whether the alleged enhanced rent 
can be claimed by means of this suit? 

5. To what relief ? 


Additional Issue: 3. Whether there 

was any contract to pay rent at Rs. 2,400 
per month? 
He ultimately decreed the suit for Rupees 
25,550 with proportionate costs and found 
that the alleged damages to the electrical 
fittings and installations have not been 
made out. He accepted that by reason of 
the continuance of the defendants in the 
premises and since they did not repudiate 
the demand for enhanced rent, the defen- 
dants should be deemed to have signified 
their consent for payment of such in- 
creased rent. It is as against this, the 
Present appeal has been filed. 

3. The only question argued before 
us by Mr. Parasaran, the learned counsel 
for the appellants,- is whether the plain- 
tiffs-respondents are entitled, as a matter 
of course, to rent or damages for use and 
occupation at the enhanced rate on the 
only ground that the appellants did not 
repudiate the claim in the normal way. 
There is no dispute about the quantum 
claimed by the plaintiffs on the basis of - 
their stand. that the defendants were 
bound to pay such enhanced rent on the 
ground that they have impliedly assented 
to it by not replying to it. The question, . 
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therefore, is, whether the appellant should 
automatically be made liable to pay rent 
or damages for use and occupation for the 
period in question on the only ground 
that they have not expressly repudiated 
-their liability to pay the enhanced rent. 

4. The other question is, whether 
‘as to what is the character of the money, 
which the occupant would, in the above 
circumstances, be liable to pay to the 
landlords; whether it is rent or damages 
for use and occupation. 


5. The third question is whether 
the Civil Court, in the absence of con- 
sensus as between the parties as regards 
the rent or damages to be paid by the 
tenant remaining in occupation: after the 
determination of the tenancy, has juris- 
diction to investigate and find what pos- 
sibly would be reasonably fair rent or 
reasonable damages in the alternative an 
occupant should pay to the landlords in 
the above circumstances. We shall first 
deal with the general aspect, which flows 
from the jural relationship of landlord 
and tenant. 

6. The jural relationship of lessor 
and lessee springs from a contract; under 
it, a tenant by reason of the element of 
transfer of the right in immovable pro- 
perty enjoys such property for a certain 
time either express or implied or in per- 
petuity in consideration of price paid or 
promised. Under S, 106 of the Transfer of 
Property Act, which operates in the ab- 
sence of a contract or local law or usage to 
the contrary, provides for termination of 
the lease according to its tenor. In certain 
cases, a lease is deemed to be one from 
month to month and in the other a lease 
is from year to year. In the former the 
lease is determinable by a ndtice issued 
by the lessor by 15 days expiring with 
the month of tenancy. In the latter, it is 
determined by a similar but six months’ 
notice expiring with the year of the 
tenancy. There may be cases where the 
lessee may continue to remain in posses- 
sion of the demised property after the 
determination of the lease. Section 116 
of the Transfer of Property Act provides 
that in such cases, if the lessor or his 
legal representative accepts rent from the 
lessee or otherwise assents to its continu- 


ing in possession, the lease is renewed ac- 
cording to the purpose for which the pro- 
perty is leased, as specified in Section 106 
of the Transfer of Property Act. In all 
situations the word ‘letting’ should not be 
confused with the permission given to an- 
other to occupy immovable property as a 
licensee. The Transfer of Property Act 
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well maintains the distinction between a 
licensee and a lessee. In the former case, 
no interest in the immoveable property is 
transferred, by which transfer alone, the 
relationship of landlord and tenant could 
be created. (Vide Dr. H. S. Rikhy v. New 
Delhi Municipal Committee, 1962-3 SCR 
604 = (AIR 1962 SC 554). : 


7. What then is the position, if a 
tenant tholds over in the sense ‘continues 
in possession of the demised premises’ 
after the determination of the lease. One 
such method by which such assent could 
be presumed is by acceptance of rent? In 
other respects, there should be reasonable, 
but acceptable proof that the landlord has 
otherwise assented to the tenants con- 
tinuing in possession after the termina- 
tion. In all such cases, the act of the 
tenant is described as a tenant holding 
over. By such continuance in possession 
after determination, the person in occu- 
pation is called a tenant at sufferance. If 
such possession is attributable to the con- 
sent of the landlord given either express- 
ly or by necessary implication, then he 
is called a tenant holding over or a tenant 
at will. But if in a given situation, such 
consent is not proved, then, he is called 
a tenant by sufferance. The Supreme 
Court had occasion to consider such situa- 
tions in decided cases. 


8. In Bhawaji v. Himatlal, AIR 
1972 SC 819, the legal position has been 
stated thus :— 


“The act of holding over after the 
expiration of the term does not create a 
tenancy of any kind. If a tenant remains 
in possession after the determination of 
the lease, the common law rule is that he 
is a tenant on sufferance. There is a dis- 
tinction between a tenant continuing in 
possession after the determination of the 
term with the consent of the landlord and 
a tenant doing so without his consent. 
The former is a tenant at sufferance in 
English law and the latter a tenant hold- 
ing over or a tenant at will. The assent 
of the landlord to the continuance of pos- 
session will create a new tenancy. What 
the section contemplates is that on one 
side there should be an offer of taking a 
new lease evidenced by the lessee or sub= 
lessee remaining in possession of the pro- 
perty after his term was over and on the 
other side there must be a definite con- 
sent to the continuance of possession by 
the landlord expressed by acceptance of 
rent or otherwise.” 


9. In Badrilal v. Indore Municipa- 
lity, AIR 1973 SC 508,. wherein again 
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Alagiriswami, J., speaking for the Bench, 
expressed the view that a person, who 
is lawfully in occupation of the premises 
does not become a trespasser and if he 
does not become a tenant holding over, 
he would be a tenant by sufferance. ‘The 
essential principle, therefore, appears to 
e be that if the landlord consents to such 
continuance of the tenant in the premises 
after the determination of the lease, he 
would be a tenant holding over, but in 
the absence of any such consent, he 
would be deemed to be a tenant by suffer- 
ance. But in no case he can be characte- 
rised as a trespasser. In all such cases, 
the landlord will be entitled to damages 
for such use and occupation, the measure 
of damages being the amount of the pro- 
fits, which the landlord with due diligence 
could have received but for the wrongful 
continuance of the tenant in the property. 


10. We have already seen that the 
landlord gave an option to the tenants in 
the instant case while determining the 
tenancy at the end of the agreed lease 

` period. They would say that they were 
not willing for the tenants continuing in 
occupation, unless they were prepared to 
pay a sum of Rs. 2,400 per month as rent 
or damages for use and occupation. Such 
was the mesne profits, which the landlord 
expected, having regard to the prevailing 
rents in the locality to which he referred 
under Ex. A-2. 


11. Mr. Hanumantha Rao, the 
learned counsel for the landlords, refers 
to various decisions of the Courts in India 
and would contend that the lower Court 
wag right in decreeing the suit, as the 
‘tenants without the assent of the landlords 
continued in possession of the property 
notwithstanding the fact that they were 
warned that should they be in possession 
after the determination of the lease, they 
should pay damages or mesne profits or 
the fair rent of Rs. 2,400 per month. We 
shall refer to the various decisions cited 
by the learned counsel. 

12. In S. Burge v. Moulvi Md. 
Inamullah Khan, AIR 1925 Oudh 189 (3) 
a single Judge of that Court held that if 
a landlord gives a notice to the tenant 
that he would be charging him an en- 
. hanced rent from a certain date and that 

‘the lessee was free to vacate if he was 
not accepting such enhancement, then the 
lessor should be deemed to have agreed 
r to pay the enhanced rent. : 
13. In Sunder Singh v. Ramsaran 

Das, AIR 1933 Lah 61, a Division Bench of 
that Court, apparently relying upon the 
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English law rule of sufferance to pay 
double rent by way of damages in case 
the tenant holds over without consent ob- 
served thus— 

“Ordinarily the proper measure of 
damages in cases where a tenant con- 
tumaciously holds over is twice the 
amount of the rent payable by the tenant.” 

14, In Madan Mohan Garg v. Bohra 
Ramlal, AIR 1934 All 115, when an in- 
creased rent was demanded by the landlord 
giving an option to the tenant to vacate, if 
he was not inclined to pay it and equally 
refused to vacate, the learned single Judge 
of that Court held that the tenant must 
be held to have agreed by implication to 
hold over and to have accepted the pro- 
posal to pay rent at the enhanced rate pro- 
posed by the landlord in his notice, and, 
therefore, the landlord could claim the 
Tent as demanded. Here again, the Eng- 
lish law principle of payment of double 
rent in default was referred to. 

15. In Parekh Nandlal Bhimji Bhoy 
v. Anant Govind, AIR 1940 Nag 140, a 
single Judge of that Court, after referring 
to the Oudh and Allahabad judgments, 
held that the tenant in such circumstances, 
should be deemed to have accepted the 
enhanced rent in spite of his refusal: but 
added that the Court has a discretion in 
the matter and where the enhanced rate 
demanded is obviously penal and im- 
possible, the Court would not grant it. 

16. In Lakshmiah Setty v. Rama 
Nanjundiah, AIR 1950 Mys 62, the learned 
Judge was prepared to fall in a line with 
the ratio in the decision of the Oudh 
Court. 


17. Ramaswami, J., in Hajee Mo- 
hamed v. Globe Theatres, AIR 1956 Mad 
216, laid down, according to us, the more 
equitable rule, which should be adopted 
in such circumstances, as follows— 

“In a suit for payment of mesne pro- 
fits by a landlord against his tenant hold- 
ing over after the expiry of the lease, the 
rentals of other pieces of property more’ 
or less of same description is recognised 
method of determining mesne profits. 
This method is subject to this defect, 
namely, no two pieces of property can be 
precisely similar in all their circumstances 
and conditions. There must be differences 
always though of varying degrees and no 
hard and fast rule can be laid down as to 
the allowances to be made for such differ- 
ences. 


But valuation is not an exact science. 
It is an enquiry relating to a subject 
abounding in uncertainties where there is 
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more than ordinary guess work and where 
it would be very unfair to require an 
exact exposition of reasons for the con- 
clusions arrived at. A certain amount of 
conjecture is inevitable but Courts should 
be careful not to go too far in this direc- 
tion.” 

In fact Odgers, J. in Kuppusami Pillai v. 
Mahomed Kasim, AIR 1926 Mad 566 
touched upon the equitable rule referred 
to by Ramaswami, J. in the above case 
and said that a tenant remaining in pos- 
session after the determination of the 
lease is liable for reasonable damages for 
So remaining in possession. 

18. On the basis of the above deci- 
sions. learned counsel for the respondent 
says that the claim of the landlord for 
enhanced rent or damages is per se sus- 
tainable. According to him, the Court 
cannot investigate whether the demand is 
reasonable or not and as long as the ccn- 
tumaciousness on the part of the ienant 
in. continuing in possession after determi- 
nation is indisputed, he has to suffer the 
demand for enhanced rent. 


; 19, Mr. Parasaran, on the other 
hand, while hesitantly saying that the 
demand for enhanced rent would not au- 
-tomatically be enforced in the absence of 
a denial by the tenant or a refusal on his 
part to vacate, suggests more or less a 
via media basing on the equitable princi- 
ples already referred to and laid down in 
the other decisions referred to by him. 

20. We have already referred to 
the decision in Kuppuswami Pillai v. 
Mahamed Kasim, AIR 1926 Mad 566 
where this Court was of the view that 
the enhanced demand cannot automati- 
cally be pressed into service, but it should 
be proved and established to be a legiti- 
mate and a reasonable demand in cases 
where the tenancy has been determined 
and the tenant continues in the demised 
. premises by sufferance. 

21. In Naraindas v. Dharamdas, 
AIR 1932, Lah 275, a Division Bench was 
considering a similar situation. In that 
case, a tenant failed to vacate notwith- 
standing a notice to quit received by him 
from the landlord and notwithstanding 
the threat extended by the landlord that 
if he failed to vacate, he would be charged 
double rent. The learned Judges said that 
it was a matter of discretion resting with 
the Court to decide whether a tenant con- 
‘tumaciously Holding over should be .pena- 
lised to the extent of making him pay 
double the rent or some lesser amount. 

22. - In- Sahir- 
Sirajul Haq, AIR 1951 AU 853, a Division 
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Bench of that Court said that a tenant, in 
such circumstances, would be liable to pay 
damages for use and occupation at a rea- 
sonable rate not exceeding the enhanced 
rate stated in the notice for the period 
of the holding over. 

23. In Banarsilal v. Bhagwan, AIR 
1955 Raj 167 the Court reiterated the 
principle that the Court has the discre- 
tion to award damages; but stated that 
the lessor cannot as of right claim the 
enhanced rate of rent as demanded by 
him. They would characterise the action 
of the landlord as an offer and unless it 
is accepted by the tenant, the lessor can- 
not enforce that condition by his unilate- 
ral action. 

24. In Bhagwan Das v. Union of 
India, AIR 1961 J & K 39, a Division 
Bench of that Court consisting of the Chief 
Justice and S. Murtaza Fazl Ali, J. said— 

“Where the tenant after the expiry 
of the lease remains in occupation of the 
premises in spite of the fact that the land- 
lord served a notice on him to vacate and 


- warned him that if he remains in occupa- 


tion he. will have to pay a specified sum 
as damages for wrongful use and occupa- 
tion of the building, the defendant tenant 
will be liable to pay that amount provid- 
ed it is not penal and unconscionable.” 

The Supreme Court in State of West 
Bengal v. B. K. Mondal and Sons, 1962 
Supp (1) SCR 876 = AIR 1962 SC 779, 
to put it in our own words, felt that in 
such circumstances, though there is no 
contract as is ordinarily understood, the 
conduct of the parties creates a relation- 
ship resembling that arising out of a 
contract. This is based on the well known 
principle of avoidance of unjust enrich- 


.ment on the part of the lessee. 


25. In a case where the rent has 
not been fixed or agreed upon between 
the landlord and the tenant, the Court 
can intervene and fix a fair and equitable 
rent, has been stressed upon by the Su- 
preme Court in D. T. Mangalmurthi v. 
State of Bombay, AIR 1959 SC 639. 

26. Weighing the relative conten- 
tions of parties, the following principles 
emérge— 

- 1: If a-tenant at sufferance continues, ` 
to occupy the premises after the determi- 
nation of the lease, then he cannot un- 
justly enrich himself by claiming that he 
will pay only the quondam rent and not a 
réasonable rate of damages for use and 
occupation of the’ premises. : 
~ . 2, If he assents to pay the enhanced 
rent demanded at a time when the: land- 
lord ‘determines the lease,’ then there is 
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no difficulty at all. He will be considered 
new contract of lease as between himself 
and the landlord. 


3. If the tenant, in spite of the warn- 
ing, contumaciously remains in possession 
of the premises, the landlord secures a 
tight to get a reasonable compensation 
from the tenant for such occupation, but 
it need not necessarily be the enhanced 
rate of rent claimed by him; but in no 
circumstances, it can exceed the enhanced 
rate demanded by him. 


4. The Court should investigate and 
it has the jurisdiction to do so, and find 
in its discretion whether the enhanced 
rate claimed by the landlord, in such cir- 
cumstances is penal or otherwise equitably 
justified. 

5. The Court has the. power and in- 
deed the discretion to fix a fair and equi- 
table rent in such situations. 


27. On the merits, we have seen 
that the respondent in this appeal not 
only determined the tenancy of the ap- 
pellants at the appropriate time, but re- 
fused to renew the lease for a further 
period of three years from 1-4-1963. On 
the other hand, under Exs. A-2 and A-4, 
the respondent as landlord made it clear 
that the appellants could continue in oc- 
cupation provided an enhanced rent of 
Rs. 2,400 per month was paid. The 
tenants also were warned that they would 
be charged damages for use and occupa- 
tion at the same rate, if they fail to agree 
to pay the enhanced rent. The lower 
Court was wrong in assuming an implied 
` contract as between the landlord and the 

tenants on the only ground that the 
tenants did not expressly repudiate their 
liability to pay rents or damages at the 
rate claimed. Undoubtedly, the occupa- 
tion of the appellants after the date of 
determination of the tenancy was con- 
tumacious in nature and ‘they were tenants 
remaining in the premises by sufferance. 
They have to pay a reasonable rent or 
damages for such contumacious occupa- 
-tion. The Court, as already stated by us, 
has the discretion to fix a reasonable rate 
in either case. The lower Court was 
wrong .when it stated that it was open to 
the defendants to file a petition for fixa- 
tion of fair rent for, it is admitted before 
us that at the relevant time, the parties 
. could not approach and get the benefit of 
the Rent Control Legislation in the matter 
of the- fixation of fair rent. It cannot be 
said that. by the mere fact. that defen- 
. dants elected-to occupy the premises com- 
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pelled them to pay the enhanced rent as 
a matter of course, we are, therefore, 
unable to agree with the finding of the 
Court below that the enhanced rent could 
be claimed by the respondent. It is a 
matter which has to be further investi- 
gated by the Court and in its discretion 
fix a reasonable rate either as rent or as 
damages for use and occupation. The 
tenants were paying with impunity only 
the quondam rent of Rs. 1.500. The land- 
lord demanded a rent of Rs. 2400 as 
damages at that rate basing their claim 
on the rent said to be prevailing in the 
locality. The lower Court ought to have 
probed into this aspect and found on fur- 
ther evidence or on the evidence on re- 
cord as to what could be the possible rea- 
sonable rent or at what rate the appel- 
lants should suffer damages for such con- 
tumacious overstay. 

28. We, therefore, remit the sub- 
ject-matter to the Court below for as- 
certaining as to what possibly could be 
the fair and equitable rent or rate of 
damages for the period as claimed by the 
landlord and accepted by the Court and 
thereafter grant the decree quantifying 
such arrears of rent or damages as the 
case may be. The parties are at liberty 
to adduce fresh evidence ‘before the trial 
Court, if they consider necessary. 

29. Accordingly. the appeal is al- 
lowed in part, but there will:be no order 
as to costs. 

Appeal partly allowed. 
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*(Against decree of Sub. J; Tuticorin in 
OQ. S. No. 17 of 1959). - : 


GT/HT/C247/76/VBB 





394 Mad. [Pr. 1] 


joint family devolves by succession, in the 
absence of testamentary disposition by 
the concerned member, on all the class I 
heirs mentioned in the proviso. (Para 6) 
The estate which devolved on the 
classified heirs under the proviso to Sec- 
tion 6 is one which is carved out of joint 
family and is the independent and sepa- 
rate property of such heirs. It follows 
that the property to which the classified 
heirs would succeed by reason of the 
statutory privilege under the proviso to 
Section 6 is their property and cannot be 
dealt with without reference to them by 
the Kartha of the family on the foot that 
he is continuing the joint family business 
for the benefit of the members of the 
joint family. (Para 9) 
If, on the other hand, there is proof 
that the debt was incurred by the Kartha 
of the joint family in conjunction with 
such classified heirs as above and with 
their consent, either tacitly or by neces- 
sary implication, then, by reason of such 
a bargain, the female and the other heirs 
to such sharers may become involved and 
that involvement or participation may 
make them liable for the debt. But, in 
order to make them liable in the eye of 
law, it is necessary that there should be 
acceptable proof and enough material so 
as to make them liable for such debts in- 
curred by the Kartha in the course of the 
management of the joint family. The 
liability or the obligation to shoulder 
such a responsibility would therefore de- 
pend upon the proof of the connection or 
the nexus between the debt and the acti- 
vity of the classified heir. If the female 
heir or the other heirs as mentioned in 
the proviso to Section 6 by reason of their 
conduct give a reasonable man the im- 
pression that they allowed the Kartha to 
borrow and they prompted the creditor 
to give on their assurance and on their 
being joint promisors or obligors, then, 
they cannot escape liability. AIR 1975 
Mad 51 and AIR 1963 Mad 245 and AIR 
1971 Andh Pra 363 (FB), Rel. on. 
(Para 10) 
Cases Referred: Chronological Paras 
AIR 1975 Mad 51 = 87 Mad LW 397 6 
AIR 1971 Andh Pra 363 = (1971) 2 Andh 
WR 43 (FB) 8 
AIR 1963 Mad 245.= (1963) 1 Mad LJ 86 
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RAMAPRASADA RAO, J.:— The 6th 
and 7th defendants who are the creditors 
of a quondam joint family consisting of 
one Falavesam Pillai, the first defendant 
and the plaintiffs in O. S. 17 of 1969 on the 
file of the Subordinate Judge, Tuticorin, 
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are the appellants. It is common ground 
that defendants 6 and 7 supplied on 
credit senna leaves to the first defendant 
who continued the family business of. 
dealing in such leaves and in the course 
of such dealings, the first defendant as 
such manager of the joint family, became 
indebted. The result was that the 6th . 
defendant filed O. S. 30 of 1967, and the 
7th defendant filed O. S. 29 of 1967 as is 
seen from Exs. B-19 and B-17 and obtained 
orders of attachment before judgment, 
attaching all the family properties which 
devolved on the members of the family of 
Palavesam Pillai. Palavesam Pillai died 
on 14-9-1958 as the father member of the 
joint family and left behind him the first 
defendant, his son, who was the surviving 
caparcener and who continued the joint 
family business and the first plaintiff, his 
wife and defendants 2 to 5 as his daugh- 
ters. Consequent upon the attachment of 
the joint family properties in their entirety, 
the plaintiffs as class I heirs of Palavesam 
Pillai basing their entitlement on the rule 
of succession provided for in Section 6 of 
the Hindu Succession Act, 1956, filed the 
present action for partition and separate 
possession of their share in the suit pro- 
perties which were, admittedly by then, 
attached in execution of the decree ob- 
tained by the appellants ignoring the at- 
tachment. The appellants’ case was that 
the borrowing made by the first defen- 
dant as the person in management of the 
affairs of the joint family including the 
joint family business was for the benefit 
of the plaintiffs as well as members of 
such family and that therefore, they were 
equally liable to suffer attachment and 
pay the decree amount obtained by them 
in O. S. 29 of 1967 and O. S. 30 of 1967 on 
the file of the same Court. The plain- 
tiffs’ case is that they are not liable for 
the debts incurred by the first defendant 
after the death of Palavesam Pillai, and 
that even though he continued the joint 
family business as the surviving copar- 
cener, the said debts incurred by him 
would not be binding upon their share 
of the suit properties which they obtain- 
ed by reason of Section 6 of the Hindu 
Succession Act. It is in that sense they 
filed the present action. Though in the 
plaint, as originally filed, the plaintiffs 
took up the position that the properties 
are not joint family properties, yet, on 
4-3-1970, they admitted that the suit pro- 
perties are ancestral properties and that 
they were claiming only théir 5/12 share 
on the whole, i.e. 1/12 to each of the 


plaintiffs. The 6th and-the 7th defen- 
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dants in their joint written statement 
pleaded that the borrowings were made 
by the first defendant for the benefit of 
the joint family and in connection with 
the joint family business and that the 
present suit for partition by the female 
members of the family is only to defeat 
‘and delay the creditors and that the debt 
is binding upon the plaintiffs and their 
share of the properties, as they got a 
benefit under the debt and in consequence 
they prayed for appropriate orders in the 
suit. The first defendant remained ex 
parte, We are not referring to the state- 
ments filed by the other defendants in 
the action as it is not necessary for us to 
do so. On such relevant pleadings, the 
trial Court framed the following issues— 

. 1. Whether the debts said to be due 
to defendants 2 to 7 are true, valid and 
binding on the plaintiffs ? 

2. Whether the debt due to the 8th 
defendant is binding upon the plaintiffs 3 
to 5? 

3. Whether plaintiffs 3 to 5 are estop- 
ped from questioning the binding nature 
of the debt due to the 8th defendant? 

4, Whether the first plaintiff is estop- 
ped from questioning the debt due to the 
defendants 2 and 3? 

5. What is the share to which the 
plaintiffs are entitled in the suit proper- 
ties ? 

6. Whether in equity the properties in 
schedule to the written statement should 
be directed to be allotted to the share of 
the defendants ? 

7. Whether the 4th defendant is en- 
titled to equity; and 

8. To what relief, if any, are plaintiffs 
entitled ? 

2. While dealing with the binding 
nature of the debts incurred by the first 
defendant in favour of defendants 2 to 5, 
the lower Court said that the first plain- 
tiff ‘only is liable in respect of the debts 

` incurred under Exs. B-2 and B-3, which 
were in favour of defendants 2 and 3 and 
he found such a liability on the ground 
that the Ist plaintiff attested Exs. B-2 and 
B-3 which were registered mortgages ex- 
ecuted by the first defendant in favour of 
the creditors of the family. He has also 
observed that neither the first plaintiff 
nor the other plaintiffs objected to the 
mortgage deed, at any time, during the 
course of the trial. As regards the other 
debts in favour of 4th, 5th and 8th defen- 
dants, the lower Court was of the view 
that the debt in favour of the 4th defen- 
dant was not binding. No doubt, the 4th 
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defendant examined his clerk. That debt 
related to a mortgage evidenced by Exhi- 
bit B-15. The plaintiffs did not take any 
active part in the borrowing nor was any 
evidence let in to show that they acted 
as such. In those circumstances, the 
learned trial Judge negatived the plea of 
the 4th defendant that the share of the 
plaintiffs in the family properties would 
be liable and equally binding for the debt 
due to him. As regards the borrowings 
made from the 5th defendant under Exhi- 
bits B-10 to B-12, the learned trial Judge 
found that it was only the first defendant 
who borrowed such money, though stat- 
ing, ostensibly, that it was to meet family 
expenses and for family business. Here 
again, finding that none of the plaintiffs 
had anything to do with the borrowing 
nor did they concern themselves with it, 
the lower Court found that the debt can- 
not bind the plaintiffs’ share in the pro- 
perties. On the other hand, the 8th de- 
fendant’s case that he lent money under 
Ex. B-8 on a mortgage executed both by 
the first defendant and the first plaintiff, 
was accepted by the Court below as a 
binding debt not only on the first plain- 
tiff but also on plaintiffs 3 to 5 who at- 
tested the same. It is common ground 
that the consideration for the mortgage 
was to meet marriage expenses of the 4th 
plaintiff. Taking such documentary evi- 
dence into consideration, the lower Court 
found that the debt in favour of the 8th 
defendant would be binding on the share 
of all the plaintiffs 1 and 3 to 5. Obvi- 
ously, he omitted the second plaintiff be- 
cause she did not evince any interest nor 
did she concern herself with the borrow- 
ing. ` 

3. We ‘may, therefore, at once, 
state that the lower Court meticulously 
examined the facts and circumstances be- 
fore it and considered the circumstances 
under which the borrowing was made and 
after finding whether the plaintiffs — all 
of them or one or more of them — were 
ever interested in the borrowing or con- 
cerned themselves with it, the lower 
Court upheld the contentions or disagreed 
with such contentions of the respective 
creditors. Everything, therefore, was 
based on the evidence let in and on the 
fair inference that could be drawn on 
such evidence before it, 


4, In the above context, the plead- 
ings and the evidence let in in connection 
with the debts incurred by borrowing 
from the 6th and the 7th defendants have 
to be considered. No doubt, the case of 
the defendants 6 and 7 as the appellants 
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before us, is that the borrowing was for 
the purpose of joint family business and 
the joint family. Neither the 6th nor the 
7th defendant entered into the box to 
speak about the ‘circumstances under 
which they lent money or supplied goods 
to the first defendant. It is common 
ground that they did not seek for an eluci- 
dation of the bargain so that further light 
can be thrown upon it by calling for the 
account books maintained by the first de- 
fendant in connection with the family 
business and establish therefrom or 
aliunde that the plaintiffs did secure some 
benefit in some shape from the exercise 
of the profession by the first defendant 
and by the continuance of the joint family 
business by him. But, on the other hand, 
they were content by resting their con- 
tentians on the legal position which ac- 
cording to them, flows from Section 6- of 
the Hindu Succession Act, 1956. The 
learned trial Judge was of the view that 
the plaintiffs can take’ advantage of the 
law as stated in the proviso to Section 6 
and as they did not claim any share in 
the profits made by the first defendant 
in his business, it cannot be said that all 
the debts incurred by the first defendant, 
may be as Manager of the joint family, 
can bind them, ‘unless they actively or 
passively participated in the business and 
the consequential borrowings made by the 
first defendant. The learned Judge, there- 
fore, held that though the debts due to 
the appellants are true and valid, they 
are not binding upon the plaintiffs and 
the properties which they inherited as 
heirs to’ Palavesam Pillai under the pro- 
viso to Section 6 of the Hindu Succession 
Act are not liable to be attached in ex- 
ecution of the decree obtained by the ap- 
vellants in O. S. Nos. 29 and 30 of 1967. 
The question, therefore, is whether the 
share of the plaintiffs which they obtain- 
ed as stated by them and which are not 
in dispute is liable to be proceeded against 
in execution of the decrees obtained by 
the appellants as above. 

5. To appreciate this contention, 
it is necessary to understand the import 
of Section 6 of the Hindu Succession Act, 
1956, hereinafter referred to as the Act. 
This section reads as under— 

“6. Devolution of interest in coparce- 
nary property: 

When a male Hindu dies. after the 
commencement of this Act, having at the 
time of his death an interest in a Mitak- 
shara’ coparcenary property, his’ interest 
in the property shall devolve by survivor- 
ship upon the surviving members of the 
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coparcenary and not in accordance with 
this Act; 


Provided that, if the deceased had 
left him surviving a female relative speci- 
fied in class I of the Schedule or a male 
relative specified in that class who claims 
through such female relative, the interest 
of the deceased in the Mitakshara coparce- 
nary property shall devolve by testa- 
mentary or intestate succession, as the 
case may be, under this Act and not by 
survivorship. 


Explanation I: For the purposes of 
this section, the interest of a Hindu Mitak- 
shara coparcener shall be deemed to be 
the share in the property that would have 
been allotted to him if a partition of the 
property had taken place immediately be- 
before his death, irrespective of whether 
he was entitled to claim partition or not. 


Explanation 2: Nothing ‘contained in 
the proviso to this section shall be con- 
strued as enabling a person who has se- 
paraied himself from the coparcenary be- 
fore the death of the deceased or any of 
his heirs to claim on intestacy a share in 
the interest referred to therein.” 


6. In the first paragraph of the 
section the sense and the spirit of the 
ancient Hindu Law is maintained as under 
it, if a male Hindu dies, having an inte- 
rest in a Mitakshara coparcenary pro- 
perty, his interest shall devolve by sur- 
vivorship upon the surviving members of 
the coparcenary. The Act, therefore, does 
not efface the continuance of the coparce- 
mary after the commencement of the Act. 
But, by reason of the proviso to Section 6 
it has made an inroad into the old ortho- 
dox law by making a departure to the 
normal theory of survivorship. The pro- 
viso contemplates that if the deceased. has 
left behind him surviving a female rela- 
tive or a male relative claiming through 
such female relative, specified as Class I 
heirs in the schedule, then the interest of 
the deceased in the Mitakshara coparce- 
nary property shall devolve by testamen- 
tary or intestate succession, as the case 
may be, under the Act and not by sur- 
vivorship. The explanation expands the 
expression— ‘interest’ of a Hindu in a 
Mitakshara coparcenary. By a fiction 
created under the Act a notional parti- 
tion is contemplated. Under the explana- 
tion the share which the class I heir speci- ` 
fied in the proviso would inherit would 
be that share in the coparcenary property 
that would have been allotted to the de- 
ceased member if a partition of the pro- 
perty had taken place immediately before’ 
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ee death, irrespective of whether he was 
entitled to claim partition or not. Thus 
in a notional partition statutorily contem- 


plated under the proviso read with Ex- _ 


planation 1 to Section 6, the interest of 
the deceased coparcener in the joint 
family devolves by succession in the ab- 
sence of testamentary disposition by the 
concerned: member on all the class I heirs 
mentioned in the proviso as above. All 
such heirs under the Act share such an 
interest of the deceased per capita and 
as tenants-in-common. Such statutory 
right to succeed creates, as it were, an 
independent proprietary interest in each 
of the statutory heirs in the property of 
the deceased member. Even though the 
quondam joint family may be continued 

















nd there is a Manager or Kartha in 
charge of the affairs of such joint family, 
yet, such a Manager or Kartha cannot by 
Treason of his peculiar position as such 
Manager, contract debts or create obliga- 
tions so as to bind the female members of 
the family specified as heirs in the proviso 
to the section or the male heirs mention- 
ed therein, as a matter of course. Such 
female members or the male members 
classified therein obtain such a statutory 
privilege, benefit or a right by reason of 
the fiction created under the Act. There 
may be cases, however, where the female 
embers as above or the male members 
might have, either expressly or by neces- 
sary implication, participated in, or in- 
volved themselves in, the affairs of the 
joint family or in the continuance of the 
joint family business or activity. We as- 
sume for the purpose of the present situa- 
tion that there was a joint family busi- 
ness and that was continued by the sur- 
viving member of the coparcenary, viz., 
the first defendant and he was the Kartha 
or Manager who was looking after the 
said business. In all such cases, the female 
members or the male members specified 
in the proviso to Section 6: other than 
such a Kartha cannot be made liable for 
the debts incurred by such Kartha of the 
joint family or coparcenary without strict 
proof of participation or involvement of 
the female members or males other than 
the Kartha in the said business. Such 
female members or the heirs mentioned 
in the proviso might as obligor or parties 
to a particular contract or bargain, volun- 
tarily bind themselves to become liable 
along with the manager or Kartha. This 
is a matter for proof But, it does not, 
axiomatically, follow that since there is 
a Kartha, since there is a joint family and 
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since there is a joint family business 
the heirs who inherit the share of the 
deceased member of the coparcenary 
under the Act are Coparceners and are to 
be automatically made liable for all the 
debts incurred by such Kartha or Mana- 
ger. To adopt with respect the words oʻ 
Ismail, J. in Veerasekara Varmarayar v. 
Amirthavalliammal, 87 Mad LW 397 at 
p. 398 = (AIR 1975 Mad 51)— 

“The effect of explanation to Sec- 
tion 6 is to carve out the interest of a de- 
ceased coparcener from the joint family 
property, and from the moment of the 
death of the coparcener concerned, his 
interest ceases to be coparcenary pro- 
perty, and therefore, outside the powers 
and jurisdiction of the Kartha to deal 
with the same”. 

We thave already referred, in this case, to 
the peculiar circumstances which the 
lower Court noticed which established 
such participation of the plaintiffs as 
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-female members of the family in the 


borrowings made by the first defendant 
in connection with the joint family busi- 
ness continued by the first defendant. 
After noticing such nexus between the 
activity of the concerned female member 
and the borrowing, the Court held that, 
in certain circumstances, one or the other 
of the plaintiffs are liable to pay such 
debts though incurred by the first defen- 
dant as the Manager of the joint family. 

7. Srinivasan, J. speaking for the 
Bench in Karuppa Gounder v. Palaniam- 
mal, AIR 1963 Mad 245 at p. 249, held that 
the “persons (the heirs specified in the pro- 
viso to S.. 6) are entitled to succeed to 
the interest of the deceased coparcener 
under the Act but they shall not be 
subject to the hazard of the fluctuating 
fortunes of the family.” The recitation 
within brackets is ours. When the learn- 
ed Judges laid the accent on the hazard of 
the fluctuating fortunes of the family, 
they obviously made it clear that the 
female members, of which class we have 
been considering throughout, cannot be 
indiscriminately. held to be involved in 
the activities of the Manager of the family 
irrespective of their - voluntary zeal or 
interest in it by openly or by necessary 
implication, participating in such activities. 

8. A Full Bench of the Andhra 
Pradesh High Court in Govinda Reddy v. 
Golla Obulamma, AIR 1971 Andh Pra 363 
at p. 373 (FB), dealt with the implications 


. and the purport of Section 6 of the Act 


and the learned Judges observed thus— 


“If the deceased has left only’ copar- 
eeners, the rule of survivorship will 
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apply. But, if he has left any female re- 
latives specified in class I of the schedule, 
viz., daughter, widow, mother, daughter 
of a predeceased son, widow of a pre- 
deceased son, .......:....... the devolution 
will be only under Act 30 of 1956, and 
not in accordance with the law of sur- 
vivorship ............. Explanation I intro- 
duces out of necessity a legal fiction for 
ascertainment of interest of the deceased 
coparcener ... . The legal fiction 
was designed for a limited purpose, viz., 
for computation of the interest of the de- 
ceased coparcener for the purposes of 
devolution of the same on his heirs so 
that there may be no difficulty in giving 
effect to the proviso ...... . The term 
‘interest? no doubt, is used, even in the 
first part of the section. But the expla- 
nation is of no. practical importance in 
relation thereto for there can be no occa- 
sion for separation or ascertainment of 
this interest if the case fell exclusively 
within the first part of the section ...... 

+e ee One. would do well to bear in 
mind that Séction 6 of the Hindu Succes- 
sion Act is concerned with the devolution 
of a deceased coparcener’s interest alone. 
It has nothing to do with the disruption 
of the joint family status ... The 
effect of Section 6 on the coparcenary, if 
at all, is that in case the proviso applied 
to the devolution of the interest of the 
deceased that interest or specified share 
will be taken in pursuance of the legal 
‘fiction, out of the coparcenary property 
in so far as the theirs of the deceased are 
concerned and will be available for allot- 
ment to them. Otherwise, the coparce- 
nary will continue as ever ... ... ... ... On 
the other hand, if the proviso to Section 6 
of the Act applied on account of the exist- 
ence of the heirs referred to therein, 
there will be of course no disruption of 
joint family status but the coparcenary 
property will not include the interest of 
the deceased coparcener by reason of suc- 
cession under the Act and it will not then 
be available to the coparceners and heirs 
as coparcenary property and the Kartha 
in relation thereto therefore cannot exer- 
cise his powers as a Kartha.” 


9. We respectfully adopt the above 
observations. The estate which devolved 
on the classified heirs under the proviso 
to Section 6 is one which is carved out 
of joint family and is the independent and 
separate property of such heirs. If this 
understanding of Section 6 of the Act is 
correct, then, it follows that the property 
to which the classified heirs would succeed 
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the proviso to Section 6 is their property 
and cannot be dealt with without refer- 
ence to them by the Kartha of the family 
on the foot that he is continuing the joint 
family business for the benefit of the 
members of the joint family. 


10. If, on the other hand, there is 
proof that the debt was incurred by the 


- Kartha of the joint family in conjunction 


with such calssified heirs as above and 
with their consent, either tacitly or by 
necessary implication, then, by reason of 
such a bargain, the female and the other 
heirs to such sharers may become involved 
and that involvement or participation 
may make them liable for the debt. But, 
in order to make them liable in the eye 
of law, it is necessary that there should 
be acceptable proof and enough material 
so as to make them liable for such debts 
incurred by the Kartha in the course of 
the management of the joint family. The 
liability or the obligation to shoulder 
such a responsibility would therefore de- 
pend upon the proof of the connection or 
the nexus between the debt and the acti- 
vity of the classified heir. If the female 
heir or the other heirs as mentioned in 
the proviso to Section 6 by reason of their 
conduct give a reasonable man the im- 
pression that they allowed the Kartha to 
borrow and they prompted the creditor 
to give on their assurances and on their 
being joint promisors or obligors, then, 
they cannot escape liability. 


11. In the instant case, the appel- 
lants did not even get into the box. But 
they pleaded that the debt was incurred 
by the first defendant as Kartha or Mana- 
ger of the family for the purposes of the 
joint family business. Reliance is placed 
by Mr. Ramasubramaniam, on the evi- | 
dence let in by the other creditors who 
figured as defendants in the action to show 
that the borrowing made by the first de- 
fendant in the course of the family trade 
should be deemed to be for the benefit of 
the female members as well. This con- 
tention, as at present, rests purely on 
surmise. But, the first defendant who is 
the principal architect of this borrowing 
and who is behind the scene, did not care 
to contest the proceedings or assist the 
Court by producing such material before 
it to dislodge the impression that the debt 
was not for the benefit of all the members 
of the family including the plaintiffs. No 
doubt, the primary burden of proof was 
on the plaintiffs to establish that they did 
not have anything to do with the debt by 
calling for all the account books of the 
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joint family firm from the first defendant 
who is none else than the son of the first 
plaintiff and the brother of plaintiffs 2 
to 5. Excepting for the statements filed 
by the plaintiffs, they had not also clearly 
established that, at no time, they did have 
anything to do with the borrowing made 
by the first defendant from the appellants. 
In contrast to this state of affairs, we have 
already seen that the lower Court found 
that the debts created under Exhibit B-8, 
B-2 and B-3 are binding on some of the 
plaintiffs. This conclusion was obviously 
based on the evidence let in before it. 
Even as regards the appellants, the lower 
Court adopted the same test and on the 
material placed could not find any such 
involvement of the plaintiffs with the 
debts incurred by the first defendant by 
borrowing from the appellanis. We are 
of the view that justice should be done 
by giving an opportunity to the appei- 
lants to produce or cause the production 
of such acceptable evidence so as to con- 
nect the debt with the plaintiffs. In what 
manner the appellants are to establish this, 
we are not’ making any suggestions. If 
the appellants establish, in a manner 
known to law, before the trial Court, to 
whom the subject-matter is being remit- 
ted by us, that the plaintiffs did involve 
themselves in the borrowing and actively 
participated in the business throughout, 
then, it would be just that the appellants 
should succeed and be in a position to 
proceed against the properties inherited 
by the plaintiffs as heirs under the pro- 
viso to Section 6. But, if, however, they 
are: unable to establish such a link as 
between the plaintiffs’ activity and the 
borrowing, then the conclusion arrived at 
by the Court below is right though for a 
different reason. 


12. In order to subserve justice, 
we are of the view that the matter should 
be remitted back to the Court below for 
Purposes of further elucidation on the 
question whether the plaintiffs did, at any 
time, actively or by necessary implication, 
involve themselves or participate in the 
borrowings made by the first defendant 
from the appellants and whether such 
involvement and participation gives the 
impression to a reasonable man that they 
had a benefit out of such a borrowing. If 
the answer is ‘yes’, the plaintiffs’ share 
which they obtained, as heirs of Pala- 
vesam Pillai, would be liable to be pro- 
ceeded against. If not, that share would 
not be liable as such. It is not quite clear 
as to how the Court below came to the 
conclusion that the plaintiffs cannot claim 
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any share in the profits made by the first 
defendant in his business. The trial Court 
did not examine the account books of the 
business, nor did it call for the balance 
sheets or the income-tax returns to find 
whether any one other than the first de- 
fendant was paid any profits therefrom 
or not. The observation so made by the 
lower Court is not based on any material 
considered by it. This appears to be a 
casual observation. 

13. Taking all the circumstances 
into consideration the appeal is allowed 
and ‘the subject-matter of the appeal is 
remitted for a re-assessment of the issue, 
in the light of our observations. On 
remit, if the trial Court finds that the 
plaintiffs did have anything to do with 
the borrowing or that they had a benefit 
out of such borrowings, then, it would 
hold that the plaintiffs’ share in Palave- 
sam Pillai’s properties would also be 
liable for the debt in favour of the ap- 
pellants. The appellants, even if they 
succeed in the Court below, shall not be 
entitled to the costs as it is their inaction 
that is responsible for this apparent con- 
fusion. There will be no order as to costs 
in this appeal. In all other respects the 
decree and judgment of the Court below 
is confirmed. 

Appeal allowed. 
Case remanded. 
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Jacob A. Chakramakkal, Petitioner v 
Mrs. Rosy J. Chakramakkal, Respondent. 

C. M. P. 13806 of 1975 in O. S. A. 
No. 94 of 1975, D/- 19-1-1976. 

(A) Majority Act (1875), Section 4 — 
Computation of age — Person born on 
8-12-1957 — Would attain majority at 
midnight of 8-12-1975 i.e. first moment of 
8th day of May, 1975. (Para 4) 


The Petitioner in person; K. N. Bala- 
subramaniam, for Respondent. 

KAILASAM, J.:— This petition was 
filed by Jacob A. Chakramakal praying 
that an ad-interim order declaring and ap- 
pointing him as guardian of the person of 
the minor daughter Mary alias Maya be 
made pending disposal of the appeal. This 
petition was filed on 8-12-1975 and was 
brought up before us on the same date. 
After hearing Mr. Chakramakal we ad- 
mitted the O. S. Appeal and directed 
notice to the respondent in this petition. 
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2. We observed that Mr. Jocob 
A. Chakramakal submitted that his daugh- 
ter, Mary will attain majority tomorrow 
(9-12-1975) and if orders were not passed 
she will not be under the control of the 
Court. Taking into consideration the facts 
of the case, we directed that as the girl 
Maya was attaining majority on 9-12- 
1975, it was desirable till the matter is 
heard after notice to the parties that the 
petitioner is appointed as guardian. 


3. On notice, the respondent- 
mother has appeared through counsel, 
Mr. K. N. Balasubramaniam. The learned 
counsel takes up a preliminary objection 
to the jurisdiction of this Court to ap- 
point a guardian on 8-12-1975 as, accord- 
ing to him, the girl Maya had attained 
majority before the order was passed by 
this Court on 8-12-1975. Maya was born 
on 8-12-1957 and if she had attained 
majority before we passed the orders 
during Court hours on 8-12-1975, this 
Court would not have had any jurisdic- 
tion to appoint a guardian for the minor. 


4, Section 3 of the Indian Majority 
Act provides that a guardian shall be ap- 
pointed or declared by any Court of Jus- 
tice before the minor has attained the age 
of 18 years. Section.4 states how the age 
of majority should be computed. It pro- 
vides that in computing the age of any 
person, the day on which-he was born is 
to be included as a whole day and he shall 
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be deemed to have attained majority at 
the beginning of the eighteenth anniver- 
sary of that day. Maya having been born 
on 8-12-1957, according to Section 4, 
would have attained majority at the 
beginning of the eighteenth anniversay of 
that day, i.e. 8-12-1975. The beginning 
of that day is accepted to be 12 midnight 
(vide “Words and Phrases” Permanent 
Edition, Volume II, West Publishing Co., 
page 108). At page 113, it is stated that 
“a legal day commences at 12 O'clock mid- 
night and continues until the same hour 
the following night. Cheek v. Freston, 72 
NE 1048, 1049, 34 IA 343”. Accordingly,| 
the minor would have attained majority 
at midnight of 8-12-1975. Illustration (a)| 
to Section 4 of the Act makes the position 
clear. Dealing with a person born on the 
first day of January 1850, it states that 
he attains majority on the first moment 
of the first day of January 1871. 


5. In this view, the preliminary 
objection raised on behalf of the respon- 
dent by her counsel will have to be up- 
held and C. M. P. 13806 of 1975 dismissed. 
The interim order appointing the appel- 
lant-petitioner as guardian of the minor 
daughter Mary alias Maya is also vacated. 


6. Post the appeal on 2-2-1976. 


Order accordingly, 
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before the accident. The case made out 
by O. P. No. 1 in his written statement 
and the above fact deposed to O. P. Ws. 2 
and 6 clearly indicate that the car had 
sufficient space to overtake the bus and 
in fact it did overtake the bus and while 
it was moving in front of the bus the ac- 
cident took place. 


9. P. W. 8 was the M. V.L, Cut- 
tack who visited the spot and examined 
the vehicle lying at that place and sub- 
mitted his report attaching thereto a 
sketch map of the place of accident (certi- 
fied’ copy of the report and the sketch map 
marked as Ext. 8). In his deposition he has 
stated that the bus was lying on its left 
side on the middle of the road at the 
place of the accident. From the photo- 
graphs of the vehicles lying at the place 
of accident, exhibited as Exhibits 2/a and 


4/a, it is quite evident that the bus was’ 


moving very much on the right side of 
the road leaving sufficient space on the 
road on its left side. O. P. Ws. 3 and 4 
for O. P. No. 1 have stated that the tarred 
portion of the road at the spot was about 
20 feet. It is clearly evident from the 
exhibited photographs that at the place of 
the accident besides the tarred portion of 
the road there were katcha portions on 
both the sides of the road. O. P. W. 2 has 
also admitted in his cross-examination 
that there was sufficient space at the spot 
for a jeep to pass on the left side of the 
bus where it had fallen on the road. 
P. W. 6 has stated that there was suffi- 
cient space on the road at the spot on the 
left side of the bus for a cart to pass by 
that way. O. P. W. 4, the driver of the 
said bus has stated in his cross-examina- 
tion that the entire bus had fallen on the 
tarred portion of the road and no portion 
of it went beyond the edge of the tarred 
portion. From the above evidence on record 
it is quite evident that at the place of the 
accident the bus was moving very much 
on the right side of the road leaving suffi- 
cient space on the road on its left side. 
On the evidence discussed earlier it tas 
been found that at the place of the acci- 
dent the car, before the accident had al- 
ready overtaken the bus and was moving 
in front of the bus. That being so it was 
‘expected of the driver of the bus, who 
was driving the bus very much on the 
right side of the road, to :-move his vehi- 


cle to its left, obviating all- possibilities. 


of the bus coming in contact with the 
car in front of the bus. But on the evi- 
dence on record it is seen- that’ the driver 
of the bus, instead of. moving his vehicle 
_ to its left, swerved it to its right after the 
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car overtook the bus. This fact has not 
only been testified to by some of the wit- 
nesses. examined by the claimants but has 
been admitted in categorical terms by 
O. P. W. 2 for O. P. No. 1. 


10. The story advanced by the bus 
driver and O. P. Ws. 3 and 4 that the car 
at first rubbed against the bus as a result 
of which it swerved to its right and struck 
against the truck coming from the oppo- 
site direction is not supperted by the case 
put forward by the appellant himself in 
his written statement nor is it supported 
by O. P. W. 2. O. P. W. 2 was the Quality 
Inspectcr of the Food Corporation of 
India and he reported the matter at the 
Bhubaneswar Capital Police Station. 
Nothing even is alleged against O. P. W. 2 
to disbelieve his statement. His narra- 
tion of the incident, so far as its broad 
features, is in conformity with the case 
made out by the appellant, and his evi- 
dence inspires confidence and sounds 
more probable than the evidence of the 
other witnesses examined on behalf of the 
appellant, as they tried to make out ab- 
solutely a new case not in conformity with 
the case put forward by the appellant in 
his written statement. The story put 
forward by O. P. Ws. 1, 3 and 6 that the 
car while trying to overtake the bus, 
rubbed against the right side of the bus 
and swerved to its right and dashed 
against the truck coming from the op- 
posite direction as a result of which the 
face of the car turned around and in that 
process it got sandwiched between the 
two Vehicles, is also not the case put for- 
ward by the appellant in his written 
statement. The case deposed to by 
O. P. Ws. 1, 3 and 4, that after the car 
dashed against the truck the truck dashed 
against the bus as a result of which the 
bus toppled down on the road, is not only 
not stated by the appellant himself in his 
written statement but is also controverted 
directly by O. P. W.6, who in categorical 
terms in his examination-in-chief itself 
states that the bus and the truck did not 
collide against each other. A reading of the 
evidence. of O. P. Ws. 1, 3,4 and6 does not 
inspire confidence: It appears that they 
made an effort to absolve the driver of 
his responsibility of driving the bus in a 
negligent manner. I, therefore, do not 
give any credit’ to their evidence. S 


11. I do not attach any importance 
to the ‘non-éxamination of ‘the driver of 


‘the car, as I ‘am basing, my finding on this 


aspect of the matter mostly on the mate- 


Trials and evidence ‘brought on record by 
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the opposite party and other oral and 
documentary evidence of authentic and 
convincing nature. 5 

12. Admittedly the car was sand- 
wiched between the bus and the truck. 
On the evidence on record it is estab- 
lished. that the car completely overtook the 
bus and was moving in front of it. So 
it was for the bus driver to have steered 
the bus to its left in order to take it away 
from the car so that the bus would not 
have come in contact with the car and 
the car, on petting a wide space, could 
have moved forward on its way. More- 
over if the driver of the bus would have 
acted that way, the bus would not have 
hit the car from behind even if the car, 
as suggested by the opposite party, dashed 
against the truck coming from the oppo- 
site direction. In that case the bus would 
not have been involved in the said acci- 
dent. From the evidence on record I am 
inclined to arrive at the finding that after 
the car crossed the bus the driver of the 
bus instead of slowing down its speed 
proceeded ahead with the same or higher 
speed, swerved it to the right and dashed 
against the car from behind as a resulf 
of which the car, which had already cross- 
ed the bus and was moving in front of 
it, swerved to its right side and dashed 
against the truck which was on the ex- 
treme left side of the road. In that pro- 
cess the car got sandwiched between the 
bus and the truck and in consequence the 
deceased died at the spot. From all that 
has been discussed above it is quite evi- 
dent that the bus driver did not act with 
reasonable care and caution, instead he 
acted in a rash and negligent manner in 
driving his vehicle and so such a nasty 
accident took place. In the facts of the 
case the car driver cannot be held res- 
ponsible for any contributory negligence. 
That being so the owner-of the vehicle, 
i.e. the company of which the appellant 
was the Managing Director, is liable to 
pay proper compensation for the said ac- 
cident, 

13. On the above finding one has 
to assess the compensation to be paid in 
this case. 

14, The Tribunal, in ‘ascertaining 
ithe compensation to be awarded in a case 
of this nature, is required to make an 
award determining the amount of com- 
\pensation which appears to it to be just. 
iThé- pecuniary loss to the aggrieved party 
in such cases would depend upon various 
factors and data which cannot be accu- 
rately ascertained and the Tribunal has 
to make a fair and reasonable assessment 
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of the same even on conjectural basis. 
The determination of the question of com- 
pensation depends on several imponder- 
ables and so one cannot insist or expect! 
meticulous accuracy in such assessments. 
The general principle of assessment of 
compensation, as has been observed b; 
the Supreme Court in AIR 1971 SC 1624 
and AIR 1962 SC 1, is that ‘the’ pecuniary 
loss can be ascertained only by balancing 
on the one hand the loss to the claimants 
of the future pecuniary benefit and on 
the other any pecuniary advantage which 
from whatever sources comes to them by 
reason of the death, that is, the balance 
of loss and gain to a dependant by the 
death must be ascertained. 


15. In this case it is not disputed 
that the deceased was getting a salary of 
Rs, 1,500/- out of which, after all deduc- 
tions, he was actually. taking home Rupees 
911/-. Besides this he was getting Rupees 
300/- as house rent from the house con- 
structed by him. Out of this let me set 
apart 1/6th of the same towards mainten- 
ance and payment of taxes for the house. 
Thus, the deceased at the time of his 
death had with him Rs. 911/- plus Rupees 
250/- = Rs. 1161/- per month which- 
amount was available for his own. per- 
sonal expenses and for the expenses and 
maintenance of his family members, i.e. 
the claimants in this case. There is evi- 
dence to show that he was not able to 
save anything out of his income. There 
is evidence on record to show that the 
deceased was leading a plain and simple 
life and was not spending any noticeable 
amount on himself besides his expenses 
on food, clothing and other bare necessi- 
ties of life. There is nothing on record 
to indicate anything to the eontrary. Con- 
sidering the cost of living and the status 
of the deceased I am inclined to set apart 
Rs. 400/- per month on account of the 
personal expenses of the deceased from 
the aforesaid amount of Rs. 1,160/. So 
Rs. 760/- per month was available for the 
expenses and maintenance of the claimants 
and as the deceased was not making any 
saving out of the same, one can reason- 
ably expect that the aforesaid balance 
amount was being spent on and. after 
the maintenance and expenses of the 
claimants. The claimants continued to 
receive the house rent as before even 
after the death of the deceased and so 
they did not suffer any loss on that ac- 
count on the death of the deceased. So, 
for the purpose of assessing ‘the compen- 
sation’ in this case the house rent amount 
cannot be taken into account. Thus the 
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financial loss which the claimants suffered 
can be said to be Rs. 510/- per month im- 
mediately on the death of the deceased. 
The deceased was about. 46 years only 
when he died, and so he would have.con- 
tinued in service till his 58th year had he 
not died due to the said accident (Age of 
superannuation increased from 55 years 
to 58 years as per Government Resolu- 
tion No. PR 10/7422947/F, dated 11-6-1974, 
copy filed in this Court by the claimants 
along with their petition dated 26-4-1976). 
As the deceased had about 12 years more 
to serve one can reasonably say that the 
deceased would have earned higher salary 
in future either on the time-scale of pay 
or on promotion to a higher post. Con- 
sidering all that I am inclined to fix on 
an average Rs. 600/- per month as the 
loss sustained by the claimants due to the 
death of the deceased on account of the 
accident. The deceased was 45 years 9 
months old at the time of his death by 
accident, and so he was expected to con- 
tinue in service for 12 years and 3 months 
more: Therefore one can reasonably say 
that from the date of the deceased’s death 
till his age of superannuation at the age 
of 58 years he was capable of rendering 
monetary help and assistance to his family 
members to the tune of Rs. 88,200/- 
(Rs, -600/- per month X 12 years 3 months). 
16. The life expectancy of the de- 
ceased was put at 65 years by the 
claimants themselves. After his super- 
annuation at the age of 58 years the de- 
ceased was entitled to get pension till. his 
expected death at the age of 65 years. 
One cannot at this point of time state the 
exact amount of pension which the de- 
ceased would have received.on his super- 
annuation. As he was drawing a salary 
of Rs. 1,500/- per month at the time of his 
death at the age of about 46 years, one 
can reasonably expect that on his super- 
annuation at the age of 58 years in 1981 
with higher salary he would have got a 
pension of about Rs. 750/- per month. De- 
ducting expenses for his own account 
after retirement at the rate of Rs. 350/- 
per month he was capable of contributing 
Rs. 400/- per month for 7 years (58th year 
to 65th year) towards the maintenance and 
expenses of the claimants, On this ac- 
count, therefore, the claimants are en- 
titled to compensation of Rs. 33,600/-. 
17. It was contended on behalf of 
the claimants that the deceased was like- 
ly to be promoted to the post of the 
Director of Agriculture just after a-year 
of the accident. To assess compensation 
on the basis of a chance of promotion in 
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future would land one-self in the region 
of speculation. As a chance for promo- 
tion is highly speculative, assessment of 
compensation cannot be made on that 
basis, 


18. In assessing compensation in 
such matters probable expenses for edu- 
cation and marriage of children, as claim- 
ed in this case cannot form the basis. Com- 
pensation in such cases has to be assessed 
on the loss to the claimants of future pecu- 
niary benefits due to the death of the de- 
ceased. 


19. Mr. Murty, the learned coun- 
sel for the appellant contends that in as- 
sessing the compensation to be paid to the 
claimants in a case of this nature the 
pecuniary benefits and other amounts 
which are readily made available to the 
claimants by reason of the death of the 
deceased have to be deducted from the 
total compensation. In this connection 
Mr. Murty submitted that the amounts 
which the claimants received on account 
of Life Insurance Policies of the deceased 
and other lump sum pecuniary benefits 
which devolved on the claimants by rea- 
son of the death of the deceased have to 
be discounted from the amount of com- 
pensation assessed on the basis of future 
loss of pecuniary benefits, as made in the 
previous paragraphs. Admittedly after 
the death of the deceased the wife of the 
deceased, one of the claimants in this 


. case, received Rs. 11,613/- from the L, I. C 


of India as the sole nominee of that 
policy. She was also paid by the L. I.C. 
Rs, 200/- per month till 19-9-1971 and 
thereafter Rs. 100/- per month for five 
years. Besides that she received from 
the Insurance Company Rs. 11,800/- for 
the cost of the car which was damaged 
in the said. accident. Out of that amount 
a loan of Rs. 2,347/-, incurred by the de- 
ceased for the purchase of that car, was 
outstanding and so, that amount was re- 
payable by the claimants. Further the 
wife of the deceased received as the sole 
nominee of the deceased Rs. 15,181/- from 
the General Provident Fund. 


20. ~ Law is well settled that all 
pecuniary advantages which come from 
all different sources of the claimants by 
reason of the death of the deceased must 
be discounted from the lump sum com- 
pensation. In the case reported in 1972 
Ace CJ 92 = (AIR 1973 Orissa 33) it has 
been held that deductions must be made 
for the benefits accruing to the widow for 
the acceleration of her interest in his 
estate and funds. Lord Viscount Simon 
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in Nance’ v. British Columbia Electric 
Railway Co. Ltd., (1951 AC 601), while 
stating the several factors which are to 
be taken into consideration for assessing 
compensation in such cases, has stated that 
deduction must be made for the benefits 
accruing to the widow from the accelera- 
tion of her interest in his estate. The 
amounts on the life policies of the de- 
ceased and his G. P. Fund would have 
devolved on the deceased, may be in an 
inflated form, had the deceased not died 
a premature death. As in most cases, the 
deceased on receipt of the said amounts 
would not have utilised the entire money 
for himself but would have spent most of 
it on the claimants. By the death of the 
deceased due to the accident the said 
amounts devolved on the claimants on an 
earlier date, and due to the benefit of the 
accelerated devolution some deduction 
has to be made from the lump sum com- 
pensation assessed in this case. In most 
cases it is difficult to assess the actual 
benefits accruing from such accelerated 
devolution of the deceased’s interest in 
his funds on the claimants, and so a parti- 
cular fraction out of such amounts to be 
fixed on the facts and circumstances of 
each case, is generally deducted on this 
account. This Court in Sabitri Pati’s case 
(1973 Ace CJ 319) (Orissa) made a deduc- 
tion of one-eighth due to the payability 
of amounts of insurance policies and other 
service benefits which accrued to the 
claimants by reason of the death of the 
deceased in an accident. In the facts of 
this case and on the policy of uniformity 
I also prefer to deduct one-eighth of the 
money received by the claimants from 
the Insurance Company on the life poli- 
cies of the deceased and the G. P. Fund 
from the lump sum compensation already 
estimated above, due to the accelerated 
devolution of such amounts on the 
claimants. 


21. . The amount which the ‘claimants’ 


received from the Insurance Company on 
account of damage to the car cannot .be 
discounted from the compensation amount. 
The claimants had the benefit of using the 
car during the lifetime of the deceased 
and have certainly suffered loss due to 
the total destruction of the car in the said 
accident. That.loss is made good by the 
payment of the above amount and so by 
this amount no special benefit has ac- 
crued to the claimants ‘by reason of the 
death of the deceased. 


22.. The Court below has straight- 
way deducted Rs. 30,000/- from the lump 
sum -compensation by saying that the 
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house belonging to Shyamananda de- 
volved on the claimants immediately upon 
the death of the deceased and so the 
valuation of that property must be de- 
ducted in account of accelerated suc- 
cession. The Court below was not justi- 
fied on deducting the said amount on this 
count, The house of the deceased and/or 
benefits accruing therefrom would have 
devolved on the claimants directly or in- 
directly after the death of the deceased 
in the ordinary course. The claimants in 
fact were deriving benefit from the income 
from the house by way of rent during the 
lifetime of the deceased. The claimants 
continued to enjoy that benefit after 
the death of the deceased. The income of 
the deceased on that account has not been 
taken into account in assessing compensa- 
tion in this case, as can be seen above. 
No special benefit on this account has 
devolved on the claimants by reason of 
the death of the deceased. Accordingly 
the value of the house or any portion 
thereof need not be discounted from the 
compensation assessed in this case. - 


23. One-sixth out of the compen- 
sation amount assessed to be paid on the 
above considerations is generally deducted 
due to uncertainties of life and lump sum 
payment of the compensation amount, and 
I see no reason why such a deduction on 
this count shall not be made in this case. 


24. A case for deduction on any j 
other ground could not be made out. 


25. Thus for reasons stated ‘above 
one-eighth out of Rs. 22;213/- and. Rupees 
15,181/-, which the wife of the deceased 
received respectively from the L. I.C. and 
G. P. Fund, has to be deducted from the 
compensation amount assessed on the loss 
of pecuniary benefits. Accordingly Rupees 
4,674/- is to be deducted from the said 
compensation amount of Rs. 1,21,800/-. 
So the balance comes to Rs. 1,17,126/-. 
One-sixth out of this amount i.e. Rupees 
19,521/- has to be deducted due to lump 
sum payment of the compensation amount. 
So the claimants are entitled to a net 
amount of- Rs. 97,605/-.: The .claimants,. 
therefore, are entitled to the said. net 
amount of Rs. .97,605/- with -interest at 
the rate of 6 per cent per annum from 
the date of the filing of the claim _ peti- 
tion till the payment of the said amount 
by the appellant. Usha Debi, respondent 
No. 5 in this appeal will receive the said 


‘amount for herself and on behalt of res- 


pondents 1 to 4. 


In the result, therefore, the appeal is 
dismissed: and the cross-objection - is. al-, 
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lowed to the extent stated above. Parties 
however will bear their own costs of the 
appeal and the cross-objection. 

Appeal dismissed. 
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` Sindhu Mohanty and another, Appel- 
lants v. Gourkrushna Mohanty and an- 
other, Respondents. 

A. H. O. No. 36 of 1975, D/- 14-1- 
1976.* 

(A) Evidence Act (1872), Section 114 
— Accident between bus and cycle re- 
sulting in death of person riding cycle — 
Claim for compensation against bus owner 
and insurer — Non-examination of driver 
— Adverse inference, held should be 
drawn against bus owner. (Motor Vehicles 
Act (1939), Section 110-B). (Para 6) 

(B) Torts — Contributory negligence 
— Genera] Rules regarding — Collision of 
bus and cycle. (Motor Vehicles Act (1939), 
Section 110-B). 

Generally speaking, when two parties 
are so moving in relation to one another 
as to involve risk of collision, each one 
owes to the other a duty to move with 
due care and this is true whether they 
are both in control of vehicles or one is 
moving with a vehicle of automation and 
the other with a vehicle like a cycle. 
(1951) AC 601, Rel. on. (Para 8) 

The general rule of law with respect 
to negligence is that although there may 

. have been negligence on the part of the 
plaintiff, yet unless he could by exercise 
of ordinary care have avoided the conse- 
quences of defendant’s negligence, he is 
entitled to recover damages. 

(Para 8) 

Where there was collision between 
bus.and cycle and the person riding cycle 
died as a result of injuries ‘sustained in 
the accident, taking into consideration the 
width of the road at the place of collision, 
the size of the-bus and the space required 
for it to pass, the fact that there was no 
pressure of-traffic on the road at the time 
of the incident (excepting the two cycles 
coming. from the opposite direction), the 
manner of the happening of the incident, 
the withholding of the driver..from the 
witness box, the conduct of the driver in 


*(Against judgment of K. B. Panda J. in 
Mise. Appeal No. 2 of 1973, D/- 7-7- 
__1975). 
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running away from the scene without 
stopping after the collision ete, it was 
held hold that the driver of the bus also 
contributed by his negligence to the inci- 


-dent and if he had acted carefully, the 


Collision could have been avoided. 
(Para 8) 
(C) Torts — Damages — Assessment 
— Contributory negligence mitigates 
damages. (Motor Vehicles Act (1939), Sec- 
tion 110-B). (Para 8) 
Cases Referred: Chronological Paras 


AIR 1959 Punj 297 = 61 Pun LR 683 8 
1951 AC 601 = (1951) 2 All ER 448 8 
(1842) 152 ER 588 = 12 LJ Ex. 10 8 


R. C. Patnaik and P. K. Misra, for 
Appellants; G., B. Mohanty and N. C. 
Mohanty, for Respondents. 


R. N. MISRA, J.:— Arjuna Mohanty 
whose parents are appellants before us 
was returning on cycle from Puri Town 
to Chandanpur at about 9 O’clock in the 
morning on 23-11-1969 along with one 
Satrughna Sahu (P. W. 2). Each of them 
was riding a cycle and while they were 
near about Bira Harekrushnapur, from 
the opposite direction came a bus bearing 
registration number ORP 365 which dash- 
ed against the cycle of the deceased 
Arjuna. As a result of this collision 
Arjuna fell down and over him fell his 
cycle. The bus did .not stop. With 
multiple injuries on his body the victim 
was removed to the hospital at Puri where 
he. succumbed to his injuries a couple of 
hours after the incident. A claim was 
laid for compensation under the provisions 
of Chapter VIII of the Motor Vehicles 
Act of 1939 by the parents impleading the 
owner of the bus and the insurer of the 
vehicle and a sum of Rs. 50,000/- was 
claimed. 


2. The deceased was said to be a 
person of 22 years of age and was em- 
ployed under one Upendra Mohapatra on 
a monthly salary of Rs. 150/-: The father 
of the deceased claimed to be a person 
aged 63 while the mother was just above 


-50. They alleged that the deceased was 


moving on thé appropriate side of the 
road: At the place where the collision 
took place, the’ road was wide; on the 
two flanks the metalled portion of ‘the 
road -was about seven feet each arid the 
black top of the road. at that’ place was 
quite wide. While the victim was proceed+ 
ing at a slow speed the bus was driven 
rashly and negligently and the driver did 
not take adequate precaution. The ‘driver 
did not take the vehicle to his left’ and 
came too much on the right side of the 
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road as a result whereof the collision. took 
place, 


3. Both the owner of the vehicle 
as also the insurer filed two separate 
written statements. According to the 
owner, the victim was on the wrong side 
of the road along with his friend and both 
the cyclists wanted to go to the left side 
of the road when they saw the bus ap- 
proaching. P. W. 2, the friend of the de- 
ceased, who was going behind could not 
control the cycle and, therefore, the front 
wheel of his cycle dashed against the 
cycle and fell down. In his turn the de- 
ceased could not control his own cycle 
and fell down. The bus was being driven 
with all care and at a slow speed and, 
therefore, the owner of the bus cannot be 
made liable for any compensation. The 
insurer took the stand that the cycle was 
being driven rashly and without ringing 
any bell or looking towards vehicles 
moving on the road. The bus was coming 
from the opposite direction on its appro- 
priate side and was being driven at a slow 
speed and horn was being blown. The 
Jeceased came negligently and dashed 
against the vehicle and sustained injuries 
due to his contributory negligence. There- 
fore, the insurer had no liability. 


4. At the inquiry, the appellants 
examined three witnesses — P. W. 1 the 
employer of the deceased, P. W. 2 a col- 
lege student who was going along with 
the deceased but on another cycle and 
P. W. 3, the father of the deceased. On 
the side of the defendants, the Officer-in- 
charge of the Sadar Police Station at Puri 
who had investigated into the criminal 
case for rash and negligent driving was 
examined, . 


5. The Tribunal came to hold that 
the appellants would have been entitled 
to a compensation of Rs. 1,645.75. but 
were not entitled to any compensation as 
they failed to establish that the accident 
was due to the negligence of the driver 
of the motor vehicle. The appellants had 
appealed to this Court under Sec. 110-D 
of the Motor Vehicles Act and our learned 
brother Panda, J., after hearing parties 
sustained the order of the Tribunal. This 
appeal has been directed against the deci- 
sion of the learned single Judge. 


6. That the deceased died as a 
result of the several injuries sustained by 
him while he was coming from Puri to- 
wards Chandanpur is not disputed. While 
the owner of the bus has denied the al- 
legation of collision between the cycle of 
the deceased and the bus in question, the 
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insurer has accepted such a collision. 
P. W. 2 is the only eye-witness. Admit- 
tedly the driver of the bus was a very 
competent witness and if examined he 















matter in controversy. For t 
best known to the employer, the driver 
has been withheld from the inquiry andi. 
good evidence from a competent witness 
though available has not been placed be- 
fore the Court. The conduct of the owner 
of the vehicle in not examining the driver 
in the inquiry has been completely lost 
sight of by the Tribunal as also the learn- 
ed Single Judge. We think, there is force 
in the contention of appellant’s counsel 
that the driver should have been exa- 
mined and for his non-examination, ad- 
verse inference should be drawn against 


must be held that the cycle which the 
deceased was riding came in collision wi 
the bus. 


7. The next question for conside- 
ration is as to whether the incident was 
the outcome of negligence of the driver 
or resulted from contributory negligence 
of both the driver of the vehicle as also 
the victim or the driver had no blame at 
all and it was all on account of negligence 
of the deceased. The evidence of P. W. 2, 
the only eye witness, is to the following 
effect :— 

ae wee. The width of the pitch 
portion of the road at the place of acci- 
dent is 12 feet with metalled portion 7 to 
8 feet on either side. The road is plain 
and straight. No other vehicle was pass-- 
ing on the road at that time.. ‘is 
Arjuna was cycling on the pitch ‘toad one 
cubit inside from the margin of the pitch 
road. The pitch road was not watery ... 

us : : Myself and Arjuna were cycling 
side by ‘side in a parallel line. Arjuna 
fell down on the middle of the pitch road 
when the rear wheel of his cycle came in 
contact with the right front wheel of ‘the 
bus. Arjuna fell down two: cubits apart. . 
Ten the front wheel and his cycle fell on ` 

m > 
According o ‘this witness, the bus was 
running at a speed of about 40 miles per 
hour while the cycles were moving at a 
speed of 5 to 6 miles per hour. The police 
officer who measured the road during in- 
vestigation of the criminal case has stated 
that the road at the particular place is 
about 45 feet wide and the metalled por- 
tion had gradually sloped where it met ~ 
the non-metalled portion. -In view of the 
fact that the police officer hag actually 
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made measurement, his evidence should 
be preferred and it must be held that the 
road was 45 feet. Leaving the two flanks 
of 7 feet of metalled portion out of con- 
sideration, the pitch part of the road was 
about 30 feet, There was thus enough 
Space for the bus to negotiate while cross- 
ing the two cyclists. If the driver had 
taken minimum of precaution. the bus 
could not have come in collision with the 
cycle, 


8. The story advanced by the bus 
owner that the cyclists were on the wrong 
side of the road and seeing the bus ap- 
proaching they tried to go to their own 
left does not seem to be true. In fact, 
both the Tribunal as also the learned 
single Judge have not accepted that part 
of the story. On the evidence, we think, 
that is the appropriate conclusion to 
reach. It must, therefore, be held that 
the cyclists were on their left side though 
they were not in the metalled portion. 
In fact, P. W. 2 has admitted that they 
were going in a parallel line i.e. side by 
side. He has further stated :— 


ue aseeseeee Even if we saw the Bus 
coming from the opposite direction, we 
did not become more careful to move to 
our further left. We wora in the same 
line as before ......... 


The witness has added : — 


“When a Bus comes from our behind, 
we cyclists become careful and move to 
the further left, but we do not do so when 
a his comes from the opposite direction 


There seems to be truth in the stand of 
the insurance Company that the accident 
was more or less the outcome of contri- 
butory negligence. Though the insurer 
wanted to maintain that the contributory 
negligence was alone of the cyclist, we 
think, on the evidence indicated above, it 
is appropriate to hold that both the driver 
of the vehicle as also the victim cyclist 
contributed to the making of the incident. 
.|Taking into consideration the width of the 
road at the place of collision, the size of 
|the bus and the space required for it to 
pass, the fact that there was no pressure 
of traffic on the road at the time of the 
incident (excepting the two cycles coming 
from the opposite direction), the manner 
of the happening of the incident, the with- 
holding of the driver from the witness 
box, the conduct of the driver in running 
away from the scene without stopping 
after the collision etc., we would hold that 
the driver of the bus also contributed by 
his negligence to the incident and if he 
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had acted carefully, the collision could 
have been avoided, Generally speaking, 
when two parties are so moving in rela- 
tion to one another as to involve risk of 
Collision, each one owes to the other a 
duty to move with due care and this is 
true whether they are both in control of 
vehicles or one is moving with a vehicle 
of automation and the other with a vehi- 
cle like a cycle (See Nance v. British 
Columbia Electric Railway Co. Ltd., (1951) 
AC 601) (All). The general rule of law with 
respect to negligence is that although 
there may have been negligence on the 
part of the plaintiff, yet unless he could 
by exercise of ordinary care have avoid-' 
ed the consequences of defendant’s neglig- 
ence, he is entitled to recover damages. 
The view which has weighed with the 
Tribunal and our learned brother in this 
Court appears to be that the deceased was 
the author of his own wrong and by 
ordinary care he might have avoided the 
collision. While such a view is supported 
by the dictum in the case of Davies v. 
Mann, (1842) 152 ER 588, Salmond has 
indicated :— 


“The contributory negligence of the 
plaintiff is to defence if the defendant had 
a later opportunity than the plaintiff of 
avoiding the accident by reasonable care, 
and at the time either knew or ought to 
have known of the danger caused by the 
plaintiff's negligence. Combining this rule 
with the general principle of contributory 
negligence, we reach the following result: 
When an accident happens through the 
combined negligence of two persons, he 
alone is liable to the other who had the 
last opportunity of avoiding the accident 
by reasonable care, and who then knew 
or ought to have known of the danger 
caused by the other’s negligence.” 


In the facts of the present case, we are 
of the view that the driver of the vehicle 
was primarily responsible for the accident 
end, therefore, the appellants had a cause 
of action against the owner of the vehicle 
as also the insurer thereof. In the case 
of Vanguard F. & G. I. Co. v. Sarla Devi, 
AIR 1959 Punj 297, it has been indicated 
that if for a running down accident the 
driver of the vehicle is mainly responsible, 
a suit for damages lies against the owner 
of the vehicle. To the facts presented in 
this case, we think, the aforesaid dictum 
well applies. On the evidence of P. W. 2 
indicated above, we are prepared to hold 
that the unfortunate incident is the out- 
come of contributory negligence on the 
part of the driver. It has always been 
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held that the contributory negligence 
mitigates damages. We would according- 
ly conclude ‘the discussion on the point 
by saying that the appellants are entitled 
to damages for the loss of life of Arjuna 
“as a consequence of the incident, but while 
asséssing damages, the contributory 
negligence of the victim must be borne 
in mind. 


9. There is no scope for disputing 
the assertion of the appellants that the 
deceased was earning an income of Rs. 5/- 
a day. This fact has been supported by 
the employer (P. W. 1) and has been 
reiterated by P. W. 3. The average monthly 
‘income on the basis of such daily wages, 
taking into account all human factors, 
would be around Rs. 125/-. The require- 
ments of the deceased to look after him- 
self would be in the minimum of Rs. 90/-. 
This would have left a surplus of about 
Rs. 35/- which it can be safely assumed 
that the appellants were utilising for their 
living. Appellant No. 1 was aged 63 when 
he lost the support of the deceased. In 
- normal course, he can be expected to live 
up to 70. Similarly, appellant No. 2, 
mother of the victim, can be expected to 
tive up to the age of 65 or so. Taking 
into account the normal factors which 
-are taken into consideration for comput- 
ing damages and keeping in view the fact 
that the deceased contributed to the inci- 
dent by his own negligence, we think it 
appropriate to fix the damages at a net 
amount of Rs. 3,000/- (three thousand). 
The claim of the appellants must be al- 
lowed to that extent. Under the provi- 
sions of the Motor Vehicles Act, the 
insurer will be liable to the tune of the 
_ said amount. 


10. - We accordingly allow the ap- 


peal in part and direct that the claim 
raised by the appellants be decreed to the 
‘tune of Rs. 3,000/- only. The amount 
shall bear interest at nine per cent from 
- today until date of payment. Parties are 
- directed to, bear their respective ‘costs 
` Hipoughout 


DAS, J.:=— I agree, 


Apacs E allowed. 
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Bhubaneswar Patel, Petitioner v. 
Janak Patel and others, Opposite Parties. 

Civil Revn. No. 418 of 1975, D/- 19-7- 
1976.* 

(A) Civil P. C. (1908), Order 6, Rule 17 
— Proposed amendment of plaint chang- 
introducing 
distinct cause of action — Plea of avoid- 
ing multiplicity of proceedings will not 
prevail — Amendment not allowed. 

Where the plaintiffs sought for de- 
claration on the strength of their purchase 
and by proposed amendment claimed title 
by inheritance, the amendment would 
alter the very foundation of the claim and 
introduce a distinct and separate cause of 
action converting the suit into another of 
a totally different character necessitating 
a fresh trial from the beginning. Ex- 
pediency of avoiding multiplicity of pro- 
ceedings is no ground to allow such an ~ 
amendment. AIR 1943 Pat 206 (FB), AIR 
1960 Pat 54, AIR 1965 SC 1008 and (1872) 
18 Suth WR 274, Rel. on. (Para 5) 


(B) Civil P. C. (1908), Order 6, Rule 17 
— Facts available to plaintif when suit 
was filed but not mentioned in original 
plaint — New case — Amendment not te 
be allowed. AIR 1950 Mad 32, Foll. 


(Para 6) 
Cases Referred: Chronological Paras 
AIR 1965 SC 1008 = (1965) 1 SCR 542 
5-B 
AIR 1960 Pat 54 = 1959 Pat LR 215 
5-A 
AIR 1950 Mad 32 = 1949-2 Mad LJ 421 . 
5-D` 


AIR 1953 Pat 206 = 24 Pat LT 197 (FB) 
5 


(1872) 18 Suth WR 274 5-C 
G. Rath, R. K. Rath and N. C. Pani- 
grahi, for Petitioner; R. C. Patnaik -and 


`P. K. ‘Misra, for Opposite Parties. 


ORDER :— This revisional applica- 
tion under Section 115 of the Code of 
Civil Procedure is directed against an 
order of the learned District Judge of 
Bolangir rejecting an application for am- 
endment of the plaint. 

2. - The -petitioner and opposite 
party No. 4 filed Title:'Suit No. 79 of 1967 
in the Court of the Subordinate Judge of 
Bolangir. for declaration of title to the suit 


*(From "order passed by M. J. Rao Di+t. J., 
. Bolangir. in Title Appeal No., 58. of 1973, 
~ D/- 7-11-1975). . 
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lands which were: under attachment in a 
proceeding under Section 145, Criminal 
P. C. They claimed ownership of the suit 
lands having purchased the same from one 
Indra Patel by means of a registered sale 
deed dated 12-2-1964 vide Ext. 1. The de- 
fendants denied the plaintiff's title and 
contended that Indra Patel had adopted 
defendant No. 3 as a son, and had ex- 


ecuted a registered’ deed of acknowledge-- 


ment of adoption-in his favour on 2-12- 
1958. Subsequently, by about 1963 the 
said Indra Patel and defendant No. 3 
developed misunderstanding as a result of 
which Indra was frequently living away 
from defendant No. 3. It was alleged 
. that taking advantage of Indra’s old age 
and the strained relationship between him 
and defendant No. 3 the plaintiffs obtain- 
ed a fraudulent sale deed in respect of the 
suit lands on false representations with- 
out payment of consideration. The trial 
, Court dismissed the suit holding that the 
salė deed (Ext. 1) was devoid of conside- 
ration and that Indra Patel never intend- 
ed to transfer title to the suit land in 
favour of the plaintiffs and as such the 
plaintiffs did not acquire any title by 
virtue of the sale deed. Aggrieved by 
this decision, the plaintiffs filed Title 
` Appeal No. 58 of 1973 in the Court of the 
District Judge on 24-9-1973. About two 
years thereafter, that is, on 8-8-1975 the 
plaintiffs-appellants applied for amend- 
' ment of the plaint by introducing a new 
case that they had acquired title to the 
‘suit lands by inheritance. It was alleged 
that Indra had three other brothers name- 
ly Kirti, Ugre and Paleswar; that Pale- 


„. swar had been given away in adoption 


and that by the time of Indra’s death, 
Kirti and Ugre were his natural heirs and 
successors. The plaintiffs are the sons of 
Kirti and they claimed to have inherited 
the suit lands along with Ugre. There is 
‘no averment as to whether Ugre is alive 
or dead. Neither Ugre nor his heirs are 
parties to the suit.. 


3. . The prayer for amendment of 


. the plaint was rejected by the learned 
District Judge on the grounds that: - 
(i) it sought to.introduce a new case, 
(ii) it would entail addition of new 
parties and investigation of new facts. as 
to whether Kirti and Ugre were alive at 
. the time-of- death of Indra and whether 
the plaintiffs are the heirs of Kirti.and 
Ugre. and ~ 
© Gil) it was: “made at a very late stage. 
‘Aggrieved by ‘this decision ` plaintiff 


No. 1 has come up: in revision to this.’ 
s Court. ` 7 ; fe 


` Bhubaneswar v. Janak (Mohanti J.) 


-new suit in place of the old one. 
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4. Mr. G. Rath, the learned coun- 


.sel appearing on behalf of the petitioner 


urged that in order to avoid multiplicity 
of proceedings and as no prejudice would 
be caused to the defendants the amend- 
ment should be allowed. In my opinion 


. these are not normal tests for considering 


whether an application for amendment of 
a pleading has to be allowed. Ordinarily 
a plaintiffs case is restricted to the ori- 
ginal cause of action pleaded, but to avoid 
multiplicity of proceedings, subsequent 
events may also be allowed to be plead- 
ed during the pendency of the proceed- 
ing by amendment of the plaint. The 
plaintiffs sought for declaration of title 
on the strength of their purchase. By 
the proposed amendment they claimed 
title by inheritance. The amendment 
sought for would alter the very founda- 
tion of the claim and introduce a distinct 
and separate cause of action. It would 
not, therefore, come within the purview 
of amendment of pleading at all. On the 
other hand it would be substitution of a 
The 
amendment sought for appears on the 
face of it to be an afterthought and total- 
ly disjunct from the original plaint. 


5. Rule 17 of Order 6 of the Code 
of Civil Procedure says that the Court 
may allow amendments which would be 
found necessary for the purpose of deter- 
mining the real question in controversy 
between the parties. The real question 
in controversy between the parties is 
whether the plaintiffs have acquired title 
to the suit lands by virtue of their pur- 
chase under the sale deed Ext. 1. By the 
proposed amendment they seek to intro- 
duce a different title by way of inheritance. 
The amendment if allowed would convert 
the suit into another of a totally different 
character. Expediency of avoiding multi- 
plicity of proceedings is no ground to 
allow the amendment which will change 
the fundamental character of the suit. In 
AIR 1943 Pat 206 (FB), (Sadhu Sharan v. 
Deonath Saran) their Lordships held that 
it is neither permissible in law nor desir- 
able in equity to allow amendment of 
plaint which would change cause of action 
for the suit and would mean a re-trial to 
the whole case on’ a new footing at a late 
stage. 


5-A. In AIR 1960 Pat 54; ~ Gagdish : 
Pandey v. Rameshwar Chaubey) it was . 
held that where the whole basis of the 
suit would be changed ‘necessitating a 
fresh. trial from the beginning amend- 
ment should be refused. 
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5-B. In AIR 1965 SC 1008, (Muni- 


cipal Corporation of Greater Bombay v. ` 


Lala Pancham) the Court held that where 
the plaintiffs made out a new case for 
which there ig not the slightest basis in 
the plaint as it originally stood, there is 


a strong ground for rejecting amendment. _ 


. The case of Doss Ram Doss v.. 
Mehendro Roy Decha, (1872) 18 Suth WR. — 
274 appears to be directly on the point... i 


5-C. 


It was held in that case: 


‘We think that the plaintiff, having 
set up a title by purchase of the whole 
property from Kishen Chunder, 
now at liberty to change his case entire- 
ly, and to come in and set up another and 
inconsistent title, apparently founded 
either on inheritance or joint purchase 
with Kishen Chunder.” 


5-D. In ATR 1950 Mad 32 (Gopala- 
krishnamurthi v. Sreedhara Rao) the 
Court held that where certain facts are 
alleged which facts were available to the 
plaintiff and which the plaintiff has not 
chosen to mention in the original plaint 
it would not be open to the Court to permit 
such an amendment as it would permit a 
new case to be made on facts which were 
available but were not pleaded. 


6. In the present case the plea 
that the plaintiffs had acquired title to 
the suit lands by inheritance was avail- 
able to them when they filed the suit but 
such a case was not made out in the 
plaint. Allowing the amendment at this 
stage would necessitate remand of the 
suit to the trial Court, addition of new 
parties, filing of fresh written statement, 
framing of fresh issues and recording of 
fresh evidence, 

T: In the premises aforesaid, the 
learned District Judge was perfectly justi- 
fied in rejecting the prayer for amend- 
ment. The Civil Revision stands dismis- 
sed with costs. 

Revision dismissed. 
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P. K. MOHANTI, J. 
Basanti Dei, Appellant v. Bijaya- 
krushna Patnaik and others, Respondents. 


Second Appeal No. 362 of 1973, D/- 
12-7-1976.* 


*(From decision of J. M. Mohapatra Addl. 
Dist. J., Dhenkanal in Title Appeal No. 
21 of 1972, D/- 11-5-1973). 
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Basanti v. Bijayakrushna 
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(A) Limitation Act (1963), Arts. 64 
and 65 — Suit on proprietary title to land 
based on purchase — Proof — Documents 
showing that occupier of suit lands hag 
been exempted from conservancy tax — 
Cannot be regarded as evidence of pur- 
chase — Even an occupier of holding as 
licencee can pay conservancy tax. 

T (Para 6) 


(B) Limitation Act (1963), Arts. 64 
and -65 — Permissive possession — Pos- 
session of licencee — Possession by rela- 


‘tives after death of original licensee — 


Whether becomes adverse or unlawful to 


owner — Unlawful possession whether : 


always adverse. 

Where there was no allegation in the 
written statement that, on the date of 
death of the original licensee, the posses- 
sion of his daughter, living with him, be- 
came adverse to the true owner nor was 
there any averment that the original 
licence did not survive. 


Held that the implied intention must ` 


have been to allow her to continue to pos- 
sess the disputed land as licensee. That 
means her posssession even after the 
death of her father (the original licensee) 
was permissive. If her possession was 
permissive she cannot claim title to the 
land on the ground of possession however 
long, unless she shows that her posses- 
sion was adverse to the plaintiffs (owners) 
to their tnowledae: and with their ac- 
quiescence. (Para 7) 
Even assuming that the licence termi- 
nated on the date of death of the original 
licensee, and the daughter’s possession 
thereafter became unlawful, 
lawful possession does not mean adverse 
possession. A trespassers possession is 
adverse to the true owner only when the 
adverseness of the trespagsser’s claim is 
within the owner’s knowledge. There 
must be on the part of the trespasser an 
express or implied denial of title of the 
true owner and an animus of exclusive 
ownership. In the absence of such evi- 
dence the contention that the daughter’s 
adverse possession commenced after the 
death of her father the original licensee, 
cannot be accepted. ILR (1966) 2 All 74, 
AIR 1959 Madh Pra 23, AIR 1950 Nag 127 

and ATR 1971 Orissa 195, Rel. on. 
Cases . Referred: Chronological Paras 
AIR 1971 Ori 195 = (1970) 1 Cut WR 112 
8 


ILR (1966) 2 All 74 = 1966 All LJ 166 8 


AIR 1959 Madh Pra 23 = 1958 Jab LJ 831 « 


8 


AIR 1950 Nag 127 = 1950 Nag LJ 163 8 


mere un- . 


i 


‘1976 
AIR 1931 Mad 216 = 60 Mad LJ 709 7 


R. C. Patnaik and P. K. Misra, for. 


Appellant. 


JUDGMENT :— This appeal by de- 
fendant No. 1 is against the confirming 
judgment of the learned Addl. District. 
Judge, Dhenkanai passed in a suit for, 
declaration of title to and recovery of 
possession of 0.55 acre of land apper- 
taining to plot No. 3000 situated within 
the town area of Dhenkanal. 


2. Plots Nos. 2999 and 3000 are ad- 
jacent to each other. In the current set- 
tlement record-of-rights finally published 
in December, 1965 plot No. 2999 was re- 
corded in the name of defendant No. 1 
and plot No. 3000 in the name of the 
plaintiffs. vide Exts. D and 2. The plain- 
tiffs’ case was that their ancestors had 
allowed the father of defendant No. 1 to 
posséss a portion of the homestead plot 
No. 2999 and after his death the defen- 
dants have been residing there. During 
the current settlement operations there 
was dispute between the parties with re- 
gard to plot No. 2999 but it was ultimate- 
ly recorded in the name of defendant 
No. 1. When the plaintiffs were contem- 
plating to file a suit against the defendant 
No. 1 in respect of that plot the defen- 
dants forcibly possessed the disputed 
plot No. 3000 in January, 1966. So the 
plaintiffs filed the suit for the aforesaid 
reliefs treating the defendants as tres- 
passers. 


3.. The defence case was that 
Trailokya Biswal, the father of defendant 
No. 1 possessed. both the plots Nos. 2999 
and 3000 with the permission of late 
Lambodar Patnaik, one of the ancestors 
of the plaintiffs. Subsequently, he pur- 
chased both the plots from the said 
Lambodar Patnaik for a sum of Rs. 80/- 
by an unstamped and unregistered sale 
deed which was lost about 40 years back 
when the house of the defendants was 
burnt by fire accident. Trailokya Biswal 
died about 30 years prior to the suit and 
after his death defendant No. I has been 
in possession of the disputed land along 
with plot No. 2999 as before. Their alter- 
native case was that defendant No. 1 had 
perfected her title by adverse possession 
being in continuous possession of the land 
for over 12 years. 


4, Both the Courts below dis- 
believed the story of purchase of the dis- 
puted land by Trailokya Biswal As re- 
gards the plea of, adverse possession both 


the Courts concurrently held that posses-. 
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sion at the inception being permissive it 


could not be converted into adverse pos- 


session as there was no proof that the de- 
fendant No. 1 asserted an adverse title to 
the property to the knowledge of the true 
owners at any time. Upon these findings 
the plaintiff's suit was decreed: for the re- 
liefs claimed. 

5. Mr. R. C. Patnaik, the learned 


counsel appearing on behalf of the appel- 


lant raised the following contentions: 

(i) That the Courts below were not 
justified in rejecting the defence plea, that 
the suit land had been purchased by 
Trailokya Biswal; and 

(ii) that in view of the evidence on 
record that Trailokya Biswal, the licensee 
died about 30 years prior to the suit and 
that the defendant No. 1 continued to 
Possess the suit land, the Courts below 
should have held that her possession be- 
came adverse to the true owners of the 
property since the date of death of the 
licensee, 

6. Regarding the first contention, 
it is argued that Exts. B, B-1 and C have 
not been properly considered by the 
Courts below. Exts. B and B/I are the re- 
ceipts dated 20-3-1931 and 28-1-1936 
granted to Trailokya Biswal for payment 
of conservancy tax. Ext. C is a letter of 
the Tax Collector intimating Trailokya 
Biswal that he had been exempted from 
payment of conservancy tax with effect 
from ist April, 1941 under orders of the 
then Chief Minister of the Durbar Ad- 
ministration. There is no evidence on re- 
cord to connect these documents with the 
suit land. D. W. 4 Gourahari Biswal 
proved the handwritings and signatures 
appearing on these documents and said 
that he had no personal knowledge about 
their contents. Even assuming that the 
documents relate to the suit lands, they 
cannot be regarded as evidence of pur- 
chase. Even an occupier of the holding 
can pay conservancy tax. Save and ex- 
cept the sole uncorroborated testimony of 
the defendant No. 1 there is no other oral 
evidence to prove the story of purchase. 
She said that she came to know about the 
purchase when she was 12 years old and 
that she had not seen the document of 
sale. The Courts below disbelieved the 
evidence of defendant No. 1 on cogent 
grounds and I see no compelling reason 
to come to a different finding. This con- 
tention is, therefore, without any merit. 


7. As regards the second conten- 
tion, it is argued that from the date of 
death of Trailokya Biswal, the possession 
of defendant No. 1 became adverse to the 
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owner of the land and ihat she being in 


continuous possession for about 30 years. 


prior to the suit she acquired title to the 
ame by adverse possession. For this pro- 
position reliance is placed on a decision 
reported in AIR 1931 Mad 216, (Chinnan 
v. Ranjithammal). In the facts and. cir- 
cumstances of the present case it is not 
possible to hold that possession of defen- 
dant No. 1- became adverse to the plain- 


tiffs since the death of Trailokya Biswal 


There was absolutely no allegation in the 


written statement that on the date of | 


death of Trailokya Biswal possession of 
defendant No. 1 became adverse to the 
true owner. There was also no averment 
that the original licence did not survive 
after the death of Trailokya Biswal. 
Since defendant No. 1 was living with her 
father, the implied ‘intention must have 
been to allow her to continue to possess 
the land as licensee. In paragraph 7 of 
the written statement she stated- as 
follows :— 


“That the father of the diinan 

No. 1 died at the age of about 80 years, 
thirty years back and the defendant No. 1 
has been in possession of the disputed 
land along with plot No. 2999 of current 
Settlement after the death of her father 
as before. None of the plaintiffs, not 
even anybody on their behalf, have ever 
questioned the possession of the father of 
defendant No. 1 and after his death, the 
possession of defendant No. 1 over plot 
No. 2999 and the suit land appertaining 
to plot No. 3000 of current settlement.” 
-. This shows that defendant No. 1's 

possession even after the death of her 
father was permissive. If her possession 


was permissive she cannot. claim title to- 


the land on the ground:of possession how- 

ver long, unless she shows that her pos- 
session was adverse to the plaintiffs 
(owners) to their knowledge- and with 
their acquiescence. 

8.. Even assuming that the licence 
terminated on the date of death of Trai- 
okya, defendant No. 1’s possession there- 
after became unlawful. But mere un- 
awful possession does not mean adverse 
possession. ‘A trespasser’s possession is 
adverse to the true owner only when the 
adverseness of the trespasser’s claim is 
within the .owner’s knowledge. There 

ust- be on the part of the trespasser an 
express or implied denial of title of the 
true owner and an animus of exclusive 
wnership. In- the- present case even if 
t is held that the possession of the land 
y the defendant No. 1 after her father’s 


death: was ‘unlawful it cannot be.-regarded. 
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as adverse to the plaintiffs. It was during 
the settlement operations of 1965 that the 
defendant No. 1 for the first time denied 
the plaintiffs’ title when she raised a- dis- 
pute before the settlement authorities. 


Therefore, the contention that her adverse] > 


possession commenced after the death of 


-her father cannot be accepted. I am sup- 


ported in this view’ by the case of Nand 


-Gopal v. Brij Mohan Lal, ILR` (1966) 2 


All 74 wherein it was held: 
Vaatii If the licensee and other 


‘members of his family reside in: the house - 


without any objection from the licensor 
who knew full well who the persons 
living in the house were it can very well 
be inferred that the licence was that the 
original licensee (in the present case Lala 
Kabbomal) and all the members of his 
family should live in the house. In that 
manner the possession of the sons and 
other members of the licensee’s family be- 
ing permissive in nature, their position 
could be no better than that of licensees, 
Although the. express licence was in the 
name of one person only the implied 
licence must be deemed to be in favour 
of other ,Inembers of ‘the family also 

In “AIR 1959 Madh Pra 23, ' (Beni 
Madavprasad v. Rasklal Ambalal) the 
Court held: 

LaPeer ..Even if it is held that the 
licence granted to Chunnilal terminated 
with his death and that, therefore, the 
defendants were not entitled to remain 
in possession of the house, the fact that 
after Chunilal’s death the plaintiff ac- 
quiesced in the defendant’s possession of 
the house and the defendants remained in 


possession of it acknowledging the plain- : 


tiff’s title to the property as is obvious by 
entries in the Cantonment Register. and 
the payment of municipal ‘rates and taxes 
in respect of the house by- the plaintiff, 
amply shows that the defendant’s posses~ 
sion even after the dean of Chunilal was 
permissive.” eee 


-In AIR^ 1950. Nag - 127; : (Mohammed 


Dawood Khan-v. Mt. Banubi) the plaintiff- ` 


licenser had sued: the heir of the deceased 
licensee for . possession of some - land. 
Hidayatullah, J. (as-he then was) held as 
follows :— 


“possession will always be cctatved 
to a lawful title, and unless it can be 
shown. there wasisuch assertion which the 
party prescribed against could have known 


‘there would be no adverse , possession 


particularly where the initial - possession 
In such a'case, it must 
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be shown that the possession was adverse 
to that of the licenser, to his knowledge 
and. with his acquiescence.” 

In AIR 1971 Ori 195, (Bhabagrahi 
Misra v.. Mangovinda Moharana) this 
Court held:— | 

‘“There is material on record that the 
permissive occupation was in respect of 
‘ the entire family and the son was also 
living in the family along with. the father 
during the lifetime of the father. 
circumstances, it cannot be 
merely because the father. died and the 
son came into possession, the son’s posses- 
sion became adverse, It is, well settled 
that when possession commences in a 
permissive character it does not become 
adverse unless by some positive overt act 
it is indicated that such possession became 
adverse either in the hands of the succes- 
sor or even in the hands of the original 
permissive occupant.” 


9. Having considered the entire 
evidence on the record and all the cir- 
cumstances of the case I am of the opinion 
that the possession of the defendant No. 1 
over the suit land continued to be per- 
missive after the death of her father Trai- 
lokya Biswal and therefore no question of 
adverse possession could arise. 


10. There is no merit in this apa 
peal and it is accordingly dismissed. As 
there ig no appearance for the respondents 
there would: be no order as to costs. . 

Appeal dismissed. 
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. R. N. MISRA, J. 
_.M/s, Allied Construction Co; Peti- 

: tioner v. Union of India and others, Opps: 
-_ site Parties, . 

Civil Revns. Nos. 33 and 34 of 1978, 
D/- 9-7-1976.* 

(A) Civil P. C. (1908), O. 39, R. 1 and 
S. 115 — Contract — Bank guarantee — 
Application for injunction against encash- 
- ing — Rejection — Validity. 
. - Construction contracts — Bank gua- 
rantees furnished by contractor — Dis- 
pute -between parties and - proceedings 
under Sections 8 and 20 of Arbitration 
Act — Contractor. applying for injunction 
against other parties from encashing 


*(From orders ‘passed by A: C. Das, Sub: J., 
‘Balasore, in Misc. Cases Nos. 
‘104 of 1974, D/- 17- 10- 1974). 


BT/HT/C559/76/CWM 


Allied Construction Co. v. Union of India. (R. N. Misra J.) 


In such. 


held that -. ae 
security in terms of cash. 


103 and 
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guarantees — Admittedly stage for ap- 
propriating security money not arising 
there being no ascertained claim yet for 
compensation on account of breach of con- 


tract.— Rejection of application’ for in- 


junction on-ground that if cash security 
had been furnished, contractor could not 
have made grievance — Held trial Court 
failed to exercise jurisdiction by. not ap- 
plying mind properly inasmuch as it fail- 
ed to appreciate distinction between se- 
curity in the shape of bank guarantee and 
(Paras 2 and 4) 


(B) Civil P. C. (1908), S. 115 and 


“O. 39, R. 1 — Case decided — Rejection’ 


of application for grant of injunction 
amounts to a case having been decided. 
ILR (1972) Cut 628, Rel. on. (Para 3) 
Cases Referred: ‘Chronological Paras 
ILR (1972) Cut 628 = (1972) 2 Cut WR 
1044 .. 3 
AIR 1970 SC’ 406 = (1970) I SCR 436 3 
M/s. R. Mohanty and S. C. Ghosh, for 


- Petitioner; Standing Counsel, for Opposite 
_ Parties, 


ORDER :— Petitioner is a firm of 
contractors which undertook construction 
of certain buildings for the defence au- 
thorities at Balasore and Chandipur. Two 
separate contracts were to be executed 
and petitioner was required to make 
initial security deposits of Rs. 60,000/- 
and Rs. 25,500/- which were to be in cash 
or at the request of: the contractor could 
be in any prescribed alternative form as 
the authorities would approve. In the 
instant case,. petitioner-firm furnished 
Bank guarantees for the aforesaid amounts 


“through the Central: Bank of India,: Cut- 


tack Branch, and while the guarantee for 
Rs. 25,500/- was valid. till 25-4-1975, the 
other. one was to remain in force till 
31-12-1975, 


Disputes arose between the sitet 
ing parties and on the basis of the arbi-° 
tration clause contained in the contracts 
the petitioner-firm applied to.the Court 
of the learned Subordinate Judge at Bala- 
sore under Sections 8 and 20 of the Arbi- 
tration Act for filing of the arbitration 
“agreements and for reference of .the dis- 
putes to an arbitrator. While-the cases 
were pending in the Court of the -learned 
Subordinate Judge, the petitioner applied 
under Order 39, Rule 1 of the Code of 
Civil Procedure for an injunction against 
the opposite parties from encashing -the 
guarantees on.the ground that..the secu- 
rity was intended to be utilised -in: the 
event of loss.or damage. arising out of 
breach of contract by. the -contractor and 
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no claim on such score having become 


due, the guarantees could not be encashed. - 


The learned Subordinate Judge rejected 
both the applications by saying almost in 
similar terms thus :— 

. ee . It was contended on be- 
half of ‘the. pétitioner that the opposite 
parties cannot, when the matter is sub- 
judice, themselves decide that the amount 
“of Rs. 25,500/- (and in the other case 
Rs. 60,000/-) is liable to be forfeited and 
the same bas to be decided by the proper 
authority. At the same time it must be 
said that in place of Bank Guarantee, the 


plaintiff-petitioner might also have made. 


cash deposit with the opposite parties by 
-way of security under the contract, in 
which case the money would have been 
at the entire disposal of the opposite par- 
ties. So, because the security is in the 
form of Bank guarantee it does not mean 
that the opposite parties would have no 
control over the same as such security 
forms a part of the original contract If 
ultimately it would be found that the op- 


posite parties are at fault, they would be 


compelled to return the amount in pursu- 
ance of any decree that may be passed. 
Loss of money for the present does not, 
in my opinion, constitute any irreparable 
injury which cannot be compensated by 
way of damages or compensation. At any 
rate, the petitioner is not going to get the 
amount of the security deposit so long as 
its payment to the opposite parties has 
been guaranteed. There is, therefore, no 
compelling reason to restrain the opposite 
parties as prayed for ......... 

These revision applications are directed 
against the sald order. The original pro- 
ceeding being under the Arbitration Act, 
though a similar order otherwise made 
would have been appealable, no appeal 
lies against refusal of injunction. 


2. Learned Counsel for the defen- 
dants-opposite parties does not dispute 
that the stage for appropriating the secu- 
rity money had not arisen as there is no 
ascertained claim yet for compensation on 
account of breach of contract. It is not 
disputed that the learned trial Judge cor- 
rectly stated the position that the security 
was intended to be used only when such a 
claim arose. It is true that the security 
deposit could be furnished in different 
modes and if petitioner had furnished 
cash security, the money would have been 
at the disposal of the opposite parties. On 
being moved by the petitioner, the appro- 
priate opposite parties had permitted the 
firm to furnish security in an alternative 
mode, ie. by Bank guarantee. A Bank 
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guarantee is a very convenient mode of 
furnishing security and for a commercial 
firm furnishing of a bank guarantee is an 
easier mode than furnishing security in 
cash. The learned trial Judge failed to 
appreciate the distinction between secu- 
rity in the shape of bank guarantee and 
security in terms of cash. If the distinc- 
tion had been maintained and the in- 
convenience which would be caused by 
encashment of the guarantee had been 
noticed, the learned Subordinate Judge 
would not have disposed of the matter 
by accepting the contention that if cash 
security had been furnished, petitioner 
could not have made the grievance in 
question. The Court is not called upon to 
consider what would have happened if 
cash security had been initially furnished. 
The learned trial Judge has further stated 
that there was no irreparable loss and if 
ultimately the withdrawal of the amount 
is found to be unjustified, the petition- 
ing firm could be compensated. The Court 
had been moved well in time and long 
before the guarantees were to lapse. If 
these aspects had been kept in view, the 
defendants could have been restrained 
from encashing the guarantees and the 
petitioner-firm could have been directed 
to furnish new bank guarantees to satisfy 
the requirement of the contracts. 

3. Two objections have been raised 
on behalf of the opposite parties: firstly, 
that the impugned order of the learned 
Subordinate Judge does not,amount to a 
‘case decided’ and, therefore, the revisions 
do not lie; and secondly even if revisions 
lay, within the purview of Section 115 of 
the Code of Civil Procedure, there was 
no scope for interference. Reliance has 
been pleced on the decision of the Su- 
preme Court in the case of Baldevdas’v. 
Filmistan Distributors, AIR 1970°SC 406, 
in support of the proposition that- the im- 
pugned Poe does not amount to ‘a case 
decided’. A Bench of this Court in the 
case of K. L. Subudhi Bros. v. D. Bhaskar, 
ILR (1972) Cut 628, considered at length 
the interpretation to be placed on the. ex- 
pression ‘case decided’ viewed from Sec- 
tion 115 of the Code of Civil Procedure. 
Therein, it has been observed :— 

“For a long time the exact meaning 
and scope of the word case was subject to 
keen difference of opinion between diffe- 
rent High Courts in India. The word case 
is not defined either in the Civil Proce- 
dure Code or in the.General Clauses. Act. 
The dictionary meaning of the word is 
‘the state of facts judicially considered’, 
It is not clear whether this means the state 
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of facts of the whole case or only a branch 
of a case and whether the word case is 


synonymous in its scope to the word suit 


or it is wider. This gave rise to two 
interpretations of the word case. Accord- 
ing to one interpretation, the word is wide 
enough to include not only the order 
finally disposing of the case but also an 
interlocutory order. The second and 


which is a narrow interpretation is that. 


the words case decided do not include a 
part of the case decided; in other words, 


they do not include interlocutory orders . 


The Court examined several decisions and 
came to the following conclusion :— 

“An analysis of Section 115, Civil 
Procedure Code, in the light of the princi- 
ples elucidated in the decisions of the 
various High Courts and the Supreme 
Court lead to the following conclusions: 

(1) That the word case under Sec- 
tion 115, Civil Procedure Code, does not 
always mean the whole suit, It is of a 
very wide import, and means any state of 
facts juridically considered. 

(2) It is wide enough to include a 
decision on any substantial question in 
controversy between the parties affecting 
their rights even though such order is 
passed in the course of the trial of the 
suit. 

(3) An interlocutory order deciding a 
question of this kind as distinguished from 
purely formal and incidental orders is a 
case decided within the meaning of Sec- 
tion 115. 

(4) Such an order will, however, be 
open to revision only if the other condi- 
tions expressly laid down in Section 115 
are satisfied and the order has resulted or 
is likely to result in such gross injustice 
or irreparable injury as cannot be re- 
medied otherwise than by the exercise of 
the extraordinary jurisdiction of the High 
Court at that stage. 

(5) a. te, 
Rejection of an application for grant of 
injunction by application of this test 
would certainly amount to a case having 
been decided. The first objection raised 
on behalf of the opposite parties must ac- 
cordingly be repelled. 

4, The next point for consideration 
is whether it is a case which calls for 
interference. As I thave pointed ` out, 
there is no dispute that the learned Sub- 
ordinate Judge had jurisdiction to grant 
an injunction as prayed for. The refusal 
to restrain the defendants from encashing 
the bank guarantees was mainly due to 
not maintaining the distinction between 


3” 


- quently 
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the cash security and the bank guarantee 
and the effect of encashing the guarantee 
before. entitlement was ascertained. Peti- 
tioner did not claim that the guarantees 
should be released. All that the peti- 
tioner insisted upon was that the guaran- 
tees must.continue in the same shape until 
the defendants had a right to encash the - 
guarantees. There has been no dispute at 
all either before the learned trial Judge 
or before me that the condition precedent 
for encashing the guarantees had not yet 
happened. In that view of the matter, 
there was absolutely no justification for 
encashing the bank guarantees and de- 
positing the amount as security except for 
the apprehension that they might lapse 
and petitioner-firm may not renew the 
guarantees. In fact, learned Standing 
Counsel has advanced that as the only 
justification for encashing the guarantees. 
I am thus satisfied that the learned Sub- 
ordinate Judge failed to exercise jurisdic- 
tion vested in him by not applying his 
mind to the matter properly. Conse- 
injustice thas resulted. It is 
stated that on account of refusal of injunc- 
tion, the opposite parties had already en- 
cashed the amounts and have deposited 
the same in a suspense account pending! 
determination of petitioner’s liability. 


5. Taking nof® of all these aspects, 
I would allow the applications and give 
the following directions :— 


(1) Petitioner shall furnish bank gua- 
fantees for the sums of Rs. 25,500/- and 
Rs. 60,000/- as it had done earlier within 
a month from today. These guarantees 
shall be valid for one year. On the 
guarantees being made over to the con- 
cerned defendants, the amounts taken 
from the Bank shall be refunded to the 
petitioner-firm within two weeks there- 
efter. 

(2) One month before the expiry of 
the guarantees, the same should be re- 
newed and renewal notified to the appro- 
priate defendants until the plaintiff ceases 
to thave its liability under the contracts 
which could be adjusted out of the secu- 
rity. 

(3) In the event of failure to have 
the guarantees renewed in terms of the 
earlier direction, it shall be open to the 
appropriate defendants to encash the se- 
curities before the same would be due to 
lapse by efflux of time. 


Both parties are directed to bear their 
own costs of these proceedings. 
Applications allowed. 
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R. N. MISRA AND N. K. DAS, JJ. 


` Maya Mukherjee and others, Appel- 
lants v. The Orissa Co-operative Insurance 
Society Ltd. (now New India Assurance 
Co. Ltd.), Respondents. 


A. H. Os. Nos. 41 and 42 of 1975, D/- 
"1-7-1976." 


(A) Motor Vehicles Act (1939), Sec- 
tion 77, Sch. 10, Regns. 6, 7 — Absence of 
notification and non-erection of traffic 
sign that Sachivalaya Marg is main road — 
Sachivalaya Marg a wider road than side 
road from which motor cyclist emerged 
at time of accident (collision between 
motor cycle and car) — Driver of each 
vehicles able to see other approaching 
intersection — Regulations in Sch. 10 are 
of general nature — Regulations though 
do not apply principles thereunder can be 
be taken into consideration for determin- 
ing respective liabilities of parties — 
Scope of Regulations explained. Misc. 
Appeals Nos. 30, 31, 36 and 37 of 1973, D/- 
18-7-1975 (Orissa), Reversed. 

(Paras 7, 9, 11) 

(B) Evidence Act (1872), S. 114 (g) — 
Claim by widow of motor cyclist before 
Motor Accident Claims Tribunal — Car 
on main road dashing against motor cycle 
coming from side read at the interesec- 
tion — Accident resulting in death of 
motor cyclist — Question as to who was 
driving negligently and rashly — Car dri- 
ver though available not examined as a 
witness — Adverse inference held could 
be drawn for determining mutual respon- 
sibility. AIR 1917 PC 6 and AIR 1953 SC 
225, Rel. on. (Para 8) 
- (C) Motor Vehicles Act (1939), Sec- 
tion 110-B — Negligence — Rashness — 
Determination — Test — Doctrine of “last 
opportunity” — Applicability. Misc. Ap- 
Peals Nos. 30, 31, 36 and 37 of 1973, D/- 
18-7-1975 (Orissa), Reversed. 


What would really be rashness would 
depend upon varying circumstances. An 
open Straight road and a narrow crowded 
street would require different standards. 
while on a narrow congested road, walk- 
ing speed for an automobile: may even be 
objectionable speed, on an open and free 
road, a cruising speed of 40 miles per hour 
may even be permissible. An open road 

-mear a school ‘where children are likely 


“(Arising out of’: common decision passed 
ta) _ by K. B., Panda, J. in Misc. . Appeals 
.Nos. 30, 31;: 36 and 37 Kor 1973, D/- 18-7- 
, 1975)... 
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to cross would’ require greater attention 
_and care on the part of the driver while 
-driving. The possibility of ‘approach of a | 
‘vehicle at a blind turning would require 


exercise of caution and an intersection by 
its very nature would put a driver to 
notice that from the cross-road a vehicle 
may suddenly appear. (Para 9) 

When a car running on main road 
dashed against motor cycle coming from 
side road at the interception resulting in 
the death of motor cyclist and it was 
found that both the motor cycle and the 
motor car were being driven at reasonable 
speed; at the intersection, the motor car 
had precedence of crossing, but when the 
motor-cyclist appeared too close, the 
motor car had the last opportunity which 
he could have effectively exercised and in 
case he did, the accident could have been 
averted. Misc. Appeals Nos. 30, 31, 36 and 
37 of 1973, D/- 18-7-1975 (Orissa), Re- 
versed. (Paras 9, 10) 


(D) Motor Vehicles Act (1939), Sec- 
tion 110-B — Car on main road dashing 
against motor cycle coming from side road, 
at the intersection — Accident resulting 
in death of motor cyclist — Deceased, an 
accountant drawing salary of Rs. 661/- 
per month — Fourteen and half year ser- 
vice upto superannuation remaining — 
Possibility of promotion to higher rank — 
Ratio of responsibility fixed at 60 per cent. 
for deceased and 40 per cent for car 
driver — Compensation admissible to heirs 
of motor cyclist held to be Rs. 30,000/-. 
Misc. Appeals Nos. 30, 31, 36 and 37 of 
1973, D/- 18-7-1975 (Orissa), Reversed. 


(Para 12) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1960 = 1975 Cri LJ 1732 10 
1973 ACJ 319 (Orissa) 12 
1972 ACJ 465 (Delhi) 10 
AIR 1971 Madh Pra 145 = 1970 ACJ 1 
f sime ie 
1971 ACJ 31 = 72 Pun LR 932 10 
1970 ACJ 157 (Malaysia) : 10 
1970: ACJ 411 =-1970 Ker LT 828 10 
1970 ACJ 141 (Singapur) _ - 10° 
AIR 1953 SC 225 = 1953 SCR 758 - 8 
AIR 1917 PC 6 = 44 Ind App. 98. 8 


R. C. Patnaik, for Appellants; G. B. 
Mohanty and 5: K. Patnaik, for Hespons 
dents. 


"R. N. MISRA, J.:— At ‘about: 1.00 - 
P. M. on 29-5- 1970; ` one Asis Mukherjee, i 


- then employed as an Accountant of the . 
Bhubaneswaf : 
-` Branch; - ‘while proceeding ‘on ‘a motor 


United Bank of “India, 


cycle’ to “office from his residénce emerged - 


C. from ‘a’ side lane into the main road in- 


1976- 
Unit No. -III of New Capilal area of Bhu- 


baneswar running by the side of the then _ 
Chief Minister's official residence and one’. 


Raghu Swain was being carried on the 
backside of the said motor cycle. 
time on the main road running from the 
railway station to the Secretariat and 
passing in front of the then Chief Minis- 
ter’s official residence, an ambassador car 
bearing registration No. ORP 2186 of M/s. 
Indersons Construction, Bhubaneswar, was 
being driven by its driver in which 
O. P. W. 1 Abhoy Charan Mohanty, an 
employee of the owner of the vehicle, was 
the sole occupant. At the intersection of 
the roads towards the extreme left, the 
motor cycle dashed against the right side 
of the motor car as a Tesult of which 
Mukherjee sustained multiple injuries and 
ultimately succumbed and Swain suffered 
injuries but survived. The motor car had 
been insured with the Orissa Co-operative 
Insurance Society Limited as required by 
the Motor Vehicles Act. 


Two independent claim cases were 
filed before the Motor Accident Claims 
Tribunal, Puri — one by the widow and 
the major son of Mukherjee and the 
other by Raghu Swain. Raghu. Swain’s 
claim case has already become final and 
we shall not refer to it any more. In the 
claim case by Mukherjee’s heirs, compen- 
sation of rupees one lakh was claimed, on 


the plea that the entire blame for the un-: 


fortunate event lay on the shoulders of 
the driver of the motor vehicle and the 
sudden death of Mukherjee had brought 
about loss to the family to that extent. 


2. Both the owner of the motor 
car as also the insurer entered contest. 
The owner of the vehicle alleged that the 
car was being driven very cautiously and 
at a reasonable speed while the motor 
cycle was being driven in a rash way. The 
driver of the car took prompt steps for 
the treatment of the deceased and the 
other person and informed the police sta- 
tion with equal promptitude abbut the 
incident. As Mukherjee was solely res- 
ponsible for his own death, his heirs are 
not entitled to lay any claim for compen- 
sation. 

The insurer adopted the plea of the 
car owner in so far as the plea regarding 
Tash and negligent driving of the motor 
cycle was concerned and pleaded that the 
motor car was being driven with due care 
and caution. It was further pleaded that 
nothing was due and if the claim was at 
all to succeed, the amount demanded was 
arbitrarily excessive. It. was further 
pleaded that the accident was not covered 
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under the terms of the policy and, there- 
fore, the insurer had no liability. 


3. On the side of the claimants, 
four witnesses in all were examined while 
the insurer and the car owner examined 
one witness each. The Motor Accident 
Claims Tribunal came to hold that (i) the 
accident took place on account of ne- 


-pgligence of both the motor-cyclist and 


the car driver and, therefore, the 
doctrine of contributory negligence was 
applicable; (ii) there was no acceptable 
evidence that the motor car was being 
driven rashly and negligently at the 
time of the accident; (iii) the claimants 
were entitled to compensation of Rupees 
35,000/- and (iv) the claimants were en- 
titled to interest at six per cent on the 
said amount from the date of decision till 
the date of recovery and liability of the 
insurer was limited to the extent provid- 
ed under Section 95 (2) of the Motor Vehi- 
cles Act 


4, Two appeals (Miscellaneous Ap- 
peal No. 31 of 1973 by the insurer and 
Miscellaneous Appeal No. 37 of 1973 by 
the car owner) were carried to this Court 
under S. 110-D of the Motor Vehicles Act 
(hereinafter referred to as the ‘Act’) and 
both these appeals along with two other 
appeals relating to the claim of Raghu 
Swain and others were disposed of by a 
common judgment dated 18th of July, 1975 
by our learned brother Panda, J. The 
learned Judge came to the conclusion that 
the admitted facts indicated rashness and 
negligence on the part of the motor-cyclist. 
The theory of contributory negligence was 
wrongly applied by the Tribunal to the 
facts of the case. Regulations 6 and 7 of 
the Tenth Schedule of the Act were mis- 
interpreted and mis-applied to the facts of 
the case, as found by the learned Judge. 
On the said analysis, it was concluded 
that the claim for compensation was not 
maintainable and, therefore, the claim 
case was liable to be dismissed. He ac- 
cordingly allowed the appeals and direct- 
ed dismissal of the claim case. Cross- 
Appeals filed by the claimants against the 
quantum of compensation naturally were 
also dismissed. 


5. These two appeals have been 
carried by the claimants against the 
aforesaid decision of our learned brother 
and Miscellaneous Appeal No. 41 of 1975 
is directed against the insurer while Mis- 
cellaneous Appeal No. 42 of 1975 is 
against the owner of the motor car. Both 
the appeals have been heard together and 


s 
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shall now be disposed of by a common 
judgment. ; 

6. Mr. R. C. Patnaik for the appel- 
lanis argues :— (1) The conclusion of the 


learned single Judge that the motor cycle- 
was being driven rashly and negligently . 


is contrary to the evidence on record and 


if a sum total view has been taken of’ 
-.- hoth the documentary and oral evidence, 
‘uch a conclusion could not have been 


reached, _ -~ 

(2) Regulations 6 and 7 of the Tenth 
Schedule of the Act have no applicability 
at all and confusion has been introduced 
into the decision by applying the same 
for reaching a decision in the case. 


(3) The legal principles applicable to 
the facts of a case of this type would 
clearly lead to the conclusion that there 
was contributory negligence on the part 
of both sides as found by the Tribunal; 
The car driver was a person who had the 
last opportunity to avoid the accident and 
that in causing of the accident, the car 
driver had greater responsibility than the 
motor-cyclist. ; 


7. Before we examine these con- 
tentions, it may be clarified that the ac- 
cident did not take place on the Rajpath. 
On verification of records and other Gov- 
ernment publications, we are satisfied that 
Rajpath is the name of the road which 
originates from the Fire Station of Bhu- 


. . baneswar and runs upto the Raj Bhavan. 


The road on which the accident took 
place, as already indicated, runs from the 
new Bhubaneswar Railway Station to the 
Secretariat and is known as the Sachiva- 
laya Marg. There is no dispute that the 
Sachivalaya Marg at the place of the ac- 
cident was about 42 feet in width. At the 
intersection the entire road was pitched 
while ordinarily it had a 10 feet margin 
on both sides of Morrum and the in-be- 
tween portion was pitch. We may fur- 
ther point out at this stage that the Re- 
gulations in the Tenth Schedule have no 
direct application, inasmuch as Section 77 
prescribes that 

ta State Government or any autho- 
rity authorised in this behalf by the State 
Government may, by notification in the 
Official Gazette or by the erection at suit- 
able places of the appropriate traffic sign 


referred to in Part A of the Ninth Sche- - 


dule, designate certain roads as main roads 
for the purposes of the regulations con- 
tained in the Tenth Schedule.” 

No notification has been placed on the 
record nor is there any evidence to show 
that by erection of appropriate traffic 
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signs at suitable places the Sachivalaya 
Marg had been designated as a main road. 
Yet, indisputably, the Sachivalaya Marg 
was a wider road than the side road from 
which the motor-cyclist emerged at the 
time of accident. There ig clear evidence 
that at the. time when the accident took 
place, the road was free and apart from the 
two vehicles which collided there was no 
other vehicle within the intersection or 
within the range of vision. The road was 
also not crowded and, therefore, it must 
be assumed that the driver of each of the 
vehicles was able to see the other ap- - 
proaching the intersection. . 


Though the Tenth Schedule as such 


- does not apply, undoubtedly the Regula- 


tions incorporated therein are of general 
character and are usually adopted by 
users of the road and, therefore, the pro- 
visions can be taken into consideration 
for determining the respective liabilities 
of the parties. 

8. The oral evidence in regard to 
the accident comes from P. W. 2 R. N. 
Chatterjee and P. W. 3 Raghu Swain on 
the side of the claimants and O. P. W. 1 
Abhoy Charan Mohanty examined by the 
car owner. P. W. 2 was an employee of 
the Text Book Press and his duty hours 
were from 2 P. M. to 10 P. M. Between . 
12 noon and 1 P. M. he was proceeding 
on the side road on a cycle up to the mar- 
ket building to fetch his watch. In his 
own evidence he has stated :— 

. The accident fook place 
near ‘the ‘official residence of the Chief 
Minister. The deceased and another old 
man came in the motor cycle to the main 
road from the by-lane from the north 
side and the car came on the main’ road 
from the eastern side. The breadth of 
the road was 40 feet. The deceased and 
another were crossing the main road and 
by the time it reached the southern side, 
the accident took place. The motor-cyclist 
slowed down the speed and crossed the 
road. I’did not hear the thorn of the car. 
The accident took place at about noon. 
The road was not congested then. .The 
front part of the car dashed against the 
middle part of the motor cycle. The 
motor cyclist Asis Mukherjee and another 
were injured badly: ‘The motor ace 
gave signal to cross the road... ; 

. The car dashed against ‘the 
motor oyele on the pick portion of the | 
roa 
P. W. 3, “the: ‘surviving. Siim of the acci- 
dent ‚Pas stated :— . 

We were coming from a 
eta ‘to “ihe main road. The accident 
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took place on the main road on its sou- 


thern side. The speed of the motor cycle: 


wag slowed down when we. entered into 
the main road. Asis Babu moved his 
right hand in a straightway which touch- 


ed thing ............ I did not hear the ~ 
a ... eee The car dashed ° 


horn of the car ...... e. : 
against the motor cycle at its middle 


As I was sitting behind Asis Babu, I 
could not sea when the Ambassador car 
approached us. I-also cannot say as to 
what was speed of the motor car when it 
approached us, but it came very suddenly 
and our vehicle got dashed by that car 
from behind ...... ..... 

essene eee At the time of the acci- 
dent, there were no other persons present 
On the road ... cs. sss eee” 

O. P. W. 4, as already noticed, was an oc- 
cupant. of the unfortunate car. He has 
stated :— i 

"On the main road we were coming 
from the west to east (it seems to be a 
mistake. The vehicle was proceeding 
from east to west). At the place of the 
accident, the width of the road is about 
40 feet. I have no idea about the mecha- 
nism of the. car or technical rules of car 
driving ............ As I was sitting on the 
back seat, I was not able to see as to how 
the driver was handling. At the place of 
accident, the road was straight and it is 
more than one furlong away from the 
station square. The distance of the As- 
sembly House from station square is about 
three. furlongs. 


At the time of accident, the road was 
free and except the two vehicles, there 
were no other vehicles. I do not know 
as to whether we blew the horn at the 
sight of the motor cycle or prior to that. 
I first noticed the motor cycle after it 
had dashed our car. I have not marked 
the indicator of the speedometer of our 

The driver who was driving the car 
is alive and he is now in our service 

» 


As between the two sets of witnesses, the 
evidence of O. P. W. 1 does not appear to 
be at all useful on the material point. On 
his own admission, he is not able to give 
the speed of the car. He was not alive to 
the surrounding and after the accident 
` took place he became aware of the motor 
cycle having entered into the intersection. 
He ig also not sure about the blowing of 
the horn. The driver of the car admitted- 
ly would have been the most competent 
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witness to offer an acCount of the entire 
incident. Mr. S. Patnaik for the owner 
of the vehicle contended that when an 
occupant of the vehicle had been examin- 
ed, there was little need for examining 
the driver. A similar contention had 
been advanced by counsel for the insurer. ` 
As we have pointed out, O. P. W. 1 was 
not a competent witness and bas feigned 
knowledge on all material aspects. There- 
fore, examination of such a witness and 
withholding of the driver of the motor 


car is not at all a justiciable stand. The 


Tribunal was called upon to find out whe- 
ther the car or the motor cycle wag being 
driven rashly and negligently and parties 
had joined issue on the point. When such 
was the question to be determined by the 
Tribunal, it certainly was the duty of both 
parties to place the best evidence before 
the Tribunal to establish their respective 
stands. It is too well settled to be re- 
peated at any length that parties owe an 
obligation to place the best evidence be- 
fore the Court and are not entitled to lie 
by relying upon the burden of proof. See 
Murugesam Pillai v. Gnana Sambandha, 
AIR 1917 PC 6 and Hiralal v. Badkulal, 
AIR 1953 SC 225. To determine the ques- 
tion as to who contributed to the happen- 
ing of the accident, it became relevant to 
ascertain who was driving his vehicle 
negligently and rashly and in case both 
were, who was more responsible for the 
Position and who of the two had the last 
opportunity to avoid the incident, For a 
determination of these questions, ag to 
when the respective drivers saw each 
other for the first time as they were head- 
ing to the intersection; the speed of the 
respective vehicles; the blowing of the 
horn; steps taken to control the respective 
vehicles; care and caution exercised for 
avoiding the collision et cetera are mate- 
rial features. The mortor-cyclist on ac- 
count of death is not available. The 
motor car driver though available has 
been withheld. In these circumstances, 
the explanation offered by Mr. S. Patnaik 


_ for the owner of the motor car is not at 


all appropriate and for withholding of the 
driver of the motor car, adverse inference 
is drawable and should have been drawn 
by the Tribunal as also the learned single 
Judge while proceeding to determine 
mutual responsibility for the incident. 


9. On the oral evidence of both 
sides, it can safely be concluded that the 
main road was free and visibility was not 
impaired in any manner. The main road 
is a straight one as would appear from 
the evidence. Therefore; as soon as the 
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motor-cyclist entered into the intersection, 
he must have attracted the attention of 
the motor car driver. Similarly, no 
sooner the motor cyclist emerged into the 
main road, he must have been cognisant 
of the approaching car. P. W. 2 is a dis- 
interested witness. He has categorically 
stated that as Mukherjee entered into the 
main road, he signified his intention of 
crossing the road. If the driver of the 
motor car had appeared to-deny this fact, 
the position may have been different. In 
view of the evidence of P. W. 2 corrobo- 
rated by P. W. 3 who admittedly was on 
the back side of the motor cycle, the fact 
that Mukherjee had signalled must be 
taken to have been proved. In view of 
our finding that visibility was clear, it 
must also be assumed that the driver had 
been aware of Mukherjee’s intention of 
crossing the road. Mukherjee had slowed 
down the motor cycle when it entered 
into the intersection as per the evidence 
of P. Ws. 2 and 3. There is no clear evi- 
dence as to what was the speed of the 
motor cycle when it dashed against the 
car nor is there also any direct evidence 
to show the speed of the motor car at 
that point of time. There is evidence, 
however, that the motor vehicle stopped 
within a few feet after the accident. 
From that fact it can be assumed that the 
motor car was also not at any unusual 
speed. 


What would really be rashness would 
depend upon varying circumstances. An 
open straight road and a narrow crowded 
street would require different standards. 
While on a narrow. congested road, walk- 
ing speed for an automobile may even be 
objectionable speed, on an open and free 
road, a cruising speed of 40 miles per 
hour may even be permissible. An open 
road near a school where children are 
likely to cross would require greater at- 
tention and care on the part of the driver 
while driving. The possibility of ap- 
proach of a vehicle at a blind turning 
would require exercise of caution and an 
intersection by its very nature would put 
a driver to notice that from the cross-road 
a vehicle may suddenly appear. Regula- 
tion 6 of the Tenth Schedule of the Act, 
therefore, provides that 

“The driver of a motor vehicle shall 
slow down when approaching a road 
intersection, a road junction or a corner, 
and shall not enter any such inter- 
section or junction until he has become 
aware that he may do so without en- 
dangering the safety of persons thereon.” 
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The effect of this Regulation is that the 
driver of the vehicle on the main road as 
also the side road at the intersection is 
required to exercise due care and is en- 
joined upon not entering into the inter- 
section until he has been able to take 
stock of the situation. When a vehicle 
on the main road and another from a side 
road have appeared in the intersection 
and thave taken due care and caution as 
required under Regulation 6, Regulation 7 
provides that the vehicle on the main 
road will have precedence. When both 
the roads are main roads, the traffic ap- 
proaching the intersection on the right of 
the person driving on the main road has 
precedence. As we have already observed, 
the Regulations strictly do not’ apply, but 
the principles can be adopted. 


On the evidence, as it appears, it 
would follow that the car and the motor 
cycle were not being driven at any high 
speed at the material point of time. In 
view of the clear evidence that the road 
was free, we would assume that both the 
drivers of the respective vehicles had seen 
each other at the intersection before the 
collision took place. Between a motor 
cycle and a car, indisputably the car is a 
steadier vehicle and:can be brought to a 
halt in a more effective way with sudden 
brakes than a motor cycle. When the 
driver of the car must have seen that the 
motor-cyclist was proceeding to cross the 
road in its entire width and was not pre- > 
pared to give preference to the motor car, 
he should have applied his brakes and 
brought his vehicle to a sudden stop be- 


fore it really entered into the intersection. 


The intersection at the point of accident 
is of a narrow width corrresponding to the 
width of the side road which does not 
seem to be more than 15 to 20 feet at the 
best. The rule of precedence provided 
in Regulation 7 cannot be invoked in its 
strict sense when the motor car driver 
finds a motor-cyclist trying to cross the 
intersection without accommodating the 
car to pass. It is here that the doctrine 
of ‘last opportunity’ arises. Between the 
two, as we have already indicated, the 
motor driver had the last opportunity 
which he could have effectively exercised 
and in case he did, the accident could 
have been averted. 

10. Series of authorities were cited 
by learned counsel for both sides. See Kas- 
turi Lal v. Prabhakar, 1970 ACJ 1 = (AIR 
1971 Madh Pra 145); Oli Mohamed v. Keith 
Murphy, 1970 ACJ 141 (Singapur); Hussein 
v. Maiden, 1970 ACJ- 157 (Malaysia); 
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State of Kerala v. Damodaran, 1970 ACJ 
411 (Ker); Jaswant Kaur v. Ratti Ram, 
1971 ACJ 31 (Punj); Duli Chand v. Delhi 
Administration, AIR 1975 SC 1960 and 
Delhi Transport Corporation v. Shabir 
Ahmed, 1972 ACJ 465 (Delhi). It is un- 
necessary to refer to these decisions at 
length. In fact, what we have said above 
is by more or less adopting the principles 
indicated in those decisions. We will ac- 
cordingly conclude by saying that both the 
motor cycle and the motor car were be- 
ing driven at reasonable speed; at the 
intersection, the motor car had precedence 
of crossing, but then the motor-cyclist 
appeared too close, the motor car had the 
last opportunity of avoiding the collision 
and the driver of the motor car failed to 
do so which led to the accident. 


11. We have already said that the 
Tenth Schedule of the Act does not apply 
in the strict sense but the principles 
thereof are available to be adopted for 
‘testing the correctness of the respective 
Istands of the parties. It is unnecessary 
to delve into the matter any further. 





12. Next come% the question of 


quantum of compensation. As already - 


noticed, the Claims Tribunal had allowed 
Rs, 35,000/-. Aggrieved by the quantifica- 
tion, claimants had preferred cross-ap- 
peals in this Court. In the view the 
learned single Judge took of the matter 
there was no occasion to examine the 
tenability of the cross-appeals. Now that 
the claimants are in appeal, they reiterate 
their contention that the quantum of com- 
pensation is low. : 

At the time Mukherjee died, he was 
an Accountant drawing a salary of Rs. 661 
per month. Mukherjee had fourteen and 
half years of.service up-to superannuation. 
There is evidence to show that Mukherjee 
would have soon been promoted to- the 
higher rank with additional salary. The 
Claims Tribunal took a sum total view of 
the matter and was of the opinion that 
Mukherjee must have been contributing 
at that rate of Rs. 600/- per month to the 
family. It took into account that the 
period he was to be in service was four- 
teen and half years and by that process 
found that the total loss to the family 
would have been around eighty thousand 
rupees, The Tribunal slashed it down by 
Rs, 5,000/- and applying the principle of 
contributory negligence came to hold that 
the claimants were entitled to Rs. 37,500/-. 
Considering the other uncertainties which 
enter into the matter of determining a 
claim in futurity, the Tribuanl further 
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slashed the amount by Rs. 2,500/- 
gave an award for Rs. 35,000/-. 

There may be some force in the con- 
tention of Mr. Patnaik for the claimants 
that the Tribunal has not worked in a 
very systematic manner and if principles 
had been properly applied as in the case 
of Sabita Pati v. Rameshwar Singh, 1973 
ACJ 319 (Orissa), the quantum of com- 
pensation may have been more. We are 
not inclined to reject such a contention. 
Meticulously examined, the entire com- 
pensation may have had worked out at 
Rs. 85,000/- to Rs. 90,000/-. We have, 
however, already found that the driver of 
the motor car had the right of way and 
the motor-cyclist had a greater responsibi- 
lity for the commission of the collision. 
Roads have been laid for use of all and 
in order that the right of use may be 
made available to all, priorities have been 
fixed so that there may be no collision 
while each one would exercise his right 
of way. The motor car is certainly a 
quicker vehicle and was passing on the 
main road. 


The motor-cyclist should have waited 
to allow the motor car to pass. Mukher- 
jee seems to have been an imprudent 
motor-cyclist. But, as we have already 
Said, the motor car driver cannot stand on 
his right of way when he has the last op- 
portunity of avoiding the accident. It is 
in these circumstances, that we have to 
apportion the responsibility for the acci- 
dent, because the apportionment would 
ultimately reflect in the quantification of 
the compensation. We think it reason- 
able to hold that the motor-cyclist is more 
to blame than the motor car driver and 
the ratio of responsibility may appro- 
priately be fixed at 60 per cent for the 
motor-cyclist and at 40 per cent for the 
car driver. On the basis that the entire 
compensation would be Rs. 75,000/- (we 
have not disturbed the amount) the com- 
pensation admissible to the, motor-cyclist 
would be Rs. 30,000/-. Accordingly com- 
pensation payable to the heirs (claimants) 
of Mukherjee should be fixed at Thirty 
thousand rupees net. 

The need for the car owner to have 
come in appeal, as Mr. S. Patnaik, his 
counsel, has told us was the Tribunal’s 
confusion about the legal position re- 
garding liability of the insurer. This is a 
private car and there is no limit fixed for 
the insurer’s liability under Section 95 (2) 
of the Act. The liability of the insurer 
arises out the provisions contained in Sec- 
tion 96 of the Act and in the instant case, 
the liability is to the tune of the entire 


and 
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compensation. We would accordingly hold 
that the entire compensation of rupees 
thirty thousand has to be paid by the 
insurer:. i 


. 13- The net result, therefore, is 
that both the appeals are allowed, the 
claimants-appellants are found entitled to 
‘compensation of rupees thirty thousand 
in all and the respondent-insurer is 
directed to satisfy the said claim within 
three months from today. The claimants 
shall be entitled to interest at the rate of 
six per cent per annum as awarded by the 
Tribunal on the sum of rupees thirty 
thousand from the date of Tribunal’s deci- 
sion till three months hence and in case 
the amount remains unsatisfied, further 
interest thereafter should accrue at nine 


per cent. The appellants shall be entitled ~ 


to costs. Hearing fee is assessed at rupees 
three hundred to be borne by the insurer 
only. ? 

DAS, J.:—-I agree. 


Appeals allowed. 
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Sikhar Mallik and others, Appellants 
v. Baidhar Sahu and others, Respondents. 
Second Appeals Nos. 21 and 23 of 
1973, D/- 30-6-1976.* 


(A) Orissa Grama Panchayatg Act 
(15 of 1948), Section 40 (1) (h) — Gift of 
money by villagers to Grama Fund for 
laying of the road made through Sarpanch 
— Constitutes part of Grama Fund — No 
resolution’ of acceptance by Grama Pan- 
chayat necessary to complete the gift. 
y l (Para 8) 

(B) Land Acquisition Act (1894), Sec- 
tions 6, 6 (1), Second Proviso — Orissa 
Grama Panchayats Act (15 of 1948), Sec- 
tion 40 — Phrase “Public expense” used 


under the declaration — Meaning of —- 


Compensation for acquisition out of Grama 
Fund is a public expense. _ 

: The phrase public expense has’ no 
statutory definition. Paying out of away 
money ig the primary meaning of x- 
pense’. The Grama Fund is admittedly 
a Public Fund and expense from such a 
Public Fund can certainly be described as 


*(From decision of K. C. Kar, Sub. J. 
Bhadrak in Title Appeal No. 24 of 1967, 
D/- 3-10-1972). 
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public expense and it cannot be said: that 
when expense made out of such a Fund 
is described as “public expense’, it is not a 
proper description of the position. There- 
fore, when money is drawn from the 
Grama Fund for payment into the trea- 
sury for meeting the compensation for 
acquisition and in the declaration it is 
stated that the acquisition is being made 
at public expense, no false statement is 
made and the declaration cannot be struck 
down on that ground. (Para 8) 


(C) Civil P. C. (1908), Ss. 100, 101 — 
Finding of lower appellate Court — Cver- 
looking material evidence on record — 
Holding acquisition vitiated by mala fides 
— legal — Must be vacated in second 
appeal, i i 


In the case in question no clear plea 
of mala fides has been raised in the plaint. 
The persons against whom mala fide is 
alleged were not impleaded; plaintiffs led 
no oral evidence to establish mala fide; 
the documents exhibited on the plaintiffs 
side did not establish any mala fide. On 
the other hand, the documentary evi- 
dence on the side, of defendants clearly 
shows that an acquisition proceeding had 
been taken under the statute in. keep'ng 
with the manner prescribed by the Act. 
The lower appellate Court obviously lost 
sight of the deficiencies in the plaintiff's 
case, did not take into account properly 
the fact that appropriate parties had not 
been impleaded and overlooking the mate- 
rial evidence on record came to an errone- 
ous conclusion by committing an illegality. 
His conclusion that the acquisition is 
vitiated: by mala fides has, therefore, to 
be vacated. ATR 1963 SC 1890, AIR 1968 
SC 615, Rel. on. - . + (Para’10) 


(D) Orissa Grama ` Panchayat Act 
(15 of 1948), Section 39 — Acquisition of 
lands — Provisions of Act not strictly 
complied with in regard to initiating the 
acquisition proceeding — Acquisition is 
not vitiated. (Para 7) 


Cases Referred: Chronological Paras 


AIR 1972 Orissa 193 = 38 Cut LT 62 8. 


AIR 1968 SC 615 =.(1968) 2 SCR117 10 


AIR 1963 SC 151 = (1963) 2 SCR 774 8) 


AIR 1963 SC 1890 = (1964) 3 SCR 686 10 
ATR 1959 SC 1049 =. 1959 Supp (2) ROR 
964 
R. Ch. Mohanty (in S. A. No. 21 of 
1973) and Govt. Advocate (in S. A. No. 23 


of 1973), for Appellants; B. K. Pal (in - 


S. A. Nos. 2} and 23 of 1973 and Govt. 
Advocate (in S. A. No, 21 of 1973), for 
Respondents. ; 
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‘JUDGMENT :— Owners of certain 
lands located within the . Bhadrak Sub- 
division of the district of Balasore filed a 
suit on 12-10-1961 for a decree of per- 
manent injunction against the defendants 
restraining them from continuing a land 
acquisition proceeding for the purpose of 
laying a road on the disputed property. 
They impleaded in the said suit the State 
of Orissa represented by the Collector of 
Balasore and the Land Acquisition Officer, 
Balasore, as defendants 1 and 2. They 
also impleaded as many as 12 other defen- 
dants under Order 1, Rule 8 of the Code 
of Civil Procedure. 


2. Plaintiffs claimed that some of 
defendants trespassed over their lands on 
2-5-1956 with a view to constructing a 
road and they dug up portions of the-land. 
Thereupon plaintiffs filed Title Suit No. 
112 of 1956 and obtained a decree. Plain- 
tiffs also claimed damages and obtained a 
separate decree. As those defendants did 
not remove the encroachment, plaintiffs 
levied execution. The defendants with a 
view to frustrating the decree obtained by 
the plaintiffs moved the Sub-divisional 
Officer, Bhadrak, for acquisition of the land 
at their cost and under his orders deposit- 
ed the value of the land in the public 
treasury. Plaintiffs alleged that the con- 
struction of the road was not being under- 
taken by the State of Orissa and payment 
of compensation was not being made out 
of the State Fund. When a notification 
under Section 4 of the Land Acquisition 
Act was made, plaintiffs objected, but the 
Land Acquisition Officer (defendant No. 2) 

_ brushed aside the objections: and recom- 
mended acquisition. A declaration as en- 
visaged under Section 6 of the Land Ac- 
quisition Act was also madé saying that 
the construction was to be made at public 
expense which is not a fact. Therefore, 
os acquisition was void, illegal and mala 

e. 

3. Defendants l and 2 filed a joint 
written statement while defendants 4 and 5 
filed a separate written statement. The 
maintainability of the suit was seriously 
challenged and it was contended, that the 
acquisition was a valid one and the plain- 
tiffs had no cause of action. 


; 4, At the trial, on plaintiffs’ side a 
single witness being plaintiff No. 4 was 
examined as P., W. 1. On the defendants’ 
side, four witnesses in all were examined. 
Voluminous documents were produced on 
both sides. The learned trial Judge dis- 
missed the suit finding on all material 
Issues against the plaintiffs. 


aot 
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5. Plaintiffs thereupon appealed to 
the lower appellate Court. The learned 
Appellate Judge came to hold¢— 

(i) The compensation was paid by the 
villagers and, therefore, the declaration 
under Section 6 of the Land Acquisition 
Act (Ext. H) was not a valid ong; 

(ii) No sum of money was contributed 
by the Sub-divisional Officer and no step 
was taken by him to implement his own 
suggestion to pay a sum of Rs. 5/- out of 
the Development Fund; 

(iii) The deposit of the compensation 
amount in the Treasury though appeared 
to have been made by the Sarpanch, in 
reality, the villagers paid the same and 
contribution by the villagers did not form 
part of Fund under the control and 
management of Local Authority; 

(iv) While the Grama Panchayat was 
a Local Authority and it had Fund under 
its management and control, but the pay~- 
ment was not made out of that Fund; 


(v) As the compensation to be award- 
ed was not decided to be paid wholly or 
partly out of public revenue or some Fund 
managed or controlled by a Local Autho- 
rity, the action of the acquiring authority 
is a colourable exercise of power; and 


(vi) The action of the Land Acquisi- 
tion Officer and the Sub-divisional Officer 
in directing the Sarpanch of the Grama 
Panchayat to pass resolutions in a parti- 
cular way amounted to colourable exercise 
of powers. 

On the aforesaid findings, he allowed 
the appeal, set aside the judgment of the 
trial Court and decreed the suit. Against 
the said reversing decision, two separate 
appeals have been filed. Second Appeal 


- No. 21 of 1973 is by defendants 5, I1, 13 


and 14 while Second Appeal No. 23 of 
1973 is by defendants 1 and 2 only. As 
both the appeals arise out of a common 
judgment and were heard together, this 
judgment shall dispose of both the ap- 
peals. 


6. Three questions arise for deter- 
mination :— 

(1) Is the acquisition vitiated on ac- 
count of the provisions in the Grama Pan- 
chayats Act not having been followed ? 


(2) Is the declaration under Section 6 
of the Land Acquisition Act not final and 
is the same bad and the acquisition pro- 
ceeding vitiated on account of the decla- 
ration being incorrert ? 

(3) Is the proceeding for acquisition a 
mala fide one? 
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Point No. 1: 

7. The Grama Panchayat which was 
a body corporate in terms of Section 7 of 
the Orissa Grama Panchayats Act of 1948 
was not impleaded in the suit. Nor was 
there any allegation made that the provi- 
sions of that Act regarding acquisition had 
not been complied with and, therefore, 
the land acquisition proceeding was 
vitiated Im the absence of appropriate 
pleadings, no issue was raised on this 
score. On the other hand, one of the 
issues was whether the suit was bad for 
not impleading the Grama Panchayat. In 
the trial Court it had been contended on 
behalf of the plaintiffs that notice under 
Order 1, Rule 8 of the Code of Civil Pro- 
cedure having been issued, it was not 
necessary to implead the Grama Pancha- 
yat specifically as a defendant. Relying 
on the statutory provision for notice and 
the further provision that “no suit would 
lie unless notice is served”, the learned 
Munsif had. held that Order 1, Rule 8 of 
the Code would not cure the defect and 
as he was of the view that the Grama 
Panchavat was a necessary party, he came 
to the conclusion that the suit was bad 
for non-~joinder of necessary parties. 


If the Grama Panchayat had been im- 
pleaded and appropriate opportunities had 
been given, it would have been open to 
the Grama Panchayat to show that proper 
steps as provided under the statute had 
been taken for the acquisition. Even in 
the absence of Grama Panchayat, if the 
plea had been raised, it would have been 
open to the defendants to lead evidence 
in regard to compliance. Even if some of 
the provisions have not been complied 
with, in my view, the acquisition would 
not be vitiated. In the Grama Panchayats 


Act certain provisions have been made to . 


facilitate acquisition of property. There 
is nothing in these provisions from which 
it can be construed that non-compliance 
with .any of the provisions would vitiate 
the acquisition. An-acquisition made not 
strictly in compliance with the procedure 
indicated for acquisition in the Grama Pan- 
chayats Act does not vitiate the acquisi- 
tion. On this basis it must be held that 
non-compliance with the provisions. of the 
Grama Panchayats Act in regard to 


initiating the acquisition proceeding in no. 


manner vitiates the es 
Point No. 2: 

8. Ext. His the declaration dated 
3rd June, 1961 and runs thus: 

"No, 26447-L-A-30/61-Bls.-R- Whereas 


it~ appears to the Government of- Orissa 
that land is Toppa to -be taken by Gov- 
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ernment at the public expense, viz. for a 
village road in mouza Baradadihi, Bhad- 
rak in the village of Baradadihi Pargana 
Randhiaorgada, Zilla-Balasore, it is here- 
by declared that for the above purpose a 
piece of land measuring more or less 0.54 
acre bounded on the— 

North 

South 

East 

West , 
is required’ in the ‘aforesaid village of 
Baradadihi. 

This declaration is made under the 
provisions of Section 6 of Act 1 of 1894, 
to all whom it may concern. 

A plan of the land may be inspected 
in the office of the Collector, Balasore. 

By order of the Governor. 





Section 6 of the Land Acquisition Act pro- 
vides :— 

“(1) Subject to the provisions of 
Part VII of this Act, when the appropriate 
Government is satisfied, after considering 
the report, if any, made under Sec. 5-A, 
sub-section (2), that any particular land 
is needed for a public purpose, or for a 
company, a declaration shall be made to 
that effect under the signature of a Se- 
cretary to such Government or of some 
officer duly authorised to certify its orders, 
and different declarations may be made 
from time to time in respect of parcels of 
any land covered by the same notifica- 
tion under Section 4, sub-section (1), ir- 
respective of whether one report or diffe- 
rent reports has or have been made 
(wherever required) under Section 5-A, 
sub-section (2). 

Provided . 

Provided further ‘that no ‘such decla- 
ration shall be made unless the compen- 
sation to be awarded for such property is. 
to be paid by a Company, orf wholly or 
parily out of public revenues or some 
fund controlled or managed by a. local 
authority. 

(2y cvecius. ssas 

(3) The said declaration shall be con- 
clusive evidence that the land is needed 
for a public purpose or for a company, as 
the case may be; and, after making such 
declaration, the appropriate Government 
may acquire the land in manner herein- 
after appearing.” 

The effect of Section 6 (3) of the Land 
Acquisition Act was considered at length 
in the case of Somawanti v. State of 
Punjab; AIR 1963 SC 151. The majority 
decision indicated that the declaration 
under Section 6 that a ‘particular land is 
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needed for a public purpose or for a com- 
pany is not to be made by the Govern- 
ment arbitrarily, but on the basis of 
material placed before it by the Collector. 
The provisions of sub-section (2) of Sec- 
tion 5-A make the decision of Government 
on the objections final while those of sub- 
section (1) of Section 6 enable the Gov- 
ernment to arrive at its satisfaction. Sub- 
section (3) of Section 6 goes further and 
says that such a declaration shall be con- 
clusive evidence that the land is needed 
for a public purpose or for a company. 
The conclusiveness or finality attached to 
the declaration of Government is not only 
as regards the fact that the land is need- 
ed but also as regards the question that 
the purpose for which the land is needed 
is in fact a public purpose or what is said 
to be a company is really a company. It 
is further stated that whether in a parti- 
cular case the purpose for which the land 
is needed is a public purpose or not is for 
the State Government to be satisfied 
about. If the purpose for which the land 
is being acquired by the State is within 
the legislative competence of the State, 
the declaration of the Government will be 
final subject, however, to one exception. 
That exception is that if there is a colour- 
able exercise of power, the declaration 
will be open to challenge at the instance 
of the aggrieved party. 
what the Government is satisfied is not a 
public purpose but a private purpose or 
no purpose at all, the action of the Gov- 
ernment would be colourable as not being 
relatable to the power conferred upon it 
by the Act and its declaration will be a 
nullity. To such a declaration the pro- 
tection of Section 6 (3) will not extend. 
For, the question whether a particular 
action was the result of a fraud or not is 
always justiciable, provisions such as 
Section 6 (3) notwithstanding. 


Mr. Pal for the respondents cited a 
number of authorities in respect of ‘the 
stand that when there is colourable exer- 
cise of power, it is open to dispute not- 
withstanding the provision for conclusive- 
ness of the declaration... I think, it is un- 
mecessary to refer to them in view of the 
settled position on the authority of the 
decision of the Supreme Court referred to 
above. 


_The challenge to the declaration was, 
as the plaint averments would show, that 
the purpose of acquisition was not public 
as also that the compensation money for 
the .acquisition was being fully paid out 

‘of a fund not referred to in the Second 
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Proviso to Section 6 (1) of the Land Ac- 
quisition Act. Mr. Pal during argument 
in the second appeal, however, no more 
contended that the acquisition was not for 
a public purpose. The sole basis for chal- 
lenge as adopted by Mr. Pal, therefore, 
was that the source of money from which 
compensation was intended to be paid was 
not one of those referred to in the Pro- 
viso. Three alternate sources have been 
referred to in the Proviso, namely that 
compensation is payable (i) by a company; 
(ii) wholly or partly out of public revenue 


or (iii) some fund controlled or managed 


by a Local Authority. It is the case of 
the defendants that the compensation 
money in this case has been paid out of 
the Grama Fund of the Kalei Grama Pan- 
chayat — a Fund which is controlled by a 
Local Authority. 


Before I proceed to deal with this 
aspect of the matter, it is appropriate to 
briefly refer to the historical background. 
Admittedly some of the defendants want- 
ed to forcibly lay a road on the disputed 
property and it led to litigations in which 
plaintiffs ultimately succeeded. With a 
view to avoiding the decree of the Civil 
Court and completing the laying of the 
road, the judgment-debtors-defendants 
moved the Sub-divisional Officer and even 
deposited the compensation money into 
the public treasury. At one point of time, 
the Sub-divisional Officer was of the view 
that out of the State Fund a part of the 
compensation money would be paid so 
that the requirement of the Proviso would 
be satisfied. That having failed and the 
Sub-divisional Officer being satisfied that 
laying of a road at the place was for pub- 
lic benefit, directed the Grama Panchayat 
within whose jurisdiction the land lay to 
put the road after acquiring the property. 
As it appears, the judgment-debtors-de- 
fendants deposited the money with the 
Sarpanch who: credited it to the ‘Grama 
Fund and in due course, as would appear 
from Ext. 3, the Grama Panchayat de- 
Posited the money in the treasury. 


Mr: Pal does not dispute the fact that 
the Grama Panchayat is a Local Autho- 
rity. He also does not dispute the fact 
that the Grama Fund is a Fund control- 
led by that Local Authority. According 
to him. however, the mioney given by the 
judgment-debtors-defendants to the Grama 
Panchayat had not become a part of the 
Grama Fund. The logic of the argument 
is that even if it is accepted that the judg- 
ment-debtors-defendants had made a gift 
of the amount of money, there is no evi- 
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dence of acceptance thereof, Section 40 
ofthe Grama Panchayats Act, 1948 deals 
with Grama Fund. Clause (h) of sub- 
section (1) provides thaf “all sums re- 
ceived by way of loan or gift” would be 
part of the Grama Fund. According to 
Mr, Pal, a gift is not complete until ac- 
cepted and an acceptance of a gift for the 
Grama Fund can only be by a resolution 
of the Grama Panchayat. As there is 


no such resolution, even if the money had. 


been physically put into the Grama Fund, 
it would not be a part of it. This argu- 
ment obviously is based upon a fallacy. 
Undoubtedly under the Transfer of Pro- 
perty Act; a gift of immovable property 
does not become complete without accept- 
ance. No law has been cited to require 
acceptance as a condition precedent for 
completing a gift of movable property. 
The fact that the money had been credited 
to the Grama Fund for laying of the road 
is itself évidence of acceptance and the 
Sarpanch as the principal executive of the 
Grama Panchayat had accepted the 
I see no justification to hold that 


Ext. 3, it can safely be held that the de- 
it for compensation money has been 
from out of the Grama Fund. 





The next aspect for consideration on 
this point is that even if it be accepted 
. that the compensation money to be 
awarded came from a fund. controlled by 
a Local Authority, the declaration under 
Ext. H being that the acquisition was be- 
ing at public expense, while payment was 
really being made from the fund of a 
Local Authority was a.colourable notifi- 
cation. In the notification “public ex- 
pense” has been referred. Mr. Pal con- 
tends that “public expense” is synonym- 
ous to public revenue and public revenue 
certainly ‘refers to money in the Consoli- 
- dated. Fund. It is contended, therefore, 
that while ‘money was really being paid 
from a Fund of.a Local Authority, the 
notification.had shown that money was 
given from the State Exchequer. This it- 
self was a colourable action. 


Mr. Pal referred to certain decisions 
wherein no distinction had been made be- 
tween ‘public expense’ and ‘public reve- 
nue’. There is, however, no pointed dis- 
cussion on the question and ‘public ex- 
pense’ has been assumed to be ‘public re- 
t yenue in these decisions. These decisions, 
l however, cannot be taken as authority. for 
the proposition that ‘public expense’ shall 
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necessarily mean ‘public expenditure’. 
The phrase- public expense has rio statu- 
tory definition. “Expense” as indicated 
in the case of Indian Molasses Co. v. I.-T. 
Commr., AIR 1959 SC 1049, is synonym- 
ous to ‘expenditure’ and expense means 
money paid out by calculation and inten- 
tion though in many uses of the word this 
element may not be present. Paying out 
Or away money is the primary meaning 
of ‘expense’. The Grama Fund is ad-|- 
mittedly a public Fund and expense from 
such a public Fund can certainly be des- 
cribed as public expense and it cannot be 
said that when expense made out of such 
a Fund is described as ‘public expense’, it 
is not a proper description of the position. 
Therefore, when money was drawn from 
the Grama Fund for payment. into thel 
treasury for meeting the compensation for 
acquisition and in the declaration it was 
stated that the acquisition was being 
made at public expense, no false statement 
was made and the declaration cannot bel, 
struck down on that ground. Unless it is 
found that the phrase ‘public expense’ wasl- 
introduced into the declaration in a 
motivated manner and with a view to 
making a show of satisfaction of the legal 
requirements, the plaintiffs should not be 
permitted to agitate this question. In my 


` view, on the second point, plaintiffs must 


also lose. The lower appellate Court went 
wrong in holding that ‘public expense’ 
meant ‘public revenue’. 


It may not be out of place to refer to 
the decision of this Court in this very 
matter on the earlier*occasion (See Bhaga- 
ban Sahu v. Collector, AIR 1972 Orissa 
193). This very litigation had come be- 
fore this Court and was remitted to the 
lower appellate Court for a fresh disposal 
and, in particular, to record a finding as 


-to whether a nominal or token contribu- 


tion by the State amounted to strict com- 
pliance with the requirements of the Pro- 
viso. As a fact, the proposal of the Sub- 
divisional Officer for contributing Rs. 5/- 
had not materialised and the entire money 
had gone out of the Grama Fund. A pro- 
position was advanced before this Court 
which had no foundation at all as pointed 
out by the learned Counsel for the appel- 
lants but it is wholly unnecessary for me 
to go into the aspect. It is sufficient to say 
that the decision reached on the earlier 
occasion is not relevant for’ the point in 
issue. . 

Point No..3: 


9. The last-question for considera- 
tion is whether the proceeding for acquisi- 
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tion is mala fide. In paragraph 11 of the 


plaint, the following sa bah has been 
made :— 


“That the acquisition of land in the 
present case is being made at the instance 
of some villagers of another village after 
their failure in original suit No. 112 of 
1956 (1) of the Court of the Munsif, Bhad- 
rak, and hence the exercise of the powers 

„of the State Government under Act 1 of 
1894 is mala fide and in derogation of the 
powers conferred on the State Govern- 
ment under the aforesaid Act. Hence the 
proceeding under Land Acquisition Act is 
mala fide (sic).” 


Indisputably the plaintiffs had obtained a 
decree against some of the defendants de- 
claring their title and restraining them 
from interfering with plaintiffs’ possession. 
When those defendants found that their 
attempt of Iaying a road has been 
thwarted through the legal process, they 
asked for acquisition of the land and 
claimed that laying of a road was of 
‘ immense benefit to the local public. The 
Sub-divisional Officer who is in charge of 
looking after the development work was 
moved and he directed those defendants 
to deposit the compensation money. He 
appears to: have been confronted with the 
difficulty that an acquisition when money 


was being paid by a set of individuals- 


could not be lawfully made. Once he was 
satisfied that the laying of a road was 
useful, he directed the local Grama Pan- 
chayat whose duty under the statute it 
was to lay and ‘maintain roads to ask for 
acquisition. Though not pleaded, plain- 
tiffs have contended in the Courts below 
that issue of a direction by the Sub-divi- 
` sional Officer when moved by the van- 
quished defendants was itself a mala fide 
act. The Sub-divisional Officer has not 
been impleuded in this suit, nor has there 
been any clear allegation of mala fide in 
his conduct. Therefore, mala fide on 
the part of the Sub-divisional Officer 
is not open to examination and in 
case such a plea is entertained, apart 
from the fact that the defendants are 
likely to be prejudiced, the Sub-divi- 
sional Officer would clearly be affect- 
ed without being given a hearing. There 
is no allegation of mala fides against the 
Grama Panchayat or its Sarpanch, nor 
have they been impleaded in the litigation. 
Under the Grama Panchayats Act, suff- 
cient control is vested in the Sub-divi- 
sional Officer over the activities of the 
Grama Panchayats. The direction of the 
Sub-divlsionaf Officer to take steps for ac- 
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quisition for the purpose, therefore, can- 
not convert his action into- a mala fide 
one, 


Mr. Pal next claimed 4 that there was 
no decision of the Grama Panchayat for 
acquisition and, therefore, the acquisition 
proceeding itself is mala fide. This does 
not seem to be a correct statement. On 
10-6-1960, the Grama Panchayat had re- 
solved that the acquisition may be made 
at its cost and in the letter of the Sar- 
panch to the Sub-divisional Officer (Exhi- 
bit R-2), the copy of the resolution . has 
been incorporated, from which it clearly 
appears that the Grama Panchayat had 
been satisfied that ‘the acquisition was 
necessary and out of the Grama Fund 
the Panchayat was agreeable to meet the 
expenses for it As early as November, 
1959 (See Ext. B), the Grama Panchayat 
had recorded a resolution having been 
satisfied that the acquisition was neces- 
sary. In fact, the proposed road linked 
ap certain villages with the Jagannath 
Trunk Road. In‘view of such evidence, 
oe is no basis for the finding of mala 

e. 


19. Mr. Pal relying on some deci- 
sions of the Supreme Court maintained 
that whether the acquisition was mala 
fide or not was a question of fact and in 
view of the decision of the lower appel- 
late Court that the acquisition was a mala 
fide one, the said finding was not open to 
be disturbed in second appeal. See Valji- 
bhai v. State of Bombay, AIR 1963 SC 
1890 and Ganga Bishnu v. Cal. Pinjrapole 
Society, AIR 1968 SC 615. In the earlier 
Judgment; the Supreme Court observed: 

ae - The question whether the 
acquisition y was collusive or mala fide is 
one of fact and on this point the High 
Court and the two Courts below have come 
to the conclusion that the appellants have 
not been able to substantiate their pleas. 
It is not for this Court to review the: 
evidence in a ¢ase where there are con- 
current findings of fact. unless there be 
+ ascent reasons, and we .find none 

ere a 


In the second case, it was observed :— 


“The question as to mala fides of the 
Government or the Government having 
misused its powers or having acted in 
fraud of the statute was entirely a ques- 
tion of fact. There being a concurrent 
finding on that question by the trial Court 
and the District Court against the Ist 
respondent Society, the High Court could 
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not have reopened their concurrent find- 
ing except on the ground that it was per- 
verse or unreasonable or without eyi- 
dence. Such an argument not having 
been urged, the Seid ae could not go 
into that question... 











s I have already pointed out, there is no 
clear plea of maia fides except what has 
been quoted above from the plaint. The 
persons against whom mala fide is alieged 
were not impleaded; plaintiffs led no oral 
eviderice to establish mala fide: the docu- 
ents exhibited on the plaintiff's side did 
not establish any mala fide. On the other 
hand, the documentary evidence on the 
side of the defendants clearly shows that 
an acquisition proceeding had been taken 
under the statute in keeping with the 
anner prescribed by the Act. The lower 
appellate Court obviously lost sight of the 
deficiencies in the plaintiffs’ case, did not 
take into account properly the fact that 
appropriate parties had not been implead- 
ed and overlooking the material evidence 
on record came to its own conclusion. 
While in the case reported in AIR 1968 
SC 615, the question of mala fides had 
not been disputed before the High Court, 
in these appeals, that question was seri- 
ously challenged. Having examined the 
entire matter, I am of the view that the 
learned Appellate Judge carne to an 
rroneous conclusion by committing an 
illegality. His conclusion that the acqui- 
ition is vitiated by mala fides has, there- 


fore, to be vacated. Here again, the find- . 


ing must be against the’ plaintiffs. 


11. On the analysis presented, the 
decision of the learned Appellate Judge 
cannot be sustained. I would according- 
ly allow both the appeals, vacate the 
judgment and decree of the learned Ap- 
pellate Judge and restore those of the 
trial Court. Plaintiffs obtained a decree 
and, therefore, had laboured under the 
view that they had a right which law was 
obliged to protect. It is under that sense 
of frustration that they had initiated the 
litigation and pursued the matter. Under 
these circumstances, it is appropriate that 
both parties are directed to beer their own 
costs throughout. 


Appeals allowed. 


Subarna Barik v. State 


_authorisedly. 
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Subarna Barik, Appellant v. The State 
of Orissa and others, Respondents. 

First Appeal No. 9 of 1969, D/- 25-6- 
1976.* 

(A) Specific Relief Act (1963), Sec- 
tions 38 and 40 — Injunction — Grant of 
— Principles — Breach of obligation es- 
sential — Failure to establish any delibe-. 
rate and mala fide action of defendants’ 
leading to loss — Damages cannot be 
granted. 


The plaintiff’s bid, in pursuance of a 
notice inviting tenders to run a tea- 
stall in Collectorate was accepted and 
he was put into possession of the can- 
teen existing in the premises. Subse- 
quently plaintiff noticed that some unau- 
thorised vendors were running tza-stalls 
in the premises either clandestinely or un- 
Plaintiff made representa- 
tions to the authorities demanding that 
the monopoly conferred on him should be 
protected. He demanded execution of 
formal contract incorporating monopoly 
rights. In the notice of auction there 
was no mention that any monopoly right 
would be conferred. The plaintiff also 
failed to establish any deliberate and mala 
fide action of the defendants leading to 
his loss. 

‘Held, that relief of injunction or’ 
damages could not be granted. 

(Paras 5, 6) 

Conferring of monopoly right is very 
different from ensuring that there is no 
other vendor operating in the same area. 
It is not the plaintiffs case that any other 
person was given the right of vending by 
the defendants. According to him, cer- 
tain other persons were either clandes- 
tinely ‘or unauthorisedly carrying on 
vending. Unless defendants had any obli- 
gation to ensure that monopoly right, if 
any, conferred on the plaintiff, was inter- 
fered with they had no responsibility- in 


the matter. i (Para 5) 
(B) Evidence Act (1872), Section 65 
— Secondary evidence — Photostat copy 


of document not admissible unless proved 
to be genuine — Signatory accepting his 
signature — Photostat copy can be ad- 
mitted without any further proof. 

(Para 4) 


*(From dein of K. D. Lahiri, 4th 
Addl. Sub. J., Cuttack in Title Suit No. 
13 of 1966, D/- 2-8-1967). 
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R. Mohanty, for Appellant; Advocate 
General and Addl. Standing Counsel 
No. 2, for Respondents. 


JUDGMENT :— On 21-3-1965, the 
Tahsildar of Cuttack (defendant No. 4) 
published a notice inviting intending bid- 
ders for allotting of the Sairat, namely 
the sole and exclusive right to hold a 
canteen, betel shop and cold drinks stall 
within the premises of the Cuttack Col- 
lectorate for the year 1965-66, i.e. ist 
April, 1965 to 31st of March, 1966. The 
auction was held on 31-3-1965 and there 
were many bidders including the plain- 
tiff. The bid given by the plaintiff at 
Rs. 16,200/- was the highest and was ac- 
cepted. The plaintiff deposited a sum of 
Rs. 6,050/- out of the bid money and was 
put into possession of the canteen located 
within the Collectorate. Plaintiff found 
that in violation of the monopoly right 
conferred under the auction sale, several 
-unauthorised vendors were permitted to 
open stalls within the premises of the 
Collectorate which very much adversely 
affected the plaintiff’s business. Plaintiff 
represented to the public authorities and 
demanded that the monopoly conferred 
on the plaintiff should be protected but 
adequate steps were not taken m that be- 
half, When plaintiff demanded execution 
of a formal contract specifically providing 
. for the monopoly right of the plaintiff, 
defendants were not agreeable to incorpo- 
rate the said clause. Plaintiff was called 
upon to pay the balance money. There- 
fore, on 21-1-1966, the suit was filed ask- 
ing for a decree directing the defendants 
to enter into a covenant of lease with him 
with a specific clause providing for the 
monopoly right as aforesaid and for a de- 
cree for recovery .of damages of Rupees 
12,550/- and for permanent injunction 
against the defendants restraining them 
from interfering with plaintiffs right till 
31st of March, 1966, to carry on the busi- 
ness, f 


2. All the defendants filed a joint 
written statement. Defendants denied 
that any monopoly right was intended to 
be conferred on the plaintiff in the matter 
of selling confectionary articles within the 
area nor had they undertaken any obliga- 
tion to protect such alleged right of the 
plaintiff. They denied ~ that plaintiff 
suffered any loss as a fact. Plaintiff’s 
claims were also otherwise. refuted as not 
tenable in law. 


3. The learned Additional Subordi- 
nate Judge came to hold :— j 
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(i) although there was no written 
contract, the conduct of the Tahsildar (de- 
fendant No. 4) and the facts stated in 
other documents exhibited in the case 
indicated unquestionably that it was the 
duty of the defendants to stop vending 
within the Collectorate building by others; 


(ii) plaintiff had signally failed to 
prove that he had sustained any loss in 
the matter on account of mala fides of the 
defendants; and 


(iii) if plaintiff had succeeded in 
establishing the mala fides as alleged, he 
would have been entitled to damages of 
Rs. 3,600/- relating to the period between 
1-4-1965 and 30-7-1965. 


The suit was ultimately dismissed. 
Plaintiff has carried this appeal against 
the aforesaid decrees. 


4, According to Mr. Mohanty for 
the appellant, once the learned trial Judge 
held that it was a part of the arrangement 
that the plaintiff would have monopoly 
right of vending within the Collectorate, 
the defendants should have been made 
liable on account of their default in en- 
suring the monopoly right. Admittedly 
there is no contract. Therefore, the mono- 
poly right claimed by the plaintiff has to 
be gathered only from other materials. 
Plaintiff has placed reliance on a photo- 
stat copy of a letter written by the 
Tahasildar (defendant No. 4) to the Addi- 
tional District Magistrate Ext. 7. Therein, 
it has been stated:— 

“The canteen within the Kuchery 
compound has been leased out to one 
Subarna Barik (plaintiff) for the year 
1965-66 and he is to exercise sole mono- | 
poly over sale of tea, tiffin, pan, sarbat 
etc. Within the Kuchery premises 
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In that very letter, there is a statement 
that employees of the different sections of 
the Collectorate have been catering to the 
needs of their respective offices. There- 
fore, the Tahsildar drew the attention of 
the Additional District Magistrate by 
writing the letter and indicated that if 


such vending did not stop, the plaintiff 


may claim remission in the lease amount. 
On 19th of June, 1965, the Tahsildar 
wrote a letter to the President of the 
Criminal Bar Association objecting to an 
outsider opening a tea and tiffin stall 
within the Bar Library, Ext. 8. Ext. 9 is 
a photostat copy of a letter written by the 
Additional Civil Supplies Officer to the 
Tahsildar dated 1-7-1965. Therein, the 
allegation made by the Tahsildar under 
Ext. 7 has been refuted by saying :— 
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aie I am to inform you that 
on enguity “it. reveals that no office peons 
have opened any shops in this office. The 
peons who are actually supplying pan and 
tea have not opened any shop but are en- 
suring the supplies to. the staff who have 
subscribed themselves for the same in 
order to have a better stuff than that. sup- 
plied by the lessee,” 


. Relying on Exts. 7, 8 and 9 and the oral 
evidence on the plaintiffs side, the learn- 
ed trial Judge had come to hold that it 
was one of the stipulations of the auction 
‘that plaintiff would have monopoly right 
of vending. Learned Advocate General 
for the respondents claims that these 
documents should not have been exhibit- 
ed as. they have not been duly proved. 
These documents appear to be photostat 
copies, Their admissibility Into evidence 
was disputed and they have been marked 
as: exhibits after objections were over- 
ruled. Plaintiff examined as P. W. 3 
stated: :— 















; “L have got photostat copies of the 
letter written by the. Tahsildar, Cuttack, 
to A. D. M. The photo of this letter was 
taken in the office of Tahsildar, Cuttack, 
with the permission of the Tahsildar. A 
photographer was brought by me. He 
had a temporary photo studio at Chour- 
hury Bazar Park. He has gone away 
from Cuttack. I could not trace him. He 
‘ Itook. the photo in my presence from the 
file. This is the photo and these are the 
signatures Exts. 7 and 7/A (objected to on 
account of non-examination of the photo- 
grapher and because the deponent has. no 
idea of photography; objected also on the 
i i I called for the 


Tahsildar, Cuttack, and other defendants, 
but they did not produce the originals. 
Hence I have filed the photostat copies.’ 
In cross-examination, he further stated :— 
ck eevee eee, The clerks were present 
“when the .. “photographer took photos. 
Under. the. instruction of the Tahsildar, I 


fook the “photos in the ground floor in. . 


presence of the Dealing Assistant . 

I do not know the name of the photo- 
grapher. I know him by face only......... 
On the basis of this evidence, there may 
have been difficulty to accept the docu- 
ments as genuine. But the very Tahsildar 
has been examined as a witness on the 
defence side and there is no denial by the 
Tahsildar of the-evidence given by. the 
plaintiff. On the other hand, the Tahsil- 
dar has accepted the signature on the 
document (Ext. 7) to be his, The learned 
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trial Judge was, therefore, right in rely- 
ing upon these letters. 

Ext. A is the notice issued by the 
Tahsildar for the auction. Therein, there 
is no mention that any monopoly- right 
would be conferred. In fact, ff any mono- 
poly right was intended to be given, one 
would have ‘expected mention thereof in 
Ext. A. D. W. 1 joined as Tahsildar on 
10-5-1965 and the auction had been made 
on 31-3-1965 by the Sub-Divisional Offi- 
cer before D. W. 1 had joined. Non-men- 
tion of this fact in Ext. A: goes a long way 
to dispel the plaintiff’s ` assertion. The 
Tahsildar (D. W. 1) after joining on 10-5- 
1965 appears to have become the greatest 
supporter of the plaintiff. In the absence 
of any official communication and he not 
having been a party to the auction, the 
Tahsildar had no basis for being of the 
view that monopoly rights had been con- 
ferred on the plaintiff. 

5. Conferring of monopoly right’ is 
very different from ensuring- ‘that; there 
is no other vendor operating in«the same 
area. It is not the plaintiffs case that 
any other person was given the right of 
vending by the defendants. According to 
him, certain other persons were. either 
clandestinely or: unauthorisedly carrying 
On vending. Unless defendants had any 
obligation to ensure that monopoly right, 
if any, conferred on the plaintiff was inter- 
fered with they had no responsibility in 
the matter. It was open to the plaintiff 
to work out his rights on the footing that 
monopoly rights had been conferred on 
him of vending within the defined area. 
Thus I find it difficult to accept the find- 
ing of the learned Subordinate Judge that 
monopoly right as such had been confer- 
red on the plaintiff and even if such right 
had been conferred, I also find it diffieult 
to hold that defendants had any obligation 
to uphold plaintiff’s right. 

6. Plaintiff based his action on 
mala fides of the defendants. That is why 
Issue No. 5 was framed on the following 
term :— 

“Did the plaintiff suffer any loss by 


-the deliberate and mala fide action of the 


defendants ?” 

The learned trial Judge has found against 
the plaintif under this issue. Though 
learned counsel for. the appellant contend- 
ed that the finding was wrong, I have not 
been persuaded to take a different view, 


-There is no documentary evidence to. sup- 


port the plea of mala fides. Plaintiff has 
examined three witnesses in all including 


_himself. P. W..1 is a contractor while 
. P. W. 2 is an advocate. 


Both of them’ 
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appear to have been examined -for the 
purpose of showing the turnover and the 
quantum of loss. Thus there is no evi- 
dence worth the name to establish delibe- 
rate mala fides of the defendants, On the 
other hand, when the Tahsildar moved 
the Additional District Magistrate under 
Ext. 7, the latter appears to have passed 
an order to afford protection to the plain- 
tiff without examining whether plaintiff 
was entitled to such protection. When 
the Talsildar sent a copy of Ext. 7 to the 
Civil Supplies .Officer, the Civil Supplies 
Officer hastened to write back that there 
was no shop: running within his section 
of the Collectorate as alleged in Ext. 7, 
Defendants appear to have proceeded to 
protect the supposed right of the plain- 
tiff as and when moved. In the circum- 


stances, the finding seems to be wholly. 


justified and I would reiterate the finding 
by saying that the plaintiff has failed to 
establish -any deliberate and mala fide 
action.-of' the defendants leading to his 
loss. 72 + 5 
7. On. these findings, the plaintiff’s 
appeal must be dismissed as being devoid 
of merit. . The learned trial Judge direct- 
ed’ both parties to bear their respective 
costs. I would also make a similar direc- 
tion so far as the appeal is concerned. 
f . Appeal dismissed. 
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Mohammad Nakir, Appellant v. 
Hasratunnisa Bibi, Respondent. 

Second Appeal No. 99 of 1973, D/- 
6-2-1976." 

`(A) Orissa Consolidation of Holdings 
and Prevention of Fragmentation of Land 
Act (21 of 1972), Section 3(1) — Land 
notified under the section — Suit for parti- 
tion of such land not maintainable — 
Appeal in such suit will abate. (Para 2) 


Sk. Rahenoma, for Appellant; R. Ni- 


Panigrahi, for Respondent. 


JUDGMENT :— Plaintiff is in appeal 
against the affirming judgment and de 


cree of the learned Additional Subordinate 
Judge. of Cuttack in a suit for partition 
of A and B schedules property and allot- 


*(From decision of B. K. Patnaik, Addl 
“Sub. J, Cuttack, in T. A. No. 84 of 1970, 
D/- 23-11-1972). 
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ment of a share to the plaintiff out of it. 
The trial Court -decreed the suit in part, 
but refused to grant relief in respect of 
20 decimals of land appertaining to plot 
No. 644 title to which. plaintiff claimed 
under a deed Ext. 9 dated 23-5-1963. The 


lower appellate -Court has upheld the de- 
cree. i : 


2. At the hearing ‘of the appeal, 
Counsel for the respondent claims that 
there has already been a notification 
under Section 3 (1) of the Orissa Consoli- 
dation of Holdings and Prevention of 
Fragmentation of Land Act. of 1972 
(Orissa Act 21 of 1972) (hereinafter to be 
referred to as the Act) in regard fo proper- 
ties located in village Manatir and, there- 
fore, the appeal has to abate. There is 
no dispute that under Notification S. R. O. 
No. 749/73 dated 6th of August, 1973 
issued by the Revenue Department of the 
State Government and published in the 
Gazette of August 10, 1973, the Notifica- 
tion in question has been made and at 
page 9 thereof under Item No. 91 village . 
Manatir has been mentioned. Sections 3, 
4 and 7 of the Act provide: ; 


“3. (1) The State Government may, 
where they are of opinion that any area 
may be brought under consolidation ope- 
rations, issue a notification to that effect 
whereupon it shall become lawful for the 
Consolidation Officer or his subordinate or .- 
other officer acting under his authority— 
xx XX x¥ 


xx 
xX XX 


~ 4, Upon the publication of the notifi- 
cation issued under sub-section (1) of Sec- 
tion 3 in the Official Gazette, the conse- 
quences as hereinafter set forth, shall, 
subject to the provisions of, this’ Act, 
ensue in the consolidation. area till . the 
publication of notification under Sec. 41 
or sub-section (1) of Section 5, as the case 
may be— i 3 


XX XX xx 
> (2) xx xx cox 
(3) XX XX XX 


A (4) every suit and proceedings for 
declaration of any right or interest in any 
land situate within the consolidation area 
in regard to which proceedings could be 
or ought to be started. under this Act; 
which is pending before any Civil Court, 


.whether of the first instance of. appeal, 


reference or revision shall, on an order 


- being passed in that behalf by-the Court 


Le ka 


£ 
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before which such suit or proceeding is 
pending, stand abated: 


XX KX XX 
‘XX KX XX 
-XX XX XX 


Provided also that such abatement 
shall be without prejudice to the right of 
the person affected to agitate the right of 
interest which formed the subject-matter 
of the said suit or proceeding, before the 
proper consolidation authority in accord- 
ance with the provisions of this Act or 
the rules made. thereunder. 


7. (1) Upon the publication of the 
notification issued under sub-section (1) of 
Section 3, no partition of a holding lying 
in the consolidation area under Section 19 
of the Orissa Land Reforms Act, 16 of 
1960, shall be effected by the Revenue 
Officer till the publication of the notifica- 
tion under Section 41-or sub-section (1) of 
Section 5, as the case may be, and the 
Assistant Consolidation Officer and the 
Consolidation Officer shall, in addition to 
the powers vested in them under this 
Act, have powers to effect partition of 


joint holdings on application of any party 
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interested notwithstanding anything to the 
contrary contained in any other law for 
the time being in force: 

XxX XX xx 

XX XX xx” 
It is claimed that the process of partition 
is the antithesis of consolidation and in 
the teeth of the provisions contained in 
the statute to which reference has been 
made above and particularly in view of 
the fact that power has been vested speci- 
fically in the Consolidation Officer to 
effect partition the appeal arising out of a 
claim of partition must abate. I think, 
the argument is well founded and until 
notification is made under Section 5 (1) or 
Section 41 of the Act, the relief of parti- 
tion is not available to be granted in the 
Civil Court. Accordingly, the objection 
raised on behalf of the respondent is up- 
held and the appeal is directed to have 
abated. After cancellation of the notifi- 
cation, it may be open to the plaintiff to 
revive his claim in accordance with law. 
I make no direction for costs. . 

Order accordingly, 





END 
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JUDGMENT :— A preliminary ob- 
jection hes been taken up in this appeal 
on behalf of plaintiffs-appellants who 
were respondents in the court of appeal 
below that respondent No, 3 Bahuria 
Indrajot Kuer having died during the 
pendency of the title appeal leaving be- 
hind a daughter Malti Devi as well, be- 
sides her two sons already on the record, 
in the absence of any step for substitution 
having been taken by the appellants in 
the court of appeal below the whole title 
appeal had abated and, therefore, it could 
not have proceeded to a judgment. 


2. Mr. S. C. Mukherji, appearing 
for the respondents, however, contends 
that there. is no question of abatement in 
this case. He further contends that in 
view of the fact that two of the heirs of 
the deceased, respondent Bahuria being 
already on the record of the case her 
estate was fully represented under the 
title appeal and. therefore, there was no 
question of any abatement of the title 
appeal. 


3. In order to appreciate and de- 
cide this question it is necessary to dis- 
cuss the matter in a little detail. The suit 
was instituted by the two sons of one 
Ghughli Rai and his widow, namely, Ba- 
huria Indrajot Kuer, for declaration of 
title and possession with respect of 3 
dhurs of land from the eastern side of 
Survey Plot No. 644 appertaini:ig to 
khata No. 140 of village Barhara in the 
district of Saran on the assertion that 
Ghughli Rai purchased the said Khata in 
the court auction sale against the record- 
ed tenant of the khata and after taking 
delivery of possession has been coming in 
its possession including the suit land and 
after his death the plaintiffs being his 
heirs came in actual physical possession 
thereof, Contiguous east of this plot is 
Survey Plot No, 641. It was asserted that 
on the 15th day of Asadh, 1368 Fs, the 
defendants broke the eastern ridge of plot 
No. 644 in the absence of the plaintiffs 
and amalgamated the suit land with their 
own land, namely, Plot No. 641. ~ 

4. The plea of the defendants was 
the denial of this story of the breaking 
of the ridge and amalgamation of the dis- 
puted land with plot No. 641. The defi- 
nite case was that the disputed land ap- 
pertained to their own plot No. 641 over 
which they had been coming on in pos- 
session ‘peacefully from a long time in 
their own rights. 

5. The trial court-as already said 
above decreed the suit. and held that the 
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defendants had no title to the disputed 
land and dispossessed the plaintiffs as 
alleged by- them. On appeal, the learned 
Subordinate Judge, however, took a con- 
trary view and dismissed the suit. 


According to him the documents of 
title introduced by the plaintiffs were not 
sufficient to establish that Ghughli Rai 
has purchased the khata in question in 
court auction sale. The plaintiffs’ evi- 
dence with respect to their case of pos- 
session and dispossession was also found 
unsatisfactory. It is true that the defen- 
dants’ case of possession was also not 
found satisfactory and the court below 
followed the well established principle 
that the plaintiff must succeed on the 
strength of his own case and in a suit for 
recovery of possession, he cannot rely on 
the weakness of the case of the defen- 
dant, he dismissed the suit. No citation is 
necessary in support of this proposition 
as it is well established by a long line of 
judicial decisions. 


6. Now, I shall take up the ques- 
tion as to whether on the death of Indra- 
jot Kuer, mother of the first two plain- 
tiffs who died leaving, besides the two 
other plaintiffs, nad also a daughter, 
namely, Malti Devi appellant No. 3, who 
has joined in this appeal as an appellant 
along with ner brothers. The contention 
raised on behalf of the appellant as a pre- 
liminary objection which has been notic- 
ed earlier, is based upon the decisions of. 
this Court, in the case of Ram Saran Ahir 
v, Prithvi Nath Singh (AIR 1952 Pat 267) 
and Mrs. Gladys Coutts v, Dharkhan 
Singh (AIR 1956 Pat 373) where it was 
held that the question of abatement of 
an appeal could be decided only by the 
court where the abatement had taken 
place and where a decree had been pass- 
ed by the court of appeal below in ignor- 
ance of the death of the respondent: the 
proper procedure to decide the question ` 
of substitution if an application is filed 
for setting aside. the abatement was. to 
set aside the decree of the lower appel- 
late court and send the application along 
with the appéal in accordance with law. 
The view of this Court which is fully 
established is based on the principle-that 
in the absence of the left out heirs, the 
question of abatement of the appeal arises 
and the appeal in the absence of those 
heirs could not proceed. This is the esta- 
blished view of this Court no doubt, but 
the situation ofthe present case is en- 
tirely different. It has been said earlier 
that the left out heir of Indrajot Kuer, 
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_ namely, her daughter Malti Devi has al- 
ready joined hands with her brothers as 
an appellant in this Court. Im the two 
petitions, one filed by the appellants in 
this Court on 28th November 1972, seek- 
ing permission to continue her also the 
appeal as an appellant and the other filed 
under Rule 5, clause (b) of Chapter VI of 
the Rules of this Court on 19-1-1973, nei- 
ther the heirs on the record nor Malti 
Devi made any grievance that the interest 


of Malti Devi was not fully re- 
presented by the remaining plain- 
tiffs on the record or that there 


was any conflict between the inte- 
rest of Malti Devi and her brothers, In 
recer:t- years the previous view has under- 
gone a substantial change by the two de- 
cisions of the Supreme Court, in the cases 
of Dolai Maliko v. Krushna Chandra Pat- 
naik (AIR 1967 SC 49) and Mahabir Pra- 
sad v. Jage Ram (AIR 1971 SC 742) where 
the Supreme Court settled the matter þe- 
yond all controversy that in a proceed- 
ing where a party dies and one of the 
legal representatives is already on the re- 
cord, it is only necessary that it should 
be described by an appropriate applica- 
tion that he is also on the record as an 
heir and legal representative, Even if 
there are other heirs and legal represen- 
tatives and no application impleading 
them is made the proceeding will not 
abate on that account unless the interest 
of the left out heirs was not being repre- 
sented by the legal representatives al- 
ready on the record. 


T The third heir, namely, Malti 
Devi of the deceased respondent in the 
court below has-not made out the case 
of any conflict of interest or non-repre- 
sentation of her interest by the remain- 
ing heirs and legal representatives al- 
teady on the record of the case. In my 
opinion, therefore, it is not a case where 
the title appeal in the court below had 
become incompetent or had abated and 
could not proceed in the absence of any 
step for substitution. It seems obvious to 
me that in cases where a party dies dur- 
ing the pendency of any appeal and his 
estate is represented by some of his 
heirs already on the record, then the ap- 
peal could successfully proceed although 
steps for bringing the left out heirs are not 
taken unless these. heirs might have a 
different and independent case than of the 
heirs on the record, In cases, however, 
where the question of abatement is ap- 
parent, the question of setting aside the 
same has got to be decided by the court 


[Prs, 6-10] Bishundeo Rai v. Chandrawati Kuer (H. L. Agarwal J.) 


SLR, 


concerned. A similar view has already 
been taken by mein the case of Harbans 
Singh v. Rajpaltan Singh (AIR 1975 Pat 
184) although there the circumstances 
were different, 


8. Mr, Devendra Prasad Sharma, | 
however, also placed reliance upon Sin- 
gle Judge decision of the Delhi High 
Court in the case of Satnam Singh v. 
Mohinder Singh (AIR 1975 Delhi 104) 
laying down the general proposition that 
if one of the respondents had died during 
the pendency of an appeal not known to 
the court and if. the judgment was deli- 
vered in ignorance of this fact, the judg- 
ment should be treated as’ non-existent 
and the appeal be allowed to be reheard. 
This case is apparently distinguishable 
as in that case the respondent Amarnath, 
who had died was not represented by any 
of his heirs or legal representatives on 
the record, and the decree, therefore, was 
certainly passed against a dead person. 
For. all these reasons I would overrule 
the preliminary objection raised on be- 


half of the respondent regarding the in-. . 


competency of the appeal and I do not find. . 
that in this case the matter should.be re-. 
mitted back to the court of appeal below 
for deciding the question of abatement 
at all. 


9. Coming to the merits of the 
appeal, Mr. Sharma appearing for the ap- 
pellant conténded that the court of ap- 
peal below has not correctly appreciated 
the plea of the defendants as according 
to them, they had not claimed any por- 
tion of Plot No, 644 and according fo the 
finding of the Pleader Commissioner 
whose report was confirmed, the disputed 
land appertained to Survey Plot No. 644. 
Learned counsel, therefore, conténded 
that once it was found that the disputed 
land did not appertain to the plot of the 
defendant but that of the plaintiffs, the 
plaintiffs’ suit should have been decreed. 
There is no force in this contention in 
view of the clear finding recorded by the 
court of appeal below that the. plaintiffs 
have failed to prove either their title or 
much less subsisting title with respect to 
Plot No. 644. In this view of the matter, 
the plaintiffs suit has been rightly dis- 
missed by the court.of appeal below. 


10. For all these reasons, I do not 
find any merit in this appeal and would 
dismiss the same with costs. 

Appeal dismissed. 
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SHAMBHU PRASAD SINGH AND 
MUNESHWARI SAHAY, JJ. 

M/s. Mahalaxmi Fibres and Indus- 
tries Ltd, Petitioner v. The State of 
> Bihar and others, Respondents. 

Civil Writ Jurisdiction Case Nos. 36, 
40, 41 and 263 of 1973 (R), D/- 6-5-1976. 

(A) Constitution of India, 
110 (2), 265 — Fee, what is. 


A fee is regarded as a sort of return 
or consideration for services rendered, and 
it is absolutely necessary that the levy of 
fees should, on the face of the legislative 
provision, be correlated to the expenses 
` incurred by Government in rendering the 
services. AIR 1954 SC 282 and AIR 1975 
SC 846, Foll, (Para 7) 


(B) Employees’ State Insurance Act 
(1948), S. 73-A — Special contribution 
under Section 73-A is not a ‘fee’. (Con- 
stitution of India, Articles 110 (2), 265). 


While enacting Chapter VA (contain- 
ing Section 73-A), the transitory provi- 
_sions, by way of amendment of the Act, 
the Parliament clearly intended that the 
special] contribution was to be paid by 
principal employers compulsorily irres- 
pective of the fact whether their emplo- 
yees would be getting some benefit in re- 
turn or not, The Legislature itself did not 
* contemplate, while enacting Chapter VA, 
that there should be some benefit as quid 
Pro quo to the employer or to the em- 
ployees of the employer paying special 
contribution In that view of the mat; 
ter, the special contribution payable under 
_ §. 73-A of- the Act cannot be held to be a 
` fee, (It is not very material to decide 
whether it ig a tax or a special assess- 


ment), (Conflict of case law considered). 
(Para 14) 
(C) Revenue Recovery Act (18990), 


Sections 5, 3 — Dues payable to the Em- 
ployees’ State Insurance Corporation, 
under Section 73-A, Employees’ State In- 
surance Act — Certificate proceedings for 
recovery under Sections 3 and 5 of Reve- 
nue Recovery Act — Whether valid — 
Corporation whether ‘public officer’. — 


Collector, if can realise dues under Bihar, 
and Orissa Public Demands ‘Recovery Act, 


The Employees’ State Insurance Cor- 
poration isa ‘public officer’ for the pur- 
iz pose of Section 5 of the Revenue Reco- 
" very Act and can- make a request to the 
© Collector for recovery of the special con- 


tribution under the Employees’ | erate In- 








E TIC RSR GINER, 


=” Mahalaxmi Fibres & Inaustries v, State 


Articles: 


Pat, 355 


surance Act, recoverable by it as arrears ~ 


of land revenue, (Para 19) 

Section 3 is applicable to cases where 
an arrear of land-revenue or a sum re- 
coverable as an arrear of land-revenue is 
payable to a Collector, As the sums 
sought to be realised are not payable to 
a Collector, they could not be recovered 
under Section 3 of the Revenue Recovery 
Act. (Para 15) 

Section 5 covers such cases where the 
sum is not payable to a Collector but is 
recoverable as an arrear of land revenue 
by any public officer other than a Collec- 
tor or by any local authority and once 
such public officer or local authority makes 
a request to the Collector -of the District in 
which the office of that officer or autho- 
Tity is situate the Collecter shall pro- 
ceed to recover the sum as if it were an 
arrear of Jand-revenue which had accrued 
in his own district. For that purpose he 
has to take recourse to the procedure laid 
down under Section 3 of the Revenue 
Recovery Act, (Para 16) 

Although the Corporation is not a 
local authority, its activities are mostly 
for the benefits of a class of public, name- 
ly the employees; they amount to a pub- 
lie- duty, (Para 18) 

The Corporation being a corporate 
body its officers have to act on its behalf 
and the Regional Director can act on be- 
half of the Corporation by making a re- 
quest to the Collector of Patna for reco- 
very of the dues, It must be presumed 
where the Regional Director so acts that 
the Regional Director must have been au- 
thorised to do so by the Corporation and 
the employer company cannot claim that 
the dues are not recoverable from it on 
that score. ; (Para 20) 

The Collector aul realise the dues 
under Section 73-A of the Employees 
State Insurance Act, under a requisition 


under the Revenue Recovery Act, under _. 


the Public Demands Recovery Act. If 
some of the provisions of Public Demands 
Recovery Act which are not in conflict . 
with the provisions of the Revenue Re- ` 


-covery Act are adopted for recovery of 


‘dues for which a requisition is received 
under Section 3 or 5 of the Revenue Re- 
covery Act, that will not invalidate the 
proceeding. At any rate, the Employer 
Company being liable. to pay the amount, 
it is not a case where the High Court can 


grant it a relief in exercise of writ juris- - 4 


diction on the. ground of some illegality 
or irregularity inthe procedure, AIR 
1963 SC_.1890-and (1960) 64 Cal WN 60 
and ER (en 8 Raj 899 and AIR 1960 
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Cal 416 and AIR 1962 Cal 499 and AIR 
1964 Cal 285 and AIR 1970 Bom 285 and 
AIR 1955 Trav-Co 14 (FB), Ref. ` 
(Para 24) 
Chronological Paras 


1975 Tax LR 1455 7 
30 Fac LR 234 (Ker) 


Cases Referred: 


AIR 1975 SC 846 = 
1975 Lab IC 1395 = 


13 
1974 Lab IC 1030 = (1974) 2 Lab LJ 115 

9 
ILR (1972) Andh Pra 1103 9 
(1972) 13 Guj LR 230 12 
AIR 1970 Bom 285 = 72 Bom LR 160 22 
AIR 1965 Pat 491 = 1966 BLIR 325- 14 
AIR 1964 Cal 285 = 68 Cal WN 485 21 
AIR 1963 SC 1890 = (1964) 3 SCR 686 16 


AIR 1962 Assam 120 8 


AIR 1962 Cal 499 21 
AIR 1961 Cal 248 = (1961) 2 Lab LJ 30 

11, 14 
AIR 1960 Cal 416 = 64 Cal WN 126 21 
(1960) 64 Cal WN 60 17 


ILR (1958) 8 Raj 899 = 1959 Raj LW 351 
18, 19 

AIR 1957 All 136 8, 10 
AIR 1955 Trav-Co 14 = 1954 Ker LT 616 
(FB) 23 
AIR 1954 SC 282 = 1954 SCR 1005 7, 10 
AIR 1954 SC 400 = 1954 SCR 1046 12 


S. B. Sanyal, S. N, Mishra, K. N, Pra- 
sad and G., C, Bharuka, for Petitioner; 
Sachchidanand Sahay, Ram Nandan Sa- 
hai Sinha (Addl. Standing Counsel, Cen- 
tra] Govt.), S, Shamsul Hassan (Standing 
Counsel No. 1) and Shravan Kumar (J. 
C, to Standing Counsel No. 1), for Res- 
pondents, 


SHAMBHU PRASAD SINGH, J.:— 
The petitioner in all these four writ ap- 
plications under Articles 226 and 227 of 
the Constitution of India is a public limit- 
ed company incorporated under the Indian 
Companies Act having registered office in 
Calcutta and a spinning factory at village 
Ormanjhi in the district of Ranchi within 
the State of Bihar, It appears that va- 
rious certificate proceedings are pending 
before the Certificate Officer, Ranchi, res- 
pondent No. 5, against the petitioner for 
realisation of dues payable to the Em- 
ployees’ State Insurance Corporation 
(hereinafter referred to as ‘the Corpora- 
tion’) as special contribution under Sec- 
tion 73-A of the Employees’ State Insu- 
rance Act (hereinafter referred to as ‘the 
Act’), In two of these writ applications, 
namely, C. W. J. C. No. 36 of 1973 (R) 
and C. W. J, C. No, 40 of 1973 (R) prayer 
has been made by the petitioner for 
quashing Annexures 3, 3-A, 4 and 4-A 
which are notices issued to. the petitioner 
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in two of the said certificate proceedings. 
The aforesaid anñexures to the applica- 
tion in C., W, J. C. No. 36 of 1973 (R) re- 
late to Certificate Case No. 82 (OD) of 
1972-73. According to the said notices, 
the petitioner is liable to pay Rs. 9,859.00 
as special contribution for the quarters 
which ended on 30th of June, 1971, of 
September, 1971, and 31st of December, 
1971. The said four annexures to the ap- 
plication in C. W., J. C. No, 40 of 1973 (R) 
relate to Certificate Case No. 69 (OD) of 
1971-72 and according to them, the peti- 
tioner is liable to pay Rs. 4,645.25 as spe- 
cial contribution for the quarters which 
ended on 31st of March, 1970, 30th of 
June, 1970 and 30th of September, 1970. 
In C, W., J. C. No. 263 of 1973 (R), a gene- 
ral prayer has been made for quashing 
the proceeding in Certificate Case No. 128 
(OD) of 1970-71. This case is for realisa- 
tion of Rs. 8,402.35 P. for the quarters 
which ended on 31st of March, 1969, 30th 
of June, 1969, 30th of September, 1969 
and 31st of December, 1969, In C. W. J. 
C. No, 41 of 1973 (R), the prayer of the 
petitioner is for issuance of a writ direct- 
ing the respondents to forbear from pro- 
ceeding with certificate case No, 37 (OD) 
of 1971-72 and No. 72 (OD) of 1973-74 
pending disposal of E. S. I, Case No. 1 of 
1971 pending before the Industrial Tribu- 
nal at Patna, Certificate Case No. 72 (OD) 
of 1973-74 relates to the quarters which 
ended on 31st of March, 1972, 30th of 
June, 1972, 30th of September, 1972, 30th 
of December, 1972 and 31st of March, 
1973. It is not stated in the writ petition 
as to which period Certificate Case No. 
37 (OD) of 1971-72 relates, 

2. The office of the Regional Di- 
rector of the Corporation, respondent 
No. 2, is situate at Patna, He made re- 
quests to the Collector, Patna, respon- 
dent No. 3, under the Revenue Recovery 
Act to recover the dues which, according 
to him, were payable by the petitioner as 
special contribution under Section 73-A 
of the Act. As the factory of the peti- 
tioner was situate in the district of 
Ranchi, respondent No, 3 in his turn sent 
certificates for realisation of dues to the 
Collector of Ranchi, respondent No. 4. 
Respondent No, 4 appears to have sent 
the certificates to the certificate Officer, 
Ranchi, respondent No. 5, before whom 
the aforesaid proceedings are pending. 

3- Facts of the cases are not in 
dispute and, therefore, it is not necessary 
to state in any detail the averments made 
in the writ applications and supplemen- 
tary affidavits filed on behalf of the 
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petitioner and in the counter-affidavits 
filed on behalf of thè respondents, It 
will suffice to say that the petitioner 
claims that it was not liable to pay the 
special contribution, that no certificate 
under the Revenue Recovery Act could 
be sent by respondent No, 3 at the re- 
quest made by the Corporation or res- 
pondent No, 2 and that respondent No. 5 
had no jurisdiction to realise the dues 
from the petitioner under Bihar and 
Orissa Public Demands Recovery Act on 
certificates issued by respondents 3 and 4 
under the Revenue Recovery Act. The 
respondents deny the aforesaid claims of 
the petitioner and aver that the petitioner 
is liable to pay the special contribution 
under Section 73-A of the Act, that cer- 
tificate under Revenue Recovery Act 
could be sent by respondent No. 3 to res- 
pondent No, 4 at the request of respon- 
dent No, 2 and that respondent No, 5 
could realise the dues under the Bihar 
and Orissa Public Demands Recovery Act 
on the basis of the Certificates made over 
to him by respondent No. 4. 


4, Mr, S. B. Sanyal, learned coun- 
sel appearing on behalf of the petitioner 
in all the four cases, has made following 
submissions: — 

(i) Special Contribution payable by 
an employer under Section 73-A of the 
Act is not a tax but a fee and there be- 
ing no quid pro quo nothing can be re- 
alised from the petitioner. 

(ii) The sums which are sought to be 
realised under the proceedings not being 
due to the Collector, no certificate could 
be sent by respondent No, 3 to respon- 
dent No. 4 under Section 3 of the Reve- 
nue Recovery Act, nor a certificate could 
be sent by respondent No. 3 to respon- 
dent No, 4 under Section 5 of the said 
Act, for neither the Corporation, nor its 
Regional Director respondent No. 2, was 
a public officer or a local authority. 

(iii) Even if a certificate for recovery 
of the dues could be issued under the Re- 
venue Recovery Act, that could be rea- 
lised only by the Collector and not by 
any other officer as Certificate officer 
under Bihar and Orissa Public Demands 
Recovery Act. ` 


5. In support of his first conten- 
tion, Mr, Sanyal has drawn our attention 
to the fact that Section 73-A is under 
Chapter VA‘of the Act which has got a 
heading “Transitory .Provisions’’. 
73-A and other sections, namely, ` Sec- 
tions 73-B-to 73-I of that Chapter were 
repealed on 26th of March, 1973 and no 


Section- 
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longer are in force. It is Chapter IV of 
the Act which provides for payment of 
contributions by the employer for the 
insurance of the employees. Chapter V 
provides for benefits to be conferred upon 
the insured employees. A reading of the 
provisions of Chapters [TV and V of the 
Act makės it clear that so long they are 
not made applicable to a particular area, 
the employees do not derive any benefit, 
nor do the employers derive any benefit 
indirectly by way of benefits to their em- 
ployees, According to Mr. Sanyal, as 
Chapters IV and V have not been made 
applicable to Ormanjhi area and thus to 
the factory of the petitioner,-it could not 
derive any benefit out of the special con- 
tributions demanded from it in the pro- 
ceedings. He has, therefore, submitted 
that the petitioner is not liable to pay 
any special contribution under Section 
73-A of the Act which is a fee, for, it is 
manifest that the petitioner or its emplo- 
yees could not derive any benefit out of 
it and thus there was no quid pro quo. 

6. Learned counsel appearing on 
behalf of the respondents have not sub- 
mitted that the petitioner or its emplo- 
yees could derive any benefit out of the 
special contribution payable by the peti- 
tioner under Section 73-A of the Act and 
as such there was quid pro quo, but they 
have submitted that the special contri- 
bution payable under Section 73-A of the 
Act is not a fee, It is either a tax or an ` 
impost in the nature of special assessment 
and could be realised from the petitioner 
without conferring any benefit upon it or 
its employees, According to learned coun- 
sel for the resopndents, from the’ provi- 
sions of the Act, specially Chapter VA, it 
is manifest’ that it was never intended to 
confer any benefit on the employers or 
their employees out of the special con- 
tribution paid by the employers and as 
such it could not be a fee. No impost can 
be held to be a fee unless the Jaw which 
levies it itself provides for some benefit 
out of it to the payer directly or indirect- 
ly. 

7. The law on the question as to 


- what is a fee and what is not a fee is 
“now well settled. As far back as 1954 in 


the Commr., Hindu Religious Endowments, 
Madras v. Sri Lakshmindra Thirtha Swa- . 
miar of Shirur Mutt, (ATR 1954 SC 282), 
B. K. Mukherjee, J., speaking for the 
Court observed as follows:— 

_' (46) If as we hold a. fee is regarded 
as a sort of return or consideration for 
services rendered, it is absolutely neces- 
sary-that the levy of fees should, on ‘the| 
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face of the legislative provision, be corre- 
lated to the expenses incurred by Gov- 
ernment in rendering the services, As 
indicated in ‘Article 110 of the Constitu- 
tion, ordinarly there are two classes of 
cases where Government imposes ‘fees’ 
upon persons. In the first class of cases, 
Government simply grants a permission 
or privilege -to a person to do something 
which otherwise that person would not 
be competent to do and extracts fees 
either heavy or moderated from that per- 
son in return for the privilege that is con- 
ferred, 


A most common illustration of this 
type of cases is furnished by the licence 
fees for motor vehicles, Here the costs 
incurred by the Government in maintain- 
ing an office or bureau for the granting 
of licences may be very small and the 
amount of imposition that is levied is 
based really not upon the costs incurred 
by the Government but upon the benefit 
that the individual receives, In such 
cases, according to all the writers on 
public finance, the tax element is predo- 
minant, vide Seligman’s Essays on Taxa- 
tion page 409, and if the money paid by 
licence holders goes for' the upkeep of 
“roads and other matters of generally pub- 
lic utility, the licence fee cannot but be 
regarded as a tax. 

(47) In the other class of’ cases, the 
Government does some positive work for 
the benefit of persons and the money is 

~ teken as the return for the work done or 
services rendered, If the money thus 
paid is set apart and appropriated speci- 
fically for the performance of such work 
and is not merged in the public revenues 
for the benefit of the general public, it 
could be counted as fees and not a tax. 
There is really no generic difference be- 
tween the tax and fees and as said by 
Seligman, the taxing power of a State 
may manifest itself in three different 


forms known respectively as special as~. 


sessments, fees and taxes, Ibid page 


406.” 

In the earlier paragraphs of this decision, 
the learned Judge also pointed out the 
distinction between a tax and a fee. No 
decision was brought to our notice in 


which a view different from one taken in : 


the aforesaid decision has been taken on 
the question what is fee. Rather the 
Same view has been relterated in a recent 
decision of the Supreme Court in State of 
Maharashtra v. Salvation Army Western 
India Territory (ATR 1975 SC 846), How- 
ever, on the question whether the special 
contribution payable by an employer 
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under Section 73-A of the Act is a fee or 
not, there has been a divergence of judi- 
cial opinion amongst different High Courts 
of the country. The High Courts of 
Assam, Andhra Pradesh and Orissa have 
taken the view that it is fee. On the 
other hand, the High Courts of Allahabad, 
Calcutta, Gujarat and Kerala have given 
decisions supporting the view that it 
is not-a fee but tax or some special as- 
sessment, So dar. there has been no pro- 
nouncement of the Supreme Court on the 
question, 


8. In K, C. Sarma v. Regional Di- 
rector, Employees’ State Insurance Cor- 
poration, (AIR 1962 Assam 120) vires of 
Section 73-A of the Act was challenged 
by the petitioner of that case, One of the 
grounds urged was that as the special 
contribution payable under that section 
was a fee.and as no corresponding service 
was being rendered the levy of the im- 
post was ultra vires. Mehrotra, ©. J. 


while dealing with this question observ- . 
mateérial - 
for deciding the vires of the provisions of ~ 


ed that this question was not 


Chapter VA of the Act, Dutta, J., held 
that the impost was a fee for that the 
special contribution goes to a fund known 
as Employees’ State Insurance fund which 
is to be utilised for the benefits to be 
given to the employees under the Act; the 
costs of the benefits were not to be met 
from the general revenue of. the State. 
Referring to the decision of the Allaha- 
bad High Court in Anand Kumar Bindal 
v. Employees’ State Insurance _ Corpora- 
tion, (ATR 1957 <All 136) he observed that 
he found it difficult to agree with that 
view. 

9. The decision of the Andhra 
Pradesh High- Court is in the case of 
Food Fats and Fertilisers Ltd, v. Regional 


Director, Employees’ State Insurance Cor~. 


poration, (ILR (1972) Andh Pra 1103). 


‘That volume of the report is not avail- 


able in” our Judge’s library, nor lawyers 
of either side could produce it for our 
perusal. We could examine, therefore, 
only that portion of that decision which 
is quoted in the Judgment of Orissa High 


Court in Hindustan Aeronautics Limited 
-v. Regional Director, 


Employees’ State 
Insurance Corporation, (1974) 2 Lab LJ 
115=(1974 Lab IC 1030), (Orissa). From 


the portion of the decision of the Andhra > 


Pradesh High Court, quoted in the Judg- 


‚ment of the Orissa High Court, it is not 


possible to know for. what reasons learned 
Judges of Andhra Pradesh High Coiirt held 
that the special contribution under Sec- 
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tion 73-A of the Act was a fee. The por- 
tion merely shows that-in absence of quid 
pro quo, ie. conferring any benefit to the 
employees of the Food Fats and Fertili- 
sers Ltd. realisation of special contribu- 
tion, which was a fee, from them could 
not be justified. In the Hindustan Aero- 
rautics Ltd’s. case the learned Judge of 
the Orissa High Court also have given no 
reasons why special contribution under 
Chapter VA of the Act was a fee, Follow- 
ing the judgment of the Andhra Pradesh 
High Court in Food Fats and Fertiliser 
Ltd.’s case, the learned Judges of the 
Orissa High Court have also held that 
special contribution under Chapter VA of 
the Act was a fee and as admittedly the 
benefits contemplated under Chapter V 
were not provided for in the area where 
the factory of Hindustan Aeronautics 
Limited operated, there was absence- of 
quid pro quo and special contribution 
- could not be realised from them, The 
learned Judges of the Orissa High Court 
have not considered the decisions of 
Allahabad, Calcutta and Gujarat High 
‘Courts supporting the view that special 
` contribution under Chapter VA of the Act 
was not'a fee. 


. 10. In Anand Kumar Bindal v. 
Employees’ State Insurance . Corporation, 
(AIR 1957 All 136), Mootham, C., J., after 
examining some decisions of the Supreme 
Court including the one in the Commr., 
Hindu Religious Endowment case (AIR 
1954 SC 282) referred to above and some 
judgments of foreign countries, held that 
employer’s special contribution under 
Chapter VA of the Act was a compulsory 
exaction recoverable in the event of non- 
payment as if it were an arrear of land 
revenue and as it was being levied by 
` public authority for. public purposes and 
not a payment for services rendered, it 
-was tax; the mere fact that.after reco- 
very it did not form a part of the gene- 
ral revenue of the State did not make it 


a fee. The learned Chief Justice pointed 
out— 2 - 

MN sspeieesetes it doeg not appear to be an 
essential ingredient of a tax that the 


moneyg recovered by the levy’ must form 
part of the general revenues of the State. 
It is enough that, affirmatively, the. levy 
be imposed by a statutory body for a pub- 
lic purpose and be enforceable by law 
and, negatively, that it be not a payment 
for services rendered.” - 

M. L. Chaturvedi, J., who also delivered 
a separate concurrent Judgment in > the 
case, while agreeing “with the reasons of 
the learned Chief Justice for holding the 
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special contribution to be a tax and nota 
fee, also referred to Article 366 (28) of 
the Constitution which defines the words 
‘taxation’ and ‘tax’ in support of the view 
that it was a tax. According to that de- 
finition taxation includes the imposition 
of any tax or impost whether general, 
local or special and tax is to be construed 
accordingly, According to Chaturvedi, 
J., the definition was wide enough to in- 
clude the special contribution. 


IL In- Calcutta Electric Supply 
Corporation Ltd. v. Employees’ State In- 
surance Corporation, (AIR 1961 Cal 248) 
the question whether special contribution 
under Chapter VA of the Act was fee or 
tax wag not decided, However, it was 
held in that case that if the State Gov- 
ernment exempted a particular employer 
from payment of contribution under 
Chapter IV, that would not amount to ex- 
empting the employer from payment of 
specia] contribution -under Chapter VA 
and that Section 73-A (2) whem it says 
that the employer’s special contribution 
was, in the case of a factory or establish- 
ment situate in any area in which the 
provisions of both chapters IV and V are 
enforced to be in lieu of employer's con- 
tribution payable under Chapter JV, it 
merely gives relief to the employer 
against double imposition. In other words, 
the learned Judges meant to say that the 
special contribution payable under Chap- 
ter V was not a substitute for the contri- 
bution payable under Chapter IV, for, as 
it appears from- Section 73-A (1), special 
contribution could be realised from an 
employer even when Chapter IV was not 
brought into force, They emphasised on 
the use of the expression ‘notwithstand- 
ing anything contained in this Act’ in 
Section 73-A (1), Thus, it follows from 
the decision of the learned Judges of the’ 
-of 
special contribution ` under Chapter “VA 
was not dependent on the enforcement of . 
the provisions of Chapters IV and V and 
could be realised compulsorily even when 
no benefits under Chapter V wag being 
conferred to the employees of the emplo- 


-yers from whom the special contribution 


was realised. This reasoning supports 


the view that special contribution under 


Chapter VA of the Act was not a fee, 


12. In Dhrangadhara Chemical. 
Works Ltd. v. Employees’: State Insurance 
Corporation, (1972) 13 Guj LR 230. The 


` learned Judges of that Court appear to 


have examined the question in -great de- 
tail. After stating the purpose for which 
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Chapter VA was introduced in the Act by 
amendment, the learned Judges held— 


“Therefore, the charge levied in this 
context, whether for direct services ren- 
dered or for indirect benefits to the em- 
ployers by imposing a liability on them 
to contribute, could never be considered 
as a taxation measure pure and simple nor 
as a levy of fee which is to be correlated 
on consideration of quid pro quo.” 


They further observed— 


“The payment is to be recovered from 
the employer by the authority of law 
which in the wider sense only falls in the 
concept of ‘taxation’.” 

Rejecting the argument of learned coun- 
sel based on the decision of the Supreme 
Court in Sri Jagannath Ramanuj Das v. 
State of Orissa (AIR 1954 SC 400) that 
special contribution was a fee pure and 
simple being a service charge, the learned 
Judges of— 
Gujarat High Court. said— 

“While relying on this decision Mr. K. 
S. Nanavati ignores the fact that this is 
a case of fee, pure and simple, which has 
to satisfy the test of quid pro quo, Even 
. an alternative contention that this was a 
tax could not have helped him, in view 
of the fact that the residuary taxing 
power was, in any event, with the Parlia- 
ment under Entry 97 of the Union List. 
Besides, even if Latham, C. J.’s test de- 
finition had to be applied in the wider 
sense as a levy consisting of compulsory 
exaction of money which is imposed by 
any public authority for public purposes 
and which is enforceable by law, this 
levy, even though it does not go to the 
consolidated fund, would satisfy that test. 
The State’s taxing power may be dele- 
gated and any delegatee like a local au- 
thority or public authority, which exer- 
cised the Government functions, and for 
whose revenue the taxing power is dele- 
gated, when it levies a compulsory exac- 
tion of money for its public purpose and 
when its demand is enforceable as a pub- 
lic debt, even by recovery as arrears of 
land revenue or by other coercive pro- 
cesses, it would be taxation in that sense.” 
The ultimate finding of the learned 
Judges was— 

s in substance and effect, 
even this levy, in this regulatory measure, 
is not a taxation pure and simple but a 
service charge from persons, who ulti- 
mately benefit by this scheme only where 
correlation is not. to be established, as it 
is not a fee pure and simple.” 
According to the learned Judges, 


there- 


A.LR. 


fore, it was an impost which more appro- 
priately can be called a special assess- 
ment. 


13. In M/s. Gwalior Rayons Silk 
Manufacturing Co, v. E, S, I. Corporation, 
1975 Lab IC 1395 (Ker) it has been held 
by Kerala High Court that special contri- 
bution under Section 73-A of the Act was 
an impost in the nature of a tax and no 
question of any quid pro quo would arise 
in respect thereof. While rejecting the 
argument of learned counsel that special 
contribution wag a fee, the learned Judges 
observed— 

“13. It is impossible to interpret Sec- 
tion 73-A in the manner in which Sri 
Kesavan Menon wants it to be done, 
That will be doing violence to its langu- 
age. As per that section the employer’s 
special contribution is absolute and will 
not depend upon the question whether an 
employee's contribution is a percentage 
of the total wage bill of the employer. 
The total wage bill in the section as indi- 
cated in the explanation to the section it- 
self, means: 


‘the total wages which have accrued 
due to employees in a factofy or esta- 
blishment in respect of such wage periods 
as may be specified for the purposes of 
this section by the Central Government 
by notification in the official gazette.’ 
There it might be noted the reference is 
to employees as such and not to emplo- 
yees who are insured persons as defined 
in the Act. .Therefore, the special con- 
tribution which an employer makes under 
Section 73-A cannot have any nexus as 
such with that of the contribution which 
the employee may or may not make.” 


14. In deciding whether special 
contribution under Section 73-A of Chap- 
ter VA of the Act was a fee or not the 
most important question which arises for 
consideration, in my opinion, is whether 
the Act contemplated that any benefit di- 
rectly or indirectly should be derived by 
the employers out of the contribution so 
paid. Section 73-A lays down that spe- 
cial contribution has to be paid by every 
principal employer ‘notwithstanding any- 
thing contained in the Act’, So payment 
of special contribution by principal em- 
ployers did not depend on the enforce- 
ment of the provisions of Chapter IV or 
V in the area where the factory of the 
principal employer called upon to pay the’ 
special contribution was situate, Of 
course, sub-section (2) of Section 73-A 
provided that employer’s special contri- 
bution in the case of a factory or esta- 
blishment situate in any area in which 
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the provisions of both Chapters IV and V 
were in force was to be in lieu of the 
employer’s contribution payable under 
Chapter IV, but that, if I may say so with 
respect, as has rightly been pointed out 
by the learned Judges of the Calcutta 
High Court in Calcutta Electric Supply 
Corporation Ltd.’s case (AIR 1961 Cal 
248), was merely to give relief to the em- 
ployer against double imposition. It was 
not and could not be a substitute for the 
contribution payable under Chapter IV, 
for, the special contribution under Sec- 
tion 73-A of the Act was to be realised 
from “every principal employer”  irres- 
pective of the fact whether provisions of 
Chapters IV and V were in force or not 
in the area where the factory or establish- 
ment of the employer was situate, where- 
as contribution under Chapter IV was to 
be realised from the employers of such 
areas only where that Chapter was made 
applicable, The employees of such em- 
ployers also became immediately entitled 
to benefits under Chapter V of the Act. 
The Act fixes no time limit for making 
provisions of Chapters IV and V of the 
Act applicable to the entire country. 
Their application to any particular area 
or to any establishment or class of esta- 
blishments, industrial, commercial, agri- 
cultural or otherwise may be indefinitely 
deferred. It cannot, therefore, be said 
that the framers of the Act contemplated 
that every principal employer had to 
pay special contribution under Section 
73-A of the Act as consideration for some 
benefit which may, on some unknown fu- 
ture date, be given to his employees. 
Rather, according to me, while enacting 
Chapter VA, the transitory provisions, by 
way of amendment of the Act, the Par- 
liament clearly intended that the special 
contribution was to be paid by principal 
employers compulsorily irrespective of 
the fact whether their emplo- 
yees (would) be getting some benefit in re- 
turn or not, “The Legislature itself did 
not contemplate, while enacting Chapter 
VA, that there should be some benefit as 
quid pro quo to the employer or to the 
employees of the employer paying spe- 
cial contribution, In that view of the 
matter, the special contribution payable 
under Section 73-A of the Act cannot be 
held to be a fee. It is not very material 
to decide whether it is a tax or a special 
assessment, For the aforesaid reasons, I 
am inclined to agree with the view taken 
by learned Judges of Allahabad, Calcutta, 
Gujarat and Kerala High Courts and hold 


that the special contribution is not a fee. 


Mahalaxmi Fibres & Industries v. 


State (S. P. Singh J.) [Pro, 14-16] Pat, 361 


The decision of this Court in Ladhu Mal 
v. State of Bihar, (AIR 1965 Pat 491), 
though not a case relating to the Act, 
supports the aforesaid view. 


15. In determining whether there 
is any substance in the second contention 
of Mr. Sanyal, it may be necessary to 
refer, at the outset to Section 3 of the 
Revenue Recovery Act, This section reads 
as follows:— 

“3. Recovery of public demands by 
enforcement of process in other districts 
than those in which they become pay- 
able. — (1) Where an arrear of land re- 
venue, or a sum recoverable as an arrear 
of land revenue, is payable to a Collector 
by a defaulter being or having property 
in a district other than that in which the 
arrear accrued or the sum is payable, the 
Collector may send to the Collector of 
that other district a certificate in the form 
as nearly as may be of the Schedule, 
stating— 

(a) the name of the defaulter and 
such other particulars a9 may be neces- 
sary for his identification, and 

(b) the. amount payable by him and 
the account on which it is due, 

(2) The certificate shall be signed by 
the Collector making it or by any officer 
to whom such Collector may, by order in 
writing, delegate this duty, and, save as 
otherwise provided by this Act, shall be 
conclusive proof of the matters therein 
stated, 


(3) The Collector of the other district 
shall, on receiving the certificate, proceed 
to recover the amount stated therein as 
if it were an arrear of land-revenue which 
had accrued in his own district.” 

From the language of the section itself it 
is manifest that the section is applicable 
to cases where an arrear of land-revenue 


or a sum recoverable as an arrear of 
land revenue is payable to a 
Collector, Section 2 of the Revenue Re- 


covery Act itself defines ‘Collector’ to 
mean “the chief officer in charge of the 
land revenue administration of a dis- 
trict”, From the facts of the cases, a’- 
ready stated, it is obvious that the sums 
sought to be realised in the instant cases 
are not payable to a Collector, There- 
fore, they could not be recovered under 
Section 3 of the Revenue Recovery Act. 


16. Section 5 of the Revenue Re- 
covery Act, however, is as follows:— 


“5. Recovery by Collectors of sums 
recoverable as arrears of revenue by other 
public officers or by local authorities — 
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Where any sum is recoverable as an ar-. 


rear of land revenue by any public offi- 
cer other than a Collector or by any local 
authority, the Collector of the district in 
which the office of that officer or au- 
thority is situate shall, on the request of 
the officer or authority. proceed to reco- 
ver the sum as if it were an arrear of 
land revenue which had accrued in his 
own district, and may send a certificate 
of the amount to be recovered to the Col- 
lector of another district under the fore- 
going provisions of this Act, as if the sum 
were payable to himself.” 


This section covers such cases where the 
sum is not payable to a Collector but is 
recoverable as an arrear of land revenue 
by any public officer other than a Collec- 
tor or by any local authority and once 
such public officer or local authority 
makes a request to the Collector of the 
district in which the office of that officer 
or authority is situate, the Collector shall 
proceed to recover the sum as if it were 
an arrear of land revenue which had ac- 
crued in his own district, For that pur- 
pose he has to take recourse to the pro- 
cedure laid down under Section 3 of the 
Revenue Recovery Act. Neither party 
claimed before us that the sums with 
which we are concerned in these cases 
could be recovered under Section 3 of 
the Revenue Recovery Act, but while 
counsel for the respondents maintained 
that they could be recovered under Sec- 
tion 5 of the said Act, according to coun- 
sel for the petitioner, they could not be 
recovered even under Section 5 of that 
Act, as neither the Corporation nor its 
Regional Director was a public officer or 
a local authority. Really the question 
whether the Regional Director of the Cor- 
poration is a public officer or a local au- 
thority is also not material, for, the sums 
were payable to or recoverable by the 
Corporation, 
could make a request on behalf of the 
Corporation to the Collector of the dis- 
trict under Section 5 of the Revenue Re- 
covery Act. The Corporation is not a 
local authority appears to have been set- 
tled by the decision of the Supreme Court 
in Valjibhai Muljibhai Soneji v. State of 
Bombay, (AIR 1963 SC 1890). In that 
case it was held that the State Transport 
Corporation incorporated under the Road 
Transport Corporation Act, 1950, was not 
a local authority as defined in Section 3 
(31) of the General Clauses Act, 1897, 
That clause defines ‘local authority’ as 
“local authority’ shall mean a municipal 
committee, district board, body of port 


The Regional Director only ` 
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commissioners or other authority legally 
entitled to, or entrusted by the Govern- 
ment with, the control’ or management of 
a municipal or local fund.” The learned 
Judges of the Supreme Court held, in the 
aforesaid case, that the fund with which 
the State Transport Corporation was en- 
trusted was not municipal fund and could 
not be regarded as local fund. They held 
the State Transport Corporation not to 
be a local authority in spite of the fact 
that Section 29 of the Bombay State Road 
Transport Act, 1950, provided that the 
Corporation’ shall for all purposes be 
deemed to be local authority, The money 
with the control and management of which 
the Corporation is entrusted under the 
Act cannot be held to be a municipal or 
local fund and, therefore, the Corporation 
cannot be a local authority. 

17. The next question which arises 
for consideration is whether the Corpora- 
tion is a public officer, The word ‘public 
officer’ is not defined in the Revenue Re- 
covery Act, but is defined in Section 2 
(17) of the Code of Civil Procedure, Sec- 
tion 2 (17) of that Code is as follows:— 

“(17) ‘Public officer’ means a person 
falling under any of the following des- 
cription, namely:— 

(a) every Judge; _ 

(b) every member of the Indian Civil 
Service; 

(c) every commissioned or gazetted 
officer in the military, naval or air forces 
of the Union while serving under the 
Government, 


(d) every officer of a Court of Jus- 
tice whose duty it is, as such officer, to 
investigate or report on any matter of 
law or fact, or to make, authenticate or 
keep any document, or to take charge or 
dispose of any property, or to execute 
any judicial process, or to administer any 
oath, or to interpret, or to preserve order, 
in the Court, and every person especially 
authorized by a Court of Justice to per- 
form any of such duties; 


(e) every person who holds any office 
by virtue of which he is empowered to 
place or keep any person in confinement; 

(f) every officer of the Government 
whose duty it is, as such officer, to pre- 
vent offences, to give information of of- 
fences, to bring offenders to justice, or -to 
protect the public health, safety or con- 
venience, 

(g) every officer whose duty ít is, as 
such officer, to take, receive, keep or ex- 
pend any property on behalf of the Gov- 
ernment, or to make any survey, assess- 
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ment or contract on behalf of the Gov- 
ernment or to execute any revenue pro- 
cess, or to investigate or to 
report- on, any matter affecting the Gov- 
emment, or to make, authenticate or keep 
any document relating to the. pecuniary 
interest of the. Government, or to’ prevent 
the infraction of any law for the protec- 
tion of the pecuniary interest of the Gov- 
ernment; and 


(h) every officer in the service or pay 
of the Government, or remunerated by 
fees or commission for the. enone of 
any public duty.” 

It was not disputed bere? us that this 
definition is relevant for deciding whether 
the Corporation is a public officer or not, 
for, though it may not apply in terms, it 
definitely provides guidelines for the 
purpose. It was contended on behalf of 
the respondents that the Corporation be- 
ing a ‘person’ is a ‘public officer’ as it is 
covered by some of the clauses of the 
abovequoted sub-section, On the other 
hand, it was contended on behalf of the 
petitioner that though the Corporation 


-. may be a ‘person’, it is not a ‘public offi- 


cer’ as it is not covered by any of the 
clauses of the definition, On behalf of 
the respondents reliance was placed on a 
decision of a learned single Judge of the 
Calcutta High Court in Shivadhar Shukla 
v, Corporation of Calcutta, (1960) 64 Cal’ 
WN 60 wherein it was held that the Com- 
missioner of Calcutta Municipal Corpora- 
tion was a public officér within the mean- 
ing of Section 2 (17) of. the Code of Civil 
Procedure, for, though his salary and al- 
lowance were to come out from the muni- 
cipal fund, he having been entrusted with 
the performance of various public duties, 
was fo be treated as in the service of the 
Government, 
on behalf of the petitioner that, as noticed ` 
in the decision 
was to be appointed by the State Govern- 


` ment on the recommendation of the State 


Public Service Commission on such terms 
and conditions as the State Government 
might determine and his activities were 
to be controlled by the Government, and 
leave was to be granted by the Govern- 
ment, though his salaries were to be paid: 
by the Corporation, and it was in these 
circumstances that he was held to be a 
public officer. 


18. Learned counsel for the peti- 
tioner placed reliance. on a Bench decision 
of Rajasthan High Court in Jaimal Singh 
v. Collector, Jaipur, (LR (1958) 8 Raj 
899) wherein the Rehabilitation Finance 
Administration constituted under Rehabi- 
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In reply it was pointed out. , 


itself, the Commissioner ., 


“State (S. P. Singh J.) [Prs. 17-18] Pat, 363 


litation Finance Administration Act (No. 
12 of 1948) was held to be not a public 
‘officer, It was held in that case that in 
view of the definition of ‘person’ in the 
General Clauses Act, a Corporation can 
be a ‘person’ and a ‘public officer’ is a 
‘person’ who discharges public duties, but 
it was then pointed out that as the acti- 
vities of the Rehabilitation Finance 
Administration did not amount to a public 
duty it was not a ‘public officer’. On the 
basis of the.ratio of that decision alone, 
therefore, it cannot be held that the Cor- 
poration is not a ‘public officer’, For 
finding out whether the Corporation is a 
‘public officer’ or not it shall 
have to be examined whether its 
activities amount to a public duty. The 
very preamble of the Act says that it is 


‘an Act to provide certain benefits to em- 


ployees in case of sickness, maternity and 
employment injury and to make provision 
for certain other matters in relation 
thereto. As it appears from Chapters IV 
and V of the Act, the employees are. to 
be. ensured compulsorily from the‘ contri- 
butions payable by their employers and 
also by the employees through the emplo- 
yers and benefits are to be conferred upon 
the employees as mentioned in Chap. V. 
All this is to be done by the Corporation. 
Section 19 of the Act lays down that the 
Corporation may, in addition to the 
scheme of benefits specified in this Act, 
promote measures for the improvement 
of the health and welfare of insured per- 
sons and for the rehabilitation and re- 
employment of insured persons who have 
been disabled or injured and may incur 
in respect of such measures expenditure 
from the funds of the Corporation within 
such limits as may be prescribed by the 
Central Government, Under Section 28 
of the Act, the first purpose for which 
the fund of the Corporation is to be ex- 


‘pended is payment of benefits and provi- 


Sion of medical treatment’ and attendance 
to insured persons and, where the medi- 
cal benefit is extended to their families, 
the provision of such medical benefit to 
their’ families in accordance with the pro- 
visions of this Act and defraying the 
charges and costs in connection there- 
with, One of the other purposes for which 
the fund of the Corporation is to be ex- 
pended is defraying expenditure, within 
the limits prescribed, on measures for 
the improvement of the health and wel- 
fare of insured persons and for the reha- 
bilitation and re-employment of insured 
persons who have been disabled or injur- 


ed, It would thus appear that activities 
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of the Corporation are mostly for the 
benefits of a class of public, namely, the 
employees, and I see no reason why these 
activities be not held to be amounting to 
[a public duty. The activities of Rehabi- 
litation Finance Administration as it. ap- 
pears from the aforesaid decision of Ra- 
jasthan High Court, also benefited certain 
class of persons, but the main activity of 
the Administration was to finance loans 
or to guarantee loans, The loans advanced 
by the Administration to the persons were 
to be repaid by them to the Administra- 
tion, The Administration, therefore, was 
doing some sort of business. The activi- 
ties of the Corporation, therefore, are 
quite different from the activity of Re- 
habilititation Finance Administration. 


19. The definition of ‘public offi- 
cer’, as quoted above, from the Code of 
Civil Procedure shows that ‘public offi- 
cer’ means a ‘person’ falling under any 
of the eight descriptions as mentioned in 
that sub-section, Therefore, if the term 
‘person’ is used equivalent to an ‘officer’, 
then clause (g) of the definition of the 
Code can be read as— 


“every person whose duty it is, as 
such person, to take, receive, keep or ex- 
pend any property on behalf of the Gov- 
ernment ......cecceeceeees j 
Undoubtedly, it can be said that the Cor- 
poration being a'corporate body, strictly 
speaking, is not taking, receiving or keep- 
ing any property on behalf of the Gov- 
ernment, But the definition is only for 
the purposes of the Civi] Procedure Code 
and it is not necessary that while constru- 
ing the term ‘public officer’ in other en- 
actment that definition should be strictly 
adhered to. It may merely provide a 
guideline for the purpose of finding out 
who is a ‘public officer. The Revenue 
Recovery Act does not define the. expres- 
tion ‘public officer’. It also does not say 
that such terms which are not defined in 
that Act will have the same meaning as 
given to them under the Code of Civil 
Procedure, The General Clauses Act also 
does not define the term ‘public officer’. 
Therefore, as held in Jaimal Singh’s case 
(ILR (1958) 8 Raj 899) by the Rajasthan 
High Court, if the activities of a Corpo- 
ration amount to a public duty, it may be 
held to be a ‘public officer’, Section 21 
of the Indian Penal Code defines the ex- 
pression ‘public servant’ and a comparison 
of the definition with that of the term 
‘public officer’ in the Code of Civil Pro- 
cedure will show that the two terms have 
been more or less assigned a similar 
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meaning. Section. 93 of the Act provides 
that all officers and servants of the Cor- 
poration shall be deemed to be public ser- 
vants within the meaning of Section 21 of 
the Indian Penal Code, If the officers 
and servants of the Corporation are ‘pub- 
lic servants’ within the meaning of Sec- 
tion 21 of the Indian Penal Code, there 
appears no reason why the Corporation 
itself be not held to be a ‘public officer’ 
for the purposes of Section 5 of the Re- 
venue Recovery Act, I am, therefore, of 
the opinion, that the Corporation is a 
public officer for the purposes of Section 
5 of the Revenue Recovery Act and can 
make a request to the Collector for reco- 
very of the sums payable to it or, in other 
words, recoverable by it as arrears of 
revenue, 


20. It was contended by learned 
counsel for the petitioner that request 
under Section 5 of the Revenue Recovery 
Act, if at all could be made, be made by 
the Corporation and not by its Regional 
Director. Section 7 of the Act lays down 
that all orders and decisions of the Cor- 
poration shal] be authenticated by the 
signature of the Director-General of the 
Corporation and all other instruments 
issued by the Corporation shall be au- 
thenticated by the signature of the Direc- 
tor-General or such other offcer of the 
Corporation as may be authorised by 
him. The Corporation being a corporate 
body its officers have to act on its behalf 
and in the instant cases it appears that 
the Regional Director has acted on be- 
half of the Corporation by making a re- 
quest to the Collector of Patna for reco- 
very of the dues, It must be presumed 
that the Regional Director must have 
been authorised to do so by the Corpora- 
tion and I do not think that the petitioner 
can claim that the dues are not recover- 
able from it on that score, 

21. The last point urged on behalf 
of the petitioner is that even if a certifi- 
cate for recovery of the dues could be 
issued under the Revenue Recovery Act, 
that could be realised only by the Collec- 
tor and not by any other officer as Certi- 
ficate Officer under the Bihar and Orissa 
Public Demands Recovery Act. This ques- 
tion appears to have been considered by 
the Calcutta High Court in three of its 
decisions, In Ram Ranjan Rakshit v. 
Chief Administrator, Rehabilitation Fin- 
ance Adminstration, New Delhi (AIR 1960 
Cal 416), it appears, certificate proceed- 
ings were started by the Collector of 
Delhi under the Revenue Recovery Act 
and sent to the Collector of Nadia in 
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Bengal where the defaulter resided and 
had property, The Collector, Nadia, sent 
the matter to the Certificate Officer, The 
objections filed by the défaulter before 
the Certificate Officer were overruled by 
him. Then he appealed to the Collector 
who confirmed that order, The contention 
of the defaulter before the High Court 
that the proceeding was not maintainable 
was overruled and his 
dismissed, In Sm. Bulu Rani v. Member, 
Board of Revenue, West Bengal, (AIR 
1962 Cal 499), D. N. Sinha, J. (as he then 
was) held that when certificate is sent by 
one Collector to another under the Reve- 
nue Recovery Act, the receiving Collec- 
tor cannot delegate it to be dealt with by 
another officer, He further pointed out 
that the Certificate Officer was not a Col- 
lector as defined by the Revenue Reco- 
very Act but functioning under the Ben- 
gal Public Demands Recovery Act, 1913. 
But, at the same time, he pointed out, 
following the decision in Ram Ranjan 
Rakshit’s case, that the provisions of the 
Benga] Public Demands Recovery Act 
may provide auxiliary machinery. In 
G, I. R. Co, Private Ltd. v. Certificate 
Officer, 24 Perganas, (AIR 1964 Cal 285) 
‘he same learned Judge, i.e., D, N. Sinha, 
J., observed:— 


“As a point of law, I do not see why 
a requisition cannot be made. under the 
Revenue Recovery Act and further pro- 
ceedings taken under the Public Demands 
Recovery Act.” 


22. Similar question also arose for 
consideration before the Bombay High 
Court in the case of Prabhakar Vishnu v. 
Union of India, (AIR 1970 Bom 285), In 
that case a requisition under Section 5 of 
the Revenue Recovery Act was received 
by one Collector from another Collector. 
Thereafter proclamation for sale of pro- 
perty was issued by the Mamlatdar, The 
proclamation was challenged before the 
High Court, but it was held to be valid 
on the ground that Mamlatdar was duly 
authorised to issue such proclamation. 
It was further observed that there is a 
presumption that official acts are done as 
required by law in proper way. The 
learned Judge also referred to Section 7 
(a) of the Revenue Recovery Act which 
says ‘Nothing in the foregoing section 
shall] be. construed to impair ..............c008 
or affect the provisions of, any other en- 
actment for the time being in force for 
the recovery of land revenue or of sums 
recoverable as arrears of land revenue’, 
and held that the provisions of the Reve- 


application was. 
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nue Recovery Act did not impair the pro- 
visions of Land Revenue Code, 


23. Learned counsel for the peti- 
tioner placed reliance on the Full Bench 
decision of Travancore-Cochin High Court 
in V. K. Menon v, Tahsildar, Mukunda- 
puram, (AIR 1955 Trav-Co 14) (FB), but 
that was a case where the Collector in 
whose name the requisition was sent by 
another Collector was not in existence at 
all. In the circumstances, it was held that 
the recovery Act in such a case (sic). 


24. In this connection sub-section 
(3) of Section 3 of the Revenue Recovery 
Act is also relevant, This sub-section 
lays down that the Collector of the. other 
district shall, on receiving the certificate, 
proceed to recover: the amount stated 
therein as if it were an arrear of land- 
revenue which had accrued in his own 
district. As has already been pointed out 
earlier, on receipt of a requisition under 
Section 5 the Collector has to proceed in 
accordance with Section 3 of the Act, It 
can well be contended that if in case of 
an arrear of land revenue accruing in his 
cwn district, the Collector can recover it 
under the Public Demands Recovery Act, 
he can also realise the dues, under a re- 
quisition under the Revenue Recovery 
Act under the Public Demands Recovery 
Act. In my opinion, therefore, the bet- 
ter view appears to be that if some of the 
provisions of Public Demands Recovery 
Act which are not in conflict with the 
provisions of tne Revenue Recovery 
Act are adopted for recovery of dues for 
which a requisition is received under Sec- 
tion 3 or 5 of the Revenue Recovery Act, 
that will not invalidate the proceeding. 
At any rate, the petitioner being liable to 
pay the amount, it is mot a case where 
this Court can grant it a relief in exer- 
cise of writ jurisdiction on the ground of 
some illegality or irregularity in the 
procedure, 


25. In C. W., J. C. No. 41 of 1973, 
learned counsel for the respondents have 
also given undertaking that they will not 
proceed with certificate cases Nos, 37 (OD) 
of 1971-72 and 72 (OD) of 1973-74 pend- 
ing disposal of E. S. I, Case No. 1 of 1971 
before the Industria] Tribunal at Patna. 
In that view of the matter also no writ 
can be issued in favour of the petitioner 
in that case. 


26. For the foregoing reasons, I 
find no merit in any of the four applica- 
tions and they are accordingly dismissed. 
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In the circumstances of the cases, how- 

ever, there will be no order as to costs. 
MUNESHWARI SAHAY, _J.— I 

agree, T 

i Applications dismissed. 
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Kamal Chaudhary and another, Ap- 
pellants v. Rajendra’ Chaudhary and 
others, Respondents. 

A. F. O, O, No. 232 of 1975, D/- 12-5- 
1976.* 


(A) Civil P. C. (1968), Order 40, Rule 
1 — Appointment of receiver in partition 
suits; — When justified — Good prima 
facie case sufficient — Proof of waste or 
mismanagement unnecessary — Opinion 
of trial court is of great weight, 


A receiver may be appointed where 
the Court finds that there is a good prima 
facie case. In some judgments instead of 
the expression “strong prima facie case” 
the expression “a good prima facie case” 
has been used, Therefore, too much em- 
phasis cannot be laid on the word 
“strong”, ; (Para 10) 


In the instant suit for partition the 
plaintiffs applied for the appointment of 
a receiver for the joint property alleging, 
inter alia, that they were excluded from 
the enjoyment of the property. The Court 
appointed some of the defendants already 
in its possession as receivers and directed 
them to render periodical accounts and to 
give the plaintiffs their approximate: share 
ef the intome from the property. The 
defendant-receivers opposed the appoint- 
ment of receivers, 

Held (1) that in a partition suit when 
one co-owner occupies the whole proper- 
ty and excludes other co-owners from the 
shares of rents and profits of the pro- 
perty, a case of appointment of receiver 
is made out although no waste or mis- 
management by the other co-owners in 
possession is proved. AIR 1968 Punj and 
Har, 523, Rel, on, (Para 12) 

(2) that though the defendants had 
denied the allegations of the plaintiffs, 
for the purpose of appointment of re- 
ceiver on the ground that the plaintiffs 
were completely excluded from the enjoy- 


*(From decision of S. K. Prasad, Sub-J., 
Saharsa, D/- 8-9-1975.) 
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ment of the usufruct of the alleged joint 
family properties, it was open to the trial 
court to hold that it was a fit case for the 
appointment of receivers, (Para 12) 

(3) That the appointment of the re- 
ceivers cannot be opposed on the ground 
that some of the properties alleged by 


. the plaintiffs to be joint belong to others. 


It is firmly settled that by appointment 
of a receiver, the court takes upon itself 
management of the property during con~ 
tinuation of the litigation, Receiver’s pos- 
session is on behalf of all the parties to 
the aclion. Therefore, the title of the 
real owner is in no way affected either 
in theory or on principle by the appoint- 
ment of a receiver, (Para 13) 
(4) That the direction to the defen- 
dant receivers to give the plaintiffs their 
share. of income does not amount to a de- 
cision of the case itself, The said direc- 
tion cannot be- considered as unjust, since 
the court has prima facie found the case 
of ouster of the plaintiffs and that they 
are not getting any rent or shares in the 
suit properties and it has become difficult 
for them to maintain themselves, 
(Para 16) 
(5) That the opinion of the Court of 
first instance in the matter of appoint- 
ment of a receiver is of great weight. It 
is probably the best tribunal to decide 
whether it was necessary or expedient, 
having regard to the circumstances of the 
case, that a receiver should be appointed, 
and a party, who, in appeal, attacked the 
exercise of that discretion, should show 
that the discretion had been improperly 
exercised.- AIR 1965 Andh Pra 143, Rel. 


on, (Para 17) 
Cases Referred: Chronological Paras 
ATR 1968 Punj and Har 523 12 


AIR 1966 Pat 154 = ILR 45 Pat 1471 10, 


AIR 1965 Andh Pra 143 = 
WR 197 
(1910) 5 Ind Cas 96 = 14 Cal WN 248 12 


Kailash Roy and Binod Kumar Roy, 
for Appellants; Gorakh Nath Singh, M. 
M. Chaturvedi and Arun Kumar Jha, for 
Respondents, 

B. D. SINGH, J.:— This appeal by 
Kamal Chaudhary and Lakhan Chaudhary 
under Order 43, Rule 1 (S) of the Code of 
Civil Procedure (hereinafter referred to 
as ‘the Code’) is directed against an 
order passed by the learned Subordinate 
Judge under Order 40, Rule 1 of the Code- 
appointing the appellants, who are defen- 
dants, as receivers to. manage the suit 
properties till the pendency.. of the suit. 


12 
(1964) 2 Andh 
17 
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2. In order to appreciate the 
points involved in this appeal, it- will be. 
necessary to’ state some material facts. 
Rajendra Chaudhary, Sat Narain Chau- 
Ghary and Sheo Nandan Chaudhary 
(plaintiffs 1 to 3) instituted Title Suit 


No, 82 of 1969 alleging, inter alia, that - 


the properties mentioned in the schedule 
of the plaint were joint family proper- 
ties and, therefore, they prayed for par- 
tition of the joint family properties. The 
relationship of the contesting parties 
would ‘be apparent from the following 
genealogical table:— 
N4NDAN CHAUDHARY 
Defendant No. l'° ; 


(Died during pendency of 
Suit on. 4-9-72) v 
| 








l l 
Rajendra Kamal Lekhan 
Chaudhary Chaudhsry Choudhary 
(Pltf. 1) {Deft. 2) Deit. 3) 
| 
N t 
Sat Narain Sheo Nandan 
Choudhary Choudhary 


(Pitt. 2) (Pitf 3) 


3. It may be noticed that respon- 
dents Nos. 4 to 10 were defendants 4 (ka) 
to 9 as defendants second party, whereas 
respondents Nos, 11 to 17 were the inter- 
vening defendants. Therefore, in this 
appeal they are respondents 3rd party. 


4. According to plaintif No. 1, 
father of plaintiff No. 1 was in clutches 
of defendants 2 and 3 and the entire pro- 
perties came under the management of 
cefendants Nos, 2 and 3, who are brothers 
of plaintiff No. 1. Defendants Nos. 2 and 
3, in collaboration with other defendants, 
were making capital out of the income 
from the suit preperties and were making 
illegal gains completely ignoring the 
plaintifis and they. were getting nothing 
out of the income of the joint family pro- 
perties, In the suit the plaintiffs prayed 
for the following reliefs, 

(a) That the Court below be pleased 
to pass a decree for partition allotting a 
separate takhata of 3/16th share in the 
suit properties by appointed survey know- 
ing pleader commissioner and the plain- 
tiffs be put in possession of the same. 

(b) that the court be further pleased 
to declare that the so called deeds of gift 
in favour of the defendant 3rd party are 
null and void and not binding on the 
plaintiffs, 

(c) that a decree for cost of the suit 
be passed in favour of the plaintiffs; i 

(d) that any other relief or reliefs 
the Court under the facts and circumst- 
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. attached thereto, 
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- ances of the case may deem fit and proper 


be granted to the plaintiffs. 

The suit properties are mentioned in 
Schedule I of the plaint, including sudh- 
bharna lands, Subsequently, the plaintiffs 
filed an amendment petition for amend- 
ment of the plaint, including the schedule 
which was allowed. 
After institution of the suit the plaintiffs 
had also filed an application under order 
40, Rule 1 of the Code for appointment 
of the receiver, A rejoinder thereto was 
filed by defendants 2 and 3, After the 
death of defendant No. 1 during the pen- 
dency of the suit, another application 
was filed by the plaintiffs, inter alia men- 
tioning therein that after the death of 
Gefendant No. 1 the relationship between 
the plaintiffs and the defendants had be- 
come strained and the defendants had 
begun to put all sorts of obstructions and 
hindrances in the peaceful enjoyment of 
the joint family properties. Some of the 
lands of the suit were being cultivated 
by the bataidars on behalf of the joint 
family, but the defendants had brought 
them under clutches, and in collusion 
with them they were depriving the plain- 
tiffs of the usufructs of the lands, In this 
application ‘the plaintiffs further stated 
that the matter with respect to the ap- 
pointment of receiver was pending, and 
due to the receiver not having been ap- 
pointed, the defendants, in collusion with 
each other as well as with the bataidars 
and-mortgagors, intensified the action of 
mismanagement and misappropriation of 
the receipts resulting in destruction of 
the properties and loss to the plaintiffs. 
In the suit land in that particular year 
there had been bumper paddy crops, and 
if the receiver would not be appointed, 
the defendants would deprive the plain- 
tiffs of their legitimate share and there 
would be loss to the plaintifis to a great 
extent, Therefore, the plaintiffs prayed 
that orders should be passed in the re- 
ceivership matter expeditiously. 


5. A rejoinder to the above peti- 
tion was also filed by defendants 2 to 3. 
Separate written -statement was filed by 
defendant No, 1. Another written state- 
ment was filed by defendants 2 and 8 to- 
gether, Third written statement was filed 
by Sarjug Sah and lastly another writ- 
ten statement was filed on behalf of de- 
fendants’ 11 to 15. 


7- 6. The learned Subordinate Judge, 
after hearing the contesting parties, and 
considering the materials on the record, 
inter alia, observed that plaintiff No. 1 


s 
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was completely deprived of his share in 
the income.and that the plaintiffs were 
suffering and were likely to suffer further 
irreparable loss and, therefore, he passed 
the impugned order, appointing the, ap- 
pellants as receivers to the suit proper- 
ties, and also directed them to render ac- 


counts six monthly, that is, by 15th of. 


April and by 15th November, every year. 
He also directed them to give the plain- 
tiffs their share in the income approxi- 
mately after deduction of the cost of 
management, payment of revenue and 
taxes, etc, ` 


7. Mr. Kailash Roy, learned eoun- 
sel appearing on behalf of the appellants, 
has assailed the impugned order and sub- 
mitted that the learned Subordinate 
Judge failed to consider the pre-requisite 
conditions for appointment of a receiver 
in a partition suit, He submitted that it 
is well settled that for appointment of a 
receivér a strong prima facie case ig re- 
quired to be established by the plaintiffs 
and also that irreparable injury would be 
caused to them if no receiver is appointed. 
In the instant case, learned counsel sub- 
mitted that the plaintiffs have miserably 
failed to establish both the essential re- 
quirements. Nowhere in the application 
he submitted, that the plaintiffs have al- 
leged that the defendants 2 and 3 have 
transferred any of the ancestral properties, 
He referred to the rejoinder and the writ- 
ten statement filed on behalf of defen- 
dants 2 and 3 as well as the written state- 
ment filed on behalf of defendant No. 1, 


wherein it was stated that the 
ancestral property, which was joint, 
consisted of only about 2 ka- 


thas of homestead land and 6 kathas and 
odd consisting of a tank as stated in para- 
graph 9 of the written statement filed on 
behalf of defendants 2 and 3. According 
to them, the ancestral property was 
partitioned between plaintiff No. 1 and de- 
fendants 1 to 3 in the year 1933 and each 
one of them got his separate karbar and 
separate lands, which were cultivated by 
them separately through bataidars, and 
each of them enjoyed the produce of his 
own field. According to them, none of 
the suit lands was or is joint family pro- 
perty. Each party acquired property se- 
parately after separation, They also stat- 
ed that there was no joint shop business 
either in the name of the plaintiff or de- 
fendants or any partnership with others. 
After partition defendant No. 1 out of 
self-acquired property transferred some 
of the properties under registered deeds 
of gift to his daughters-in-law, namely, 
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Ram Sakhi Devi (defendant No, 7) wife 
of plaintiff No, 1, Asha Devi (defendant 
No. 8) wife of Kamal Choudhary (defen- 
dant No. 2} and Dukhni Devi (defendant 
No, 9) wife of Lakhan Choudhary (defen- 
Nandan- Choudhary (defen- 
dant No, 1) had no.doubt left 5 bighas of 
lands which are in possession of defen- 
dants 2 and 3. According to oral will of 
defendant No. 1 his sons, who would per- 
form his sradh would get those lands, It 
was defendants Nos. 2 and 3, who had per- 
formed the sradh of defendant No, 1, 
were legally entitled to hold and possess 
those lands. In those circumstances, 
learned counsel urged that there was no 
prima facie case nor any occasion for 
appointment of a receiver nor the defen- 
dants can be asked to manage the proper- 
ties of others. 


8. Mr, Roy referred to the im- 
pugned order in paragraph 8 whereof the 
learned Subordinate Judge observed that 
the self-acquired properties, which the 
defendants have alleged in their written 
statement, had blended with the joint fa- 
mily properties, Mr. Roy submitted that 
there was no sufficient nucleus of the 
joint family, and, as stated earlier, the 
ancestral properties limited to only few 
kathas and, therefore, it would be difficult 
to imagine that the members of the joint 
family had acquired any of the proper- 
ties with the help of ancestral properties. 
He also commented upon the observation 
of the learned Subordinate Judge made in 
paragraph 9 of his order wherein, inter 
alia, he held that the deeds of gift made 
by defendant No. 1 in fayour of his 
daughters-in-law were merely paper 
transactions, because, they were executed 
in 1968, but curiously enough the proper- 
ties covered by them were acquired not 
only in the name of the father but also in 
the name of his other sons, that is other 
defendants, He further observed in the 
said paragraph: “......... I am not inclined 
to hold that there was partition in the 
year 1933, On this ground also under the 
circumstances set forth above, I find that 
the plaintiffs have got a good prima facie 
case that he has got share in the proper- 
ties sought to be partitioned. Of course 
my this finding is limited for the purpose 
of receivership matter and it is left open 
to be finally decided at the time of hear- 
ing of the suit on the evidence adduced 
in the case H f 


9. Learned counsel submitted that 
the learned Subordinate Judge has erred 
in appointing receiver only on a find- 
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to him, he could have-appointed receiver 
only on a finding of a strong prima! facie 

case. He pointed out that there is distinc- 
' tion between the case in which temporary 


injunction may be granted, and the casein: 


which a receiver may be appointed, while 
in either case it must be shown that the 
property should: be preserved from waste 
cr alienation. in the case of temporary 
injunction it is sufficient if it is shown 


that, the ‘plaintiff in a suit~has- 
a fair question to raise as to 
the existence of the right alleg- 


ed, while in the case of appointment of 
receiver a strong prima facie title to, the 
property over which receiver is sought to 
be appointed has to be made out. 


10. Jn my view, in some of the 
judgments instead of strong prima facie 
case a good prima facie case has been 
used, Therefore, too much emphasis can- 
not be laid on the word ‘strong’. Refer- 
ence may be made to Bokaro and Ram- 
gur Ltd. v. State of Bihar, (AIR 1966 Pat 
154) on which reliance was placed by Mr. 
Roy. It may be noticed that the case 
had come up before G. N, Prasad, J., on 
the difference in opinion between U. N. 
Sinha and S. N. P. Singh, JJ. Their Lord- 
ships while dealing with the provision 
- under Order 40, Rule 1 of the Code, ob- 
served that in the matter of appointment 
of receiver of the property in dispute 
before it, the court had a wide discre- 
tion, But it would not appoint a receiver 
unless from the materials brought to its 
notice it was satisfied that it was just 
and convenient to do so. Different con- 
siderations would arise in different cases. 
but in a case of disputed title, where the 
plaintiff sought recovery of possession, 
the Court would appoint a receiver if it 
-was satisfied on two matters: (1) that 
the title which the plaintiff had set up 
-was prima facie good; and (2) that the 
property was in danger of being wasted 
or dissipated or being so dealt with as to 
‘get irretrievably out of the reach of the 
plaintiff who was prima facie entitled to 
its possession. In the particular case, as 
noted, the trial court hag found that the 
plaintiffs had got a good prima facie case. 
Therefore, on that ground, the impugned 
order cannot be said tobe bad. 

11. Mr. Roy, however, submitted 
that according to the case of the contest- 
ing defendants, the partition had already 
taken place in the year 1933 and there 
was subsequently some exchange of the 
properties in, the year 1943. It may be 
noticed that the partition had been alleg- 
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ing of merely prima facie case, According a 


[Prs.“9-12] Pat. 369 


ed to be oral and.so also the exchange of 
the properties thereafter. In that view 
of the matter it was open to the trial 
court to give a prima facie finding only 
for the purpose of appointment of a re- 
ceiver that the claim of the plaintiffs, as 
alleged in the plaint for partition of the 
suit properties, appeared to be correct. 
Besides, good prima facie case would de- 
pend upon facts and circumstances of each 
case- In the present case, according to 
the defendants, the ancestral properties 
consisted’ of only few kathas of land as 
mentioned earlier and it was only after 
ora] partition in 1933 that the different 
eo-sharers acquired considerable proper- 
ty. out of the separate funds and busi- 
ness, which was prima facie unacceptable. 

12. Mr. Roy has also emphasised 
that in view of the observation in AIR 
1966 Pat 154 (supra) it was incumbent | 
upon the plaintiffs to establish that the 
suit property was in danger. of being 
wasted or dissipated or was being dealt 
with as to get irretrievably out of the 
reach of the plaintiffs., In my view, the 
submission of learned counsel for the 
appellants, on the facts and circumstances 
of the-instant case, is not tenable. In a 
partition suit when one co-owner occu- 
pies the whole property and excludes 
other co-owners from the’ shares of rents 
and profits of the property, a case of 
appointment of receiver is made out al- 
though no waste or mismanagement by 
the other co-owners in possession is pro- 
ved. Reference may be made by Nihal-| 
chand v, Ram Niwas, (AIR 1968 Punj 
and Har 523) where Tekchand, J. observ- 
ed that where a partner excluded another 
from the management of partnership 
affairs a case was made out for appoint- 
ment of a receiver and this doctrine was 
acted upon even where defendant con- 
tended that the plaintiff was not a part-. 
ner or that he had no interest in the 
partnership assets (vide also Ramji Ram 
v. Salig Ram, (1910) 5 Ind Cas 96 (Cal)). 
Reference may be made to the nen 
of the plaintiffs in paragraphs 5, 6, 7 an 
8: which read thus:. > 

“5. That since recently the . defen- 
dants Nos, 2 and 3 with some dishonest 
and selfish motive have gained over the 
defendant No. 1 and brought him in their 


‘complete clutches and influence and set 


him up against the plaintiffs in order to 
deprive the plaintiffs their due and legal 
share of the joint family properties and 
thereby causing wrongful loss to them so 
that the plaintiffs. have.-been experiencing 
Gifficulties and hindrance in due enjoy- 
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properties. s Be 


6. That the plaintiffs under the cir- 
cumstances stated above demanded par- 
tition and requested the defendant first 
party for making, partition of the suit 
properties but they gave no heed to this. 


7. That the defendants 2 and 3 hav: ` 


ing learnt of the plaintiff's desire and 
demand ‘for partition of the joint family 

~ properties instigated and influenced the 
plaintiffs first wife and his son from her 
and brought them in their complete 
clutches and.control. . 


8. That sometime after the aforesaid 
demand for partition the plaintiffs came 
to learn that: the defendant No, 1 at the 
instance and instigation of the defendants 
Nos, 2 and 3 has created and brought into 
existence some fraudulent, fictitious and 
illegal documents purporting to be the 
ceeds of gift in favour of the defendants 
3rd party with respect to some joint fa- 
mily properties and the plaintiff No. 1 
made enquiries in the  sub-registration 
office and thereafter took certified copies 
of the said documents, which it appears, 
.were executed on one or the same Gey. 
ie, on 6-9-1968.” 


The above averments indicate that the 
plaintiffs have been completely excluded 
from the enjoyment of the usufruct of 
the joint family properties. In the first 
spplication, which the plaintiffs had filed 
for appointment of receiver, there are 
similar allegations in paragraphs 3, 4, 5 
and 6, It will be relevant to mention 
some of the allegations made in paragraph 
6 of the said petition, wherein it was al- 
leged that defendants 2 and 3 were not 
allowing any share of the joint family 
property to the plaintifis since after the 
death of the defendant No. 1. The plain- 
tiffs finding themselves in difficulty, most- 
ly living in Bharahi for their safety, were 
not allowed any hand or deal in the pro- 
perty or to know of the income. from the 
suit properties as a result of which the 
petitioners were at the verge of starva- 
tion, and it had become difficult for them 
to meet both ends and thereby they were 
reduced to pauperism and were not in a 
position’ to contest and fight the suit, In 
the subsequent petition, which the plain- 
tiffs filed for expediting the appointment 
of receiver, 
stated that after the death of defendant 
No, 1 the relationship between the plain- 
tiffs and the defendants had become 
strained and the defendants began to put 
all sorts of obstruction and hindrance in 


r 
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as mentioned earlier, they ` 
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the peaceful enjoyment of the joint fa- 
mily property and some of the lands of 
the suit- have been cultivated by batai- 
dars on behalf of the joint family, but 


the defendants have brought them under 


their clutch and collusion and thus -are 
depriving the plaintiffs in the proper en- 
joyment of the usufruct of the lands, No 
doubt, rejoinders have been filed by the 
defendants 2 and 3 denying the allega- 
tions contained in those petitions. - Al- 
though, those allegations have been de- 
nied, in my opinion, for the purpose of 
appointment ‘of receiver on the ground 
that the plaintiffs were completely ex- 
cluded from the enjoyment of the usu- 
fruct of the alleged joint family proper- 
ties, it wag open to the trial court to hold 
that it was a fit case for appointment of 
defendants 2 and 3 as receivers, In the 
particular case, it may be noticed that 
plaintiff No, 1 -being the eldest son of de- 
fendant No. 1, ought to have been Karta 
of the alleged joint family property, but 
the allegation is that defendants 2 and 3 
had taken control of the alleged joint 
family properties. We, were also told that 
plaintiff No. 1 has married a second 
wife. Therefore, the relationship of the 
plaintiff with his first wife, defendant No. 
strained, . Therefore, there 
was acute difference between plaintiff No: 
1 ae his first wife, defendant No. 7, as 
we 


13. Mr. Roy then challenged the 
impugned order also!on the ground that 
the firm and shop, which the ore eens 
have sought for partition, ‘belonged 
different persons altogether as it oud 
appear from the written statement filed 
on behalf of defendants 10 to 15, In my 
opinion, this submission of learned coun- 
sel for the appellants is also- not accept- 
able, It is firmly settled that by appoint- 
ment of a receiver the court takes upon 
itself management of the property .during 
continuation of the litigation. Receiver’s 
possession is on behalf of all the parties 
to the action. Therefore, the title of the 
real owner is in no way affected either in 
theory or on principle by the appointment 
of a receiver, Besides, in the particular 
case, none of the defendants, except de- 
fendants 2 and 3, had filed rejoinder to 
the application filed by the plaintiffs for 
appointment of receiver.’ In this Court 
also no other. persons than the appellants 
had objected to the appointment of re- 
ceiver, If, after final hearing of the suit 
and after considering evidence adduced 
by the parties, trial court would come 
to. the conclusion that the version of des A 
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fendants Nos, 2 and 3, as given in-the writ- 
ten statement, was correct, and;*in fact 
some of the suit properties, mentioned in 
the written statement, were self-acquired 
Properties of defendants 2 and 3,, no sub- 


stantial prejudice would be caused to the 


appellants, as, when the owners of the 
properties are themselves appointed re- 
ceivers, they do not lose their right as 
proprietors while dealing with the pro- 
perties during their receivership, except 
that they cannot impair the value of the 
properties in their hands or. cause inter- 
ference with their Possession of prone 
ties as receivers. , S 

14, Mr. Roy then piel. to 
Schedule I to the written statement filed 
on behalf of defendants 2 and 3 wherein 
it is shown that the plaintiff No, 1 has 
self-acquired the property after alleged 
partition in the year 1933, and his first 
wife, defendant No. 7, as mentioned ear- 
lier, received about 5 bighas of land as 
gift from defendant No. 1. Therefore, 
he submitted that at least for the proper- 
ties, which the plaintiff No, 1 has self- 
acquired as well as for the properties 
gifted to his wife, defendant No, 7, plain- 
tiff No, 1 himself should be made re- 
ceiver, In my view, this submission also 
cannot be accepted. Prima facie the gaid 
statement in the written statement about 
the self-acquired property of plaintiff 
No. 1 does not appear to be correct, as 


the plaintiffs.in their plaint have treated - 


those properties as joint faily properties 
and have not mentioned a word about 
- eelf-acquisition by plaintiff No, 1. As re- 
gards gift by defendent No, 1 to defendant 
No. 7 the trial Court has come to the 
conclusion that it was a paper transac- 
tion. Even assuming that it was a gift to 
defendant No. 7, it was expected that de- 
fendant No, 7 ought to have filed a re- 
joinder and ought to have assailed the 
order of appointment of receiver in this 
Court, but she did not do so; That apart, 
as mentioned before, the relationship of 
plaintiff No. 1 with his first wife was not 
cordial, as the former hag married a se- 
cond wife, In that view of the matter, 
it would not be proper to appoint plain- 
tiff No. 1 as receiver for those properties 
alleged to belong to defendant No. 7. I 
would have appointed plaintiff No, 1 along 
with defendants 2 and 3 as joint receivers 
but that also would not work, ag, it ap- 


pears, the feelings between the plaintiffs. 


and defendants 2 and 3 are strained, In 
that view of the matter it will be just 
- and convenient in the present case to ap- 
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point defendants 2 and 3 alone as recei- 


‘vers for the suit properties, 


ed counsel for the appel- 
lants then submitted that some of the 
suit properties, for example, most of the 
Sudhbharnas, have already been redeem- 
ed and they ‘do not exist, In my opinion, 


whether gome of the properties do exist 
‘or not, receivers would report before the 


trial court ‘while taking charge of the suit 
properties and the trial- court will decide 
accordingly. 

16. Mr. Roy then made a griev- 
ance that the trial court, in the conclud- 
ing portion of the impugned order, had 
directed the defendants to give plaintiff 


. No, 1 his share in the income approxi- 


mately after deduction of the total cost 
of management, payment of revenue, tax, 
etc. Therefore, according to learned 
counsel, by the said direction the trial 
court has decided the case itself In my 
opinion, on the facts and circumstances 
of the instant case, the said direction can- 
not be considered as unjust, since, as al- 
ready mentioned, the court hag prima 
facie found the case of ouster of the 
plaintifis and that they are not getting 


„any rent or shares in the suit properties 


and it has become difficult for them to 
maintain themselves. Besides, it ig well 
known that the suit would not be decid- 
ed soon, It may take sometime. There- 
fore, during the pendency of the suit the 
trial court has directed defendants 2 and 
2 to give share in the income out of the 
suit properties, In my opinión, by the 
said observation the trial court has not 
decided the suit itself, In my view, how- 
ever, it would be better if the trial court, 
after submission of the accounts by the 
defendants 2 and 3, as directed, would fix 
the quantum of rents and profits payable 
to the plaintiffs either in cash or kind or 
both during the pendency of the. suit. 


17. After careful consideration 
from various aspects I find that the ap- 
pellants have failed to show that the trial 
court hag exercised its discretion impro- 
perly by appointing the appellants as 
receivers, Reference may be made to 
Shavax A, Lal v.. Syed Masood Hosain, 
(AIR 1965 Andh Pra 143) where it wag 
observed at page 157 that the. exercise of 
the power being discretionary, it would 
be difficult, even if it were possible, to 
define with any precision, the limits of 
that power, The exercise of that discre- 
tion in the ultimate analysis must be 
guided by the circumstances of each par- 
ticuar case, The opinion of the Court 
of first instance in these. matters was of 
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great weight. It was probably the best 
tribunal to decide whether it was neces- 


sary or expedient, having regard to the. 


¡circumstances ‘of the case, that a receiver 
should be appointed, and a party, who, 
in appeal, attacked the exercise of that 
discretion, should show that the discretion 
had been improperly exercised. 


18. Before I part with this judg- 
ment, I would mention that while dealing 
with the application under Order 40, 
Rule 1 of the Code, the Court does not, 
at the time of appointment of receiver, 
arrive at any final decision on the merits 
of the case, its aim being merely to pre- 
serve status quo ante during the litiga- 
tion, Therefore, I wish to make it clear 
that whatever the trial court has observ- 
ed and whatever I have observed in this 
judgment is exclusively meant for dispo- 
sal- of the application for appointment of 
receiver and it will not affect the case of 
either party in the,suit itself. I, how- 
ever, direct that the suit should be dis- 
posed of expeditiously, 


19. In the result, therefore, J dis- 
miss the appeal and affirm the impugned 
order, In the circumstances, however, 
there will be no order as to costs. 

MUNESHWARI SAHAY, J:— I 


agree, 
Appeal dismissed. 
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Bihar State Electricity Board and an- 

other, Appellants v. M/s, Gaya Cotton 
and Jute Mills Ltd, Respondents. 

A, F. O. D, No. 266 of 1967, D/- 14-5- 
1976.* 

(A) Bibar Money ‘Lenders (Regula- 
tion of Transactions) Act (1939), Sections 
4 and 2 (f) — Applicability — Time when 
loan was advanced and person who ad- 
vanced relevant. 

Section 4 of the Bihar Money Len- 
ders (Regulation of Transactions) Act re- 
fers to the point of time when the loan 
was advanced and the person who ac- 
tually advanced the loan. If there is a 
transfer of the creditor’s interest by law 
or otherwise to another person, the point 
regarding applicability of Section 4 can- 


*(Against judgment of A. N. Sarkar, 2nd 
Addl, Sub, J., Gaya, D/- 7-2-1967.) 
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not be answered with reference to the 
question: whether the assignee was regis- 
tered under the Act or not, The answer 
will depend on the point whether the 
original money lender satisfies the condi- 
tion laid down by law or not. AIR 1953 
Pat 140 and AIR 1953 Pat 259, Rel. on. 
(Para 6) 
(B) Sick Textiles Undertakings 
(Nationalisation) Act (1974), Sections 5 (2) 
(a) and 4 (6) — Liability of Central Gov- 
ernment for loan — Advance should have 
been made after the management has 
been taken over by Central Government. 
(Para 8) 
(C) Transfer of Property Act (1882), 
Sections 68 (b) and (c) — Suit on mort- 
gage — Mortgagee not bound to sue for 
realisation of security — Such suit is not 
barred under Order 2, Rule 2, Civil Pro-. 
cedure Code. 2 


When a loan is advanced under a 
mortgage the creditor is clothed with two 
rights, first, to enforce the. personal liabi- 
lity and, the second, to realise the money 
on the basis of the security, Both these 
rights are distinct and independent and 
the Limitation Act prescribes two periods 
applicable for enforcement of the two 
rights. Under the old Limitation Act, 
Article 116 prescribing a period of six 
years was applicable to a suit for endorse- ` 
ment of a personal liability while a pe- 
riod of 12 years was available under 
Article 132 for enforcement of the right 
under the security. The two obligations 
of the debtor are independent of each 
other and the procedure for enforcing 
them is different though under certain 
condition one suit may be brought to en- 
force both, Thus a mortgagee is not bound 
to sue for the realisation of his security 
jn a suit to enforce the personal covenants 
of the mortgagor as the two claims arise 
out of distinct causes of action. On this 
a second suit could not be barred by 
Order 2 Rule 2 of the Code of Civil Pro- 
cedure, AIR 1928 Lah 269 and AIR 1935 
Lah 672 and (1908) ILR 30 All 388 and 
(1882) 22 Ch D 511 and AIR 1916 PC 119, 
Ref. (Para 13) 
Cases Referred: Chronological Paras 


AIR 1962 SC 1464 = 1962 Supp 3 SCR 
564 14 
AIR 1953 Pat 140 = ILR 31 Pat 484 6 
AIR 1953 Pat 259 = ILR 31 Pat 963 6 
AIR 1935 Lah 672 = 37 Pun LR 816 (FB) 
11 


AIR 1928 Lah 269 = 109 Ind Cas 613 11 
AIR 1916 PC 119 = 44 Ind App 87 10 
(1908) ILR 30 All 388 = 5 All LJ 670 10 
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(1906) 4 Cal LJ 246 10 
(1882) 22 Ch D 511 = 52 LJ Ch 333 10 

Lakshman Saran Sinha and Ram 
Krishna Sharma, for Appellants; Ramesh- 
war Prasad No. 2 and O. P, Agrawal, for 
Respondents. 

LALIT MOHAN SHARMA, J.:— The 
plaintiffs Bihar State Electricity Board 
and the State of Bihar have filed this suit 
for a decree for Rs. -235703.37 P. The de- 
fendant Gaya Cotton and Jute Mills is a 
limited company constituted under the 
Iridian Companies Act, The defendant 
owned and possessed a power house for 
the purpose of generating electric energy 
required for running the Cotton and Jute 
Mills, It was in need of money and ap- 
proached the State of Bihar, plaintiff 
No. 2, for a loan, On the 14th December, 
1951, the State advanced a sum of 
Rs. 400000/- and interest payable on the 
loan was fixed at 4 per cent per annum. 
A deed of lease cum mortgage was exe- 
cuted whereby the property described in 
Schedule C to the document was mort- 
gaged by way of security for recovery of 
- the loan, A lease was created by the 
defendants company in favour of the 
State for the period Ist June, 1950, to 
Sist May, 1954, and it was stipulated that 
a consolidated annual rental of Rupees 
24,472/- would be payable, The State had 
already taken the power house on lease 
before the execution of the document. 
This amount was equivalent to the inte- 
rest at 4 per cent p.a. on a sum of Rupees 
6,11,800/- which represented the value of 
the lease-hold property. It was also 
agreed upon between the parties that the 
State would get the plants repaired and 
‘a second turbine generating set esta- 
blished; but if the second turbine gene- 
rating set was not fixed up, the rental 
would be Rs, 18,632/- only, The defen- 
dants company agreed to pay of the 
loan in three annual instalments beginning 
from 31st March, 1952, detailed in pars- 
graph 8 of the document, In 1957, some 
of the mortgaged properties were sold 
to M/s, A. Ebrahim and Company of 
Bombay with the permission of the State 
for a sum of Rs. 2,02,500/- and out of the 
said amount, a sum of Rs, 1,98,501/- was 
paid to the State towards the principal 
and interest, The Bihar State Electricity 
Board was constituted under the provi- 
_ sions of the Electricity (Supply) Act 1948 
and started functioning from 1-4-1958, On 
15-1-1962, the suit was filed praying for 
a preliminary mortgage decree in favour 
of plaintiff No. 1 and/or plaintiff No. 2 for 
Rs, 2,35,703.37 P, and for a final decree 
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after the period of. grace was over, By 
the third relief, the- plaintiffs prayed for — 
liberty to apply for a decree for the ba- 
lance, if the sale proceeds in the mort- 
gage execution did not pay off the entire 
dues, 


2 The defendants company filed 

a written statement pleading, inter alia, ` 
that the suit was barred under Order 2, 
Rule 2 of the Code of Civil Procedure, 
the suit was not maintainable in view of 
the provisions of Section 4 of the Bihar 
Money Lenders Act and the suit was not’ 
maintainable in view of an arbitration 
clause, It was also said that the second 
turbine generating set was not installed 
due to the default of the plaintiff-State 
and, therefore, the defendant could not 
be prejudiced thereby and would be en- 
titled to a deduction of the annual rental 
at the rate of Rs, 24,472/-, Certain houses 
were said to have been taken possession 
of by the State and the defendants claim- 
ed the rent thereof. Certain other pleas 
were also raised by way of defence which 
were not pressed in the court below or in 
this Court. 


3- The Court below rejected the 
defence pleas of Order 2, Rule 2 of the 
Code of Civil Procedure and the suit be- 
ing barred by the arbitration clause, The | 
Court also ruled that the defendants 
were not entitled to claim rent of certain 
houses by way of adjustment in the pre- 
sent case, These findings have not been 
challenged by the defendant in this 
Court. It is therefore, not necessary to 
give any details about them. It must, 
however, be mentioned that the court 
held that the defendant was entitled to 
a deduction of Rs. 30,000/- as against the 
plaintiffs’ claim. This finding also has 
not been challenged by the plaintiffs in 
this appeal. The court further held that 
the defendants were entitled to. the 
adjustment of the rental at.the rate of 


Rs, 24,472/-. This finding also has not 
been challenged by the plaintiffs. The 
suit was, however, dismissed on the 


ground that it was barred by the provi- 
sions of the Bihar Money Lenders. Act. 
The plaintiffs have appealed, 


4, Mr. Lakshman Saran Sinha, 
learned Counsel for the appellants, at the 
very outset stated that it will be the 
State which will be entitled to the decree 
in case the suit succeeds, and not the 
Electricity Board. The learned Counsel 
for the respondents has not challenged 
this proposition, Mr, Sinha justified this 


‘stand by referring to Section 60 of the 
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Electricity (Supply) Act. He also refer- 
red to Section 20. However, in view of 
the attitude of the defendant-respondent, 
it is mot necessary to deal with the point. 
I, therefore, assume that the: real plain- 
tiff in the suit is plaintiff No, 2, the State. 

5. Mr. Sinha contended that the 
finding of the court below about the ap- 
plication of the Bihar Money Lenders Act 
to the sult is entirely erroneous and must 
be set aside and the suit must be decreed 
on the other findings of the court. Mr. 
Rameshwar Prasad, appearing for the 
defendants-respondents, besides defend- 
ing the impugned finding of the court be- 
low, contended that in view of the pro- 
visions of the Sick Textiles Undertaking 
(Nationalisation) Act, 1974 (Act 57 of 
1974), no decree could be passed in this 
suit, 

5-A. The relevant portion of Section 
4 of the Bihar Money Lenders (Regula- 
tion of Transactions) Act, 1939 reads as 
follows:— 


“4, Suit for recovery of loan only 

maintainable by registered money lenders 
—— No court shall entertain a suit by a 
money lender for the recovery of a loan 
advanced by him after the commencement 
of this Act unless such money lender was 
registered under the Bihar Money Len- 
ders Act, 1938, at the time when such 
loan was advanced.” 
It has been contended on behalf of the 
defendents that admittedly the State of 
Bihar is not registered under the Bihar 
Money Lenders Act, 1938 and, in that 
view, S, 4 quoted’ above, comes in the way 
of the Court entertaining the suit at all. 
In reply, the learned Counsel for the 
plaintiffs-appellants relied upon the de- 
finition of “loan” as given in Section 2 of 
1989 Act, The relevant portion of the 
Section reads as follows: 

“2, Definitions — In this Act unless 
there ig anything repugnant in the sub- 
ject or context— 

(f) “Joan” means an advance whether 
of money or in kind, on interest made by a 
money lender and shall include a trans- 
action on a bond bearing interest execut- 
ed in respect of past liability and any 
transaction which, in substance, is a loan, 
but shall not include— 

(i) a loan advanced by the State Gov- 
ernment or by any local body authorised 
by the State Government;” 

6. The argument is that since the 
loan in question was advanced by the 
. State Government, the same is not cover- 
ed by the provisions of the Bihar Money 
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Lenders (Regulation of Transactions) Act, 
1939 and, therefore, Section 4 has no ap- 
plication. The contention appears to be 
right, Even if the Bihar Electricity Board 
be deemed to be entitled to the benefits 
of the transaction, entered into by the 
State, it wil not make any difference. 
Section 4 refers to the time when the loan 
was advanced and to the person which' 
actually advanced the loan, If there is a 
transfer of the creditor’s interest by law 
or otherwise to another person, the point 
regarding applicability of Section 4 can- 
not be answered with reference to the 
question whether the assignee was regis- 
tered under the Act or not. The answer 
will depend on the point whether the ori- 
ginal money lender satisfies the condition 
laid down by law or not. This was the 
view taken in Noor Mohammad v. Hari- 
das, (AIR 1953 Pat 140) and Juga] Prasad 
Misser v, Bhadai Das, (AIR 1953 Pat 259). 
The point to be considered, therefore, is 
whether the State of Bihar should have 
been, as required by law, registered under 












the Bihar Money Lenders Act, 1938 in . 
definition of ‘loan’ in. 


1951 or not. The 
Section 2 (f) clearly indicates that the 
State was not under a necessity of being 
registered; the law made an exception in 
its favour, That being the position, it 
has to be held that the present suit is 
not hit by Section 4 of the Bihar Money 
Lenders (Regulation of Transactions) Act, 
1939. The finding of the court below on 
this question is set aside. 

T The next point argued on be- 
half of the respondents is that no decree 
can be passed in view of the provisions of 
the Sick Textile Undertakings (Nationali- 
sation) Act, 1974 (hereinafter referred to 
as ‘the Nationalisation Act’), The prem- 
able of the Act reads as follows: 

“Ar Act to. provide for the acquisi- 
tion and transfer of the Sick Textile 
Undertakings, and the right, title and in- 
terest of the owners in respect of the Sick 
Textile Undertakings, specified in the 
First Schedule with a view to re-organis- 
ing and rehabilitating such Sick Textile 
Undertakings so as to subserve the inte- 
rests of the general public. by the aug- 
mentation of the production and distribu- 
tion at fair prices, of different varieties 
of cloth and yarn, and for matters con- 
nected therewith or incidental thereto.” 
Under Section 8, every Sick Textile 
Undertaking mentioned in the Act and 
the right, title and interest of the owner 
in relation to every such undertaking 
stood transferred to the Centra] Govern- 
ment on the “appointed day”, and imme- 
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diately thereafter another transfer took 
place vesting them in the National Tex- 
tile Corporation defined in Sec. 2 (1) (e). 
By Section 2 (1) (a), the Ist, day of April, 
1974 was fixed as the “appointed day”. 
The effect of vesting is dealt with in Sec- 
tion 4 which says that the textile under- 
© taking taken over by the Central Govern- 
ment and thereafter by the National Tex- 
tile Corporation will include all assets, 
rights, lease-holds, powers, -authorities 
and privileges and all property, movable 
and immovable, including lands, build- 
ings, workshops, stores, instruments, 
machinery and equipments, cash balances, 
cash on hand,- reserve funds, investments 
and book debts and all other rights and 
interests in, or arising out of, such pro- 
perty as were immediately before the ap- 
pointed day in the ownership, possession, 
power or control of the owner of the 
fick textile undertaking. Sub-section (2) 
of Section 4 reads as follows: 


“All property as aforesaid which have 
- vested in the Central Government under 
sub-section (1) of Section 3 shall, by force 
of such vesting, be freed and discharged 
from any trust, obligation, mortgage, 
charge, lien and all other incumbrances 
affecting it, and any attachment, injunc- 
ion or decree or order of any court res- 
tricting the use of such property in any 
manner shall be deemed to have been 
withdrawn.” 


Sub-section (4) enjoins every mortgagee 
of any property which vested under the 
Act to give an intimation about the mort- 
gage to the Commissioner appointed 
under Section 17 of the Nationalisation 
Act. For the removal of any doubt, 
section (5) declares that the mortgagee of 
any property shall-be entitled to claim in 
accordance with his rights payment of the 
mortgage money out of the amount speci- 
fied in relation to such property in the 
First Schedule to the Nationalisation Act, 
but no such mortgage shall be enforce- 
able against any property which vested in 
the Central Government, The provisions 
regarding payment of compensation have 
been included in Chapter VI of the Na- 
tionalisation Act. Section 18 says that the 
Central Government shall. within thirty 
days from the specified date, pay in cash 
to the Commissioner, for payment to the 
owner of the. undertaking, an amount 
equal to the amount specified in the First 
Commissioner has 
to be appointed under Section 17. Sec- 
tion 20 of the Nationalisation Act states 
that— 
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“Every person having i á claim against 
the owner of a sick textile. undertaking 
shall prefer such claim before the Com- 
missioner within thirty days from the 
specified date.” 


Section 2 (k) of the Nationalisation Act 
defines “specified date” as the date the 
Central Government may specify by noti- 
fication. The other provisions of Chapter 
VI deal with the priority of claims, ad- 
mission and rejection of claims and dis- 
bursement of money by the Commis- 
sioner, 


8. Mr. Rameshwar Prasad firstly 
argued that even if the present litigation 
be assumed to be: maintainable, it must 
be held to be maintainable against the 
National Textile Corporation and not 
sgainst these defendants. Reliance was 
placed on Section 4 (6) of the Nationali- 
sation Act which reads as follows: 

“Tf, on the appointed day, any suit, 

appeal or other proceeding of whatever 
nature in relation to any matter specified 
in sub-section (2) of Section 5 in respect 
of the sick textile undertaking instituted 
or. preferred by or against the textile 
company, is pending, the same shall not 
abate, be discontinued or be, in any way, 
prejudicially affected by reason of the 
transfer of the sick textile undertaking 
or of anything contained in this Act but 
the suit, appeal or other proceeding may 
be continued, prosecuted and enforced by 
or against the National Textile Corpora- 
tion.” 
Clause (a) of Section 5 (2) which has been 
referred to in Section 4 (6) lays down 
that any liability arising in respect of loan 
advanced by the Central Government or 
the State Government to a sick under- 
taking after its management has been 
taken over by the Central Government 
shall be the liability of the Central Gov- 
ernment, The other clauses of this sub- 
section are irrelevant. It will be 
noticed that this sub-section deals 
with only such loans, which had 
been advanced by the State Govern- 
ment after the management of the under- 
taking had been taken over by the Central 
Government, Admittedly, the advance in 
the present case was made by the Gov- 
ernment long before the management was 
taken over. Section 4 (6) of the Nation- 
alisation Act, therefore, has no application 
and the argument of Mr, Prasad must be 
rejected. 

9. Mr. Prasad next contended that 
the only remedy available to the plain- - 
tiffs is.by way of a claim before the Com- 
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missioner under Section 2 of, the Nation- 
alisation Act, Section 4 (4) requires the 
mortgagee to send an intimation to the 
Commissioner about the mortgage and 
sub-section (5) of Section 4 declares that 
no mortgage shall be enforceable against 
a property vested in the Central Govern- 
ment, The properties which were given 
in security, therefore, ‘cannot be followed 
“now and the plaintiffs cannot enforce 
their claim by a suit, Mr. Sinha on be- 
half of the appellants’ replied that apart 
from the Security, the defendants-com- 
` pany is also personally liable to pay the 
‘debt and its liability did not disappear 
‘under the provisions of the Nationalisa- 
‘tion Act. The learned’ Counsel categori- 
cally stated that he on behalf of plaintiff 
No. 2 is, at this stage, pressing only for a 
simple money decree against the defen- 
dant arid does not press in this appeal 
any of the other rights under the mortgage 
deed, The question, therefore, is whether 
in the circumstances, the plaintiff No, 2 


can be granted a money decree against the ` 


defendant, 


10. Whenever a loan is contracted 
and a mortgage is executed, the mortgagor 
‘subjects the property mortgaged to a liabi- 
lity of being sold for the realisation of 
the loan by the creditor and, at the same 
time, binds himself personally for pay- 
ment of the loan, In Jangisingh v. Chan- 
der Mal, ( (1908) ILR 30 All 388) it was 
held that the fact that there is no express 
persona] covenant to pay the mortgage 
money is no bar to the mortgagee obtain- 
ing a personal decree against the mortga- 
gor; a persona] covenant to pay is impli- 
ed in and is an essential part of every 
simple mortgage. In Sutton v. Sutton, 
(1882) 22 Ch D 511 at page 516, Sir George 
Jesse] M. R, observed that every mortgage 
contains within itself, so to speak, a 


personal liability to repay the amount 
advanced; in other words, that where 
there is in a mortgage nothing to the 


contrary, there is an implied promise to 
pay, presumed in law, from the fact of 
‘the acceptance of the loan. This view 
has been adopted by the Indian Courts 
in several decisions including (1906) 4 Cal 
LJ 246. In Ramnarain Singh v. Adhindra 
Nath Mukherji, (AIR 1916 PC 119), the 
Privy Council observed that in consider- 
ing the question of the personal liability, 
of a mortgagor, it must be borne in mind, 
- (i) that a loan prima facie involves such 

a personal liability and (ii) that such a 
‘liability is not displaced by the mere fact 
that security is given for repayment of 
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the loan with interest, It.was also point- 
ed out that even if the mortgagor be in 
the first instance under no personal lia- 
bility, such liability may arise under’ Sec- 
tion 68 (b) or (c) of the Transfer of Pro- 
perty Act of course the nature and terms 
of a mortgage document may negative any 
personal liability of the mortgagor. How- 
in view of the terms of Ext. 3, it 
cannot be suggested that the personal lia- 
bility of the defendants in the present 
case may be negatived.. In various para- 
graphs of Ext, 3 including paragraphs 1. 
8, 10, 15 and 16, the defendant has ex- 
pressly bound itself with a personal lia- 
bility. Towards the end of paragraph 10 
of Ext, 3, it has been stated that “the 
dues may be realised from other proper- 
ties of the Mills” in case the value of the 
mortgaged property ‘went down, In the 
present case, the mortgaged property has 
became absolutely unavailable. There is 
an indemnity clause in paragraph 15 of 
Ext. 23. In paragraph 1, the Company 
agreed to pay back to the State Govern- 
ment the amount of loan with interest 
and in paragraph 8 the Company agreed 
io pay back the money in three instal- 
ments as detailed therein. In the latter 
portion of paragraph 16, the creditor was 
given the right to demand additional secu- 
rity, Even if a mortgage document is 
silent, the presumption is in favour of 
personal liability. In the present case, 
the terms indicated that the defendant 
personally undertook to pay off the money 
in express terms, The further point 
however, is whether this liability can be 
enforced by a suit, i 


11. It follows ‘that when a loan is 
advanced under a mortgage the creditor 
is clothed with two rights, first, to en- 
force the personal liability and, the se- 
cond, to realise the money on the basis 
of the security. Both these rights are 
distinct and independent and the Limita- 
tion Act prescribes two periods applicable 
for enforcement of the two rights. Under 
the old Limitation Act which is applic- 
able to the suit, Article 116 prescribing a 
period of six years was applicable to a 
suit for enforcement of a personal liabi- 
lity while a period of 12 years was avail- 
able under. Article 132 for enforcement of 
the right under the security. The two 
obligations of the debtor are independent 
of each other and the procedure for en- 
forcing them is different though under 
certain conditions one suit may be brought 
to enforce both (See Sultan Singh v. Joti 
Sarup, AIR 1928 Lah 269), In Puran Chand 
v, Har Prashad, (AIR 1935 Lah 672) (FB) 
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for the post of.a lecturer in the Gau- 
tam Budha Mahila College, Gaya as well 
as for the College in question. But by 
its resolution already referred to, res- 
pondent No, 2 was appointed on termi- 
nating the services of the petitioner with 
effect from 11-2-1975. The order was 
communicated -to the petitioner by Memo 
No, 375 (3) dated 10-2-1975 (Annexure 3) 
by respondent No, 1 which is under chal- 
lenge, 

3. It is not disputed that Mahanth 
Mahadevanand Mahila Mahavidyalaya, 
Arrah is a private College affiliated to the 
Magadh University and the petitioner by 
the present application wants a writ of 
the nature stated above from this Court 
against the Governing Body of the Col- 
lege, . 
4, Mr. Tarkeshwar Dayal, appear- 
ing for contesting respondent No, 2 afore- 
said raised a preliminary objection to the 
maintainability of this application. and 
grant of the relief on the ground that no 
writ would lie against respondent No. 1, 
as it was not a statutory body covered 
under Article 12 of the Constitution of 
India, In support of his contention coun- 
sel cited and if we may say so a direct 
authority of the Supreme Court in the 
case of Vidya Ram Misra v. Managing 


Committee, Shri Jai Narain College, (AIR . 


1972 SC 1450). In that case the services 
of a lecturer appointed by the Managing 
. Committee of Jai Narain College, Luck- 
now (formerly known as Kanyakubja 
Degree College), an associated College of 
the Lucknow University were terminated 
by the Managing Committee of the Col- 
lege. He filed a writ petition before the 
High Court of Allahabad (Lucknow 
Bench) challenging the validity of the re- 
solution of the Managing Committee in 
question, The learned single Judge, how- 
ever, decided the matter in favour of the 
petitioner, but on appeal a Division Bench 
dismissed the writ application holding 
that the remedy of the appellant was to 
file a suit for damages inasmuch, as, the 
relationship between the College and the 
lecturer was that of only a master and 
servant. When the matter went to the 
Supreme Court, the view of the Division 
Bench was affirmed and it was specially 
laid down that services of a lecturer ap- 


pointed by reason of a contract having no | 


legal force, between himself and the Ma- 
naging Committee, which is not a statu- 
tory body, were terminated by the latter, 
the lecturer cannot have any cause of ac- 
tion on breach of the law but only on 
breach of the contract: and his only re- 
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medy was by way of a suit for damages 
and not by way of an application under 
Article 226 of the Constitution, Having 
examined this decision we are of the view 
that it has got full application to the 
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‘facts of the present case. 


5. Mr. Kailash Roy appearing for 
the petitioner, however, endeavoured to 
distinguish this authority placing reliance 
upon a Full Bench decision of the Andhra 
Pradesh High Court in the case of Hari- 
jander Singh v, Selection Committee, Ka- 
katiya Medical College, Warrangal, (AIR 
1975 Andh Pra 35) (FB) in which the case 


` of Vidya Ram (AIR 1972 SC 1450) (supra) 


was considered and was distinguished in 
paragraph 75 of the report in these 
words: ` 


“The authority both of AIR 1965 SC ` 
1196 (State of Assam v. Ajit Kumar) and 
AIR 1972 SC 1450 (Vidya Ram v. S. J. N. 
College) has now considerably shaken. 
The two earlier decisions of the Sup- 
reme Court, i.e., AIR 1970 SC 1244, (Exe- 
cutive Committee of U. P. State Ware- 
housing Corporation v. G, K. Tyagi) and 
AIR 1971 SC 1828 (Indian Air Lines Cor- 
poration v. Sukhdeo Rai) on the basis of 
which AIR 1972 SC 1450 - was decided 
have now been distinguished in a way dis- 
approved in Sirsi Municipality v. C. K, F. 
Tellis (AIR 1973 SC 855).” 5 
The learned Judges of the Full Bench 
subsequently have observed that the de- 
cision in AIR 1973 SC 855 makes a notable 
breakthrough and is an important land 


_ merk in the growth of the administrative 


law: It removes the effects of the- above 
said two earlier decisions of the Supreme 
Court and revises the position of law ab 
il existed before the said Supreme Court 
decisions. Now the employees not only 
of the State but also of statutory bodies, 
public and local authorities can avail of 
the protection which Article 226 provi- 
des if they point out any violation of a 
delegated legislation or scheme or order 
or bye-law or breach of natural justice. 
More precisely it hag been expressed that 

“a large number of employees who 
were denied access to the High Court for 
redressa]l of their grievance have now 
been again brought under the protective 
umbrella of Article 226.” 

6. We have taken little pains to 
examine the two earier decisions of the 
Supreme Court sought to be distin- 
guished and the authority of which is said 
tc have been considerably shaken as said 
by the Andhra Pradesh High Court and 
with due deference to the learned Judges | 
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of the said Court we venture to disagree 
with them and take a different view. We 
shall presently indicate our reasons for 
the disagreement but before that, we 
would like to deal with another case of 
the Supreme Court referred to in the Full 
Bench case presently. The Full Bench in 
paragraph 87 has again referred to the 
case of P, R. Jodh v. A, L, Pandey, (1965) 
2 SCR 713 where a writ against a pri- 
vate college was issued, in support of 
their view. This case was relied upon by 
Mr, Setalvad appearing for the appellant 
before the Supreme Court in Vidya Ram’s 
case (Supra) which was considered and 
distinguished -by thier Lordships of the 
Supreme Court in some -detail, In para- 
graph 13, of the report the contention 
raised on behalf of the learned Counsel 
that that Court had sub silentio sanctioned 
the ‘issue of a writ under Article 226 to 
quash an order terminating services of a 
teacher passed by a college similarly 
situated and, therefore, the fact that the 
College or the managing committee was 
not a statutory body was no hindrance 
to the High Court issuing the writ prayed 
for by the appellant was repelled on the 
ground that 

“this Court expressly stated in the 
judgment that no such contention was 
raised in the High Court and so it can- 
not be allowed to be raised in this Court. 
Apart from that on the facts also the 
case of P. R. Jodh is quite distinguish- 
able. There a lecturer who was dismiss- 
ed by the Governing Body of a College 
affiliated to the Saugor University chal- 
lenged the dismissal on the ground of 
violation of the rules of natural justice 
and sought protection of the provisions of 
the “College Code”.” 

The Supreme Court held that the provi- 
sions of Ordinance 20, known as “College 
Code” had the force of law and confer- 
ted legal rights on the teachers of affi- 
liated colleges which was intra vires of 
the powers of the University contained in 
Section 12 read with Section 4 (6) of the 
- University Act and, therefore, it was in- 
correct to contend that the “College Code” 
merely regulates the relationship between 
the University and the affiliated colleges. 
The provisions of the Code relating to 
the security of tenure teachers properly 
fell within the statutory power of affilia- 
tion granted to the University under the 
Act, 

7. Now let us examine the case of 
the Sirsi Municipality v. C. K. F. Tellis, 
(AIR 1973 SC 855) in which the two deci- 
sions which were referred to in the-case 
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in AIR 1972 SC 1450, namely, AIR 1970 
SC 1244 (Executive Committee of U. P. 
State Warehousing Corpn. Ltd, v. Chan- 
dra Kiran Tyagi) and AIR 1971 SC 1828 
(Indian Air Lines Corporation v, Sukhdeo 
Rai) were considered ' and said to have 
been disapproved by -the Andhra Pradesh 
High Court, ~ 


The case of AIR 1973 SC 855 was it- 
self of a local authority, ‘namely, Sirsi 
Municipality under the Bombay District 
Municipalities Act which had dismissed 
one of its employees without affording a 
reasonable opportunity of being heard 
which was under challenge. The question 
falling for our consideration, therefore, 
did not directly fall for any decision in 
this case. The two cases, namely (1) AIR 
1970 SC 1244 and (2) AIR 1971 SC 1828 
have no doubt been referred to in this 
case, but entirely in a different context 
and we do not find from the discussions 
in this case that the authority of the two’ 
earlier cases has in any way been shaken 
or to use the expression of the Andhra 
Pradesh High Court — “have now been 
distinguished in a way disapproved, ......” 


8. The first case of the Supreme 
Court in Ajit Kumar Sharma (supra), 
whose authority is said to be considerably 
shaken in the view of the Andhra Pradesh, ` 
(AIR 1975 Andh Pra 35) (FB) was a case 
where it was clearly held by the Supreme 
Court that no writ would lie against the 
Governing Body of an affiliated college 
and the employees of such a college could 
not seek enforcement or non-enforcement 
of any rule by a writ. The college in this 
case was a private college affiliated to 
the Gauhati University established under 
the Gauhati University Act and managed 
by a Governing Body according to ‘the 
provisions of the Statute for the manage- 
ment of private colleges framed by the 
Gauhati University under section 21 (g) 
of the Act. The Supreme Court has clear- 
ly held in this case that the Assam Aided 
College Employees Rules (1960) regarding 
Conduct and Discipline of Employees of 
Aided Educational Institutions had admit- 


. tedly no statutory force and were framed 


in order to give revised grants to private 
colleges to enable them to give higher 
scales of pay etc. to their teachers in ac- 
cordance with the recommendations of the 
University ‘Grants Commission, It was 
very clearly pointed out that where such 
conditions of grants-in-aid are laid down 
by mere executive instructions, it is open 
tc a private college to accept those con- 
ditions or not to accept them, It was not 
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open to a:teacher to insist that the Gov- 
erning Body should not carry out the in- 
struction, and the rules for the purposes 
of grant-ni-aid were merely executive ins-" 
tructions which conferred no right of any 
kind on teachers and they could not ap- 
ply to the High Court for a mandamus 
against the State for enforcement or non- 
enforcement of the rules, even if indi- 
rectly there might have been some effect 
on them because of the grant-in-aid be- 
ing withheld by the State in whole or in 
part. 


Let us now examine the other two 
cases, namely, Tyagi’s case (AIR 1970 SC 
1244) and Indian Air Lines Corporation’s 
case (AIR 1971 SC 1828), which were re- 
ferred to with approval in Vidya Ram’s 
case (AIR 1972 SC 1450) to see if they 
have in any way been distinguished by 
way .of disapproval in Sirsi Municipality’s 
case (AIR 1973 SC 855) as said by the 
Andhra Pradesh High Court, 


In order to appreciate the point, we 
shall briefly indicate the fac’s of the two 
cases and the relevant observations of the 
Supreme Court, 


In Tyagi’s case, the Warehousing 
Corporation had framed certain regula- 
tions, one of which dealt with the ter- 
mination of the service of an employee 
other than by way of punishment. The 
complaint of Tyagi was that in the en- 
guiry that was held by the Corporation, 
he was not given opportunity to adduce 
evidence in defence, nor the persons from 
whom the Enquiry Officer gathered infor- 
mation were tendered for cross-examina- 
tion. The dismissal of Tyagi was chal- 
lenged on this account ag null and void, 
The Supreme Court held that an order 
made in breach of the regulation was not 
in breach of any statutory obligation and 
that violation of regulation was “a breach 
of terms and conditions of relationship of 
master and servant and the master was 
liable for damages for wrongful] dismis- 
sal”, There was an express observation 
that in that case there was no violation 
of any statutory obligation by the Cor- 
poration, 


In the Indian Airlines Corporation’s 
case the respondent having been found 
guilty in a domestic enquiry was dismiss- 
ed, which was challenged by a suit, al- 
leging that the enquiry had been conduct- 
ed in breach of the procedure laid down 
by regulations made by the Corporation 
under Section 45 of the Act which ren- 
dered it void:: The High Court had held 


Radha Kumari v. M. M. Mahila Mahavidyalaya l 


[Pr. 8] Pat. 381 


in favour of the plaintiff, but the Sup- 
reme Court set aside the declaration with 
these observations: ` 


“The employment of the respondent 
not being one to an office or status and 
there being no obligation or restriction 
in the Act or the rules subject to which 
only the power to terminate the respon- 
dent's ernployment could be exercised, 
could the respondent contend that he was 
entitled to a declaration that the termi- 
nation of his employment was null and 
void ?” 

The Supreme Court proceeded to consi- 
der a series of cases and then further ob- 
served: 


“These decisions establish that the 
dismissal of a servant by statutory in- 
cluding local authorities or bodies in 


breach of the provisions of the statutes or 
orders or schemes made under the statute 
which regulate the exercise of their power 
is invalid or ultra vires and the principle 
of pure master and servant contractual 
relationship has no application to such 
cases,” 


In Sirsi Municipality’s case, the pre- 
eminent question was whether the dis- 
missa] of the respondent was in violation 
of Rule 143 which was framed in exercise 
of power conferred on the Municipality 
by statute and could not be amended 
without the assent of the State Govern- 
ment, and the dismissal of the respondent 
was found to be in violation of the said 
rule of being dismissed without a reason- 
abe opportunity having been given of 
being heard in her defence. We are af- 
raid, on reading the case of Sirsi Munici- 
pality, we do not find any such observa- 
tion for the contention that the two ear- 
lier cases of the Supreme Court have 
been distinguished in any such way which 
amounted to their disapproval, as in that 
case the dismissal of the respondent was 
upheld on account of the violation of sta- 
tutory rule by a public body. The Bench 
of the Supreme Court in this case was 
consisted of five Judges and although 
Beg, J. (who was also a member of the 
Bench) had concurred with the judgment 


`of Ray, J. (now Hon'ble the C, J.) who 


delivered the main judgment for himself 
and on behalf of the other three learned 
Judges, in paragraph 42 has observed that 
he was “unable to reconcile the decision 
of this Court in the case (AIR 1970 
SC 1244) with our view in the case be- 
fore us”, If the learned Judges of the 
Andhra Pradesh High Court have taken 
this observation of Beg, J., we do not 


382 Pat. [Pr. 1] 


think that they were right as in the main 
judgment, no such observation was made. 
The Andhra Pradesh High Court was 
itself considering the case regarding the 
admission of a student in the First Year 
Integrated M, B. B. S. Course in the Me- 
dical College. In paragraph 100 of the re- 
port, they have made an apparent dis- 
tinction between the case of a pure “mas- 
ter and servant” from the case of a tea- 
cher in an affiliated college on the ground 
that a pure master and servant 
“case may mean a case in which 
there is no element of public employment 
or service, no support by statute, nothing 
in the nature of an office or a status 
which is capable of protection”, 
a proposition which is now well establish- 
ed by a long line of judicial authorities 
of this Court and of the Supreme Court. 
This proposition was made clear by the 
Supreme Court in the Tyagi’s case. 


9. In the case before us, Mr. 
Kailash Roy could not point out infraction 
of any statutory provision having the force 
of law by the Governing Body, in the 
order terminating the services of the 
petitioner for, which any writ could issue 
by this Court, Therefore, unless there was 
an element of public employment or ser- 
vice, having support of any statute, or an 
office or status capable of protection, no 
writ can be issued against respondent No. 
4, simply, because it happened to be an 
affiliated college to the Magadh Univer- 
sity. 

10. For these reasons, it must be 
held that this writ application is miscon- 
ceived and not maintainable. We would, 
accordingly, dismiss the same; but in the 
circumstances of the case, shall make no 
order as to costs. 

Application dismissed. 
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NAGENDRA PRASAD SINGH, JJ. 
Mohammad Fakhruddin, Petitioner v. 

The State of Bihar and others, Respon- 

dents, l 
Civil Writ Jurisdiction Case No. 1889 

of 1975, D/- 14-5-1976. 

` (A) Bihar Land Reforms (Fixation of 
‘ Ceiling Area and Acquisition of Surplus 
Lands) Act (12 of 1962), Section 4 (c) and 
(da) — Meaning of ‘works’ — Lands, if not 
irrigated by works as mentioned in Sec- 
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tion 4 (a) and (b), will be referred to as 
class IV lands and not class III lands, 


Clause (c) of Section 4 refers to lands 
which are capable of being irrigated “by 
works which provide or are capable of 
providing water for only one season”. In 
the Hindi version of this clause the word 
“works” has been described as “Nirman”. 
On a plain reading also, the word “works” 
means some sort of construction of a per- 
manent nature and it must be in existence 
on the date the ceiling is going to be fix- 
ed, A 

Legislature by the word “works” 
means some construction (Nirman) for 
providing irrigation, which has been con- 
structed and is being maintained by the 
Central or the State Government or a 
body corporate constituted under any 
law. In any case, the word “works” 
mentioned in clause (c) refers to the mode 
of irrigation mentioned in clauses (a) and 
(b), that is, flow irrigation works, tube- 
wells and lift irrigation, which are con- 
structed and maintained by Central or 
the State Government or by a body cor- 
porate, or private lift irrigation or tube- 
wells which are operated by electric or 
diese] power. If some private individual 
is irrigating his land even twice a year, 
but by some other means of irrigation 
than those mentioned in clauses (a) and 
(b), then the lands in question will not 
be covered by clause (c) and they cannot 
be referred to as clasg IIT lands but class 
IV lands, (Para 6) 


Naseem Ahmad and H. Anzar, for 
Petitioner; S. Shamsul Hassan, Standing 
Counsel No, 1, for State. 


NAGENDRA PRASAD SINGH, J:— 
The petitioner in this writ application has 
questioned the legality of an order pass- 
ed by the Deputy Collector in-charge 
Land Reforms, Katihar (hereinafter refer- 
red to as the 'D. C. L, R.’) in purported 
exercise of powers conferred on him by 
the provisions of the Bihar Land Reforms 
(Fixation of Ceiling Area and Acquisition 
of Surplus Land) Act, 1961 (hereinafter 
referred to as the ‘Act’), by which he has 
declared 6.16 1/2 acres of lands belong- 
ing to the petitioner as surplus under the 
provisions of the Act, on a finding that 
the lands of the petitioner being Class HI 
lands, the petitioner was entitled to re- 
tain only 25 acres. A copy of the said 
order is Annexure “2” to the writ appli- 
cation. An appeal was preferred by the 
petitioner before the Additional Collector, 
who called for a report from the Block 
Development Officer, Balrampur, The 
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Biock Development Officer submitted a re- 
port on the 13th January, 1975, regarding 
the nature of the lands possessed by the 
petitioner. The respondent Additional 
Collector, however, without proper consi- 


deration of the said report, dismissed the 


appeal of the petitioncr and confirmed 
the finding of the D. C. L, R. A copy 
of the said order is Annexure “1” to the 
writ application. -A’copy of the report 
of the Block Development Officer has also 
been annexed to the writ application and 
marked as Annexure “3”, 


2. According to the petitioner, the 
finding of the Additional. Collector (res- 
pondent No. 3) and the D, C. L. R, (res- 
pondent No. 4) regarding the nature and 


classification of the lands in question is_ 


erroneous, and, on a proper appreciation 
of the legal position, they should 
have accepted the contention of 
the petitioner that the lands in ques- 
tion are Class IV lands and the petitioner 


was entitled to retain 30 acres in accord- . 


ance with the provisions of the Act, 


3. Learned counsel appearing for 
the petitioner hag in this connection 
drawn attention to the aforesaid report of 
the Block Development Officer (Annexure 
3”). Towards the end of the said report 
the Block Development Officer has stated 
that the lands belonging to the petitioner 
are cultivable, buf there-is no arrange- 
ment for irrigation. According to learned 
counsel, the Block Development Officer, 
having reported that there was no ar- 
Tangement for irrigation; should not have 
stated that, in spite of that, the lands are 
of Class JII. In this connection learned 
counsel] placed Section 4 of the Act which 
fixes the ceiling area of different catego- 
ries of lands, Section.4 has been amend- 
ed from time to time, On the relevant 
date, by the Bihar Land Reforms (Fixa- 
tion of Ceiling Area and Acquisition of 
Surplus Land) (Amendment) Act, 1973 
(Bihar Act IX of 1973), Section 4 had been 
amended and after that amendment the 
ceiling had been fixed on the basis of six 
poe of lands, Section 4 reads as fol- 
ows: 


“4, The following shall be ‘the ceiling 
area of land for one family consisting of 
not more than five members for the pur- 
poses of this Act:— 

{a) Fifteen acres, that is, equivalent 
to 6.0705(?) hectares of land, irrigated or 
capable of being irrigated by flow irriga- 
tion work or tube-wells or lift irrigation 
which are constructed, maintained, im- 


proved or controlled by the Central or 
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the State Government or by a body cor- 
porate constituted under any law and 
which provide or are capable of provid- 

ing water for more than one season (here- 


inafter referred to as class I land), 


Explanation:— A land shall not be 
regarded as Class I land unless if fs cap- 
able of growing at least two crops in a 
year; or 

(b) eighteen acres, equivalent to 
7.2846 hectares of land irrigated by such 
private lift irrigation or private tube- 
wells as are operated by electric or die- 
sel power, and provide or are capable of © 
providing water for more than one season 
(hereinafter referred to as Class II land). 

“Explanation — Private lift irrigation 
or private tube-wells mean those which 
ere not constructed, maintained, improv- 
ed or controlied by the Central or the 
State Government or by a body corporate 
constituted under any law, or 

(c) twenty-five acres, equivalent to 
10.1175 hectares of land, irrigated or 
capable of being irrigated by works which 
provide or are capable of providing water 
for only one season (hereinafter referred 
to as Class HI land); or 

(d) thirty acres, equivalent to 12.141 
hectares of land, other than those refer- 
red to in clauses (a), (b), (c), (e) and 
(f) or land which is an orchard or used 
for any other ‘horticultural purpose 
(hereinafter referred to’ as class IV land), 
or 

(e) thirty-seven and a half acres, 
equivalent to 15.368 hectares of Diara 
land, or chaur. (hereinafter referee to as 
class V land), or 

(£) forty-five acres, daniyalent to 
18.211 hectares of hilly, sandy or other .- 
kind of land none of which yields paddy, 
rabbi or cash crop (hereinafter referred 
to as class VI land),” 


4, From a perusal of clauses (a) 
to (d) of Section 4 it appears that under 
clause (a) ceiling area has been fixed at 
15 acres in respect of lands which are 
irrigated or are capable of being irrigat- 
ed by flow irrigation work or tube-wells 
or lift irrigation which are constructed 
and maintained by Central or State Gov- 
ernment, or by any body corporate, which 
provide. or are capable of providing water 
for more than one season, Ceiling of 13 
acres under clause (b) has been: fixed in 


‘respect of lands which are irrigated by 


private lift irrigation or private tube- 
wells which are operated by electric or 
diesel power and provide or are capable 
of providing water for more than one 
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season. The cxplanation to clause (6) 
makes it clear that such irrigational faci- 
‘lities are those which.are not constructed 
or maintained by Central or the State 
Government or a body corporate; they 
are constructed and maintained by pri- 
vate individuals. Ceiling of 25 acres des- 
cribed in clause (c} and referred to -as 
class III lands include such lands which 
are irrigated or are capable of being ir- 
rigated by works which provide or are 
capable of poviding water for only one 
season, Lands which are not covered by 
any of clauses (a) to (c) or clauses (e) to 
(£) have been included in clause (d), and 
those lands have been referred to as class 
IV lands, On a plain reading it appears 
that class IV lands are those lands which 
are neither diara or sandy nor lands which 
have irrigational facility, maintained ei- 
ther by the Central or the State Govern- 
ment or by private individuals, 


5. Learned Counsel appearing for 
the State has submitted that even in ab- 
sence of irrigational facilities lands can 
be included in class III lands under clause 
(c) of Section 4, if it is “capable of be- 
ing irrigated by works which provide or 
are capable of providing water for only 
one season”, He further submitted that, 
if the lands are capable of being irrigat- 
ed, the petitioner cannot claim a higher 
ceiling merely because he is not availing 
of the opportunity of irrigating the lands 
in question, inasmuch as in that event 
the petitioner wants to derive benefit of 
his own inaction, On the face of it the 
argument seems to be attractive, but I 
shall immediately demonstrate that that 
is not the scheme of clause (c) of Sec- 
tion 4, : 


6. Clause (c) of Section 4.refers 
to lands which are capable of being irri- 
gated “by works which provide or are 
capable of providing water for only one 
season”, In the Hindi version of this 
clause the word “works” has been des- 
cribed as “Nirman”. On a plain reading 
also, the word “works” means some sort 
of construction of a permanent nature 
and it must be in existence on the date 
the ceiling is going to be fixed, If clause 
(c) is read in this light, the irresistible 
conclusion is that the ceiling of 25 acres 
can be fixed only in respect of lands which 
are being irrigated or are capable of be- 
ing irrigated by such irrigational works 
‘which are providing or are capable of 
providing water for one season, If such 
irrigational works are not in existence, in 
my opinion, there is no question of ap- 
plying clause (c) to such lands and re- 
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ferring to them as class III lands, In 
this connection I may point out that the 
word “works” has been used only in 
clauses (a) and (c); it has not been used 
in clause (b), which means that the legis- 
lature by the word “works” means some 
construction (Nirman) for providing irri- 
gation, which has been constructed and is 
being maintained by the Central or the 
State Government or a body corporate 
constituted under any law. In any case, 
mentioned in clause 
(c) -refers to the mode of irrigation 
mentioned in clauses (a) and (b), 
that is, flow irrigation works, tube-wells 
and -lift irrigation, which are constructed 
and maintained - by Central or the State 
Government or by a body corporate, or 
private lift irrigation or tube-wells which 
are operated by electric or diese] power. 
In other words, if some private individual 
is irrigating his ]Jand even twice a year, 
but by some other means of irrigation 
than those mentioned in clauses (a) and 
(b), then the lands in question will not be 
covered by clause (c) and they cannot be 
referred to ag class II lands. The said 
lands, in my opinion, will be covered by 
clause (d) and can be referred to as class 
IV lands, l 


7. So far as the facts of the pre- 
sent case are concerned, as I have already 
pointed out, the Block Development Off- 
cer, towards the end of his report, had 
stated that there was nọ means of irriga- 
tion available to the petitioner. In view 
of the said report, in my opinion, without 
further examination and verification, the 
learned Additional Collector should not 
have come to the conclusion that the 
lands are class IIJ lands. After recording 
the said finding, it was incumbent upon 
him to find out whether any irrigation 
work was in existence, which, though not 
providing irrigational facility, was none 
the less capable of providing water at 
least for one season to the petitioner, This 
aspect of the matter has been examined 
neither by the D.-C, L. R, nor by the Ad- 
ditiona! Collector, As such, J am left with 
No option ‘but to quash the two orders 
and to direct the respondent D, C. L, R. 
to hear the parties on the question of 
classification of the lands in question in 
the light of the observations made in this 
judgment. If it is held that no work is in 
existence which provides or is cap- 
able of providing water for only one sea- 


son to the petitioner, then he will.fix the 
ceiling on the lands belonging to the peti- 
tioner treating them as class IV lands, If, 


. 
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however, he takes a contrary view on the 
materials on record, then it will be open 
to him to treat the lands as class [II 
lands and to fix the ceiling accordingly. 
If necessary, the petitioner as well as 
the State should be given opportunity to 
adduce such evidence on the question as 
they may be advised, and the respondent 
D.C. L, R. ‘will also consider the report 
of the Block Development Officer (annex- 
ure 3”). 

. 8 On behalf of the petitioner a 
grievance has been made that two plots 
of land which were not mentioned in the 
Graft publication under Section 10 (2) of 
the Act were included in the final pub- 
lication while rejecting the objecticn filed 
on behalf of the petitioner. It has been 
submitted that the petitioner had no op- 
portunity to raise objection against the 
inclusion of those two plots. J have not 
examined this aspect of the matter in de- 
tail in view of the fact that the case is 
“being remitted for a fresh decision in ac- 
cordance with law, The respondent 
D. C. L, R. will also examine this as- 
” pect of the matter 
orders in accordance with law. 

9.. In the result, the application is 
allowed, the order of the respondent Ad- 
ditional Collector contained in Annexure 
“1” and the order of the respondent 
D. C. L. R, contained in Annexure “2” 
are hereby quashed and the case is sent 
back to the respondent Deputy Collector 
Incharge Land Reforms, Katihar for a 
fresh decision in accordance with law and 
in the light of the observations made 
above, In the circumstances of the case, 
there will be no order as to costs, . 


SHAMBHU PRASAD SINGH, J.:— 
I agree, The expression “works” in 
clause (c) of Section 4 of the Bihar Land 
Reforms (Fixation of Ceiling Area and 
Acquisition of Surplus Land) Act, 1961, 
must be a work of the kind referred to 
in clauses (a) and (b). It is not possible 
to give any other meaning to that expres- 
sion so as to include natural sources or 
other sources of irrigation not referred to 
in clauses (a) and (b).. It has already. 
been pointed out.by my learned brother 
N. P. Singh, J., that the word used, in 
Section 4 (c) — really (ga) — of the Act 


as originally passed in Hindi is “Nirman”. - 


In the official English translation the 
word “works” finds place only once in 
clause (a) and nowhere in clause (b), but 
in the Act as originally passed in Hindi, 
the expression “Nirman” has been used 
twice in clause (ka) and again once in 


clause (kha) which have been translated: 
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in official translation in English as clauses 
(a) and (b). Clause (d) covers all lands 
which are not covered by clauses (a), (b), 
(c), (e) and (f). Now clause (a) refers to 
certain works which are constructed, 
maintained, improved or controlled by the 
Centra] or the State Government or by 
a body corporate constituted under any 
law and which provide or are capable- of 
providing water for more than one sea-` 
son.. Clause (b) refers to works which 
are private and are operated by electric 
or diesel power and provide or are capa- 
ble of providing water for more than one. 
season. - Clause (c) refers only to such 
works which provide or are. capable of 
providing water for only one season, Now, 
if a meaning other than one as stated ear- 
lier is to be given to the expression 


. “works” in clause (c) so as to cover even 


natural or other sources of irrigation 
which are not covered by clauses (a) and 
(b), then if such natural sources or other 
sources provide or are capable of provid- 
ing water for only one season they will be 
governed by clause (c), but if they pro- 
vide or are capable of providing water for 
more than one season, then they will be 
governed by clause (d) as they will not 
be covered by any of the clauses (a), (b), 
(c), (e) and (f). It could not have been 
the intention of the legislature that such 
sources of irrigation if they provide or 
are capable of providing water for more 
than one season, the owner thereof should 
have 30 acres, but if they provide or aré 
capable of providing water for only one 
season, the owner thereof should 
have 25 acres only. This being the posi- 
tion the expression “works” in clause (c) 
must be given a meaning so as to refer to 
only such works which are mentioned in 
and covered by clauses (a) and (b). 
Petition allowed. 
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SHAMBHU PRASAD SINGH AND 
LALIT MOHAN SHARMA, JJ, 

Ramaswarup Narayan Sinha, Peti- 
tioner v, The Magadh University and 
others, Respondents. f 

Civil Writ Jurisdiction Case 
of 1974, D/- 14-3-1975. -~ | 

(A) Magadh University Act, 1961 (4 
of 1962), Section 21 (jj) (as amended in 
1974) — Powers of Syndicate to suspend 
a teacher —. “Criminal charge” — Mean- 
ing of for purposes of suspension, ‘ 

Under the last sub-clause of clause 
(ij) of Section 21 (as amended by Bihar 


No, 1632 
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Ordinance No, 167 of 1974) a teacher may 
be suspended if the “criminal 
made against him is of such a nature that 
on being found guilty he is likely to be 
(i) sentenced to a term of imprisonment 
or (ii) dismissed or discharged in a de- 
partmental enquiry. The word “criminal 
charge” in the last sub-clause must be 
so interpreted as to cover both these 
grounds, So interpreted it would mean 
a charge which has been reported to the 
police or a Magistrate. Therefore, be- 
fore a person is put under suspension, ex- 
cept when the matter has been reported 
to the police or Magistrate, the authority 
concerned must record a finding that there 
is a prima facie case against him, Where 
no prima facie case is established and no 
finding is recorded nor a “crimina] charge” 
made the order of suspension is liable to 
be quashed, (Paras 8, 9) 

B. C. Ghose, Surya Bhushan Pd. 
Singh and Sidheshwari Pd, Singh, for 
Petitioner; T, K. Jha (Standing Counsel 
No 2), S. N, Jha (J. C. to Standing Coun- 
se] No. 2), H. N. Sahay, Ali Muzaffar and 
Bhupendra Narain, for Respondents, 

SHAMBHU PRASAD SINGH, J.:— 
The petitioner, by this application under 
Articles 226 and 227 of the Constitution 
of India prays for quashing the notification 
{annexure 5 to the writ petition) placing 
him under suspension with effect from 
23rd of September, 1974, 10 A.M. copy 
whereof was forwarded to him by memo 
No. I Gen(1)3000/74-1956 ‘dated September 
21, 1974. The order of suspension was 
passed by the Vice-Chancellor (respon- 
dent No. 2) of Magadh University (respon- 
dent No, 1) and copy thereof was sent to 
the petitioner by the Registrar (respon- 
dent No, 3) of the said University. 

2. Shri Edal Singh, father of res- 
pondent No. 5, created a trust on 18th of 
April, 1919, and. Nalanda College, Bihar- 
sharif hereinafter” called ‘the College) 
was established in the year 1920, It was 
to be maintained out of the income of the 
properties of the Trust. Under the terms 
of the trust deed, the trustees had the 
sole authority to form the Governing Body 
of the College. In the year 1951, the 
college was affiliated to Bihar University 
and remained so till the :year 1961.. After 
the establishment and incorporation. of 
the Magadh University, the college ,-be+ 
came -affiliated to that University in the 
year 1962. The petitioner, as his case is, 
was appointed permanent Principal] of the 
college in the year 1961. In the year 1970 
the college became a constituent college 
of the said University, A registered deed 
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of agreement dated 8th of June, 1970, was 
entered into between respondent ‘No, 5 as 
the executor of the said trust and the 
Secretary of the college and the Registrar 
of -Magadh University for the purpose. 
One of the terms of the agreement was 
that the existing terms and conditions of 
the teachers and other employees of the : 
college would not be affected by the said 
conversion. 


3. The petitioner alleges that Shri 
Ram Raj Prasad Singh, the present Edu- 
cation Minister of the State of Bihar (res- 
pondent No. 6) hails from Nalanda Dis- 
trict and was ill-disposed towards the 
petitioner on account of some extraneous 
considerations, As soon as Shri Singh 
took charge as Education Minister on 30th 
of April, 1974, he made up his mind to 
get rid of the petitioner from the college. 
Under the influence of respondent No, 6, 
respondent No, 2 transferred the peti- 
tioner under a notification (Annexure 
“1”) Memo No. 956/G.1./dated 2-5-1974 
from the college to Magadh University as 
Professor-in-charge, Development, though - 
such post does not exist or existed, and 
ene Dr, N, C. Agrawal, Reader and Head 
of the University Department of Applied 
Economics and Commerce to the post of 
Principal of the college, As the post of 
Professon-in-charge, Development, was 
much inferior to that- of a Principal of a 
constituent college, on 8th of May, 1974, 
the petitioner made, a representation to 
respondent No, 2 against the order of his 
transfer but the latter kept quiet. On 
18th of May, 1974, respondent No, 2 sent 
a letter (Annexure “2”) to the petitioner 
through special messenger directing him 
to hand over charge of the office of Prin- 
cipal to Shri D. Chatterjee (respondent 
No.-4) and directing. the petitioner to 
join his new post by 21st of May, 1974. 
The petitionér then instituted title Suit 
No. 88 of 1974, on 21st of May, 1974, in 
the Court of Subordinate Judge, Bihar- 
sharif, challenging the notification of his 
transfer as illegal, void, mala fide, un- 
constitutional, without’ jurisdiction and 
violative of principle of natural justice. 
The petitioner further prayed for a per- 
manent injunction restraining the defen- 
dants of that suit (respondents ‘Nos. 2, 3, 4 


-and 5 of this writ petition) from. trans- 


ferring the petitioner from -the post of 
Frincipal of the cellege and also restrain- 
ing respondent No. 4 from taking over ` 
charge from the petitioner. The peti- 
tioner also made an application before the 
trial court for issue of an ad interim in- 
junction, The Subordinate Judge by his 


4 


1976 


order dated 21st of May, 1974, issued 
notices to respondents 2, 3 and 4 to show 
cause as to why ‘ad interim injunction 
should not be granted, He, however, did 
not- grant an ad interim injunction. Res- 
pondent No, 2 having come to know of 
the issuance of the show cause notice lost 
control over himself and out of anger 
immediately rushed to Biharsharif on 22nd 
of May, 1974 and from the camp there 
issued an order (Annexure ‘3”) disclos- 
ing therein that respondent No. 4 would 
be deemed to have taken over charge as 
acting Principal of the college with effect 
from the afternoon of 22nd of May, 1974. 
On 23rd of May, 1974, the petitioner 
brought to the notice of the trial court 
that respondent No, 2 was out to see, that 
the petitioner’s suit somehow or other 
became infructuous and again pray- 
ed for issue of an ad interim in- 
junction,..That court again did not is- 
sue ad interim injunction, Against the 
order dated 21st of May, 1974, passed by 
the trial court refusing to grant ad inte- 
rim injunction the petitioner appealed: to 
the District Judge, Patna. His appeal 
was numbered as Misc, Appeal No, 61 of 
1974 and the: District Judge after admit- 
ting the appeal, ordered the parties to 
maintain status quo as prevailing on 21st 
of May, 1974. The appeal was transfer- 
ted to the court of 4th Additional District 
Judge, Patna, for disposal, By his judg- 
ment and order dated 29th of July, 1974, 
the 4th Additional District Judge, Patna, 
allowed the appeal. As a result thereof 
the petitioner is still continuing as the 
Principal of the college, Respondent No. 
2 became all the more angry on account 


of the order of the appellate court, made 


it an issue of prestige and in order to feed 
fat his grudge. and teach a lesson to the 
petitioner, vindictively passed the: order 
of suspension against him which is under 
challenge in this writ application. 

4, One counter-affidavit has been 


filed on behalf of respondents Nos, 1 to 4 
and another on behalf of respondent No. 


6. Respondent No, 2 has also filed a se- ` 


parate counter-affidavit, In their coun- 
ter-affidavitg the respondents deny the 
charges of mala fide and vindictiveness 
and assert that the order of suspension 
passed against the petitioner is legal and 
valid, . ; . 

5. Mr, B, C, Ghose appearing on 
behalf of the petitioner urged the follow- 
ing three poirits:— 

(i) The order of suspension was bad 
as it was passed mala fide, 


‘it. 
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(ii) The Vice-Chancellor had no power 
to pass an-order of suspension against the 
petitioner and, therefore, the order was 
bad. . : z 

(iii) In any event, the order was 
wrong and illegal inasmuch as there was 
nothing there to indicate that any prima 
facie case was made out against the peti- 
tioner, : 

6. Learned counsel appearing on 
behalf of the respondents contended that 
the allegations made in the writ applica- 
tion did not establish mala fide and there 
was power in respondent No, 2 to pass 
the order of suspension against the peti- 
tioner as Section 21 of the Magadh Uni- 
versity Act, 1961 (Bihar Act 4 of 1962) 
has been amended by an Ordinance, Sec- 
tion 7 whereof adds a new clause (jj) to 


T; Clause (jj) of Section 21 of the 
said Act reads as follows:— 

“*(jj) shall have power to suspend a 

teacher of a college or University where 
there is prima facie case against him or 
where he has been arrested and has been 
refused bail and committed to prison or 
where criminal charge made against him 
is such that on being found: guilty he is 
likely to be sentenced to a term of im- 
prisonment or dismissed or discharged in 
a departmental enquiry.” 
According to Mr. Ghose, the Ordinance 
was ultra vires, but even if it was intra 
vires, no order of suspension under cl, (jj) 
could be: passed unless a prima facie case 
was established. On the other hand, 
learned counsel for the respondents main- 
tained that under the last part of clause 
(jj) an order of suspension could be pass- 
ed even if prima facie case was not ésta- 
blished. 


8. It would thus appear that the 
controversy between the parties is as to 
the interpretation of the last sub~clause 
of clause (jj), namely, “or where crimi- 
nal charge made against him is such that 
on being found guilty he is likely to be 
sentenced to a term of imprisonment or 
dismissed or discharged in a departmental 
enquiry”. It is not in dispute that the case 
of the petitioner ig not covered by the 
first two sub-clauses of cl, (jj), for neither 
there is a finding that a prima facie case 
has been established against him nor he 


- has been arrested and has been refused 


bail and committed to prison. Mr, B. C. 
Ghose, submitted that the expression ‘cri- 
minal charge’ in the last sub-clause must 
mean a charge in respect of which a first 
information has been lodged or a petition 
of complaint filed or cognizance other- 
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wise taken, According to learned coun- 
se] for the respondents, the expression 
means a charge or allegation criminal in 
nature irrespective of the fact whether a 
first information has been lodged or a 
petition. of complaint filed or cognizance 
otherwise taken relating to it. Reliance 
was placed on the expression “or dismiss- 
ed or discharged in a departmental en- 
quiry” and it was submitted that dismis- 
sal or discharge in a departmental en- 
quiry can take place even when the mat- 
ter has not been reported to police or 
magistrate. In my opinion, there is sub- 
stance in the contention of: Mr. Ghose. 
Under last sub-clause of clause (jj) a tea- 
cher may be suspended if the criminal 
charge made against him is of such a 
nature that on being found guilty he is 
likely to be (1) sentenced to a term of im- 
prisonment or (2) dismissed or discharged 
in a departmental enquiry, ‘Criminal 
Charge’ must be-given a meaning to cover 
both types of cases, If it is given a mean- 
ing as contended- by learned counsel for 
the respondents, then it cannot cover 
cases of suspension on the ground that 
there is likelihood of the teacher being 
sentenced to a term- of imprisonment, 
whereas if it is given an interpretation, 
as put upon it by learned counsel for the 
petitioner, it may cover cases of suspen- 
sion on both the grounds, namely, (1) 
likelihood of the teacher being sentenced 
to a term of imprisonment or (2) likeli- 
hood of his being dismissed or discharged 
in a departmental enquiry. It is now 
wel] established by authorities that even 
if a criminal charge fails in a court of 
— law, a delinquent may be punished.in a 

departmental enquiry. It. would be 
against the recognised canons of construc- 
- tion to give the expression ‘criminal 
charge’ two different meanings for the 
purposes of maintaining suspension on 
the two grounds mentioned in the last 
sub-clause. 


"9, It also cannot be contended 
that an interpretation of the expression 
‘criminal charge’, as held in the preced- 
ing paragraph, will in any way amount to 
curtailment of the powers of the autho- 
rity in respect of suspension in appro- 
priate cases. The authority can pass an 
order of suspension against.a teacher even 
in cases where the matter has not been 
reported to the police or magistrate, but 
in such cases it must record a finding that 
in its opinion there is a prima facie. case 
against the teacher to bring the suspen- 
sion under the first sub-clause of clause 
(jj). Undoubtedly suspension affects a 


` 
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person. Not only his reputation is affect- 
ed but generally when a person ig suspend- 
ed, he is not given his. full emoluments 
but only a subsistence allowance. There- 
fore; it appears proper and desirable that, 
before a person: is put under suspension, 
except when the matter hag been reported 
to police or magistrate, the authority must 
record a finding that there is a, prima 
facie case against him. The interpretation 
put upon the last sub-clause of clause (jj) 
by learned counsel-for the petitioner also 
appears appropriate, for, the second sub- 
clause and the last sub-clause when read 
together indicate that both of them re- 
late to cases where the matter has been 
reported to police or magistrate. Once 
the matter ig reported to police or ma- 
gistrate and the teacher is arrested, re- 
fused bail and committed to prison, he 
will be suspended under the second sub- 
clause, but in cases which are not cover- 
ed by the second sub-clause, namely, 
when he is not arrested at all or arrested 
but not refused bail, he may be suspend- 
ed under the last sub-clause. f 

10. As the writ application must 
succeed on the third ground urged on 
behalf of the petitioner, I do not consider 


it necessary to examine the other two 
points raised on his behalf, 
11. In the result, the application 


is allowed and the notification (Annexure 
"5”) placing the petitioner under suspen- 
sion with effect from 23rd of September, 
1974, is quashed. In the. circumstances of 
the case, there will be no order as to 
costs. ; : ¢ 
LALIT MOHAN SHARMA, J.:— I 
agree, R 
Petition allowed. 
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HARI LAL AGRAWAL AND S. K. 
CHOUDHURI, JJ. ` 

Mosaddi Singh, Petitioner v. The 

State of Bihar and others, Respondents. 
Civil Writ Jurisdiction Case No, 330 
of 1973, D/- 26-2-1976. ` 
(A) Bibar and Orissa Public Demands 
Recovery Act (4 of 1914), Section 3 (6) 
and Schedule. 1, Clauses . (3) and (4) — 
Bengal Ferries Act (1 of 1885), Sections 
9 and 12 — Public Demand — Auction of 
sairat — Required amount not deposited 
— Approval not given and. no contract 
executed — Balance of bid amount can- 
not be recovered under certificate pro- 
ceedings. i 
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‘In an auction with regard to the set- 
tlement of -the Sairat of Sukumarpur 
Ghat,.the petitioner was the highest bid- 
der, "He deposited certain amount ‘on ac- 
ceptance of bid but it was less than fifty 
‘per cent. of the total bid amount which 
‘was required to be deposited under the 
terms, Consequently the petitioner was 
neither given any Parwana nor the State 
or any representative of the State enter- 
ed into any agreement with him as was 
required in accordance with the Notifica- 
tion, There was a re-auction of the said 
ghat by a fresh notification A demand 
_for the balance of the bid amount with 
the petitioner was made and certificate 
preceeding started, 


Held that the amount could not be 


- recovered as public demand under certi- 
ficate procedure, (Para 9) 
The amount sought to be recovered 
does not come under Schedule 1, Clauses 
(3) and (4) of the Act of 1914. Section 12 
of Benga] Ferries Act also does not ap- 
; ply. Thugs in the absence of a completed 
contract in the case, and in the absence 
ci any provision making the unpaid ba- 
Jance bid amount a ‘public demand’ the 
amount is not recoverable by a certificate 
proceeding, . (Para 9) 
Cases Referred: Chronological Paras 
(1958) ILR 37 Pat 302=1958 Pat LR 17 8 
Rama Kant Verma and Miss Ranjit 
Chattha, for Petitioner; Mohammad Kha- 
leel and Akhileshwar Prasad Singh, for 
Respondents, 

S. K. CHOUDHURI, J.:— This writ 
application is filed for quashing the cer- 
tificate (Annexure ‘10’) including the cer- 
tificate proceeding, a copy of the order 
sheet of which has been made as Annex- 
ure ‘11’ to the writ application, The cer- 
tificate was filed by the Anchal Adhikari 
of Raghopur (Respondent No. 2) against 
the petitioner, for realisation from the 
petitioner of an amount of Rs. 25,917.37 
Paise, being the balance of the bid amount 
for the settlement of the Sairat of Suku- 
marpur Ghat. ; 5 

2. In order to appreciate the points 
raised in this case, it is necessary to state 
the relevant facts, which.are as follows: 
An. auction took place on the 2ist of 
March, 1969, with: regard to the settle- 
‘ment of the Sairat of Sukumarpur Ghat, 
which was held by Respondent No, 2, The 
highest bidder was the petitioner, who 
bid the said auction for an amount. of 

` Rs. 21,100/- only. It is said that after 
the aforesaid auction, when the hammer 


* Was knocked down, a sum of Rs. 7,275/- . 


was. deposited by the petitioner with the 
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Anchal Adhikari, According to the terms 
of the notification, by which invitation 
was made to the public for the auciion cf 
the Ghat in question, fifty per cent. `of 
the total bid money was required to be 
deposited immediately by the highest bid- 
der with the fall of the hammer, Ac- 
cordingly, a prayer was made by the 
petitioner for time ta deposit the balance 
of the fifty per cent. amount, i.e., Rupees 
7,275/. within one week, But, it appears 
that Respondent No, 2 did not grant any 
time to the petitioner and accordingly the 
record was sent to the Deputy Collector 
Incharge Land Reforms, for approval, as 
appears from the report-of the Anchal 
Adhikari a copy of which has been made 
Annexure ‘2’ to th? writ application, This 
statement is also supported by the coun- 
tet-affidavit which has been filed on be- 
half of the State of Bihar, Respondent 
No. 1, wherein it has been specifically 
stated in Paragraph No. 4 that one week’s 
time was prayed for, for deposit of the 
twentyfive per cent of the bid amount, 


- which was rejected and in-the meantime 


the records were forwarded’ to the Sub- 
divisional Officer, Hajipur, for obtaining 
approval of the settlement of the compe- 
tent authority, The report (Annexure 
‘2’), which I have already mentioned, 
shows that the competent authority in 
this case was the Deputy Collector In- 
charge Land Reforms, 

3. It appears that the petitioner 
could not deposit the aforesaid twenty- 
five per cent. of the bid amount, but 
merely deposited a further amount of 
Rs. 1,500/- on the 30th’ March, 1969, As 
no further deposit was made, it appears 
that the petitioner was neither given any 
Parwana nor the State or any representa- 
tive of the State entered into any agree- 
ment with him, as was required in ac- 
cordance with the Notification (Annexure 
‘1’). ie 

4, Thereafter a report was sub- 


‘mitted by the Anchal Adhikari (Respon- 


dent No. 2) dated the 2nd July, 1969, stat- 
ing therein that the petitioner was not in 
a position to realise any toll as some in- 
fluential persons of that area were illegal- 


‘ly realising tolls and preventing the peti- 


tioner, He recommended that the settle- 
ment of the petitioner be cancelled and 
te-bid be held of ‘the. Ghat in question. 
Accordingly, the authorities decided ` to 
re-auction the said Ghat by a fresh Noti- 
fication dated the 15th September, 1969, 
which has been made Annexure ‘6’ to the 
writ application, In pursuance of the said 
Notification, the bid was held on the 23rd 
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September, 1969, and the bid was knock- 
ed down in favour of the highest bidder 
for an amount of Rs. 3,600/-, for the pe- 
riod from 23rd September, 1969, to 31st 
March, 1970. The order sheet of that 
date,. namely, the 23rd September, 1969, 
is made Annexure ‘8’ to the writ applica- 
tion, which further shows that the auc- 
tion purchaser, one Somari Rai, deposit- 
ed the entire amount and the records 
were thereafter sent to the Deputy Col- 
lector Land Reforms for approval, It ap- 
pears that in the meantime demand for 
the balance of the bid amount at which 
the petitioner’s bid was knocked down, 
was made from the petitioner, but it 
seems that that was not complied with. A 
requisition was accordingly filed by the 
„Anchal Adhikari under Section 5 of the 
Bihar and Orissa Public Demands Reco- 
very Act, 1914, (hereinafter referred to, 
in short, as the Act). On the said requi- 
sition having been filed by the Anchal 
Adhikari, the Certificate was signed, which 
is made Annexure ‘10’ to this writ applica- 
tion, as aforesaid, The said certificate 
shows that it was for realisation of the 
principal amount of Rs, 21,825/-, and in- 
terest Rs, 4,092.37, making the total 
amount at Rs, 25,917.37, It appears from 
this certificate that the initial amount of 
twentyfive per cent., which was deposit- 
ed by the petitioner, had been deducted 
from the original bid amount made by 
the petitioner, Subsequently, by an 
order dated the 9th March, 1973, the Cer- 
tificate Officer, issued a Body Warrant for 
the arrest of the petitioner in the. said 
certificate case. The said order has been 
made part of Annexure ‘ll’ to the writ 
application. 


5. A counter-affidavit has been 
filed on behalf of the State of Bihar, Res- 
pondent No. 1. In the said counter-affi- 
- Gavit it has inter alia supported the ac- 
tion taken by the Certificate Officer and 
also alleged that the dues are recoverable 
under the certificate procedure. As I 
have already indicated above, in the said 
counter-affidavit it is also stated that 
after the one-fourth amount was deposit- 
ed and for the rest one-fourth time was 
prayed for by the. petitioner, which was 
rejected by the Anchal Adhikari (Respon- 
dent No, 2), records of the said case were 
sent to the Sub-divisional Officer, Hajipur, 
for obtaining approval of the said auc- 
tion by the competent authority. The 
State has also admitted that the petitioner 
did not deposit fifty per cent. of the 
amount as was required under the Notifi- 
cation (Annexure ‘1’), which was one of 
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the conditions which the highest bidder 
was required to comply. It has also been 
admitted that the petitioner did. not exe- 
cute any agreement, nor any Parwana 
was issued to him. The fact that the 
said Ghat was re-settled with another per- 
son on the 23rd September, 1969, was 
also not disputed, £ 


6. Mr, Rama Kant Verma, learned 
Counsel appearing on behalf of the peti- 
tioner, contended that the amount, which 
is mentioned in the certificate (Annexure 
10’), not being a public demand, is not 
recoverable . under the procedure laid 
down in the Act. He contended that the 
State may have any other remedy, but 
the said amount cannot be realised in the 
way it is intended to be realised, He 
further contended that there being no 
completed contract between the: petitioner 
and the State, the amount cannot be 
realised under the certificate- procedure. 


7. In order to appreciate the 
arguments -put forward by Mr, Verma, it 
is necessary to refer to the definition of 
‘public demand’ as’ given in sub-sec, (6) ~ 
of Section 3 of the Act, which reads: ag 
follows:— 

“‘Public demand” means any arrear 
or money mentioned or referred to in 
Schedule I, and includes any interest 
which may, by law, be chargeable there- 
on up to the date on which a certificate 
is signed under Part II.” 

Referring to Schedule I, which is men- 
tioned in the definition of ‘public demand’, 
one finds that there are 15 clauses given © 
in the said Schedule. Our attention was 
drawn to clauses 3 and 4 of the said 
Schedules, Under Clause 3, an amount 
which is declared by any law to be reco- 
verable as arrears of revenue or land re- 
venue or by the process authorised for 
the recovery of arrears of revenue or of 
the public revenue or of Government re- 
venue can be recoverable as a public de- 
mand, Under Clause 4, any money which 
is declared by any enactment for the time 
being in force, to be a demand or public 
demand, or recoverable as arrears of a 
demand or public demand, or as a de- 
mand or public demand, is recoverable 
under the certificate procedure, There is 
another item in Clause 4 which says that 
any money which is recoverable under 
the Bengal Land Revenue Sales Act, 1868, 
is also recoverable as a public demand. 
Several other amounts payable under 
different Acts have’ subsequently been 
added in the Schedule. It has not been 
pointed out to us by the. learned Counsel 
for the State as to under what provision 
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of law the amount in the present case has 
been sought to be recovered as a public 
demand under the certificate procedure. 
Learned Counsel for the State merely re- 
ferred to Clauses 3 and 4 of the First 
Schedule, to which a reference I have al- 
ready made, It is manifest that the 
amount in question does not come under 
any of those clauses, We asked learned 
Counsel for the parties a9 to whether 
there is any Act which governs the Ghat 
in question, But neither party referred 
to us any Act. We ourselves looked into 
the Bengal Ferries Act, 1885 (Bengal Act 
I of 1885), and, found that it applies to 
the Sairat in question, The relevant pro- 
visions of the Act are contained in Sec- 
tions 9 and 12 of the said Act, Under 
Section 9, a provision has been made for 
leasing out the tolls of any public ferry 
by public auction on such terms as the 
District Magistrate, with the approval of 
the Commissioner, may direct, This sec- 
tion further. makes a provision for exe- 
cuting a contract, setting forth the condi- 
tions on which the tolls of such public 
ferries are: to be leased. Section 12 
makes a provision for recovery of arrears 
of dues payable by the lessees of the 
tolls of a public ferry on account of the 
lease, as a public demand, Except the 
aforesaid Section 12, there is no other 
provision which makes any other demand 
a ‘public demand’ recoverable under the 
certificate procedure. Thus in my opin- 
ion, the amount in the present case, which 
is sought to be. recovered by certificate 
procedure does not come within Section 12 
of the Bengal Ferries Act, No provision 
has been shown to -us ať the 
Bar under which the said amount 
has been made or declared to be a ‘public 
demand’, recoverable under the certificate 
procedure, In that view of the matter, I 
hold that the balance of the bid amount, 
which ig intended to be recovered by 
certificate’ procedure, is not a ‘public 
demand’, and recoverable as such, 


8. Reference was made to S, A. 
Mannan v. State of Bihar, ( (1958) ILR 37 
Pat 302) by learned Counsel for the peti- 
tioner for the proposition that if there has 
been no completed ‘contract between the 
parties then the bid amount cannot be 
realised by a certificate proceeding. -It 
was a case of auction of a Khas Mahal 
Hat, .In that case, the highest bidder 
failed to deposit .one fourth of the bid 
money, which was required to be deposit- 
ed by him as security amount, . Subse- 
quently, the Hat, was re-auctioned for a 
sum of Rs, 1,200/-, and, thereafter, a cer- 
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lificate was taken out for realisation of 
the balance amount between the first and 
the second bid against the petitioner of 
that case. It has been held, relying upon 
Clause 7 of the First Schedule to the Act 
that the interest which was auction sold 
was an interest created in the land and . 
as such a registered document was neces- 
sary. It further held that as the peti- 
tioner of that case failed to deposit the 
required security amount and the Hat 
was re-auctioned, his bid was not ac- 
cepted, and, therefore, there was no com- 
pleted contract in favour of the petitioner. 
In that view of the matter, their Lord- 
ships quashed the certificate proceedings 
of that case, holding that the amount was 
not recoverable in‘a certificate proceed- 
ing. 


9. In the present case, I have al- 
ready indicated above, that there was no 
completed contract between the parties, 
and the petitioner neither deposited the 
fifty per cent, of the amount as was re- 
quired by Annexure 'l’, referred to above, 
nor the petitioner was given possession of 
the Ghat, nor was he given any Parwana. 
It is also admitted that the records of the 
case were sent for final approval to the 
Deputy Collector Incharge Land Reforms, 
and it also appears that thereafter there 
was a re-Guction of the Ghat in question 
in favour of one Somari Rai, It has not 
been shown to us that any approval was 
given to the bid made by the petitioner 
and a concluded contract was arrived at. 
In that view of the matter, it has to be 
held that in the absence of a completed 
contract in the. present case, and in the 
absence of any provision making the. un- 
paid balance bid amount a ‘public de- 
mand’ the amount is not recoverable by 


a certificate proceeding and, therefore,| - 


the certificate (Annexure ‘'10’) and the 
certificate proceeding are illegal and with- 
out jurisdiction. 

10. In the result, the application 
is allowed, The certificate (a copy of 
which is Annexure ‘10’), and the certifi- 
cate proceedings (a copy of the order 
sheet of which is Annexure '11’), pending 
in the court of the Certificate Officer, 
Hajipur, are quashed, Let writs issue ac- 
cordingly. In the circumstances of the 
case, I do not propose to make any order 
as to costs, 


H, L. AGRAWAL, J.:— I agree. 
i Petition allowed. 
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HARI LAL AGRAWAL AND S. K. 
CHOUDHURI, JJ. 
Shree Alok Kumar Agrawal and 
others, Appellants v. The State of Bihar 


` and another, Respondents, 


` 


-Article 348 is not.meant to satisfy. 


age alone, 


A, F. 0. O. No. 31 of 1976, D/- 22- 3- 
1976. TE 

(A) Bibar Public Land Encroachment 
Act: (15 of 1956), Section 11 (as amended 
by Bihar Ordinance (210 of 1975)—Hindi 
version of Ordinance published on 5-12- 
1975 -—- Proceedings in question instituted 
on.. 8-12-1975-— Appeal -against order 
pessed under Section 6 filed before High 
Court -— Not maintainable. (Ibid, Section 
6; Constitution of India, Article 348). 


- As the Hindi version of the Bihar 
Public Land Encroachment (Amendment) 
Ordinance (210 of 1975) was admittedly 
published in Bihar Gazette on 5-12-1975 
and the English version on 22-12-1975, 
the Ordinance came “into operation on the 
day on which the assent thereto of the 
Governor” was “first published in the 
official Gazette”. ie. on 5-12-1975. by 
virtue of Section 6 (la) (ii) of the Bihar 
and Orissa General Clauses Act, 1917. It 
is not disputed that the Bihar Legislature 
has prescribed Hindi in Devanagari script 
as the language for use in Bills, Acts, 
Ordinances and other matters as provided 
in first part of Clause (3) of Article 348 
of the Constitution, The. only purport of 
Clause (3) of Article 348 is to - authorise 
the use of Hindi as the official language 
of a State and although notwithstanding 
a State law adopting Hindi or regional 
languages for the official purposes of a 
State, English ‘can be continued to be 


` used for such’ purposes until there is an 


express legislative provision against such 
use,. By no stretch of imagination it can 
be lawfully contended that the publica- 
tion of the English translation is a condi- 
tion precedent for the enforcement of any 
Act ‘or Ordinance, etc., made.in the State 
language, The only consequence ‘of the 
absence of an English translation will be 
that. there will be. no authoritative text. 
but on that account it cannot be held that 
in the absence of the publication of the 
authoritative translation, the Ordinance 
itself will not be effective. The English 
translation provided under clause (3) of 
the 
requirement of ‘clause (Í) that such’. an 
Ordinance. must be in the English Langu- 
AIR 1957 „Madh Bha 26 and 


BT/HT/C774/76/VSS - ` 


Alok Kumar v. State (H.-L. Agrawal J.) 


A. L.E. 


AIR 1975 Pat 295, Rel. on. 

- . (Paras 4, 6, 7) 
Where, on 8-12-1975, when the pro- 
ceeding in question was initiated against 
the appellants by the Sub-divisional Ma~- 
gistrate, the Bihar Public Land Encroach- 
ment Act 1956, had already been amend- 
ed by the Amending Ordinance, thereby 
prescribing different forum for appeals 
against the orders passed under Section 
6 of the Act and thus taking away the 
appellate jurisdiction of the High Court, 
it was held that no. appeal lay to High 

Court against the impugned order. 
_ (Para 9) 
Cases Referred: Chronological Paras 
AIR 1975 Pat 295 = (1976) 12 Co-op LJ 
44 8 
AIR 1957 Madh Bha 26 = Madh Bha LR 
1956 Civil 819 8 


Basudeva Prasad, Radha Mohan .Pra~ 
sad and Mrs, Renuka Sharma. for Appel- 
lants; Ram Balak Mahto, Govt, Pleader 
No, 4, for Respondents, , : 

H. L. AGRAWAL, J.:— This Mis- 
cellaneous Appeal filed under Section 11 
of the Bihar Public Land Encroachment 
Act (Act 15 of 1956); is against an order 
dated the 9th of January, 1976, of the 
Sub-divisional Magistrate, Begusarai. 
When it.was placed before us under the 
heading “Under Order 41, Rule 11, Civil 
Frocedure Code”, a question arose. as to 
whether the appeal would still lie to this 
court in view of the Bihar Public, Land 
Encroachment (Amendment) Ordinance, 
1975 (Bihar Ordinance No. 210 of 1975), 
by which the old Section 11 providing for 
appeals has. been substituted by a new 
section, thereby taking away, the appel- 
iate jurisdiction of this Court, ' 

2. According to the old Section 
11, an appeal against the final order of 
the Collector of a district lay to the High 
Court if the valuation of the subject-mat- 
ter was Rs. 10,000/- or above, and in 
other’ cases, to the District Judge, Ac- 
cording to the amendment brought’ in by 
the Ordinance’ an appeal has now been 
provided to the Collector of- the- district 
it the order in question is passed by any 
officer other than the Collector, and to 
the Commissioner of the Division, if -such 
an order is passed by the Collector of the 
District, The Ordinance is dated the 4th: 
December, 1975. Its ‘Hindi version was- 
published in the Bihar Gazette on the 5th- 
Becember: 1975, (Extraordinary), but its’ 
English translation was published on ° the: 
22nd December, 1975: A question, ' there-: 


fore, arises as to whether in view’ of thei 


amendment of Section 11 of the Act, tak-’ 


1976. 
8. In the case.of Raichand Ami- 
chand v, Sanchalak Gramodhar, (AIR 


1957 Madh Bha 26) it was observed as 
follows: 


“The mandatory provisions in clause 
(b) of Article 348 (1) providing for the 
use of English language is intended only 
for the limited purposes of having the au- 
thoritative text, It does not forbid laws 
being passed in languages other than Eng- 
lish. It only requires that the. authorita- 
tive text of the law shall be in English. 
This also has been relaxed :in respect of 
the State laws by authorising the State 
Legislatures by clause (8) of Article 
348 of the Constitution to prescribe . any 
other languages in use in the State for 
the purposes of clause (1) (b) of the said 
Article. By clause. (3) it is provided that 
if an English translation of the laws made 
by the Legislature or of the rules framed 
by the Government is published under 


the authority of the Rajpramukh, it shall — 


also be recognised as an authoritative 


English text for the purposes of Article 
348 (1) by”. 
The above observation was recently 


quoted with approval by a Bench of this 
court in the case of Mathura Prasad Singh 
v, State of Bihar, (AIR 1975 Pat 295) in 
which case the vires of the Bihar Co-ope- 
rative Societies (Second Amendment) Or- 
cinance, 1975, (Bihar Ordinance No, 35 of 
1975) which replaced the Bihar Co-opera- 
tive Societies (First Amendment) Ordi- 
nance, 1974 (Bihar Ordinance No, 173 of 
1974) was under challenge, The situation 
in that case was that the English transla- 
tion of the impugned Ordinance was not 
published, and that was one of the grounds 
of challenge, namely, that the English 
translation having not been published, 
there was no authoritative text of the Or- 
dinance, and in the absence of the said 
publication, the Hindi version must be 
deemed to be non est, This contention 
was repelled by this court on considera- 
tion of a large number of decisions, It 
was very clearly held by this court in the 
said case that all ordinances made in 
Hindi, where the Legislature has so au- 
thorised, will be a valid piece of legisla- 
tion even without its English translation. 
I feel myself in respectful agreement with 
the above view. As all the relevant de- 
cisions on the point have been noticed by 
this Court in the above decision, I do not 
feel any necessity to refer to those cases 
and unnecessarily lengthen this order. 

9. From the discussion in the fore- 
going paragraphs, it is manifest that on 
8-12-1975, when the proceeding in ques- 


Sheopujan v. Bhanu 


„promised to be paid in future. 
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tion was initiated against the appellants 
by the Sub-divisional Magistrate, Begu- 
sarai the Bihar Public Land Encroach- 
ment Act, 1956, had already been amend- 
ed by the Amending Ordinance aforesaid, 
thereby prescribing different. forum for 
appeals against the orders passed under 
Section 6, of the Act and thus taking 
away the appellate jurisdiction of this 
court, It must, therefore, be held that no 
appeal lies to this court against the im- 
pugned order. 

10. Before parting with the case. 
I would like to make it clear tha: the 
order of dismissal of this appeal is being 
passed only on the question of its main- 
tainability without in any way applying 
our mind to its merits, 

11. In the result, this appeal is 
dismissed, 

S. K. CHOUDHURY, J.:— I agree, . 

Appeal dismissed, 


AIR 1976 PATNA 395 


HARI LAL AGRAWAL, J. 


Sheopujan Tanto and another, 
pellants v. Bhanu Tanto, Respondent, 

A, F. A, D, No, 411 of 1973, D/- 7-11- 
1975.* 

(A) Specific Relief Act (1963), Section 
16 (c) — Contract for sale — Suit for 
specific performance of contract — Aver- 
ments in plaint —- Whether necessary 
averments lacking — (T, P. Act (1882), 
Section 54), i 

Clause (c) of Section 16 does not pro- 
vide that the plaintiff for specific per- 
formance of a contract must state and 
prove that he has been ready and willing 
to perform the essential terms of the 
contract to be performed by him from the 
very days of the contract itself. In Ex- 
planation (ii) to this clause, it has been 
made clear that the plaintiff must aver 
performance, of or readiness and willing- 
ness to perform, the contract according to 
its true construction, (Para 4) 

The price ig an essential ingredient 
for all transaction of sale and in the 
absence thereof, the transfer is not a sale. 
It is true that the price need not be paid 
in cash and it could be paid in part or 
In the de- 
finition of “a contract for the sale” in 
Section 54 of T, P, Act the expression “on 
terms settled between the parties” de- 
finitely contemplates that the basic in- 


Ap- 


*(From decision of N. Sharan, Addl, Sub. 





J., Ist Court, Arrah, D/- 19-6-1973.) 
DT/IT/B46/76/CWM 


` singly, on 13-11-1963, an agreement 
: -gale was executed by the defendant in 


` fixed, but: the 
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gredient and element for transferring the 
ownership of a property by a vendor, 
namely, “in exchange for a price” must 
be settled, Until this is done, the terms 
of the contract for sale cannot be said to 
be settled between the parties, (Para 6) 


The plaintiff agreed to purchase the 
suit land from. the defendant and; accord- 
for 


. favour of the plaintif. At that time, 
however, the price of the land was not 
parties agreed that the 
price would be. fixed by one. S and both 
the parties would accept his decision. A 
sum of Rs, 500/- was paid by the plain- 
tiff at the time of the execution of the 
agreement for sale itself to the defendant. 
S fixed the price of the land at Rs. 4,000/- 
on 16-4-1964 which was accepted by both 
the parties. A further sum of Rs. 520/- 
was paid on that very day, i.e., 16-4-1964, 
by the plaintiff to defendant. In this 
way, a sum of Rs. 1,020/- was received by 


the defendant No. 1 in advance towards. 


the consideration, It was further alleged 
that the defendant evaded the execution 
of the sale deed whenever the plaintiff 
requested him to go to a scribe and ulti- 
mately on 20-4-1964 flatly refused to 
-execute the same, The suit for specific 
performance was filed immediately there- 
after. . 


Held, that the plaint did not in any 
way lack in making the necessary aver- 
ments regarding the plaintiffs readiness 
and willingness to perform the essential 
terms of the contract on his part, where- 
by he was not entitled to enforce his re- 
medy for specific performance of the 
contract within the meaning of Section 
16 (c). AIR 1928 PC 208 and AIR 1965 
Pat 211 and AIR 1967 SC 868 and AIR 
1968 SC 1355 and AIR 1970 Orissa 161, 
Distinguished. (Para 5) 

It was not correct to say that there 
should have been a further averment in 
the plaint by the plaintiff showing his 
readinenss and willingness to perform his 
part of the contract from the date of the 
contract itself, namely, 13-11-1963, the 
cate when the agreement ‘for sale was 


executed, (Para 5) 
Cases Referred: Chronological Paras 
AIR 1970 Orissa 161 7 


AIR 1968 SC 1355 = (1968) 3 SCR 648 7 
AIR 1967 SC 868 = (1967) 1 SCR 227 7 
AIR 1965 Pat 211 at 
AIR 1928 PC 208 = 55 Ind App 360." 7 


. Kailash Roy, Kamlapati Singh and 
Sheo Kumar Singh, for.Appellants; Jugal 


Sheopujan v. Bhanu (H. L Agrawal J.) 


“Kishore Prasad and Rajendra 


A. ER. 
Kishore 
Prasad, for Respondent, 

JUDGMENT:—. This second appeal 
by the defendants arises out of a suit for 
specific performance of a contract for sale 
of certain agricultura] lands. 


2. The relevant facts of this case, 
which are not in dispute, are that the 
plaintiff agreed to purchase the suit land 
from the defendant No, 1 and, according- 
ly, on 13-11-1963, an agreement for sale 
(Ext, 4) was executed by the defendant 
No, 1 in favour of the plaintiff. At that 
time, however, the price of the land was 
not fixed, but the parties agreed that the 
price would be fixed by one Sarda Narain 
Singh and both the parties would accept 
his decision, A sum of Rs, 500/- was paid 
by the plaintiff at the time of the execu- 
tion of the agreement for sale itself to 
the defendant No. 1. The land was ` in 
mortgage of one Ishardaya] Sah by a re- 
gistered deed of mortgage dated 25-6-1961- 
for a consideration of Rs, 2,000/-, Sarda 
Narain Singh took some time to make 
verification and inspection of the suit land 
‘and ultimately fixed the price of the land 
at Rs, 4.000/- on 16-4-1964 which, as al- 
ready said above, was accepted by both 
the parties, It was agreed that the 
amount of the mortgage debt would be 
left in deposit with the plaintiff for re- 
demption of the aforesaid mortgage bond. 
A further sum of Rs, 520/- was paid on 
that very day, ie, 16-4-1964, by the 
plaintiff to defendant No. 1. In this way, 
a sum of Rs, 1,020/- was received by the 
defendant No. 1 in advance towards ‘the 
consideration, The: balance of the’ consi- 
deration was to be paid at the time of 
exchange of the equivalents after the 
execution and registration of the sale deed. 
According to the further case of the plain- 
tiff as stated-in the plaint, the. defendant 
No, 1 took a further sum of Rs, 96/- on 
16-4-1964 itself for purchasing the requi- 
site stamps for execution of the sale deed, 
which was also purchased by defendant 
No. 1 and handed over to the plaintiff, It 
has been further stated in the plaint that 
in the meantime the defendant No, 1 went 
under the influence of some designing and 
interested persons and: evaded the-execu- 
tion of the sale deed whenever the plain~ 


tiff requested him to go to a scribe and 


ultimately on 20-4-1964 flatly refused to 
execute the same, The suit in question 
was filed immediately thereafter on 16-5- 
1964 and during its pendency the defen- 
dant. No. 1 executed a sale deed in favour 
of defendant No. 2, who was also implead- 
ed as a defendant in the suit, and as al- 
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- ready stated above, is an appellant in this 
Court along with defendant No. 1. 


- 3. It is not necessary to state the 
defence set up by the defendants in their 
separate written statements, inasmuch as 
Mr. Kailash Roy, learned counsel appear- 
ing on their behalf in this court, has rais- 
ed only one question in this Court, name- 
ly, that the suit of the plaintiff for speci- 
fic performance of the contract in ques- 
tion was not enforceable as he has failed 
to make any averment in his plaint that 
he’ has performed or has always been 
ready and willing to perform the essen- 
tial terms of the contract which were to 
be performed by him within the meaning 
of clause (c) of Section 16 of the Specific 

- Relief Act. Developing his point in 
ceurse of his arguments and being con- 
fronted with the averments made in the 
plaint, ag already indicated above, Mr. 
Roy adopted an argument that there 
should have been a further averment in 
the plaint by the plaintiff showing his 
readiness and willingness to perform his- 
part of the contract.from the date of the 
ccntract itself, namely, 13-11-1963, the 
cate when the agreement for sale (Ext. 4) 
was executed, He submitted that the 
plaint is completely silent -with respect 
to any action taken by the plaintiff du- 
xing the period from the date of the con- 
tract and 16-4-1964, the date when Sarda 
Narain Singh fixed the price of the land. 
4. Clause (c) of Section 16 of the 
Specific Relief Act, however, does not pro- 

ivide that the plaintiff for specific perform- 
ance of a contract must state and prove 
that he has been ready and willing to per- 
form the essential terms’ of the contract 
to be performed by him from the very 

‘date of the contract itself, The expres- 
sion used in this clause is “as always been 
ready and willing to perform the essen- 
tial terms of the contract which are to be 
performed by him”. In Explanation (ii) 
to this clause, it has been made clear that 
the plaintiff must.aver performance of, or 
readiness and willingness to perform, the 
contract according to its true construc- 
tion, : 

5. It cannot be disputed that the 
only obligation or performance on the 
part of the plaintiff as a vendee was.-his 
readiness and willingness to make pay- 

. ment.of the remaining consideration to 
defendant No, 1. ‘This position has been 
clarified by Explanation (i) to clause (c), 
where it has been clearly provided that 
in a contract involving payment of 
money, it is not essential for the plaintiff 
to actually tender to the defendant or to 


\ 
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deposit in court any money except when 
so directed by the court, It is no doubt, 
true that the contract for sale in question 
was executed by defendant No, 1 on‘13-\1- 
1963, the plaintiff could not have offered 
the price for the land in question on the 
said date or at any tinie thereafter until 
16-4-1964, when it was determined by 
Sarda Narain Singh. I do not find any 
substance in this part of the contention 
of Mr. Roy that it was the duty of the 
plaintiff to get the price of the land fixed 
much earlier, It. cannot be questioned 
that the defendant No, 1 was equally ‘in- 
terested in fixation of the price of the 
land and no case hag been made out by 
him that the plaintiff in any way was 
responsible for the so called delay in de- 
termination of the price of the land by 
Sarda Narain Singh. This argument of 
Mr. Roy has got no merit. The definition 
of “contract” sets out various elements 
which go to make a contract, such as 
proposal, acceptance, promises, considera- 
tion and agreement, - Consideration and 
promise are the two basic incidents neces- 
sary to constitute a valid contract, Taken 
together they form the whole of it, There 
is no concluded contract whereby. only 
certain terms are settled and others are 
left open. Consideration being 4 neces- 
sary element-for formation of a valid 
contract, it is not right to contend in this 
case that the contract for the sale in ques- 
tion was already complete on 13-11-1963 
itself. In my view, it was actually com- 
pleted on 16-4-1964 when Sarda Narain 
Singh supplied the missing element of 
the agreement, namely, the consideration 
for the same, : 


6. At this very stage, I may also 
refer to the definition of a contract for 
sale in Section 54 of the. Transfer of 
Property Act which reads as follows:— 

“A contract for the sale of. immo- 
veable property is a contract that a sale 
of such property shall take place on terms 
settled between the parties.” 

The term “sale” ag defined by this 
section clearly stipulate that it is a trans- 
fer of ownership in exchange for a price 
paid or promised or part-paid and part- 
promised, It is, therefore, clear that price 
is an essentia] ingredient for all transac- 
tions of sale and in the absence thereof, 
the transfer is not a sale. It is true that 
the price need not be paid in cash and it 
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_ could be paid in part or promised to be 


paid in future. In the definition of “a 
contract for the sale”, the expression “on 
terms settled between the parties” defi- 


-nitely contemplates that the basic ingre- 


`. cordance’ with the 
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dient and element for transferring the 
ownership of a property by a vendor, 
namely, “in exchange for a price” must 
be settled, Until this is done, the terms 
of the contract for sale cannot be said 
to be settled between the parties. I am, 
therefore, clear in my mind that although 
the agreement for sale was executed by 
defendant No. 1 on 13-11-1963, it did con- 
template the settlement of one of the 
main terms for the proposed sale in fu- 
ture by Sarda Narain Singh. As already 
said above, the moment Sarda Narain 
Singh completed this necessary term of 
the bargain, the contract became conclud- 
ed and the parties became bound to per- 
form their respective parts thereunder; 
the part to be performed by the plaintiff 
being to be ready and willing to pay the 
consideration, I have sufficiently indicat- 
ed the necessary statements made by the 
plaintiff in the plaint showing the action 
taken by him in regard to his obligation, 
namely, that he paid a further sum of 
Rs, 520/- immediately to defendant No, 1 
and another sum of Rs, 96/- for purchase 
of the requisite stamps and pursued de- 
{fendant No. 1 to get the sale deed scribed 
and the ultimate refusal of defendant No. 
1 only three days thereafter to perform 
his part of the obligation, ie., to execute 
the document. It is therefore, difficult to 
accept the argument of Mr. Kailash Roy 
that the plaint in any way lacks in mak- 
ing the necessary averments regarding the 
plaintiffs readiness-and willingness to 
perform the essential terms of the con- 
tract on his part, whereby he is not en- 
. titled to enforce his remedy for specific 
‘performance of the contract in question 
in a Court of law within the meaning of 
Section 16 (c) of the Specific Relief Act. 


7. Now remains for consideration - 


certain decisions cited on behalf of the 
appellants. They are Ardeshir H. Mama 
v. Flora Sassoon, (AIR 1928 PC 208), 
Chandrabali Shah ‘v. Pritam Singh, (AIR 
1965 Pat 211), Gomathinayagam Pillai v. 
Palaniswami Nadar, (AIR 1967 SC 868), 
Prem Raj v. D, L. F, Housing and Con- 
struction (Pvt.) Ltd, (AIR 1968 SC 1355) 
and Mali Bewa v. Dhunda Samal, (AIR 
1970 Orissa 161), None of the aforesaid 
authorities are of any assistance to the ap- 
pellants, much less, they have got any 
relevancy to the point in issue and are 
quite distinguishable, In the Patna case, 
the facts were that the parties had agreed 
to sell the property at the rate in ac- 
i then market rate. 
There was some dispute between the par- 
_ tieg on the question of the prevailing rate, 


‘half of the defendant 
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the plaintiff insisting for a lower rate and 
the defendant, a higher rate, In these 
circumstances, it was contended on be- 
that the plaintiff. 
was not willing to perform his obligation 
as he never indicated his willingness to 
pay the price fixed by the trial Court. 
Relying upon the case of the Judicial 
Committee mentioned above, it was, 
therefore, contended that the plaintiff was 


- not willing to perform his obligation from 


the date of the contract, Rejecting this 
contention, the learned single Judge held 
that both the parties were incorrect in 
asserting their respective claims, and in 
this view of the matter, there was no 
failure on the part of the plaintiff, either ` 
in his willingness to perform his part of 
the contract nor there was any failure to 
make the necessary statement in the 
plaint. I have already discussed the im- 
plication of the date of the contract on 
the facts of the present case, This autho- 
rity, as already stated above, has got no 
bearing at all on the facts of this case. 
The expression “he is required to prove 
a continuous readiness and willingness 
from the date of the contract to the time 
of hearing to perform the contract on his 
part” in the Patna case has been taken, 
es it appears to me, from AIR 1928 PC 
208, which has been referred to with ap- 
proval in AIR 1967 SC 868, where it has 
been emphasised that a plaintiff in a suit 
for specific performance of an agreement 
must plead and prove that he was ready 
and willing to perform his part of the 
contract continuously between the date 
of the contract and the date of hearing of 
the suit, The failure to make this aver- 
ment brought with it the inevitable dis- 
missal of the suit. The principle express- 
ed by the Judicial Committee-in AIR 1928 
PC 208 has been again reiterated in AIR 
1968 SC 1355, This case also does not in 
any way improve the situation. The 
Orissa case is based upon the aforesaid 
decisions of the Privy Council and the 
Supreme Court, The difficulty of Mr. 
Kailash Roy in availing of the principle 
laid down in the authorities noticed above, 
however, is that in none of them the situ- 
ation like the case in hand existed, where 
an essential term and condition of the 
contract remained unsettled on the initial 
date of the meeting of the parties, and 
which was completed at a later date, in 
the absence of which any occasion for 
performing or even indicating the plain~ 
tiffs readiness and willingness to perform 
the same could not arise. The plaintiff 
in the present case, therefore, could yot 
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be held guilty that he was not continuous- 
ly ready and willing to perform his part 


_ of the contract, namely, to pay the consi- ` 
ceration for the sale in question, the mo- 


ment it became capable of performance. 
It will be absurd to hold him unwilling 
and not ready to perform the same any 
time ‘prior to 16-4-1964, when the act to 
be performed itself was not settled and 
known. 

8. The only point raised on behalf 
of the appellants, therefore, is devoid of 
any merit, The appeal, accordingly, fails 
and is dismissed with costs. 

Appeal dismissed. 
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(A) Civil P. C. (1908), Order 8, 


Rule 11 (Patna) — Failure to file state-. 


ment of address -— Defence, whether must 
be struck out, 


The provisions contained in Order 8, 
Rule 11 do not intend that in all cases the 
Court is bound, as a matter of course, to 
strike out the defence of the defendant 
if the statement of address ig not submit- 
ted at the requisite time, Even assuming 
that the requirement to file statement of 
address is mandatory, the second part of 
the rule regarding striking out of the de- 
fence, ig not mandatory and leaves a dis- 
cretion in the Court to pass appropriate 
order on taking into consideration facts 
and circumstances of each case. For ex- 
ample, if no prejudice was caused to the 
plaintiff from the non-filing of the state- 
ment of address and the case goes on nor- 
mally, it is not incumbent on the Court 
- to strike out the defence, It may get the 
defect removed and at the same time may 
Impose an alternative penalty under the 
powers contemplated under the rule it- 
self, namely, “the court may make such 
order as it thinks just.” AIR 1929 Lah 459 
and AIR 1935 Lah 791, Followed; AIR 
1960 Pat 270, Applied. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1960 Pat 270 = 1959 BLJR 467 5 
AIR 1935 Lah 791 = 159 Ind Cas 1088 5 
AIR 1929 Lah 459 = 115 Ind Cas 31 5 
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“(Against order of Kedar Nath, Sub. J., 


Chaibasa, D/- 22-2-1975.) 
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Goureepada v. Janki Ram (H, L. Agrawal J.) 
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Sharan and Sheo Shankar Dayal, for Op- 
posite Party. 

ORDER:— This application is 


directed against an order of the Court be- 
low rejecting the plaintiffs’ petition for 
striking out the defence of the defendant 
and deciding the suit ex parte. 

2. In the suit instituted by the 
plaintiff-petitioner for removal of the 
defendant from the suit premises, the 
defendant appeared on 4-6-1974 with a 
Vakalatnama and a petition for time to 
file written statement, immediately on the 
service of the summons. After taking 


some further adjournments for filing the 


written statement, he filed it on 5-8-1974 
along with the statement of address. Later 
on, on 27-11-1974, the plaintiff filed a 
petition under Order VIII, Rule 11 (Patna 
Amendment) of the Code of Civil Proce- 
dure for striking out the. defence on the 
ground that the defendant did not comply 
with the requirement of Rule 11 afore- 
said, by having ‘failed to furnish “the 
statement of his address’, The learned 


- Subordinate Judge, however, on taking a 


view that the provision contained in 
Order VIII, Rule 11 was not mandatory 
and vested ample discretion, depending 
on the circumstances of each case, in the 
Court, has rejected the plaintiff's prayer. 
3. Rule 11 was added by the 
Patna High Court to Order VIII of the 
Code of Civil Procedure which reads: 
“11. Every party, whether original, 
added or substituted, who appears in any 
suit or other proceedings shall, at the 
time of entering appearance to the sum- 
mons, notice or other process served on.. 
him, file in Court a statement stating his 
address for service and if he. fails to do 
so, he shall be liable to have his defence, 
if any, struck out and to be placed in the 
same position as if he had not defended. 
In this respect the Court may act suo 
motu or on the application of any party 
for an order to such effect and the Court 
may make such order as it thinks just.” 
On the basis of the above provision, learn- 
ed counsel for the petitioner contended 
that as this rule provided that the state- 
ment of address is to be filed by the party 


‘al the time of entering appearance to the 


summons, ete., the non-compliance of the 
said requirement entails a liability on the 
person to have his defence, if any, struck 
out and to be placed in the same position 
as if he had not defended. From the 
facts of this case, it is apparent that the 
defendant had not literally complied with 
the above provision and had failed to file 
the statement in question at the time of 
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his entering appearance, The question 
arises as to whether on that account, the 
trial court was bound to strike out - his 
defence, 


4. Reference in this connection 
may be usefully made to the concluding 
part of this rule which provides that “the 
Court may make such order as it thinks 
just’... From this provision in this rule, 
it cannot be lawfully contended that the 
direction contained in the earlier part of 
this -rule for striking out the defence is 
mandatory, Mr. S. C. Ghose. appearing 
for the petitioner laid much emphasis 
upon the expression “shall be liable” oc- 
curring in this rule and contended that 
the penalty. was intended to be peremp- 
tory. I had called for the report of the 
Civil Justice Committee ` to find out the 
reasons for amending Order VIII of the 
Code and adding Rule 11 aforesaid there- 
to, but unfortunately it could not be 
made available. 


5. Somewhat similar provisions 
have been made by various other High 
Courts in India, but no decision of any 
High Court was brought to my notice at 
the Bar where this provision had fallen 
for consideration, Reference in this con- 
nection however may be made to some 
other provisions contained in Order VII 
of the Code of Civil Procedure dealing 
with a plaint, To this Order also, _ the 
Patna High Court has added certain rules. 
Rules 19 and 20 require that every plaint 
is to be accompanied by a statement giv- 
ing address and other informations in that 
respect, Rule 21 provides that the failure 

-on the part of the plaintiff would make 
him liable “to have his suit dismissed 
Pee w...., and the Court may make such 
order as it thinks just”, Although no di- 
rect decision of any High Court was 
brought to my notice where the provision 
of Order VII either. had fallen for consi- 
deration, a Bench of this Court in the 
ease of Smt, Gouri. Kumari Devi v. 

Comm. of Income-tax, (AIR 1960 Pat 
270) dealing with the provision of Order 
VI, Rule 14. of the Code requiring every 

` pleading to be signed by the party and 
his pleader, held that the failure on the 
part of the plaintiff was a mere irregu- 
larity which can be subsequently : recti- 
fied. and the omission: was not a vital de- 

‘fect, On the same. principle,~: it can. be 

very: well said that the failure to file, the 
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statement of address was a mere irregu- 
larity and for this omission -a "capital 
punishment” cannot and should not be © 
imposed, It appears that a provision al- 
most similar to that, as contained in Rule 
11 of Order VOI of the Code, is also pro- 
vided by the Lahore High Court, and the 
rule fell for consideration in that High 
Court on two’ occasions, namely, in the 
case of Municipal Committee, Lahore v. 


Kesho Ram, (AIR 1929 Lah 459) and Joti -,; 


Ram v. (Firm) Beli Ram Barkat Ram, 
(AIR 1935 Lah 791). Repelling a similar 
argument that the provision contained in 
Rule 11 for striking. out the defence was 
mandatory, it was held that it was not so 
and leaves ample discretion in the Court 
to make such order as it thinks just. 


6. In my considered opinion, also 
the provisions contained in Order VIII, 
Rule 11 of the Code of Civil Procedure 
do not intend that in all cases the Court) 
was bound, as a matter of course, to strike 
out the defence of the defendant if the 
statement of address is not submitted at 
the requisite time. As it has been well 
said that procedure is the handmaid and 
not the mistress of the judicial process. 
Even assuming that the requirement to 
file statement of address is mandatory, a8 
observed by the Lahore. High Court, the 
second part of the rule regarding striking 
out of the defence, is not mandatory and 
leaves a discretion in the Court to pass 
appropriate order on taking into conside- 
ration various facts and circumstances of 
each case. For example, if no prejudice 
or any harm was caused or has resulted 
tc the plaintiff from the non-filing of the 
siatement of address and the case goes on 
normally, it was not incumbent on the 
Court to strike out the defence. It may 
get the defect removed and at the same 
time may impose an alternative penalty 
under the powers already contemplated 
under the rule itself, namely,— 


“the court may make such order as 
it thinks just.” l 

T. For the aforesaid reasons I am 
of the opinion, that the learned Subor- 
dinate Judge came to a correct conclusion. 
I would, accordingly, dismiss: this appli+ 
cation; but shall make no order as to 
costs, : Aer. age 
Application’ dismissed. 
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Staté of Fiinjab, the only one pressed 
was that in view of Article 358 of the 


Constitution and the continuation of the ` 
‘emergency within the country the im- . 


pugned order could not be challenged on 
the basis of its alleged Violation under 
Art. 19 (1) (f) and (g).of the Constitution. 
On merits, the broad factual position is 
not put in dispute: ‘It was,- however, de- 
nied on behalf of the respondent that 
common . competition 
between public wholesale licensed dealers 
and the private wholesalers bécause the 
former were 
certain limits of rates while‘no such limits 
were. applicable to the private whole- 
salers, The two State Corporations made 
purchases. of about 5.26 lakh tons up to 
23rd May, 1974, within , the maximum 
limit of Rs, 108/- per quintal whilst the 
private traders during the ‘same period 
purchased about 1.95 lakh tons at a slight- 
ly higher rate than the above but not 
abnormally ‘higher. 
from 23rd May, 1974, onwards the maxi- 


mum price paid by the Corporations was ` 


up’ to Rs, 111/- per quintal for good: 
variety of wheat. The reason for lower 
purchases by private wholesalers was 
suggested to be the fact that there was 
the general Railway strike during which 
- wagons .were not available to them for 
movement of levy free stocks, But soon 
after the 5th of June, 1974, when wagons 
became available, the private wholesalers 
began making much larger purchases and 
thereupon the Government.of India issu- 
ed the Wheat (Price Control) Order, 1974 
(Annexure R-2 to the return) whereby 
the inter-State trade price of wheat was 


restricted to a maximum “of Rs. 150/- per’ 


quintal, It is the case of the respondent- 
State that if the upper limit of the export 


price fixed by the abovesaid Order was 


to be maintained, the petitioners could 
not purchase wheat at higher prices with- 
in the State. In case they did so and 
charged the price from the purchasers of 
the deficit States at a rate higher than 
Rs. 150/- per quintal then such a transac- 
tion was patently illegal and it. is the case 
of the State that shady deals. involving 
payments under the table in this regard 
were in fact made. It was because of 
these malpractices that the State Gov- 
ernment suspended the issuance of ex- 
port permits to the traders and the al- 


legation is that their -unsocial practices . 


had resulted in rise of wheat prices 

throughout the State and the country. It 

is alleged that complaints against the 

wholesalers’ illegal activities were receiv- 
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purchasing wheat within” 


It is admitted that _ 


_ Essential Commodities Act to meet 
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public as. also from 
other States as. well as the Government 


.of India, and apart from this, such like 


dealings were resulting in a loss to the 
State Government.in the form of market 
fees, sales tax etc., apart from raising the 
index of inflation. It is averred that the ` 
consumers were hard hit in a situation 
like this and the State Government could 
not afford to be a helpless spectator and 
was compelled to take remedial steps 
which included the promulgation of the 
Fourth Amendment Order. Because of 
the unfair exploitation of the situation by 
the private dealers it is alleged that pri- 
ces of wheat rose in the deficit States 
apart from a corresponding rise within 
the State of Punjab. It ig alleged that 
the private wholesalers circumvented the 
maximum limit on the sale price impos- 
ed by the Government of India’s Order 
dated 5th of June, 1974, by paying ex- 
orbitant and unrecorded prices to the 
sellers of wheat in the open market and 
then by charging illegal prices from the 
consumers and traders of the importing 
deficit States. In the result, the consu- 
mer price of wheat within the State of 
Punjab and other deficit States continued 
to rise unabated. In order to check the 
malpractices and the rising trend in the 
prices of wheat, the Government entered 
into a dialogue with the representatives 
of the private wholesale traders in wheat. 
But it is averred that the persuasion by 
the Government to stop these malprac- 
tices did not-yield any result and in fact 
in the meeting:held with them; the whole- 
salers’ representatives frankly stated that 
they could’ not*hold -out any. guarantee 
that the. maximum sale price of Rs: *450/- 
per quintal would not be violated by the 
private dealers. It was under these cir- 
cumstances that the Fourth Amendment . 
Order 1974, was issued and it is alleged `` 
that the same was amply justified by the 
situation created within the State. 

10. This is .admitted that the 
stocks in, excess of 100-quintals will be 
taken over from the wholesale dealers,.. 
but the suggestion is that the control price 
of Rs. 139) per quintal is adequate there- 
for. The position taken up by the State 
isi that no commitment with the whole- 
sale dealers was made that. export permits 
would be granted to them merely on their 
applications and in any case it is averred 
that the Government has the power to - 
amend, modify or alter the. statutory 
orders issued by it under Section 3 of a ? 
the 


exigencies of the situation.: It is then 


} 
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pointed out that the petitioners want to_ 


export wheat at Rs, 170/- per quintal 
which is higher than the rate of Rs. 150/- 
per quintal fixed by law and it is there- 
fore obvious that they had intentions to 
charge an illegal price therefor. It is 


- admitted that by virtue of the Fourth 
Amendment Order the State Government . 


has eliminated the wholesalers in the 
trade-of wheat and has further suspended 
the issuance of export permits from the 
23rd August, 1974 in view of the malprac- 
tices indulged in by the wholesalers in 
general, The restrictions imposed by the 


` Fourth Amendment Order are pleaded to 


be absolutely essential for securing the 
equitable distribution and availability of 
wheat at fair prices to the consumers in 
the country at-large. , 


; 11.. It has been denied on behalf 
of the respondent-State that any hostile 
discrimination against the petitioners 


' eencing and ‘Price Control” 


vis-a-vis the two State Corporations is 


either intended or necessarily results from -. 


the provisiong of the Fourth Amendment 
Order. 
tal of wheat is stated to have been fixed 
‘after taking into consideration all relė- 
vant factors and it was pointed out that 
this does not include sales tax, price of 
gunny bags, transportation charges, load- 
ing into wagons - and is in fact only for 
the naked grain ex-godown or business 
premises of the dealer. The legality of 
the impugned’ Fourth Amendment Order 
has been reiterated and: it is submitted 
that it does not: place- ‘unreasonable res- 
trictions © violdtive ~ of . “wirticle 19 (1) 
(gy -of - the: Constitutions*> tris. reiterated 
thate” loss’.:.to the`traders ‘by selling 
wheatcat Rs. 139/- per -quintal: would’ bé 


. entailed 'becausé this ‘amount-would’ cover 


the entire cost on the purchase of wheat 
by ‘them even after giving 50 per cent. 
-of wheat by way of levy to the Govern- 


“mient at Rs. 105/- per quintal and still 


leave a peagonabie margin ol profit to the 
dealers, 


12. Necessarily the’ r pro- 
visions of the’ ‘impugned Fourth Amenid- 


‘ment Order, 1974," first, ‘deserve, notice: in 


éxtenso— 

1. Short title; extent’ and ‘commence- 
ment: - 

“This Order may. be called the Punjab 
Wheat Dealers Licensing and Price ‚Cony 
trol (Fourth Amendment) Order, 1974. 
“2 In, the Punjab Wheat Dealers ` Li- 
Order, ` 1973 


- (hereinafter referred to'as the said Order), 


in clause 2,- for sub-cls,- (b) (i), (b) (fi), 


` 
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- engaged in grinding of wheat 


The price of Rs, 139/- per quin- ~ 
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(bb) and (bbb), the following sub-clause 
shall be substituted, namely:— - 

(b) ‘Chakki owner’ means a person 
by stone - 
grinders run by electric, diesel, petrol or 


‘water powers;’ 


3. In the said order,. for clause-4, the 
following clause © shall be substituted, 
namely:— l 
. ‘4. Restrictions on dealers. 
dealer shall— 


(i) sell or-transfer to any person 
wheat in quantity exceeding five quintals 
at a time and shall not sell or transfer 
wheat to any person other than a consu- 
mer; 


(1) No 


(ii) purchase in one transaction wheat 
in quantity exceeding one hundred quin- 
tals; 

(iii) store whéat, at any one time, in 
quantity exceeding one hundred quintals; 

(iv) sel] wheat other than wheat pro- 
ducts at a price higher than-the control- 
led price, specified in Clause. 12; 

(v) sell or purchase any quantity of 
wheat at any place other than the prin- 
cipal market yard or sub-market yard 
declared as such under the Punjab Agri- 
cultural Produce Markets Act, 1961; i 

(2) Every dealer shall ` comply with 
the provisions-of the Punjab Wheat Pro- 
curement (Levy) Order, 1974, , 

(3) The Chakki-owner shall separate- 
ly show the stocks of wheat of the cus- 
tomers brought for grinding and these 
will not count towards the storage. limit 
of wheat applicable to him.’ «> 

4. In the said Order, for Clause 5, 
the following. clause, shall be substituted, 
namely; e e tie 

5, Disposal” of stocka in excess of one 
hundred ` quintals:— . 

i Every dealér’ ‘shall ‘sell the stock of 
wheat in excess of one hundred quintals, 


` lying with him;'on the date of commence- 


ment of Punjab Wheat Dealers Licensing 
and Price Control (Fourth Amendment) 
Order, 1974, to the State Gbvernment at 
the ‘controlled’ price specified in Clause 12 
and the delivery shall be given ‘to such 
person or persons as may be authorised 
by ‘the State Government in that behalf.’ 
5. 5x  . XX xx XX 
‘6. In the said” Order, for Clause ,12, 
the following clause shall be substituted, 
namely— , 
FUS tA: Controlled ‘Price of Wheat, — 


The maximum price at which fair ave- 
rage quality of wheat, other than’ ‘wheat 


products, conforming to the specifications 
specified’ in the Schedule appended to 


“1976 x 
this order, may be sold shall be one hun- 
dred thirty-nine rupees per quintal: 


Provided that where the wheat con- 
tains admixtures or impurities in excess 
of the free tolerance limits specified in 
the Schedule, such price shall be reduced 
by making deductions to the extent spe- 
cifled inthe Schedule and in that case 
the reduced price. shall be the maximum 
price for the purpose of sale, 


13. It is apparent that.the core of 
the attack is directed against the relevant 
part of Clauses 3, 4 and 6 whereby a 
slashing reduction has been made in, the 
entitlement of the petitioners to hold 
stocks of wheat, the price of wheat has 
been controlled at Rs. 139/. per quintal 
and dealers have been required to sell 
their stocks of wheat in excess of 100 
quintals to the State Government at the 
controlled price abovesaid, 


14, The main plank of the conten- 


tion raised on behalf of the petitioners is` 


the ratio of the Union of India v, M/s. 
Anglo Afghan Agencies etc., AIR 1968 
SC 718, and the observations made there- 
in. Mr, Anand Swaroop contended that 
the. respondent-State had invited the 
wholesalers to enter the wheat trade 
market on a clear representation amount- 
ing to an undertaking that after the deli- 
very of 50 per cent, of levy wheat to the 
governmental Agencies, the remaining 
quantity would be allowed to be sold in 


the open market or to be exported out of © 


the State of Punjab without any limita- 
tion, Counsel contended that acting on 
this representation, the wholesalers in- 
cluding the petitioners had materially al- 
tered their position by making large scale 
purchases of wheat at prices ranging up 
to Rs, 130/- per quintal and thereafter 
duly delivered 50 per cent. thereof to 
the State Agencies. The promulgation of 
the Fourth Amendment Order was, there- 
fore, attacked as a clear breach of faith 
whereby the wholesalers were virtually 
excluded from the market and their levy 
free stocks far from being allowed to be 
disposed of in the open market or being 
exported out of the. State of Punjab were 


being compulsorily acquired at an arbi- - 


trary price. It was the firm case of the 
petitioners that no such retraction from 
firm commitments made by the Govern- 
ment upon which the -petitioners had 
duly acted was possible in the light of 
the law laid in Anglo Afghan Agencies’ 
case. À 

15. In the context of the above- 
said contention the first issue necessarily 
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is whether the respondent-State had in 


fact extended a representation or an 
undertaking of the nature - which the 
petitioners claim, Despite the denial of 


.the respondent-State in the pleading that 


any such undertaking was -given it ap~. 


. pears to me that the issue is not of mere 
‘averment by a party but one of a true 


construction of the statutory provisions 
including the schemes issued thereunder 
and the course of administrative conduct 
that followed in pursuance thereof, To 


. fully appreciate the situation it is indeed 


necessary to go back a little for the le- 
gislative background of the impugned 
It is more or less a common case 
of the parties that early in 1973 a policy 
decision to take over the trading in wheat 
by the State was made and consequent 
thereto the wholesalers were totally ex- 
cluded from the market, This is mani- 
fest from the Punjab Wheat Dealers Li- 
censing-and Price Control Order promul- 
gated on the 3rd of April, 1973, Clause 4 
thereof provided that no dealer shall sell 
or transfer wheat in a quantity exceed- 
ing five quintals at a time and further 
that he shall not sell or transfer the 
same to any person other than a consu- 
mer. Similarly the maximum quantity 
of wheat allowed to be stored by a dea- 
ler was not allowed to exceed 100 quin- 
tals nor was a dealer allowed to purchase 
wheat in quantities exceeding the said 
limit. Clause 5 provided for the take 
over or disposal of all excess stocks that 
may have been held by the dealers. 
Equally it is not in dispute that a size- 
able and material change, if one may say 
so, a reversal of the. earlier policy follow- 
ed with the promulgation of the Punjab 
Wheat Dealers Licensing and Price Con- 
trol (First Amendment) Order, 1974, and 
vide Clauses 3 (bb) and 3 (bbb) thereof, 
the definitions of ‘retail dealer’ and 
‘wholesale dealer’ were added to the. sta- 
tute book, In substance the result was. 
to bring back the wholesale dealers into 
the market and they were defined as per- 
sons engaged in business of purchase, sale 
etc., of- wheat in quantities of more than 
five quintals, and were entitled to hold 
stocks as high as a limit of 2500 quintals 
at one time. It is rightly the. petitioners’ 
case that the above-said -provision was 


„only one limb of an integrated policy and 


this is manifest from the fact that on the 
same date of 18th April, 1974, the Punjab 
Wheat Procurement (Levy) Order,.1974 
was issued. Clause 3 thereof brought into ' 
force what has been conveniently called ` 
the Levy Scheme, This provided in the first 
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instance that every licensed dealer shall 
sel] to the Food Corporation of India, or 
the State Government ete., 50 per cent. 
of all wheat stocks held by him imme- 
diately before the commencement of the 
Order and thereafter similarly 50 per 
cent. of the quantity of wheat to be pur- 
chased by him in the market was to be 
delivered to the State Agencies at a spe- 
cified price of Rs, 105/- per quintal for 
the naked grain. The provisions of Cl. 3 
were also expressly declared to be ap 
plicable to co-operative and public agen- 
cies, 

16. To counter-balance and match 
the liability of delivering 50 per cent. of 
the purchased wheat as levy to the State 
Agencies by the wholesalers, the respon- 
dent-State issued a comprehensive direc- 
tive through the Director of Food and 
Supplies to all the District Food and Sup- 
plies Controllers in the State ete. This 
has been placed on the record as Annex- 
ure R-1:, 


17. Now the very preamble of 
this document notices that whereas ear- 
lier the wholesale dealers had been éli- 
minated from the trade, the Government 
of India had decided that during the year 
1974-75 wholesalers would now be allow- 
ed to purchase the wheat along with the 
public agencies and to give effect to this 
policy necessary statutory amendments 
had been made, It is unnecessary to ad- 
vert to the various details with which 
this document is intended to deal but 
pointed notice of paragraphs 9, 10 and 11 
thereof is inevitable. These provide that 
the wholesale dealers’ primary liability 
was to contribute 50 per cent, of the pur- 
chased wheat by way of levy to the Gov- 
ernment for the Central Pool and there- 
after the remaining’ quantity would be 
released by the issuance of necessary cer- 
tificates, The relevant part of paragraph 
10 deserves. notice in extenso:— 


“10. Release Order: 


After the dealer has surrendered the 
levy share to the Government, the As- 
sistant Food and Supplies Officer-in-charge 
of the mandi will issue release certificate 
allowing him to dispose of the balance 
50% in the open market or under export 
permits in other States. A specimen of 
the release certificate is enclosed as An- 
nexure III; Proper care. and due precau- 
tion should be taken before issuing the 
release certificate. * * * .” 

18. Para 11 then provided for the 
export procedure. of wheat beyond the 
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Punjab Food Zone, It required that the 
wholesale dealer shall apply in duplicate 
in the prescribed form, Annexure IV for 


exporting his share of the levy free 
wheat to other States, The authority 
after satisfying itself about the details 


would thereafter issué the export permit 
in a form prescribed as Annexure ‘V’, On 
receipt of the export permit an indent 
for supply of wagons was to be placed 
by the licenced dealer with the Station . 
Master and subject to availability of 
wagons, the export was to be allowed in 
accordance with the permit duly issued. 


19. Now it is the common case 
that from the 18th of April, 1974, on- 
wards the abovesaid overall scheme con- 
tinued to operate within the State of 
Punjab. The wholesale dealers made 
purchases of large quantities of wheat 
and after delivery of 50 per cent, there- 
ol by way of levy they disposed of the. 
balance either in the open market or by 


` way of export to other deficit States. 


20. On an overall appraisal of 
the previous legislative background; on 
the provisions of the Punjab Wheat Dea- 
lers Licensing and Price Control (First 
Amendment) Order, 1974; Punjab Wheat 
Procurement (Levy) Order, 1974; issuance 
of the scheme for the procurement of]. 
wheat during the year 1974-75 (Annexure 
R-1 to the written statement) and the 
course of conduct that followed thereafter 
the only reasonable inference flowing 
therefrom is that the wholesale dealers 
entered into the wheat trade on a clear 
representation and undertaking that after 
the delivery of 50 per cent, of their pur- 
chases as levy to the State they would 
be allowed to dispose of the rest in the 
open market within the State or export 
the same outside it. This much at least 
must be held in the petitioner’s favour. 


21. However, we do not find it 
possible to accede to the further conten- 
tion of the learned counsel for the peti- 
tioners that the abovesaid representation 
or undertaking included the right to dis- 
pose. of the levy free wheat within the 
State at any price whatsoever or similar- 
ly to export the same without any limi- 
tations or regulations of its price, Firstly | 
the respondent-State has categorically 
averred that at no stage was it ever ex- 
pressly declared or even suggested im- 
pliedly that- the wholesalers would be 
allowed to inflate the wheat prices with- 
out any limitations thereon, Indeed the 


case of the respondent is that the clear- 
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est impression and indicia were given to 
the wholesale ‘traders that the-overall 
price of wheat, both within the State and 
for the purposes ` of export therefrom, 
would never be allowed to cross the mark 
of Rs, 150/. per quintal. Indeed it is Mr. 


Bhandari’s case that the respondent-State ~ . 
could not possibly license or countenance” 


any actual or intended manipulation of 


prices or black-marketing ‘in a vital es-. 


‘sential commodity, like wheat. 


22. In support of the abovesaid 
stand Mr. Bhandari has relied on a wide 
authority of statutory orders and direc- 
tions, A reference is made to Clause 4 
(iii) and Clause 8 of the Punjab Wheat 
Dealers, Licensing and Price Control 
(First Amendment) Order - 1974, which 
provided that no dealer. was entitled to 
sell wheat at a rate higher than that fix- 
ed by the Government and that the Gov- 
ernment was entitled from time to time 
to fix the sale price of wheat to be charg- 
ed by a dealer: 
abovesaid order prescribed the terms of 
licence of a dealer in wheat and therein 
it wag clearly provided that such dealer 
shall not sell wheat at a rate higher 
‘than that fixed by the Government and 
shall not sell or offer to sell in any loca- 
lity any wheat at a price. higher than 
that fixed in such locality by the Central 
Government or the State Government etc, 
Even though at that stage no actual price 
for wheat had been fixed within the 
State, Mr, Bhandari forcefully contended 
that these statutory provisions patently 
negatived any suggestion that wheat 
trade would be allowed to operate with- 
out any price limit whatsoever, 


23. Reference has then been made 
by Mr, Bhandari to the prescribed form 
of the application for securing an export 
permit (Annexure IV to Annexure I of 
the written statement), On the 24th of 
May, 1974, the Director of Food and Sup- 
plies issued instructions to the effect that 
Government had decided that all licens- 
ed dealers seeking export permits for 
levy free wheat should also indicate their 
average cost price of the wheat and also 
the sale price at which the bargain had 
been gtruck with the Pepaignee in the de- 
ficit State, 


24. In'order to give effect tó this 
instruction the relevant application form 
for securing an export permit was revis- 
ed and another column No. 12 was added 


therein. This deserves notice in ful:— > ` 
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promulgated the Wheat 
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©- “12 (i) The average cost Sale 
3 price of the seller detail 
‘licence Rs. 
per qtl. i 
which 


(ii) Prices at 

. wheat intended to 
be exported has 
been sold to the 
consignee in the de- 
ficit State Rs. 
per gtl 


Necessary release Certificate bearing ` 
No. ————— date obtained from 
the Food and Supplies Department in 





, support of my having got the released 


share is enclosed, 


I certify that the intonation given 
above is correct and is based on the re- 
cord and that nothing has been concealed. 


I hereby give an undertaking that 
the delivery of wheat for which permis- 
sion is being sought through this applica- 
tion shall be made to the consignee only 
who is licenced dealer and that the con- 
Signment shall not be delivered to any- 
body else, even if the R. R. is in the name 
of the consignor, viz., ‘SELF’, 


Dated: Signature of the applicant, y 


25. That the movement of wheat. 
from one food zone to another is restrict-. . 
ed and severely controlled is evident 
from the provisions of the JInter-Zonal-” 
Wheat and Wheat Products (Movement) 
Control) Order, 1973. But what deserves 
particular notice is the fact that on the 
5th of June, the Central Government 
(Price Control) 
Order, 1974. Clause 3 thereof in terms 
provided that no dealer in wheat trade 
would sell or agree to sell in the course 
of Inter-State Trade and Commerce wheat 
ar a price exceeding Rs, 150/- per quin- 
tal, It further specifies that this limit 
included the cost of gunny bags, octroil,. 
terminal tax and other local or general 
taxes and also all incidental charges in- 
curred by a dealer. It further buttressed 
his contention, In this regard Mr, Bhan- 
dari has also pointed out that numerous 
other States within India had imposed 


price controls on wheat and as an exam- 


ple reference has been made to the rele- 
vant notification issued in the adjoining 
State of Delhi and also by the State of 
Maharashtra. 


26. In fairness io the “. learned 


counsel for the petitioners we must notice * 


anh argument advanced on his behalf’ re- 
garding the limitations on the sale price 
of Inter-State Wheat Trade, Counsel had 
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contended that Clause 3 of the Wheat 
Price Control Order, 1974, was susceptible 
of an interpretation that export of wheat 
to ‘self’ as a consignee in any other State 
was allowed without any limitation of 
-price and the same would not come with- 
in the mischief of the abovesaid provision. 
We aré unable and reluctant to place any 
such interpretation on this provision. This 
apart, it is rightly high-lighteq by Mr. 
Bhandari that there is not a single aver- 
. ment in the writ petition of the present 
petitioners or of other licensed dealers 
that they had also registered themselves 
as licensed dealers in their own names 
in the other deficit States of India and 
were exporting wheat from Punjab to 
‘self’ in such a capacity. Equally it has 
not even remotely been averred that in 
fact any of the petitioners or other dea- 
lers had exported wheat to themselves in 
this circuitous manner without any limi- 
tations of price or at above Rs. 150/- per 
quintal, Mr. Bhandari also pointed out 
that it was never the petitioners’ case in 
the writ petition that they had applied 
for export permits on the basis of con- 
signment to ‘self’, In view of the above 
we must uphold Mr, Bhandari’s conten- 
tion that the submission on behalf of the 


petitioners is being raised without any 
factual basis and without laying any 
ground therefor in the pleadings which 


could be adequately met by the respon- 
dent-State, As a last resort Mr. Bhan- 
dari fell back on an equally firm ground 
that in view of the revised form for the 
application of export permits for wheat 
each wholasale dealer had given an indi- 
vidual undertaking to the effect that 
wheat would be delivered to another con-- 
signee in the deficit State and thus come 
within the ambit of an Inter-State Sale. 
The learned counsel for the respondent- 
State was, therefore, right in contending 
that all’export of wheat above the price 
of Rs. 150/- was either illegal in view of 
its contravention of Clause 3 of the Wheat 
Price Control Order of 1974 or in the al- 
ternative it was in flagrant violation of 
the undertaking given by each wholesale 
dealer at the time of applying for the 
export permit. 


27. In the context of the limita- 
tions placed on the price of wheat in the 
course of its wholesale trade we are clear- 
ly inclined to agree with the submissions 
of the learned counsel for the State, The 

‘|data, to which a reference has been made 
above and in particular the statutory pro- 
visions and authorised action taken there- 
under totally repels the stand of the 
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petitioners that the State had extended’ 
an express or implied undertaking to’ 
aliow the sale of levy free wheat at whol-) 
ly unrestricted and uncontrolled prices. 
Indeed the intention to control the prices 
and the acquisition of power to do so is 
inherent and runs throughout the gamut 
of the: statutory orders, to which refer- 
ence has already been made. It has, 
therefore, to be held that the petitioners 
wholesale dealers were well aware and in 
ary case should have been so aware of 
the statutory restrictions, the overall 
eflect whereof was that the trade in 
wheat was being confined within the 
four-corners of the support price at 
Rs, 105/- per quinta} and a ceiling price 
of Rs. 150/- per quintal only, i 


28. The abovesaid finding takes 
the main current of wind out of the sails 
cf the petitioners’ case, Nevertheless a 


limb of the argument on behalf of the 
petitioners still survives and, therefore, 
deserves examination, Mr, Anand 


Swaroop contended that even assuming 
for the sake of argument that the under- 
taking to the petitioners was hedged in 
by a ceiling price of Rs. 150/- per quintal, 
they had acted thereon and purchased 
large stocks of wheat and now even the 
above-said undertaking was being re- 
tracted and the petitioners were being 
prevented from disposing of the same 
either in the open market or by way of 
export, Counsel, therefore, called in aid 
the ratio of the Anglo-Afghan Agencies’ 
case (supra) and submitted that the peti- 
tioners having acted to their detriment on 
the firm representation extended to them, 
the respondent-State could not now be 
allowed to go back thereon. 

29. ` We are unable to hold that the 
ratio of Anglo-Afghan Agencies’ judg- 
ment (AIR 1968 SC 718) etiher governs 
the present case or is even attracted to 
it by way of analogy. It is unnecessary 
to recount the well-known facts of the 
abovesaid celebrated decision, Therein 
the Export Promotion Scheme where- 
under the action was taken, had through- 
out remained intact and wunamended, 
whereas in the present case the Fourth 
Amendment Order has made substantial 
statutory changes in the preceding law. 
Secondly in that case, the challenge was 
laid to the executive action of the order 
of the Textile Commissioner or his sub- 
ordinates in refusing the adequate import 
entitlement certificate to the petitioners 
whilst herein the attack is not directed 
against any executive action of an official 
but is a frontal assault on the legislation 
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itself, This high-lights the fact that the 
_Anglo-Afghan Agencies’ case impugned 
the executive action of an individual offi- 
eer taken under the Export: Promotion 
Scheme (about which also doubts were 
expressed whether the same was legisla- 
tive or executive), Whereas what is in 
issue in the present case is not any exe- 
cutive action but the very validity of the 
legislation duly promulgated by the res- 
-pondent. State, Action in the earlier case 
was taken by an official in the case. of a 
single individual whereas the present one 
is not the case of a single individual but 
the right of the respondent-State to ex- 
ercise statutory power against all persons 
similarly situated, Lastly the issue in 
that case was whether the executive 
having held out a firm representation 
could go back again on the same. by. its 
own fiat after others had materially alter- 
ed their position by acting on such a re- 
presentation, Here, however, the crux 
is whether legislation can withdraw or 
retract. from an undertaking solemnly 
given by prior legislatoin, The Anglo- 
Afghan Agencies’ case, therefore, ig clear- 
ly distinguishable and does not in 
way advance the case of the petitioners. 


30. Mr, Anand Swaroop, how- 
ever, had still pressed his contention that 
the respondent-State could not retract 
from a solemn undertaking given earlier 
even through the medium of delegated 


legislation. This argument was sought to’ 


be supported first on principle and se- 
condly by. way of an analogy with: simi- 
lar ‘limitations on executive action. Coun-. 
sel, however, fairly conceded -that : 
legislature itself could go back or’ reverse: 
a previous solemn ‘undertaking because it 
was clothed with plenary powers, - oes 


31. Shorn off surplusage the’ real! 

ue is reduced to. this — whether dele 

gated legislation can retract or withdraw 

a solemn undertaking given earlier in the 

same mode and’ manner which had been 
relied and acted upon by others. 


32, In resolving the above ques~ 
tion it- may. first be borne in-mind that 
there is no dispute on ..the proposition 
that the legislature itself has plenary 
powers to make laws, of course, within 
the bounds laid by the Constitution. Its 
powers to legislate ,are, therefore, rela- 
tively unfettered. If: by previous legisla- 
tion any undertaking or representation 
kas been held out-by the statute upon 
which the citizen may have acted, never- 


theless the legislature is entitled. to with- . 
In other 


draw ‘or retract from the same.. 
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-or' reverse the’ earlier- provision. - 
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words, the legislature itself has the power 
to- reverse an earlier legislation and is 
not necessarily bound by the same, This 
principle,is sometimes expressed by the 
dictum that there can be no estoppel 
against- the statute. That being so,’ the 
question is whether delegated legislation, 
in this context is on an inferior “footing 
than direct legislation. On principle, we 
are unable tg see any great difference 
and nothing of substance has been point- 
ed out either by the learned counsel for . 
the petitioners, Delegated legislation 
after having been duly promulgated and 
within the powers conferred by the parent 
statute is thus of equal efficacy and au- 
thority. We deem it unnecessary to refer 
to the mass of case law on the point of 
delegated legislation but the principle that 
throughout runs implicit therein is, that 
what the legislature can do itself may 


„also be done through a delegate provid- 


ed adequate guidelines and policy within 

which such subordinate. legislation is. to . 
ke made are laid down. Herein, there is 

no suggestion even that the legislation 

under attack travels or goes beyond the 

power or the authority conferred by the 

Essential Commodities Act, 


33. What next meets the eye is 
the- basic fact that the petitioners them- 
selves rely on the Punjab Wheat Dealers 
Licensing and Price Control: (First 
Amendment), Order and its complement, 
the Wheat (Levy) Order, 1974, and the 
scheme Exhibit R-1 issued; thereunder. 
Consequently, therefore, the. petitioners’ 
case is that an undertaking or a repre- 
sentation ‘was held out by the abovesaid 
provisions: . Now admittedly the above- 
said statutory orders are themselves pieces 
ot. delegated: legislation under the Essen- 
tial Commodities Act. If the very source 
„right is sought stems 
from: delegated legislation itself then one 
fails to see why similar delegated legis- 
lation like the Fourth Amendment Order 
would not be empowered to alter, amend 
There 
might have been some foothold in the 
argument (we-do not at all pronounce it 
to beso) if the undertaking or represen- 
tation was alleged to have been granted 
by the legislature itself and the same was ` 
to be effaced subsequently by the mode 
ot delegated legislation. Where, however, 
the grant of the alleged right - is “itself 
rooted in ‘delegated ‘legislation we 
unable to see why the said grant or right 
cannot be taken away by a similar exer- 
cise of power, 


- are...- 
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34. Apart from the principle, the 
view enunciated above appears to be 


equally well supported by statute and by 
authority. Reference in this connection 
may first be made to Section 21 of the 
General Clauses Act of 1897. This in 
the clearest terms provides that where by 
any Central Act a power to issue orders 
“is conferred then that power includes a 
power, exercisable in the like. manner 
and subject to the like sanction and con- 
ditions, if any, to add to, amend, vary or 
rescind any such orders, There. is then 
the authoritative precedent of State of 
` Uttar Pradesh v. Babu Ram Upadhya, 
AIR 1961 SC 751, holding that rules made 
under a statute must be treated for all 
purposes of construction or obligation 
exactly as if they were in the Act and 
are to be of the same effect as if contain- 
ed therein. They become indeed a self- 
contained Code with the parent statute 
under which they are issued. Reliance was 
also place by Mr. Bhandari on Secretary 
to Government Public Works.and Trans- 
port Department, Andh. Pra, v. Adoni 
Ginning Factory, AIR 1959 Andh Pra 538, 
wherein by the exercise of the delegated 
powers under Section 3 of the Madras 
Essential Articles Control and. Requisi- 
tioning (Temporary Powers) Act 29 of 
1949, an order was issued enhancing elec- 
tricity rates and tariffs in direct violation 
of an earlier agreement and undertaking 
‘given by the Government to several con- 
sumers in the State at specified rates 
therein. Upholding the validity of such 
delegated legislation, the Bench had ob- 
served that the existence of prior con- 
tract or undertaking does not curtail the 
authority of the legislature to legislate on 
subjects which were within its sphere. 
P. V, Sivarajan v. The ‘Union of India, 
AIR 1959 SC 556, has then been“referred 
tc by the learned counsel for the res- 
pondent for the proposition that primarily 
the validity of a rule framed under an 
Act can be successfully challenged if it 
is shown that it is inconsistent with the 
provisions of the parent Act or that it 
has been made in excess of the powers 
conferred on the rule-making authority. 
Counsel rightly pointed out that in the 
present case no such contention has even 
been remotely raised on behalf of the 
petitioners, in this context: 


35. For the afore-mentioned re- 
. asons we are inclined to hold that even 
assuming that there was some represen- 
tation held out to the petitioners by way 
of delegated legislation the same could 
be withdrawn or retracted from through 
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the mode of subsequent delegated legis- 
lation, like the Fourth Amendment Order 
in the present case. As has been autho- 
ritatively observed the State cannot bar- 
ter away its right to legislate. 


36. Mr, Anand Swaroop had then 
assailed the Fourth Amendment Order on 
the alleged ground of its violation of 
Article 19 (1) ( and (g) of the Consti- 
tution, It was argued that the impugned 
order placed unreasonable and arbitrary 
restrictions on the fundamental] rights of 
the petitioners to carry on their trade and 
occupation as also their rights to hold and 
dispose of their property. 


37. On behalf of the respondent- 
State. it was strenuously objected to that 
during thẹ continuation of the emergency 
ne challenge based on Article 19 (1) (H 
and (g) could be raised in view of the 
provisions of Article 358, In the connect- 
ed Civil Writ Petition No. 6278 of 1974, 
decided on 23rd January, 1975, we have 
already examined in detail this conten- 
We do not 
propose to traverse the same ground again 


and think it sufficient to observe that fol- 


lowing our view in that case the peti- 
tioners are entitled to invoke Article 19 
(1) (f) and (g) during the continuation of, 
the emergericy on the admitted fact that 
the Essential Commodities Act is pre-. 
emergency legislation and the impugned) 
order is an emanation therefrom, 


38. Nevertheless we are unable 
to find any substantial merit in the at- 
tack on behalf of the petitioners that the 
Fourth Amendment Order places unrea- 
scnable or arbitrary restrictions on their 
guaranteed fundamental right, It is com- 
mon ground’ that the vires of the Essen- 
tial Commodities Act and in particular 


- Section 3 thereof have been authorita- 


tively upheld by their Lordships of the 
Supreme Court. In view of this, learned 
counsel for the petitioners did not and in 
fact could not assail the wide-ranging 
power given by Section 3 of the Act 
above-mentioned, This authorises in the 
widest terms for regulating or prohibit- 
ing the production, supply and distribu- 
tion of essential commodities and the 
trade and commerce therein. Clause (c) 
of sub-section (2) of the Section in terms 
provides for the controlling of the price 
at which any essential commodity may 
be bought or sold. Clause (f) in particu- 
lar empowers the State to require any 
person holding stocks ig any essential 
commodity to sell the whole or a speci- 
fied part thereof to the Central Govern- 
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ment or a State Government or an officer 
or agent of the. State Goverñment etc. It 
cannot; therefore, be said that the im- 
pugned order. is either directly _ violative 
of Article 19 (1) (f) and (g) or that it 
travels beyond the scope and powers con- 
ferred on the Government by the rele- 
vant provisions of Section 3 of the Essen- 
tial Commodities Act. 7 

39. The specific ground of unre- 
asonableness on behalf: of the petitioners 
was directed wholly against the fixation 
of the price of Rs. 139/- per quintal for 
‘naked grain by the impugned order, H 
was argued that the fixation of this price 
was arbitrary and harsh, that it violated 
the’ undertaking given to the petitioners 
tc be allowed. to sell or export wheat at 
unrestricted prices and that no valid data 
and criteria for arriving at this particular 
figure has been shown. 

40. For the very detailed reasons 
given in the earlier part of this Judgment 
‘ we have arrived at the finding that the 
representation, if any, extended to the 
wholesale dealers in wheat was clearly 
and ‘openly hedged in by the condition 
that the export or trading therein even 
within the State was to operate within 
' the ceiling price of Rs. 150/- per quintal. 
This is more so. because as early a9 
the 5th of June, 1974, the Wheat Price 
Control Order of that date had in terms 
fixed the maximum price for the Jnter- 
State Trade of wheat at Rs, 150/- per 
-quintal. 
validity of the Wheat Price Control Order 
of 1974 was laid either-at the time of its 
promulgation or even now during 
course of the arguments here, -Once it is 


held that the export price of wheat was’ 
statutorily required to be within the ceil- 


ing of Rs. 150/- per quintal and the. ex- 
+ port permits required an undertaking 
from the wholesale exporter to the effect 
that he was to deliver wheat to another 
dealer in the deficit State then the fixa- 
tion of the controlled price at Rs, 139/- 
per quintal and the acquisition of the 
wholesaler’s stock at that price on his 
own premises can hardly be assailed as 
unreasonable or oppressive. This is so 
because Clause 3 of the Wheat Price Con- 
‘trol Order of 1974 had fixed the price of 
Rs. 150/- to. be inclusive of. the cost of 
funny bags, octroi, terminal tax, pur- 
chase tax, sales tax or any other local 


tax payable under the law-and also of all . 


ducidental charges which may be incurred 
by a dealer up to the point to which 
wheat was to be loaded into a railway 


wagon. or other vehicles for purposes of 
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_ charges per quintal 


- early as the 5th of June, 1974, by 


Admittedly no challenge to the ' 


the- 
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export, The respondent-State in its re- 
turn has made it clear that the approxi- 
mate sum total of the above-mentioned 
costs of packing, taxes and incidental 
of wheat had been 
worked gut to be about Rs. 11/-, . There- 


.fore deducting this amount from the over- 


all-ceiling of Rs. 150/-, the price of Rupees 
139/- was fixed by the State for naked 
grain either ex-godown or from the busi- 
ness premises of the dealers, Learned 
counsel for the State further highlighted 
the fact that the support price of wheat 
within the State was as low as Rs. 105/- 
per quintal. It was, therefore, argued 
that the fixation of the price of Rs, 139/- 
per quintal was liberal and in effect was 
the maximum that could be given for the 
naked grain in view of the earlier over- 
all ceiling of Rs, 150/- per quintal which 


.was inclusive of packing, taxes and other 


incidental charges which were inevitable 
thereon. We are inclined to agree with 
the submissions of the counsel for.the res- 
pondent-State that the fixation of the 
price of Rs, 139/- per quintal was reason- 


- able, based upon sound data and relevant 


consideration, and appears indeed to be 
in continuation of the existing price con- 
trol for Inter-State trade imposed as 
the 
Wheat Price Control Order of that date. 

- 41, On behalf of the respondent- 
State, adequate explanation and reason- 
able cause for promulgation of the Fourth 
Amendment Order has also been made 
out on facts by virtue of the averments 
made in the return, It is the case that 
the State Government was compelled and ` 
indeed its hands were forced to take the 
impugned action in view. of the circum- ' 


‘stances which were the creation of the 


wholesale dealers themselves. The affida- 
vit discloses that the price of an essen- 
tial commodity, like wheat, was manipu- 
lated and madé to rise, inordinately even 
‘within, a surplus State, like the Punjab 
for purposes of export so as to go be- 
yond the envisaged limit of Rs, 150/- per 
quintal. Allegations of. unsocial activities 
and abuse of the provisions by unscrupu- 
lous. wholesale’ traders had been particu- 
larly put in the fore-front by the respon- 
dent. .It has been averred that black © 
marketing in the trade'of wheat had be- 
come rampant and money for. the com- 
modity was passing below the table, 
though in figure ~ work the prices were 
sought to be shown below the statutory 
limit of Rs. 150/- with the result that, 


prices -started sky-rocketing not only 


within the State but in sympathy within 
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the deficit States as well in the rest of 
India. The. specific averment is that the 
State Government received complaints in 
this regard, both from the other deficit 
States as also by the Central Govern- 
ment, A bona fide attempt was still 
.made by the respondent-State to break 
the deadlock and a dialogue was opened 
with the spokesmen of the wholesale 
traders and the other dealers in wheat. 
Nevertheless a meeting was called for 
this purpose between the representatives 
of the trade and the Government which 
proved abortive and the representatives 
of the trade far from holding the price 
line forthrightly took the stand that they 
could give no undertaking that the price 
of wheat would remain within the statu- 
tory limit of Rs, 150/- per quintal even 
in inter-State trade. In the abovesaid 
circumstances which are in terms alleged 
in the State’s affidavit, (the same has to 
be accepted in view of the further fact 
that no replication has been filed contro- 
verting the-same), there is merit in the 


Tespondent-State’s stand that far from ` 


there being any breach of faith on its 
part, in fact, the boot was on the other 
leg and the State’s hands were forced into 
action due to unsocial activities indulged 


in by a sizeable section of the wholesale ~ 


traders. 


42, A limb of the argument on 
behalf of the petitioners in regard to the 
fixation of thé- “price 
an identical price was being fixed for 
both levy-free wheat and what may be 
‘called in contradistinction: as “non-levy 
wheat, This’ was assailed as unreasonable 
and violative of Article 14 of the: Con- 
stitution. We-are unable to agree. 


fallacy.: The price of Rs.- 139/- per quiń- 
tal is the maximum price at which fair 
average quality of wheat may be sold, It 
is not an inflexible: fixed price. for wheat! 
Indeed as has been shown. the support 
price continues to be as low as_ Rs, 105/- 
and the maximum for the 


tal only. The respondent-State nor any 
other body is obliged to. make purchases 
of non-levy wheat at the abovesaid price 
of Rs, 139). per quintal. .As has already 
been noticed the control price has been 
` fixed by deducting the packing, taxes and 


incidenta] charges from the earlier ceil-- 


ing of- Rs, 150/- per quintal only, Once 
. it is held that the fixation of this price is 


fair, reasonable and based on adequate 


data and considerations (as it has already 4 
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of wheat was that > 


. The ` 
submission appears- to suffer. from: a basic : 


naked grain” 
is now controlled at Rs. 139/- per quin- 


. of the stocks is not authorised or 
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been held above) then the petitioners can 
hardly makea grouse of the fact that 
their stocks are being acquired at the 
mraman, price permissible under the 
aw. 


43. On this issue of discrimination 
the starid of Mr. Bhandari equally de- 
serves notice, He contends that what 
may be conveniently called ‘levy free 
wheat’ and ‘non-levy wheat’ are two dist- - 
inct clauses whose owners are distinct and 
separate, Whilst the wholesalers are sub- 
jected to the condition of delivering 50 
per cent. of their purchase by way of 
levy to the State, the. producer and per- 
haps the retailer are under no such ‘ob- 
ligation. “Again the maximum price -..of 
wheat alone has been fixed but there is no 
obligation on the State or anyone else to 
necessarily pay ‘this maximum price and 
it is perfectly legal to pay prices below. 
the ceiling as well: Counsel highlights 
the fact that the respondent-State ‘has 
not acquired non-levy wheat in the hands 
ci -the producers and in fact the purcha- 
ses made by Governmental Agencies from 
the producers are at a much lower price 
of approximately Rs; 116/- per quintal 
He highlights the fact that the petitioners’. 
cannot: possibly be aggrieved by the fact 
that they are indeed being offered and 
paid the highest price now allowed ` by 
law, for the excess stocks held by them. 
In sum, therefore, he contends that _ se- 
parate and distinct clauses may be treat- 
ed ‘differently without inviting the stigma 
af discrimination.. We, agree with the 
learned counsel forthe respondents that 
there has: indeed.,been no infraction of 


‘Article.14 of the Constitution in preserib- 
‘ing a maximum sale. prios of wheat. Pith- 


in a State. wot rh 


` The lést 
A. s. Mittal “for ` 


PERT PRE oft Mr. 
the :petitionérs is that 


there-has been a'violation of Section 3-B - 


of the Essential Commodities Act in fix- 


. ing the maximum ‘price of wheat by vir- 


tùe of the. Fourth Amendment Order. The 
submission is that in taking over ‘the €x- 
cess stocks of wheat as a result of the 
slashing ofthe’ storage limit of the whole- 
salers, thé! State Government ‘is’ patently 


exercising ‘its power under Section’ 3 (2). 


(f) of the-Essential Commodities Act. As 


“a necessary consequence, therefore, Sec- 


tion 3-B of the Act is attracted and the 
argument is that a simultaneous prescrip- 
tion of controlled price and acquisition 
en- 
visaged by-the relevant provisions. In 
substance the argument is that clause (ii) 
of Section 38 of the Act alone is attracted — 


. 
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to the situation and the respondent-State 
was, therefore, obliged to determine the 
price with relevance 
or likely to prevail during the post-har- 
vest period in the area, to which the 
Order applies, 


45. The stand of the respondent- 


State is, however, categorical] and differ- 
ent, The firm case is that the fixation of 


- {the price has been made under the power 


conferred by Section 3 (2) (c) of the Act. 
This provision provides for the promul- 
gation of an order for controlling the 
price at which any essential commodity 
may be bought or sold. We find weight 
in the contention of the respondent's 
counsel, Firstly, it is the State’s stand 
that they are acting under Section 3 (2) 
{c) of the Act and nothing has been point- 
ed out on behalf of the petitioners to 


’ “ skow that the State. would either be de- 


barred from exercising the power confer- 
red by that provision or in fact has not 
acted thereunder. We-have hence to ac- 
cept the position that the price has been 
controlled under the abovesaid general 
provision, Equally in this context it has 
to be noticed that the fixation of the 
price is not merely qua the excess stock 
of the petitioner-wholesalers or of levy 
wheat alone but is one of general appli- 
cation, Section 3 (3-B) does not provide 
for the fixation of a price which is to be 
of general application but is of limited 
import attracted only in regard to persons 
who have been required to sell their 
stocks to the Government or its nomi- 
nees, The general ‘power given under 





Section 3 (2) (c) of the Act is not hedged 
in with any conditions of determining the 
post-harvest price etc. We have held 
earlier that the exercise of this power 


for fixation of the price has not been 


done either unreasonably or arbitrarily. 
Indeed there is much in the submission of 
the learned counsel for the respondent 
that the fixation of the maximum price 


of Rs. 139/- is a mere continuation and ` 


corollary of the price fixed as early as 
the 5th of June, 1974, by the 
Price Control Order of that date, Where- 


as therein the maximum: of Rs. 150/- per- 


quintal was fixed as inclusive of packing, 
texes and incidental charges, the present 
price is mérely a subtraction of Rs. 11/- 
therefrom for the naked grain thug ex- 
cluding the cost of packing, taxes and in- 
cidental charges from the earlier ceiling. 
Counsel, therefore, can rightly ` fall back 
on the ground that in fact there is no 
simultaneous acquisition and fixation of 
the price by the Fourth Amendment 


aes 
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well arise where the State may wish to 
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Order and that the limitations. of price 
were envisaged from the 18th of April, 
1974, onwards and in any case from the 
5th of June, 1974. We are equally un- 
able to see that if the price had been fix- 
ed under Section 3 (2) (c) then how Sec- 
tion 3 (3-B) of the Act-would be attract- 
ed to the situation or to control the ex- 
plicit power given by the general prévi- 
sion. 

46. In the view that we have 
taken that limitation and the fixation of | 
the wheat price has been inherent in the 
situation from the very beginning the 
issue of simultaneous fixation of price 
and acquisition of stocks hardly arises and 
we, therefore, cannot pronounce upon 
the same, Nevertheless in fairness to 
Mr. Bhandari it may be noticed that he 
contended that there was nothing in the 
language of the statute which prevented 
a simultaneous exercise of the power to 
determine a controlled price and then to 
take over the stocks under Section 3 (2) 
(f) of the Essential Commodities Act. 
The argument is that Clause (ii) of Sec- 
tion 3-B is a subsidiary provision which 
comes into play only when in fact no con- 
trol price is existing or has been prescrib- 
It is suggested that a situation may 


take over particular stocks of an essen- 
tial commodity in the hands of an indi- 
vidual or individuals at a particular price 
without prescribing or promulgating a 


“general control price of the commodity in 


the market for all times to come, His 
centention is that it would be in-such a 
situation that clause (ii) above reférred 
to would apply. This stand has been se- 
riously controverted on behalf of the 
petitioners but as we have already said 
the matter in the present case is academic 
and therefore does not call for determi- 
nation. i 3 l 

47. Mr. Harbans Lal on behalf of 
some ‘of the petitioners whilst adopting 
the contentions raised by Mr, Mittal had 
also launched an ancillary attack under 
Article 31 of the Constitution of India. 
He contended that taking over of the 
excess wheat stocks from the hands of 
the petitioners was a compulsory acqui- 
sition of property under the said Article. 
His particular reliance was on sub-clause 
(3) of the said Article which required’ 
that any State legislation in regard to 
compulsory acquisition of property shall 
not have effect unless the same had been 
reserved for the consideration of the. 


. President and had- received his assent. 
Counsel contended’ that the Fourth 
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Amendment Order being State legislation 


and admittedly not having secured the 
President’s sanction was, therefore, in 
contravention of Article 31 (3) of the 


Constitution and hence ultra vires. 


48. We are of the view that the 
abovesaid contention stems from a falla- 
cious assumption that the impugned 
Fourth Amendment Order is to be deem- 
ed as State Legislation, The Essential 
Commodities Act is a central statute and 
Section 3 thereof empowers the Central 


Government to issue orders within the 
scope of the said provision. Section 5 of 
the Act, however, clearly provides for 


the delegation of the legislative power 
and provides that the Central Govern- 
ment may by notified order direct that 
the power to make orders or issue noti- 
fications under Section 3 may also be ex- 
ercisable by the State Government or 
such officer or authority subordinate to a 
State Government. There is no dispute 
that the Central Government has in terms 
delegated the legislative power under 
Section 5 to the State of Punjab and it 
is thereafter that the orders under the 
Essential Commodities Act had been issu- 
ed by the State Government, Now it is 
settled law that the act of the agent is 
the act of the principal and therefore. 
when the Punjab State acts as a delegate 
of the Central Government then it must 
be deemed as the act of the Central Gov- 
ernment itself, The . impugned . orders, 
therefore, in the eye of law are central 
legislation and thus not subject to the res- 
trictions imposed by sub-clause (3) of 
Article 31 of the Constitution of India. 
Reliance was placed by Mr, Harbans Lal, 
on Ramijidas v, State of Rajasthan, AIR 
1954 Raj 97 (FB) but it suffices to men- 
tion that this authority does not in any 
way advance this argument on behalf of' 
the petitioners. - 


49. Two ancillary contentions rais- 
ed on behalf of the petitioners must in 
fairness be noticed before closing this 
judgment, It was contended that the 
respondent-State whilst imposing a maxi- 
mum sale price of fair average quality 
of wheat had nevertheless imposed no 
control] on wheat products, What was 
particularly highlighted was that wheat 
flour (atta) and similarly other edible 
products of wheat had been left com- 
pletely beyond the ambit of any price 
control. The submission was that wheat 
as such is hardly used for human con- 
. sumption and it is only after it is con- 
verted primarily into wheat flour and 
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other subsidiary products that it becomes 
edible. It was, therefore, argued that 
leaving out the edible by-products of 
wheat free of any control was thus the 
ultimate unreasonableness and the State’s 
position in this regard even casts a doubt 
on its true intentions and bona fides in 
purporting to contro] the price of wheat. 
We are not impressed by the abovesaid 
line of reasoning, As was rightly point- 
ed out by the learned counsel for the 
respondents the mere non-fixation of any 
price for wheat flour and other edible 
wheat products could not by itself be 
deemed either discriminatory or patently 
unreasonable, In fact it was pointed out - 
that if the base product is controlled in 
price then inevitably the by-products 
thereof automatically got related to its 
controlled price, The respondent-State 
has, therefore, not deemed it necessary 
to impose statutory control thereon and 
indeed it could not be compelled to do 
so, Further the difficulties of statutory 
price control of by-products owing to the 
varied nature of the same and the com- 
plexities of enforcing them may well . 
lead to mal-practices and easy violation 
thereof, have also been pointed out on 
behalf of the respondents. Nevertheless 
it was contended’ that the respondent- 
State had not in any way denuded itself 
of the power to fix prices of the by- 
products of wheat and if necessity arose 
or prices got out of hand, the respondent- 
State, it was stated, would not be found 
wanting in its duty to keep the bye-pro- 
ducts of wheat also within the .bounds 
of a reasonable price, 


50. Learned counsel for the peti- 
tioners had also made a serious grouse of 
the fact that despite the promulgation of 
the Fourth Amendment Order, the Pun- 
jao Wheat Procurement (Levy) Order, 
1974, still continued to be on the statute 
book, It was argued that there was an 
inherent conflict between the two provi- 
sions and both of them could not be al- 
lowed to stand. ` 


51. We are unable to see any in- 
herent incompatibility between the, im- 
pugned Fourth Amendment Order and 
the Punjab Wheat Procurement (Levy) 
Order, 1974, It had been clarified on be- 
half of the respondent-State that the 
Levy Order was a separate and indepen- 
dent enactment which can nevertheless 
continue and be of effect despite the 
changes brought about by the Fourth 
Amendment Order. The .levy scheme is 
intended to be continued in its applica- 
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tion to the purchases which may be 
made by the semi-governmental . agen- 


cies, like the Markfed 
Civil Supplies Corporation as also the 
purchases made by the Roller Flour 
Mills, the Chakkiwalas and certain other 
categories of licenced dealers, Therefore 
the necessity of continuing with the pro- 
` visions of the Levy Order has teen high- 
lighted, It has also to be borne in mind 
that the basic procurement or the support 
price of wheat wes still being maintained 
at Rs, 105/- per quintal and to sustain 
the same the levy scheme was essential 
in order to ensure adequate stocks at re- 
latively cheaper prices in- the hands of 
the respondent-State for supply to the 
weaker sections of the Society through its 
official distribution system. We, there- 
fore, see no incongruity in the continu- 
ance of both the Wheat Procurement 
~ (Lévy) Order and the impugned Fourth 
Amendment Order on the statute book, 
52. As all the contentions raised 
on behalf of the petitioners have not 
found favour with us we hereby dismiss 
these writ petitions. However, in view 
of the intricacy of the issues raised here- 
in we leave the parties to bear their own 
costs, 


and the Punjab 


Petitions dismissed. 
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The State of Haryana and others, 
Appellants v, Ram Chander, Respondent. 
Letters Patent Appeal No, 20 of 1975, 

D/- 2-8-1976," 
(A) Constitution of India, Articles 226 
and 311 — Domestic Tribunal — Discipli- 
` nary enquiry — Charge of embezzlement 
— Procedure to be followed — Strict rules 
of evidence not applicable —- Hearsay 
evidence — Admissibility (Evidence Act 
(1872), Section 60), 1975 Lab IC 986 
(Punj and Har), Overruled; Civil Writ 
No, 401 of 1973, D/- 25-11-1974 (Punj & 
Har), Reversed, f 
Domestic tribunals, in the absence of 
statutory guidance, have the right to re- 
gulate their own procedure and are also 
not bound by the strict rules of evidence. 


*(Against judgment of Rajendra Nath 
Mittal, J., in Civil Writ No, 401 of 1973, 
D/- 25-11-1974.) 
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The rules of procedure and the rules of 
evidence observed in Courts are often 
misplaced in domestic enquiries. A Do- 
mestic Tribunal whose procedure is not 
regulated by a statute is free to adopt a 
procedure of its own so long as it con- 
forms to principles of natural justice, It 
is equally free to receive evidence from 
whatever source if it is “logically proba- 
tive’, AIR 1963 SC 375 and AIR 1976 
SC 1080, Foll. (Para 2) 

It is true that in courts of law hear- 
say evidence is not admissible except to 
the’ extent permitted by the Evidence 
Act, But, there is no reason why this 
strict rule of evidence should be applied 
to proceedings before domestic tribunals. 
Hearsay evidence is “logically probative” 
though its probative value may be strong 
or weak according to the facts and cir- 
cumstances of case, If it is “logically 
probative”, a tribunal is entitled to act 
upon it. (Para 3) 

While there is no bar against the recep- 
tion of hearsay evidence by domestic tri- 
bunals, the extent to which such evidence 
may be received and used must depend on 
the facts and circumstances of the case and 


the principles of natura] justice, (Case 
law discussed). (Para 4) 
Where a bus is checked and it is 


found that tickets have not been issued 
to several passengers and the passengers 
state in the presence of the conductor 
that they paid the fare, the enquiry offi- 
cer would be justified in acting upon the 
evidence of the checkers stating these 
facts even though the passengers them- 
selves are not examined as witnesses. A 
finding on guilt arrived at by him would 
not be based on pure hearsay. It would 
be based on (1) the evidence of the che- 
cker that he found passengers travelling 
without tickets and (2) the statements 
made by the passengers to the checker at 
the time of checking. The second item 
of evidence alone would be hearsay but 
it would be hearsay of high probative 
value because of the circumstance that 
statements were made in the presence of 
the conductor and on the spot. In such 
a case, it cannot be said that the enquiry 
officer’s findings are based on pure hear- 
say or hearsay of unreliable nature. 1975 


Lab IC 986 (Punj & Har), Overruled; 
Civil Writ No. 401 of 1973, D/- 25-11- 
1974 (Punj & Har), Reversed. (Para 4) 


(B) Constitution of India, Articles 226 
and 311 — Disciplinary enquiry — Order 
of termination of service — Disciplinary 
authority whether bound to pass a speak- 
ing order, 1875 Lab IC 986 (Punj & Har), 
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Overruled; Civil Writ No, 401 of 1973, 
D/- 25-11-1974 (Punj & Har), Reversed. 
Where under the rules an Enquiry 
Officer is appointed to conduct a detailed 
enquiry into the guilt of the delinquent, 
where the Enquiry Officer submits a de- 
tailed report giving his findings and the 
reasons for his findings and where the 
disciplinary authority agrees with the 
findings of the Enquiry Officer, it cannot 
be said as a matter of law that the dis- 
ciplinary authority is bound to record 
reasons in every case. There is a vital 
difference between a case where the dis- 
ciplinary authority agrees with the find- 
ings of the Enquiry Officer and acts upon 
them and a case where the disciplinary 
authority disagrees with the findings of 
the Enquiry Officer. In the former, it is 
not always necessary for the disciplinary 
authority to record reasons while in the 
latter case, it is necessary for the disci- 
Piinary authority to do so, (Para 6) 
Where there is a full-fledged enquiry 
by an Enquiry Officer and findings sup- 
ported by reasons are recorded by the 
Enquiry Officer, there is no need for the 
disciplinary authority to reiterate the 
findings and reasons given by the Enquiry 
Officer when he is agreeing with them. 
1975 Lab IC 986 (Punj and Har), Over- 
ruled; Civil Writ No, 401 of 1973, D/- 
25-11-1974 (Punj & Har), Reversed. 
(Para 7) 
(C) Constitution of India, Articles 226 
and 311 — Natural justice —- Disciplinary 
.. enquiry — Termination of service — Ap- 
peal — -Rules not providing for a perso- 
pal hearing — Appellate authority is not 
bound to give the delinquent a personal 
hearing =- There ig no principle of natu- 
ra] justice which requires that a personal 
hearing should be given in such a matter. 
(Para 9) 
Chronological Paras 
(1976) 3 SCC 76 = 


Cases Referred: 
AIR 1976 SC 1080 = 
1976 Lab IC 699 
1975 Lab IC 986 = 1975 Cur LJ 1 (Punj 
& Har) ; 1, 4 
AIR 1972 SC 2083 = 1972 Serv LR 85 7 
1972 Lab IC 713 = = (1971) 1 Serv LR 720 
(Punj) 8 


AIR 1971 Punj and Har 220 7, 8 
(1968) 1 WLR 992 = (1968) 2 All ER 633 
3 


AIR 1966 SC 1827 = (1967) 1 SCJ 855 
i 6, 7, 
(1965) 1 QB 456 =. (1965) 2 WLR 89 
AIR 1964 SC 364 = (1964) 4 SCR 718 
AIR 1963 SC 375 = (1963) 2 SCR 943 
AIR 1961 SC 1245 = (1962) 1 SCR 151 
"1911 AC 179 = 80 LJKB 796 
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C. `D. Dewan, Advocate-General 
(Barrani with Naubat Singh, A. A. G. 
(Haryana), for Appellants; U. S. Sahni, 


_for Respondent, 


O. CHINNAPPA REDDY, Ag, C. J.:— 
This case has been referred to a Full 
Bench by Narula, C., J. and Tiwana, J., 
as it was thought that the observations of 
a Division Bench of this Court in Tarlo-. 
chan Singh v, State of Punjab, 1975 Cur 
LJ 1 = (1975 Lab IC 986) were very’ 
wide and that the decision in that case 
required reconsideration, The respondent 
was a conductor in the Haryana Road- 
ways, Rohtak, There was a disciplinary 
enquiry against him. Two charges were 
made, The first was that on 21st May, 
1970, when he was on duty on Bus No. 
1346 he failed to issue tickets to forty 
passengers from whom he had collected 
full fare and that he had embezzled . the 
amount so collected, The second charge 
was that when.checked he had in his 
pocket punched tickets of various deno- 
minations, His defence in regard to the 
first charge was that a large number of 
passengers had got into the bus at Rewari 
and that while he was issuing tickets to 
the passengers as fast as he could, the 
bus was stopped at Tankri village by the 
Centra] Flying Squad for checking, -He 
told the checkers that the bus was over- 
loaded, that he had not collected the fare 
from the passengers and that he had yet 
to issue tickets. It was false to say that 
he had collected the fare from the pas- - 
sengers, In regard to the second charge, 
he denied that any punched tickets were 
recovered from him. Befcre the Enquiry 
Officer, two checkers were examined to 
substantiate the allegations against the 
respondent. No passenger was, however,’ - 
examined, The two checkers deposed to 
their checking the bus and finding forty 
passengers without tickets, They stated 
that the passengers .told them that the 
conductor had collected full fare from 
them, They also deposed to the recovery 
of some punched tickets from the pocket 
of the conductor, The conductor exa- 
mined one Som Nath as a defence wit- 
ness, Som Nath stated that there was a 
rush of passengers and that many of them 
had no tickets, The Enquiry Officer 
found the respondent guilty of both the 


‘charges and submitted his’ report to the 


General Manager, Haryana Roadways. The 
latter provisionally accepted the findings 
of the Enquiry Officer and issued a notice 
to the respondent to show cause why the 
penalty of termination of service should 


not be imposed upon him, The respon- 
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dent submitted his explanation, * There- 
after, the General Manager, ‘Haryana, 
Roadways, -passed the order dated 17th 
February, 1971; terminating the services 
of the respondent, The respondent pre- 
ferred an appeal to the State Transport 
Controller, Haryana, The appeal was fe- 
jected. He invoked the jurisdiction of 
this Court under Article 226 of the Con- 
stitution. Our learned brother R. N. Mit- 
tal, J., allowed the civil writ petition on’ 
two grounds, The first ground was that 
there was no legal evidence before the 
Enquiry Officer since no passenger had 
been examined and the evidence of the 
checkers about what the passengers told 
them was-hearsay and, therefore, inad- 
missible in evidence, The jearned single’ 
Judge relied upon the decision of a Divi- 
sion Bench: of this. Court in Tarlochan 
Singh’s: case (supra), The second ground 
on which the learned Judge allowed the. 
writ petition was that ‘the order of ter- 
mination of service was cryptic and not a 
speaking order. The State .of Haryana 
has preferred this appeal `. 

2. The first question for’ coristde- 
ration is, whether the evidence of the 
checkers as to what they were told by 
the passengers was not legal evidence in 
the domestic enquiry against the respon- 
dent, Time and again, it has been repeat-., 
ed by the Supreme Court that domestic 
tribunals, in the absence of’ statutory: 
guidance, have, the right, to, regulate their 
own procedure.and are also hot bound by 
the strict rules of evidence. -The rules: 
of procedure and ‘the , Tules of evidence. 
observed in Courts are often. misplaced, 
in domestic’. enquiries., A Domestic tri- ' 
bunal whose procedure is not regulated; 

‘jby a statute is. free to-adopt.a. procedurę. 
of its, own so long as it conforms to,prin- 
ciples of natural , justice. It is, equally 
free -to receive. evidence from, whatever 
source if it is “logically probative”. In 
State of Mysore vi:Shivabasappa, AIR. 


1963 SC 375, the ues Court ‘observ-: ` 


ed -as follows:—, ay ko Ei 


“Domestic tribunels dzercising quasi- 
judicial functions 'arezúnñot. -courts *and;: 
therefore, they. are not:: bound: to: follow. 
the procedure- prescribed for:trial of ac- 
tions, in courts nor. are they bound by 
strict. rules of evidence. They can, un-. 
like courts, obtain all information, mate- - 
ial for the: points under enquiry from™ 
all sources; and through all channels,: 
without being fettered’ by rules and pro-: 
cedures : which -govern proceedings in 
court, The only obligation which. the- 
law casts on them is that they should. not 
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act’ on any information which they may 
receive unless they put it to the party 
against whom it is to be used and give 
him a fair opportunity to explain it. What 
is a fair opportunity must depend on 
the facts and circumstances of each case, 
but where such an opportunity has been 
given, the proceedings are not open to 
attack on the ground that the enquiry 
was not conducted in accordance with the 
procedure ‘followed in courts.” 
These observations were quoted with ap- 
proval in K. L, Shinde v. State of Mysore, 
1976 (3) SCC 76 = (AIR 1976 SC 1080). 
I: was held in the latter case that~ pre- 
vious statements of witnesses who resiled 
from them at the domestic enquiry were 
admissible in evidence against the delin-- 
quent, The Supreme Court observed:— 
“It may also be observed that depart- 
mental proceedings do not stand on the 
same footing as. criminal prosecutions in 
which high degree of proof is required. 
It -is: true that in the instant case reli- 
ance was placed by the Superintendent 
of Police on the earlier statements made 
by the three police constables including 
Akki from which they resiled but that 
did not vitiate the enquiry or the impug- 
ned order of dismissal, as departmental 
proceedings are not governed by strict 
rules of evidence. as Contained in the 
Evidence Act.” 


Te i Hearsay siaeive may suffer 
from ‘the following infirmities noticed by 
Phipson in his “Law of Evidence:” 


(1) the irresponsibility of the -origi- 
nal declarant; whosé statements were 
made neither on oath, nor subject to - 
créss-examination; -(2) the depreciation of ` 
truth in the’ process: of: repetition and. (3); 
the- opportunities. for *fraud its admission 
would: open; to which are sometimes ad- 
ded’ (4) the tendency. sof such evidence to 
protract legal inquiries, and (5) to en- 
courage the substitution of .weaker for 
stronger proofs, “Despite these infirmities 
Phipson considered that such evidence 
could not be truly called irrelevant. A 
belief in hearsay, he said, was often re-. 
garded as instinctive; at all events it was 
universally © sanctioned by ~experience, 
since nine-tenths of the world’s business 
was ‘conducted: on its basis. He : further 
pointed out that it-was significant that 
relaxations of the rule were constantly | 
sanctioned by statute, We may -mention 
here. that in England ‘considerable inroad 
has been made-by statute recently and 
first-hand hearsay is now : admissible in 
evidence in courts. of law, In India | too, 


: exclusion ‘of hearsay evidence has never 
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been an absolute rule. There have always 
been exceptions to the hearsay rule even 
in courts of law. In fact great probative 
value is attached to dying declarations and 
retracted confessions which constitute but 
hearsay evidence, It is true that in courts 
of law hearsay evidence is not admissible 
except to the extent permitted by the 
Evidence Act. But, there is no reason why 
this strict rule of evidence should be ap- 
plied to proceedings before domestic tri- 
bunals. Hearsay evidence is “logically 
probative” though its probative value 
may be strong or weak according to the 
facts and circumstances of a case, If it is 
“logically probative,” a tribunal is entit- 
led to act upon it. The following observa- 
tions of Lord Denning, M. R., in T. A. 
Miller Ltd. v. Minister of Housing | and 
Local Govt, (1968) 1 WLR 992 are: apt 
and very much to the point:— 

“A tribunal of this kind is master of 
its own procedure, provided that the 
rules of natural justice are applied. Most 
of the evidence here was on oath, but 
that is no reason why hearsay should not 
be admitted where it can fairly be re- 
garded as reliable. Tribunals are entitled 
to act on any materia] which is logically 
probative, even though it is not evidence 
in a court of law: see Reg. v. Deputy In- 
dustrial Injuries Commr., Ex parte Moore, 
(1965) 1 QB 456. During this very week 
in. Parliament we have had the second 
reading of the civil Evidence Bill, It 
abolishes the rule against hearsay, -even 
in ordinary courts of the land. It allows 


first-hand hearsay to be admitted in civil” 


proceedings, subject to safeguards, Hear- 
say is clearly admissible before a tribunal, 
No doubt in admitting, the tribunal must 
observe the rules of natural justice, but 
this does not mean that it must be tested 
by cross-examination,’ It only means that 
the tribunal must give the other side a 
fair opportunity of commenting on it and 
of contradicting it: see Board of Educa- 
tion v, Rice, (1911) AC 179, Reg v, Depu- 
ty Industrial Injuries Commr., (1965) 1 
QB 456, 

4. We are, therefore, of the view 
that while there is no bar against the 
‘treception of hearsay evidence by domes- 
tic tribunals, the extent to which such 
evidence may be received and used must 
depend on the facts and circumstances of 
the case and the principles of natural 
justice. The learned counsel for the res- 
pondent invited our attention to the deci- 
sion of the Supreme Court in Jagannath 
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Prasad Sharma v, State of Uttar Pradesh, 
AIR 1961 SC 1245, where the learned 
Judges of the Supreme -Court compared 
the U. P, Police Regulations and the 
U. P, Disciplinary Proceedings (Adminis- 
trative Tribunal) Rules and observed as 
follows:— 

“There is no substantial. difference 
between the procedures prescribed for 
the two forms of enquiry, The enquiry 
ir. its true nature is quasi-judicial It is 
manifest from the very nature of the en- 
quiry that the approach to the materials 
placed before the enquiring body should 
be judicial, It is true by Regulation 4990, 
the oral evidence is to be direct, but even 
under Rule 8 of the Tribunal Rules, the 
Tribunal is to be guided by rules of equi- 
ty and natural justice and is not bound 
by formal rules of procedure relating to 
evidence, It was urged that whereas the 
Tribunal may admit: on record evidence 
which is hearsay, the oral evidence under 
the Police Regulations must be direct 
evidence and hearsay is excluded, We 
do not think ‘that any such distinction 
was intended. Even though the Tribunal 
is not bound by formal rules relating to 
procedure and evidence, it cannot-rely on 


evidence which is purely hearsay, because 
to do so in an enquiry of this nature 
would be contrary: to rules of equity and 
natural justice.” a 
The learned counsel for the respondent 
wanted us to read the observations of 
the Supreme Court as laying down that 
hearsay evidence:‘was altogether inadmis- 
sible in domestic enquiries also, We do 
not think that we Gan so read the obser- 
vations of the Supreme Court. The sen- 
tence underlined by us for emphasis © 
clearly shows’ that the Supreme Court 
was émphasising the general unreliability 
of hearsay evidence and the. violation of 
the rules of natural justice involved in- 
relying upon pure hearsay, We venture 
to illustrate the position as follows: If 
half a dozen persons go to the office of 
the Haryana Roadways and complain that’ 
the conductor of a certain bus collected 
fare from them but-did not issue tickets 
to them and if later on the passengers 
are not examined as witnesses, a finding 
of guilt based solely upon the .complaint 
given by the passengers would amount to 
a finding based on pure - hearsay and 
would involve violation of principles of 
natural justice. On the other hand, where al 
bus is checked and it is found that tickets 
have not been issued to several pass- 
sengers and the passengers state in the 
presence of the conductor that they pai 
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the fare,.the enquiry officer would be 
justified in acting upon the evidence of 
the checkers stating these facts even 
though the passengers themselves are 
not examined as witnesses. A finding of 
guilt -arrived at by him would not be 
based on pure hearsay. It would be 
based on (1) the evidence of the checker 
that he found passengers travelling with- 
out tickets and (2) the statements made 
by the passengers to the checker at the 
time of checking. The second item of 
evidence alone would be hearsay but it 
would be hearsay of high probative value 
because -of the circumstance that state- 
ments were made in the presence of the 
conductor and on the spot, In such a 
case, it cannot be said that the enquiry 
officer’s findings are based on pure hear- 
say or hearsay of unreliable nature, We, 
do not, therefore, think that the decision 
of the Supreme Court in Jagannath Pra- 
sud Sharma’s case supports the argument 
of the learned counsel for the respon- 
dent. The decision is in no way incon- 
sistent with the view expressed by us, In 
the view we have taken, we overrule 
the observations to the contrary in Tar- 


lochan Singh’s case (1975 Lab IC 986) 
(Punj and Har). 
5. The next question for conside- 


ration is, whether the order of termina- 
tion of service is vitiated on the ground 
that it is not a speaking order. No such 
complaint can be made against the report 
of the Enquiry Officer, The report of 
the Enquiry Officer refers to the charges, 
the evidence, the conclusions and the 
reasons for the conclusions. On receipt 
. oÈ the report of the Enquiry Officer, the 
General Manager agreed with the conclu- 
sions of the Enquiry Officer and issued a 
notice to the respondent to show cause 
why his services should not be terminat- 
ed, After receiving the. explanation of 
the respondent, the General Manager 
passed the following order:— 


“I have carefully gone through the 
report of Enquiry Officer, evidence on 
record and reply given by Shri Ram 
Chander C/9 to the show cause notice 
served on him vide No. 338/EA dated 
1-2-1971, Case of fraud to the tune of 
Rs, 42.78 committed by him is fully esta- 
‘blished, Recovery of old used -tickets 
from his person also proves his mala fide 
intention, I, therefore, order termination 
of his services w.e.f, 17-2-1971 F, N.” 


6. The question for consideration 
A, -whether this order satisfies the re- 
irements of law. It was argued by the 
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learned counsel for the respondent that 
the proceeding against the respondent in- 
sofar as it related to the determination of 
his guilt was quasi-judicial in nature and, 
therefore, it was the duty of the discipli- 
nary authority to support his order with 
reesons, It is true, as pointed out in 
Union of India v. H. C. Goel, AIR 1964. 
SC 364, that although an order of dis- 
missal which may be passed against a 
Government servant found guilty of mis- 
conduct can be described as an adminis- 

trative order, nevertheless, the proceed- 
ings held against such a public servant 
under the statutory rules to determine 
whether he is guilty of the charges fram- 
ed against him are in the nature of quasi- 
judicial proceedings, But, it does not 
fcllow ‘therefrom that in every case, the 
crder of dismissal should necessarily be 
supported by reasons. Where under the 
rules an Enquiry Officer is appointed 
conduct a detailed enquiry into the guilt 
of the ‘delinquent, where the Enquiry 
Officer submits a detailed report giving 
his findings and the reasons for his find- 
ings and where the disciplinary authority 
agrees with the findings of the Enquiry 
Officer, it cannot be said as a matter of 
law that the disciplinary authority is 
bound to record reasons in every case. 
There is a vital difference between a case 
where the disciplinary authority agrees 
with the findings of the Enquiry Officer 
and acts upon them and a case where the 
disciplinary authority disagrees with the 
findings of the Enquiry Officer, In the 
former, it is not always necessary for the 
disciplinary authority to record reasons 
while in the latter case, it is necessary for 
the disciplinary authority to do so. The | 
difference between the two types of cases 

has been brought out by Gajendragadkar, 
C. J., in State of Madras v, A, R. Srini- 
vasan, AIR 1966 SC 1827, where he ob- 


on 


_ served as follows:— 


a ote sdeeeciee In dealing with the ques- 
tion as to whether it is obligatory on the 
State Government to give reasons in sup- 
port of the order imposing a penalty on 
the delinquent officer, we cannot overlook 
the fact that the disciplinary proceedings 
against such a deliquent officer begin with 
an enquiry conducted by an officer ap- 
pointed in that behalf. That enquiry is 
followed by a report and the Public Ser- 
vice Commission is consulted where ne- 
cessary. Having regard to the material 
which is thus made available to the State 
Government and which is made available 
to the delinquent officer also, it seems to 


-vs somewhat unreasonable to suggest that 
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the State Government must record its 
reasons why it accepts the findings of the 
Tribunal. It is conceivable that if the 
State Government does not accept the 
findings of the Tribunal which may be in 
favour of the delinquent officer and pro- 
poses to impose a penalty on the delin- 
quent officer, it should give reasons why 
iż differs from the conclusions of the 
Tribunal though even in such a case, it 
is not necessary that the reasons should 
be detailed or elaborate, But: where the 
State Government agrees with the find- 
ings of the Tribunal which are against 
the delinquent officer, we do not think as 
a matter of law, it could be said that the 
State Government cannot impose the 
penalty against the delinquent officer in 
accordance with the findings of the Tri- 
buna] unless it gives reasons to show why 
the said findings were accepted by it. The 
proceedings are, no doubt, quasi-judicial; 
but having regard to the manner in which 
these. enquiries are conducted, we do not 
think an obligation can be imposed on 


the State Government to record reasons: 
” 


IN every CASE, ..ecceceeeeeeeeees 


7. The learned counsel for the 
respondent relied upon the decision of 
this Court in Bakhtawar Singh v. State 
of Punjab, AIR 1971 Punj & Har 220 
which was affirmed by the Supreme Court 
in State of Punjab v. Bakhtawar Singh, 
AIR 1972 SC 2083, That was a case in 
which two members of the Electricity 
Board were served with notices by the 
State of Punjab requiring them to show 
cause why they should not be dismissed. 
After obtaining their explanations, they 
were dismissed, The Supreme Court held 
. that the dismissal of one of them, Bakh- 
tawar Singh, was liable to be set aside as 
he was not charged with the offence of 
which the Government found him guilty. 
In regard to the other member Rajinder 
Pal Abrol, it was held that the order 
passed against. him was not a speaking 
order as it did not show what charges 
had been established against Rajinder Pal 
Abrol and was arbitrary to the core. The 
order ran as follows:— 


“I have gone through the charges 
and the explanation furnished by Shri 
R. P. Abrol. From the material on the 
file, I am definitely of the opinion that he 
is not a fit person to be retained as part- 
time member of the Electricity Board, I 
therefore, order that Shri Abrol may be 
removed from membership under sub- 
clause (iv) of clause (e) of sub-section (1) 
of Section 10 of the Electricity Supply 
Act, 1948,” 
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The defects of the order are patent, There 
is not even a finding of guilt recorded by 
the Minister. From a perusal of the 
erder, it is not possible to discover the 
charges of which R. P, Abrol was thought 
ty be guilty. More important than all 
tkis is the circumstance that there was no 
full-fledged enquiry by an Enquiry Officer 
as in the case before us. The findings 
recorded by the Minister were the very 
first findings recorded in the matter and 
one would, therefore, expect a speaking 
order from the Minister. Where there is a 
full-fledged enquiry by an Enquiry Officer 
ard findings supported by. reasons are re- 
corded by the Enquiry Officer, there is 
no need for the disciplinary authority to 
reiterate the findings and reasons given by 
the Enquiry Officer when he is agreeing 
with them, That was what was held by 
the Supreme Court in A. R. Srinivasan’s 
case, (AIR 1966 SC 1827). | 


8. The learned counsel for the 
respondent relied upon the decision of 
R. S. Narula J. (as he then was) in Vijey 
Singh Yadava v. State of Haryana, 1971 
(1) Serv LR 720 (1972 Lab IC 713). 
R. S. Narula, J., purported to follow the 
decision of the.Punjab and Haryana High 
Court in Bakhtawar Singh’s case (AIR 
1971 Punj & Har 220). We have already 
discussed that case and we do not, there- 
fore, consider it necessary to discuss 
Vijey Singh Yadav’s case further. We, 
would, however, like to mention that A. 
R. Srinivasan’s case, (AIR 1966 SC 1827) 
was not brought to the notice of R, S. 
Narula, J. On the authority of A. R. Sri- 
nivasan’s case, we hold that it was not 
necessary for the disciplinary authority in 
the. present case to record his reasons as 
he was accepting the findings arrived at 
by the Enquiry Officer. 

9. The learned counsel for the 
respondent raised two further grounds 
which were not considered by the learn- 
ed single Judge. He urged that the order 
was one of dismissal and, therefore, the 
General Manager was not competent to 
pass the order. The submission is with- 
out any basis, The order passed by the 
General: Manager was one of termination 
of service and under the notification issu- 
ed by the Transport Department of the 
Haryana Government, the authority com-. 
petent to impose the penalty of termina- 
tion of service is the General Manager. 
The other ground raised by the learned 
counsel was that the appellate authority 
did not give the respondent a persons 
hearing. The rules do not provide f 
a personal hearing and there is no pry 
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ciple of natural justice which requires 
that a personal hearing should be given 
in matters like - this, 

10, In the result, the appeal is 
allowed, the judgment of the learned 
_ single Judge is set aside and the civil writ 
petition is dismissed. There will be no 
order as to costs, 

M. R. SHARMA, J.:— I agree. 

SURINDER SINGH, J.:— I agree. 

Appeal allowed. 
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R. S. NARULA, C. J., 

Nagina Antu, Petitioner v, Gram Pan- 
chayat, Village Jhanjarpur, Respondent, 

Civil Revn, No, 881 of 1974, D/- 9-2- 
1976. 

(A) Punjab Village Common Lands 
(Regulation) Act (18 of 1961), Section 7 
(4) (omitted by Section 5, Punjab Village 
Common Lands (Regulation) Haryana 
Second Amendment Act (1973) ) — Right 
of second appeal under — Right ig not 
available when first appeal pending on 
date of commencement of Amendment 
Act has been decided after such date, 


The legislature is not expected to 
have made any provision in any Act 
meaninglessly. The right of second ap- 
peal under Section 7 (4) has been express- 
ly saved in two cases viz., second appeals 
pending on the date of commencement of 
the Amendment Act and second appeals 
preferable from first appeals decided be- 
fore such date, This express provision in 
respect of only two out of three cases 
(the third case being second appeals that 
may be filed from first appeals pending 
on such commencement and decided there- 
after) shows that by necessary intend- 
ment the right of second appeal in the 
third case has been taken away. AIR 
1957 SC 540 and AIR 1960 SC 980, Re- 
ferred, (Para 5) 
Cases. Paras 


Referred: Chronological 


AIR 1960 SC 980 = (1960) 3 SCR 640 4 


AIR 1957 SC 540 1957 SCR 488 4 
Arun Jain, for Petitioner; V. K, Bali, 
for Respondent. 


ORDER:— The common question of 
law which calls for decision in each of 
these three petitions for revision (Nos, 881 
tó 883 of 1974) of the, order of the Com- 
missioner, Ambala Division, dated June 
18, 1974, is whether the right to prefer a 
econd appeal under S, 7 (4) of the Pun- 

Village Common Lands (Regulation) 
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Act, 1961 (hereinafter referred to as the 
Principal Act) has or has not been taken 
away by Section 5 of the Punjab Village 
Common Lands (Regulation) Haryana 
Second Amendment Act, 1973 (hereinaf- 
ter called the Amending Act) from a liti- 
gant whose first appeal under Section 7 
(3) against the order of the Assistant 
Collector under Section 7 (2) of the Prin- 
cipal Act was pending before the Collec- 
tor on November 30, 1973, the date on 
and with effect from which the Amending 
Act came into force, 


2. Since it is the common case of 
both sides that there is no material dif- 
ference in the facts of these cases and 
the decision of one will govern all the 
three, I need only give the relevant facts 
of Civil Revision No. 881 of 1974 (Nagina 
v. Gram Panchayat). The respondent- 
Panchayat filed an application under Sec- 
tion 7 (1) of the Principal Act before the 
Assistant Collector First Grade to put the 
Panchayat in possession of the land which 
was in the possession of Nagina petitioner 
and which was claimed to have vested in | 
the respondent-Panchayat. The Pancha- 
yat’s application under Section 7 (1) of 
the Principal Act was allowed by the 
order of the Assistant Collector First 
Grade, dated September 25, 1973, under 
sub-section (2) of Section 7. Sub-sections 
(3) and (4) of Section 7 of the Principal 
Act were in the following words:— 


“7 (3), An appeal against the order of 
Assistant Collector, shall lie to the Col- 
lector. 


(4) An appeal 
order of the Collector 
Commissioner.” 


from the appellate 
shall lie to the 


3. The petitioner had preferred 
his appeal to the Collector against the 
order of the Assistant Collector when 
the Amending Act came into force on 
November 30, 1973. By operation of 
clause (i) of Section 5 of the Amending 
Act, sub-section (4) of Section 7 of the 
Principal Act (whereby an appeal against 
the appellate order of the Collector had 
been provided to the Commissioner) was 
omitted. The Collector, having dismissed 
the petitioner’s appeal on Feb. 5, 1974, 
a second appeal was filed by him (though 
erroneously described as a revision peti- 
tion) before the Commissioner. That ap- 
peal has been dismissed by the order of 
the Commissioner, dated June-18, 1974, 
on the ground that no appeal can be filed 
against the appellate order of the Collec- 
tor under Section 7 (3) of the Principal 
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Act after the coming into force of the 
Amending Act, The correctness of that 


decision has been impugned in these three 
petitions for revision, T 

4. Relying on two judgments of 
the Supreme Court in Garikapati Veeraya 
v. N. Subbiah Choudhry, AIR 1957 SC 
540, and State of Bombay v, M/s. Sup- 
reme General Films Exchange Ltd., AIR 
1960 SC 980, the learned counsel for the 
petitioners has argued that the institution 
of the suit carries with it the implication 
that all rights of appeal then in force are 
preserved to the parties thereto til] the 
rest of the career of the suit, and that the 
legal pursuit of a remedy, suit, appeal 
and second appeal are really but steps in 
a series to proceedings all connected by 
the intrinsic unity and are to be regarded 
as one legal proceeeding. These are the 
words: of the Supreme Court in Garika- 
pati Veeraya’s case (supra), He has also 
laid emphasis on the well known principle 
that the right of appeal ‘is not a mere 
right of. procedure but is a substantive 
right., 

-It is on that basis that it has 
argued that the right of second appeal 
which had been conferred on the peti- 
tioner by sub-section (4) of Section 7 of 
the Principal Act accrued to him at the 
time the proceedings under Section 7 (1) 
thereof were cOmmenced long before the 
coming into force of the Amending Act 
and that the said right not having been 
expressly taken away by anything con- 
tained in the Amending Act, the order of 
the Commissioner denying him that right 
is illegal and must be reversed. There 
neither is, nor can there be any quarrel 
with the proposition of law canvassed by 
Mr. Arun Jain, the learned counsel for 
the: petitioner, 


5. Mr, V. K. Bali, the learned 
counsel for the respondent, has, without 
joining issue with the petitioner on the 
proposition of law enunciated by him, re- 
ferred me to the equally well settled 
legal principle that a substantive or a 
vested right can be taken away by a com- 
petent Legislature either expressly or by 
necessary intendment, His argument Is 
lthat the intention of the Haryana Legis- 
lature to take away the substantive right 
‘lof the petitioner to prefer a second ap- 
peal under sub-section (4) of Section 7 of 
the Principal Act has by necessary im- 
plication been taken away by sub-section 
(2) of Section 9 of the Amending. Act, 
which section reads as underi—gy riso 

“g (1) On the commerjcesiént: of this, 
Act, the appeals pending’ before*the Cole 
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lector shal] be disposed of by him while 
the other proceedings shall stand transfer- 
red to the Assistant Collector of the first 
grade. ; 


(2) An appeal shall lie to the Com- 
missioner from any order passed by the 
Collector before the commencement of 
this Act; but the appeals pending before 
the Commissioner on the commencement 
of this Act shall be disposed of by him.” 
A plain reading of sub-section (2) of Sec~ 
tion 9 of the Amending Act shows that 
notwithstanding the repeal of sub-section 
(4) of Section 7 of the Principal Act, the 
second appeals which were pending be- 
fore the Commissioner on the date of 
coming into force of the Amending Act 
have been saved and have been expressly 
kept alive. The other part of the ex- 
press provisions contained in sub-section 
(2) of Section 9 is that a second appeal 
which could ordinarily be preferred under 
sub-section (4) of Section 7 of the Prin- 
cipal Act to the Commissioner has been 
expressly saved in respect of the matters 
decided by the Collector before the com- 
mencement of the Amending Act, 


-~ The argument of Mr, Bali is that even 
if Section 9 (2) of the Amending Act had 
not provided for an appeal against the 
pre-amendment decision of a Collector 
being preferable to the Commissioner, 
such an appeal would have lain in ac- 
cordance with the well recognised princi- 
ples of the law referred to above, and 
that inasmuch as a special provision has 
been made in that regard, it by necessary 
implication excludes the right to prefer 
a second appeal against any order of the 
Collector passed after the commencement 
of the Amending Act. It is a well known 
principle of interpretation of statutes that 
the Legislature is not expected to have 
made any provision in an Act meaning- 
lessly, There is no doubt that in the ab- 
sence of sub-section (2) of Section 9 of 
the Amending Act, all appeals pending 
before the Commissioner had to be dis- 
posed of and every decision of the Col- 
lector in a’ proceeding which had com- 
menced with the Assistant Collector prior 
to November 30, 1973, would have been 
subject to the right of second appeal. 


The fact that the Legislature has 
made an express provision for saving two 
out of three possible sets of cases which 
could be heard and decided by the Com- 
missioners, shows that the Haryana Legis- 
lature has by necessary intendment ta 
away by operation of sub-section (2 
Section 9 of the Amending Act the r: 
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jof second appeal which would otherwise 
have vested in a litigant against whom 
the Collector might have decided his pre- 
amendment case in appeal after Nevem- 
ber 30, 1973. I am unable to find any 
other explanation for the Legislature hav- 
ing enacted sub-section (2) of Section 9. 


I, therefore, find force in the submis- 
sion of Mr, Bali that by necessary intend- 
ment the Legislature has taken away the 
right of second appeal which had origi- 
nally been provided by sub-section (4) of 
Section 7 of the Principal Act from a li- 
tigant whose litigation had started prior 
to the coming into force of the Amend- 
ing Act provided the Collector had not 
decided his appeal arising out of those 
proceedings before the commencement of 
the Amending Act, That being so, J am 
unable to interfere with any of the im- 
pugned orders passed by the Commis- 
sioner and consequently dismiss all the 
three revision petitions, though without 
any order as to costs. 

Petitions dismissed. 
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PREM CHAND JAIN AND AJIT 
SINGH BAINS, JJ, 

Gurtej Singh, Petitioner v, The Pun- 
jab State and others, Respondents, 

Civil Writ No. 6486 of 1975, D/- 13-8- 
1976, 

(A) Punjab Municipal Act (3 of 1911), 
Sections 12-D and 12-E — Punjab Muni- 
cipal Election Rules 1952, Rule 5 — New- 
ly constituted committee — Co-option of 
members — Co-option must be held in 
the same meeting in which oath of al- 
legiance is administered to elected mem- 
bers. 

Where a committee is newly consti- 
tuted the co-option of members under 


Section 12-D must be held in the same- 


meeting in which oath of allegiance is ad- 
ministered to the newly elected members. 
When the co-option is not held in the 
same meeting a second meeting subse- 
quently is bad. The members co-opted in 
such illegal meeting could not contend 
that they should not be made to suffer 
Ior the mistake of the authority. 
(Paras 10, 11) 
It is not correct to say that separate 
meetings could be held for administering 
the oath of allegiance as well as for co- 
option, If such had been the intention 
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of the Legislature, then it would have 
been so reflected in the provisions of the 
statute, Even Rule 5, which gives the 
procedure for co-option, makes the inten- 
tion of the Legislature abundantly: clear 
that the co-option has to take place in 
the first meeting of the elected and ap- 
pointed members in which oath of allegi- 
ance has to be administered, Sub-rule 
(1) of Rule 5 casts a duty on the autho- 
rity to fix a meeting within the prescrib- 
ed period and the notice thereof be given 
to the elected and appointed members 
stating therein that oath of allegiance 
would be administered to the members 
present and that the co-option of mem- 
bers under Section 12-A, 12-B and 12-C, 
if any, shall take place after the oath is 


administered, (Para 10) 
(B) Constitution of India, Article 226 
— Alternative remedy — Co-option of 


members under Punjab Municipal Act 
(1511) — Meeting held for co-option of 
members illega] being in contravention of 
statutory provisions — Relief cannot be 
refused on ground that other remedy of 
filing election petition under Act was 
evailable to petitioner, (Para 12) 


R. L. Aggarwal with Amar Dutt, for 
Petitioner; I. S. Tiwana Dy. Advocate- 
Genera] (P) (for Nos. 1 to 3) and O. P. 


Goyal, (for Nos. 4 and 5), for Respon- 
dents. 
PREM CHAND JAIN, J.:— Gurtej 


Singh has filed this petition under Arti- 
cies 226 and 227 of the Constitution of 
India for the issuance of an appropriate 
writ, order or direction quashing the pro- 
ceedings of the Municipal Committee, 
Giddarbaha, dated 5th of August. 1974, 
end 28th of October, 1975, (copies Annex- 
ures P-2 and P-4 to the petition respec- 
tively). 

2. The facts of the case as given 
in the petition may briefly be stated thus: 

Elections to the Municipal Commit- 
tee. Giddarbaha were held in May, 1974, 
and the petitioner along with twelve other 
persons was elected as a Member of the 
Municipal Committee, The Gazette noti- 
fication declaring the elected persons as 
members of the Committee was published 
in the Gazette dated 14th June, 1974. A 
meeting of the elected members was call- 
ed by the Sub-Divisional Officer (Civil), 
Muktsar under the orders of the Deputy 
Commissioner, Faridkot for administering 
the oath of allegiance, for 5th of August, 
1974 and, in this respect, a notice was 
issued to the members elected. On re- 
ceipt of the, notice, the petitioner sub- 
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raitted an application on Ist of August, 
1974 (Copy Annexure P-1 to the petition) 
pointing out that the meeting called was 
illegal and irregular as in the meeting in 
which oath of allegiance has to be ad- 
ministered to the members, co-option of 
members is simultaneously. to take place; 
but, no action was taken on this applica- 
tion and the meeting was held on 5th of 
August, 1974, in which the oath of alle- 
giance was administered to the members 
elected. Copy of resolution dated 5th of 
August, 1974, evidencing the administer- 
ing of the oath of allegiance to the mem- 
bers ig attached with the petition as An- 
nexure P-2. 


3. It is further stated that an- 
other notice was received by the petitioner 
from the Sub-Divisional Officer (Civil), 
Muktsar saying that another meeting had 
been called for 28th of October, 1975, for 
co-option of the members, In the meet- 
ing an objection, which was supported by 
the petitioner, was raised by Jodh Singh, 
ore of the members of the Committee, 
to the effect that the meeting held on 
5th of August, 1974, was illegal and: the 
meeting could not legally be held on 28th 
cf October, 1975, for co-option as admin- 
istering the oath of allegiance and the co- 
option had to take place simultaneously 
in the first meeting called for the purpose 
of administering the oath. The objection 
wag not decided by the Sub-Divisional 

- Officer (Civil) and the co-option was 
made in the meeting of 28th of October, 
1975, It is in these circumstances that the 
present petition has been filed calling in 
question the legality of the proceedings 
of the Committee dated 5th August, 1974 
and 28th October, 1975. me 

4. Separate written statements 
have been filed on behalf of respondents 
Nos, 1, 2, 3 and respondents Nos, 4 and 
5. in which the material allegations made 
in the petition have ‘been controverted 
and the proceedings of the meeting have 
been sought to be supported ag being 
legal and in order. 

5. The petitioner has filed repli- 
cation in which the stand taken in the 
petition hag been reiterated. 

6. Before dealing’ with the con- 
tentions, it would be worthwhile to notice 
certain relevant statutory provisions, 


7. Sections 12-D and 12-E of the 
Funjab Municipal Act, 1911 (hereinafter 
referred to as the Act) provide: 

“12-D. Manner of co-option — Co- 
option under Sections 12A, 12-B and 
12-C in the case of a newly constituted 


-or not. 
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committee shall be made in a meeting of 
the elected members held for the purpose 
of administering oath of allegiance to 
them and in case of any other commit- 
tee within a period of thirty days from 
the date of commencement of the Pun- 
jab Municipal (Amendment) Act, 1972: 

Provided that whenever a vacancy 
occurs by: death, resignation, removal or 
otherwise of a co-opted member, the co- 
option shall be made within a period of 
thirty days from the occurrence of the 
vacancy. 


12-E, Nomination in the event of fail- 
ure to co-opt. In the event of failure to 
co-opt a member under Section 12-A, 
12-B or 12-C, as the case may be, in ac- 
cordance with the provisions of Sec. 12-D, 
the elected members of the committee 
shall cease to have the right of co-option 
of such members ‘and thereupon the State 
Government may nominate a person who 
is eligible to be co-opted under Sec- 
tion 12-A, 12-B or 12-C, as the case may 
be, to be a member of such committee.” 

8. Out of the Punjab Municipal 
Election Rules, 1952 (hereinafter referred 
to as the Rules), Rule 5, sub-rules (1), 
(2), (9) and (10) ), are relevant and read as 
under:— 

“5, Co-option of members and election 
of President and Vice-President, 

(1) The Deputy Commissioner or any 
Gazetted Officer appointed by him in: this 
behalf (hereinafter in this rule referred 
to as the ‘convener’) shall, within a pe- 
riod of fourteen days of the publication 
of the notification of appointment and 
election of members of a newly constitut- 
ec committee, fix at forty-eight hours 
notice of a date for the first meeting of 
the elected and appointed members of- 
such committee stating in the notice that 
ait such meeting the oath of allegiance 
will be administered to the members pre- 
sent and that the co-option of members, 
under Sections 12-A, 12-B and 12-C, if 
any, shall take place after the oath is ad- 
ministered, . 

(2) Immediately after the oath of al- 
legiance is. administered under sub-rule 
(1), the convener shall, after such en- 
quiry as he may deem necessary ascer- 
tain whether co-option as required’ by 
Section 12-A, 12-B or 12-C is called for 
In case co-option is called for 
then the convenor shall call upon the . 
elected members to propose the names of 
the candidates for co-option under Sec- ` 
tion 12-A, 12-B or 12-C, if any. Such 
proposal shall be made separately for 
each category of candidates and in case 


1976 


of the candidates: to be co-opted under 
Section 12-A or 12-C the- proposal shall 
be accompanied by a certificate verified 
by any of the authorities referred to in 
sub-rule (1) of Rule 11 to the effect that 
the candidate whose name has been pro- 
posed belongs to the scheduled caste of 


Balmik, Chura or Bhangi or is a member. 


of any of the backward classes mention- 
ed in Schedule II appended to the Act, as 
the case may be, Each proposal shal] be 
seconded by another elected member, 

(9) In the case of a newly constitut- 
ed committee in which co-option is not 
required to be made under Sections 12-A, 
12-B and 12-C the convener shall within 
a period of seven days from the date of 
meeting held under sub-rule (1) fix at 
forty-eight hours notice a date for meet- 
ing of the committee stating in the notice 
that at such meeting oath of allegiance 
will be administered. to such elected 
members who were not present at the 
previous meeting and that the President 
and Vice-President or Vice-Presidents will 
be elected. 


(10) In the case of a newly constitut- 
ed committee where co-option as requir- 
ed by Sections 12-A, 12-B and 12-C is 
made in the meeting held under sub-rule 
(1) the convener shall within seven days 
of the publication of the notification of 
the co-option of members, fix at forty- 
eight hours notice a date for meeting of 
the elected and co-opted members stating 
in the. notice that at such meeting the 
oath of allegiance will be administered to 
the co-opted members present and elect- 
ed members, who were not present at the 
previous meeting, and that the President 
and the Vice-President will be elected.” 


9, On the basis of the aforesaid 
statutory provisions the main contention 
of Shri Ram Lal Aggarwal, learned coun- 
sel for the petitioner, was that co-option 
had to take place in the meeting held on 
5th of August, 1974, in which oath of al- 
legiance was administered to the elected 
members, failing which no co-option could 
legally be held later on and that the 
meeting held subsequently on 28th of 
October, 1975; in which co-option took 
place, was legally bad. On the other 
hand, it was submitted by Shri I. S. 
Tiwana, learned Deputy Advocate-Gene- 
ral, that administering the oath of allegi- 
ance and co-option of members were two 
distinct acts and that the same could be 
performed independent of each other in 
separate meetings, ‘This contention of the 
learned Deputy Advocate-General was 
adopted by Shri O: P. Goyal, learned 
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‘counsel appearing for the private respon- 


dents, 


“10. After giving my thoughtful 
consideration to the entire matter, J am 
of the view that there is considerable 
force in the contention of Shri Ram Lal 
Aggarwal, The plain reading of the sta- 
tutory provisions, reproduced above, 
leads to an irresistible conclusion that 
co-option has to take place in a meeting 
of the elected members held for the pur- 
pose of administering oath of allegiance 
to them, The Committee in the instant 
case is a newly constituted committee and 
was required to co-opt members in the 
meeting held for the purpose of adminis- 
tering the oath of allegiance, I do not 
agree with Mr. Tiwana that separate 
meetings could be held for administering 
the oath of allegiance as well as for co- 
option. If such had been the intention of 
the Legislature, then it would have been 
so reflected in the provisions: of the sta-| 
tute. Even Rule 5, which gives the pro- 
cedure for co-option, makes the intention 
of the Legislature abundantly clear that 


.the co-option has to take place in the 


first meeting of the elected and appointed 
members in which oath of allegiance has 
to be administered. Sub-rule (1) of Rule 
5 casts a duty on the authority to fix a 
meeting within the prescribed period and 


the notice. thereof be given to 
the elected and appointed mem- 
bers stating therein that oath of 
allegiance would be administered to, . 


the members present and that the co- 
option of members under Sections 12-A, 
12-B and 12-C, if any, shall take place 
after the oath is administered, In sub- 
rule (2) of Rule 5, procedure is prescrib- 
ed, which is required to be followed for 
co-option by the authority after the oath 


‘of allegiance is administered to the elect- 


ed members present, Sub-rule (9) pres- 
cribes the procedure for the election of 
the President and Vice-President in the 
case of-a newly constituted committee in 
which co-option is not required to be 
made; while sub-rule (10) lays down the 


. procedure for the election of the Presi- 


dent and the Vice-President in the case of 
a newly constituted committee where co- 
option has been made, The Legislature 
has laid down complete procedure for 
meeting each and every type of contin- 
gency and nothing has been left to guess- 
work. Ag earlier observed, if the co-op- 
tion could be made in another meeting, 
then it would have been so, provided in 
the Act or-in the Rules themselves, The 
language of. the statutory provisions is not 
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susceptible of any other interpretation 
than the one which I have put. In this 
view of the matter, I hold that co-option 
had to be made in the meeting held for 
the purpose of administering oath of al- 
legiance and that a separate meeting only 
for the purpose of making co-option could 
not be held. 


11. Mr, O. P. Goyal, learned coun- 
sel. for the private respondents, contend- 
ed that it was the Sub-Divisional Officer 
(Civil) who called the meeting for the 
purpose of administering oath of allegi- 
ance; that it was his fault that he did not 
make co-option in that meeting and that 
the co-opted members could not be made 
to suffer for the mistake of the authority. 
I am afraid 1 am unable to agree with 
this contention of the learned counsel. If 
‘the authority has acted without jurisdic- 
ition and made co-option in a meeting 
which could not legally be held, then such 
lan action of the authority cannot legally 
be sustained, Merely the fact that the 
co-opted members are not at fault and 
the whole blame lies on the authority 
which conducted the proceedings for co- 
option would be no ground to take a view 
favourable to the co-opted members, espe- 
cially when the action of the authority is 
illegal and in contravention of the statu- 
tory provisions. 





12. It was also contended by Shri 
I. S. Tiwana, learned Dy, Advocate-Gene- 
ral, that the petitioner should be directed 
tc file an election petition against the elec- 
tion of the co-opted members and that 
ne relief should be granted to him in the 
exercise of extra-ordinary , 
under Articles 226 and 227 of the Con- 
stitution. In the circumstances of the 
case, I find myself unable to agree with 
this contention of the learned Deputy 
Advocate-General, In the earlier part of 
the judgment I have given a firm finding 
that the meeting held for co-option was 
illegal and in contravention of the statu- 
tory provisions, In the presence of that 
finding, at this stage, it would be wholly 
unjust to- deprive the petitioner of the re- 
lief to which he has successfully laid 
claim, on the short ground that he could 
avail of the alternative remedy by way of 
filing an election petition. Moreover, the 
question agitated before us is purely a 
legal one and the same has been answer- 
ed in favour of the petitioner, As earlier 
observed, in these circumstances, no case 
for dismissal of the petition has been 
made out on the ground that the alter- 
native remedy. of filing the election peti- 
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tion should have been availed of and that 
this petition is not maintainable, 

13. It was also contended by Mr. 
Tiwana that the petitioner is not entitled 
to the discretionary relief as he had him- 
self attended the meeting on 5th of 
August, 1974, in which oath of allegiance 
was administered to him and that having 
failed to raise any objection in that meet- 
ing, the petitioner should not be granted 
any relief. This contention of the learned ' 
Deputy Advocate-General is again un- 
tenable. In the first meeting held on 5th 
of August, 1974, in which oath of allegi- 
ance was administered, there was no oc- 
casion for the petitioner to have raised 
any objection as it was the duty of the 


authority under the Act to have 
proceeded in accordance with the 
Statutory provisions, Before holding 


the meeting the authority had to 
issue notice stating therein that co-option 
would also take place in the meeting, It 
was the authority which failed to perform 
its duty even in spite of the fact that the 
petitioner had already submitted an ap- 
plication on 1-8-1974 (copy Annexure P-1) 
pointing out that the meeting called was 
illegal and irregular, as in the meet- 
ing in which the oath of allegiance has 
to be administered to the members, co- 
option of members is to simultaneously 
take place. However, in the next meet- 
ing, which was held on 28th of October, 
1975, the petitioner and one other mem- 
ber raised objection that co-option could 
not be made and, in my view, that was 
the only right and proper time when such 
an objection could be raised. Thus the 
petitioner cannot be non-suited on this 
plea that he did not raise any objection 
in respect of the matter of co-option in 
the meeting held on 5th of August, 1974. 


14, It was also contended by Mr. 
Goyal that co-option could not take place 
on 5th of August, 1974, as stay had been 
granted by this Court in Civil Writ No. 
2578 of 1974, which was filed by Pirthi 
Singh, one of the elected members, whose 
mame had not been gazetted; that there 
was no fault of the officer in not making 
co-option in the first meeting as he could 
not do so in the wake of the stay order; 
and that the co-option which took place - 
in the meeting held on 28th of October, 
1975, was legally valid, Again, I am un- 
able to agree with this contention of the 
learned counsel. Admittedly, the’ notice 
which was issued by the Sub-Divisional 
Officer (Civil) to the elected members re- 
garding the holding of the first meeting 


on -5th of -August,.1974, did not mention .. 
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‘that co-option was to take place on Sth 
ot August,- 1974. The facts of this case- 
clearly- show that the Sub-Divisional 
Officer (Civil) called the first meeting 
only for administering the oath of allegi- 
ance and that he had no intention of 
making co-option in that meeting. Re- 
ference may be made at this stage to the 
reply of the Sub-Divisional Officer (Civil), 
wherein in para, 5 it has been averred as 
follows:— ` 

“Since the name of Shri Pirthi Singh 
hag not been notified in the Punjab Ga- 
zette Notification, question of co-option 
has not risen.and hence no mention of 
co-option was made in the agenda, circu- 
lated for the meeting in question, Hence 
this contention is untenable.” 
The aforesaid averment clearly shows 
that the Sub-Divisional Officer (Civil) did 
not call the first meeting for the purpose 
of co-option as the name of one elected 
member had not been gazetted. When 
the authority itself gives a positive reason 
for not making co-option, there seems to 
be -no justification in the contention of 
fhe learned counsel that the co-option 
‘was not held because of the stay order 
issued by this Court, It may be observ- 
ed at this stage that merely this fact that 
the name of one of the members-had not 
been notified in the Gazette was no 
ground for not making co-option in the 
first meeting in which oath of allegiance 
was administered to the elected members, 
However, whether there was sufficient 
ground or not to hold the co-option in the 
meeting in which the oath of allegiance 
was administered to the elected members, 
the fact remains that there has been a 
failure to co-opt members in accordance 
with the provisions of Section 12-D and 
in the event of such failure, as positive- 
ly laid down in Section 12-E, the elected 
members cease to have a right of co-op- 
tion and thereupon it was only the State 
Government which was entitled to nomi- 
nate the eligible persons to be co-opted. 
Thus, it is abundantly clear that in the 
meeting held on 28th of October, 1975, 
cc-option could not be made ‘by the elect- 
ed members and the proceedings of that 
meeting, therefore, are illegal and with- 
cut jurisdiction and there is no alterna- 
tive but to quash the same and hold the 
co-option made therein to be invalid and 
ineffective. À 


Sajjan Singh v. Ganga Ram 


15. No other point was urged on 
either side. . - 
16 For the reasons’ recorded 


above, I allow -this petition with costs and 
quash the proceeding of the Municipál 
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Committee held in the meeting of 28th of 
October, 1975 (copy Annexure P-4 to the 
Petition). 

A. S. BAINS, J.:— I agree. 


Petition allowed. 
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Sajjan Singh, Petitioner v, 
Ram and others, Respondents, 
Civi Revn, No. 1383 of 1975, D/- 23-1- 
1976.* 
(A) Civil P. C. (1908), Order 22, Rr. 4, 
11 — Joint and indivisible decree in 
favour of severa] plaintiffs respondents — 
Death of one respondent pending appeal 
— Application for bringing lega] repre- 


Ganga 


sentatives time barred — Entire appeal 
abates, 
Where there ig a joint and indivi- 


sible decree in favour of plaintiffs respon- 
dents and one of the respondents dies 
during the pendency of appeal by judg- 
ment-debtors and the application filed for 
bringing his legal representatives on the 
record is time barred, the entire appeal 
abates, In the absence of the legal re- 
presentatives of deceased respondent, the 
appellate Court cannot determine any- 
thing between the appellant and those 
legal representatives such as may affect © 
the latter’s right under the decree, The 
decree, passed jointly in favour of the 
plaintiffs, must be treated as indivisible 
notwithstanding the fact that the share 
of the deceased respondent therein may 
be ascertained with reference to the 
pleadings of the parties. - AIR 1962 SC 
89, Rel. on; AIR 1964 SC 234, Disting. 
(Paras 3, 4) 
Chronological Paras 
AIR 1964 SC 234 = (1964) 3 SCR 520 3 
AIR 1962 SC 89 (1962) 2 SCR 636 3 


H. L. Sarin, Sr, Advocate with M. L. 
Sarin, for Petitioner; D, R., Puri, for Res- 
pondent No. 1, 


ORDER:— This petition under Sec- 
tion 115 of the. Code of Civil Procedure 
has arisen from a suit instituted by four 
persons named Ganga Ram, Kundan Lal, 
Partap Singh and Ujagar Singh ‘on the 
following allegations. Arjan Singh de- 
fendant No. 2 owned 1/4th share in land 
measuring 74 Bighas and 6 Biswas. He sold 


*(Against order of Nirpinder Singh, Addl. 
Dist, J., Faridkot, D/- 7-6-1975.) . 
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two thirds of that share in favour of Par- 
tap Singh plaintiff and Sham Singh, father 
of Ujagar Singh plaintiff, through a sale 
deed dated 1-3-2001 BK, Thereafter on 
the 7th of January, 1957, Partap Singh 
~ plaintiff sold his 1/12th share in the said 

‘area to Kundan Lal plaintiff (vide sale 
deed Exhibit P,-1). More than a year 
later Ganga Ram plaintiff purchsed the 
1/12th share held by Sham Singh in the 
said area from the latter on the 21st of 
7 1958 (vide sale deed Exhibit P. W. 
3/A). l 


In the suit which has instituted on 
the 25th of March, 1970, possession was 
claimed by the four plaintiffs of certain 
specific Khasra numbers or, in the alter- 
native, of an undivided 1/6th share in the 
_ Said area. 


The defendants to the suit were Arjan 
Singh aforesaid and 12 others including 
Sajjan Singh defendant No, 1 who claim- 
ed to be a purchaser from Arjan Singh 
defendant No, 2 and who pleaded that no 
sale deed had been executed in favour of 
Partap Singh plaintiff and Sham Singh, 
father of Ujagar Singh plaintiff, by Arjan 
Singh defendant No, 2. : 

After the trial, a decree was passed 
en the 26th of February, 1972, in favour 
of the'plaintiffs for possession of 1/6th 
share in the said area, . 

2. Sajjan Singh attacked the dec- 
ree passed by the trial Court in an appeal 
during the pendency of which Kundan 
Lal died. On the 22nd of March, 1973, 
Sajjan Singh defendant No. 1 made an 
application to the appellate Court” pray- 
ing for the legal representatives of Kun- 
dan Lal being brought on the record. 
Holding that the death of Kundan Lal 
had occurred on the 30th of June, 1972, 
and the application was, therefore, time 
barred, Shri Nirpinder Singh, Additional 
District Judge, Faridkot found that the 
appeal had abated and on that account 
dismissed it and it is against his judg- 
ment that Sajjan Singh has come up in 
revision to this Court, 


3. `The petition was admitted only 
in so far as the abatement of the appeal 
before the District Court as against Ganga 
Ram is concerned, Mr. -Sarin,; learned 
counsel for the petitioner, relies upon 
. Raghunath Keéshava ‘ Kharkar v. Ganesh 
alias -Madhukar Balakrishna Kharkar, 
AIR 1964 SC 234, for the proposition that 
where the interests of various respon- 
dents are independent and severable, the 
appeal will abate in the case of the death 


*.. of some of them only in so far as they 
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jare concerned and not as against the sur- 

viving respondents. The proposition is 

unexceptionable but has no application to 

the facts of the case before me in which 

there ig a joint and indivisible decree in 

favour of the four plaintiffs-respondents 

tc. which the criterion applicable will be 

that thus laid down in State of Punjab v. 

|Nathu Ram, AIR 1962 SC 89: 

. , “One view is that in such cases, the 

‘abatement of the appeal against the de- ` 
ceased respondent will have the result of 
¡making the decree affecting his specific 

iinterest to be final and that the decree 

‘against the other respondents can be suit- 

ably dealt with by the appellate Court. 

[We do not consider this view correct. . 
‘The specification of shares or of interest 
of the:deceased respondent does not affect 
ithe nature of the decree and the capacity 
jor the joint decree-holder to execute the 
entire decree or to resist the attempt of 
ithe other party to interfere with the, joint 
wight decreed in his favour. The abate- 
tment of an appeal means not only that 
ithe decree between the appellant and the 
deceased respondent has become final, 
but also, as a necessary corollary, that the 
appellate Court cannot in any way, modi- 
fy that decree directly or indirectly. The 
reason is plain. It is that in the absence 
of the legal representatives of the de- 
ceased respondent, the appellate Court 
cannot determine anything between the 
appellant and the legal representatives 
which may affect the rights of the legal 
representatives under the decree, It is 
immaterial that the modification which 
the Court will do is one to which excep- 
tion can or cannot be taken.” 

The decree here having been passed 
jointly in favour of the four plaintiffs 
must be treated as indivisible notwith- 
standing the fact that the shares of Kun- 
dan Lal and Ganga Ram therein may be 
ascertained with reference to the plead- 
ings of the parties, The real thing to 
be noted is that: in the absence of the 
legal representatives of Kundan Lal, the 
appellate Court cannot determine any- 
thing between the appellant and those 
legal: representatives such as may affect 
he latter’s right under the decree. 

| 4. Holding that the lower appel- 
late Court was justified in treating the 
entire appeal as having abated, I dismiss 
the petition but with no order as to 
costs. i 
i Petition dismissed. 
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PREM CHAND JAIN AND AJIT 
SINGH BAINS, JJ, 

Hukam Singh, Petitioner v. The Fi- 
nancial Commissioner, Punjab, Chandi- 
garh and others, Respondents, 

Civil Writ No. 3489 of 1970, D/- 13-8- 
1976.* 

(A) Punjab Security of Land Tenu- 
res Act (10 of 1953), Section 19-DD and 
Section 9 (1) (i) — Scope of Sec. 19-DD 
— Land owner allotted land as gallantry 
award before 26-1-1950 — Such person is 
small land-holder — Application under 
Section 9 (1) (i) for ejectment of tenant 
is competent, , 

A person who has been allotted land 
before 26-1-1950 as gallantry award and 
which is exempt from being included in 
the surplus area under Section 19-DD of 
the Act, is to be considered a small land- 
owner and an, application made by him 


under Section 9 (1) (i) of the Act for 
ejectment of -his tenants is competent. 
1966 Pun LJ 105, Ref. (Para 4) 
Cases Referred: Chronological Paras 
1966 Pun LJ 105 3 

Ram Rang, for Petitioner; Maluk 


Singh, for Respondents Nos. 5 and 6, 
AJIT SINGH BAINS, J.:— This 
petition first came up for hearing before 
me on July 25, 1975, when I referred it 
to a larger Bench, as it involved substan- 
tial question of law as to whether a land- 
owner, whose land is exempt from sur- 
plus area under Section 19-DD of the 
Punjab Security of Land Tenures Act, 
1953 (hereinafter called ‘the Act’), is to 
be considered as small land-owner or 
such land is to be considered as reserve 
area within the meaning of Section 9 (1) 


(i) of the Act, This is how it has come: 


before us today. 

2. Mr. Ram Rang, the learned 
counsel for the petitioner, has urged that 
the petitioner is to be deemed to be a 
small land-owner and that land exempt 
under Section 19-DD is to be considered 
as reserve area and that the application 
made by him under Section 9 (1) (i) of 
the Act for ejectment of his tenants (res- 
pondents 5 and 6) was competent and 


that: the Financial Commissioner, the 
Collector and: the Assistant Collector 
went wrong in dismissing the same. Mr. 


Maluk Singh, the learned counsel for res- 


recital 


*(Decided by Division Bench on order of 
reference made by Ajit Singh Bains, J., 
on 25-7-1975.) 
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pondents 5 and 6, concedes that under 
Section 19-DD of the Act where any land 
is granted for gallantry at any. time be- 
fore January 26, 1950, such lands shall 
not be taken into account in computing 
the surplus area under the Act and that 
a tenant on such land shall have no right 
of purchase under Section 18 of the Act, 
but urges that the gallantry-award-land 
is exempt only for limited purpose of 
Section 18 and for no other purpose and 
such a land-owner has to be considered 
as a big land-owner. The question, which 
requires to be settled, is whether a land- 
owner, whose land is exempt from being 
declared as surplus under Section 19-DD 
of the Act, is to be considered as a small 
land-owner and his land is to be consi- 
dered ag reserve area within the meaning 
of Section 9 (1) (i) of -the Act. The term 
‘small land-owner’ is defined in sub-sec- 
tion (2) of Section 2 of the Act which is 
in the following terms:— : 

“2. In this Act, unless the context 
otherwise requires:— 

(1) xx XX XX XX 

(2) ‘Small land-owner’ means a land- 
owner whose entire land in the State of 
Punjab does not exceed the ‘permissible 
areg’, 

Explanation:— In computing the 
area held by any particular land-owner, 
the entire land owned by him in the 
State of Punjab, as entered in the record- 
of-rights, shall be taken into account, 
and if he is a joint owner only his share 
be taken into account.” 

3. A bare reading of the aforesaid 
provision clearly shows that a small 
land-owner is a person whose entire land 
in the State of Punjab does not exceed 
the permissible area, But the term ‘big 
land-owner’ is not defined in the Act. 
Section 19-DD was added in the Act on 
April 20, 1968, by Punjab Act No, 12 of 
1968, It reads as under:— 

“19-DD, Notwithstanding anything 
contained in this Act, where any land is 
granted for gallantry at any time before 
the 26th day of January, 1950, to any 
member of the armed forces, whether 
maintained: by the Central Government 
or by.any Indian State, then,.so long as 
such land or any portion thereof, as the 
case may be, has not passed from the 


t 


original grantee into more than three suc- - 


cessive hands by inheritance or bequest, 
and is held by the grantee or any of such 
hands, such land or portion, as the case 
may be, shall not be taken into account 
in computing the surplus area under this 
Act, nor shall any tenant of such land or 
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portion have the right to purchase it 
under Section 18: 

Provided that where such land or 

portion has passed into more than three 
such hands and the person holding such 
land or portion, immediately before the 
3rd August, 1967, is a person to whom it 
has passed by inheritance or bequest, the 
exemption, under this sectoin shall apply 
to such land or portion thereof, as the 
case may be, during the lifetime of such 
person.” 
This Court had in case Gian Singh v. 
‘State of Punjab, reported as 1966 Pun LJ 
105, held that Section 19-D of the Act 
was applicable only to those persons, who 
are allotted land as gallantry awards 
after January 26, 1950. It was only to 
solve this difficulty that Section 19-DD 
was added in the Act and made applic- 
able to the gallantry awards granted be- 
fore January 26, 1950 also. Admittedly, 
the land was allotted to the petitioner as 
a gallantry award beforé January 26, 
1950, and since such a land could not be 
taken into account for determining sur- 
plus area, no proceedings were taken to 
determine the surplus area of the peti- 
tioner, In other words, no land of the 
petitioner was declared as surplus, which 
would mean that the entire area held by 
the petitioner was within the permis- 
sible limit, The petitioner had moved an 
application for ejectment of respondents 
5 and 6 under Section 9 (1) (i) of the Act, 
which reads as under:— 

“9. (1) Notwithstanding anything 
contained in any other law for the time 
being in force, no land-owner shall be 
competent to eject a tenant except when 
such tenant— 

(i) is a tenant on the area reserved 
under this Act or is a tenant of a small 
land-owner; or” 


4. A reading of this provision 
shows that a land-owner, in order to 
succeed, has to satisfy either of the two 
conditions — that the tenant is on re- 
served area or he is a small land-owner. 
As noted earlier, the petitioner had not 
reserved any area under the Act, as it 
was not required, and no land was dec- 
lared as surplus with the petitioner in 
view of provisions of Section 19-DD of 
the Act. In‘such a situation, when no 
land of the petitioner is declared as sur- 
plus he is to be deemed a small land- 
owner and his entire holding as.a result 
fell within his permissible limit, As stat- 
ed earlier, no land with the petitioner 
had admittedly been declared as surplus. 


It is implicit in Section 19-DD that such. 


Ram Nath v, State of Punjab (FB) 


° PREM CHAND JAIN, J.— 


A.L R. 


la land-owner is to be considered as a 
small land-owner or every purpose. A 
ispecial provision as contained in Section 
19-DD of the Act has been made to af- 
ford protection to all such persons, who 
‘had served the country during the war. 
The section clearly lays down that such 
a land, which is given in lieu of the gal- 
‘lantry award, cannot be taken into ac- 
‘count for computing. the surplus area nor 
ds a tenant on such land entitled to pur-|: 
ichase under Section 18 of the Act, If 
‘the land-owner is to be considered as a 
‘big land-owner for other purposes as the 
‘learned counsel for respondent-tenants 
‘wants this Court to believe, then the be- 
‘nefits gained by him by this section would 
‘be rendered nugatory, as in that case he 
‘would not be able to get the tenants 
‘ejected. If Section 19-DD of the Act - is 
not to be interpreted like this, then . it 
‘would run counter to the very- intention 
of the Legislature. In this view of the 


` imatter I hold that a land-owner,- whose 


‘land is exempt from being included in 
‘the surplus area under Section 19-DD. of 
ithe Act, is to be considered a small land- 
‘owner and that the application made by 
shim under Section 9 (1) (i) of the Act for 
‘ejectment of his tenants is competent, 

5. No other point was urged, 
: 6. For the reasons recorded above, 
I allow this petition, set aside the order 
of the Financial Commissioner dated 3rd 
of September, 1970 (copy Annexure-G to 
the petition) and restore that of the Com- 
missioner and send back the case. to the 
Assistant Collector, Ist Grade, Dasuya, 
for deciding the petition afresh in accord- 
ance with the observations made in this 
judgment, In the circumstances of the 
case, I make no order as to costs, 
I agree. 
Petition allowed. 
| 
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SINGH PATTAR AND SURINDER 
| SINGH, JJ. 


: Ram Nath, Petitioner v. The State of 
Punjab and others, Respondents, 

| Civil Writ No. 6576 of 1975, D/- 30-4- 
1976, 

Y (A) Punjab Municipal Act (3 of 
1911), Section 45 (1) — Notice of dis- 
charge — Requirement — Issuance of one 


IT/ST/D262/76/VSS 
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month’s notice, not mandatory — Tender 
of one month’s salary in lieu of one 
month’s Notice, valid. AIR 1970 Punj 
419 (FB), Rel. on. (Para 7) 


(B) Punjab Municipal Act (3 of 
1911), Section 45 (1) — Notice of discharge 
— One month’s salary in lieu of notice — 
Amount of salary to be paid or tendered 
along with notice — Otherwise, notice 
invalid, 


The emphasis is on the word “before” 
jn Section 45 (1). It means that the issue 
of one month’s notice or tender of one 
month’s salary in lieu of notice is a pre- 
requisite to the discharge of employee. 


Where it was stated in the notice of 
discharge that the employee could collect 
his one month’s salary in lieu of notice on 
any working day during office hours, 


Held that the notice was invalid. AIR 
1972 SC 1487 and (1974) 1 Serv LR 177 
Rel. on. : (Para 10) 


Cases Referred: Chronological Paras 


(1974) 1 Serv LR 77 = 1973 Cur LJ 859 9 
AIR 1972 SC 1487 = 1972 Lab IC 826 

8, 10 
AIR 1970 Punj 419 = 1970 Serv LR 194 


(FB) 5, 
1968 Lab IC 1435 = 1968 Serv LR 461 5 


M. R. Agnihotri with V. K. Sharma, 
for Petitioner; H. S. Brar, Sr. Deputy 
Advocate-General, Punjab (for No. 1), J. 
L. Gupta, with G, C. Gupta (for No. 2), 
for Respondents, 


SURINDER SINGH, J.:— Civil Writ 
Petitions Nos, 6576; 6572 to 6575, 6577 and 
6580 of 1975 project common questions 
of Law and fact. All these writ peti- 
tions shall be disposed of by this judg- 
ment, The petitioners in all these writ 
petitions are employees of the Municipal 
Committee, Bhatinda, respondent No. 2 
(hereinafter referred to as the Commit- 
tee), On July 24, 1975 (in Civil Writ 
Petition No. 6574 of 1975 on July 26, 
1975) the Committee served notices of 
discharge on the petitioners purporting to 
be under Section 45 (1) of the Punjab 
Municipal Act, 1911 (hereinafter called 
the Act), The wording of the notice (An- 
nexure P-2 in all the Petitions) is the 
same, For facility of reference the notice 
issued in the case of Ram Nath petitioner 
(Civil Writ Petition No. 6576 of 1975) is 
reproduced below: 
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“To, 

Ram Nath, 

’ Tax Superintendent, 

Municipal Committee, 

Bhatinda, 

No, 2274/0 dated 24-7-1975. 

Notice of Discharge under Section 45 
(1) of the Punjab Municipal Act, 1911, 


Your services are no more required 
by the Municipal. Committee Bhatinda. 
You are hereby served with this notice 
under Sec, 45 (1) of the Punjab Municipal 
Act, 1911 to this effect that you are dis- 
charged with immediate effect from the 
service of the Municipal Committee, 


In accordance with the provisions 
your wages for one month are tendered 
herewith which you can collect on any 
working day during office hours. 

Sd/. Administrator, 
Municipal Committee, 
Bhatinda.” 


2. According to the averments in 
the writ petitions the petitioners in each 
case were working on their respective 
posts efficiently, honestly and to the sa- 
tisfaction of the Authorities. In spite of 
this, the abovementioned notices 
served upon them in consequence of 
which the petitioners had been discharg- 


/ ed with immediate effect from the servi- 


ces of the Committee as the same were 
No more required by the Committee, The 
Petitioners filed appeals/representations 
to the Government but no action 
on the same had been taken, The peti- 
tioners, therefore, challenged the legality 
of these notices on various grounds as 
mentioned in their petitions, 


3. All the grounds of attack em- 
bodied in the petitions need not, however, 
be recapitulated as the learned counsel 
for the petitioners has confined his argu- 
ments solely to the point contained in 
ground No, (vii), The crux of the argu- 
ments in this behalf is that even if the 
impugned notice is treated as a notice 
under Section.45 (1) of the Act, the said 
notice did not comply with the mandatory 
provisions of that section. A two-prong- 
ed objection has been raised in this con- 
nection, The contention firstly is that 
the section envisaged issue of one month's 
uotice, and not a tender of one month’s 
salary in lieu of notice, and secondly the 
tender of one month’s salary was in any 
case not a legal or valid tender, as the 
amount representing one month’s salary 
was not actually offered to the petitioners 
at the time of the service of the notices 


were . 
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upon them. Let us examine these con- 
tentions, 

4, Before focussing attention on 
the points in controversy it would be be- 
neficial to notice the relevant provision of 

‘the Act, ie., Section 45 (1) as extracted 
hereinafter:— i 

“45. Notice before Discharge: — (1) In 
the absence of a written contract to the 
contrary, every officer or servant employ- 
ed by a committee shall be entitled to 
one month’s notice before discharge, un- 
less he is discharged during a period of 
probation or for misconduct or was en- 
gaged'for a specified term and discharged 
at the end of it. 

(2) xx KX xx xx 

5. Mr, M. R. " Agnihotri learned 
counsel for the petitioners has resource- 
fully urged that the words “or to- one 
month’s wages in lieu thereof” occurring 
in Section 45 (1) as it stood before amend- 
ment had been expressly excluded which 
indicated an intention on the part of the 
Legislature to make the issuance of one 
month’s notice as mandatory. The con- 
tention is further stretched that the idea 
of issuing one month’s notice to an em- 
ployee is to afford him opportunity to 
file a representation within the period of 
notice, The argument is, however, not 
based on sound footing. The omission of 
the words “or to one month’s wages in 
lieu thereof” ig nothing but avoidance of 
an unnecessary. reference to something: 
which, as will be shortly noticed, is well 
established by law, As regards the op- 
portunity to file representation, the same 
is always available to an employee even 
In the case of his discharge with imme- 
diate effect. Mr, Agnihotri while press- 
ing this point has adopted the observa- 
tions made by Tek Chand, J., in Mohan 
Singh, Ex-Deputy Ranger v. State of 
Haryana, 1968 SLR 461 = (1968 Lab IC 
1435) (Punj). In that case Rule 5.32 of 
the Punjab Civil Services Rules was the 
subject of scrutiny, This Rulé envisaged 
the giving of not less than three months’ 
notice before: retirement to a Government 
servant but there was no provision in re- 
gard to the tendering or offering of pay- 
ment of three months salary in Heu of 
notice. The learned Judge while holding 
that the. impugned notice did not have the 
requisite legal sanction, observed that in 

` the absence of an alternative provision in 
the Rule for the payment of three months 
salary, the issue of three. months’ notice 
‘of retirement was essential. This point, 
however, came up for consideration be- 
fore a Full Bench of this Court in Pun- 
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jab State v, Mohan Singh Mahli, former- 
ly Director of Animal Husbandry, Punjab, 
1970 Serv LR 194 = (AIR 1970 Punj 419). 
The specific question which. was referred 
to the Full Bench for decision was as to 
whether under Rule 5.32” (c) of the Pun- 
jab Civil Services Rules, Volume II, the 
Government can retire an employee on 
or after he attains the age of fifty-five 
years, by giving him three months salary 
and allowances in lieu of three months’ 
notice, The reference was necessitated in 
the absence of a. specific provision in the 
Rule concerned in this behalf, After re’- 
sume’ of the entire ‘case law on the sub- 
ject, the Full Bench returned an answer 
to the queston referred to it in the affir- 
mative. It may be mentioned here that 
the opinion expressed by Tek Chand, J., 
in Mohan Singh’s case (Supra) did not 
meet favour with the Full Bench, The 
observations of P. C, Pandit, J., in this 
behalf may be extracted with advantage 
as below:— 


“It is not to be seen as to what is 
the correct interpretation of Rule 5.32 (c). 
This undoubtedly is a statutory rule hav- 
ing been made under Article 309 of the 
Constitution and must be given due effect. 
Under it, as is apparent from the note ap- 
pended thereto, the appointing authority 
has got an absolute right to retire any 
government servant, except, of course, 
one belonging to Class IV, on or after he 
has attained the age of 55 years without 
assigning any reason, Similarly, the 
Government servant is also entitled to 
seek retirement on or after reaching that 
age, It follows, therefore, that the only 
right that the Government servant pos- 
sesses is that he cannot be retired before 
he reaches the age of 55 years and if 
that happens, the order would attract the 
applicability of Article 311 of the Consti- 
tution, But that would occur only in the 
case of permanent employees. So far as 
temporary hands are concerned, they 
would be governed by the terms of their 
employment. Under this rule, the Gov- 
ernment servant has no inherent right to 
stick to the job after he has attained the 
age of 55 years. All that he can claim 
is three months notice, Now the ques- 
tion is, ...... Cannot the Government give 
him three months salary and allowances 
in lieu of the said notice? I do not see 
any reason as to why it cannot do so. 
Learned counsel appearing for Govern- 
ment employee was not able to point out 
any materia] prejudice that will occur to 
his client,if, instead of being given three 
months notice, he is paid three months sa~ 
I 
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lary, Undoubtedly, the employee will 
not suffer any loss or injury if he is paid 


three months salary in lieu of notice, be- ` 


cause it ig needless to point out that for 
computing pension, gratuity, leave bene- 
fits and other allowances etc, his service 
will be counted up to the end of the 
notice peliod for which salary had been 
paid to him. The main idea of giving 
three months notice. in my view, is to 
énable the Government servant to make 
arrangements for his re-employment 
elsewhere or some other programme for 
his future. After he had served the 
Government for such a long period he 
should not be suddenly thrown on the 
street. The notice period can be utilised 
by him for settling his affairs and decid- 
ing his future course of action, . If instead 
of being given notice, he was paid three 
months salary, in my view, he would, in 
a way, be in a better position. He will ` 
have more leisture: at his. disposal for do- 
ing all those things which he would have 
done during the notice period because he 
will have the additional advantage that 
he. will not have to spend time in’ the 
office doing his duty. The giving of not 
‘less than three months notice mentioned 
in the rule is, in my opinion, not’ such a 
condition the non-compliance of which 
would result in the retirement order be- 
coming void.” 


6. D. K.. Mahajan, J., had also the 
occasion to make observations in the Full 
Bench case on this subject which are 
these; 


“There is no peeulsin in the Consti- 
tution or the rules made thereunder which 
enjoins on the Government to give work 
to the Government servant, No Govern- 
ment servant can say that he must be 
given work, What is protected, so far as 
he is concerned, is his tenure ang his 
emoluments and a provision- has been 
made that his service tenure cannot be 
terminated except in accordance with the 
provisions of Article 311 of the Constitu- 
tion, It will, therefore, appear that it is 
open to the master to give work to the 
servant or not, 


xx xx xx xx 
xx XX .XX xx 


Inasmuch as under Rule 5.32 the Govern- 
ment has the absolute right to terminate 
the services of its employees who have 
attained the age. of 55 years and the only 
requirement ig that before termination 
the employee should be given three 
months’ notice; it clearly follows that 
there would be no breach of the rule if 
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instead of notice, three months’ wages are 
given. In my opinion, Rule 5.32 is mere- 
ly an enabling rule, ` The effect of notice 
under the rule or payment of salary and 
allowances in lieu of notice‘ merely fix 
the period which will be taken into ace 
count in reckoning his total service.’ 

7° In face of these clear observa- 
tions there is no room for further debate 
and the argument of Mr, Agnihotri that 
one month’s notice was mandatory, must 
be repelled. 

8. Mr, Agnihotri has, however, 
carried the torch further and it is the 
second contention which turns the scale 
in his favour. The submission is that 
even though the right of the employer 
to pay salary in lieu of notice: is deemed 
to be implicit in Section 45 of the Act, 
it was incumbent upon the Committee to 
offer the. salary in lieu of notice simul- 
taneously with the notice of -discharge, 
but this had not been done, The fact 
that the amount representing one month's 
salary was never offered along with the 
notice ig obvious even from the wording 
of the notice itself wherein it was stated 
that the petitioners could collect their 


„one month’s wages on any working day 


during office hours. In fact, in Civil Writ 
Petition No. 6576 of 1975, the petitioner 
filed a supplementary affidavit that the 
amount representing the salary was never 
enclosed with the order of discharge, nor 
was the same paid to him up-till date, The 
question to be considered is whether in 
such circumstances the impugned notice 
issued can be deemed to be a valid notice. 
In Mohan Singh Mahli's case (AIR 1970 
Punj 419) (FB) (supra) certain observations 
were indeed made by P, C. Pandit, J., to 
the effect that even if the salary and al- 
Jowances in lieu of notice were not paid, 
the retirement order would not become 
illegal, but this matter has since been agi- 
tated and scrutinised by the Supreme 
Court in some later cases. In Senior 
Supdt.,’R. M. S. Cochin v. K. V. Gopi- 
nath, AIR 1972 SC 1487, the, provisions of 
Rule 5 of the Central Civil Services (Tem- 
porary Service) Rules (1965) in regard to 
termination of service of temporary Gov- 
ernment servants by issue of one month’s 
notice or by payment to him of a sum 
equivalent to the amount of his pay plus 
allowances for the period of notice, was 
interpreted in the following observations: 


“Apart from the authorities which 
were cited’at the Bar, it appears to us 
that the rule is capable of the only inter- 
pretation that the order of termination 
can be upheld if the-requisite amount in 
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terms of the rule was paid into the hands 
of the employee or made available to 
him at the same time as he was served 
with the order, Rule 5 (1) (a) gives the 
Government as well as the employee a 
right to put an end to the service by a 
notice in writing. Under Rule 1 (b) the 
period prescribed for such notice is one 
month, The proviso to sub-rule (b) how- 
ever gives the Government an additional 
right in that it gives an option to the 
Government not to retain the service of 
the employee till the expiry of the pe- 
tiod of the notice; if it so chooses to ter- 
minate the service at any time it can do 
so forthwith by payment to him of a sum 
equivalent to the amount of his pay plus 
allowances for the period of the notice 
at the same rate at which he was draw- 
ing them immediately before the termi- 
- mation of his services, or, as the case may 


be, for the period by which such notice ` 


falls short of one month.” At the risk of 
repetition, we may note that the opera- 
tive words of the proviso are “the servi- 
ces of any such Government servant may 
‘be terminated forthwith by payment.” To 
put the matter in a nutshell, to be effec- 
tive the termination of service has to be 
simultaneous with the payment to the 
employee of whatever is due to him.” 


9. The question as to whether it 
ls necessary that the salary in lieu of 
notice is to be paid along with the letter 
of termination of service came up for 
consideration in a case nearer home, i.e., 
Kulwant Kaur v. District Education Offi- 
cer, Amritsar, (1974) 1 Serv LR 77. In 
this case the requisite notice was not 
issued to the employee and she was merely 
told that she would be paid one month's 
salary in lieu thereof. The salary was 
not paid to her along with the letter of 
termination of service, It'was held by 
Tuli, J., that in these circumstances the 
termination of the service of the emplo- 
yee by virtue of such an intimation could 
not be sustained, The learned Judge fur- 
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ther observed that if the employer De-. 
partment wanted to pay her the. salary 
for the period of notice, the amount 
should have been tendered to her simul- 
taneously with the letter of discharge. 
The termination of service of the peti- 
tioner was, therefore, quashed. | 


10. There is another important 
feature of this case. Section 45 (1) of the 
Punjab Municipal Act, 1911, contemplates 
the issue of one month’s notice before dis- 


charge. The emphasis is on the word 
“before”, which means that the issue of 
one month's notice or tender of one 


month’s salary in lieu of notice is a pre- 
requisite to the descharge of the emplo- 
yee, In Gopi Nath’s case, (AIR 1972 SC 
1487) (supra) the Supreme Court had 
strictly construed the words “by payment 
to him of a sum equivalent to the amount 
of his pay plus allowances for the period 
of the notice ....... 4... to mean that the 
termination of the service to be effective, 
must be simultaneous with the payment 
‘of dues to the employee, The wording of 
Section 45 (1) of the Act goes a step fur- 
ther inasmuch as the words used in this 
` section are “before discharge”. As such, 
the amount representing one month’s sa- 
lary, in lieu of one month’s notice, not 
having been paid or tendered along with 
the impugned notices of discharge, these 
notices have to be struck down being in- 
valid and it is ordered accordingly, There 
will, however, be nothing to debar the 
respondents from taking any action under 
the law after complying with the neces- 
sary requirements thereof, The petitioners 
thaving succeeded, more on a technical 
ground, there shall be,no order ag to costs 
in all these writ petitions. 


A. D. KOSHAL, ACTING C. J.:— 


il agree. 
j PRITAM SINGH PATTAR, J:— I 


agree. E 
i ‘Petition allowed, 
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(3) In cases where judgment is not 
written by the Judge in own hand, but 
dictated and taken down verbatim by an- 
_ other person, each page of the judgment 

shall be jnitialled by, him.” 

On the basis of the above rules, it is 
urged by Mr. Agarwal, learned counsel 
for the applicants, that it is only if the 
judgment: is signed that it cannot be 
_altered or added to except by review or 
under S. 152 of the Code of Civil Proce- 
dure, and therefore, as long as the typed 
transcript in the present case was not 
signed by the late Hon’ble J. P. Jain J., 
the judgment was not effective, for, the 
learned Judge, if he thad survived would 
have altered or revised or even setit aside. 
Mr. Agarwal, in support of this view, 
places reliance on a Full Bench decision 
of the Allahabad High Court in Sangam 
Lal v. Rent Control and Eviction Officer, 
AIR 1966 All 221 and a Division -Bench 
decision of the same High Court in Beni 
Madho Prasad Singh v. Adit, AIR 1953 
All 416. 


6. Before dealing with the cases 
cited by Mr. Agarwal, we should like to 
refer to the decision of their. Lordships 
of the Privy Council in Firm Gokal 
Chand-Jagan Nath v, Firm Nand Ram 
Das-Atma Ram, AIR 1938 PC 292. Their 
Lordships pointed out,— 


“Rule 31 of Order 41 does not say 
that if its requirements.are not complied 
with, the judgment shall be a nullity”. 
We may add that none of the provisions 
of the Code of Civil Procedure including 
¡Rules 30 and 31 of Order 41 and Rules 1, 
12 and 3 of Order 20 lays down that non- 
compliance of any of its provisions shall 
result in invalidating the judgment 
dictated and pronounced in open Court 
and not signed by the Judge. At p. 295, 
their Lordships of the Privy Council ob- 
served,— 


“So startling a result would need 
clear and precise words. Indeed the Rule 
does not even state any definite time in 
which it is to be fulfilled. The time is 
left to be defined by what is reasonable. 
The Rule from its very nature is not in- 
tended to affect the rights of parties to a 
judgment, It is intended to secure cer- 
tainty in the ascertainment of what the 
judgment was. It is a rule which Judges 
are required to comply with for that 
object. No doubt in practice Judges do 
s0 comply, as it is their duty to do. But 
accidents may happen. A Judge may die 
after giving judgment but before he has 
had a reasonable opportunity to sign it. 
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The Court must have inherent jurisdic- 
tion to supply such a defect. The case of 
a Judge who has gone on leave before 
signing the judgment may call for more 
comment, but even so the convenience of 
the Court and the interest of litigants 
must prevail. The defect is merely an 
irregularity. But in truth the difficulty 
is disposed of by Sections 99 and 108, 
Civil P. C. Section 99 provides that no 
decree shal] be reversed or substantially 
varied nor shall any case be remanded in 
appeal on account of any error, defect or 
irregularity in any proceedings in the 
suit not affecting the merits of the case 
or the jurisdiction of the Court. That 
Section comes in the part dealing with 
appeals from original decrees. But Sec- 
tion 108 applies the same provision to ap- 
peals from appellate decrees and it is 
always in the discretion of the Board to 
apply the principle on appeal to His 
Majesty in Council. In their Lordships’ 
judgment the defect there was an ir- 
regularity not affecting the merits of the 
case or the jurisdiction of the Court, and 
is no ground for setting aside the decree,” 


7. The facts there were quite the 
same as here because the judgment was 
actually delivered in open Court and both 
the Judges. who constituted the Bench, 
were present and concurred in it. But 
before the transcript could be signed, one 
Judge went on leave. Their Lordships of 
the Privy Council held that the fact that 
the judgment was not signed by one of 
the Judges, constitute a mere irregularity 
which could be cured. 


8. Having regard to this conclu- 
sion of their Lordships of the Privy Coun- 
cil, it must be held in the present case 
that the judgment dictated by the late 
Hon’ble J. P. Jain J. in open Court in the 
presence of the parties is a valid judg- 
ment of this Court even though the typed 
transcript of the judgment could not be 
signed by the learned Judge. 


9. Rules 85 to 88 of the Rajasthan 
High Court Rules make the position fur- 
ther clear. Rule 85 (1) provides that after 
a case has been heard, judgment may be 
pronounced either at once or on. some 
future date which shall be notified in the 
Day’s List according to these Rules. 
Rule 85 (3) lays down that where a case 
has been heard by a single Judge and 
judgment has been reserved, his judg- 
ment may be pronounced, if such Judge 
be not present by the another Judge. 
Rule 86 says that where the judgment or 
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order is delivered orally in open Court, 
It shall be taken down by a judgment 
writer and a transcript thereof shall form 
part of the record. Rule 87 says that the 
transcript of the judgment or order pre- 
pared by the judgment writer shall be 
filed by him with the paper book or re- 
cord of the case to which it relates not 
later. than three days from the date on 
which such judgment or order was de- 
livered. Rule 88 reads thus, — 


“88. (1) When the iranscript of the 
judgment or order prepared by the judg- 
ment writer has been filed with the paper- 
book or record of the case, the Bench 
Reader shall submit it to the Judge or 
Judges who delivered it. It shall then be 
signed or initialled by such Judge or 
Judges after such- corrections as may, be 
considered necessary. Thereafter. it shall 
be sealed with the seal of the Court by 
the Bench Reader. : 


(2) When a Judge by whom the judg- 
ment or order was delivered is not avail- 
able on account of illness, retirement or 
any other cause, the transcript shall be 
‘Submitted to the Chief Justice and it may 
_ be sealed under his orders without the 

signature of such Judge, a note to -that 
effect being made on such judgment or 
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order under the signature-of the Registrar. - 


(3) Where a written judgment or- 
order:is delivered it shall, after it has 
been signed ‘or initialled by the Judge or ` 
Judges delivering it, be sealed with the 
seal of the Court by the Bench Reader.” 


Rule 88 (2) lays down in clear terms the 
procedure to be followed : where the 
Judge, by whom the judgment or order 
was dictated in opén court, is not avail- 
able subsequently.on account of illness, 
retirement or any other . cause, In the 
present case, the procedure laid down 
in Rule 88 (2) was followed on the death 
of the Hon’ble J. P, Jain J. and the trans- 
cript of the judgment dictated. by him, 
on September 10, 1975, was submitted to 
Hon'ble the Acting Chief Justice, ‘who 
ordered the Registrar to seal the judg- 
ment without the signature of the. late 
Hon'ble J, P, Jain J, The Registrar there- 
> upon appended a note to that effect at 
the end of the transcript of the judgment. 
Mr. Agarwal contends that the procedure 
laid down in Rule 88 (2) applies only if 
. the Judge, who dictated the judgment 
‘was not available on account of illness, 
retirement or any other similar cause. 
According to Mr, Agarwal, this rule has 
no applicability - nee the-Judge, who 
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delivered or dictated the judgment in 
open court, died before he signed the 


transcript of the judgment. To-our mind, 
the contention. is wholly untenable. 
Rule 88 (2), in our opinion, fully applies 
where a Judge, by whom a judgment or 
order is delivered, is not available on ac- 
count of his death, The words “any 
other cause” must be read ‘ejusdem 
generis with the words “not. nee 
Which ia death, : 


i 10. We now R up the cases cited 
by Mr: Agarwal. The first case on which 


, reliance hag. been placed is a Full Bench 


decision of the Allahabad High Court in 
Sangam Lal v, Rent; Control and Eviction 


Officer, (AIR 1966 All mat (FB). It lays 
down as under, — ; 
“Oia There is power of ‘review’ 


both in cases where judgment has been 
delivered but not signed and cases in 
which judgment has.been delivered, sign- 
ed and sealed; in the former case the 
power to alter or amend or even to 
change completely is unlimited pro- 
vided notice is given to the parties 
and they are heard before. the proposed 
change is made, while in the latter case 
the power is limited and review is per- 
mitted only on very narrow grounds, We 
are therefore of the view that 1961 All 
LJ 244=(AIR 1961 All 326) (supra) was 
rightly decided. and our answer to the 
question referred to us is as follows: 


“A judgment which has, been orally 
dictated in open Court can be complete- 
ly! changed before it is signed and sealed 
provided notice is given to -all parties 
concerned and they are heard before the 
change is made. diii 


This Full ‘Bench case of Allahabad High 
Court isnot of much assistance to Mr. 
Agarwal as he didnot take into considera- 
tion. what. will happen if the judgment 
dictated to the judgment writer in open 
court in the presence of the parties “could 
not be signed owing to the death of the 
Judge, who pronounced and dictated the 
judgment. In such a case, no question 
of ichanging it after notice to the : porties 
can arise. , f ; 


| that apart, the Full Bench decision 
referred to above, ‘is based on the deci- 
sion of the Supreme Court in Surendra 
Singh v, State of Uttar Pradesh, AIR 
1954 SC 194 where the facts were these. 
Two Judges of the High Court of Allahas__ 
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bad (Lucknow Bench) heard a criminal 
appeal in which the judgment was re- 
served, Before it could be delivered, one 
of the Judges was transferréd to Alaha- 
bad, While there, he dictated a judg- 
ment as purporting to do so on behalf of 
himself and his brother Judge, that is to 
say, it purported to be a joint judgment, 
he used the word ‘we’ and not T, He 
signed every page of - the judgment as 
well as at the end, but did not-date it 
He then sent this ‘judgment’ to the other 
Judge at Lucknow. Unfortunately, the 
other Judge died before the judgment 
was delivered, After his death, his 
brother Judge purported to deliver the 
judgment of the Court, The question for 
decision before the Supreme Court was 
whether this judgment could be validly 
delivered after the death of one of the 
two Judges, who heard the appeal. Their 
Lordships held that the judgment is not 
a valid judgment. In reaching this con- 
clusion, it was pointed out at page 196,— 


“Now up to the moment the judg- 
ment is delivered Judges have the right 
to change their mind, There is a sort of 
‘locus paenitentiae’ and indeed last minute 
alterations often do occur, Therefore, 
however much a draft judgment -may 
have been signed before hand, it-is 
nothing but a draft till formally deliver- 


ed as the judgment of the Court, Only - 


then does it crystallise into a full-fledged 
judgment and become operative, If fol- 
lows that the Judge who ‘delivers’ the 
judgment, or causes it to be delivered by 
a brother Judge, must be in existence 
as a member of the Court at the moment 
of delivery so that he can, if necessary, 
stop delivery and say that he has chan- 
ged his mind, There is no need for him 
to be physically. present in court but he 
must be in existence as a member of the 


Court and be in a position to stop deli- . 


very and effect an alteration should 
there be any last minute change of mind 


The facts of the Supreme Court case do 
not afford an analogy to the instant case. 
That was a case of reserved judgment 
where one of the members of the Bench 
died before the judgment wag delivered. 
In the present case, the judgment of the 
Court was dictated and formally pro- 
nounced in the open court in the pre- 
sence of the parties, 


The Supreme Court, in „the 
case, has also considered the question as 
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‘to what is a judgment and when it be- 


-to have been validly delivered, 


‘above 
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comes. effective. The relevant observa- 
tions of their Lordships run as under, — 


. “A judgment is. the final decision . of 
the Court.intimated to the parties | and 
to the world at large by formal ‘pro- 
nouncement’ or ‘delivery’ in open court, 
It is a judicial act which must’ be-per- 
formed in a judicial way, The decision 
which is so pronounced or intimated must 
be a declaration of the mind of the Court 
as it is at the time of pronouncement 
This is the first judicial act touching the 
judgment which the Court performs after 
the hearing. Everything else up till then 
is done out of Court and is not intended 
to be the operative act which sets all the 
consequences which follow on the judg- 


“ment in motion, The final operative act 


is that which is formally declared in 
open court with the intention of making 
it the operative decision of the Court, 
That is what constitutes the ‘judgment’ ” 


Proceeding further, their Lordships ob- 
served, — 


“As s soon as the judgment .is deliver- 
ed, that becomes the operative pronoun- 
cement..of the Court, The law then 
provides for the manner.in which it isto 
be authenticated and made certain, The 
rules regarding this differ but they do 
not form the essence of the matter and 
if there is irregularity in carrying them 
out it is curable, Thus, if a judgment 
happens not to be signed and is inadver- 
tently acted on and executed, the pro- 
ceedings consequent ‘on it would be valid 
because the judgment, if it can be shown 
would 
stand good despite defects in the mode of 
its subsequent authentication.” 


It is thus abundantly clear from the ob- 
servations of their Lordships of the 
Supreme Court that once the judgment 
is delivered in open court after the mat- 
ter is heard in the presence of the par-| 
ties, it becomes effective and „ operative 
and: the subsequent part of revising, cor- 
recting and signing or authenticating the 
same, would be a matter of procedure. 
The judgment no sooner it is ; 
declared with the intention of making it] ` 
operative becomes final and effective and 
jit makes no difference whether it is sign- 
ed or not, After explaining what the 


judgment is, - their Lordships, in para- E 
graph 10, observed ,- — 
Hees “Small” irregularities in the. 


manner of pronouncement or the mode 


formally] ... 
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of delivery do not matter but the sub- 
Stance of the thing must be there; that 
can neither be blurred nor left to infer- 
ence and conjecture nor can it be vague. 
All the rest — the manner in which it 
is to be recorded, the way in which it is 
to be authenticated, the signing and the 
sealing, all the rules designed to secure 
certainty about its content and matter— 
can be cured; but not the hard core, 
namely the formal intimation of the deci- 
sion and its contents formally declared 
in a judicial way in open Court, The 
exact way in which this is done does not 
matter. In.some Courts the judgment is 
delivered orally or read out, in some only 
the operative portion is pronounced, in 
some the judgment is merely signed after 
giving notice to the parties and laying 
the draft on the table for a given num- 
ber of days for inspection.” 


Their Lordships then observed,— 


“It is evident that the decision which 


is so pronounced or intimated must be a 


declaration of the mind of the Court as 
it is at the time of pronouncement, We 
lay no stress on the mode or manner of 
delivery, as that is not of the essence, ex- 


cept to say that it must be done in a 
judicial way in open Court.” 
Bearing in mind, the above principles 


and taking into account Rule 30 of O. 41, 
which provides for ‘oral pronouncement 
of judgment in open court either at once 
or on a subsequent day, it can safely be 
said that it is the final expression of the 
Court intimated to the parties and the 
world at large, that matters and not the 
signing of the judgment. 

11. The next case on which Mr. 
Agarwal has placed 
Madho Prasad Singh v, Adit, (AIR 1938 
PC 292), In this case, on the close of the 
hearing, the two learned Judges dictated 
the judgment in open court, they allowed 
the appeal, set aside the decrees of the 
courts below and decreed the claim of 
the plaintiff-appellant with costs, Before 
the transcript of the judgment was sign- 
ed by the learned Judges, the case was 
‘ mentioned to them and they felt the 
necessity of having some points further 
clarified by further arguments from the 
counsel, The learned Judges, thereafter, 
heard further arguments and since the 
. arguments were not concluded, it was 
ordered that the case may be listed again 
after a week for further arguments. 
After this stage, the case was never lis- 
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ted before the learned Judges for one 
reason or the other, and lot of time elap- 
sed. In this interval, both the learned 
Judges ceased to be the Judges of the 
Court ie Allahabad High Court, The 
appeal was then listed before another 
Bench, It was then argued that the ap- 


- peal must be deemed to have been heard . 


and finally disposed on the date the for- 
mer Bench dictated the judgment in open 
court and allowed the appeal, This con- 
tention was overruled by the learned 
Judgeg on the ground that so long as the 
transcript of the judgment was not sign- 
ed, the power of the court to reconsider 
its order or rehear the case was not put 
an end to, The facts of thig case are 
clearly distinguishable inasmuch as in the 
above case, the learned Judges who dicta- 
ted the judgment in open court, them- 
selves before signing the transcript of the 
judgment, felt the necessity of rehearing 
the arguments and actually reheard the 
ease. In our opinion, the facts of this 
case are clearly distinguishable and can- 
not be applied to the facts of the present 
case, 


For the reasons stated above, we find 
no substance in the application, It is dis- 
missed with costs, 
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tion 151 — Omission of court to deter- 
mine question of fact — Change in law 
during pendency of second appeal — 
Whether appellate court may frame issue 
and refer it for trial to lower court, 


Appellant v. 


1975, Die 


The question of comparative hardship 
was not at all relevant on the date of the 
eviction suit or even at the date of filing 
the second appeal in the High Court, Its 
determination became essential to the 
right decision of the suit or appeal on ac- 
count of amendment of the Rent Act 


*(Against judgment and decree of S, R. 
Kothari, Dist. J, Kota in Civil Appeal 
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during the pendency of second appeal as 
a result of which a decree for eviction 
on the ground of reasonable and bona 
fide necessity could be passed only if the 
Court was satisfied that greater hardship 
would be caused to the landlord by re- 
fusing to pass the decree. In view of the 
express provision contained in Order 41, 
R. 25, inherent,powers under Section 151 
cannot be invoked The present case 
therefore, squarely falls within the pur- 
view of O, 41, R, 25 and hence an addi- 
tional issue as regards the question of 
comparative hardship can be referred for 
trial to the lower appellate court. 

(Para 7) 
Cases Referred: Chronological] Paras 


AIR 1976 Raj 17=1976 Raj LW 3 4; 5, 6 
AIR 1976 Raj 137=1976 Raj LW 595, 6 
AIR 1972 SC 51 = 1972 Tax LR 1601 5 
AIR 1970 SC 1880 = (1970) 2 SCR 10 5 
AIR 1968 SC 372=(1968) 1 SCR 455 5, 6 
AIR 1965 SC 1767 = (1965) 3 SCR 218 5 


©- N. M. Singhvi, for 
Parekh, for Respondent, 


JUDGMENT— This is a second ap- 
peal by defendant-tenant against 
judgment and decree of the District 
Judge, Kota, dated May 2, 1975, in a` suit 
for eviction and arrears of rent, 


2. The dispute relates to a shop 
situate at Kota and fully described in 
paragraph No, 1 of the plaint, The plain- 
tiff-respondent, who is a practising law- 
yer at Kota, sought eviction of the de- 
fendant on the. ground that the disputed 
shop was required by him bona fide and 
reasonably for his office. Both the courts 
below decreed the suit against the defen- 
dant holding that the bona fide and rea- 
sonable requirement of the suit premises 
by the plaintiff under Section 13 (1) (h) 
of the Rajasthan Premises (Control of 
Rent and Eviction) Act, 1950 (hereinafter 
referred to as “the Act’) was proved: 
Dissatisfied with the decree passed by 
the lower appellate court, the defendant 
has preferred this second appeal. 


3. On September 29, 1975, S. 14 of 
the Act was amended ‘by. the Rajasthan 
Premises (Control of Rent and Eviction) 
(Amendment) Ordinance, 1975, Section 10 
of the Ordinance, which amends S, 14 of 
the Act, runs as under: 


“10. Amendment of Section 14, Rajas- 
than Act 17 of 1950.— m Section 14 of 
the principal Act, — 
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(i) the existing sub-section (2) shall 
be renumbered as sub-section (1) thereof; 
and 


(ii) after sub-section (1) as so re- 
numbered, the following  sub-sections 
shall be added, namely: 


‘(2) No decree for eviction on the 
ground set forth in clause (h) of sub-sec- 
tion (1) of Section 13 shall be passed if 
the court is satisfied that, having regard 
to ail the circumstances of the case in- 
cluding the question whether other rea- 
sonable accommodation jis available to 
the landlord or the tenant, greater hard- 
ship would be caused by passing the 
decree than by refusing to pass it. 


Where the court is satisfied that no hard- 
ship would be caused either to the te- 
nant or to the landlord by passing the 
decree in respect of a part of the pre- 
mises, the court shall pass the decree in 
respect of such part only. 


(3) Notwithstanding anything con- 
tained in any law or contract, no suit for 
eviction from the premises let out for 
commercial or business purposes shall lie 
against a tenant on the ground set forth 
in clause (h) of sub-section (1) of Sec- 
tion 13 before the expiry of five years 
from the date the premises were let out 
to the tenant.’ 


4. In Prabhashanker v., Smt, Ruk- 
mani, AIR 1976 Raj 17 (19), I considered 
the effect of the amendment on the pend- 
ing cases including the appeals and ob- 
served that, — 


“The words ‘no decree for eviction... 

..Shall be passed’ used in Section 14 
(2) are clearly suggestive of unmistakable 
indication of the legislative intention to 
make this sub-section retrospective, the’ 
reason being that it prohibits the passing 
of a decree for eviction on the ground 
mentioned in Section 13 (1) (h) unless 
the question of comparative hardship has 
been examined by the court. In other 
words Section 14 (2) as amended by the 
Amendment Ordinance of 1975 must in- 
evitably come into play for the benefit 
of the tenant in the pending suits as also 
in the pending appeals since it is well 
settled that an appeal is a continuation 
of the suit. If the legislature had inten- 
ded that the provisions of Section 14 (2) 
should operate prospectively, it would 
not have used the words ‘no decree...... 
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shall be passed’, but instead used the 
language ‘no suit for eviction ..........« r 
shall be passed against the tenant as 
used in sub-sec. (3) of Section 14 of the 
Act as amended by the Amendment Ordi- 
nance of 1975, I am, therefore, of the 
opinion that no prospective operation to 
“Section 14 (2) can be given without do- 
ing violence to its language, I, therefore, 
hold that the provisions of Section 14 (2) 
as amended by the Amendment Ordi- 
nance of 1975 have retrospective effect 
and pending suits as also the pending 
appeals - based on the ground under Sec- 
tion 13 (1} th) would be governed by 


Section 14 (2) of the Act as amended by . 
the Amendment Ordinance of 1975, Since 


Section 14`-(2) prohibits only passing ofa 
decree for eviction, the provisions of 
Section 14 (2) as amended by the Amend- 
ment Ordinance of 1975 
effect to execution proceedings pending 
‘in the executing courts wherein the 
decrees have been passed against the- te- 
nants on the ground under: Section 13 (1) 
(h) of the Act. 


£ It is common ground between the 
parties that nope of the courts below 
has gone into, the question 
tive hardship as envisaged under S, 14 
(2) of the Act as amended by the Am- 
endment Ordinance of .1975, The case 
will have to be remanded to the trial 
court for framing an appropriate issue 
in tke light of the amendment and dis- 
posing it of on merits in accordance with 
wW. ? : 


. In the result, the appeal is allowed, 
the decrees of the courts below are set 
aside and the case is remanded back to 
the trial court as indicated above.” 


5. A similar point came up for 
decision before my learned brother 
> Hon'ble Shrimal J, in Bhanwarlal v. 
Nathmal, 1976 Raj LW 59 = (AIR 1976 
Raj 137), Shrimal J, observed as fol- 
lows,— . x gt 


“In Prabhashanker v. Smt, Rukamani, 
(AIR 1976 Raj 17), a similar point was 
. taised and Hon’ble Mr, Justice Modi has 
held that no’ prospective operation to 
S. 14 (2) can be given without doing 
violence to its language. He further held 
. that the provisions of S, 14 (2) as am- 
- ended by the Amendment Ordinance 
“No. 26 of 1975 have retrospective effect 
and pending suits, as also pending ap- 
peals, based. on the, ground under 


shall have no. 


of compara- ` 
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$113 (1) h) would be governed by S, 14 


(2) of the Act, I respectfully agree to the. 
onings given in the.said decision, 


There is no dispute between: the par- 
ties that either of the courts below has 
nat gone into the question of compara- 
tive hardship between the landlord and 
the tenant as envisaged by S. 14 (2) of 
the Act No, XVII of 1950 as amended by 
the Ordinance No. 26 of 1975. It is, there- 
fore, fair that both the parties should be 
giyen an‘ opportunity to- amend. their 
pleadings so as to incorporate the grounds 
mentioned in Section:14 (2) of the 'Act, 


In the result, the appeal is allowed; 
the decrees and judgments of the courts 
below are set aside, and the case is re- 
manded to the trial court for framing an 





oe issue in light of amendment. 


e parties will be free to amend their 

and they will be 
evidence, if they so 
The 


Ai pleadings 
free to lead fresh 
desire, on. the newly framed’ issue, 
evidence recorded .during the original 
trial shall also, subject to just excep- 
tions, be the evidence during the. trial 
ater remand, The -trial court shall de- 
cide the case afresh.” . f 


On the basis of the above decisions of 

Court, it is argued by Mr. N, M. 
Singhvi, learned: counsel for the appel- 
lamt, that the case-ought to be remanded 
back to the trial court for fresh decision 
as| has been done in the aforesaid cases. ` 
the other hand, it is argued by Mr. 
R.|M_ Parekh, learned counsel for the 
respondent, that the facts of the present 
case fall within: the purview of O 41 
Rule 25 C.P.C, and the appropriate order 
in|the circumstances, would be to frame 
an| issue and remit the. same for trial to 
the first appellate court, Mr, Singhvi, 
learned counsel for the appellant, con- 
tends firstly, that the case does not fall 
within the purview of Order 41 Rule 25 
C.P.C. and secondly, that in any case this 
court is: bound by its own previous deci- 
' case, i 









t earlier decision and the- 
c ion’ in Bhanwarlal’s case where- 
in the case was remanded for trial to the 
court under Section. 151 C.P.C.. are 
neous and need to be reconsidered 
then in that case, the only course open 
to à Court is to refer the matter to a 
ion Bench. Mr. Singhvi, in support 
of |his above contention places reliance 


on |Lala Shri Bhagwan v, Ram Chand, 
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ATR 1965 SC 1767, Tribhovandas. Pur- 
‘shottamdas ‘Thakkar v.. Ratilal Motilal 
Patel, AIR 1968 SC 372, Budhan Singh v. 
Babi Bux,. AIR 1970 SC 1880 and Sri 
Venkateswara Rice, Ginning and Ground- 
nut Oil Mill Contractors Co,.v. State of 
Andhra Pradesh, AIR “1972 SC.-51.. 


6. I have heard learned counsel for 
the parties and gone through the autho- 
rities cited by them. It is not in dispute 
before me that in view of the Amending 
Ordinance of 1975 which has now be- 
come the Act, and in view of the deci- 
sions of this Court in Prabhashanker’s 
case, 
lal’s case, (AIR 1976 Raj 137), no decree 
can be passed on the basis of .reasonable 
and bona fide requirement unless the 
question of comparative hardship . is 
gone into, 
ended Section 14 (2) of the “Act, 
doubtedly, therefore, the case will have 
to be sent back either under Section 151, 
Code of Civil Procedure or under O, 41 
Rule 25 C.P.C, for dealing with the ques- 
tion of comparative hardship, Again there 
is no quarrel as to the law laid down in 
the Supreme Court cases cited by Mr. 
Singhvi. Both the parties are in agree- 
ment that so far as the precedents- are 
` concerned, judicial propriety requires 
that if a Bench of a High Court is un- 
able to agree with the decision already 
rendered by other co-ordinate Bench, or 
the same Bench of.the same High Court, 
the question should be referred to a lar- 
ger Bench, Otherwise the decisions of the 
High Court will not only lose respect in 
the eyes of the public, but will also make 
the task of subordinate courts difficult. 
It was laid in Tribhovandas Purshottam 
_Das Thakkar v. Ratilal Motilal Patel, 
ATR 1968 SC 372, ` 


“Precedents which enunciate rules of 
law form the foundation of administra- 
tion of justice under our system. It has 
been: held time and again that a single 
Judge of a High Court is. ordinarily bound 
to accept as correct judgments of Courts 
of co-ordinate jurisdiction and of. Divi-. 
sion Benches and of the Full Benches of 
his Court and of this Court, The reason 
of the rule which makes a precedent 
binding lies in the desire to secure uni- 
formity and certainty in the law.” 

Now what is meant by a “precedent”? 
Salmond on Jurisprudence, at page 223 
of the eleventh edition, says,— g 

“A precedent, therefore, is a judicial 

decision which contains ih itself, a prin- 


AIR 1976 Raj 17 and Bhanwar-- 


as envisaged under the, am-- 
Un- 


. houncement on the ‘matter, 
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The underlying principle which 
element is 


ciple, 
thus forms its authoritative 
often termed the ratio 2 
concrete decision is binding between the 
parties to it, but it is the abstract ratio 


decidendi, The, 


decidendi which alone. has the force of 


law as regards the world at large,- The 
only use of authorities or 


ment of some principle, which the Judge 
can follow out in- deciding the case be- 
fore him.’ ‘The only thing’ says the same 
distinguished judge in another case, ‘in 
a Judge’s decision binding as an autho- 
rity upon a subsequent judge is. the prin- 
ciple upon which the case was decided.’ 
tte scene The only judicial principles which 
are authoritative are those . which are 
thus relevant in their subject-matter and 
limited in.their scope, All others, at the 
best, are of merely. persuasive efficacy. 
They are not true ratios decidendi, and 
are distinguished from them under the 
name of dicta or obiter dicta, things said 
by the way, The prerogative of judges 
is not to make law by formulating and 
declaring it—this pertains to the legisla- 


ture but to make law by applying it. - 
unaccompanied by . 


Judicial declaration, 
judicial application, is not of binding au- 
thority.” . 

Can it be said that I, while remanding 
the case under Section 151 Code of Civil 
Procedure . in Prabhashanker’s case 
or Shrimal J, while remanding the case 
in... Bhanwarlal's. case 
question of principle, A bare reading of 
those decisions will reveal that the order 
of remand. under Section 151 C.P.C, in 
both the cases was not a considered pro- 
after . taking 
into consideration the relevant provisions 
of law. In other words, neither in Pra- 
bhashanker’s case nor in Bhanwar- 
lal’s case this. Court gave . considered 


decided cases* _ 
says Sir George Jessel, ‘is the -establish- . 


4 


decided any ~ 


opinion on the question whether the case - 


ought to to be remanded under S. 151 
C.P.C, or an issue should be referred for 
trial under the provisions of Order 41 
Rule 25 C.P.C. In absence of considered 
pronouncement, I am of the opinion that 
there is no binding precedent which 


makes it obligatory on this Court to rè- 


fer the question to a Division Bench, 


_ 7. The question now arises which 
is the appropriate provision of law under 
which the case ought to be remanded? 


An appellate court. has the-power under ` `; 


S. 107 of the Code of Civil Procedure to re- 


. mand a case or to frame issues and refer 


a 
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‘them for trial or to have additional evi- 
dence or require such evidence to be 
taken, but the exercise of this power is 
regulated by the provisions of Order 41 
rules 23 to 25 and 27 C. P. C. Under 
rule 23, an appellate court has the power 
to remand the case where the suit has 
been disposed of by the trial court upon 
a preliminary point and its decision is 
reversed by the appellate court, Rule 24 
provides that where the evidence upon 
the record is sufficient toenable the ap- 
pellate court to prorounce judgment, it 
may do so and may proceed wholly upon 
the ground other than that on which the 
appellate court proceeds, (sic) For this 
purpose, it can also resettle the issues if it 
finds it necessary so to do. A power to 
frame additional issues is conferred by 
rule 25, which reads as under:— 


“R, 25. Where the Court from whose 
decree the appeal is preferred has omit- 
ted to frame or try any issue or to de- 
termine any question of fact, which ap- 
pears to the Appellate Court essential to 


the right decision of the suit upon the 
merits, the Appellate Court may, if 
necessary, frame issues, and refer the 


same for trial to the Court from whose 
decree the appeal is preferred and in 
such case direct such Court to take the 
additional evidence required; 

and such Court shall proceed to try 
` such issues, and shall return the evidence 
to the Appellate Court together with its 
findings thereon and the reasons there- 
for.” 
Rule 27 deals with production of addi- 
tional evidence in the appellate court 
and -prescribes the conditions upon which 
the additional evidence can be allowed 
to be adduced in the appellate court. 
Rule 25 circumscribes the powers of the 
appellate court to frame an issue and re- 
fer the same for trial to the court below 
if need be by taking additional evidence 
and proceed to adopt this course only 
if (a) the trial court had omitted to 
frame an issue, (b) try an issue or (c) to 
determine any question of fact which 
appears to the appellate court. essential 
to the right decision of the suit upon the 
merits. In my opinion, the case in hand 
squarely falls within the ambit of the 
category (c). The . question of compara- 
tive hardship was not at all relevant on 
the date of the suit or even at the date 
of filing the present appeal in this Court. 





right decision of the suit or- appeal on 
account of amendment of - Section 14 by 


Bahirumal Basdev v., 


Its determination became essential to the ~ 
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the new Amerding Ordinance of 1975, 
during the pendency of the present ap- 

al. After coming into force of the 
new Amending Ordinance .of 1975, a 
decree for eviction on the ground of rea- 
sonable and bona fide necessity under|” 
Séction.13 (1) (h} can only be passed if 
the Court is satisfied that greater hard- 
ship would be caused to the landlord by 
refusing to pass the ‘decree, I may add 
that in view of the express provision 
contained in Order 41 Rule 25 C.P.C, 
this Court cannot have recourse to in- 
herent powers under Section 151 C.P.C. 
It|is well settled that inherent powers 
can be availed of ex debito justitiae only 
in| the absence of the express provision 
in| the Code, Iam, therefore, of the opin- 
ion that the present case squarely falls 
aoe the purview of Order 41 Rule 25 
C.P.C, 


8. In view of the fact that the 
change in law has occurred during the 
pendency of the second appeal, I do not 
consider it necessary to afford an oppor- 
tunity to the’ parties to amend their 
pleadings so as to incorporate the ques- 
tion of comparative hardship in the plaint. 


9. For the reasons stated above, I 
refer, for trial, to the , lower appellate 
court, the following issue, — f 


“Whether having regard to all cir- 
cumstances of the case including the 
question whether any other reasonable 
accommodation is available to the land- 
lord or the tenant greater hardship would 
be} caused by passing the decree than by 
refusing to pass it?” f 
The lower appellate court shall record 
additional evidence of the parties on the 
above issue and shall return the evidence 
tol this court together with its finding 
thereon and the reasons therefor within 
three ‘months, 





10. The parties are directed to 
appear before the lower appellate . court 
on March 29, 1976. They are further 
directed to submit their lists of witnesses 
to|be examined by them on or before 
March 29,.1976, The record of the case 
shall be sent to the lower appellate 
court immediately. i 
<] 
| 11. 


Leave to appeal prayed for is 
refused, ' . 


Appeal dismissed. 
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Bhura and another, Appellants v. 
Bahadursingh and another, Respondents. 


Second Appeal No, 438-of- -1967, D/- 
8-3-1976.* : sà ae 


(A) Civil P.C. (1908), O. 41, R. 4 — 
Applicability —- Essentials — Decree pro- 
ceeding on ground common to all plain- 
tiffs or to all defendants — Appeal filed 
ea one is virtually treated as appeal by 


Where all the defendants have a 
common ground aganst the plaintiffs and 
the plaintiffs make a common ground of 
attack. against the defendants, the mere 
fact that one of the defendants appealed 
to the lower appellate court would not 
make any difference. The other defen- 
dant also continues to be a party and he 
has an equal right to question the ultimate 
decision that is made. The requirement 
is. that the decree appealed from should 
proceed on any ground common to all 
the plaintiffs or to all the defendants. 
In such a case an appeal by one js vir- 
tually treated as appeal by all, though 
they may not be parties to the appeal. 
AIR 1964 SC 1305 and AIR 1961 Raj 81 
Rel, on, (Para 4) 


(B) Rajasthan Premises (Control of 
Rent and Eviction) Act (17 of 1950), Sec- 
tion 13 (1) — Applicability — Mere al- 
legations in pleadings denying title of 
landiord not sufficient to deprive a per- 
son of protection under the section, 


(Para 5) 


(C) Civil P.C, (1908), Ss. 100 md 101 

— Question of fact — Denial of title of 
koidioga by tenant is a question of fact. 
(Para 7) 


- (D) Civil P.C. (1908), Ss. 100 and 
101 — Finding of fact — Interference in 
second appeal — Permissibility. 


The Hign Court has no jurisdiction 
to entertain a second ` appeal on the 
ground of erroneous finding of fact how- 
ever gross or inexplicable error may seem 





*(Against judgment and decree passed by 
R. L, Gupta Sr, Civil J. No. 2, Jaipur 
City in Civil Appeal No, 51 of 1966, D/- 
22-9-1957), 
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to be, Unless it is shown that the evi- 
dence was misread by the trial court or 
the first appellate court, or some error 
or illegality as is referred to in S, 100 (1) 
Civil P.C., there would not be any in- 
terference with the findings in second 
appeal, Held on facts that the finding 
arrived at by the lower appellate court 
regarding denial of title of the plaintiff 
landlord by the appellants was arrived at 
fairly in accordance with procedure pres- 
cribed and that it was not liable to be 
re-opened in second appeal, AIR 1974 
SC 1596 and AIR 1968 SC 1633 Rel on, 

(Paras 7 and 9) 


(E) Evidence Act (1872), S. 18 — 
Admission by one party — Admissibility 
against others — Circumstances, 


When several persons are jointly in- 
terested in the subject-matter of the suit 
an admission of any one of them is re- 
ceivable against himself and fellows, 
whether they be all jointly suing or 
sued, provided the admission related to 
the subject-matter in dispute and is 
made by the declarant in his character 
of a person jointly interested with the 
party against whom the evidence is ten- 
dered. ILR (1960) 10 Raj 6, Foll; AIR 
1935 Cal, 393, Dist, (Para 12) 


(F) Rajasthan Premises (Control of 
Rent and Eviction) Act (17 of 1950), Sec- ` 
tion 28 — Lease executed prior to com- 
ing into force of Rajasthan Premises (Con- 
trol of Rent and Eviction) Act — Trans- 
fer of Property Act does not apply, 

(Para 13) 

(G) Transfer of Property Act (1882), 
Section 106 — Ejectment suit — Tenants 
denying title of landlord — Notice — 
Necessity, 


A notice in writing as a preliminary 
to a suit based for ejectment on forfei- 
ture of a lease is not based on the prin- 


ciples of justice, equity or good consci- 
ence, and would not govern the lease 
made prior to the coming into force of. 


the Transfer of Property Act. The mere 
institution of the legal proceedings for 
eviction fulfills the requirement of law 
for determination of the lease. (1895) 
ILR 17 All 45; AIR 1951 Assam 70 and 
AIR 1953 SC 228,- Rel, on, (Para 15) 


Cases Referred : Chronological Parag 


AIR 1974 SC 1596 = (1975) 1 SCR 1277 
AIR 1964 SC 1305 = (1964) 4 SCR 647 4 
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AIR 1964 SC 1341 = (1964) 5 SCR 157 13 

AIR 1963 SC 1633 = (1964) 2 SCR 673 8 

AIR 1961 Raj 81 = ILR (1960) 10 Raj 
1502 4 

(1960) ILR (1960) 10 Raj 6 11 


ATR 1953 SC 228 = 1953 SCR 1009 15 


AIR 1951 Assam 70 = ILR (1950) 2 
Assam 166 15 


.AIR 1935 Cal 393 = 39 Cal WN 882 
; 10, 12 


(1895) ILR 17 All 45 = 1894 All WN 196 
. 14 


S. R, Joshi, for Appeianis, K, N. 
Tikku, for Respondents, 

JUDGMENT:— This is the ` defen- 
dant-tenant’s second appeal arising out 
of a suit for ejectment, and damages for 
use and occupation, 


2. Tersely put and shorn of un- 
necessary details the case set up by the 
plaintiffs in the plaint was that Dalu- 
ram, father of appellant No, 1 and hus- 
band of appellant No. 2 took on lease the 
premises described in para No, 2 of the 
plaint, situated in Alamsahar on payment 
of Rs, 2/- per annum as rent, and execu- 
ted the rent note Ex, 1, dated Sawan 
Sudi 12, S, 1989 in favour of the plain- 
tiffs. After his death the appellants con- 
tinued to remain in possession of those 
premises on the same terms and condi- 
tions except that the rate of rent was en- 
hanced from Rs, 2/- per annum to Re. 1/- 
per month In support of their conten- 
tion the plaintiffs placed reliance on the 
admission Ex, 13 made by Daluram, pre- 
decessor in interest of the defendants 
wherein he admitted that he was the te- 
nant of the plaintiff in the disputed pre- 
mises on payment of yearly rent of 
Rs, 2/-. They also placed reliance on 

- Ex. 5, dated May 9, 1955 alleged to have 
been ‘filed by the defendants in reply to 
an application under O. XXI R, 58 C.P.C. 
made by the plaintiffs in case No, 170/ 

- 1950. In paras 3, 4 and 7 of the plaint 

it was averred that the defendants de- 
nied the title of the landlords and re- 
nounced their character 'as that of te- 
nant, On the above grounds the plain- 
tiffs claimed a decree for vacant pos- 
session of the premises and also for pay- 
ment of Rs, 31/- as mesne profits. The 
appellant No, 1 Bhura- remained ex parte 
and appellant No, 2 Mst, Chhoti contes- 
ted the suit. She denied the ownership 
of the plaintiffs regarding the suit pre- 
mises and also denied the tenancy, In re- 


pa 
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ply. to para No. 2 of the plaint she stated 
that neither the defendant No, 1 nor the 
defendant No, 2 was the tenant of the 
plaintiffs and they were within their 
right to make constructions over the suit 
property,.On the pleadings of the parties 
the trial court framed 8 issues, The plain- 
tiffs examined five witnesses in ‘support 
of their case. The defendant-appellant 
Bhura did not appear in the witness-box 
and the appellant No, 2 Mst. Chhoti, be- 
sides her own statement; examined D.W. 2 
Nathu, The trial court held that Ex. 1 
was executed by Daluram (deceased). 
The learned Munsiff held -that the ad- 
mission recorded in Ex 13 was made by 
Daluram in the court on July 17, 1934. 
Ex, 5 was also held to be proved. Plac- 
ing reliance on the above-mentioned docu- 
ments as well as on the ` statement of 
Bahanwarsingh and Lalsingh, and other 
witnesses examined on behalf of the 
plaintiffs, the learned Munsiff held that 
it was proved beyond doubt that the de- 
fendants were the tenants in the dispu- 
ted house and it belonged to the plain- 
tiffs, He also held that the defendants 
denied the title of their landlords and 
as such the plaintiffs were entitled to get 
a decree for eviction under the Rajasthan 
Premises (Control of Rent and Eviction) 
Act,. 1950 (hereinafter referred to as Act 
No, XVII of 1950), While deciding Issue 
No. 6, the learned Munsiff observed that 
the tenancy was created at the time when 
thé Transfer of Property Act was not in 
force, and as such the notice terminating 
the tenancy was not required to be given 
by: the landlords to the defendants, In 
the alternative, it was held that the suit ` 
for eviction was based on the ground of 
denial of title by the tenants and as such 
the plaintiffs could file a suit and obtain 
a decrees for eviction without giving 
any notice of terminating the tenancy. 
On the basis of the above findings the 
learned Munsiff decreed the suit of the 
plaintiffs against the defendant-appellants 
before this court by his judgment and 
decree dated September 13, 1966. The ap- 
pellant No, 1 Bhura did ‘not ` challenge 
the judgment and decree of the trial 
court by filing an appeal, and the appeal 
filed by Mst, Chhoti appellant No. 2 was 
dismissed by the learned Senior „Civil ` 
Judge No, 2, Jaipur City and the findings 
arrived at by the. learned trial court 
were affirmed, The aggrieved defendant- 
appellants have. come up in second ap- 
peal before this court, 


3. Regarding the fact that the ap- 
pellants are the tenants of the respon- 
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dents the learned counsel for the- appel- 
lant being conscious of the fact that it 
was a finding of fact hag not challenged 
the same before this Court. The learned 
counsel appearing on behalf of the ap- 
pellants has frankly conceded that he is 


not going to press the appeal filed by the ` 


appellant No, 2: but “he. willbe pressing 
the appeal on behalf of appellant No. 1 
- Bhura, - , . 


4, The learned counsel appearing 
on behalf of the respondents has raised 
a preliminary objection regarding the 
maintainability of the appeal, He con- 
tended that as Bhura appellant did not 
challenge the judgment and decree pass~ 
ed by the trial court by filing an appeal, 
it is not open to him to file this second 
appeal, I find’ no force in this conten- 
tion, In appeal No. 51/1966 filed by Mst. 
Chhoti before the Senior Civil. Judge 
No. 2, Jaipur City, Bhura was impleaded 
as respondent No. 2. The suit, was filed 
against both. the . appellants treating 
them as tenants and a joint decree for 
vacant possession and mesne profits was 
sought against them, The claim of the 
plaintiffs was decreed in -its entirety. 
against both the defendant-appellants, In 
the appeal filed. by Mst. . Chhoti’ -there 
was no possibility of a decree being pass- 
ed which might.impose an onerous. liabi- 
lity on Bhura, The ..decree of the trial 
court proceeded ‘on a ground com- 


mon to both the defendants. This 
as essentially a case in which the 
court’s jurisdiction under O. 41, R. 4 


C.P.C. could be exercised. In Karam- 
singh v, Pratapchand, AIR 1964 SC 1305 
the landlord in that case filed an action 
for ejectment again.t the tenant and. the 
sub-tenant in ‘respect of the premises on 
the ground that the ténant had ‘sublet 
the premises without the landlord’s con- 
sent. The trial court decreed the suit. 
The sub-tenant alone appealed to the 
Additional Senior Subordinate Judge 
who set-aside the order of the trial court. 
It was urged before the Hon’ble Supreme 
Court that the appeal by the sub-tenant 
to‘ the subordinate Judge was incompe- 
tent. The Hon’ble Supreme Court held 
that the sub-tenant was entitled to have 
the decree set aside ever though thereby 
the tenant would also be free from that 
decree. In Narsingh Das v, Bhairon Dan, 
ATR 1961 -Raj 81, Hon'ble I. N, Modi, J. 
observed as under: U 


“THe requirement is that the -decree 
appealed from should proceed’ on any 
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ground common to all the plaintiffs or 
to all the defendants. In such a case, an 
appeal by one is virtually treated as an 
appeal by all, though they may not be 
parties to the appeal.”: 

Thus where all the defendants have a 
common ground against the plaintiffs 
and the plaintiffs make a common 
ground .of attack against the defen- 
dants, the mere fact that one of} 
the defendants appealed to the lower 
appellate court would not make any dif- 
ference, .The other defendant also con- 
tinued to be a party and he has equal. 
right to question the ultimate decision 
that is made. The preliminary objection 
that the defendant Bhura not having pre- 
ferred an appeal to the first appellate 
court had no right to come to the High 
Court directly and prefer an appeal joint- 


_ly with the other defendant has no force. 


5. -As regards the merits of the ap- 
peel the learned counsel for the appel- 
lants has firstly urged that the case of 
the plaintiff-landlords was not covered 
by S. 13 (f) of the Act No, XVII of 1950. 
In support of this contention he made 


- two-fold submissions. . Firstly, that the . 


appellant Bhura neither renounced his 
character as that of a tenant, nor denied 
the title of the landlord-respondents, 


„There is nothing on the record to prove 
that the tenant-appellant No, 1 has dis- 


entitled himself. to the protection of Sec- 
tion 13 (1) of the Act No, XVII of 1950. 
He drew my attention to the averments 
in the plaint and urged that the relevant 
averments regarding denial of title of the 
landlords and denial of appellants’ cha- 
racter as tenants are in paras 3, 4, 7 and 
7 (a) of the plaint, Mere allegations in 
the pleadings are not sufficient to deprive 
the defendants of the protection of Sec- 
tion 13 of the Act No. XVII of 1950. A 
perusal of Ex, 9 would show that crimi- 
nal procéedings under S, 107 Cr.P.c.” 
were initiated by Mst. Chhoti-appellant 
No. 2 alone and nòt by appellant No. 1 


Bhura, The only evidence on record in . 
support of the plaintiffs’ plea against `. 
Bhura-appellant is that: of Lalsingh . 


(P.W, 3) who in his statement recorded 
by the trial court on August 1, 1962 has 
stated as under: 


“anaga tt ate fea gar aa 
fait 1 frat a. 3o fae Ñ garranga À ara 
Raia à genre feat fast fuer S 
gE I sA aaa A ganag at frad- 


aå am ge” 
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The learned counsel urged that the above 
statement is not sufficient to deprive the 
defendant-appellant No, 1 of the protec- 
tion of Section 13 (1) of Act No. XVII of 
1950, The tenor of the statement shows 
that the case of the plaintiffs throughout 
was that Mst, Chhoti alone denied the 
plaintiffs’ title. Besides this, it was the 
duty of the plaintiffs to produce the 
documentary evidence in support of the 
bald statement of Lalsingh (P.W. 3) in 
the court, The learned counsel further 
urged that the learned Senior Civil Judge 
who decided the first appeal erred in 
holding that it was an admitted fact that 
‘the defendants have clearly denied the 
title of the plaintiffs as landlords and 
their status as tenants of the plaintiffs 
much prior to the filing of the suit. The 
learned Judge under wrong assumption 
of facts failed to consider the evidence on 
record and assuch he is entitled to chal- 
lenge the findings even on the ground of 
insufficiency of evidence on record, 


6. Mr. Dutt appearing for the res- 
pondents has urged that the findings that 
both the appellants had renounced their 
character as that of tenants or denied 
landlords’ title is a finding of fact and 
cannot be challenged in second appeal. 


7. There is no dispute between the 
parties on the point that the question 
whether the tenants have renounced 
their character as such or denied the 
title of the landlords is a question of 
fact. Thus the only question which re- 
mains to be determined regarding this 
point is whether the finding regarding 
forfeiture of tenancy recorded by the 
trial court and the first appellate court 
is not supported by any evidence or it is 
based on inadmissible evidence i.e., 
whether it is a case of no evidence at all. 
The learned counsel for the appellants 
has taken me through the record of the 
ease with special stress on the statement 
of Lalsingh (P. W, 3) and has urged that 
Lalsingh’s statement is not sufficient or 
adequate to hold that Bhura-appellant 
No, 1 denied the title of the landlords 
prior to the institution of the suit, As 
already quoted above P. W. 3 Lalsingh 
did state that the defendants denied the 
title of the plaintiffs in criminal case 
No, 37/57, and this witness Was not cross- 
examined by the defendants on this point. 
As such it cannot be said that it is a case 
of no evidence. This court cannot inter- 
fere in second appeal and set aside the 
finding of fact so long as there was some 
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evidence to support it and it could not 
be branded as arbitrary, unreasonable or 
perverse, Reference may be made to 
Mattualal v. Radhelal, AIR 1974° SC .1596. 


' 8 In Ramappa v. Bojjappa, AIR 
1963 SC 1633 Hon’ble Gajendragadkar J. 
as he then was, speaking for the court 
laid down the law as under: 


ı “Therefore, whenever this Court is 
satisfied that in dealing with a,second 
appeal, the High Court has, either un- 
wittingly and in a casual manner, or 
deliberately as in this case, contravened 
the limits prescribed by Section 100, it 
becomes the duty of this court to inter- 
vene and give effect to the said provi- 
sions, It may be that in some cases, the 
High Court dealing with the second ap- 
peal is inclined to take the view that 
what it regards to be justice or equity 
of the case has not been served by the 
findings of fact recorded by Courts of 
fact; but on such occasions it is neces- 
sary to remember that what is adminis- 
tered in Courts is justice according to 
law and considerations of fair play and 
equity however impcrtant they may ‘be, 
must yield to clear and express provi- 
sions of the law. If in reaching its deci- 
sions in second appeals, the High Court 
contravenes the express provisions of 
Section 100, it would inevitably intro- 
duce in such decisions an element of dis- 
concerting unpredictability which is 
usuelly associated with gambling, and 
that is a reproach which judicial process 
must constantly and scrupulously endea- 
vour to avoid.” 


| 9. Nothing has been shown to me 
on the basis of which it can be said that 
the evidence in this case was misread by 
the trial court or first appellate court. 
This court has no jurisdiction to enter- 
tain a second appeal on the ground of 
erroneous finding of fact however gross 
or inexplicable error may seem to be. 
No error or illegality or omission as js 


referred to in sub-section (1) of S. 100 
Civil Procedure Code has been pointed] . 
out by the learned counsel for the ap- 


pellants, The finding arrived at by the 
lower appellate court regarding denial of 
title of the plaintiffs-landlords by Bhura- 
appellant No, 1, and by Mst. Chhoti ap- 


‘pellant No. 2 was arrived at fairly in ac- 


cordance with the procedure prescribed 


and it is not liable to be reopened in this 


appeal, 
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10. The second contention raised 
by the learned counsel for the appellant 
is that the written statement filed by the 
appellant No, 2 Mst. Chhoti cannot be 
read against the appellant No, 1 Bhura. 
Reliance was placed on Gani Mia v. 
Wajid Ali, AIR 1935 Cal 393, wherein the 
court observed as under: 


“In support of. the ‘second contention 
it is said that the denial in the written 
statement filed in the rent suit of 1919 
cannot in law sustain a forfeiture, There 
I agree with the contention of the ap- 
pellant’s Advocate. The said denial was 
not by all the tenants, and even if the 
denial had been by all the recorded te- 
nants, ag all the defendants whom the 
plaintiff admits to be tenants had not 
filed the said written statement, the 
statements made therein are not suffi- 
cient in law to sustain a forfeiture of the 
tenancy.” 


11. In reply to the above conten- 
tions of the appellants learned counsel 
for the. respondents vehemently urged 
that the defendant-sppellant No.1 Bhura 
did not contest the suit in the trial court 
and the suit was contested by the appel- 
lant No, 2 Mst, Chhcti on behalf of both 
the parties, In reply to the averments 
made in para No. 2 of the plaint she 
stated in the written statement in un- 
equivocal and categorical terms that 
neither she nor Bhura was a tenant of 
the plaintiff respondents. The above 
mentioned averments in para 2 of writ- 
ten statement filed by Mst. Chhoti are 
binding on the appellant No, 1 also, Re- 
liance has been placed on Tikoo Ram v. 
Jhabar, ILR (1960) 10 Raj 6. In that case 
Hon’ble Jagat Narayan J., as, he then 
was, while discussing the importance of 
an admission made by Tikku Ram a co- 
defendant in the written statement filed 
by him, observed as under: 


“When several persons are jointly in- 
terested in the subject-matter of the 
suit, an admission of any one of them is 
receivable against himself and fellows, 
whether they be all jointly suing or sued, 
provided the admission related to the 
subject-matter in dispute and is made by 
the declarant in his character of a per- 
son jointly interested with the party 
against whom the evidence is tendered.” 


12. I respectfully agree with the 
above decision. The facts of. the case 
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Gani Mia v, Wajid Ali, (AIR 1935 Cal 
393) are distinguishable from the facts of 
the case on hand. It is the case of the ap- 
pellants that the decree passed by the 
trial court proceeded on common ground 
and as such the appeal filed by Mst, 
Chhoti in the first appellate court should 
virtually be treated as an appeal by him 
and he is entitled to file the present ap- 
peal against the impugned judgment even 
though he did not file an appeal against 
the judgment of the trial court. In such 
circumstances, it is too late in the day 
for him now to say that though he 
should be given the advantage of the ap- 
peal filed by Mst, Chhoti and it may be 
treated as an appeal by all but he should 
not be saddled with the disability of for- 
feiture of tenancy on account of the writ- 
ten statement filed by Mst. Chhoti and it 
should not be treated as one filed on be- 
half of both the appellants. In the pecu- 
liar facts and circumstances of the case 
on hand I am of the opinion that the ap- 
pellant Bhura is bound by the averment 
regarding denial of title of the plaintiffs 
made by Mst, Chhoti in her written 
statement and has incurred the disability 
provided under Section 13 (f) of Act 
No. XVII of 1950 on this count also, It 
will lead to unnecessary multiplicity of 
legal proceedings if the plaintiffs would 
be obliged to file a second suit for eject- 
ment on the ground of denial of title by 
the tenants and not allowed to avail of 
that plea in the suit in which written 
statement is filed especially when it has 
been pleaded in the plaint that defen-: 
dants have renounced their character. 


13. The third contention of the 
learned counsel for the appellants is that 
Section 28 of Act No, XVII of 1950 pro- 
vides that the provisions of the Act shall 
be in addition to and not in derogation 
of any other law on the subject for the 
time being in force in any part of Rajas- 
than, That in order to secure eviction 
of a tenant a landlord must fulfil the 
conditions prescribed by the relevant 
provisions of the Transfer of Property 
Act. I agree that the Rajasthan Premises 
(Control of Rent and Eviction) Act, 1950 
is supplementary provision of law and 
it does not eliminate the statutory re- 
quirement of determination of tenancy 
but it superimposes a lien on eviction 
which otherwise may be available in con- 
formity with the Transfer of Property 
Act, The law on this point stands well 
settled. The Rajasthan Act No. XVII of 
1950 is extended to check undesirable 
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evictión of tenants and is intended to. be 
proteċtive statute, The Rent Act, namely, 
Rajasthan Act No. XVII of 1950 does not 
give a right to the Iandlord to evict a 
contractual tenant without first determin- 
‘ling the tenancy, Reference may be made 
to Abbasbhaji v, Gulamnabi, AIR 1964 SC 
1341.. The provisions of Section 13 of the 
_.Rajasthan Act No, XVII of 1950 are in 
‘addition to those of the Transfer of Pro- 
perty Act, 1882, But the question which 
needs determination is, does the Transfer 
of Property Act apply to a lease execu- 
‘ted prior to the extension of the Act to 
the atea regarding which the lease was 
granted, It is an admitted fact that in 
Samwat Year 1989 when the lease deed 
Ex. 1 was executed the Transfer of Pro- 
perty Act was not extended to the vil- 
lage where the suit property is situated. 
hold that the Trarsfer of Property Act 
does not apply to leases constituted be- 
fore the Act came into force, 


i 14. Fourthly it was urged that 
even if it is held that the relationship of 
the landlord and tenant was created be- 
tween the parties or their predecessors 
in interest at the time when the Trans- 
fer of Property Act was not in force then 
also some notice to quit ought to have 
been given to the tenant by the landlord. 
.Under the rules of justice, equity and 
good conscience as already held above, 
the defendants, having denied the title 
of the plaintiffs before the institution of 
the suit, were not entitled to a notice at 
all not because the disclaimer works asa 
forfeiture but because it is the evidence 
of an allegation to put an end to the te- 
nancy and supersedes the necessity for 
notice, The Allahabad - High Court in 
Haidri Begam v, Nathu, (1895) ILR 17 
Al 45, observed as under: 


“In a suit by a landlord for ejectment 
of a tenant, no notice of determination 
of tenancy, under Section 106 of Act. 
No. IV of 1882, is recessary where the 
defendant has, prior to the suit being 
brought, denied the plaintiffs title as 
` landlord and that there was any contract 
-of tenancy between them.” 


15. In Ratenswar Goswami v. 
Mongoli, AIR 1951 Assam 70, it was held 
by their Lordships that in view of the 
written statement of the defendant deny- 
ing the landlord’s title, the defendant 
would not be entitled to notice to quit. 
In my opinion a notice in writing as a 
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preliminary, to a suit based 
ment on forfeiture of a lease is not based 
on the principles of justice, equity or 
good conscience, and would-not govern 


‘the lease made prior to the coming into 


force of the Transfer of . Property Act. 
The requirement of notice in the case on 
hand cannot be insisted upon, The mere 
institution of the legal proceedings for 
eviction fulfils the requirement of law 
for determination of the lease. The law 
on this point stands well settled by their | 
Lordships of the Supreme Court in Nam- 

deo v. Naramadabai AIR 1953 SC 228. ~ 


16. The learned counsel for the ap- 
pellant prays that a period of one year 
may be granted to the appellants for 
vacating the premises in dispute, Learn- 


_.ed counsel for the respondents agrees for 


six months’ time, Looking to the facts 
and circumstances of the case, it will be 
in the interest of justice to grant one 
year’s time to the appellants. .to vacate 
the premises, provided they pay the en- 
tire amount of the arrears of rent on or 
before May 1, 1976 and go on paying the 
same on or before fifteenth of each sub- 

sequence month till the. vacant posses- 
sion of the premises is delivered to the 
landlords by the tenants, 


17. For the reasons’ given above, I 
find no force in this appeal. The appeal 
is dismissed, The judgments and decrees 
of the two courts below are affirmed and 
the suit of the plaintiffs is decreed as 
indicated above. The parties will bear 
their own costs of this court. 


Appeal dismissed. 
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= S. N, MODI, J.o 
| Gopal Lal, Appellant v, M/s. 
Ram Mulk Raj, Respondent, 


‘ Civil Misc, Appeal No. 79 of 1976, D/-. 
20-9-1976,* 


Daulat 


‘ (A) Provincial akeni Act (1920), 
Section 3 (1) — Insolvency cases—Order 
of District Judge conferring powers. to 
Additional District Judge to deal with 


* (Against order of Pratap - Singh, Addl. 
Dist. J. Bundi: in I.P, No, 1 of 1976, D/- 
9-6-1976). 
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for eject-) `~ 
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them — Order ultra 
Civil Courts Ordinance (1950), S 


vires, - Mai ‘asthan 
. 10 KORE 


It'is only the State Dorerin, by K 
notification in official Ġazette that can. 


invest any Court subordinate ‘to . District 


‘Court ‘with jurisdiction to deal with in- 


solvency cases. In ..exercise of powers 
under Section 10 (3). of “Rajasthan Civil 
Courts Ordinance, 1950, District Judge 
could not invest Additional , District 
Judge with jurisdiction to entertain and 
try insolvency cases, However in-the in- 


- gtant case it was held that the. Additional. 


District Judge had jurisdiction to enter- 
tain insolvency petition in view of Rajas- 
than Government's’ notification No, F., 1 
(135) Jud/50 published in’ Rajasthan Ga- 
zette dated 20-1-1951 in exercise of its 
powers under: Proviso to S- 3-(1) of the 
Act, (Earas 7, 9) 


N. L. Tibrewal and A_K. Gupta, for 
Appellant, 

JUDGMENT:— This is a civil mis- 
cellaneous appeal under Section 75 of the 
Provincial. Insolvency Act, 1920, against 
the order of Additional District Judge, 
ponai dated June 9, 1976, 


2, ‘Respondent Messrs Daulat Ram 

. Mulk Raj, a partnership firm, moved a 
petition in the court of Additional Dis- 

trict Judge,. Bundi, under Section 7 of 

the Provincial Insolvency Act, 1920 (here- 

inafter referred to as “the Act”) for ad- 

judging the appellant to be an insolvent, 


3. The appellant raised’.a pre- 
liminary objection that the court of Ad- 
ditional District Judge, 
jurisdiction to entertain an insolvency 

petition under the Act, This objection 
“ was overruled by the learned Additional 
District Judge, Bundi, onthe basis of the 
order of the District Judge, Kota, dated 
June-14, 1968, by which the . District 
Judge, Kota, in exercise of his. -powers 
conferred upon him under sub-section (3) 
of Section 10 of the Rajasthan Civil 
Courts Ordinance, 1950; ordered that all 
suits, appeals and applications arising 
within the loċal limits of the jurisdiction 
of the Additional District Judge- at Bundi, 
be - filed directly. in the said 


lant has préferred ` this- appeal, 


"A Tt is tenda on behalf « of the 
appellant that the District, Judge had no 
. powers to invest the Additional District 

Judge, Bundi, to try applications under 
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` the” “Rete In my- opinion: ‘the 
is “well founded. - 


under— 


Bundi, has no. 


_court, Dis-- 
satisfied with the said order, the appel- 
: - jurisdiction, 


Raj, 255 
contention 


Prs.. 1-8] 


5. Sėctión. 3 of the Act ‘runs ar 

“3, “Insolvency Jdanis. (1) Th 
District Courts -shall be the ‘Courts hav- 
ing jurisdiction under, this Act: - 


Provided that the State Cova 
may, by notification in the Official Ga~ 


zette, invest any- Court subordinate to a 


District Court with jurisdiction in any 
class of ‘cases, and any Court so. invested ` 
shall within the local limits of its -juris- 
diction have concurrent jurisdiction with 
the District Court under this Act, 


(2) For the purposes of this Act. a 
Court of Small Causes shall be deemed 
to be subordinate to the District Court.” 


6. Clause (b) of sub-section (1) of 
Section 2 of the Act defines “District 
Court” as meaning “the principal Civil 
Court of original jurisdiction”, 


` 7. It is clear that under S, 3 w of 
the ‘Act, the District Court is the only 
Court having jurisdiction to deal with in- 
solvency cases in the absence of any 
notification of the Local Government in- 


vesting any court subordinate to the Dis-| 


trict Court with jurisdiction to deat with 
cases under the Act, In absence of such 
notification, the District Judge’s order 
dated June 14, 1988 conferring powers to 
the Additional District Judges to deal 
with cases under the Act, is ultra vires. . 
8." But fortunately the State of ` 
Rajasthan on January 9, 1951, vide Noti- 
fication No. F, 1 (135) Jud/50, ptiblished 
in Rajasthan Gazette dated January 20, 
1951, on page 775, conferred powers to 
try cases under the Act to all the Civil 
and Additional Sessions Judges in Rajas- 
than, The Notification reads as under,— 
“No. F, 1 (135) Jud./50.— In exercise 
of the powers conferred by Section ‘3 (1) 
of the Provincial Insolvency Act, 1920, 
as adapted to Rajasthan, the Government’ 
of Rajasthan is pleased to invest all the 
Civil and Additional À 
Rajasthan, in virtue of their office, with - 
the power to try cases under- the. said 
Act within their ‘respective territorial 


‘By Order of 
His Highness the Rajpramukh, 
Prabhu Dayal Loiwa, . : 
Secretary to the Government of 
Rajasthan, Judicial Department.” 


ws 


Sessions Judges in- ` 


956 Raj: [Prs, 8-10] Gopal Lal v. Daulat Ram Mulk Raj (Modi J.) 
the circumstances, -haa the "Jurisdiction, 


It is not in dispute that the courts which 
were called in the year 1951 as the courts 
of Civil and Additional Sessions Judges 
“ ate now called as the Courts of Addi- 
- 4ighal District and Sessions Judges. 


9. That being the case, it can safely 
‘Ibe said that the above notification which 
‘was issued by the State Government in 
exercise of its powers under proviso to 
- (Section 3 (1) of the Act -invested the 
Courts of Additional District Judges, the 
_ [powers to try cases under the Act within 
their respective territorial jurisdiction. 
'The Additional District Judge, Bundi, in 
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l 
under the said Notification to entertain 
and hear the petition 
the Act f 
' 10. . There is no force in this appeal 


and it is dismissed though on a different. 
ground, Since the respondent has not put’ 


in his appearance, I pass no order as to 
costs, f 
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under Section 7 of 


Appéal dismissed. 
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